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One of the most important lessons | learned early on was to find a great
lawyer.
—Ted Price, CEO, Insomniac Games

By 2009, video game sales had outpaced the movie industry, bringing in $10.1
billion in revenue compared to the movie industry’s then $9 billion in U.S. box
office receipts. According to the Entertainment Software Association’s 2015
Sales, Demographic & Usage Data, that number rose to $15.4 billion in 2014.
In addition, most U.S. households now own a dedicated game console, and
42 percent of Americans play video games at least three hours per week. The
average age of a gamer is 35, and 56 percent of players are male and 44 percent
female. Most gamers are still playing games on a PC (62 percent), but they're
also playing games on their dedicated game console (56 percent), smartphone
(35 percent), wireless device (31 percent), and dedicated handheld systems
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(21 percent). Make no mistake about it—video games are big business, and you
want to be a part of it.

You're making your own game, which means you're starting your own busi-
ness. Perhaps you used to be part of the Internet generation—the generation that
believes that if something is on the Internet, then it should be free. But now it’s
your own sweat and tears invested in your company, and you want to be sure that
you protect your investment. Let this book serve as one of your many advisors,
and you will be well on your way to becoming a start-up millionaire . . . and a
video game god.

» THE CREATIVE SPARK

Inthe beginning there was light. . . well, a lightbulb, anyway. It's the middle of the
night. You're up late coding some mundane project for someone else; or you're
sleeping; or you're playing Call of Duty® into the wee h<.uis of the night; you're
doing anything but trying to think of the next gr=ai game idea. Whatever
you're doing, it comes to you when you least expeci it—that creative spark. It's
the moment you will never forget—the idea for the next Doom®, Grand Theft
Auto®, Halo®, or World of Warcraft®, the ganie that will make you millions and
will make you an instant celebrity in the viaeo game world. You just thought of
a game that no one else has thought ot before. It has humor, strategy, puzzles,
arcade action, first-person shooter portions, and role-playing aspects, all rolled
into one, and can be played on ‘nobile, PC, console, or in virtual reality. Your
head is about to explode becatiice the ideas are coming at you so fast. You reach
for a pen and paper to start writing this stuff down—or, more likely, you start
typing away on your computer so you can remember all this stuff when you get
home from Starbucks™ or when you get up in the morning. You type for three
hours straight. Having completed your brain dump into your computer, you
start to ponder the work ahead as you whisper to yourself, “Where do | even
start?!?”

This is a common question. Video games have many pieces and components,
and you want to be sure to protect all of them as much as possible. You need to
start a business, and you want to make sure you do it right. You want to maximize
the return on your investment once the game is completed and published. The
various pieces of a video game may be protectable under various forms of law
in the United States. For example, different parts of the game may be protectable
using patent, copyright, trademark, trade secret, and/or contract law, or a com-
bination of many of them. How do you effectively protect everything? What for-
malities do you need to follow? How much will it cost? How are you going to pay
for all this? Do you need to form a company? Can you just sell your game online?
Do you need an End User License Agreement (EULA)? What considerations do
you need to keep in mind if you market your game online or to children? These
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are undoubtedly some of the many questions flying through your head faster than
you can process them. Let’s start at the beginning.

Welcome to the second edition of the Legal Guide to Video Game Develop-
ment, intended for independent and emerging video game developers, as well as
legal enthusiasts. This book has been prepared under the auspices of the Ameri-
can Bar Association to provide a resource for developers as they progress through
the development cycle. It will help you avoid some of the typical pitfalls that
can occur starting with the moment you get the idea for a new game and con-
tinuing through the planning and scripting, financing, development, and finally,
distribution.

Each chapter contains a general road map for the phase of development cov-
ered by that chapter, including the relevant forms and contracts for that particular
phase. The contracts come with plenty of background and some selected negoti-
ating tips. This book is not intended as a substitute for hiring a lawyer and is not
intended as legal or professional advice. However, this book is intended to make
you a better consumer of legal services. The more you know, the better you and
your lawyer will get along, the further your legal dollars will siretch, and the hap-
pier everyone will be.

»WHO NEEDS TO READ THI: BOOK?

The book is written as though we are telking to an independent developer of a
video game. While the prime audierice is the principal development team for a
video game, anyone involved in video game development will certainly find vari-
ous aspects of this book usefu!.

Business owners, software developers, and graphic designers alike will find
this book helpful in undeisaanding their contracts, their place in overall game
design and development, and how others on the team fit into the picture. Distrib-
utors may also benefit from a clear understanding of all the contracts that ought
to be in place in order for a game to be ready for distribution.

All too often books such as this assume that the reader already knows the
fundamentals. This book does not assume that. In fact, we assume you know noth-
ing (no offense). But it's better to make sure that everyone is starting on level 1.
We discuss each step in the game design and development process. If it relates
to the legal or business aspect of getting a new video game made, it’s in here
somewhere. If it’s not, let us know and we’ll be sure to include it in the next edi-
tion if we can.

One mission of this book is to help you work and negotiate from a position
of strength to protect your creative assets. We want you to be able to make your
video game with as little legal angst as possible. In this regard, we provide tools
throughout this book to protect your IP, your business, and your bottom line so
that your investment in your game will last for years to come.
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This book is for you whether you are

e Beginning a career and want to impress your employer and colleagues
with your legal knowledge of video game design;

e Looking just to brush up your skills; or

e A developer, graphic artist, level designer, or producer involved in mak-
ing a video game or if you work for one of those folks.

»HOW TO USE THIS BOOK

Think of this book as your friend and coach, a resource to turn to when you have
a question. Every page contains information that can help you. Work at your own
pace, but keep going. Even five minutes a day makes a difference.

The business of making a video game goes through distinct phases: (1) initial
concept, scripting, and mechanics; (2) financing and business formation;
(3) development; and (4) distribution. While most games progress through these
phases in this order, sometimes things progress iiferently depending on the
game’s design, financing, and complexity, so dor/t fret too much if you proceed
in a slightly different order than that presented in the book.

For purposes of illustration throughout this book, we refer to a fictitious game
called IncognitoVito. The game is fictitious insofar as it doesn’t exist, at least as
far as we are aware. Any similarity to any existing game is purely coincidental
and unintended. The central character in IncognitoVito is Vito (see illustration),
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whose goal is to remain unrecognized by bad guys and complete missions. Mis-
sions are of varying types, genres, and difficulty. Some missions are side-scrollers,
some are single-screen arcade, some are third-person role-playing games, some
are first-person shooters, and some missions even include the use of electronic
trading cards that Vito finds along the way.

Getting Started: Intellectual Property

A good idea is the genesis of any game. After you get your idea for the next Halo®,
Grand Theft Auto®, Guitar Hero®, or World of Warcraft®, what do you do first?
Unfortunately, this is the phase where many developers think they don’t need a
lawyer or a contract—they will just play one more hour of World of Warcraft,
code the game in their sleep, and make millions. It’s not always that easy—in
fact, it rarely is that easy. The first few chapters discuss intellectual property rights,
and what you need to do to protect them.

There are many ways to get a game idea—come up with ycui-own, develop a
concept with one or more partners, or perhaps adapt a vidco game from a book
or a movie. Whether you come up with your own idea-or want to use someone
else’s, you may need to acquire some underlying rigriiz, most often adaptation
rights of some sort.

It's important to get started on solid footing. ioo many folks want to move
forward on the creative side of things without taking care of the fundamental
agreement between or among everyone-involved. They say, “We'll take care of
that stuff later,” “We're all friends,” or wworse, “We are all working so well together
now, | don’t want to upset the apple cart.” We've heard it all.

Our experience is loaded with problems that grow out of this attitude. If no
one is clear about the roles, the ultimate control of a project, and the ultimate
vision for the life of the project, people will almost certainly develop different
expectations. When the visions finally clash, hurt feelings turn to anger and then
lawsuits—useless, needless lawsuits that would never have happened if folks had
taken care of business at the beginning. Remember, just like good fences make
good neighbors, good contracts make good business partners.

Business and Finance Issues

Too often, no thought is given to the issues of business and finance until the
game’s script or storyboard is completed. It is a good idea to have a plan to
finance your game even as you work on the initial concept. Portions of this book
deal with the basic business decisions you will have to make before you develop
your game—whether as a corporation, a limited partnership, or working as an
individual. Most folks end up using a single-purpose game development entity in
the form of a limited liability company (LLC), for example.
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Employment and Development

You need to have a number of agreements in place before anyone writes even
one line of code on your behalf. As you hire people to help code your game, you
want to make sure that you're not giving away the family jewels to people you've
just hired. Many new game designers hire developers as independent contrac-
tors, which has pros and cons, so we also discuss the types of contracts you will
need to ensure that you are the owner of your own intellectual property when
your game finally sees the light of day.

Distribution and Publishing

Is your game self-published? Do you have a website with forums? Do you have
social media marketing? Do you market to children under 13 years old? This
book discusses various avenues of getting your game published and distributed
to the consuming public, as well as key issues you need to be aware of while
doing so. The publishing agreement is a key componert of getting your game
onto user’s computers. We will examine various busiress models that publishers
often use, and discuss alternative and self-publicaticn avenues, as well as some
miscellaneous issues. We also address the Children’s Online Privacy Protection
Act (COPPA), social media policies, virtual gcouls, and microtransactions.

» WHERE TO GO FROM HERE

Look through the book to gei-an overview of the process of taking a game from
an idea in your head to the computer screen. Then find the part or chapter that is
of immediate concern o you. That is the best place to begin.

Most people wen't start in the area where they need the most help. They usu-
ally choose their 1avorite area—the area they are confident about. That's okay.
Even your strongest area can get stronger. Then, as you shift your focus to your
weaker areas, you’ll enjoy the greatest amount of progress.

The most important point to consider right now is that you're already headed
toward the winner’s circle. The most successful people in life are those who con-
tinue to grow. By having this book in your hand, you are now in that realm. It’s
not how much you know that counts, but how much you are willing to add after
you think you know it all.

Good luck, and Godspeed.
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The views expressed in this book and by each zu:thor are those of the authors
personally, and should not be attributed to tiiir respective employers, former
employers, or anyone else. Nothing in thi< book should be construed as legal
advice, and no attorney-client relationship exists between the reader and any edi-
tor, author, or contributor to this bool. Every situation is different, and legal out-
comes can vary based on the facts.and circumstances of each situation. Always
consult a competent attorney «f your own choosing for legal advice based on
your specific situation.



COPYRIGHTS AND
IMMEDIATE PROTECTION

kFOR YOLIR IDEAS

/

By Ross Dannenberg

Everyone has the right to the protection of the moral and material interests
resulting from any scientific, literary or artistic production of which he is the
author.

— United Nations, Universal Declaration of Human Rights

)) CHAPTER HIGHLIGHTS

e Immediate protection before you do anything else

e Basic introduction to copyrights
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e Discussion of what copyrights do and do not protect
e Registering your copyright to obtain enhanced protection

») DOCUMENTS ON WEBSITE

e Copyright Information Form

What makes a business valuable? Well, there are lots of answers to that. Your
employees? Your artists, designers, and developers? Your users? Your ideas?
Your brand? The answer is yes, to all of these questions. But as a video game
company, all of these assets revolve around one thing: your intellectual prop-
erty. If you can’t protect your intellectual property, then there really is no way
to stop someone else from coming along, copying your idea, and competing
with you.

Whether you realize it or not, intellectual property is the single most valuable
asset of almost every successful company. U.S. intellectuai property laws provide
the incentives for individuals to take risks, for companie: to invest in research and
development, and for the Davids of the world to coritinue to believe that they can
(and often do) conquer the Goliaths.

Software, including video games, is protectable using at least five forms of
intellectual property: patents, copyrights, irademarks, trade secrets, and con-
tracts, each is discussed in this book. Diferent situations often demand differ-
ent plans for protecting your software, so consider each form of intellectual
property and make an informed decision regarding which form or forms of
protection best suit your needs. Chances are you already rely on copyrights,
trademarks, trade secrets, and contracts. Some of you might even already rely
on patents.

As a software developer, you probably already have some familiarity with
copyrights, so let’s ziart there. And if you're reading this book, it's likely because
you have something worth protecting, or you need immediate help. The first half
of this chapter contains some immediate self-help, followed by more information
about copyrights generally. The rest of this book then provides a lot of additional
information that you will find useful, including information on the other forms of
intellectual property, business issues, and publishing.

» IMMEDIATE PROTECTION

You've just come up with a new idea for a video game (or TV, movie, etc.):
IncognitoVito. IncognitoVito is not just an idea, but a whole concept, includ-
ing story, theme, genre, gameplay, points system, multiplayer angles, in-game
add-ons, bonus features, and even secret levels and Easter eggs. You spent all
weekend writing up a description of IncognitoVito. The question is, what is the
best way to protect it—and fast? The only way to raise capital is to share your
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idea with others, but the only way to truly protect an idea is to keep it secret—it
is a catch-22. This dilemma is not new, and it is not unique to video games. The
document you created is often referred to as a treatment, and it is commonly
used for TV and movie proposals, too.! The same principles of protection apply
regardless of whether your treatment is for a television show, a movie, or a video
game. This chapter addresses steps you can take to protect your idea while raising
capital and garnering interest, but before you begin production or development
in earnest.

First, the good news. U.S. copyright laws protect your creation automati-
cally the instant you fix your work in a tangible medium of expression, namely,
when you save the treatment to your computer’s memory or print (write?) it
on paper (napkin?). To discourage others from copying your work, always
include a copyright notice. Copyright notice includes the © symbol followed
by the year of creation/publication, followed by the copyright claimant’s name
(i.e., your name or company), and it might look like this: © 2016 American Bar
Association. Now, the bad news. Copyright law is not as stiong as you think.
Keep reading.

You are probably proud of your ideas for Incognitovito, and your natural
instinct is to want to discuss your ideas with a few clcse friends, perhaps some
business contacts or a “friend of a friend” in the int'ustry, to see what they think.
Resist this urge. Above all, trust your own instincis in developing your treatment,
because there will be time to get feedback froriiothers after you take some simple
steps to protect your idea in the first place. f'you discuss your idea without taking
necessary precautions, your idea may become public domain, or at least publicly
known, and it is not easy to put the g¢nie back in the bottle.

Copyright law is intended te promote the progress of creative endeavors and
provide incentives for development of creative works. However, copyright law
does not protect an idea in the abstract—copyrights only protect the expression
of an idea, namely, veur treatment. This is referred to in copyright law as the
idea-expression dichotomy. Ideas, general concepts, and vague notions are not
protectable—only the expression of the idea is protectable. That expression is
your treatment that you spent time, energy, and passion developing into a well-
rounded pitch for a video game (or movie, or TV show). If you protect the treat-
ment, and if you can prove someone copied expression from it, then you just
might be able to succeed in protecting yourself. The reason we say “might” is that
you will face a lot of hurdles, pitfalls, and obstacles along the way. Among these
is the possibility that your idea could be “stolen” by a very large bad corpora-
tion, leaving you as just an individual with a great idea. Bad Corp. has money for
lawyers—you don't. We'll get to that later.

Okay, so what do you do to protect your idea? Two things. First, include in
your treatment as much detail as possible—the longer, the better—to demonstrate

1. Similarly, you may have created a “sizzle reel,” a short compilation or video demonstrating what your
game might actually look like. Throughout this document, when we refer to a treatment, we're including the
sizzle reel as well.
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your expression of the underlying idea. Everyone knows the three rules of real
estate: location, location, location. Similarly, there are three rules to making sure
that a treatment is protectable: details, details, and more details—include them all.
Second, register your treatment with the United States Copyright Office. It's easy
to do online by creating your own U.S. Copyright Office user account at www
.Copyright.gov/eco/. After creating an account, select the option to “Start a new
claim.” The system will then walk you through the necessary form. You don’t have to
fill out anything marked “optional.” Required items are marked with a red asterisk.
Once you've completed the forms, you can pay the $45 filing fee using a credit
card and then upload a copy of your work in PDF or other acceptable format.?
The process is fairly simple and straightforward, and registration certificates are typi-
cally mailed out within 4 to 8 months (retroactive to your date of submission). In
appropriate circumstances, for example, if someone is already infringing your copy-
right, you can pay to expedite the process and obtain a registration certificate within
one week (for about $750). A copyright registration provides proof that your idea
contains protectable expression, and that you had created it at least as early as the
date that you registered it, which is ideally long before ya'1 discuss the idea or show
the treatment to anyone else. A copyright registration.is also necessary before you
can sue anyone for copyright infringement, as we discuss later.

If your treatment is just one or two pages an+l contains only a high-level over-
view of your game or concept, then courts i iight view it as not detailed enough
to enforce against someone else. This caii happen even though you've docu-
mented your treatment, and even thstgh you registered the copyright, so again,
be sure to include lots of details. If your treatment is short, then even a copyright
registration might not save the day, because certain elements or aspects of an
idea may be necessary to use in any expression of that idea (e.g., all stories about
Camelot include Knights.cf the Round Table, right?). However, because register-
ing a copyright is affordable and simple, it is worth pursuing as inexpensive insur-
ance. By timely registering your copyright, you also avail yourself of some special
remedies under copyright law, such as the ability to recover attorney’s fees and
statutory damages if you have to sue someone to protect your work.

You also may have heard that registering your treatment with the Writers Guild
of America is the right way to go. That's sort of true, but not entirely. You certainly
can register your work with the WGA. It's easy to do online at https://wgawregistry
.org/ or https://www.wgaeast.org/, depending on your geographic location, for no
more than $25. However, registration with WGA does not provide the same ben-
efits as a U.S. copyright registration. WGA registration merely serves as evidence
of a date when you created your treatment. There is no presumption of validity of
the copyright in the treatment as there is with a copyright registration, and a WGA
registration is valid for only five years. A copyright registration provides the same
evidence of creation as a WGA registration, and it is valid for your lifetime plus

2. You can download a free PDF printer from online sites such as www.CutePDF.com, www.FreePDF.com,
and others.
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70 more years for your heirs to benefit from your work. So for the extra $20, you're
better served by registering the copyright with the U.S. Copyright Office and then
also registering with the WGA if you are so inclined.

After registering your treatment you can freely discuss the game with others,
right? Wrong. Even though you have registered your treatment, keep in mind that
the treatment might ultimately be determined to be too vague to protect your
game idea when a competitor creates a similar game. In one famous case, a treat-
ment for a TV show about a well-to-do African American family with a comical
doctor patriarch and an intelligent lawyer matriarch was determined not to be
detailed enough when the treatment’s creator sued the producers of The Cosby
Show in the mid-1980s. The treatment’s creator lost, even though there was proof
that the television network had received the treatment before the creation of The
Cosby Show, because the treatment was determined to express a mere idea. This
is not uncommon. Remember: details, details, details.

Because registering your treatment might not be enough, what else can you do?
Of course you want to send your treatment to all the major studios to see who is
interested, but how do you ensure that you are protected befare: sending your baby
out into the wild? Current best practices include relying 6in contracts to protect
yourself and to protect your idea. What does this meari i practice? This means that
you discuss your game only with someone under a2 obligation of confidentiality
or secrecy, and that you have a record of such ubligation. This also means that
you take the time to confirm, when sending yuur treatment to someone, that the
recipient understands that in exchange forsharing your treatment, he is agreeing to
compensate you in some form (e.g., firiancially, giving credit as a writer/producer,
etc.) if he uses your idea. Never tell your ideas to anyone who has not promised,
preferably in writing (such as in aii e-mail that you have saved and printed), to
compensate you if they use vour idea. If there is no preexisting agreement, ask
permission in writing befere, sending your treatment to someone. The reason for
asking permission is that absent a denial of permission, a court may (but is not
required to) consider the recipient to have agreed to the terms and conditions in
your request for permission. Do not pitch your treatment if the other person refuses,
because then you may lose control over your idea once it leaves your hands.

Sometimes studios will request that you sign a release before they agree to
receive a treatment. Every release this author has ever seen, when read carefully,
actually gives the studio the right to use the treatment and any ideas therein
in any way they want—without compensation! If you sign the release, you are
highly unlikely to ever see a dime or ever be recognized in any project they
develop from your treatment. Thus, never sign a release if you are unsure about
the legal ramifications of doing so. Alternatively, hire an attorney or agent to
make the submission for you.

After providing a treatment and/or pitch to someone, always take the time
to send a follow-up letter. This is not just a thoughtful gesture; it also serves to
protect your own interests. In the follow-up letter, thank the person for her time.
Remind her that the purpose of your pitch was to sell the idea, that the treatment
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is confidential, that the treatment should not be disclosed without permission, and
that she has agreed to compensate you in some manner if she decides to use your
idea. Include the agreed compensation, if known, in the follow-up letter. The let-
ter is a reminder to the recipient of your treatment that an agreement is in place,
and it further serves as proof of an agreement should that person subsequently
abscond with your idea and try to pass it off as her own. Remember, ideas are not
protectable by copyright, so the letter and agreement are ways of protecting your
ideas using contracts in situations where copyrights may be insufficient.

Hopefully it won’t happen, but despite your best efforts, someone may still
steal your idea. Is it worth suing them to defend your honor and to receive just
compensation? It depends. Remember, copyrights protect only the expression
of an idea, not the underlying idea itself. So you need to ask yourself: Did the
infringer copy my actual expression, or did he just copy the underlying idea? In
the entertainment industries in particular, sly fox producers know the boundaries
of copyright law (or think they do), and make efforts just to copy an idea, and not
the expression of that idea. This is where the advice of ari experienced attorney
will be helpful.

Because attorneys can be expensive, there are-a iew things you can do to
expedite the vetting process and save yourself coiie money at the same time.
First, get a referral for an attorney from somieane you know. You likely know
at least one attorney, or someone who kna.vs an attorney. Perhaps one of your
parents or colleagues knows an attorney “Ask that attorney for a referral to a
copyright litigator, because a referralis generally a better way of finding an expe-
rienced attorney than just looking at tire back page of the phone book or looking
for the website with the most meta-tags.

Next, create a folder cecntaining all your evidence. It is good to have every-
thing saved in one place ¢n a flash memory drive or similar storage, but it also
doesn’t hurt to print otit =ach piece of evidence—physical evidence—and create
a file of physical eviderice. Print all e-mail correspondence and letters to/from
the bad actor, correspondence to/from the U.S. Copyright Office regarding your
copyright registration (you did register the copyright, right?), correspondence
with the WGA (where applicable), copies of communications with anyone you
believe may have passed information to the bad actor, and anything else you can
think of that is in writing or otherwise tangible in some form. Memories fade, so
take the time to write down on a notepad, using a separate sheet of paper for
each person, everyone you can remember talking to regarding the treatment or
the game idea. For each person, include the date, time, location, and substance
of the conversation, as best as you can recall. After organizing the evidence in
chronological order, you are ready to meet with your attorney, and he will advise
regarding options and next steps.

As noted earlier, the only way to truly protect an idea is to keep it secret.
But that strategy is not very practical if you want to have a career in video games.
An ounce of prevention is a pound of cure. It is much easier and more cost effec-
tive to protect yourself during the pitch process using copyright registrations and
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contracts than to try to scramble to find a solution after someone copies your
idea. By taking the time to complete these entirely doable precautions, you dem-
onstrate to others that you are serious about business (and thus more likely to be
taken seriously), and you also put yourself in a strong position to enforce your
rights if the need ever arises.

The principles just described provide general guidelines for protecting your
video game, TV, or movie idea. They are by no means exhaustive. For example,
unlike TV shows and movies, aspects of video games may also be protectable
using patents, which must be pursued within certain time frames or are lost for-
ever. Patents are discussed further in Chapter 3. If you develop and release your
own game, your name or brand may be protected under trademark law. Trade-
marks are discussed in Chapter 2. For more information on these issues, you can
also review the Patent Arcade (www.PatentArcade.com), a blog dedicated to the
cross section of intellectual property and video games.

» COPYRIGHT BASICS

What is a copyright? What does it protect? Copyrights are perhaps the most com-
mon form of intellectual property (IP) protection 'or software because you get
them automatically, and copyrights are often-riistakenly regarded as the only
form of IP protection for software.

Copyrights date back to old Englarci, oefore the United States was even
born, when the king (or queen) wouiid.grant a single person the right to print
copies of a particular book in exchariige for a payment of royalties to the king.
Today, a copyright protects creative works fixed in a tangible medium of expres-
sion. Copyrights are commonly used to protect artwork, literary works and
books (such as this one),.music, plays, movies, software, and architecture. As
discussed earlier, a copyrignt does not protect an idea—copyright protects only
the expression of an iaea. This is known as the idea/expression dichotomy, and
it is a key limitation of copyright protection, so we will be repeating it often.
Copyrights protect only your particular expression—the actual words used in
a book, the specific picture or artwork drawn, the particular combination of
musical notes that form a song—not the idea represented by that expression.
Similarly, copyrights do not protect functional aspects of anything. Copyrights
are meant to protect creative expression. You can protect functional creations
only by using other forms of intellectual property (e.g., patents, contracts, trade
secrets; discussed later). There is often a subtle distinction between function and
aesthetics, however, so distinguishing the functional from the aesthetic is not as
simple as it may seem. For example, a graphical user interface has elements of
both functionality and aesthetics. A graphical user interface provides functional-
ity to a user while having a distinct appearance. If someone “re-skins” the user
interface, the functionality remains the same even though the aesthetics may
have changed dramatically.
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The requirements for obtaining a copyright are generally easily met. Any cre-
ative work fixed in a tangible medium of expression receives federal copyright
protection in the United States from the moment of fixation—automatically. You
do not need to do anything further to get the basic level of protection, but it is
often worthwhile to go that extra mile, as discussed later. By treaty, most other
countries also recognize copyright protection. Very little originality is required in
order for a work to be copyrightable. A simple smiling face (©), even if you were
the first person who ever drew one, probably is not original enough to receive
copyright protection. However, you don’t have to venture far before you get copy-
right protection for your originally modified face—for example, add a custom
mustache, ears, and/or hair of some sort, and the smiling face is now original to
you and deserving of copyright protection.

How does this protection apply to video games? Well, copyrights can be
used to protect video game artwork (e.g., depictions of video game characters
or avatars), but others are free to draw their own versions of other video game
characters, so long as they do not copy from you. Copyrigi:ts protect your source
code, but not the functionality performed by your source code. If someone else,
without ever viewing your source code, wrote new saftware that, when executed,
provided the exact same functionality, user interface, and game play as your own
game, that person would likely not infringe your copyright in your source code,
because she did not copy your expression-cithe source code (she might, how-
ever, be infringing your copyright in the/goine’s expressive content). Source code
is protected insofar as you make orizinal decisions regarding variable names,
comments, and program structure. So'if someone else writes new source code to
achieve the same result, there niight not be any infringement of the source code.
However, if that person cepied your user interface, graphics, and/or artwork,
then he may infringe your copyright in your video game as an audiovisual work
because he copied ycur artistic expression.

How do you get a copyright? As mentioned already, a copyright protects any
creative expression fixed in a tangible medium—automatically. That is one of the
nice things about U.S. copyright law. Very few formalities must be met before
you have copyright protection. The moment you put pen to paper, apply paint to
canvas, scribe notes on sheet music, type some source code and hit save, or per-
form any other act that fixes your expression in a tangible medium for more than
a transitory moment, you have federal copyright protection in the United States.

Keep in mind that the requirement to obtain a copyright is originality, not
novelty. Suppose two people, independently of each other, have exactly the same
thought and write exactly the same source code, or draw exactly the same pic-
ture. As unlikely as that may be, they each have a copyright in their work, and
each of them does not infringe the other’s copyright, because they each indepen-
dently created their own work. Independent creation is always a defense to a
charge of copyright infringement, but it can be very difficult to prove.

While you are not required to do so, you can register your copyright with
the United States Copyright Office of the Library of Congress, which provides
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