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Introductory  The parties to every sale contract are concerned about the
quality and condition of the goods they trade but—when the sale involved is an
international ozie—there is a further cause for concern: to reach their buyers the
goods sold have to be carried across international, political and geographical
boundarizs. Tc may well happen that such goods are shipped in lorries at the
producers” plant, transhipped onto barges or lighters, transhipped again on a
seajoing vessel, to be discharged at destination only several weeks after they left
.2 seller. While carried, the goods are in the control of a network of carriers,
independent contractors working neither as agents of the seller nor for the buyer,
but what happens if the goods are damaged or lost in transit? Although both the
carrier (or its liability insurer) and the carge insurer will provide compensation
for transit losses, the identity of the party who will actually be damaged by the
loss depends on the answer to a rather different question: who bears the risk of
loss of or damage to the goods while in transit?

Scope and structure of this chapter  The purpose of this chapter is to discuss
the peculiarities of the English law rules of passage of risk and property in goods
sold on c.i.f. and f.0.b. terms. The discussion will start from the passing of risk
and will focus on common risk clauses in commodity sales, the Incoterms® 2010
Rules and finally on the position under the Sale of Goods Act 1979. The
discussion regarding passage of property will follow the path tracked by the Act
and the effect of the most common contractual provisions on transfer and
retention of title.

1. THE PASSING OF RISK: THE RULE

Risk of tramsit loss or damage to the goods Because of the timing of
international commercial transactions—where sale contracts (and price) may be
agreed upon long before, or indeed long after, the actual date of shipment—and
the high volatility of the freight and insurance markets, selling on c.i.f. terms
means retaining the risk of fluctuations of effectively three separate markets (the
commodity, the freight and the insurance), whereas opting for an f.o.b. solution
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THE PASSING OF RISK: THE RULE

leaves fluctuations in the freight and insurance markets to the buyer to bear. This
risk of market movements however, is not the risk discussed in this chapter. The
issue at stake here is one of risk of transit loss or damage to the goods: once the
vessel has sailed with the cargo, neither the seller nor the buyer have physical
control over the way it is carried and—where something goes wrong—the very
first issue which arises is: for whom? If the cargo is lost at sea, who has lost the
cargo? Who has an interest—as opposed to an entitlement!—to sue the carmrier
and recover for the damages suffered? The seller/shipper or the buyer/receiver?
According to the maxim res perit domino, only the owner of the cargo can suffer
an actual loss from its cargo being lost or damaged. And in fact, 5,20 of the Sale
of Goods Act 1979% clearly states that: “Unless otherwise agreed, the goods
remain at the seller’s risk until the property in them is transferred to the
buyer...”.

However, when goods are sold on shipment terms between commercial
entities,” the situation is more elaborate and risk and property are very seldom
transferred at the same time.*

Contractual provisions on transfer of risk  Given the key importance of risk
in international trade transactions, it may happen that the parties expressly clarify
the allocation of transit risks in their contracts with ad hoc clauses saying, for
example, that “risk . . . shall pass to Buyers at the loading port or terminal as the
oil passes the loading vessel’s permanent hose connection”. In such cases it is
clear that risk of transit loss will pass to the buyer at the very precise moment in
time at which the contract says it would pass. It may also happen that the parties,
in the exercise of their freedom of contract, agree to sell goods on c.i.f. terms and
defer the transfer of the risk on the goods sold all the way through to discharge.
This is usually done through indirect devices such as out-turn quantity or quality
clauses,” but express stipulations as to the risk passing on delivery at destination
are not uncommon. It is possible to argue that such stipulations make the contract
“concluded upon something other than cif. terms”,® raising undesirahiz
difficulties of interpretation as to whether the remaining law of c.i.f. sales is sull
applicable to the transaction concerned.” On the other hand, if the parties bave not
given special consideration to the issue of risk, risk will pass accordiag to the
kind of contract stipulated by the parties.

Risk from E terms to D terms In ex works contracts, the seller’s duty is to
place the goods at the disposal of the buyer for collection at the seller’s or another

! See below, at para.5-074 for bills of lading, para.5-090 for seawaybills and para.5-098 for delivery
orders regulated under the Carriage of Goods by Sea Act 1992,

2 Sale of Goods Act 1979 C.54, the Act covering the Sale of Goods in the United Kingdom.

3 For the position of consumers, see M. Bridge (ed.), Benjamin’s Saie of Goods, 9th edn (London,
2014) (hereafter “Benjamin™), paras 18-306 et seq.

* In general, see Benjamin, at paras 18-286 et seq. and C. Debattista, Bills of Lading in Export Trade,
3rd edn (London, 2008) (hereafler “Debattista™), paras 4.1 et seq.

5 See below, at para.2—019.

& Comptoir d’Achat et de Vente du Boerenbond Belge SA v Luis de Ridder Limitada (The Julia)
[1949] A.C. 293, per Lord Porter at 310. For ci.f. variants regarding delivery, see below at paras
3-028 et seq.

? For example, in Fitol SA v Esso Australia Lid (The Wise) [1989] 2 Lloyd’s Rep. 451,
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named place (warchouse/factory, etc), not loaded on any collecting vehicle,®
whereas the buyer has the duty to take delivery of them and to make its own
transit arrangements from that point to their final destination.” The main
consequence of this is that the risk of transit loss rests with the buyer from the
point of collection at seller’s premises and onwards.!® At the opposite end of the
spectrum, in contracts concluded on D terms, the seller undertakes to arrange the
carriage of the goods to the named destination in the country of import, whereas
the buyer has to take delivery only if the goods it receives at destination are as
agreed 1n the contract. From this it follows that the risk for transit damage to or
loss of the goods whilst being carried rests squarely with the seller.!!

Transfer of risk and the Incoterms® 2010 Rules If the confirmation note or
the contract incorporate CIF, CFR or FOB Incoterms® 2010 Rules, the allocation
of the risk between seller and buyer is dealt with as follows:

“The seller bears all risks of loss of or damage to the goods until they have been delivered in
accordance with A4, with the exception of loss or damage in circumstances described in
BS. ... The buyer bears all risks of loss of or damage to the goods from the time they have
been delivered as envisaged in A4.7'2

This provision makes risk pass on delivery and—as such—is identical to that
found in earlier editions of the terms. The new A4, however, has done away with
the fa1aliar concept of “ship’s rail™'? and now provides that delivery may take
place by (a) placing the goods on board; or by (b) procuring the goods so
siaced.' This in turn means that under the Incoterms® 2010 Rules, risk passes
from seller to buyer on placement on board of the goods or—what is most
surprising—on procurement of goods placed on board. The effect of the changes
appears twofold: (i) a container dropped on board a vessel during the loading
operation would still be at the risk of its seller, as it had not been placed on board
at the time of the damage or loss; and—perhaps more worryingly—(ii) the seller
of goods in a string may no longer be able to pass the risk on to its buyer
retrospectively from shipment anymore, as risk appears te be transferred on the
action of “procuring the goods so delivered” rather than on the physical act of
delivery. The intention of the draftsmen was clearly that of expressly allowing
retrospective passage of risk and, as such, it is surely laudable and in full
conformity with current market practice. However, under English law, the
Incoterms® are simply another set of standard forms which will be interpreted by
courts and arbitrators according to the usual rules of interpretation, which may
well be leading to the much less desirable solution above. Parties wishing to
avoid surprises should incorporate an earlier edition of the Incoterms® or make

# The Incoterms®™ 2010 Rules EXW A4,

¥ The Incoterms™ 2010 Rules EXW B4.

19 The Incoterms® 2010 Rules EXW A5 and B5.

"' For example, “Ex Ship deliveries: The risk and property in the crude oil delivered under the
agreement shall pass to the Buyer as the crude oil passes the Vessel’s permanent hose connection at
the Discharge Port”. See also Incoterms® 2010 DES A5 and BS5.

12 Incoterms® 2010 Rules CIF, CFR and FOB A5, BS.

¥ See below, at paras 2-008 et seq.

4 Incoterms®™ 2010 CIF, CFR and FOB A4,
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THE PASSING OF RISK: THE RULE

express reference in the confirmation note incorporating CIF or FOB Incoterms™
to risk nonetheless passing on or as from shipment.

Risk not passing under the Incoterms® 2010 Rules  The Incoterms™ contain
a number of exceptions to the general rule, depending on whether the FOB or the
CFR/CIF term is incorporated. In FOB sales, risk does not pass to the buyer in
two circumstances: (a) if the buyer fails to give the seller sufficient notice of the
vessel name, loading point and, where necessary, the selected delivery time
within the agreed period; and (b) if the vessel nominated by the buyer fails to
arrive on time to enable the seller to place the goods on board within the agreed
period, or otherwise closes for cargo earlier than the time notified to the seller. In
such cases the buyer bears all risks of loss of or damage to the cargo, but only
from the date in which the goods should have been placed on board.!* In the
CFR/CIF situation there are no exceptions to the rule of passage of risk, unless
the contract allows the buyer to determine the time or place of shipment. In such
cases, the Incoterms® impose on the buyer the duty to give sufficient notice to the
seller and failure to do so attracts the risk of loss or damage from the agreed date
of placement on board or the expiry date of the agreed period for shipment.'

Shipment sales at common law: risk passes on or as from shipment In the
absence of a contractual clause to the contrary, if the sale is concluded on
shipment terms, either the seller (in c.i.f. and ¢. & f.) or the buyer (in f.0.b. sales)
may undertake to make transport arrangements,'” but delivery of the goods
always takes place on board the nominated vessel at the port of shipment.'® If the
obligation of the seller is one to deliver the goods on board a vessel—in other
words to ship the goods—it must follow that the risk of transit loss of such goods
passes from the seller to the buyer from that moment on, i.e. on (or as from)
shipment, irrespective of where the property in the goods lies.

In fact, the presumption made by s.20(2) of the Sale of Goods Act 1979 that risk
passes together with property is said to be defeated by the express choice oi the

parties by contracting on shipment terms, as demonstrated in The Julic '*\where
Lord Porter held:

“ .under a c.i.f contract... the property may pass either on shipment or on tender [of
documents], the risk generally passes on shipment or as from shipment, but possession does
not pass until the documents which represent the goods are handed over in exchange for the
price. In the result the buyer after receipt of the documents can claim against the ship for
breach of the contract of carriage and against the underwriter for any loss covered by the
policy.”¢

3 Incoterms® 2010 FOB BS.

16 Incoterms®™ 2010 CIF B3.

17 See below, at para.3-004 for c.i.f sales and paras 11-002 et seq. for f.o.b. sales.

18 As to delivery see below, at para.4-001 for c.i.f. sales and paras 10-002 et seq. for f.0.b. sales. See
also Incoterms® 2010 Rules CIF A4; CFR A4 and FOB A4,

19 The Julia [1949] A.C. 293, see also below, at para,3-032.

20 The Julia [1949] A.C. 293, at 309.
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In the more recent case of Scottish & Newcastle Int Lid v Othon Ghalanos,*'
the Court of Appeal reiterated the concept and said:

“After all, in the case of documentary sales what the parties are primarily concerned with is not
actual physical delivery at destination—something which may never take place even though
the seller has fulfilled all his obligations and the buyer is still obliged to pay the price—but a
legal concept of delivery. Moreover, albeit in such a case title may not be transferred at
shipment, risk is, and, subject to transferring the documents, which the seller is in any event
bound to do against receipt of the price, the goods are delivered, under the contract, to the
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carrier for carriage to the buyer.
Shipment at the ship’s rail Defining the moment of passage of risk as “on
shipment” would still leave a certain degree of uncertainty with respect to
damages caused to cargo during the various phases of shipment. The rule here is
that unless otherwise agreed in the contract, risk passes from seller to buyer

across the ship’s rail at the port of loading.”® As stated by Devlin I in Pyrene Co
Ltd v Scindia Navigation Co Ltd ** an f.o0.b. sale:

“[The seller, treats the word ‘on” [in the Carriage of Geods by Sea Act 1924] as having the
same rieciing as in ‘free an board’; [namely] goods are loaded on the ship as soon as they are
put acress the ship’s rail .. .7

As Slegantly put by Professor Schmitthoff while discussing f.0.b. sales:

“[T]he ship’s rail is the dividing line to which lawyers and businessmen attach equal
importance. The ship’s rail determines not only the charges which have to be borne by the
seller or buyer respectively but it is also the legal test adopted for the performance of the
contract, viz., the passing of property, the delivery of the goods, and the passing of nisk, except
where a different intention of the parties is evident. The ship’s rail is, thus, the legal frontier
between the seller’s and buyer’s lands ...

Although this rule has attracted criticism throughout the years,*® it seems well
accepted as market practice, it has been adopted for decades as the default
position under the old Incoterms® and it is very commonly used in international
sale contracts.®”

21 Seottish & Neweastle Int Ltd v Othon Ghalanos [2006] EWCA Civ 1750; [2007] 2 Lloyd’s Rep.
341 affirmed by the House of Lords at [2008] UKHL 11; [2008] 1 Lloyd’s Rep. 462.

22 Seottish & Newcastle Int Lid v Othon Ghalanos [2006] EWCA Civ 1750; [2007] 2 Lloyd’s Rep.
341 at [48].

2 See KG Bominflot Bunkergesellschaft fur Mineraloele mbH & Co KG v Petroplus Marketing AG
(The Mercini Lady) [2009] EWHC 1088 (Comm); [2009] 2 Lloyd’s Rep. 679 at [12]; reversed in part,
but not on this point, by the Court of Appeal in [2010] EWCA Civ 1145; [2011] 1 Lloyd’s Rep. 442.
The passage in the text has been judicially approved by the High Court of Singapore in Profindo Pte
Ltd v Abani Trading Pte Ltd (The MV “Athens”) [2013] SGHC 10, [2013] 1 Lloyd’s Rep 370 at
[38]-[39). On the general point of the desirability of the rule, see P. Todd, Laytime and Demurrage
Provisions in Sale Contracts [2013] LMCLQ 150 at 156.

24 Pyrene Co Ltd v Scindia Navigation Co Ltd [1954] 2 Q.B. 402 at 414.

35 Legal Aspects of Export Sales (1953), p.43.

2% See, e.g. the same Devlin J in Pyrene Co Lid v Scindia Navigation Lid [1954] 1 Lloyd’s Rep. 321
at 329.

27 See, e.g. Primetrade AG v Ythan Ltd (The Ythan) [2005] EWHC 2399 (Comm); [2006] | Lleyd’s
Rep. 457; and Trasimex Holding SA v Addax BV (The Red Sea) [1999] | Lloyd’s Rep. 28.
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As from shipment The rule that risk in goods passes on or as frem shipment
also responds to the commercial reality that a seller might have shipped goods
before it has reached a binding agreement with a buyer, or situations where a
trader might have sold goods it is yet to buy. In these cases, if the goods are lost
or damaged in transit prior to the conclusion of the contract of sale, it is still the
buyer who retrospectively bears the risk for such loss, and its duty te pay the
seller against conforming documents remains unaffected. But what if a buyer of
goods in transit with knowledge that the goods have perished, sells on to another
buyer? Does this on-buyer inherit retrospectively a risk which has already
materialised?

Retrospective transfer of risk  In the absence of clear authority on the point,
the above question seems to divide commentators. Berjamin suggests that a seller
who ships the goods on a vessel which is subsequently lost is not discharged of its
duties under a c.i.f. contract by tendering the documents to an on-buyer, “unless
at the time of the loss he had appropriated them to the contract”?® Debattista, on
the other hand, suggests the opposite view that “if risk passes “as from shipment’,
then the buyer would bear the risk of loss or damage which precedes the contract
under which the goods are sold”.?” Bridge is of the same view: “the established
rule is that risk passes as from shipment even if this has to be accomplished
retrospectively”.?®

McCardie J in Manbre Saccharine Co Ltd v Corn Products Co Ltd,?! stated:

“I conceive that the essential feature of an ordinary c.i.f. contract as compared with an ordinary
contract for the sale of goods rests in the fact that performance of the bargain is to be fulfilled
by delivery of documents and not by the actual physical delivery of goods by the vendor. All
that the buyer can call for is delivery of the customary documents. This represents the measure
of the buyer’s right and the extent of the vendor’s duty. The buyer cannot refuse the documents
and ask for the actual goods, nor can the vendor withhold the documents and tender the goods
they represent. . .. If the vendor fulfils his contract by shipping the appropriate goods in ths
appropriate manner under a proper contract of carriage, and if he also obtains the proper
documents for tender to the purchaser, [ am unable to see how the rights or duties wi e’ther
party are affected by the loss of ship or goods, or by knowledge of such loss by the vendor,
prior to actual tender of the documents. If the ship be lost prior to tender bt vithout the
knowledge of the seller it was, I assume, always clear that he could make an ¢‘fective proffer
of the documents to the buyer. In my opinion it is also clear that he cur 10ake an effective
tender even though he possess at the time of tender actual knowledge of the loss of the ship or
goods. For the purchaser in case of loss will get the documents he bargained for; and if the

28 Benjamin, at para.]19-083. In the same vein see E. McKendrick, Goode on Commercial Law, 4th
edn (London, 2010), pp.1045-1048; where it is concluded: “It is accordingly submitted that while the
location of the property in the goods at the time of loss is irrelevant, the seller cannot make a valid
tender of shipping documents after loss of the goods unless before loss they had become fully
identified as the contract goods™, p.1047.

2 Debattista, at para.4.6. This is then justified “in terms of principle and convenience” at para.4.6. In
the same sense Halsbury s Laws of England, Vol.41, at [346] relying on Manbre Saccharine Co Ltd v
Corn Products Co Lid [1919] | K.B. 198.

30 M. Bridge, The International Sale of Goods—Law and Practice, 3rd edn (2013) (hereinafter
“Bridge™), Ch.7, para.7.53.

3U Manbre Saccharine Co Lid v Corn Produets Co Lid [1919] 1 K.B. 198.
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policy be that required by the contract, and if the loss be covered thereby, he will secure the
insurance moneys. The contingency of loss is within and not outside the contemplation of the
parties to a c.i.f. contract.”?

And in € Groom Ltd v Barber,*® Atkin J stated:

“In my opinion the result is that the contract of the seller 1s performed by delivering to the
buyer within a reasonable time from the agreed date of shipment the documents, ordinarily the
bill of lading, the invoice, and the policy of insurance, which will entitle the buyer to obtain on
arrival of the ship delivery of goods shipped in accordance with the contract, or in case of loss
will entitle him to recover on the policy the value of the goods if lost by a peril agreed in the
contract to be covered, and in any case will give him any rightful claim against the ship in
respect of any misdelivery or wrongful treatment of the goods. It therefore becomes
immaterial whether before the date of the tender of the documents the property in the goods
was the seller’s or buyer’s or some third person’s. The seller must be in a position to pass the
property in the goods by the bill of lading if the goods are in existence, but he need not have
appropriated the particular goods in the particular bill of lading to the particular buyer until the
moment of tender, nor need he have obtained any right to deal with the bill of lading until the
moment of tender, If it were otherwise the shipper of goods in bulk, or of goods intended for
several contracts, or the intermediate seller who may be the last of a chain of purchasers from
an original-chipper, might find it impossible to enforce a contract on c.i.f. terms. The seller’s
obligaticn cannot depend upon whether the goods are lost or not, and if when there is no loss
the propuity has to pass to the buyer before delivery of the documents, at what stage of the
trar saction must it pass? Unless it be at the time of shipment I can see no reason for fixing
upon any other time than on delivery of the documents, and if it be the law that a tender of
Jocuments is ineffectual unless in fact at the moment of shipment the property actually passed
to the ultimate buyer, it appears to me that business operations waould be very seriously
embarrassed.”

But in Couturier v Hastie,?® the Lord Chancellor’s view, based on the facts of the
case, was thus:

“ ..looking to the contract itsell alone, it appears to me clearly that what the parties
contemnplated, those who bought and those who sold, was that there was an existing something
to be sold and bought, and if sold and bought, then the benefit of insurance should go with
it. ... I think the full benefit of the insurance was meant to go as well to losses and damage
that occurred previously to the 15th of May, as to losses and damage that occurred
subsequently, always assuming that something passed by the contract of the 15th of May. If
the contract of the 15th of May had been an operating contract, and there had been a valid sale
of a cargo at that time existing, I think the purchaser would have had the benefit of insurance
in respect of all damage previously occurring. The contract plainly imports that there was
something which was to be sold at the time of the contract, and something to be purchased. No
such thing existing, I think the Court of Exchequer Chamber has come to the only reasonable
conclusion upon it, and consequently that there must be judgment given by your Lordships for
the Defendants in Error [the buyers].”3¢

A contractual solution It is clear that if the parties have agreed that payment
should be made “ship lost or not lost”, no issue would arise, It is however here
suggested that even in the absence of such a clause, whether the seller’s duty is
one to “skip goods of the contract description” or one to “procure the same goods
shipped as promised”, the obligation of the seller under a sale contract on

w

2 Manbre Saccharine [1919] 1 K.B. 198 at 202-204,

* C Groom Lid v Barber [1915] 1 K.B. 316.

M C Groom [1915] 1 K.B. 316a t 324-325.

¥ Couturier v Hastie (1856) 10 E.R. 1065.

Couturier (1856) 10 E.R. 1065 at 1070 at [681]-[682].

w

El
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shipment terms is one to be assessed at the time of shipment of the goods, never
at the time of tender of the documents. Hence, in order to decide whether the risk
has passed to the buyer, it would seem that the right questions to be asked are: (a)
did the seller procure goods that—at the time of shipment—conformed to the
requirements set in the sale contract?; and (b) do the documents tendered
evidence that goods of the contract description were in fact shipped? Where both
questions are answered in the affirmative, the seller has performed its duty and
risk should rest with the buyer.?”

The fact that the buyer does bear such a significant risk is, however, balanced out
by possession of some degree of control over the goods, through the documents
which the seller has delivered to it: by holding a bill of lading which gives
constructive possession of the goods, the buyer can ask the carrier for the goods
and sell them on; by becoming a party to the contract of carriage with the carrier,
it acquires title to sue the carrier in case the goods are damaged in transit®® and
finally by being the beneficiary under the contract of insurance,?® the buyer has
recourse against the insurer for transit loss.

2. THE EXCEPTIONS TO THE RULE

Introductory  The rule that risk passes on or as from shipment is not without
exceptions which—if triggered—would relieve the buyer from bearing all or part
of the risk of transit loss or damages. Such exceptions may be divided into two
main categories: (i) the contractual exceptions arising out of express agreement
between the parties; and (ii) the legal exceptions, which find their source in
statutory provisions or in the Common law. They will be dealt with in tum.

Contractual exceptions In the exercise of their freedom of contract, the
parties may well decide to allocate the risks associated with the carriage of the
goods sold as they see fit. In practice, this is usvally done with specificaliy
drafted out turn clauses commeonly related to the quantity,*® quality or condition?!
of the cargo at the port of discharge. Such clauses usually provide, for an
adjustment in price in case the commodity reaches its destinafion’ falling
short—in quantity, quality or condition as the case may be—of ii¢ contract
specifications with the effect of reversing the risk of such losses back onto the
seller’s shoulders.* It is important to note that the seller at this stage may not
have cargo insurance, and will have probably lost its title to sue the carrier under

7 C Groom [1915] 1 KB 316, Contra, for cases of total loss of specific goods see Couturier (1856)
10 E.R. 1065.

* See COGSA 1992 and below, at para.5-074.

¥ See below, at paras 6-006 et seq.

* For example, providing for the out turn quantity “to be settled at the appropriate Price Settlement
Commitiee appointed by and published by the Federation, or, if no price is fixed by the Federation, or,
il no price is fixed by the Federation then at the market price to be mutually agreed or fixed by
arbitration for the day of arrival of the last ship to arrive at the berth/place where the contracted goods
are to be discharged at the port of destination™, FOSFA 54 cl.16, 1.170.

4 Typically providing for a discount proportional to the deterioration in the quality or condition of
one or more items of the description; e.g. GAFTA 119 cl.5.

4 See FOSFA 54 cl.16,
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5.2(5) of the Carriage of Goods by Sea Act 1992. It may also hav; great difficulty
in proving title to sue the carrier in tort.** It is therefore crucial to all sellf_:rs
willing to accept to trade on out furn basis that they complement the clal}se with
an express clause requiring the buyer to assign its action against the carrier back

to the seller.

Qut turn clauses are interpreted strictly comtra proferentem by the courts, and
hence do not cover the total loss of the consignment. In Soon Hua Seng Co Ltd v
Glencore Grain Lid, Mance T (as he then was) said:

¢ . the contracts must be viewed as essentially c. & f. in their nature, with the simple proviso
that, if and when the goods do arrive and outturn, they will be weighed and the price will in
that event be adjusted by reference to the outturn weight. If the goods covered by the shipping
documents and invoice are lost in transit and do not arrive at all, the risk of loss remains on the
buyers and no question of any adjustment to the payment due against the commercial invoice
can arise.”*

Legal exceptions ~Whether or not the contract contains specific clauses on the
reallocation of risks, both the Sale of Goods Act 1979 and the common law
provide for a-limited number of exceptions to the rule that risk passes on or as
from shipmient. There are five legal exceptions, four of which are to be found in
the Act and one in the rule stated in Mashk & Murrell,* as now clarified by The
Mercini Lady.*®

(¢t Late shipment Under s.20(2) of the Sale of Goods Act 1979, where
ﬁelivery has been delayed through the fault of the seller (or buyer), any loss
which might not have occurred but for such fault is for that party’s account. As
stated by Bingham J in The Rio Sun*’:

“Despite the peculiar features of a c.i.f. contract, what the buyer wants at the end of the day‘ is
actual delivery of the goods, and he wants them in good condition. The seller need do nothing
after tendering the shipping documents against payment. But if the seller does wrongfully
delay actual delivery of the goods, whatever other breach of contract may be involved, I see no
reason why the sub-section should not have the effect of putting upoen him the risk of any loss
which might not have occurred but for the delay which he caused.™*®

(ii) Late discharge Section 20(3) of the Act provides that where the seller
(or buyer) acts as bailee or custodian of the goods, losses caused by breach of the
duty to take reasonable care of such goods is for that party’s account. This
preserves the Common law rule on bailment, but hardly ever applies to shipment

. sales where delivery takes place by shipping the goods sold and hence placing

them in the custody of the carrier.*

4 See Homburg Houtimport BV v Agrosin Private Ltd (The Starsin) [2003] UKHL 12; [2003] 1
Lloyd’s Rep. 571, see below at para.2—035.

* Soon Hua Seng Co Ltd v Glencore Grain Lid [1996] 1 Lloyd’s Rep. 398 at 405,

4 Mash & Murvell Lid v Joseph I Emanuel Ltd [1961] 1| W.L.R. 862; [1961] | Lloyd’s Rep. 46;
[1962] 1 W.L.R. 16; [1961] 2 Lloyd’s Rep. 326.

¥ The Mercini Lady [2010] EWCA Civ 1145; [2011] | Lloyd’s Rep. 442,

Y7 Gatoil International Inc v Tradox Petrolewm Lid (The Rio Sun) [1985] 1 Lloyd’s Rep. 350.

* The Rio Sun [1985] 1 Lloyd’s Rep. 350 at 362.

* See Debattista, at paras 4.15 et seq.
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(iif) Failure to make a reasonable contract of carriage
Act provides as follows:

Section 32(2) of the

“Unless otherwise authorised by the buyer, the seller must make such contract with the carrier
on behalf of the buyer as may be reasonable having regard to the nature of the goods and the
other circumstances of the case; and if the seller omits to do so, and the goods are lost or
damaged in course of transit, the buyer may decline to treat the delivery to the carrier as a
delivery to himself or may hold the seller responsible in damages,”°

Notwithstanding that this provision is derived tale quale from the Sale of Goods
Act 1893, 5.32(2) has apparently remained dormant for well over a century,
attracting very little judicial consideration and even less scholarly research, The
greatly underestimated importance of these few lines of the Act is revealed by the
draconian consequence inflicted upon its breach: if the bill of lading tendered is
found to be unreasonable, the buyer may refuse to treat delivery to the carrier as
delivery to itself or hold the seller responsible for damages,' and the risk of
transit loss will rest ex tunc with the seller. Two issues arise here: (a) what is the
exact meaning and extent of the word “reasonable” as it appears in the section;
and (b) when can the buyer be said to have “otherwise authorised” its seller so as
to negate in fofo the applicability of 5.32(2). The two issues will be discussed in
turn.

(@) Section 32(2) and the concept of reasonableness ~ Section 32(2) has remained
unaltered since its appearance in the Sale of Goods Bill introduced to the House
of Lords in 1892,% but its roots come from further back, with judicial expressions
of the duty taking subtly different forms.>® More specifically, in Clarke v
Huichins®*—a case strictly related to the insurance of the cargo—it was decided
that it is the duty of the seller “to do whaiever was necessary to secure the
responsibility of the carriers for the safe delivery of the goods, and to put them
into such a course of conveyance, as that in case of a loss the [buyer] might have
his indemnity against the carrier [emphasis added]”.55 In applying the above cuze
in Pointin v Porrier® Grove J further rephrased the extent of the telisi’s
obligation and held that:

“[The seller] must take reasonable precautions to insure safe delivery, and if v does not, and in
the case of loss the defendant has no indemnity against the carrier, it canot be said to have
been a proper delivery.“s™

* Sale of Goods Act 5.32(2).

1 Sale of Goods Act 8.32(2).

* The Sessional Papers of the House of Lords, 1892. The bill was finally approved to become the
Sale of Goods Act (1893). On the history of the Act, see M.D. Chalmers, The Sale of Goods Act, 1893
including the Factors Act 1889 & 1890, 2nd edn (1894) (hereinafter “Chalmers™), pp.iii—vii.

** Clarke v Hutchins (1811) 14 East 475: Buckman v Levi (1813) 3 Camp 414. Chaimers, at
pp.65-66.

3 Clarke (1811) 14 East 475.

* Clarke (1811) 14 East 475, per Lord Ellenborough CJ at 476; applied by the same judge in
Buckman (1813) 3 Camp 414 at 415,

¢ Pointin v Porrier (1885) 49 J.P, 199,

57 Pointin v Porrier (1885) 49 J.P. 199,
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Since the coming into force of the 1893 Act very few cases have dealt with the
exact meaning of the sentence “a contract which is reasonable having Tegard to
the nature of the goods and the other circumstances of the case” [emphasis added]
and—more importantly—how to prove the reasonableness of the contracts
concluded in the circumstances concerned. The authorities available appear to
suggest that the word “reasonable” in this section has three phase?,: the sell_elr
must provide a contract of carriage (i) on usual temlsfs; whlvch are (11)
appropriate® to grant sufficient protectign to the goqu while in transit®’; and (iii)
give the buyer “protective rights”®' against the carrier.

(i) The contract tendered must be concluded on usual terms. The}'e appears to be
considerable support for the proposition that the contract of carriage tendered by
the seller to its buyer has to be concluded on terms usual for the trade concerned®
at the time of shipment.®® Indeed, in the 1888 Sale of Goods Bill the duty was one
to arrange carriage on usual terms too.%* It is also quite clear, however, that while
what is usual in the trade is to be considered “mercantilely reasonable,5® the
meaning of reasonable in 5.32(2) is somehow broader. In the words of Lord

Radcliff:

“In ray apinion there is no magic in the introduction of the formula ‘c‘uslomary or psual l‘pute’
e describe the term implied by law. It is only appropriate because it is in ordinary
Jircumstances the test of what it is reasonable to impose upon the vendor in order to round out
the imperfect form of the contract into something which, as mercantile men, the_par[ies may b.e
presumed to have intended. . . . The natural way to answer this question is to find out what is
the usual thing in the same line of business. Various adjectives or phrases are emplﬂye_d to
describe the point of reference. I can quote the following from judicial decisions: r@ogmsed,
current, customary, accustomed, usual, ordinary, proper, common, in accordance with custom
or practice or usage, a matter of commercial notoriety: and, of course, reasonable. 1 put
‘reasonable’ last because 1 think that the other phrases are at bottom merely instances of what
it is reasonable to imply having regard to the nature and purpose of the contract.6%”

38 Ceval Alimentos S4 v Agrimpex Trading Co Lid (The Northern Progress) [1996] 2 Lloyd’s Rep.
319, per Rix J at 328; Traliroglou & Co Lid v Noblee Thorl GmbH [1962] A.C. 93, per Lord Radcliffe
at 121-122, and Lord Guest at 132-133; Finska Cellulosaforeningen (Finnish Cellulose Union) v
Westfield Paper Co Ltd (1940) 68 L1 L. Rep. 75, per Lord Caldecote at 81; TW Ranson Lid v
Manufacture d’Engrais et de Produits Industriels Antwerp (1922) 13 L1 L. Rep. 203, per Greer . at
205; Burstall & Co v Grimsdale and Sons (1906) Com. Cas. 280, per Kennedy J at 290,

3 Texas Instruments Lid v Nason (Europe) Lid [1991] 1 Lloyd’s Rep. 146, per Tudor Evans J at 149;
Gatoil International Inc v Tradax Petroleum Ltd (The Rio Sun) [1985] 1 Lloyd’s Rep. 350, per
Bingham I at 360.

0 Thomas Young and Sons Ltd v Hobson and Partners (1949) 65 T.L.R. 365, per Tucker LI at 366. In
the same sense DM Duncan Machinery Co Ltd v Canadian National Railway Co [1951] Ont. Rep.
578, per LeBel I at 583; BC Fruit Market Ltd v The National Fruit Co (1921) 59 D.L.R. 87, per Stuart
Jat 95.

S' Hansson v Hemel and Horley [1922] 2 A.C. 36, per Lord Sumner at 45,

2 Benjamin at para.18-287; D.M. Sassoon, C.L.F. and FO.B. Contracts, 4th edn (1995) (hereinafter.
“Sassoon™) at para.93; similarly E. McKendrick (ed.), Sale of Goods (2000) at para.6—010 speaks of
“ordinary terms”. '

%3 Finska Cellulosaforeningen (1940) 68 L. L. Rep. 75. For the time in which the test is to be
satisfied, see Thakiroglou & Co Lid v Noblee Thor! GmbH [1962] A.C. 93, per Lord Guest at 132.

& Sale of Goods Bill 1888 cl.40(2).

85 Sanders v MacLean (1883) 11 Q.B.D. 327, per Brett MR at 337,

5 Tyakiroglou & Co Ltd v Noblee Thorl GmbH [1962] A.C. 93, per Lord Radeliffe at 121,122,

[25]
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That there is a strict connection between what is reasonable and what is usual
in the trade is also demonstrated by the fact that some authorities, while deciding
whether a specific aspect of the carriage contract concluded and tendered
satisfied the requirement imposed by 5.32(2), tend to refer to such duty as one to
procure a contract which is “reasonable and usual” [emphasis added].5” If
reasonable in 8.32(2) is read as to mean reasonable and usual, it must follow that
there is more to “reasonable” than just usuwal. But, if it is true—as it is here
suggested—that there is more to reasonable that just usual, what does the seller’s
duty further entail?

(i) 1t must be appropriate to grant sufficient protection to the goods while in transit.
A second line of authorities appears to interpret the word reasonable as to impose
on the seller the duty to take such steps as were necessary to protect the cargo
while in transit, having regard to the particular circumstances of the case. This is
certainly what lies behind Lord Chalmers’ original consolidation of the law®®
when he found that the common law implied a duty “to mak[e] the carrier
responsible to the buyer for the safe custody and carriage of the goods”.% In
Tsakiroglou & Co Ltd v Noblee Thorl GmbH™ both Lord Reid and Lord
Radcliffe, in deciding that a longer route than usual was a reasonable one within
the meaning of 8.32(2) of the Act, relied strongly on the fact that there was no
evidence that the longer “voyage would be prejudicial to the condition of the
goods or would involve special packing or stowing””' nor—more simply—
“could damage the [cargo]”.” In The Rio Sun™ the c.i.f buyers of crude oil
which solidified in the tanks of the vessel due to its delayed discharge, tried to
recover damages from the sellers on the ground that—by failing to procure them
a contract of carriage providing for heat to be applied, or at least for a right to
require heating—they were in breach of 8.32(2) of the Act. The Commercial
Court found—as a matter of fact—that the specific crude at stake did not require
heating in the circumstances and hence the defendants “were entitled to assume
that the cargo would survive the voyage contemplated without deterioration even
if unheated”.” On this ground the buyer’s action failed. In reaching’ ¢his
conclusion however, Bingham 7, as he then was, said;

87 Finska Cellulosaforeningen (1940) 68 LI. L. Rep. 73, per Lord Caldecote at 81; and The Northern
Progress [1996] 2 Lloyd’s Rep. 319, where Rix J said at 328 that: “In the context of the c.i.f. sale it
seems to me to be well established that the seller is bound not to impose upon his buyer a contract of
carriage which contains unreasonable or unusual terms [emphasis added]”.

% The Sale of Goods Act 1979 5.62(2) preserves both the common law rules and the Law Merchant
“except in so far as they are inconsistent with [its] provision”. On the some point in relation to the
Marine Insurance Act 1906, see Eide UK Ltd v Lowndes Lambert Group Lid [1998] 1 All E.R. 946,
per Phillips LT at 950.

69 1888 Sale of Goods Bill ¢1.40(2).

70 Tsakiroglou & Co [1961] 1 Lloyd’s Rep. 329.

" Tkakiroglou & Co [1961] 1 Lloyd’s Rep. 329, per Lord Radcliffe at 339.

7 Tsakiroglou & Co [1961] 1 Lloyd’s Rep. 329, per Lord Reid at 337.

7 The Rio Sun [1985] | Lloyd’s Rep. 350.

" The Rio Sun [1985] 1 Lloyd’s Rep. 350, per Bingham J at 360.
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“In considering the cargo, [the sellers] were, in my view, bound to possess r_casonable
knowledge of the characteristics of the goods they were selling and ensure that the11"contract
of affreightment provided, whether expressly or by virtue of the duty lying on the shlpnwne_r,
for the taking of any necessary precautions to preserve the goods during the voyage in
question.*7*”

In an earlier case where electric engines sent by railway carriage were severely
damaged in transit, because they were not properly s'ecu:ed_ by battens, the (_jourt
of Appeal held that the buyers were entitled to decline delivery to the carrier as
delivery to them, although it appears that the main ground for t}'le dec1s1op was
that the goods were sent at their owner’s, rather than at carrier’s, risk and this was
held to be unreasonable.”® In BC Fruit Market Ltd v The National Fruit Co,” lthe
goods sold were cabbages shipped on a heated train car, but the bill of 1adlmg
tendered failed to make it clear that the goods were to be so carried. On arrival
the cabbages were found to be frozen, and the buyer refused to take dlehvlcry on
the ground that “the goods were not billed by Heated Car [sic]”.7® In rej ecting I.;he
geller’s claim for the price, the Alberta Supreme Court held that the duty ]Dlph'ﬂd
by the word reasonable in the Act is one to provide the buyer with a contract with

the carrier:

¢ wierehy the latter would be bound to protect the [goods] from frost while in transit
becavee that would clearly be the only contract which would be ‘reasonable having regard to
‘he nature of the goods and the other circumstances of the case™.7”

In all the above authorities the link between reasonableness and protection
appears to be very strong and somehow mirrors the duty to ship goods reasonably
fit to reach the agreed destination in a merchantable condition®™: if it is true that
the goods shipped must be capable of withstanding ordinary or customary sea
voyage, it must follow that the voyage arranged for must be such as to a.llpw the
goods shipped to reach their destination in a merchantable quality. In light of
Tsakiroglou & Co Ltd v Noblee Thorl GmbH®' and the dicta above, it is suggested
that a contract on usual terms which fails to afford the goods the protection they
require would not fulfil this phase of the test of reasonableness.®*

(iii)  And give the buyer proteciive rights against the carrier.  The requirement that
the contract of carriage tendered is to give the buyer protective rights against the
carrier is clearly established by the House of Lords in Hansson v Hamel and
Horley®® and indeed appears to underpin the arguments in all the decisions
discussed above. In Hansson goods were shipped on a feeder in Norway and

7S The Rio Sun [1985] | Lloyd’s Rep. 350.

7S Thomas Young and Sons Ltd v Hobson and Partners (1949) 65 T.L.R. 365, per Tucker LJ at 366.
" BC Fruit Market Ltd v The National Fruit Co (1921) 59 D.L.R. 87.

"8 BC Fruit Marker (1921) 59 D.L.R. 87 at 89.

™ BC Fruit Market (1921) 59 D.L.R. 87, per Stuart J at 95. In the same sense in a case where
machinery sold was found inadequately prepared for shipping DM Duncan Machinery Co Lid v
Canadian National Railway Co [1951] Ont. Rep. 578, per LeBel J at 583.

80 Mash & Murrell Ltd v Joseph I Emanuel Ltd [1961] 1 Lloyd’s Rep. 47, per Diplock J at 55;
reversed on other grounds by the Court of Appeal [1961] 2 Lloyd’s Rep. 326.

81 Tvakiroglou & Co Lid v Noblee Thorl GmbH [1961] 1 Lloyd’s Rep. 329.

2 Tn the same sense Goode, at p.279; Bridge, at p.160 uses the word “proper”.

8 Hansson v Hamel and Horley [1922] 2 A.C. 36.
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transhipped in Hamburg for discharge in Japan. The cargo was carried under a
through bill of lading issued by the agent of the ocean carrier in Hamburg and it
referred to goods shipped in Norway “and bound to Hamburg for transhipment
into the... Atlas Maru... to be delivered... at the port of Yokohama”. In
upholding the buyer’s rejection of the documents the House of Lords held that:

“Ac.f and i seller. .. has to cover the buyer by procuring and tendering documents which will
be available for his protection from shipment to destination ... When documents are to be

taken up the buyer is entitled to documents which substantially confer protective rights
throughout.“$%”

This statement is often cited in support of the proposition that the buyer is
entitled to a document which gives it “continuous documentary cover”’ against
the carrier. In a more recent case, where goods were sold C&F liner terms
Rotterdam, and the expression liner terms meant that responsibility for discharge
laid with the carrier, failure to provide a bill of lading clearly indicating that such
responsibility rested with the carrier was held to be bad tender. In his judgment
Mance J said:

“When the sale contract price clause refers to ‘linerterms’, the natural conclusion is in my view
that it refers to a right which buyers are to be given as against the camiers. So viewed, the
contract remains, from shipment, an essentially documentary transaction, under which the
buyers part with payment in return for continuous documentary protection against inter alia
the carrier.*%”

Hence, this third face of the test appears to be fulfilled only if the documents
tendered substantially confer continuous protective rights against the carvier.
What exactly such continuous protective rights amount to is a rather different
matter and will have to be decided on a case-by-case basis. What appears quite
clear from the statements above is that the document tendered must be such as to
male the buyer a party to the contract concluded with the carrier and confer it
title to sue,*” without which contractual rights against the carrier would never
arise. This is also apparent from the wording of 5.32(2) which is only applicavle
where the seller arranges the carriage contract “on behalf of the buyer” and hence
presupposes that the latter will become at some stage of the transact'on party to
such contract.* From this it must follow that the absolute minimwin requirement
for a contract of carriage tendered under 5.32(2) of the Sale of Goeds Act must be
that—in the absence of authorisation to the contrary—it has to give the buyer title
to sue in contract by virtue of s.2(1)(a) of COGSA 19928 However, there

¥ Hansson v Hamel and Horley [1922] 2 A.C. 36, per Lord Sumner at 4446,

¥ Holland Colombo Trading Society Ltd v Segu Mohammed Khaja Alawadeen [1954] 2 Lloyd’s Rep.
45, where the Privy Council held that “a bill of lading issued by a shipowner who by the transhipment
terms in it disclaims all liability in respect of the goods in the event and as from the time of
transhipment gives no such ‘continuous’ cover”, per Lord Asquith of Bishopstone at 53. Benjamin, at
para.19-027; Debattista, at para.7-14.

8 Soon Hua Seng Co Ltd v Glencore Grain Lid [1996] | Lloyd’s Rep. 398 at 401.

¥7 In the words of Lord Ellenborough in Buckman v Levi (1813) 3 Camp. 414 at 415: “[The buyer]
must be put into a situation to resort to the [carrier] for his indemnity”.

88 Texas Instruments Ltd v Nason (Europe) Lid [1991] Lloyd’s Rep. 146, per Tudor Evans T at
148-149.

% See Debartista, at para.4—24.
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appears to be much more in Hansson than mere title to sue. Would a through bill
of lading validly excluding the liability of the carrier for loss of the cargo du.e to
its own wrongdoings offer the buyer protective rights at all? Would a bill validly
excluding the carrier’s liability for loading and stowing the goods confer any
rights to recover the damages actually caused by 'mcompcten_t stowage? To
answer in the affirmative, it is suggested, would imply downgrading Hansson as
to require a bare procedural duty against Lord Sumneris own _words that: _“[thc
buyer] is not buying litigation™.®® Although it is clearly unposglble to read mlthe
words protective rights as much as a right effectively to receive compensation,
the better view appears to be that continuous protection must be provided and
bills containing clauses which in fact deprive the buyer of any substantive
protection whatever should be considered as not fulfilling s.32(2) of the Act.
Whether this can go as far as to say that the document tendered should be subject
to the Hague-Visby Rules, however desirable it may be, is not yet clear.”

(b) Section 32(2) and authorising the tender of unreasonable contracts. The first
sentence of 8.32(2) of the Act itself provides that—whatever a reasonable
contract of caiiiage may be—the duty to tender a reasonable contract applies
only “unless fthe seller is] otherwise authorised by the buyer”. But what type of
evidence dues the seller need to put forward in order to show that the buyer has
authorized it to make and tender an unreasonable contract of carriage? The terms
of ‘he zale contract will usually contain details about the carriage contract to be
artanged by the seller. So, for example, terms relating to the packing, destination,
wiace and date of shipment, discharge and demurrage rate and the documents
tendered in exchange for payment may all be specified therein and—if so—the
seller must comply with such physical and indeed documentary requirements. It
is apparent that the duty to make a reasonable contract of carriage is one _which
“arise[s] by implication of law”®? and as such “may be negatived or varied by
express agreement, or by the course of dealing between the parties, or by such
usage as binds both parties to the contract™.*® Clearly an express clause in the sale
contract which allows tender of a particular or even exceptional contract would
amount to the required buyer’s authorisation. However, in Bigge v Parkinson,” a
pre-Act case where the contract was for a supply of troop stores “guaranteed to
pass survey of the East India Company’s officers”, it was held that such an
express warranty did not exclude the warranty implied by law that the stores
should be reasonably fit for the purpose for which they were intended; and it
appears that this common law principle has survived codification.”> Moreover
§.55(2) of the Act specifies that: “An express condition or warranty does not

% Hansson [1922] 2 A.C. 36 at 46.

9! See Jindal Iron & Steel Co Lid v Islamic Solidarity Shipping Co Jordan Inc (The Jordan 1I) [2004]
UKHL 49; [2005] 1 Lloyd’s Rep. 57, per Lord Steyn at [25].

2 Sale of Goods Act 1979 5.55(1).

3 Sale of Goods Act 1979 5.55(1).

** Sub nom. Smith v Parlinson (1862) 7 H. & N. 955,

% Cammell Laird & Co Ltd v Manganese Bronze and Brass Co Lid [1934] A.C. 402. Refers to
“terms . .. which, if not expressly excluded, the law imports [in the contract]” Lord Wright in Luxor
(Eastbourne) Ltd v Cooper [1941] A.C. 108 al 137. Benjamin, puis it in this way: “It seems, however,
that express conditions or warranties will normally be construed as additional to the implied terms”, at
para.11-068.

[29]
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negative a condition or warranty implied by [the] Act unless inconsistent with
it”.% The position appears to be that whether a specific incorporated clause will
be inconsistent with the duty to provide a reasonable contract of carriage will be
a matter for the court to decide on the express wording of the contract concerned.

A fortiori, when the sale contract does not contain express requirements on
specific issues relating to the carriage of the goods, e.g. that the carrying vessel
should be in class,”” and the goods are shipped on an patently unseaworthy
vessel, it would appear that the seller’s duty to make a contract which is
appropriate to grant sufficient protection to the goods while in transit has not
been satisfied.”® Criticisms of this statement may come from anyone who sees in
the reliance on $.32(2), an ex post attempt “by an aggrieved buyer [to re|write in
a sale contract a term which [he] might have himself negotiated with the seller”®
in the first place. However, this interpretation appears—with respect—to give no
weight to the Bigge v Parkinson'® line of authorities, the opening words of the
section—"unless otherwise authorised by the buyer”—and indeed to 5.55 of the
Act. The duty rather appears to be one the buyer could easily give up by
authorising the seller in this sense'?! by express agreement to the contrary, course
of dealing or binding usage inconsistent with it,' but—if not surrendered—also
as one which the buyer is entitled to and may in fact enforce.3 The contrary
view would appear to lead to quite extraordinary results. In a sale of frozen meat,
for example, where the confirmation note provides for carriage in a reefer
container without specifying a precise range of temperatures, the contract
imposes a clear duty to arrange carriage by reefer, and tender of a reefer liner bill
would be required. However, if such a term was to be considered sufficient
authorisation to displace s.32(2) altogether, tender of a bill recording shipment at
a temperature inadequate to preserve the cargo would be permissible. This
conclusion—it is believed—would deprive the contract as a whole of its business
efficacy; this would probably be enough to imply in the agreement a term that the
temperature should be low enough to preserve the cargo,'™ irrespective—but 4
fortiori in the existence—of 5.32(2).

The exception under the Incoterms®™ 2010 Rules  If the contract incorperates the
Incoterms® 2010 Rules, the relevant provisions are arts A3(a) and A& o the CIF
term, which specify in some detail the characteristics of the contraci of carriage to
be provided by the seller. The articles are worded as follows:

% Sale of Goods Act 1979 s.55(2).

97 Like is seldom the case in commodity sales, which usually include such a requirement; e.g.
GAFTA 100 lines 79-80.

% Dubitante on the point Debattista, at para.7-13,

% Debattista, at para.7-11.

199 Bigge v Parkinson (1862) 7 H. & N, 955.

101 Sale of Goods Act 1979 5.32(2).

192 Sale of Goods Act 1979 s5.55(1) and 55(2).

193 Under 5.60 of the Act which provides: “Where a right, duty or liability is declared by this Act, it
may (unless otherwise provided by this Act) be enforced by action™.

104 Liverpool City Council v Trwin [1977] A.C. 239, per Lord Cross of Chelsea at 258.
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A3(a) *... The contract of carriage must be made on usual ferms at the seller’s expense and
provide for carriage by the usual route in a vessel of the type normally used for the transport of
the type of goods sold.”

A8 “The seller must, at its own expense, provide the buyer without delay with the wsual
transport document for the agreed port of destination[emphases added].”

The effect of the provision seems to be that of providing guidelines on how
certain terms have to be read in the context of CIF sales. The “reasonableness

test” would then be displaced by one regarding what is “usual in the trade”.'®

(iv) Failure to pass on insurance information  If the seller has failed to pass
on information to enable the buyer to insure goods during their sea transit, again
the goods will be at the seller’s risk during such sea transit.'%

(v) Shipping goods unable to withstand normal sea tramsit This is a
common law exception to the rule of passage of risk, according to which if the
consignment gets damaged or lost in transit, because its condition at the time of
shipment was.such as to make it unlikely to withstand normal sea transit, they
will be at sciter's, rather than at buyer’s, risk. The rule originates from a 1960s’
case Mash % Murrell v Emanuel.’” Tn that case Mash & Murrell bought from
Josep!i T ‘Emanuel Ltd 50 tons of Cyprus potatoes at £32 10s. per ton, c. & f.
Liverpool. The plaintiffs claimed that the potatoes were rotten on arrival at
Liverpool and were condemned by the health authority. The claimant made
known to the defendants at the time of the contract that they required the goods
for re-sale in the course of their business and for sale for use (after being carried
to and arrival at Liverpool) for human consumption. The claimants argued that it
was an implied term of the sale that the goods should be of merchantable quality
not only at the time of the sale, but also on their arrival at Liverpool. In giving
judgment for the claimant, Diplock J held:

“On those findings of fact, a question of law, which has been hotly debated, arises. I have so far
travelled through my legal life under the impression, shared by a number of other Judges who
have sat in this Court, that when goods are sold under a contract such as a c.i.f. contract, or
f.0.b. contract, which involves transit before use, there is an implied warranty not merely that
they shall be merchantable at the time they are put on the vessel, but that they shall be in such
a state that they can endure the normal journey and be in a merchantable condition upon
arrival.'%% | . It follows, therefore, applying that view of the law to the present case, that, these
goods being bought c. & f. Liverpool, the warranty as to merchantability was a warranty that
they should remain merchantable for a reasonable time, the time reasonable in all the
circumstances, which means a time for the normal transit to the destination, Liverpool, and for
disposal afier. That warranty was, in my view, broken.”'"”

195 For carriage on deck under a CIP contract see: Geofizika DD v MMB Int Ltd [2010] EWCA Civ
459; [2010] 2 Lloyd’s Rep. 1.

19 Sale of Goods Act 1979 5.32(3). The extent of the duty is discussed below, at paras 12-002 et seq.
7 Mash & Murrell Ltd v Joseph I Emanuel Ltd [1961] 1 W.L.R. 862; [1961] 1 Lloyd’s Rep. 46;
[1962] 1 W.L.R. 16; [1961] 2 Lloyd’s Rep. 326, CA.

"% Mash & Murrell Lid v Joseph I Emanuel Lid [1961] 1 W.L.R. 862; [1961] | Lloyd’s Rep. 46 at 50.
% Mash & Murrell [1961] 1 W.L.R. 862; [1961] 1 Lloyd’s Rep. 46 at 53. The outcome in favour of
the claimants was reversed by the Court of Appeal but with no effect on the rule.
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In support of his judgment, Diplock J referred to a passage from the Jjudgment of
McCardie J in Evanghelinos v Leslie & Anderson,''® where the conclusion of an
umpire to the effect that in the contract in question (a sale of tinned salmon
shipped from Japan c.i.f. Port Said and found unfit for human consumption upon
arrival) was confirmed;

“The sellers were under an obligation to ship the goods in such a condition as would enable the
goods to arrive at their destination on a normal voyage, and under normal conditions, in
merchantable condition,™!"!

Except for Evanghelinos v Leslie & Anderson, Diplock T cited no further
authority in support of this proposition."'? Diplock I’s judgment in the Mash &
Murrell case was briefly considered by Winn J in Cordova Land Co Ltd v Victor
Brothers Inc,''? where the learned judge suggested that its application be
restricted to the sale of perishable goods. There the English buyer of a quantity of
skins shipped from Boston c.i.f. Hull, which arrived in a damaged condition,
sought leave to serve notice of a writ out of the jurisdiction on the American
seller. The buyer cited the Mash & Migrrell decision in support of his contention
that by tendering defective skins in Hull a breach of contract was committed in
England. Winn J refused to grant the permission sought, and in so deciding
offered the following comments!*:

“I do not think that passage in the judgment of Diplock I. founds ‘a good arguable case’ that
the vendors in the present matter, the present transactions, entered into a warranty to be
performed in Hull that the goods on arrival there would there and then be of the contract
description and quality. It seems to me, whilst obviously this topic will call for some further
consideration in some future case, that there is a real distinction between the obligations
undertaken by a vendor who ships perishable goods and those undertaken by a vendor who
ships goods such as skins, which though plainly vulnerable to some extent to deterioration in
transit are not nearly so vulnerable as potatoes; the latter may, infer alfia, mature and ferment.”

The Mash & Murrell exception only applies at time of shipment The Mas)
& Murrell exception has recently been put to the test in The Mercini Lady '3 In
this case the fob. buyer admitted that the gasoil sold to it was chipped
on-specification, but alleges that it thereafter changed its quality and specification
on arrival to the port of discharge. It was therefore to be inferred that the gasoil

10 Evanghelinos v Leslie & Anderson (1920) 4 L1, L. Rep. 17.

"' Evanghelinos (1920) 4 LI L. Rep. 17 at 18.

2 See, e.g. Broome v Pardess Co-operative Society [1939] 3 All ER. 978, f.o.b. contract, reversed
on the grounds of an express stipulation to the contrary in [1940] All E.R. 603, CA. See also McNair
I’s statement in Gardano and Giampieri v Greek Petroleum George Mamidakis & Co [1962] 1 W,L.R.
40 to the effect that: “Nor do I think it clear at all on this contract that the charterers’ obligations as to
the condition of the kerosene were in any way limited, as they normally are in a c.i.f. contract, to
shipping goods of the contract description in a condition in which they would normally arrive by the
ordinary course of ocean fransit in the same condition™ (at 53).

"* Cordova Land Co Ltd v Victor Brothers Inc [1966] 1 W.L.R. 793,

"% Cordova Land Co Lid v Victor Brothers Inc [1966] 1 W.L.R. 793 at 796,

13 The Mercini Lady [2010] EWCA Civ 1145; [2011] 1 Lloyd’s Rep. 442, see also below, at 10-027
el seq.
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was not “capable of remaining” of satisfactory quality, and the seller. was
therefore in breach of contract. In refusing to take the exception too far, Rix LJ

said:

“In Mash & Murrell Ltd v. Joseph I Emmanuel Ltd [1961] 1 WLR 862 Diplock J held thatl i_n a
cif or c&f contract for the international sale of perishable goods, suc_h statutory conditions
required the goods ‘to be capable of standing a normal voyage to Liverpool and to bf:‘ of
merchantable quality at the time of arrival’ (at [page] 872). So expressed, the warranty plainly
attached at the time of shipment (there from Limassol): the warranty related to the goods® then
capability (in the terms of the modern statute, durability). There has been_ some controversy as
to whether Diplock | was speaking of a continuing warranty, and it is true that some
formulations in his judgment are potentially ambiguous... Similarly, in Ollett v. Jordan
[1918] 2 KB 41, cited by Diplock J at [page] 868, Atkin J had said at [page] 47_’:_‘ sonhe
condition that the goods must be merchantable means that they must be in thqt conflmon when
appropriated to the contract and that they will continue so for a reasonable time®.”!'®

He then concluded:

« .. the implied condition of satisfactory quality applies only at the time of del_ivery, and is a
fixed point nr prospective warranty only, and not a continuing one, and that . . . is how Mash &
Murrell i5 0 ve understood.””

In order to avoid such difficulties, an express stipulation relating to inevitable
deteribretion would not be superfluous. Indeed, the point is sometimes covered
by the “latent defect” clauses that are inserted in most standard contracts and
which generally provide that “the goods are not warranted free from defect,
rendering same unmerchantable, which would not be apparent on reasonable
examination”."® Such a clause, however, falls short of relieving the seller from
liability in appropriate circumstances, arising from the amended s.14(3) gf _the
Sale of Goods Act,!''? because suitability and merchantability are two distinct
factors.'??

Retention of title has no effect on passage of risk The issue has arisen as to
whether the common practice of retaining title to the goods as a form of
protection against possible default by the buyer'! can have an im-pact on Fhe
rules on passing of risk. This is clearly not the case, and the much-cited opinion
of Brett MR in Stock v Inglis'** is clear authority to that effect. In that case sugar
merchants in London agreed to sell to the plaintiff, a Bristol merchant, 200 tons
of sugar of a certain description. The sugar was to be shipped f.o.l?. Hamburg,
payment in cash to be made in London in exchange for the bill of lading. In order
to satisfy the contract, and also a similar contract with another purchaser, the
seller’s agents in Hamburg shipped 400 tons in 3,700 bags of sugar of the

16 The Mercini Lady [2010] EWCA Civ 1145; [2011] | Lloyd’s Rep. 442 at [19]-{20].

"7 The Mercini Lady [2010] EWCA Civ 1145; [2011] 1 Lloyd’s Rep. 442 at [21].

"% See, in WN Lindsay & Co Ltd v European Grain & Shipping Agency Lid [1962] 2 Lloyd’s Rep.
387 at 395,

9 Previously s.14(1).

'*0 The difference between the two is that merchantability (now defined in s.14(6) of the 1979 Act)
means that the thing sold is reasonably fit for the general purpose for which it is manufactured and
sold, whereas suitability is designed to meet a specific purpose made known to the seller.

12! See below, at para.2-048.

122 Stock v Inglis (1884) 12 Q.B.D. 564 at 573,
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[ntroduction . The two basic features of an f.o.b. contract’ are that (i) the seller
pays the'cost and bear the risks and responsibilities of placing the goods “free on
boarc”; and (ii) once this is accomplished, delivery is complete and risk of loss of
er dainage to the goods passes to the buyer.” This triggers the duty of the buyer to
=ay the price and the payment mechanisms adopted by the parties, amongst
which is the letter of credit.® This chapter discusses the key duties of the buyer
under an f.0.b. sale: i.e. the duty to effect a valid nomination, to procure an export
licence and pay for the relevant export duties and—of course—pay the contract
price as agreed with the seller.*

. THE DuTtyY TO MAKE AN EFFECTIVE NOMINATION

The basie duty Tt is the duty of an f.o.b. buyer to nominate the vessel in which
the seller is to place the goods free on board.> This obligation of the buyer is a
condition precedent to the seller’s duty, which may be negatived by the terms of
the contract. Hewart CJ once defined it in the following manner with respect to a
contract “f.0.b. Rotterdam, October shipment™:

“Under such an agreement it was the duty of the purchasers to provide a vessel at the appointed
place, Rotterdam, at such a time as would enable the vendors to bring the goods alongside the
ship and put them over the ship’s rail 80 as to enable the purchasers to receive them within the

! Discussed above, at paras 9-020 et seq.

* See above, at para.2-008.

* On which see above, at paras 8-013 et seq; and A. Malek and D. Quest, Jack: Documentary credits,
4th edn (London, 2009) (hereafter “Jack™).

* In this chapter, payment is only dealt with for those aspects which differ from the c.i.f. term; for a
more detailed analysis of the buyer’s duty to pay the contract price see—mutatis mutandis—above, at
paras 8-004 et seq.

* Under the Incoterms® Rules 2010 FOB B7 “The buyer must give the seller sufficient notice of the
vessel name, loading point and, where necessary, the selected delivery time within the agreed period™.
See also FOSFA 53 cl.4; and above, at para.10-004.
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appointed time. . , . The usual practice under such a contract is for the buyer to no
vessel and to send notice of her arrival to the vendor, in order that the vendor
position to fulfil his part of the contract.”

Minate fhe
may be jp a

Before the buyer has provided the necessary tonnage and has given the seller
proper notice of the name of the ship and its expected arrival time, the seller wjj|

be unable to perform his part of the contract. As stated by Pollock CB, a5 long
ago as 18637:

“It had been decided, in a case where the expression ‘free on board’ was used, that it is the du
of the person who seeks to have the goods to point out the ship, or specify where th

; X €Y are to he
delivered, before he can complain that the goods are not on board the ship.”

For, as subsequently stated by Megaw J in another case®:

“They [the sellers] are not under an obligation to take the goods away from their factory or
warehouse and to start them in circulation in the hope, or expectation that they may arrive ar a
place which, later, the buyers would have said was the place where the buyers’ ship was going
to be at some particular time.™

What is an “effective nomination”? The three basic ingredients for an
“effective nomination” are: it has to (1) comply with the formal requirements
agreed in the contract; (ii) comply with its express terms; and (iii) allow the seller
to perform its physical duty to ship at the place and time agreed in the contract, I
other words, in the absence of an express term, the buyer must make gz
nomination providing a vessel which is physically and legally available for the
seller to load where and when agreed. Once this duty is fulfilled, the seller must
load despite the fact that there may be reservations about, for example, the
cleanliness of the hold such that a shipowner would not be able to give a valid
notice of readiness to a voyage charterer for the commencement of laytime.

Thus in Soufflet Negoce v Bunge SA4,'° the seller entered into an f.o.b. contracy ic
sell a quantity of feed barley for delivery on board a vessel between @ Cutober
and 22 October 2006. The contract required the vessel to be “presented at loading
port in readiness to load” and she gave notice of readiness to load onihe' last day
of the delivery period. The seller refused to load saying that,ifi= olds were
unclean and argued that the vessel was not presented “in readiies: to load”. The
Board of Appeal of the Grain and Feed Trade Association (GAFTA) concluded
that the seller was required to load regardless of the concern it may have had
about the cleanliness of the vessel because there was nothing in the contract
expressly requiring the buyer to give notice of readiness in like terms as a
shipowner would give under a charter, It followed that the word “presented”
incorporated under GAFTA contract form 49 meant simply that the vessel had

5 J&J Cunningham Ltd v RA Munro & Co Lid (1922) 28 Com. Cas. 42 at 45,
7 Sutherland v Allhusen (1866) 14 L.T. 666: Armitage v Insole (1850) 14 Q.B 728; Stanton v Austin

(1872) L.R. 7 C.P. 651. See also, per Porter M.R. in Hobson v Riordan (1886) 20 L.R. Ir. (QB) 255 at
271.

8 Anglo African Shipping Co v J Moriner Lid [1962] 1 Lloyd’s Rep. 81,

? Anglo Afiican Shipping Co [1962] | Lloyd’s Rep. 81 at 92,

' Soufflet Negoce v Bunge SA [2009] EWHC 2454 (Comm); [2010] 1 Lloyd’s Rep. 718; affirmed by
the Court of Appeal in [2010] EWCA Civ 1102; [20117 1 Lloyd’s Rep. 531.
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i rth for loading and there were no legal or
-ved and was moored at a sultable_ be :
M;]:fcal restrictions preventing loading. On appeal to the Commercial Court the
fmséing of the Board of Appeal was upheld.

ination to be formally and contractually valid It is not uncommon f}cl)r
Non; d form contracts to provide for very strict rules on thg manner in which the
E 'artion must be formally given. So, for example, if the fo.b. con_tract
noml‘?laq for the nomination to be given “together with expected d?.te of _readmess
L (f L demuﬁage rate if applicable, flag, quantity”!! within a given t‘lme, such
A 10£11 ﬁons are to be considered as conditions and must be comph(.ed with, unless
Sng‘%fzrent remedy for breach has been expressly stipulated for in thg contract
- 11f 12 And the same applies where the agreement expressly p¥ov1des for a
- .1 way in which any notices—including the notice of nomination—must l?e
e So, for example, where the contract provides that notices may be given in
iln‘;egrittén form but expressly excludes emails, a notice sent by email will not be

formally valid.™

Place of shipment For the nomination_ to be effective, the ship hzs tolibt;

ailable at'the port of loading specified in thc lcontract and, uqless .t e selle
. ees to acliver at a different place, the buyer is in default by designating a ship
?ngl;lrat;_:r-; port. Accordingly, Rowlatt J'* once observed:

“In this case the parties have made a contract for the sale of_caal to be Ship]:fe.d f.o,bd. Hu:cl,a
Grimsby or Immingham, and, of course, there can be no queslzlon at all but that the tender o
ship by the buyers at Goole would have been a bad tender.

Port of loading as a range The contract me‘l‘y provide_ for d.§[1v((lary at (:j[:’e gf
several ports which are defined regionally, e.g. “f.0.b. United }(mg om po r;n

“f.0.b. European continental port™.'® In su(-:h a case, the buyer’s fiuty is g}i:ne‘eu e}];
to elect the port of shipment within the st1p_u1ated range apd to mf;)rg tC e z e
where delivery will be expected in good time.'” In David T Boy ‘o 0 v
Louis Louca,'® Kerr J held that in the absence of express ggreement, tra };a cu}: 0 .
or any inference which can be drawn from surrounding circumstances, t g c 501((:;
of loading port in an f.0.b. contract is that of the buyer if the contract o:-e, nof
name a port of shipment. In this case a contract for the sale- of.a qliiln Ltty of
Danish herring meal provided for delivery to be made by three instalmen s_d.
successive months “f.o.b. stowed good Danish port” the buyers did not provide

Il FOSFA 53 cl.4, 11.25, 26.
12 FOSFA 53 cl.12. _ . .
13 FOSFA 53 ¢l.20, 1.138; cf. GAFTA 119 cL18 th:rc notice .by_ err!all 13. accept(;tbl.e l;u;olsli::assg
receipt of such notice is contested, the burden of proving transmission is on the sen e.r,‘c. A :
(2004 edn) at 1.138 where emails are expressly excluded. In the 2016 edn no express reference
email communication is made. B N
" Modern Transport Co Ltd v Ternstrom & Ross (1924) 19 LL L. Rep. 345; see also Benjamin, a
paras 20017 and 20-049. L 145 0l 346
"> Modern Transport (1924) 19 LI. L. Rep. 345 a :

in Fieldi » Najaar 1 WL.R. 357.
15 Such was the case in Fielding & Plart Ltd v Najaar [1969] : ] ) -
T Muller Brothers v GM Power Plant Co [1963] C.L.Y. 3114; David T Boyd & Co Ltd v Louis Louca
[1973] I Lloyd’s Rep. 209.
' David T Boyd [1973] | Lloyd’s Rep. 209.
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any shipping instructions or communicate with the sellers in any way, anq
towards the end of each month the sellers claimed that the buyers were in defayl
This was accepted by the court which held, as stated above, that naming the poré
of shipment in an f.o.b. contract was the buyer’s duty. Where the seller agrees tg
provide the vessel for the buyer, either as principal or as agent,'® the duty of
selecting the appropriate port may be affected. Clearly, it is possible for the two
issues—namely the duty to charter the vessel for the contractual range ang
exercising the option to nominate the actual port of loading—to be separated and
it might well be the case that the buyer may wish to reserve the choice of
selecting the port of departure while delegating the responsibility of secyri
tonnage to the seller. However, if the seller is the charterer the carrier will have to
comply with its orders and a buyer wishing to retain the right to choose the po
of loading should expressly state so in the sale contract. In some cases the chojce
of the actual loading port may be determined by a governmental authority that
enjoys an export monopoly of the product sold. In such a case the loading popt
will be dictated by a third party and any load port restrictions must be complied
with by the buyer in respect of all permissible options.

Uncertainty as to place of shipment In Cumming & Co Ltd v Hasell?® gn
Australian case, it was held that an agreement for the sale of goods f.o0.b. withoyt
any stipulation, express or implied, as to the port of shipment was too uncertain fo
constitute a binding agreement, In current market practice it is highly unusual to
come across f.o.b. contracts which fail to identify the place of shipment,
particularly in respect of commodities of which the origin of the product has a
significant impact on its value. Indeed, Cumming v Hasell has been distinguished
twice by the English courts?! which seem more inclined to preserve the existence
of the contract. In Pagnan SpA v Feed Products Lid 2 when asked to apply
Cumming v Hasell, the Court of Appeal said:

“It is said that any agreement made on Feb. 1 was void for uncertainty because thec +as ng
express or implied agreement on the loading port or on any range of loading pur's. Agreement
on this matter is necessary (it is said) before there can be a concluded agreemen:: Cumming v.
Hasell, (1920} 28 C.L.R, 508. This submission also founders on the facts-! ara satisfied that
agreement was reached. ... GAFTA 119 incorporated the law of England and the English rule
is that where, in an f.o.b. contract, there is an agreed range of porte ey prima facie where
nothing is expressly agreed and where there is no custom nor any sarreunding circumstances
from which any particular conclusion can be drawn, the choice of a loading port is that of the
buyer: David T. Boyd v. Louis Louca, [1973] 1 Lloyd’s Rep 209 at pp. 212-213. It may very
well be that the sellers would, by agreement, have nominated the loading port, but I do not
think there was any uncertainty or any doubt in the minds of the parties on this matter.”

The “range” to which the learned Judge refers, however, seems in fact—at least
from the law report—more of a mutual assumption than a term of the contract.
Whichever way it may be, it would seem arguable that, considering the factual
matrix of a given case including the f.o.b. price of the cargo, a range may in

'? See above, at para.9-032.
20 Cumming & Co Lid v Hasell (1920) 28 C.L.R. 508.

' David T Boyd [1973] 1 Lloyd’s Rep 209, at 215; and Pagnan SpA v Feed Products Ltd [1987] 2
Lloyd’s Rep 601.

* Pagnan SpA v Feed Products Lid [1 987] 2 Lloyd’s Rep 601,

[304]

 fildiiddiiZea ittt ililir

7

mnnm

BUYERS® OBLIGATIONS UNDER AN F.0.B. SALE

tice always be determinable and that thils early 20th-century Australian
dz(i:sion may not represent the law as it stands in the 21st century.

. " shi For the nomination to be effective, it is also necessary that
e Sdh\i[;;]slslll;ust be capable of allowing loading within the shipment period
the‘names already discussed,?® is a condition of the fo.b. contract. Where the
whlcli, aominated by the buyer arrives at the port of shipment close to the
i -nn of the shipment period, the seller is under a duty to load as much as
lr:Xpu;tmloaded within the delivery period specified in the contract. But its
B ?'on ceases at the end of that period, and it is under no obligation to
obhgﬁ le loading after that period expires. In Bunge & Co Ltd v Tradax England
comzl:utlhe contract was for the sale of 1,000 tons of barley for dc?livery f.o.b. from
s ood East Coast United Kingdom Port (to be declared before 15 December
M;zg) between 1 and 20 January 1973 (both dates inclusive) at buyers c?all. The
i:ﬂers nominated the port of Berwick in du_e time. The _buyers nominated 3

in vessel but as she was delayed they nominated a substitute vess'el, expecte
cerg:l to load on Friday 19 January 1973. The sellers protested that if the vgss;l
i {:doon 19-January there would be insufficient time to load the cargo within
?hil;'hipmem period which expired at midnight, 20 January. In the e\lfent, only 110_
tons of barley were loaded, and the balance .of the contract quantity was DGY?I
shipced) ‘Donaldson J, upholding an award in fgvo.ur of the sellers, on a case
sta:%n by a trade association Board of Appeal, said, inter alia:

“Under an f.o.b. contract, the obligation to delive‘r and the f)pligation to BFFEP{E (%e].!\_fe_rzhe:rtz
mutual and both are confined to the shipment pm?od. Even if the sellers Wr.mi/_e . l]e[n guﬁver
rely upon the buyers’ failure to tender the vessel timeously as a grouu_d for re u:'~j,dj_11g\I ];} ; reeé
this waiver did not create a new right in the buyers to demand delivery outside the ag

shipment period.”?*
So too in the Al Hofuf26 Mocatta ] noted that:

“It was admitted between counsel that the provision in the. .. contract for delivery bf:tw_eer:i
Feb. 20 and 28 was a condition of the contract and of its essence, and it was fgx‘*lher agmﬁ;
that timely notices of expected time of arrival of the vessel . .. was also a condition and of the

essence of the contract.”

But where, as in that case, there was insufficient t'upe to load the e_ntire contract
amount (due to the late nomination of the vesfsel which the sellers did not hgvc to
accept to begin with and her arrival on Friday 28 Eebruary)_the buyf:r i ngt
entitled to complain if loading is not completfad within the dt_ahvery perlod},1 aI; i
unless the delay amounts to a “frustrating period”, the delay is not a breach o ba
condition. Delay in loading (at least where due_ to late nommat_'mn) is thus_ to e
distinguished from most other delays, and par_tlcularly fr_om failure to deliver in
time, since time generally is of the essence in mercantile contracts, an_d delay
amounts to a repudiatory breach. Provisions are, however, often found in f.0.b.

# Above, at para.10-006. ,

* Bunge & Co Ltd v Tradax England Lid [1975] 2 Lloyd’s Rep. 235.
* Bunge [1975] 2 Lloyd’s Rep. 235 at 239.

* Al Hofuf [1981] 1 Lloyd’s Rep. 81 at 84.
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contracts undf?r which the buyer may apply for an extension of th
penogl, and—if the seller agrees to grant the extension—bear the
carrying charges including interest resulting therefrom.?7

e Shipping
costs apg

Delay at the loading port In Miserocchi and C SpA i

: pA v Agricultores Fed
Argentinos SCL; Same v Bunge AG,*® the problem in disptie was Whethere;ifjos
an f.o.b. contract the risk of delay to the carrying vessel and consequent cos:r
incurred by virtue of congestion at the port of loading fall on the b ;

: . uyer
seller. Staughton J considered the basic obligations of an f.o.b. contrac(;rfgg

stated:

“It is the buyer’s obligation to provide a ship at the place of shipmen

shlpm‘ent is lo take place. The seller must then bring hiff goods to ths shipt:s ?:ilﬂflgr ?ggdwhen
there is not a single day fixed for shipment, but for example any of the 30 days in the m .
June, then the question arises who will choose when a ship shall be provided h?nt;h ‘y
contracts the choice lay with the buyers. Similarly there may be more than one: 1 .
sh‘iprlnent. -+ Again the question arises who is o choose where the ship must be prmf,i(;1l cg- .
thl%} instance . .. the choice lay with the sellers. Presumably the option as to the precise tifn o
aﬁt\{a] s entrusted to the buyers, because it is their duty of providing a ship which will "
require some flexibility; and the option as to a berth is entrusted fo the sellers, because the;1 ::;

most affected by the choice. Those reflections must of course gi
. course give way to the
the contracts,”?? ¢ Y © aotual o

The buyers, who had chartered vessels and given the required 15 days’ notice of
probable readiness to load, disputed their duty to present the vessels at the
loading berths, but their contention was rejected as nothing could be found in the
contracts distinguishing them from the ordinary fo.b. contract “where the
obligation [of the buyer] is to present the ship at the place of loading” 3 Although
the sellers had in fact failed to nominate a berth as soon as they received notice of
Probable readiness to load (as they were obliged to do), this was held to he
1qm1ate1'ial since by virtue of the port congestion it would have made ng
difference to the vessel’s progress. Accordingly, it was held that the buyersfiad to
bqar l'he cgsts including those arising from storage and carrying charges: 1 avoid
this situation, some standard form contracts provide that the expence of delay
caused by congestion shall be borne by the f.0.b. seller.?! But as-such costs are
generally due to an event for which neither party is directly respowsible, the risk,

in the absence of an express contrary provision in the contiacy, ialls on ,the pam;
wh(?se performance it affected, and no implied obligation that there would be an
available berth as would enable a duly nominated vessel to load within the
contract period will ordinarily be implied 2

Mutual timing of the essence  The buyer must nominate the ship in reasonable
time to enable the seller to place the goods on board in accordance with the

*7 For example, GAFTA 119 ¢L.9; FOSFA 53 cl.12.

Miseroc PA iCHIIOTES Federados Ar eRtin ame v Bur AG 982
28 15¢€] chi and C S v Agr REinas SCL, hY
g g i ige

** Miserocchi and C SpA [1982] 1 Lloyd’s Rep. 202 at 207,
3 Miserocchi and C SpA [1982] 1 Lloyd’s Rep. 202 at 208,

! See, e.g. Federal Commerce and Navigati ) T
; gation Co Ltd v Tradax Export S4 [19 ;
and above at para.10-021. o HRAC L i

** Miserocchi & C SpA [1982] | Lloyd’s Rep. 202 at 209,
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relevant shipping instructions.** The timing of the two interdependent obligations
rucial as is the communication between seller and buyer as to the time of
ghipment. This is well illustrated by JJ Cunningham Ltd v RA Munro & Co Ltd *
where the contract called for delivery f.0.b. Rotterdam “October Shipment” of
900 tons of Dutch bran the buyers having secured freight for 28 October. The
sellers forwarded the bran to the port on 14 October but the bran had deteriorated
while awaiting shipment. As the buyers were not bound to take delivery under the
contract before 28 October, their rights were held unprejudiced by the sellers’
actior. Obviously, where the buyer has the option to select the date of delivery
within a stipulated period of time, e.g. January to March, the contract should
provide for some advance notice of his readiness to load and for the declaration
of the expected vessel’s name in order to give the seller sufficient advance notice
to enable him to perform his duty of delivery.

is ¢

Advance notice of vessel’s nomination  That is why many f.o.b. contracts
nowadays provide for the buyer’s notice of the vessel’s nomination and readiness
to receive delivery of the goods to be given to the seller in advance (e.g. 15
consecutive d=y2). If the buyer fails to do so in time, he is in breach of a condition
of the contratt and the seller may refuse to make delivery. This was decided by
the House of Lords in Bunge Corp v Iradax Export S54,%% where the buyers
agrecd 1o buy from the sellers a quantity of US sova bean meal f.0.b. one US Gulf
paut 2t sellers’ option stowed and trimmed. The sellers issued a separate contract
+ respect of the first of three monthly shipments which provided, inter alia, that
the buyers were to give 15 days’ loading notice as contained in cl.7 of the
incorporated GAFTA 119. No notice pursuant to cl.7 was initiated by the buyers
to any sub-buyers until 14 days prior to loading. On appeal by the buyers, the
House of Lords held that cl.7 was intended as a condition precedent to the seller’s
obligation. It was clearly essential that both the buyers and sellers should know
precisely what their obligations were, particularly so where the ability of the
seller to fulfil his obligation is dependent on punctual performance by the buyers
since until the 15-day notice requirement was fulfilled the sellers could not
nominate the “One Gulf Port” as the loading port. Thus, Lord Wilberforce stated
in the course of his judgment:

“[T]he statement of the law in Halsbiry’s Laws of England (4th ed.) Vol. 9 (Contract) paras.
481-482, including the foototes to par, 482 ... appears to me to be correct, in particular in
asserting (1) that the Court will Tequire precise compliance with stipulations as (o time
wherever the circumstances of the case indicate that this would fulfil the intention of the
parties, and (2) that broadly speaking time will be considered of the essence in ‘mercantile’
contracts—with footnote reference to authorities which 1 have mentioned. ... This relevant
clause falls squarely within these principles, and such authority as there is supports its status as
a condition—see Bremer Handels-gesellschaft m.b.H. v J.H, Rayner & Co. Ltd*® and ¢f.
Turnbull & Co. (Pty) Lid. v Mundas Trading Co. (Pty) Ltd*7 In this present context it is
clearly essential that both buyer and seller (whe may change roles in the next series of

* See Bunge & Co Ltd v Tradax England Lid [1975] 2 Lloyd’s Rep. 235.

* JJ Cunningham Ltd (1922) 28 Com. Cas. 42.

* Bunge Corp v Tradax Export SA [1981] 2 Lloyd’s Rep. L.

S Bremer Handels-gesellschaft mbH v JH Rayner & Co Ltd [1978] 2 Lloyd’s Rep. 73; reversed on a
different point by the Court of Appeal [1979] 2 Lloyd’s Rep. 216,

7 Twrmbull & Co (Pty) Lid v Mundas Trading Co (Pty) Ltd [1954] 2 Lloyd’s Rep. 198.
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contracts, or even in the same chain of contracts) should know precisely what their obli
are, most especially because the ability of the seller to fulfil his obligation may well b
dependent on punctual performance by the buyer.’®

ga]iuns
< (otally

In Gill & Duffus S4 v Societe pour L Exportation des Sucres SA,* the questiop
arose as to whether a term requiring the f.0.b. sellers of a shipment of sugar ty
give the buyers notice of the loading port (within the line Rollen/Hambyy

excluding Immingham) “at latest Monday 14.11.83”, was a condition, breach of
which entitled the buyers to rescind the contract. Shipment under the contract ywag
to be in December 1983/ January 1984, with 14 days’ notice in respect of the
vessel’s e.t.a. Because the market price of sugar fell the buyers refused to accept
the nomination (of Dunkirk as the load port) made on November 1983, which
would still have permitted shipment on the first day of the shipment period with
sufficient time to give the 14-day advance notice in respect of the vesselg
estimated arrival time. The sellers claimed US$977,300 in damages for a
repudiatory breach and prevailed in a trade arbitration based on the finding that
the words “at latest” were not to be construed as a condition. The award stated
tl‘lat in the refined sugar trade it would be customary for a trader, in such
circumstances, to give a notice of default albeit short, e.g. 24 hours, prior to
cancellation, before time became of the essence of the contract. But both Leggatt
I, as well as the Court of Appeal, disagreed, reversing the award: . . . there are
no words in the English language by which a deadline can be appointed more
concisely, more precisely and with more finality than the words ‘at latest’ said
Leggatt J,* and the Court of Appeal concurred, adding that:

“_There is no suggestion that the process of shipment under an f.o.b. contract for Sugar or
indeed contracts for the sale of sugar generally are in any relevant respect different from
contracts for the sale of some other soft commodity,”*'

Customs of the trade of advance notice In some trades there may he &
custom in relation to the scope of the buyer’s duty of notification. For exarniple in
the oil trade, considered in Scandinavian Trading Co A/B v Zodiac Petroizum SA
and William Hudson Ltd (The Al Hofig),* Mocatta ] noted that:

“It is common ground that in this interesting and relatively new trade it s ¢ custom that the
buyer who b_uys f.o.b. must give, in succession, notices of expected amal of the vessel at the
reﬁneryﬁr lifting port in question, 72, 48 and 24 hours in advance of the anticipated date of
arrival.”*?

Terminal acceptance Where loading facilities are very limited, the contract
may provide that the f.0.b. seller give the buyer a “terminal acceptance” within a
stipulated period of time subsequent to nomination of the vessel by him so as fo
ensure him of timely delivery. The obligation of the seller to provide such a

*¥ Bunge Corp [1981] 2 Lloyd’s Rep. 1 at 6.
? Gill & Duffus SA v Societe pour L’Exportation des Sucres SA [1986] 1 Lloyd’s Rep. 322, CA.
0 3
[1985] 1 Lloyd’s Rep. 621.
! Per Donaldson MR at 325.
42 Scandinavian Trading Co A/B v Zodiac Petroleum SA and William Hudson Ltd (The Al Hofuf)
[1981] 1 Lloyd’s Rep. 8L. [
4 The Al Hofuf [1981] | Lloyd’s Rep. 81 at 84,

O )
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{erminal accepiance within the time stipulated was construed as an innominate
term (and not as a condition justifying rescission by the buyer) by Hobhouse J in
phibro Energy AG v Nissho Iwai Corp and Bomar Oil Inc (The Honam Jade)**
and the Court of Appeal was reluctant to reverse this decision.

Because the f.o.b. term is not to be

pelivery on shore may be refused
e45

regarded solely for the benefit of any one party, a failure to nominate a suitabl
or “effective” ship in time is a breach of contract, and the buyer cannot normally
insist on substitute performance, e.g. delivery on shore. Lord Ellenborough
enunciated this principle as long ago as 1812, in Wackerbarth v Masson,*® where

he stated:

«The delivery for which the [seller] undertook was—on board a ship to be named by the
[buyer]. He was always ready to deliver. .. in this manner, and he offered (o do so. But the
[buyer] requires a fertium quid. Instead of naming a ship, he demanded to have the sugars
weighted off and delivered into his own hands, or transferred to his own name in the
warehouse-keeper’s books. The seller might have been exposed to some risk, or might have
lost some advantage by agreeing to this; and he had a right to refuse, as it was not the mode of
delivery for which he had stipulated.”

However., in"Cohen & Co v Ockerby & Co Lid*" decided by the High Court of
Australia, Jsaacs J was less emphatic. Although he held that in the circumstances
befni = bim the buyer could not substitute delivery f.o.b. for delivery on shore, it
oo his “opinion” that:

“In the case of a simple f.0.b. contract the purchaser may in some cases . . . claim delivery short
of the ship. The universal principle (subject, of course, to any requirement of public policy) is
that a man may renounce a benefit, but he cannot, without consent, impose a burden or
disadvantage on another. If [ contract to pay a certain sum to carry my goods two miles, I may
dispense with the carriage of them after a mile, provided 1 pay the agreed price and occasion
no burden or inconvenience to the carrier. If I purchase goods for a specified price to cover the
cost of putting them over the ship’s rails for my benefit, 1 can pay the price and take them on
the wharf or at the seller’s warehouse, unless it can be shown that the seller thereby sustains
some detriment. But is that the case having regard to the present contract? I am not prepared to
go so far with the respondents as to say that there was an undertaking on the part of the
appellants to export the flour. It is not necessary to go so far. It is one thing to limit the buyer’s
right as against the seller to delivery on board, and another to impose on the buyer the
obligation of sending and keeping the goods out of the country. If the narrower interpretation
is correct, it is sufficient; if it is not correct, it is useless to inquire further*®

Isaacs J’s final words in the passage just quoted, however, do little to substantiate
the foregoing hypothesis, for he concluded his judgment by saying that:

“In my opinion . . . the agreement as to delivery was ‘free on board” a ship, to be provided by
the buyers; that they were bound to provide such a ship, unless prevented by war, and in that
event there was to be no delivery at all.”*

¥ Phibro Energy AG v Nissho Iwal Corp and Bomar Oil Inc (The Honam Jade) [1991] 1 Lloyd’s
Rep. 38; [1991] | Lloyd’s Rep. 50, CA.

5 See, e.g. Hechi, Pfeiffer (London) Lid v Sophus Berendsen (London) Ltd (1929) 33 L1 L. Rep. 157.
4 Wackerbarth v Masson (1812) 3 Camp. 270.

Y Cohen & Co v Ockerby & Co Lid (1917) 24 C.L.R. 288.

8 Cohen (1917) 24 C.L.R. 288 at 299,

® Cohen (1917) 24 C.L.R. 288 at 301.
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Delivery at pier may also be refused Nor indeed, absent a specific agreemeng
to this effect, will the seller be allowed to claim performance by delivery at the
pier*® That performance became impossible due to failure of the buyer to
nominate a ship or because, as a result of circumstances beyond its control, the
ship nominated by it was in fact unable to receive the goods, is immaterial,

Substitution of the effective nomination As already stated, time wil]
normally be of the essence of the contract, and a failure to make an effectiyve
nomination would amount to a repudiatory breach by the buyer, the seller then
being entitled to terminate.5! The buyer is not, however (unless otherwige
agreed), irrevocably bound by its nomination which—it ig Submitted‘may be
substituted at any time with a fresh effective nomination. The seller therefore
would be ill-advised to cancel the contract before it is certain that no effective
nomination can be made. If its first nomination fails and the original vegse]
becomes unavailable for any reason, the buyer may still substitute jt and
nominate a new vessel, provided loading can be completed within the contract
period. This was so held in Agricultores Federados Argentinos v Ampro §4,5
where the allegation that the buyer could not withdraw the vessel originally
nominated and nominate a substitute vessel in performance of the contract failed,
The sellers had sold a quantity of Plate maize f.o.b. Rosario, shipment to be from
20-29 September 1960. The buyer nominated the Oswestry Grange but she wag
delayed by rain, and it was apparent that she could not load until 30 September,
the day after the contract would expire. At 16.00 on 29 September, the sellers
informed the buyers that they intended to cancel the contract because the vesse]
nominated by them had not arrived. However, at 16.30 the buyers managed fo
engage another vessel, the Austral, which was at Rosario and was capable of
carrying the goods. The sellers, however, refused to cooperate and to undertake
the arrangements which were required in order to enable the Austral to leag
within the contract time. There was a clear finding of fact that there was sufSicient
time for them to have done what was necessary in order to enable her to load in
time. Tt was held, on a case stated, that the sellers’ behaviour evinced 41 iatention
not to perform their contract and that the buyers were entitled to tréat this failure
as an anticipatory breach and a repudiation of the contract. Tn'the course of his
judgment Widgery J said:

“There is nothing expressly in this contract to provide the circumstances in which a particular
vessel shall be nominated, and the rights of the parties are to be regulated by the general law as
it applies to an f.o.b. contract. As I understand it, the general law applying in such a contract
merely is that the buyers shall provide a vessel which is capable of loading within the
stipulated time, and if, as a matter of courtesy or convenience, the buyers inform the sellers
that they propose to provide vessel A, I can see no reason in principle why they should not
change their minds and provide vessel B at a later stage, always assuming that vessel B is
provided within such a time as to make it possible for her to fulfil the buyers’ obligations
under the contract. I can see no principle at all to indicate in a case of this kind that when the

50

See, however, Burch & Co Ltd v Corry & Co [1920] N.Z.L.R. 69 (New Zealand); and Meyer v
Sullivan, 40 Cal. App. 723, 181 Pac. 847 (1919) where the court held that the term “f.0.b.” was used
in connection with the price and was entirely for the benefit of the buyer, who could waive it and
succeed in claiming damages for the seller’s failure to deliver on shore.

U Ramburs Inc v Agrifert SA [2015] EWHC 3548 (Comm); (201 6) 943 LM.LN. 2,

* Agricultores Federados Argentinos v Ampro 54 [1965] 2 Lloyd’s Rep, 157.
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s had nominated the Oswestry Grange they were in any way inhibited at any t;]me &t(ﬁ];
buyﬂim their minds and substituting the Austral, pruvidedl always, as was 1he__fact 2’; -
c]har;fgm;ml was capable of accepting the cargo within the time for shipment stipulated in the
the Austra

53
contract.”™

tractual and customary variations Widgery J further held that the buyeri‘
o r'] d to discharge the burden of proving an alleged custom at the port o
- 'faleRosario) allowing for an extension of up to five days be_yond any
lo}'idmg (date stipulated in the contract. However, as stated, the decision was in
Shlpment ur nonetheless because they were entitled to nominate a sub_st1tute
B fa';}?is being the general rule, it is not uncommon for the parties to stipulate
E Iy in relation to the right of substitution.>* Thus, e.g. long-term contracts
expresij . f.o.b. often specify that the buyer shall submit shipping schedulels for
> de]lvf’rg ai)p.rc.wal some time in advance of the delivery dates, ar_td nominate
L ler vessels for actual loading some time prior to expected_ arrival dafte. In
- . aes the right of substitution may be restricted by a specific term, Le. to
- Lrior to 10 days before the expected date of arrival of the previously
B tlmte ([i) vesgel at loading terminal. Or it may be denied completely by means
des:l .. Bisic"tl that nomination “once given shall not be Withdrawln”;':5 o that
Sf ; Pro::“ aof ~vessel is irrevocable unless the seller agrees to substitution”. The
nomlﬂi:; ion was considered in Bremer Handelgesellschaft mbH v‘JH.Rayner
Iaﬂﬁr p’ i 56 where Mocatta J opined that it meant that a valid nomme}tlon ‘fii
&re’:cablc but that “an invalid nomir.latlion [could] be replac':ed by a valid one”.
Aa example of a more complex restrictive clause may read:

“The replacement vessel must be on or about the same position 0121 tl&eT ‘Zubi?tlmt-le'd 031:]1"[12;
? q days than the last reported ETA. If earlier :
d ‘about’ to mean more or less five ays. _ el B AisE T
:;m;)rtcd ETA of original nomination, substitution must be given latest lqur !ms1 ness days} p.noq
topnew vessel ETA. Above conditions to be considered without prejudice to the origina
preadvice of the first nomination. The substituting vessel must go to the same destination as
the originally nominated vessel.”

In Cargill UK Ltd v Continental UK Ltd,*® the contract was for the sale of 25,002
tonnes of English feed barley between 5 and 31 Aggust, f.o_.b. Hull.'The contrac
incorporated certain general conditions, one of which provided that:

“[B]uyers were to give notice of eight clear days of lh_e date of arrival of_ the VESSElSt'e.Lf(; ;;
loading port. . .. Such notice to show vessel name, itinerary aruld‘ approximate quan llty o
loadedn The provisional notice must be followed by a final (definite) notlge of tour‘ c egrﬁ :I\;:
of the éiate of presentation of the vessel for loading. . . . In the event of failure to give de
notice . .. buyers will be deemed in default. .. .”

2 Agricultores Federados Argentinos [1965] 2 Lloyd’s Rep. 157 at 167.

* FOSFA 53, cl.6. o -
- Agi:as the Zase in R Pagnan & Fratelli v NGJ Schouten NV (The Filipinas I) [1973] 1 Lloyd’s

Rep. 379. ’ N
i i”remer Handels-gesellschaft mbH v JH Rayner & Co Ltd [1978] 2 Lloyd’s Rep. 73. The decision

was reversed on a different point in [1979] 2 Lloyd’s’Rep. 216, CA.
" Bremer Handels-gesellschafi mbi [1978] 2 Lloyd’s Rj&p. 73 E’l)t 94,
*® Cargill UK Ltd v Continental UK Ltd [1989] 2 Lloyd’s Rep. 290, CA.
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The buyers gave a provisional notice nominating Cobetas or sub, and a
notice nominating Cobetas e.ta. of August 1986. The sellers ackno

definite

. i Wledged
receipt of the definite notice. But a different vessel The Finnbeaver arrived g

23.35 on 31 August and was then ready to receive the contract goods. The sellers
however, refused to load the vessel on the ground that she was not the Conﬂ“acmai

vessel having been nominated in accordance with the contract termg They
regarded the buyers in default and cancelled the contract. The dispute vyag
referred to a trade arbitration which held for the buyers as the contract Was not
read to expressly preclude the buyers from nominating a substitute vessel, but thig
decision was reversed both by Evans J*® as well as by the Court of Appeal. It wag
held that in view of the stipulation quoted above it was impossible to attribute o
the parties the mutual intention that the buyers could nominate another vessel
with a different itinerary, notwithstanding that it was too late to give either 4
provisional or a final notice in respect of her. No such term could be implied intg
the contract and the sellers were entitled to refuse to load The Finnbeaver. The
value to the seller of a clause limiting the buyers’ right of substitution in fob.
contracts may be due to the fact that, absent such a clause, the seller could ot
recoup from the buyer any additional expenditure or loss incurred as a result of
the substitution. No such problem arises if the substitution constitutes a breach of
contract.

Additional costs of a valid substitution If the buyer is not in breach of hig
basic nomination obligation, and the substitution is valid, is the seller able to
recover for additional costs? In J&J Cunningham v Munro Ltd RA & C0,% Lord
Hewart CJ justified the seller’s right to recovery in the circumstances in the
following terms, stating: “where one person makes a statement to another
meaning that statement to be relied upon and acted upon by that other, if the other
suffers damage by so relying and acting upon it he is entitled to recover such
damage from the person making the statement”. However, this was an nbie,
dictum, and the proposition is not free from difficulty on the assumption iha: the
substitution is contractually permissible and valid both in form and sustance. In
practice, if the seller does have to bear costs as a consequence of a valid (and
therefore contractual) substitution, it would probably be best ad-iuec to rely ona
separate breach of contract such as failure to give sufficient-advance notice of
expected readiness to load. Others have suggested that appropsiate express terms
are best suited to deal with the problem.®' This certainly seems the safer and more
predictable option.

Effects of substitution on the date of shipment In the absence of an express
term as to the effects of substitution on the date of shipment, a substitution
provision may be interpreted as to extend the shipment date, as it was the case in
Thomas Borthwick (Glasgow) Ltd v Bunge & Co Ltd.% In other cases, the words
have been construed more restrictively as was done by the Court of Appeal in

* [1989] 1 Lloyd’s Rep. 193.

&0 J&J Cunningham (1922) 28 Com. Cas. 42 at 46.

As recommended by Bennett, “F.Q.B. Contracts: Substitution of Vessels” [1990] L.M.C.L.Q. 466.
* Thomas Borthwick (Glasgow) Lid v Bunge & Co Ltd [1969] 1 Lloyd’s Rep. 17.
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nish Government (Ministry of Food) v H Ford & Co Ltd %3 Tht_are an t..o.b.
Fmtract for the sale to the appellants of a quantity of River Plate maize provided
b hipment would be by “steamers expected ready to load February and/or
= Sh 113920”. The quantity clause specified “14,750 tons, or sufficient to load the
- ships Pallada, Merkur, and Joulan or substitutes”. Two out of the three
Steamd ships loaded part of the contract goods though late, but the Merkur was
nl?ﬁil{em May while she was on her way to load. The court held that another ship
Souid not be substituted for her because in May it was impossible to replace her
;y another vessel which was expected ready to load in February and/or March,
Bankes LJ, construing the shipment clause, said:

“1n order to make sense of the clause, it is necessary to read in the word ‘by. ’.[t‘wouid theretored
read: ‘shipment by steamers expected to load February and/or March 1920." [it was] SLEgeSle
that the words there used “expected ready fo load,’ are not com?actua! wprds at all, that they
are mere words of expectation. In my opinion, that is not the view of this clause at all. T am
satisfied that these words were used as contractual words.”®*

Consequently, the seller was entitled to regard the contract as a_t an end, so far as
the balance of {he wheat was concerned, and copld not be held lhable for breac}_l in
respect thereal Although based on a narrow point of constr.uctlon, this latter view
appears—-wii respect—more consistent w1t1_1 thcj: commercial purpose.gf the duty
to meke an effective nomination. If the parties intend to allow e)f:tgnsmns fco the
tim> 1 shipment they can certainly do so by expressly so providing for in the
eontract.

Damages for failure to make an effective nomination ~ Where the buyer fails
to nominate the ship the seller may sue for damages without tender of
performance if he alleges to being willing and able to perforrr_l; but he cannot
normally tender delivery on shore at the docks and sue for the prlce_of the goods.
In Colley v Overseas Experters,® the seller delivered_ jfor shlpmf;nt f.o.b,
Liverpoc;l a consignment of leather bolting. The vessel originally nominated _by
the buyer was withdrawn from service by her owner, and four othe-r \-fessels which
were in turn substituted by the buyer were all prevented from receiving the goods
by a series of misfortunes and as a result of a variety of.j causes. The seller
contended that he was entitled to recover the contract price and not merely
damages for breach. The claim failed. It was held that no action for the price of
the goods could subsist even though it was due to the buyer’s default that
property failed to pass. McCardie J said:

“It seems clear that in the absence of a special agreement the property and t%_lc risk in goods
does not in the case of an f.o.b. contract pass from the seller to the buyer till the %;)ods are
actually put on board: see Browne v Hare®; Inglis v Stock®; Wimble v Rosenberg.

8 Finnish Government (Minisiry of Feod) v H Ford & Co Ltd (1921) 6 LI. L. Rep. 188.
 Finnish Gevernment (Ministry of Food) (1921) 6 LI. L. Rep. 188 at 189.

% Coalley v Overseas Experiers [1921] 3 K.B. 302.

% Browne v Hare (1858) 3 H. & N. 484; (1859) 4 H. & N, 822.

7 Inglis v Stock (1884) 12 Q.B.D. 564; (1885) 10 App. Cas. 263,

% Wimble v Rosenberg [1913] 3 IC.B. 743.
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But this, it is submitted, is not an entirely accurate statement. Quite apart from
statement on the passing of property, risk of loss or damage to the goods may iy
such cases pass to the buyer, at any rate to the extent that the 800ds apg
appropriated and such risk is due to the breach. This is certainly the case if the
Incoterms® 2010 Rules are incorporated into the contract, as they CXpressly
provide that the risk of loss of or damage to the goods in such circumstanceg are
wholly with the buyer.®® But the remedy for this, as for any additional chargeg
resulting from the failure to nominate the vessel, appears to be in damages, |;
should be noted that many standard f.o.b. contracts contain provisions entit];
the seller to claim payment at the contract price (plus various carrying charges
such as storage, insurance and interest) against tender of, e.g. warehouse receipts,
if the buyer failed to provide suitable tonnage within the contract time, or ap
pre-agreed extension thereof. Sometimes such clauses allow deduction of loadjng
charges that may have been saved.”®

Anticipatory breach by the buyer ~Where the f.0.b. buyer has nominated a
vessel that may not be able to load the entire contract quantity (because of the
buyers’ obligation to accept other cargo) the seller may not assume a repudiatory
breach as a matter of course. Absent a clear and unambiguous statement of
unwillingness or inability to perform by the buyer, the seller must show that on
the balance of probabilities the buyer would not perform. Showing that the buyer
may not be in a position to perform is insufficient. This was decided in Alfred €
Toepfer International GmbH v Hagrani Export SA,”" where Saville J refused to
alter an arbitration award in favour of the buyers. In that case a cargo of 22,000
tonnes of Argentine maize for delivery f.o.b. during August 1983 was sold, The
buyers agreed to sell a like quantity of maize, on similar terms, to sub-buyers who
nominated a vessel for carriage of the cargo that was passed on to the sellers,
However, the sub-buyers also nominated the same vessel to load 6,100 tonnes un
river under another contract, so that only 15,400 tonnes of the contract QuAmiy
could be loaded on the vessel. The sellers submitted that the buyers were in
repudiatory breach. It was held that the mere fact of entering inte ihiconsistent
obligations (in the circumstances of the case) did not of itsalf necessarily
establish inability or unwillingness to perform, and that tWe' buyers did not
wrongfully repudiate their contract with the sellers.

2. SHIPPING THE GOoODS; COSTS AND TLIABILITIES

Export formalities and shipment In f.o.b. sales the seller is responsible only
for services and expenses relating to placing the goods f.0.b. As stated by Brett

MR in Stock v Inglis™: ... the words ‘free on board,” according to the general
understanding of merchants ... mean... that the shipper was to put them on
board at his expense. ...” It has therefore been said that:

% Incoterms®™ 2010 Rules FOB B5.

" As was, e.g. the case in Bremer v Rayner [1979] 2 Lloyd’s Rep. 216; see also GAFTA 119 ¢l.9,
11.72, 73.

" dlfred C Toepfer International GmbH v Hagrani Export S4 [1993] 1 Lloyd’s Rep. 360,
72 Stock v Inglis (1884) 12 Q.B.D. 564 at 573.
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wiy writing about the responsibilities of the parties to a f.o.b: contra(;t, most authoritie_s mention
% Iy the buyer and the seller, but it is suggested that a notional third party—the shipper—has
gnﬁ);s to perform and expenses to bear. The shipper’s duties an_d expenses have to be borne
eiL;.heT by the seller or by the buyer, depending on the contract.”™

Obligations not connected therewith which, due to admin@strative regulations or

therwise, may require arrangement before the goods can, in effect, be loe_tded are
3 ally the concern of the seller and thus are not for its account or nsk. The
P> ‘r"ave factor therefore is not the time of payment of or compliance with the
delfel\int regulations but rather a functionality test, namely, whether the
< irement at stake pertains to the loading/delivery phase of the transaction or to
i ort phase. Consequently, in the absence of an express term allocatu:_tg the
1tsl ?ai:nt duties, in order to allocate which formalities must be complied with by
rehi)m it is necessary to examine their nature to assess whether they pertain to
‘:ne or’ the other of the two phases.

The cost of shipping the goods “free on bpard”: bare f.t_).b. The party _na.med
in the ship’s manifest as shipper is respons;lble for the various entries required by
the customs <nd excise authorities. The shipper, moreover, is also the party who
must satiefy. the Port of London Authority’s regulations, and on whom t.hc onus
for metting the charges levied in most other UK ports falls. -As (pscussed
elserwhzre in this work,” the buyer on f.o.b. bar_e .te.:r_ms is sometimes 1.tself the
-ipner of the goods with the costs and responsibilities defined accordingly. In
T‘]ié ‘case the bills of lading will be issued to its order, and performance by th’c
éeller will have to be evidenced by some other document, usually a mate’s
receipt. This, however, does not in itself exclude a (fontractual relatlfms'}u?}g
between the seller and the ship on an implied contract of the Pyrene v Scm'dza

type. As loading has traditionally been regarded as a joint operation of the. shipper
and shipowner, the division of duties at the ship’s rail instead of alongside may
now seem outdated and this was clearly the view of the draftsmerll of the
Incoterms® 2010 Rules. Moreover, there is nothing to prevent the parties ﬁ*om
altering their respective responsibilities, as was stated by the House of Lor‘ds 1,n
Renton (GH) Co Ltd v Palmyra Trading Corp of Pcma;m_.a,76 where Devlin J’s
dictum to this effect in the Pyrene case”” was endorsed with approval. Either by
virtue of some usage, course of dealing, or as a result of an express agrecment,
the buyer may consequently be charged with the cost of certain operations
(loading and stevedoring for example) which are normall_y considered to be the
seller’s or the ship’s responsibility. So that when the question arose as to w.hether
a loading broker entered into any independent contractual relgtlonshlp with 'thc
shipper (other than as agent of the shipowner) in the port of Liverpool, Devlin J
answered it in the negative in Heskell v Continental Express Ltd.” He stated that:

" Dayis, “The various Types of F.O.B, Cantract” [1957] 3 Business Law Review 256 at 258.
7 See above, at para.9-027.

" Pyrene v Scindia [1954] 2 Q.B. 402.

™ Renton (GH) Co Lid v Palmyra Trading Corp of Panama [1957] A.C. 149.

" Pyrene [1954] 2 Q.B. 402 at 417.

™ Heskell v Continental Express Ltd [1950] 1 All ER. 1033,
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(d) Damages for breach of a jurisdiction agreemeng

Damages for breach of a jurisdiction agreement
rules apply, a party to an exclusive Jurisdiction agr
breached may be able to recover damages for breach of
of procuring a breach of contract 296

Where the Commop

cement which hag g

Costs A party may recover indemnity costs where the other
breach of a jurisdiction clause, an arbitration clause or an anti-

5 Union Discount Co v Zoller [2001] EWCA Civ 1755;
UKHL 64; [2002] 1 Lloyd’s Rep. 425 at [36], [
Vapores SA v Hin-Pro International Logistics L
(Comm).

2% See Morison J in The Hornbay [2006] EWHC 373 (Comm); [2006] 2 Lloyd’s Rep. 44 at [26].
27 Travelers C asualty and Surety Co of Canada v Sun Life Assurance Co of Canada ( UK) Lrd [2006]
EWHC 2885 (Comm); 4 v B (No.2) [2007] EWHC 54 (Comm); [2007] 1 Lloyd’s Rep. 358 (Swiss

arbitration subject to the jurisdiction of the Swiss courts) but not in C v D [2007] EWCA Civ 1282;
[2007] | All E.R. (Comm) 633.

[2002] 1 W.L.R. 1517; Donohue [2001]
48] and [75]; and Compania Sud Americana De
td [2015] EWCA Civ 401; [2014] EWHC 3632
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1. INTRODUCTION

icl ion or Regulation determines the law? The purpose of this
V}‘]’llll(l‘:- iutgvci)l:;?der the 1&%&1 applicable to obligations inl a contract qf sale.llf :Ee
cxb Pﬁtion can be characterised as contractual the Enghsh court will a[?p y the
?altf of European legislation to determine which la_w applies. If the ;onl?ca:;lj?i
: ncluded before 17 December 2009, the Conventhn o? t}}e Law App s 10
Eloontractual Obligations of 1980 (the Rome Corwemtli)nﬁ)l ;vﬂl Fp?;yi %’Jrgét ec]:n o

i ies. If, however, the contract was conclude as fro ¢

;}Sf)‘;pn?{régsﬁiltliﬁl (EC) No0.593/2008 on the law apphcable .t(? COEtract;?l
cblig;ttions (Rome T)*> will apply, provided no exception apphe}. Xioe;e rio&:
obligation in question is non-contractual, for example for m1s'1'eprew§ a ! Ipwm
to the conclusion of the contract, neither the Rome Con_ventmn nor 0§tractual
apply but Regulation (EC) No.864/2007 on the law applicable to non-co

! Following the harmonisation of the rules as to when a court of an EU Member Stgtehha? d]u;stcel:::iong
by the EC Jurisdiction Convention (see Ch.15), the rules as to how such a cpu11 shou ;: ey
what law éovems a contract were also harmonised in the Rome Conveunon.‘ Sec:.nmlnmnded v
Contracts (Applicable Law) Act 1990 gives the force of law to the Rome Couvel?uon, ashz?lto P
subsequent accession Conventions, with the exception of arts 7(1) and 10(1)(e). It came

1 April 1991, _ ‘ g
; Rgme I came into force on 17 December 2009 in all EU Member States, exceth] ]‘)tczml;rllf,diin
applies to contracts concluded as from 17 December 2009 (art.28 as amended). The Unite g
Opted in to Rome I.
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obligations (Rome II) may.* If Rome II does not apply yet, $5.9-15 of the
International Law (Miscellaneous Provisions Act) 1995* may.

Privgg,

Party choice  Although it is usual for contracts for the sale of goods to Contajy
an express jurisdiction and goveming law clause,’ this is not always the Case
Furthermore, even where there is an express clause, as we shall see, the Partieg’
choice may be subject to restrictions. Where there is no choice we neeg to
consider what guidelines are available to determine the goveming law. The
governing law chosen is usually, but not always,® the law of the place which tﬁe
parties have chosen to have jurisdiction. This is simply for the common sengq
reason that a tribunal is best placed to adjudicate on its own law with which jt 4
familiar, rather than on a foreign law. It is much quicker and cheaper for the Hj
Court in London to apply English law than to hear evidence from foreign lawyerg
on the law of another country and then determine that law. Proper law apg
jurisdiction may therefore be mnextricably linked. An express choice of
Jurisdiction may indicate the parties’ choice of governing law.” However, if the
parties have chosen English court jurisdiction and the English courts determipe
that Italian law applies, they will apply Italian law,

Consistency between the Jurisdiction Regulation, Rome 1 and Rome [j
Rome I follows the same pattern as the Rome Convention but has some
differences. This chapter will therefore focus on the main provisions of Rome |
that are relevant to contracts of sale. In this chapter it may be assumed that the
provisions of the Rome Convention are similar unless a difference is highlighted
in the footnotes. Recital 7 of Rome I provides that the substantive scope and the
provisions of Rome I should be consistent with the Jurisdiction Regulation and
Rome IL.# Both Rome I and Rome II provide for “provisions which cannot by

3 Article 31 provides that Rome 11 shall apply to events giving rige to damage which occur afier itg
entry into force which was on 20 August 2007, Article 32 provides that it applies fron: i January
2009 except for art.29 (which requires Member States to notify the Commission ot 1iternational
conventions to which one or more Member States are parties at the time when' ths Regulation is
adopted and which lay down conflict of law rules relating to non-contractual Matlers), which applies
from 11 July 2008. In Case C-412/10 Homawoo v GMF Assurance S4 AU-C:2011:747; [2012]
LL.Pr2 the Buropean Court of Justice held that Rome II applies to aveni: giving rise to damage
oceurring after 11 January 2009. The date on which the proceedings secking compensation for
damage were brought or the date on which the applicable law was determined are not relevant to the
issue of when Rome IT applies.

4 Which entered into force on 1 May 1996.

* See, e.g. GAFTA Contract No.119 effective 1 September 2010 cl.25; GAFTA Contract No.100
effective | March 2016 cl.26; FOSFA Contract 53 ¢l.27; and FOSFA Contract 54 ¢].27.

© See, e.g. the Bermuda Form for liahi lity insurance which provides for London arbitration and New
York law which was considered in C v D [2007] EWCA Civ 1282; [2008] I All ER, (Comm) 1001.
7 See below, at para.|6-014.

¥ There is no such provision in the Rome Convention which preceded the Jurisdiction Regulation and
Rome II. Section 3(1) of the Contracts (Applicable Law) Act 1990 provides that any question as to the
meaning or effect of any provision of the Conventions set out in the Schedules to the Act shall be
referred to the European Court of Justice in accordance with the Brussels Protocol or determined in
accordance with the principles laid down by, and any relevant decision of, the European Court.
Although the Rome Convention has been in force since 1 April 1991, the First Protocol of 19
December 1988 on the interpretation of the European Communities of the Rome Convention did not
come into force until | August 2004. Therefore although the European Court of Justice has referred to
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Community law and public policy.

- e .
ated from by agreement”, “overriding mandatory provisions”, international
derogat®
conventions,

2. ScoPE OF ROME —CONTRACTUAL OBLIGATIONS

ications”  Article 1(1) of Rome I provides that it appligs “in
“Con‘t raCt;“:flo‘lj\lf)igza;mcl:)Snﬂict of lawsf 20 contractual obligations in civil and
L ]l matters”. ® Rome I enly applies to contractual obligations.'® Whether
conﬁnercﬁal obligation is involved raises similar issues in other conte_xts such as
t ;Oﬁiica claim relates to a contract in art.7(1) of the Recast Regulation'® or the
whe

Regulations on Unfair Terms in Consumer Contracts and case law in those
e .
contexts may assist here.

situations invelving a conflict of laws”  Any international sal}e): con(;c;zic; :;;l:
. olve a conflict of laws. The seller and _the buyer may be ¢ . ph

. rated in different countries, the port of shipment and the port of discharge
mcoq;)o in further different countries, payment may be made in a yet further
A et cru';*ry and the parties may provide for the law of none 'of those
dlffere'ns toJ aﬁply to their contract. Even a domestic sale contract may involve a
COET‘? af laws for even if the parties are all incorporated in the same country allq
coﬂ v;);dqlal'e to be carried by road from the place of manufacture to t{he glace of
rtr:tj;ery &withj.n that country, the parties may provide for the law of a different

country to apply to their contract.

The only link with Europe is that the court qf an EU Mempfsr Sttz;_te l:g; Eg
determine the applicable law  The apphcatlon of Rome I is no . pmes o
contracts which have some connection with an EU Member St:ate.lln 1;3 rhj Cph .
Rome I may be contrasted with the Recast Regulation, the application obw wh !
generally triggered by the domicile of .the d-efe_nd_ant in an EU }ll\/lem erbefm_é
Rome I applies to a contractual ob]jgatlonlw_’lthm its scope whickh comes otor

the court of an EU Member State provided it involves a chollce of la\)\is, 1.;:. 0 Sy
laws. Thus, for example, if the English court h?.s to determine whether Japanese
or New York law applies to a contract of sale, it will apply Rome L.

the Rome Convention when interpreting other conventions and regulations, ifr (:idfn.ot cggsz{iz; ;h:
: ion itsell until its j in Case C-133/08 Intercontainer Interfrigo

Rome Convention itself until its judgment in Case s e S

] ; rations ddition, the report on the Rome Conven Y
Balkenende Qosthuisen BV, MIC Operations BV, In a on, | . > © [
Professor Mario Giuliano and Professor Paul Lagarde which is repr()lducicl:l in the.Ojﬁc;cgﬁ.:;z:r:;anq;;

iti i / idered in ascertaining the meaning o
the Communities of 31 Qctober 1980 may be CODSlder.e 1 ! ' » ke
provision of the Convention. Article 18 of the Convention further provi ]clles that in zlhi mﬂt}er;:; estiz;:gﬁi?;
f i she eir international character and to the de:

the rules of the Convention regard shall be had to thm.m . : : .
of achieving uniformity in their interpretation and application. 'I1‘1 interpreting the J.{ome Coﬁve?l?t];
the European Court of Justice has had regard to the provisions of Rome I in sup):é). 0
interpretation—Case C-29/10 Heiko Koelsch v Etat du Grand-Duche de Luxembouirg 5‘1} [ ]..t o
? Arlicle 1 of the Rome Convention is slightly differently worded and refers to “any situ
involving a choice between the laws of different cuuﬁn‘mes ’
" Base Metal Trading Ltd v Shamurin [2002] C.L.C. 322.
"' See above, at para.15-068.
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Exclusions  Article 1(2) of Rome I provides for a list of exclusions from

scope of the Regulation. Those which may be relevant to sale contracts ing] %
“obligations arising under bills of exchange, cheques and promissory notes -
other negotiable instruments to the extent that the obligations under such Otan .
negotiable instruments arise out of their negotiable character”.!> The main re -
fo.r this exclusion is that many EU Member States, although not the Uriiison
Kingdom, are parties to the Geneva Conventions which deal with these mattersmd
was not clear under the Rome Convention whether this exclusion included b{]h
of lading'® but Recital 9 of Rome I clarifies that the exclusion covers obligatioi

under “bills of lading to the extent that the obligations under the bill of lading

aris_c out of its negotiable character”. It is clear that Rome I applies to {h,
obligations between the original parties to the contract, the carrier and the shi :
as the obligations under the bill of lading between the original parties to theplI:Fﬂ
of_lading do not “arise out of its negotiable character”, For example Whereﬁll
shipper, who is not the charterer, sues the carrier on a bill of lading 001,1tract dat g
1 October 2910, Rome I applies. Where the shipper is the charterer, the C0ﬂt1':ct
of carriage is usually the charterparty,* unless the bill of lading sﬁpersedes the
chaﬁ?rparty which is rare, and Rome [ would apply to the charterparty. What sti]|
remains u_nclear is whether the exclusion should be given a wide interpretation!s
land the bill of lading is not covered by Rome I in all cases where the bill come
into the hands of a third party or there should be a narrower interpretation so thai.
lonly proprietaly obligations are excluded.'® In the case of the wider
interpretation, where the bill of lading is negotiable as it is an order bill'? o a
bearer bill, Rome T will not apply as the obligations under it “arise out of theis
negotiable character”. Where, however, the bill of lading is a straight bill of
lading as it is made out to a named consignee, the bill of lading is not negotiable
altho_ugh it may well be transferred by the shipper (who may be the sel ler) to tha
consignee (who may be the buyer)'® in exchange for payment where the salc
contract or the letter of credit so requires. Moreover, the terms of the straigni bill

ij Rome I'ar‘Ll(Z)(d) and Rome Convention art. [(2)(c).

dR]. ;A;anﬁﬂs, Y .Baatz and N.Gaskell, Bills of Lading: Law and Contracts (LL.P, 2000), paras 19.7
an .8 where it is argued that, as a bill of lading is i i “aent, bi £ ladingd
P Ao s gﬂnvemio,n' of lading is not a negatiable instrusacat, bills of lading are

4 See above, at para.5-002.

' See the view of H. Boonk, [2011] LM.C.L.Q. 227 at 231-232.

19 Seg the view of Professor Erik Rosaeg that bills of lading are only excluded where the issuc is a
p‘mpr{etary one as opposed to a contractual cne—see his paper at the Colloguium on Maritime
Conflict of Laws held at Southampton, 2010, In the Giuliano Lagarde Report No.C 282/11 it is stated
that “certain Member States of the Community regard these obligations [arising from bills of
lefc{han;e, chques, pro;gjifssary notes] as non-contractual”.

" In arsons Corp v Scheepvaartonderneming “Ha Ranger” (The Happy ’
EWCA Civ 694; [2002] 2 Lloyd’s Rep. 357 the Court OEA};’;yéa] helét’?l that(the bitli?lag;;::rgiesrs)mio\gii
a documept of title within art.1(b) of the Hague-Visby Rules as, although only a namend consignee
appeared in the consignee box, the printed words on the front of the bill referred to delivery of the
goods to the “consignee or to his or their assigns™. Read together this made the bill of lading
transferable and not a straight bill of lading.

** In Welex AG v Rosa Maritime Ltd (The Epsilon Rosa) discussed below, at para.16-020 Steel J and
the Qourt osf A[;I)peaé applied the Rome Convention to the contract between the carrier and the
consignee. See also Caresse Navigation Lid v Office National de [’Electrics

[2014] EWCA Civ 1366; [2015] 1 Lloyd’s Rep 256; [2013] EWHC 3081; f;éﬂﬁeﬁi;gzeégsn%?
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of lading may well require it to be presented to the carrier in order to obtain
delivery of the cargo.'® Do the obligations of the carrier to the named consignee
under the bill of lading arise out of its negotiable character? It might seem odd if
Rome I does not apply to some third parties but does to others.

Arbitration and jurisdiction agreements By art.1(2)(e) of Rome I?° it does
not apply to “arbitration agreements and agreements on the choice of court”. The
reason for this exclusion is that such agreements are subject to other international
conventions such as the New York Convention and art.25 of the Recast
chulation.m It is necessary to distinguish the governing law of the underlying
contract and the arbitration agreement which is a separable and separate
agreement.” Although the law of the underlying contract, the arbitration
agreement and the law of the place where the arbitration is to be conducted will
often be the same, they may not be. A contract may be governed by one law but
the arbitration governed by a different law. It would be rare for the law of the
arbitration agreement and of the seat of the arbitration to be different. In C v D®
an insurance policy provided for London arbitration and was governed by New
York law. The parties had further agreed that the seat of the arbitration was
London and e law of the arbitration was English law. The US insurer applied to
the arbitratisn tribunal to correct its award alleging that the award was manifestly
in disrepard of New York law and it threatened to commence proceedings in a US
Faderul Court. The Court of Appeal upheld the anti-suit injunction granted by
’~oke J. By choosing London as the seat of the arbitration, the parties must be
wken to have agreed that proceedings on the award should be only those
permitted by English law. Proceedings in a US Federal Court would negate the
whole framework in which the arbitration took place and was vexatious and
oppressive, unconscionable and an abuse of process*® As the arbitration
provision expressly referred to English law and the Arbitration Act 1996, the

19 Ty JT MacWilliam Co Inc v Mediterranean Shipping Co SA (The Rafaela S) [2005] UKHL 11;
[2005] 1 Lloyd’s Rep. 347 the House of Lords held that a straight bill of lading is a “similar document
of title” and therefore the Hague-Visby Rules apply to it. The bill of lading in that case provided: “IN
WITNESS whereof the number of Original Bills of Lading stated above [viz. three] all of this tenor
and date, has been signed, one of which being accomplished, the others to stand void. One of the Bills
of Lading must be surrendered duly endorsed in exchange for the goods or delivery order”. However,
Rix LI in the Court of Appeal, at [145] and Lords Bingham and Steyn in the House of Lords, at [20]
and [45] stated obiter that a straight bill of lading would be a document of title even if it contained no
express provision requiring surrender. See also Peer Foss v APL Co Pte Ltd [2002] 2 Lloyd’s Rep. 707
Singapore Court of Appeal and the discussion above, at paras 5-043 to 5-045.

A Rome Convention art.1(2)(d). See Sul America Cia Nacional De Seguros SA v Enesa Engenharia
S4 [2012] EWCA Civ 638; [2012] | Lloyd’s Rep 671; Arsanovia Lid v Cruz City 1 Mauritius
Holdings [2012] EWHC 3702; [2013] 2 All E.R. |; Habas Sinai Ve Tibbi Gazlar Istihsal Endustrisi
AS v VSC Steel Company Ltd [2013] EWHC 4071 (Comm); [2014] 1 Lloyd’s Rep. 479; Beifing
Jianlong Heavy Industry Group v Golden Ocean Group Lid [2013] EWHC 1063 (Comm); [2013] 2
Lloyd’s Rep. 61; and Mauritius Commercial Bank Ltd v Hestia Holdings Ltd [2013] EWHC 1328
(Comm); [2013] 2 Lloyd’s Rep. 121.

2! Formerly art.23 of the Jurisdiction Regulation discussed at paras 15-031 to 15-050.

* Premium Nafta Products Ltd v Fili Shipping Co Ltd [2007] UKHL 40; Fiona Trust & Holding
Corp v Privalov [2007] UKHL 40; [2008] 1 Lloyd’s Rep. 254.

* Cv D[2007] EWCA Civ 1282; [2008] 1 All E.R. (Comm) 1001; [2008] 1 Lloyd’s Rep. 239.

* Applying Noble Assurance Co v Gerling-Konzern General Insurance Co [2007] EWHC 253
{Comm); [2007] 1 C.L.C. 85.
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SCOPE OF ROME I-—CONTRACTUAL OBLIGATIONS

parties had not only agreed to arbitration itself, but also that any challenge g, an
award would only be made to the courts of the place agreed as the seat of the
arbitration.?® The choice of New York law as the governing law of the insurap,
policy did got mean that the parties had replaced the framework of the Arbitratig,
Act 1996.2

“Companies and other bodies, corporate and unincorporated” Aticle
1(2)(f) of Rome I*” excludes matters governed by the law relating to such bodie
including the creation, legal capacity, internal organisation or winding up of such
bodies and the personal liability of officers and members for the obligationg gf
such bodies.

Agency  Article 1(2)(g) of Rome I?® excludes “the question whether an agent i
able to bind a principal, or an organ to bind a company or body corporate, or
unincorporated, in relation to a third party”. Such an issue may arise in relation fo
a contract of sale, e.g. whether an agent had actual or ostensible authority {o
conclude a contract on behalf of the seller.

Pre-contractual obligations  Article [(2)(i) of Rome I12* provides that
“obligations arising out of dealings prior to the conclusion of a contract” are
outside the scope of Rome I. The reason for this is that such obligations are
within the scope of art.12 of Rome I1.3¢

Certain insurance contracts  Article 1(2)(j) of Rome I?' specifies certain life
assurance contracts to which the Regulation does not apply. As far as other
insurance contracts are concerned the insured is given some protection as they ars

# Applying 4 v B [2006] EWHC 2006 (Comm); [2007] | Lloyd’s Rep. 237; and 4 v B (No.2) [2907)
EWHC 54 (Comm); [2007] | Lloyd’s Rep. 358.

¢ Applying X Insurance Lid v Owens Corning [2000] 2 Lloyd’s Rep. 500.

#7 Rome Convention art.1(2)(e).

% Rome Convention art.1(2)(f). The law applicable to determine whether an ‘ag=ni had actual or
ostensible authority to bind Dachan Shipbuilding Company to two guarantees ‘ot two charterparties
was considered in Rimpacific Navigation Inc v Daehan Shipbuilding Ci: 20091 EWHC 2618
(Comm); [2010] 2 Lloyd’s Rep. 236 (Steel 1); [2011] EWHC 2618 (Comia) {(Teare J).

2% There is no equivalent provision in the Rome Convention and it is a ¢ nioversial question whether
the Rome Convention covered pre-contractual obligations. It seems likely that the European Court of
Justice would conclude that it does not in light of the case law of that court in relation to art.5(1) of the
Jurisdiction Regulation—see above, at para.15-069. Furthermare, Rome 11 treats such obligations as
non-contractual—see Recital 30 and art.12 of Rome II discussed further below, at para.16-042.

3 Discussed further below, at para.16-042.

3 The Rome Convention does not apply to “contracts of insurance which cover risks situated in the
territories of the Member States of the European Economic Community” (art.1(3)). The English court
must apply its own law in order to determine whether a risk is situated in these territories. The reason
for this exclusion is that such risks are covered by the EC Second Directive on Non-Life Insurance
which has its own special rules on governing law which are similar to those in the Rome Convention,
Contracts of reinsurance are not covered by art.1(3) (art.1(4)). So, for example, if a risk is situated in
Denmark, the contract of insurance covering such risk is not governed by the Rome Convention,
whereas the reinsurance of such risk or the insurance of a risk situated in [ndia, would be governed by
the Convention. Rome I consolidates the current rules on insurance and reinsurance contracts which
are to be found in the Rome Convention and the Insurance Directives in art,7. It can only be helpful 1o
have all the rules in one instrument. The substance of the law remains the same.
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ated as if they were a consumer, unless the insurance contract covers a “large
'.k” as defined in art.5(d) of the First Council Directive 73/239/EEC of 24 July
n573 In the case of insurance of a “large risk”, art.7(2) of Rome I applies and
19rm-its the parties to choose the applicable law in accordance with art.3 of Rome
. d provides that where no choice has been made the insurance contract shall be
[a:erged by the law of the country where the insurer has his habitual residencg
uﬁjess it is clear from all the circumstances of the case that the contract is
manifestly more closely connected with another country, when the law of that

country shall apply. Insurance of goods carried by sea or other forms of transport

are a large risk.

3. FREEDOM OF CHOICE

Express choice Party autonomy remains a ﬁ,mda_tmental principle of Rome_ I
Article 3(1) of Rome I** provides that the parties must make their choice
sexpressly” or it must be “clearly demonstrated by the terms of the contract or the
circumstances of the case”. Thus if a contract of sale expresslly"promdes that
English law i$ io govern the contract, that choice clearly falls ‘.R:’lthlll art.3(1) gmd
will be the appiicable law, unless one of the restrictions dealt with below applies.
The parties can choose the law applicable to the whole or a part only of the
corimct.>?

¢ noice “clearly demonstrated” If the contract contains no express choice' of
law provision the parties may still have clearly demonstrated their choice. Recxltal
12 of Rome I3* states that, “An agreement of the parties to confer excluS}ve
jurisdiction on one or more courts or tribunals of a Member State to determine
disputes under the contract should be one of the factors to be taken into account
in determining whether a choice of law was clearly demonstrated”. This confirms
the interpretation of party choice in the existing English case law on the quc
Convention. In Egon Oldendorff v Libera Corp® Clarke J had to consider
whether the London arbitration clause in the charterparty on the NYPE form
demonstrated with reasonable certainty that the parties had chosen English law
within art.3 of the Rome Convention. He also had to consider a Memorandum of
Agreement in the Norwegian Sale Form to be attached to the charterparty which
provided for arbitration in a city to be specified by the parties and_the contract to
be subject to the law of the country agreed as the place of arbitration. A foptnote
in the standard wording provided that if the line was not filled in, it was
understood that arbitration would take place in London in accordance with

*2 Rome Convention art.3(1). The wording of this provision differs very slightly as it provides that
“The choice must be express or demonstrated with reasonable certainty by the terms of the contract or
the circumstances of the case’™.

* Centrax Ltd v Citibank NA [1999] 1 All E.R. (Comm) 557, CA.

* There is no equivalent Recital in the Rome Convention but itis in the Giuliano and Lagarde Report
at C-282/12 and 282/17.

* Egon Oldendorff v Libera Corp [1996] 1 Lloyd’s Rep. 380. See also Marubeni Hong Kong and
South China Ltd v Mongolian Governmeni [2002] 2 All ER. (Comm) 873; and Horn Linie GmbH &
Co v Panamericana Formas E Impresos SA, Ace Seguros SA (The Hornbay) [2006] EWHC 373
(Comm); [2006] 2 Lloyd’s Rep. 44.
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English law. The clause further provided for three arbitrators. Another fg
provided that if the parties did not complete who was to appoint theOtm-3
arbitrator, the third would be appointed by the London Maritime Arbitragn..
Association (LMAA) in London. It was held that there was no reason to dig o
the footnotes and that therefore the parties had agreed London arbitration a;;
the Memorandum of Agreement was to be subject to English law as the ¢ -
agreed as the place of arbitration. P

C‘he_}ice of forum  Clarke J concluded that the parties had demonstrated thei
choice in the charterparty with reasonable certainty. On all the facts of the o
vx_fhen set in the context of the terms of the contract as a whole and of?at?’
circumstances of the case, the arbitration clause was a strong indication of the
parties” intention to choose English law as the applicable law as well as the cuyy :
[alw. Havii_lg agreed English arbitration for the determination in Londosn :
dlspu?es arising out of a well-known English language form of charterparty whj :
contains standard clauses with well-known meanings in English law, it was t Eh
inferred that the parties intended that law to apply. Having agreed a n,eutral fo0 :
the reasonable inference is that the parties intended the forum to apply a “neu;l;llr’!'
law, namely English law and not either German or Japanese law. The parti
made a tacit choice of English law as the applicable law of both the charte i
and the Memorandum of Agreement which was not surprising asfptﬁ];rty
undogbtedly chose English law in the case of the Memorandum of Agreeme?;
and it was an express term of their Agreement that the Memorandum of
Ag_ree.ment would be attached to the charterparty. Clarke T accepted that the
pIamtllff s case would have been even stronger if the charterparty had contained
wording similar to the Memorandum of Agreement providing for arbitration =
London by LMAA arbitrators or London brokers or by a local association, ;r
exchange. The charterparty clause here simply provided that all arbitrators wure
Fo be conversant with shipping matters, The decision would be equally appiicable
in the context of a sale contract on ¢.i.f. or f.0.b. terms. In Martrade Skipping &
Transport GmbH v United Enterprises Corporation (The Wisdoii)® Pdpplewe]l
held that thf: Lgte Payment of Commercial Debts (Interest) Act 1998 does not
apply to a trip time charterparty of a Panamanian registered v assel made between
tht? owners, a Marshall Islands Company, and German. ckasterers through Greek
shipbrokers. The vessel was not going to trade to England and the hire was
payable to a bank account in Greece. The Act imposes a penal rate for two
purposes: to protect commercial suppliers whose financial position makes them
particularly vulnerable if their debts are paid late and general deterrence of late
payment of commercial debts. Section 12 of the Act provides that where parties
to a contract with an international dimension have chosen English law to govemn
the contract, the choice of English law is not of itself sufficient to attract the
application of the Act. There must be a significant connection between the
contract and England (s.12(1)(a)); or the contract must be one which would be
governed by English law apart from the choice of law (s. 12(1)(b)). The fact that
the contract contained a London arbitration clause which in turn would have

36 Martrade Shipping & Transport GmbH v United Ent i ! j
wnterprises Corporation (The Wisdom) [2014]
EWHC 1884 (Comm); [2014] 2 Lloyd’s Rep. 198 [27]-[30]. ( :
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gant that the contract was governed by English law?? was not a relevant

g:,ﬂnect'mg factor, Nor was the fact that the contract was in English; adjustment of

eneral average was in London in accordance with English law; the entry of the
vessel in a P & I Club with London managers; the NYPE Interclub agreement
rovides that its governing law is to be that of the charterparty; or the fact {hat the
sandard for classification was set by Lloyd’s Register and that basic war

coverage was to be as defined by Lloyd’s of London.

smndard terms commonly used in the London market In Gan Insu_mnce
Co Ltd v Tui Ping Insurance Co Ltd*® the Court of Appeal upheld the decision of
Cresswell J that there was an implied choice of English law demeonstrated with
reasonable certainty by the terms of the contract which contained the clauses
commonly used in the London market within art.3 of the Rome Convention.
Although the reinsurance slip stated “as original” it did not incorporate all the
terms of the Taiwanese insurance policy including the Taiwanese choice of law
clause, but only the provisions which defined the extent of the risk insured.

Connection Eetween two contracts  Where there is a connection between two
contracts tlie fact that there is an express choice of law in one may demonstrate
that there is an implied choice of that law in the other connected contract. Thus in
Star Rezfers Pool Inc v JFC Group Co Ltd®® there were two charterparties
1aoween Star Reefers and Kalistad Ltd. JFC Group Co Ltd signed two guarantees
. ¢ the performance of the charterparties. Teare J held that the circumstances of
the case demonstrated that English law had been chosen as the law applicable to
the guarantees. The circumstances were the very close connection between the
charterers and the guarantor and the express choice of law in the charterparty. The
judge rejected the argument that there was no implied law and that the applicable
law was Russian which was the law with which the guarantee was most closely
connected in that the party who was to effect the performance which is
characteristic of the contract of guarantee was the guarantor whose central
administration was in Russia under art.4(2). The case went to the Court of Appeal
but this aspect was no longer in issue before that court.*® A similar decision was
reached by the Court of Appeal in Golden Ocean Group Ltd v Salgaocar Mining
Industries PVT Ltd*! where again a charterparty was governed by English law

1" See above, at para.16-014,

% Gan Insurance Co Lid v Tai Ping Insurance Co Ltd [1999] C.L.C. 1270. See also Gard Marine &
Energy Ltd v Tunicliffe [2009] EWHC 2388 (Comm); [2010] Lloyd’s Rep. L.R. 62.

¥ Star Reefers Pool Inc v JFC Group Co Lid [2010] EWHC 3003 (Comm) at [13]-[15]. The case
subsequently went to the Court of Appeal but not on this point—{2012] EWCA Civ 14. See above, at
para.15-104. See also FR Lurssen Werft GmbH & Co v Halle [2009] EWHC 2607 (Comm); [2010]
C.P. Rep. 11; Emeraldian Lid Partnership v Wellmix Shipping Ltd (The Vine) [2010] EWHC 1411 at
[170]; and Global Distressed Alpha Fund 1 Ltd Partnership v PT Balkrie Investindo [2011] EWHC
256 (Comm).

 Star Reefers Pool Inc [2012] EWCA Civ 14 [14] and [17].

Y Golden Ocean Group Ltd v Salgaocar Mining Industries PVT Ltd [2012] EWCA 265 at [42]-[45]
affirming [2011] EWHC 56 (Comm); [2011] 1 W.L.R. 2575 applied in Alliance Bank JSC v Aquanta
Corp [2012] EWCA Civ 1588; [2013] | All E.R. (Comm) 819; and Mitsui OSK Lines Ltd v Salgaocar
Mining Industries Private Ltd (The Unta) [2015] EWHC 565 (Comm); [2015] 2 Lloyd’s Rep. 518 at
[37).
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and by including a guarantee within the charterparty, the partieg
demonstrated with reasonable certainty a choice of English law to govern
guarantee under art.3 of the Rome Convention. The proper law of the clas
against the broker for breach of warranty of authority was also English lay: th
circumstances of the implied contract demonstrated with reasonable CEI‘tain, y
choice that it should be governed by the same law as the proposed
contract to which it was ancillary. The same result could be ach
application of arts 4(1) and/or 4(5).%2

Dringipg|
leved by

Specific words of incorporation  Some bills of lading specifically Incorporage
the choice of law clause in the charterparty pursuant to which the bill of lading jg
issued.** In Caresse Navigation Ltd v Office National de L’Electricite (The
Channel Ranger)** Males J accepted the submission that general words of
incorporation in a bill of lading are sufficient to incorporate a proper law clauge 4
This has also been held to be the case under Singapore law in The Dolphina 5
decision of the Singapore High Court. Belinda Ang Saw Ean J held that where the
bill of lading contained no choice of law but had general words of incorporation
of the charterparty terms, they would be sufficient to incorporate an express
choice of law clause in the charterparty.

Validity of the contract disputed If there is a dispute as to the validity of 3
contract or as to the validity of the choice of law clause, e.g. on the grounds that
the incorporation is ineffective, art.3(5) of Rome I*” provides that the existence
and validity of the consent of the parties as to the choice of the applicable lay
shall be determined in accordance with the provisions of arts 10, 11 and 134
Article 10(1)* provides that the existence and validity of a contract, or of any
term of a contract, shall be determined by the law which would govern it ura
Rome I if the contract or term were valid. Nevertheless, under art.10(2)%0 4 pety
may rely upon the law of the country in which it has its habitual residence to
establish that it did not consent if it appears from the circumstances that it would
not be reasonable to determine the effect of its conduct in accordinze with the
law specified in art.10(1). Mance J considered both the equivaisit provisions in
art.8 of the Rome Convention in Egon Oldendorff v Libera Corp.5' There
German charterers alleged that they had concluded a chastesparty with J apanese
owners. The latter argued that the agreement was subjecu.to two conditions which
had not been satisfied. One of those conditions was subject to details of a
previously concluded fixture which provided for London arbitration. Mance J

> Golden Ocean Group Ltd [2012] EWCA 265 at [49].

# For example, Congenbill 1994, Heavyconbill, HIBL and Orevoybill. See Daval Aciers D 'Usinor et
de Sacilor v Armare Srl (The Nerano) [1996] | Lloyd’s Rep. 1.

# Caresse Navigation Ltd v Office National de L 'Eleciricite (The Channel Ranger) [2014] EWCA
Civ 1366; [2015] 1 Lloyd’s Rep. 256; [2013] EWHC 3081: [2014] 1 Lloyd’s Rep. 337.

4 Applying The Njegos [1936] P 90 and The San Nicholas [1976] 1 Lloyd’s Rep. 8.

4 The Dolphina [2011] SGHC 273; [2012] 1 Lloyd’s Rep. 304,

#7 Rome Convention art.3(4).

*¢ Rome Convention arts 8, 9 and 11.

** Rome Convention art.8(1).

Rome Convention art.8(2).

' Egon Oldendorff'v Libera Corp [1995] 2 Lloyd’s Rep. 64.

n
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t if the arbitration clause was validly incorporated, any contract W}fliCh
dly made was subject to English law and not Japanese law. Therefore,

held tha

li : :
1;51 law applied to determine whether the subject details had been lifted.

Eﬂgn on the assumption in the Japanese owners’ favour that Japanese law would
E:ve reached a different conclusion, Mance T held that they could not rely on

at.8(2). He thought that the onus must be on the party th sought to 'an.oke
m'g(z) to negative consent, to bring himself within the provisions of tha‘F art%cle.
Wﬁether or not that was right, there were very strong grounds for regardmg it as
umeasonabla to determine the effect of the owners’ f:onduf:t on either t]r_le
formation of a valid contract or the agreementlon.a valid arbitration clz_mse' in
gecordance with Japanese law. The natural impllwanon of the London arb1trat1'on
clause in the charterparty on which the negotiations were based was that Epghsh
law governed. It would be contrary to ordinary commercial expectations to ignore
that clause when everything suggested that the owners must have considered and
accepted the clause and, even if they had. not done so, should hav.t: done.
Furthermore, the arbitration clause was precisely the sort of clause which they
might have expected in such an international charterparty (indeed the chartu?:rpalzty
form which fie owners had originally proposed was amended to provide for

London arbiizaiion).

gimilarly, in Welex AG v Rosa Maritime Ltd (The Ep_silon Rosa)™ _the Court of
Arnpeal upheld the decision of Steel J that, assuming that E.Lngllsh law was
apulicable under art.8(1) of the Rome Convention and apply?ng that law, _the
sbitration clause referred to in an executed charterparty was incorporated 1nt5(;
the bill of lading. In Welex AG v Rosa Maritime Lid (The Epsilon Rosag (No.2

the claimant sought to rely on Ukrainian or Swiss law to estabhsh it did not
consent to incorporation by virtue of art.8(2) of the Rome Convention. S_teel J
held that the burden was on Welex to displace the effect of art.8(1). The shippers
presented the Congenbill to the master for signature; it was not sugge§ted that
there was anything unreasonable in holding Welex to the contract t_)f carriage as a
whole; an arbitration clause was commonplace in contracts of this kind; in due
course Welex succeeded to the shippers’ rights and obligations; and there was
nothing “eccentric” let alone unjust in the English law to hold that both shipper
and consignee were bound by the terms of the dispute resolu‘non. clause. The
fransaction was an entirely conventional one, nothing in the circumstances
rendered it unreasonable to determine the effect of Welex’s conduct by reference
to English law. More recently in Toyota Tsusho Sugar Trading Ltd v Prol_at SRL*
Cooke J held that where the subject matter of the application to the English court
was the existence or otherwise of an agreement to arbitrate as Prolat argued that it

2 TWelex AG v Rosa Maritime Ltd (The Epsilon Rosa) [2003] EWCA Civ 938; [2003] 2 Lloyd’s Rgp.
509; [2002] EWHC 762 (Comm). See also Raffeisen Zentralbank Osterreich Aktiengesellschaft v
National Bank of Greece SA [1999] 1 Lloyd’s Rep. 408 at 412 and 413; and Horn Linie GmbH & Co
v Panamericanc; Formas F Impresos SA, Ace Seguros SA (The Hornbay) [2006] EWHC 373 (Comm);
[2006] 2 Lloyd’s Rep. 44. On a letter of credit Marconi v PT Pan Indonesia Bank Ltd TBK [2004]
EWHC 129 (Comm); [2004] 1 Lloyd’s Rep. 594.

9 Welex AG v Rosa Maritime Ltd (The Epsilon Rosa) (No.2) [2002] EWHC 2033 (Comm), [2".002] 2
Lloyd’s Rep. 701. This decision will only apply if Rome I applies to a transferable bill of lading and
is not excluded by art.1(2)(d) of Rome T as discussed above, at para.16-007.

* Toyota Tousho Sugar Trading Ltd v Prolat SRL [2014] EWHC 3649 (Comm).
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was not a party to such an agreement, English law as the putative proper |

the sale contract for sugar was the applicable law. Article 10(2) of Rome 1 d?W ‘
apply.*® Cooke J found that Mr Dibranco had both actual and ostensible authd 3
to act on behalf of Prolat and to bind them to the sale contract contain; o
arbitration agreement.>¢ B
Certainty as to what is incorporated  As a result of art.13 of Rome |
parties may incorporate by reference into their contract a non-state body of |

an mtematmnal convention. There must be certainty as to what is inco Oaw 9
and in Shamil Bank of Bahrain EC v Beximco Pharmaceuticals Lid5 a -r;p .
‘.m Sharia law did not identify specific aspects of Sharia intended
incorporated into the agreement. The reference to Sharia law was the
repugnant to the choice of English law and could not be given effect to

ferencg
to be
Teforg

Incorporation of foreign legislation Where a charterp: i

fon.aign legislation, for example the US Carriage of Goodsll?;;mée;ﬂ CAUSFOI?;&S
wh}ch gives effect to the Hague Rules, the question of construction of ﬂf’
legislation must be determined by the proper law of the contract. Thus in ﬂle
Stolt Sydness™ it made a difference whether the time bar in the US Carria ef
Gom'ls by Sea Act 1936, which was incorporated into the voyage charte o
was mt.erpreted under English law or US law. Under the latter “suit” in art ?ﬁa?g,
which is reproduced in s.3(6) of the US Act, was confined to litigation and ;;ﬁdri t
extend t(.) arbitration. By contrast, under English law suit includes arbitration a:fd
thus arbitration must be commenced within the one-year time limit.>® As the
charterparty expressly provided for London arbitration and English law, Rix J
hel(_i that the English law interpretation applied and the claim was time be;rred ar
arbitration had not been commenced within the one-year time limit, -

Parties free to vary their choice of law  As part of the principle of avieyom

art.3(2)_ of Rome I* provides that the parties may at any time agree o vaf}‘f thz:(
law which previously governed the contract. Thus, for example, wher= (he parties
hacl already agreed that Italian law should govern the contract,’*h“,y could at an

time thereafter agree that the contract should be governed by English la’«f
Similarly, if the contract did not contain any choice of iaw cither eXpress 01:
clearly demonstrated, the contract would have an applicable iaw which would fall
to be determined in accordance with art.4 of Rome I, but the parties would be free

to agree a new applicable law. There may be a floating proper 1 o
objectively ascertainable.®! g proper law which is

:5 Toyota Tsusho Sugar Trading Ltd [2014] EWHC 3649 (Comm) [18].

'5: Toyatq Tsusho Sugar Trading Lid [2014] EWHC 3649 (Comm}) [43] and [44].

7 Skffmz[ Bank af Bahrain EC v Beximco Pharmaceuticals Lid [2004] EWCA Civ 19; [2004] 2
ls;l.(:n);d s Rep l..Cf. !?’at'p.‘em v Halpern [2007] EWCA Civ 291; [2008] Q.B. 195 at [33]. :

. c;z;r:;‘tms Oil Refineries Ltd v Stolt Nielsen Nederland BV (The Stolt Sydness) [1997] 1 Lloyd's

;“270311113::9 of Cargo on Board the Meralk v The Merak (Owners) (The Merak) [1964] 2 Lloyd’s Rep.

% Rome Convention art.3(2) considered in ISS Machir 1 7
; 3 nery Services Ltd v Aeolian Shipping SA (The
Aeolian) [2001] EWCA Civ 1162; [2001] 2 Lloyd’s Rep. 641. i Shizpnd S

St Bhatia Shipping v Alcobex [2004] EWHC 2323 (Comm); [2005] 2 Lloyd’s Rep. 336.
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4. LIMITS ON THE EFFECTIVENESS OF PARTY CHOICE

. its on the effectiveness of party choice There are a number of ways in
which the law chosen by the parties may be disregarded. Articles 6, 7 ar}d‘S of
Rome 12 have provisions on consumer, some insurance and individual
t contracts respectively but it is assumed for present purposes that

employmer . : . :
these ate not relevant. Article 3(3) provides for provisions which cannot be

{erogated from by agreement®; art 3(4) for provisions of Community law which

cannot be derogated from by agreement™; art9 for overriding mandatory
provisiOHSﬁE art.21 for public policy of the forum®®; art.23 for conflict of law
rules in provisions of Community law®”; and art.25 for conflict of law rules in
international conventions.®

provisions which cannot be derogated from by agreement There are a
qumber of limitations on the parties’ freedom to choose the proper law. Article
3(3) of Rome I deals with the situation where a contract is domestic as all the
clements relevant to the situation are connected with country A,% save that the
parties have prowrided for the law of country B. In that event provisions of the law
of countrv—<, “which cannot be derogated from by agreement” cannot be

;;—»::.;Ip_; 5 (certain consumer contracts), 6 (individual employment contracts) and art.1(3) (contracts

o eeurance which cover risks situated in the territories of the Member States of the European

» spnomic Community were excluded from the scope of the Rome Convention as such insurance

contracts were governed by the Insurance Directives which gave protection to some insureds) of the

Rome Convention.

# Rome Convention art.3(3) differs in its wording but not its substance—see below, at para.16-025.

64 There is no equivalent provision in the Rome Convention,

65 Rome Convention art.7 differs as discussed below, at para.16-028.

8 Rome Convention art.16.

67 Rome Convention art.20.

i Rome Convention art.2] differs as discussed below, at para.16-031.

8 For the case law on this requirement in art,3(3) of the Rome Convention see the dicta of Longmore
I in Bankers Trust International Plc v RCS Editori SpA [1996] C.L.C. 899 at 904-905; and, in
particular, obiter at 905H where the judge doubted whether all the elements relevant to the situation
were connected with Italy; Ingmar GB Ltd v Eaton Leonard Technologies Inc [1999] E.C.C. 49, CA;
and Emeraldian Ltd Partnership v Wellmix Shipping Lid (The Vine) [2010] EWHC 1411; [2011] 1
Lloyd’s Rep. 301 where the elements were not 1l connected with China as the guarantee covered the
obligations under a charterparty which provided for English law and English jurisdiction and the
beneficiary of the guarantee was a Liberian company. Teare J stated: “It does not appear to me that
that article applies because this is not a case where all the other elements are connected with China.
One such element is that the obligations of the Charterers under the charterparty, which are the subject
of the guarantee, are governed by English law. Another is that the Owners, the beneficiary of the
guarantee, are a Liberian company. Mr. Persey submitted that these elements did not count as other
relevant elements but I do not see why they do not so count”. Caterpillar Financial Services Corp v
SNC Passion [2004] EWHC 569 (Comm); [2004] 2 Lloyd’s Rep. 99; Dexia Crediop SpA v Comune di
Prato [2015] EWHC 1746 unclear appeal not followed in Banco Santander Totta SA4 v Companhia de
Carris de Ferro de Lisboa SA [2016] EWHC 465 (Comm); [2016] 4 W.L.R. 49; where it was held that
all the elements were not connected with Portugal in interest swap agreements between a Portuguese
bank and Portuguese state-owned transport companies. The bank was able to assign its obligations to
its Spanish parent company, standard international documentation was used, there was a practical
necessity for a relationship with a bank outside Portugal, the swaps market in which the swaps
gontracts were concluded was international in nature, and back-to-back contracts were concluded with
a bank outside Portugal in circumstances in which such hedging arrangements were routine.

[461]
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prejudiced by the parties’ choice of law. Recital 15 of Rome I states th
:lshqulgl qpply whether or not the choice of law is accompanied by a
jurisdiction. Article 3(3) will not apply to a contract for the internatio
goods as the fact that it is international, rather than a domestic sale mean '
the e?ements relevant to the sale will not be connected with On;: c:ounS atal
wordmg_of art.3(3) of Rome I is slightly different from art.3(3) of th T
Convention which refers to “rules of the law of that country which ¢ e
derogated from by contract, hereinafter called ‘mandatory rules’”.70 Recia;ni1 ¥
Rome T .further provides that no substantial change was intended and theachls o
of wording in the two provisions was to align this provision and art.14 of Ran- |
IL7" However, Recital 37 of Rome I provides that the “concept ot.' ‘ove i
mandatory provisions’ should be distinguished from the expression ‘progidns

which cannot be derogated from by agreement’ a
- nd should be
restrictively”. ¢ construed more

at the rule
choice ¢
nal sale op

Community‘r law where all the elements are located in one or more Memb

State _ Article 3(4) of Rome I"* provides that where all other elements rele o
to the situation at the time of the choice are located in one or more of the Me ng
States,” the parties’ choice of applicable law other than that of a Mel:nbfs:rrsr1 3
shall not prejudice the application of provisions of Community law W}Iate
appropriate as implemented in the Member State of the forum, which c-&:nnoti)re
derogated from by agreement. , g

Overriding mandatory provisions A further exception to the law determineq
by R01-ne [ based on “considerations of public interest” which only applies?n
except1‘01.1al circumstances’ is where there are overriding mandatory provision:
“Overriding mandatory provisions” are defined in art.9(1) as

“prowsmns the respect for which is regarded as crucial by a country for safeguarding i‘= nublj
mte;ests, such as its political, social or economic organisation, to such an extent U% ‘l“t}sau .
applfcable to any situation falling within their scope, irrespective of the I%w , tl s
applicable to the contract under this Regulation.” ¥

" Mandatory rules are rules of law which cannot be derogated from by contr i

ladlpg the I:Iague-Visby Rules. Article 3(3) of the Rome Co?]\fention wiliynot ang\if’ tz‘%t. ci);tzf:l‘: fgf
the 111terna11911al carriage of goods but could apply to purely coastal trade, e.g. fromdan English port to
another English port on an English registered ship. Were the parties to provide for a foreign law which
would apply the Hague Rules, the English court would be entitled to apply the Hagueﬁ\f’igsby Rules as
s.l(S)_ of the Carriage of Goods by Sea Act 1971 extends the application of the Hague-Visby Rules
and gives them the force of law in relation to coastal trade where the port of shipment is a poi’t in the

IE’h}ited Kingdom, whether or not the carriage is between ports in two different states. See further fn.75
elow. '

7! See below, at para.16-041,

2 There is no equivalent provision in the Rome Convention.
7 See fn.69.
7* Rome 1 Recital 37,
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ole 9(2) provides that nothing in Rome I restricts the application of the
ding mandatory provisions of the law of the forum.”® This provision is very

i :
- 1t.7(2) of the Rome Convention.

simllar to a

overridmg mandatory provisions of the law of the country where the
obligations performed  The United Kingdom and several other EU Member
gates did not give the force of law to art.7(1) of the Rome Convention’® which
dealt with mandatory rules of “another country with which the situation has a
e connection”. There is no possibility of reservation to a Regulation and
therefore art.9(3) of Rome I, which is a narrower version of art.7(1) of the Rome
Conventior, applies to all the Member States. The forum has a discretion

sant to art.9(3) to apply the overriding mandatory provisions of the law of the
country where the contract is to be performed or has been performed to the extent
that those provisions render the performance of the contract unlawful. It is
relevant to consider the nature and purpose of those provisions and the
consequences of their application or non-application.” Article 9(3) has been
described as a “welcome development”,’® as it reflects existing case law under
English common law.”?

clos

public polizy  Article 21 of Rome I* provides that the application of the law of
any country specified by Rome I may be refused only if such application is
manil sty incompatible with the public policy of the forum. “Public policy” will
v» very restrictively interpreted as it is only to apply in exceptional
circumstances.®’

75 An example in relation to bills of lading is where applying the law of the forum, the Hague-Visby
Rules apply mandatorily even if they would not apply under the law chosen by the parties. Before the
Rome Convention came into force the House of Lords held that a choice of law clause in a bill of
lading was null and void where it would have resulted in the application of the Hague Rules with a
lower limit of liability than that imposed by the Hague-Visby Rules which applied mandatorily under
English law—The Morviken [1983] 1 A.C. 565. The effect of art.9(2) of Reme 1 would be the same as
that of the decision in The Morviken. The law otherwise applicable to the contract as determined
under arts 3, 4, or 5 could not restrict the application of the Hague-Visby Rules where they apply
mandatorily. It is important to stress that art.9(2) of Rome I would not apply where the Hague-Visby
Rules only apply contractually to a contract, as opposed to mandatorily. It should be noted that the
fact that English law governs the contract, does not necessarily trigger the application of the
Hague-Vishy Rules—see Trafigura Beheer BV v Mediterranean Shipping Co S4 (The MSC
Amsterdam) [2007] EWCA Civ 794; [2007) EWHC 944 (Comm); Hellenic Steel Co v Svolamar
Shipping Co Lid (The Komninos §) [1991] 1 Lloyd’s Rep. 370; and the obiter dicta of Tuckey LI with
whom Aldous LJ agreed, Rix LJ dissenting, in Parsons Corp v CV Scheepvaartonderneming "Happy
Ranger” (The Happy Ranger) [2002] EWCA Civ 694; [2002] 2 Lloyd’s Rep. 357 at [19].

6 See, e.g. AP Moller Maersk A/S v La Societe Viol Freres 10.95-20.570, Bull.1997, 1V, no.349
(cassation) considering an embargo under Ghanaian law.

" CL. The Vine [2010] EWHC 1411.

% See A. Chong, “The Public Policy and Mandatory Rules of Third Countries in International
Contracts™ [2006] J.P.I.L. 27 at 70.

® See Foster v Driscoll [1929] 1 K.B. 470 (smuggle alcohol into US during prohibition); and
Reggazzoni v KC Sethia [1958] A.C. 301 (Sale of Jute from India to South Africa in breach of Indian
law).

8 Rome Convention art.16. See, e.g. The Vine [2010] EWHC 1411; [2011] | Lloyd’s Rep. 301.

81 See Recital 32 of Rome 11 discussed below, at para.16-041.
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LIMITS ON THE EFFECTIVENESS OF PARTY CHOICE

Community law
application of provisions of Community law®? which, in relation to particyly,
matters, lay down conflict-of-law rules relating to contractual obligations, y;

the exception of insurance matters.®? e

Article 23 provides that Rome I shall not pre

International conventions  Article 25 deals with the relationship bem%h
Rome I and “international conventions to which one or more Member States ar
parties at the time when Rome I is adopted and which lay down conﬂict-of.la,:,
rules relating to contractual obligations”. Rome I will not prejudice ﬂm
application of such a convention, as the Member States are obliged to hongyy

their international commitments.® The wording of art.25 of Rome T is nore

restricted than the equivalent provision, art.21 of the Rome Convention, in tw
ways. First the Rome Convention refers to “international conventions to which a
Contracting State is, or becomes, a party”. Rome I only permits internationg]
conventions to which one or more Member States are parties at the time when
Rome I is adopted, and not thereafter.®> Clearly, a Member State cannof
unilaterally enter into new conventions which conflict with Rome I and override
it. A procedure for a Member State to enter into agreements with third countrieg
will be proposed by the European Commission to the European Parliament
Secondly, art.25 of Rome I specifically requires the international convention “:tg
lay down conflict-of-law rules relating to contractual obligations”. There is 1o
such requirement in art.21 of the Rome Convention. Article 26 of Rome |
required Member States to notify the Commission of the international
conventions referred to in art.25(1) by 17 June 2009 and the Commission to
publish the list of those conventions “to make the rules more accessible”#?
Finland, France and Sweden have notified the Hague Convention of 15 June 1958
on the law applicable to the international sale of goods. The United Kingdom i
notified that there are no conventions referred to in art.25 of Rome I to =
notified.5®

8 Rome I Recital 40,

 Special rules on insurance are set out in art.7 of Rome I,

% Rome [ Recital 41.

¥ This change is also seen in the amendments made to art.57 of the EC Jurisdiction Convention
which has now become art.71 of the EC Jurisdiction Regulation.

¥ Recital 42 provides that “The Commission will make a proposal to the European Parliament and to
the Council concerning the procedures and conditions according to which Member States would be
entitled to negotiate and conclude, on their own behalf, agreements with third countries in individual
and exceptional cases, concerning sectoral matters and containing provisions on the law applicable o
contractual cbligations™. Formerly a Member State would need to submit a request to the European
Commission in accordance with art.67 of the European Community Treaty as amended by the Treaty
of Amsterdam, but this has now been repealed. The Commission could in turn submit a proposal to
the Council.

8 Rome 1 Recital 41.

8 See the list at 2010/C 343/06,
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5. No CHOICE

No choice Where the parties have not chosen the law applicable to the contract
in accordance with art.3, art.4(1) of Rome I provides for a number of rules that
apply 10 specific types of contracts. Thus, for example, a contract for the sale of
oods®® shall be governed by the law of the country where the seller has his
pabitual residence®; a contract for the provision of services by the law of the
country where the service provider has his habitual residence®'; and a contract for
the sale of goods by auction by the law of the country where the auction takes

lace, if such a place can be determined. If a contract is not one of those
mentioned in art.4(1) of Rome I, or where the contract is for more than one of the
fypes specified, for example it is a contract for the sale of goods and the provision
of services, the contract shall be governed by the law of the country where the
party required to effect the characteristic performance of the contract has his
habitual residence.”” Where it is clear from all the circumstances of the case that
the contract is manifestly more closely connected with a country other than that
indicated in art.4(1) and (2), the law of that other country shall apply.”® Where the
law applicable cannot be determined pursuant to art.4(1) or (2), the contract shall
pe governed by the law of the country with which it is most closely connected.”

Contcacts of carriage  Article 5 provides for special rules for contracts of
eaiage of goods® and carriage of passengers.”® For contracts of carriage the law
“hail be that of the country of the habitual residence of the carrier, provided that
e place of receipt or the place of delivery or the habitual residence of the
consignor is also situated in that country. If those requirements are not met, the
law is that of the country where the place of delivery as agreed by the parties is
situated. Those rules are subject to an escape if it is clear from all the
circumstances of the case that the contract, in the absence of a choice of law, is
manifestly more closely connected with a country other than that indicated, in
which case the law of that country shall apply.

Comparison with the Rome Convention The result would be the same under
the Rome Convention for a contract for the sale of goods but Rome 1 is more
specific. Article 4(1) of the Rome Convention provides that where there is no
choice the contract shall be governed by the law of the country with which it is
most closely connected. That article further provides that a severable part of the
contract which has a closer connection with another country may be governed by
the law of that other country.

¥ Compare art.7(1)(b) of the Recast Regulation—see above, at para.15-072. As in that provision
there is no definition of “sale of goods” but the case law on art.5(1)(b) of the Jurisdiction Regulation
will be applicable here as the Jurisdiction Regulation and Rome 1 should be interpreted
consistently—Recital 7 of Rome I.

* Rome [ art.4(1)(a).

! Rome T art.4(1)(b).

= Rome [ art.4(2).

# Rome I art.4(3).

% Rome T art.4(4).

* Rome | art.5(1). cf. art.4(4) of the Rome Convention discussed below, at para.16-035.

" Rome I art.5(2),
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Presumptions in the Rome Convention In order to determine which coun

Fhe contract is most closely connected with, there are a number of presumptiy

in art4(2), (3)°7 and (4)*® of the Rome Convention, all of which may ES
disregarded in accordance with art.4(5) if it appears from the circumstanceg 1
whole that the contract is more closely connected with another country, Ifafha
contract is, for example, an international sale contract, time?® or demj :
charterparty, insurance contract to which the Rome Convention appli:se
reinsurance c‘ontract or letter of credit, the presumption in art.4(2) applies, Th-a{
presumption is that the contract is most closely connected with the country wher
the party who is to effect the performance which is characteristic of the COntrac:
has, at the time of the conclusion of the contract, its principal place of businesg or
where the contract provides that performance is to be effected through anothey
place of business, the country in which that other place of business is Situated
This involves first working out what the characteristic performance of the
contract is. This will be the performance in return for which payment jg
promised.’” The performance characteristic of a contract of sale is delivery of
the goods,'®' not payment of the purchase price, and in a contract of insurance it
is the provision of insurance cover,'"? not payment of the premium. Thus the
governing law of a contract of sale would usually be the principal place of
business of the seller, Under the Recast Regulation, if the parties have not chogen
the jurisdiction under art.25, the claimant may sue where the defendant ig
domiciled or where, under the contract, the goods were delivered or should have
been delivered. There may be no connection between the place of delivery and
the principal place of business of the seller, with the unfortunate result that the
court with jurisdiction has to apply the law of a different country. For example, a
seller whose principal place of business is in France, sells a cargo of oil on f.ojb

7 Rome Convention art.4(3) relates to immovable property and is not therefore relevant for m =seat
purposes. \

% Rome Convention art.4(4) provides for a special presumption for contracts for tha cmariage of
goods considered in Case C-133/08 Intercontainer Interfrigo SC (ICF} v Balkenende Ovsthuisen BY
MIC Operations BV [2009] E.C.R. 1-09687. This provision is slightly different from that in art.5(1) of
Rome I. Unlike Rome I there is no special presumption for contracts for the carr age of passengers.
See also the next footnote.

? In Martrade Shipping & Transport GmbH v United Enterprises Corporavion [2014] EWHC 1884
(Comm) at [27]-[30] Popplewell J held that a trip time charterparty, likc a werm time charter, is not an
undertaking by the owner to carry goods, but is to make the vessel and her crew available o the
charterer as a means for the charterer to transport goods. Therefore the presumption in art.4(2) applies
to a trip time charter, and not art.4(4).

190 See, e.g. Print Concept GmbH v GEW (EC) Ltd [2001] EWCA Civ 352; [2002] C.L.C. 352
[2001] E.C.C. 36 (distributorship agreement); fran Continental Shelf Ofl Co v IRI International Corp
[2002] EWCA Civ 1024; [2004] 2 C.L.C. 696. On letters of credit see Bank of Baroda v Vysya Bank
Lid [1994] 2 Lloyd’s Rep. 87 (letter of credit between the confirming and the issuing bank); 2T Pan
Indonesia Bank Lid TBK v Marconi Communications International Lid [2005] EWCA Civ 422;
[2004] 1 Lloyd’s Rep. 594 (letter of credit between the beneficiary and the confirming bank);
Tavoulareas v Traviliris [2005] EWHC 2140; [2006] 1 All E.R. (Comm) 109 at [49]-[52]
!01 Cf. Recast Regulation art.7(1) discussed above, at paras 15-067—15-078.

19 Credit Lyonnais v New Hampshire Insurance Co [1997] 2 Lloyd’s Rep. 1; applied in American
Motorists Insurance Co v Cellstar Corparation Welex [2003] EWCA Civ 206; [2003] Lloyd’s Rep.
LR, 295, CA; [2003] EWHC 421 {Comm); [2002] 2 Lloyd’s Rep. 216; Dornoch Lid v The Mauritius
Union Assurance Co Ltd [2006] EWCA Civ 389; [2006] 2 Lloyd’s Rep. 475 at [41]-[43], the
characteristic performance of a reinsurance contract was payment in the event of a claim.
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ferms 50 that the buyer must provide a ship to take delivery of the goods in
Rotterdam for carriage to an English port. Therefore, it is very important that the
pm_ﬁcs choose both jurisdiction and governing law.

The presumptions may be disregarded The presumptions will apply unless it
ecars from the circumstances as a whole that the contract is more closely
connected with another country.'®* Circumstances such as where the performance
of all the contractual obligations is to be given and the governing law of an
independent but interconnected contract may be relevant.'® In Definitely Muaybe
(Touring) Ltd v Marek Lieberberg Konzertagentur GmbH'%® the characteristic
performance of the contract was for Oasis to perform in two concerts in Germany
and thus the presumption under art.4(2) was that as the party to effect the
characteristic performance was located in England, English law would be the
governing law of the contract. However, the defendant established factors which
showed the contract had a closer connection with Germany than with England as
the contract required performance of contractual obligations by both parties in
Germany. Therefore the presumption did not apply and German law applied.

Common law.  Where neither the Rome Convention nor Rome I apply, for
example; because the bill of lading was concluded after 17 December 2009 and
the izsueis one excluded under art.1(2)(d) of Rome I, the comumon law rules in
pleticn to conflict of laws apply. The proper law of the contract means the
= «stem of law which the parties intended to apply to the contract. The parties may
e'xpress their intention or where there is no express written choice their intention
may be inferred from the terms and nature of the contract. So, for example, where

3 Rome Convention art.4(5). See Case C-133/08 Intercontainer Interfrigo SC (ICF) v Balkenende
Qosthuisen BV, MIC Operations BV [2009] E.C.R. I-09687; applied in British Arab Commercial Bank
Ple v Bank of Communications [2011] EWHC 281 (Comm); [2011] 1 Lloyd’s Rep. 664; Gan
Insurance Co Ltd v Tai Ping Insurance Co Ltd [1999] C.L.C. 1270, per Beldam LJ at 1279; and, per
Cresswell J [1998] C.L.C. 1072 at 1082. See also Raffeisen Zentralbank Osterreich Aktiengesellschaft
v National Bank of Greece SA [1999] 1 Lloyd’s Rep. 408 at 412 and 413; and Ferguson Shipbuilders
v Voith Hydro GmbH and Co KG, 2000 S.L.T. 229, a decision of the Scottish Outer House; /5§
Machinery Services Ltd v Aeolian Shipping SA (The Aeolian) [2001] EWCA Civ 1162; [2001] 2
Lloyd’s Rep. 641; Star Reefers Pool Inc v JFC Group Co Lid [2010] EWHC 3003 (Comm) at paras
[13]-[15] the case subsequently went to the Court of Appeal but not on this point—{2012] EWCA Civ
14; and The Vine [2010] EWHC 1411; [2011] 1 Lloyd’s Rep. 301 at [170].

W Bank of Baroda v Vysya Bank Lid [1994] 2 Lloyd’s Rep. 87 (letter of credit between the
confirming and the issuing bank). See also HIB Lid v Guardian Insurance Co Inc [1997] 1 Lloyd’s
Rep. 412. The decision of the Court of Appeal in Crédit Lyonnais v New Hampshire Insurance Co
[1997] C.L.C. 909 is relevant to art.4. Although the court was there considering the Second EC
Directive on Non Life Insurance, it recognised that there are many similarities between the Rome
Convention and the second directive (at 913).

' Definitely Maybe (Touring) Lid v Marek Lieberberg Konzertagentur GmbH [2001] 2 All ER.
(Comm) 1. See also Tran Continental Shelf Oil Co v IRI International Corp [2002] EWCA Civ 1024;
[2004] 2 C.L.C. 696; Samcrete Egypt Engineers and Contractors SAE v Land Rover Exports Ltd
[2001] EWCA Civ 2019; [2002] C.L.C. 533; Ennstone Building Products Ltd v Stanger Lid [2002]
EWCA Civ 916; [2002] 2 All E.R. (Comm) 479; applied by Waldwiese Stiftung v Lewis [2004]
EWHC 2589 (Ch); 2004 WL 2652645 (Ch D); Kenburn Waste Management Ltd v Bergmann [2002]
EWCA Civ 98; [2002] C.L.C. 644; Caledonia Subsea Ltd v Micoperi SRL, 2003 S.C. 70 (Inner House
Court of Session); and Ophthalmic Innovations International (UK) Lid v Ophthalmic Innovations
International Inc [2004] EWHC 2948 Ch; [2005] L.L.Pr. 10.
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ROME II—NON-CONTRACTUAL OBLIGATIONS

the contract contains a choice of forum clause, but no express choice of lay
clause, the court will infer that the parties intended the contract to be governgdy,
the law of the forum where disputes are to be tried unless there are strop
indications that they did not intend or may not have intended this result,106 Ths
English court would hold an express choice of law void where

lessen the carrier’s liability if the Hague-Visby Rules are mandatorily applicabe
as in The Morviken.'"” Where the intention of the parties as to the governing Jgy
is not expressed and cannot be inferred from the circumstances, the contragt is
governed by the system of law with which the transaction has its closest and mog
real connection.'®® As in commeon with many other Jurisdictions, England wi]| not
apply a foreign law which is contrary to public policy.

the cho iCe WOUI{I

6. ROME II—NON-CONTRACTUAL OBLIGATIONS

Relevance of nmon-contractual obligations in the c.if. and fo.b. context
Although the majority of claims under c.i.f. and f.0.b. contracts will be for breach
of contractual obligations, such as failure to deliver on time, or at all, or iy
accordance with the contractual specification, a claimant may have a claim fop
breach of a non-contractual obligation which is not governed by Rome I, but s
now governed by Rome IL'® which contains specific provisions on product
liability,''® unjust enrichment,'"! negotiorum gestio"? and culpa in contrg-
hendo.'® A claim for misrepresentation is of relevance to sale contracts,
Although English law would formerly have regarded a claim by the buyer for
misrepresentation by the seller which induced the buyer to enter into a contract
with the seller as a contractual matter, this is not the case under Rome II and
therefore the rules under that Regulation will be considered briefly.

Scope of Rome I Recital 7 of Rome II provides that the substantive scope and
the provisions of Rome II should be consistent with the Jurisdiction. It cgulation

196 Compagnie D'Armement Maritime SA v Compagnie Tunisienne de Nayization §4 [1971] AC.

572; The Al Wahab [1983] 2 Lloyd’s Rep. 365; Hellenic Steel Co v Svole mu-Shipping Co Ltd (The
Kommninos S) [1991] 1 Lloyd’s Rep. 370.

97 See above, para.16-027, and, in particular, fin.75,

198 Compagnie D'Armement Maritime SA v Compagnie Tunisienne de Navigarion S4 [1971] A.C.
572; Trade Indemnity Ple v Forsakringsaltiebolaget Njord [1995] 1 All E.R. 796. Compare Baring
Brothers & Co Lid v Cunninghame Distriet Council [1997] C.L.C. 108, a decision of the Scottish
Court of Session concerning a void contract,

"% As to when Rome II applies see f.3 of this chapter. Part [II of the Private International Law
(Miscellaneous Provisions) Act 1995 entered into force on | May 1996 and determines the law
applicable to torts committed before Rome 1T is applicable. A major change from the rules under the
Private International Law (Miscellanecus Provisions) Act 1995 is that the scope of Rome 11 is wider
as the 1995 Act only deals with tort and delict and does not cover other non-contractual obligations
such as restitution including unjust enrichment or equitable obligations. The law determined as

applicable under Rome I will also govern the assessment of damages (art.15(c)), whereas the 1995
Act does not.

10 Rome IT art.5.

' Rome I1 art.10.
112 Rome IT art.[1.
12 Rome IT art.12.
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the Rome Convention and Rome [ 14 Non-contragtua_l obligation is a:r%
and s concept and also covers non-contractual obligations arising out o
Eutono_lﬂs_‘;i 115 If the dispute between the parties involves, for exarpple, a tort
srct i'la ::1 ZI".ter Rome TI applies, the governing law will be df;tcr.mmed by the
e ¢ in Rome TI, subject to a number of exclusions.''® L_11<e _the Rogne
pules set_ o and Rome I:Rome 11 applies to any choice of law situation which
Convenl?ofnrc the courl:s’ of an EU Member State, whether the damage oceurs
co-més of (;)utside the European Union, and may result in the court applying the
i‘:ﬁ a non-EU Member State,

dom of choice As in Rome I, party autonomy is recognis::-lg, although
i are imposed on the choice to protect weaker parties.'”” Thus th_e
com;lltlmlsa choose to submit non-contractual obligations to the law of their
. t}\;fo situations: first where an agreement is concluded after the (_evcnt
E H'Je to the damage''®; or secondly where all the parties are pursuing a
| | activity, by an agreement freely negotiated before the event giving
E Hnnertc]::: damagf:’occun‘ed.”9 In either case the choice must be express or
g:;ct?lstrateﬂ \ith reasonable certainty.'?® It is important to note that the choice

shall not pr=judice the rights of third parties.

Recirictions on the applicable law As in Rome .I.the law_ apphcablte gz
nnr;-‘ccntractual obligations may be sul_)j.cct to‘prowsmn.s vlv}uch h;:;l:ncc;nnm
Herogated from by agreement'?'; the provisions of Community law w e st
be derogated from by agreement'*?; ovemdlpg mandatory provisions 1 : pdown

licy'?*; Community law'?* which in relation to pail'tlcu]l?(r matt?‘s ay' o
Egnﬂict—c;f-law rules relating to non-contractual obligations'=; and “internationa

i igati 2 ital 7 of
114 “The instruments dealing with the law applicable to contractual obligations.” See also Recita
Rome I which is in similar terms.

i IT Recital 11. o B » .
- igf;l:: 11 ari.l(Z)(c] probably excludes non-contractual obligations arising under bills of lading to

the extent that the obligations arise out of their negotiable cha}racter. Sge the dI'SCL;SST? 1rI1{ ;Z];éti;mgl (Lﬁ‘

{his exclusion under Rome I at para.16-007. Alti‘}ough there is no Irecna] ;?{Luva ?IJ 0

Rome [, the Regulations must be interpreted consistently—see Recital 7 of Rome 1.

17 Rome IT Recital 31 and art.14.

U8 Rome I1 art. 14(1)(a).

9 Rome II art.14.

13 Gee Rome [ art.3(1) discussed above, at para.16-013.

12 Rome 11 art.14(2).

122 Rome II art.14(3).

123 o T N -

124 gz?rl: J1[1 a;i_lff;. “Public policy” will be ve?lf restricttk':v?g 1;r‘ie:vp];ci:éidgf:nltz fﬂsﬁzozgpzﬂggog

exceptional circumstances. Recital 32 of R{)m.e states“ al ots S At
/ iti f an excessive nature” may be regarded as bung confrary !

:)IETE ?:;ic(;rol}ut];l;]}frfr:réii\sdent situations in a non-contractual context could include economic

duress.
25 Rome II Recital 35.
126 Rome 1T art.27.

[469]

] bl ddddiadadddaaaiatadadaadiadnaaaaninnatnnnnnoninn

16-040

16-041




