RELIANCE; CAUSATION

into on the basis that there has been no reliance on pre-contractual representa-

tions.>*® Such clauses will be considered in detail in Chapter 9.
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Peekay Intermark Lid v Australia and New Zealand Banking Group Ltd [2006] EWCA Civ 386,

[2006] 2 Lloyd’s Rep. 511 at [57] (Moore-Bick LJ), accepted in a series of recent cases at first
instance and the Court of Appeal: below, para.9-03, n.9.
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I. THE NATURE OF THE REMEDY
(1) Rescission at Common Law and in Equity

The claim for rescission in the modern law. The claim for rescission of the
contract for misrepresentation is generally now a claim for the remedy which was
developed by the courts of equity during the nineteenth century. The detail of the
history of the remedy need not concern us here® beyond noting some points
necessary for a proper understanding of some of the older cases which are still
relied on in the modern law of rescission.

Rescission at common law.  Although it appears that in the early nineteenth
century the common law remedy for misrepresentation was only damages,

! Spencer Bower (Misrepresentation), Chs 14, 15; Chitty, paras 7-111 to 7-142; Furmston, paras 4.46
to 4.60; Treitel, paras 9-083 to 9-122; Anson, pp.332-342; Cheshire, Fifoot and Furmston,
pp.359-368; Allen, pp.29-39; D. O’Sullivan, 8. Elliott and R. Zakrzewski, The Law of Rescission,
2nd edn (Oxford University Press, 2014), Ch.4 and Pts I[1-VI.

* D. Ibbetson, A Historical Introduction to the Law of Obligations (Oxford University Press, 1999),
pp.208-209, 234-236, 252; J. O’Sullivan, “Rescission as a Self-help Remedy: a Critical Analysis”
[2000] C.L.I. 509 at pp.516 et seq.; J.D. Heydon, M.J. Leeming and P.G. Turner, Meagher, Gummow
tsma' Lehanes Equity: Doctrines and Remedies, 5th edn (Sydney: Butterworths LexisNexis, 2014), Pt

3 Ch.7.
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rescission being thought of then as only an equitable remedy,? during the century
the common law courts accepted that a contract could be rescinded for
misrepresentation. The contract was voidable at common law, at the instance of
the representee; but the remedy of rescission was available only on proof of
fraud.* This common law remedy of rescission was never further developed,
Since the courts of equity developed a more general remedy of rescission which
did not depend on proof of fraud,® claims are in practice® now made simply for
“rescission” of the contract, by which is generally meant the equitable remedy
which will be discussed in this chapter. However, the tendency to assimilate the
common law and equitable rules hides some of the old distinctions between them
which may not have entirely lost their significance in practice.”

Rescission in equity: the early law. During most of the nineteenth century it
was said, even by judges sitting in the courts of equity before the fusion of the
jurisdictions of law and equity by the Judicature Acts, that rescission required
proof of fraud.® But such statements must be viewed with caution. Many
difficulties in reading the old cases, both those decided by the old common law
courts and those decided by the courts of equity, flow from the different uses of
terminology, and in particular “fraud” which at common law became settled in its
definition only by the decision of the House of Lords in Derry v Peek in 18899

* Artwood v Small (1838) 6 Cl. & Fin. 232 at 395, 444, 502, 7 E.R. 684 at 746, 764, 785, HL.

* Cornfoot v Fowke (1840) 6 M. & W. 358, 151 E.R, 450; White v Garden (1851) 10 C.B. 918, 138
E.R. 364; Stevenson v Newnham (1853) 13 C.B. 285, 138 ER. 1208; Clarke v Dickson (1858) EL B,
& El. 148, 120 E.R. 463; Kennedy v The Panama, New Zealand and Australion Royal Mail Co Ltd
(1867) L.R. 2 Q.B. 580 at 587; cf. Redgrave v Hurd (1881) 20 Ch.D. L, CA, at 13 (Jessel MR at
common law rescission extended only to a misrepresentation where the representor knew it tc bo
false, or was “reckless, and without care, whether it was true or false, and not with the belicf thar it
was true”, i.e. what Lord Herschell was later to define in Dery v Peek (1889) 14 App. Cas. 527, HL,
below, para.5-14, as fraud for the purpose of a claim at common law for damages in the tort of
deceit). The common law remedy of damages for misrepresentation in the tort of deceit also requires
proof of fraud: see Ch.5.

* Below, para.4—04.

% e.g, Dunbar Bank Plc v Nadeem [1998] 3 All E.R. 876, CA, at 824, 7zre were also other
limitations on the common law remedy which made the development of the equitable remedy of
rescission more attractive, such as the more limited machinery of the common law to achieve
restitution: Erlanger v New Sombrero Phosphate Co (1878) 3 App. Cas. 1218, HL, at 1278-1279,
below, paras 4-353 to 4-54, and the greater ability under the rules of equity to recognise and enforce
the representee’s property rights in rescinding a contract under which preperty had passed at common
law: below, para.4—10. There was authority that at common law it was not possible to obtain
rescission of a deed under which a lease had been granted; the proper remedy was in equity: Ferer v
Hill (1854) 15 C.B. 207 at 223-226, 139 E.R. 400 at 407-408. There is now no obstacle to rescission
of a deed which created an interest in real property: Hart v Swaine (1877) 7 Ch.D. 42 (copyhold
wrongly sold as freehold).

7 e.g. the remedial consequences of rescission effected by act of party difter between the common law
and equity: below, para.4—11. There is also still some confusion in the case law about the mechanics
for rescission: below, para.d—18; J. O'Sullivan, “Rescission as a Self-help Remedy: a Critical
Analysis” [2000] C.L.J. 509. See also S. Worthington, *“The Proprietary Consequences of Rescission”
[2002] R.L.R. 28 at pp.29-32.

¥ Attwood v Small, above, n.3; Smith v Kay (1859) 7 H,L.C. 750, 11 E.R. 299, HL. But sometimes it
was clear that fraud (in the sense required at common law for deceit) was not required: Duranty’s
Case (1858) 26 Beav. 268 at 273-4, 33 E.R. 901 at 903 (Romilly MR).

Y Below, para.5-14.
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But in the cases on rescission in the courts of equity in the nh‘leteenth century, it
is clear that the judges often used the wor(_i “frand” in a very dlffefe'nt sense from
that used even then in the common law: it would b_e “frandulent” in th_e eyes qf
equity to allow a representor, even one who was ignorant of the falsity of his
words at the time he made the statement and at the time they were acted on by the
representee, NOW to retain the benefit qf the contract once the truth has been
discovered.'? This is not requiring any dishonest §tate of mind on the_pgrt Qf the
representor at the time of the statement or at the time of the contract: it is simply
saying that a representor who has caused the representee to contract by a false
statement cannot be allowed to retain the contract. As a rationale of the remedy ?f
rescission, attributing responsibility to the party who caused thfe other party’s
misunderstanding and therefore giving the mista_kep pall'ty ‘rhej choice to accept or
decline the contract, it can be defended.!! But it is mlsleadmg to use thc:: word
“fraudulent” to describe the statement, since in this and _other remedies for
misrepresentation the time at which the defendant’g state of mind should be tested
for the purros= of establishing a cause of action is the moment when the
statement vies acted on (or, sometimes, the earlier moment when the statement
was made), not the later time of the claim.

Rsgission in equity: the modern law. By 1881 the courts 'ha.d abandoned the
‘anguage of “fraud” in discussing the equitable remed.y of rescission. In Reatgrave
v Hurd? Jessel MR said that earlier judges had sometimes explained the rationale
of the remedy as resting on “moral fraud” in seeking to take advantage of a
contract now known to have been entered into on the basis of a false statement,
but he made clear that in the courts of equity it was not necessary to prove that
the party who obtained the contract knew at the time when the representation was
made that it was false. This contrasted with the position at common law, whffre
fraud was necessary'®; but since the Judicature Acts the mles of equity
prevailed'* and therefore all courts would apply the equitablle rules and .g?'ant the
equitable remedy of rescission for misrepresentation, without requiring .the
misrepresentation to have been made fraudulently. Moreover, when the deﬁllutlon
of fraud was considered and settled by the House of Lords in Derry v Peek it was
made clear beyond doubt by Lord Herschell that rescission did not depend on
proof of fraud but was also available, in principle, for wholly innocent
misrepresentations!®:

Y New Brunswick and Canada Ratiway Co v Conybeare (1862) 9 HL.C. 711 at 724-726, 11 E.R.
907 at 913; Reese River Silver Mining Co v Smith (1869) LR. 4 H.L. 64 at 79; Hart v Swaine (1877)
7 Ch.D. 42 at 46-47,

"' Below, para.4—24; Cartwright (Unequal Bargaining), pp.103-104.

12 (1881) 20 Ch.D. 1, CA, at 12-13.

13 Above, n.4.

4 Supreme Court of Judicature Act 1873 s.25(11); see now Senior ‘Com'Fs Act 198% s.49(1).

15 (1889) 14 App. Cas. 337 at 359. There had been some suggestions in the earhe‘:r cases that the
courts might be looking, it not for dishonesty, still for some fault on the part of the 1'§presen_mr
(beyond simply having made the misrepresentation) before rescission could be granied in equity:
Pulsford v Richards (1853) 17 Beav. 87 at 94, 51 E.R. 965 at 968. It has bECl"l clear beym.ld dourlbt
since Derry v Peek that rescission is available for even wholly i_nnoce_nt mlsrep}'esc-ntan.ons, ie.
negligence is not necessary; and that for fraud the common law requires dishonesty, i.e. negligence is
not sufficient: below, para.5—14.
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“Where rescission [on the ground of misrepresentation of a material fact] is claimed it is only
necessary lo prove that there was a misrepresentation; then, however honestly it may haye
been made, however free from blame the person who made it, the contract, having beep
obtained by misrepresentation, cannot stand.”

(2) The Effect of Rescission

Contract voidable for misrepresentation.' Where the requirements of the
remedy of rescission are satisfied, the contract is not void ab initio; it is voidable
at the instance of the representee.!” The contract was therefore, from its creation
and until the moment of its rescission, effective to create the rights and
obligations which its terms provided. But at the moment of rescission the contract
is made a nullity from the beginning: it is retrospectively avoided, and any
performance already made under the terms of the contract is reversed, so that the
parties are placed in the position in which they would have been had there been
no contract. These effects require, however, some elaboration.

Rescission is a retrospective remedy. At the moment of rescission of the
contract, the contract becomes avoided ab initio: it is to be as if there had been no
contract. This retrospective aspect of the remedy is natural in the context of the
English law of contract: the circumstances in which a contract is void or voidable
are generally only where there was a defect in its formation.'® In the case of
misrepresentation there was a sufficient agreement between the contracting
parties to form a contract (and so the contract was not void ab initio'?), but on the
representee’s side it was based on a false assumption which was created or
perpetuated by the representor’s statement,2° The remedy therefore operates bazk

'8 “Rescission” is the proper description for the remedy of avoidance in both common juw and
equity; it is therefore used also in such other cases as contracts voidable for duress fcainion law) or
undue influence (equity). It is not appropriate to use “rescission” to describe the remedy granted to
declare a void (not voidable) contract of no effect at common law since in a void. conteact there are no
obligations (and therefore no contract) to rescind: Bell v Lever Bros Led [19327 A.C0 161, HL, at 190.
17 This was the rule at common law: White v Garden (1851) 10 C.B. 918,.15% Z.R. 364: Stevenson v
Newnham (1853) 13 C.B, 285 at 302, 138 E.R, 1208 at 1215; Clarke v Dicison (1858) El Bl & El,
148 at 154, 120 E.R. 463 at 466; and is the position which is clearly established in the modermn law,
which takes over the equitable rules of rescission: Bristol and West Building Society v Mothew [1998]
Ch. 1, CA, at 22 (Millett L)); Lonrho Plc v Fayed (No.2) [1992]1 W.L.R. 1 at 11 (Millett I). There are
occasional references in the older cases which appear 1o point to the contract being void for
misrepresentation, e.g. Pawson v Watson (1778) 2 Cowp. 785 at 788, 98 E.R. 1361 at 1362 (Lord
Mansfield: a material misrepresentation which induced an insurer to issue an insurance policy “makes
the policy void™); Carter v Boehm (1766) 3 Burr. 1905 at 1909, 97 BE.R. 1162 at 1164 (Lord
Manstield: non-disclosure: “the policy is void™),

'® In particular mistake (void); duress (veidable); undue influence (voidable): Chitty, paras 1-108 to
1-110. For similar reasons, based on the absence of full, free and informed consent at the moment of
formation, legal systems generally take the view that a defect in formation such as misrepresentation
will give rise to a remedy which has the effect of nullifying the contract ab initio. However, unlike
English law, some systems will give an ab initio remedy also for non-performance: G.H. Treitel,
Remedies for Breach of Contract (Oxford: Clarendon Press, 1988), para.282.

' On the assumption, which is made throughout this chapter, that the representee’s mistake which
was induced by the representor’s statement was not sufficient to render the contract void at common
law for mistake, independently of the misrepresentation: above, para,1-03.
20 Above, para.1—03.
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to the time at which the defect arose: the moment of formation. This retrospectlve

4 dv of rescission for misrepresentation is to be contrasted w1tlh thle
rm-leclyrsome:timﬁ:s also referred to as “rescission” of the contract, but in this
rern;’; yenerally called “termination” of the contract—which is availablle for some
Eo:aclias of contract, and involves the future, unaccrufad 'obligam.ms being
réleased without there being any disturbance of those 2olbhgatwns which, at the
moment the remedy takes effect, have already accrued.

Only the representee can claim 'rescission. Since thF F)aSIS ot; ttﬁe
representee’s claim is that he was misled by the representor’s 5Itlatem§1;1, 1e
remedy can be invoked only by the representee. A party car:not ]Je ad owe d(_J rely
on his own conduct in having brought about the other party’s misunderstanding in
order himself to escape the contract.??

Rescission must be possible.  Since resc%ssi?n is retrospective, and requires Fhe
parties to reverse performance—make restitution—so as to return to the posﬂ}qn
in which they were when they entered into the contract, there can }_Je probl.ems in
obtaining ‘he remedy if such reversal of performance is not possible. This may
hanien because it is in law or as a matter of fact not possible for onelof the parties
+a veiuin what he received under the contract, such as where the subject-matter of
':‘zé contract has been passed on to a third party, or hasl been used up. Sucl}
gituations, which sometimes amount to “bars” to obtaining the remedy o
rescission, are considered in detail below.?

Restitution following rescission of an executed or partly executed contract.‘
The mere fact that the contract has been partly or even fully performed by one or
both parties is not a bar to rescission.** But in the case of a contract under which
performance has been rendered, the effect of the reversal of that performance
sometimes needs to be considered carefully. There is both a legal and a fa,c_tual
dimension to the avoidance of the contract. As a matter of law, the obligations
which were created by and pursuant to the (voidable) contract must jbe annulled.
As a matter of fact, the parties’ physical performance of those obligations must be
reversed: and in consequence restitution must be made by each party of the

21 Below, para.8—41. Similarly the “right to unwind” under the C.onsumer Protection gog} Ljr;tazr
Trading Regulations 2008 SI 2008/1277 regs 27F and 2_7G, as inserted by SI 2014/ 73,_4',? o\\:
para.7-79, and the “right to reject” under the Consumer Rights Act 2015 5.20, below, para. 47, alvt,
not rescission ab initio, but involve the consumer treating the contract as ended so.that the parties are
both released from their obligations, although the consequential refund and collection of the goods by
er may give a similar effect to rescission.
gllleﬁtzieie Rive);- %ihfer Mining Co v Smith, above, n.10 at 74 (Lord Hatherley‘LC: party cannot rely on
his own fraud to avoid contract). The representee, if innocent, may also be him.selfunde.r a mistake as
to the facts he states; in such cases he may allege that the contract is. void for 1F11§talfe: above,
para.1-03, But even then he will not be able to do so if he held the mistaken belief without any
reasonable ground: McRae v Commonwealth Disposals Commission (1951) 84 C.L.R. 377, Hcgggt
408; Associated Japanese Bank (Tnternational) Lid v Cre'ditrdu Nord SA [1989] 1| W.L.R. 255 at :
The Great Peace [2002] EWCA Civ 1407, [2003] Q.B. 679 at [76]-{80]; below, paras 15-22 to
15-23. .
* Paras 4-52 (impossibility of restitution) and 4-59 (intervening third-party rights). .
* Although there was some judicial authority before 1967 that performance of the contract might bar
rescission, the Misrepresentation Act 1967 s.1(b), provides that it does not.
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benefits of performance received from the other. In a contract of sale, for
example, it will often happen that the representee has passed goods to the other
party under the terms of the contract which is to be rescinded: rescission wil]
normally require the goods to be returned (and the price, if already paid, to be
repaid). Questions have arisen in the cases, however, about the nature of the
representee’s rights to the property during the period that the contract is voidable
(but has not yet been rescinded); and therefore the effect of the remedy on his
property rights at the moment of rescission. These issues are considered in the
following paragraphs
There can also be a question of how to value the restitution to be made by one
party following rescission of the contract. Where restitution is to be made of
property received under the contract, the simple restoration of the property may
not in itself make full and satisfactory restitution where the property has been
used (to the benefit of the party making restitution) or has decreased in value
since the time of the contract (to the detriment of the party to whom restitution is
to be made). This issue may be solved by the court in its equitable jurisdiction
making an order for the payment of money to accompany the rescission of the
contract, but it is linked to the question of whether such use or devaluation of the
property goes so far as to constitute a “bar” to rescission by rendering restitution
“impossible”, and is considered in that context.26 Such issues do not normally
arise in relation to the restitution of money paid under the contract, although it
has been held that where, because of currency exchanges, the money received by
a fraudulent representor is greater than the sum paid by the representee,
restitution should be made of the sum received by the fraudulent representor in
order to prevent him from being unjustly enriched at the representee’s expense.?’

The “equity to rescind”; property rights before rescission. The fact tliut a
contract was induced by misrepresentation does not prevent the transfer <€ legal
property rights in goods delivered or land transferred pursuant to the {voidable)
contract: on rescission of the contract the representee therefore. obtains a
revesting of the property.?® The position as regards the equitable pioperty rights
in the goods delivered or land transferred has however been = sutject of some
controversy. A representee who has a right to the remedy of 1=scission under the
rules set out later in this chapter is said to have an equity to rescind. Some
authorities®® hold that the representee retains an equitable interest in the property,

% Below, paras 4-10 to 4-11.
5 Below, para.4—56.
¥ Banwaitt v Dewji [2014] EWCA Civ 67, [2014] All ER. (D) 26 (May) at [86] (representee paid

sum in sterling, but it was converted to dollars before being received by the (fraudulent) representor;
movement in currency after the date of the contract and before rescission meant that repayment of the
sterling sum would still leave the representor with a significant financial benefit).

% Stevenson v Newnham (1853) 13 C.B. 285 at 302-303, 138 E.R. 1208 at 1215-1216. For the means
by which the revesting of property is effected, see below, para.4—11. The revesting of legal title in the
case of rescission of a contract of sale induced by fraudulent misrepresentation is well established; but
for the view that this is a misinterpretation of the old authorities, and incorrect in principle, see W,
Swadling, “Rescission, Property, and the Common Law” (2005) 121 L.Q.R. 123,

? e.g. Stump v Gaby (1852) 2 De G. M. & G. 623 at 630, 42 E.R. 1015 at 1018; Gresley v Mousley
(1859) 4 De G. & 1. 78 at 93, 45 E.R. 31 at 37; Melbourne Ranking Corp Lid v Brougham (1882) 7
App. Cas. 307, PC, at 311; L. Tucker, N. Le Poidevin and I. Brightwell, Lewin on Trusts, 19th edn
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i : le property passes under the contract
530 deny this and hold that the who ep _ _ :
buct:] ?;zirthe eqtgw to rescind does not constitute a retained right of property for
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esentee. _ . ‘
thelﬁgl:iy be possible to reconcile the cases by accepting that the equity tfo 1reslc]lnc(_l1
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ich would arise if the representee trans title | ,
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to rescission, but that afier rescission legal or equita : ‘ ; -l
rqu;;ctli:e parties. The model is supported by precedent, consistent with 1egal doctunfe, and s:l:ltcelgr 2
cc;mmercial and public goals™ at 67). For a different view, that the transferee of put))p(?rt};e il
voidable contract holds the recoverable property under a resulting trust, see R. Chambers, Res
Trusts, Ch.7. . .
nugjcldnson v Burrell (1866) L.R. 1 Eq. 337; Gross v Lewis Hillman Ltd [1970] Ch. 445, CA, at
460-461; Melbourne Banking Corp Ltd v Brougham, above, n.29,
3 Stump v Gaby, above, 1.29; Gresley v Mousley, above, n.29.
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effect from the time the equity arises—that is, from the time of the contract ang
therefore before rescission is effected—as an interest capable of binding
successors to the registered title 3

However, it is clear that the transferee of property under a voidable contract
does not hold the property as trustee during the period before the contract ig
rescinded, nor does he have fiduciary duties to the transferor in respect of his use
of the property.>> And, except in registered land, the equity to rescind is not
treated as equivalent to an equitable interest when the issue is whether a later

purchaser takes priority over the earlier rights.® But an equity to rescind will
bind the transferee’s trustee in bankruptcy.”

34 Land Registration Act 2002 s.11 6(b), which is declared

“a mere equity”, including the equity to rescind. A registered disponee who gives valuable
consideration will take free of the equity unless it is protected by entry of a notice in the register, or ag
an overriding interest: Land Registration Act 2002 8.29; see E.H. Burn and J. Cartwright, Cheshire
and Burn'’s Modern Law of Real Property, 18th edn (Oxford University Press, 2011), pp.903-906,

Before the 2002 Act it had already been held that an equity had the quality of a “right” capable of

constituting an overriding interest and therefore binding a purchaser under the Land Registration Act

1925 5.70(1)(g) (rights of person in actual occupation of the land or in receipt of rents and profits: see
now the Land Registration Act 2002 Sch.3 para.2; Cheshire and Burn'’s Modern Law aof Real Property,
pp.1105-1106); Blacklocks v JB Developments (Godalming) Lid, above, n.31 (equity to rectify, rather
than to rescind; but at 195-196 Mervyn Dayies J used rescission cases interchangeably with cases
involving rectification); Nurdin & Peacock Ple v Ramsden & Co Lid [1999] 1 E.G.LR. 119 at
124-126; [1999] Conv. 421 (S. Pascoe). The point was left open by the CA in Collings v Lee [2001]
2 AL E.R. 332 at 338, Statements by Lord Upjohn and Lord Wilberforce i
Ltd v Ainsworth [1965] A.C. 1175, L, at 123 8, 1254 appeared to deny that an equity to rescind conla
bind a purchaser of the land. The earlier statement (obiter) of Upjohn I in Smith v Jones [1584] 1
W.L.R. 1089 at 1091 that the equity to rectify did not bind a purchaser of unregistered lend ¢an be

read as saying not that the equity does not have proprietary characteristics, but that the rvies of notice
operative in unregistered land would not apply to hol

d a purchaser bound by such an eau'ty.
*3 Lonrho Plc v Fayed (No.2) [1992] | W.L.R. 1 at 11 {transferee of shares under cutniiract voidable
for fraud has no duty to transferor in &

espect of use of the shareholding for mou 1ung rakeover bid for
the remaining shares); Daly v Sydney Stock Exchange Lid, above, n.29 at 5%9; nid in relation to the
payment of money under a voidable contract see Shalson v Russo [2003] EWHC 1637, [2005] Ch.
281 at [108] (Rimer I, distinguishing at [109]-[1 11] and [118] contrary dicta of Lord
Browne-Wilkinson in Wesideutsche Landesbank Girozentrale v Islington LBC [1996] A.C. 669 at
715-716, and of Bingham I in Neste Oy v Lioyds Bank Pic [1983] 2 Llayd’s Rep. 658 at 665-666).
Cf. Collings v Lee, above, n.34 at 337 (equitable interest retained where transferors did not intend to
transfer property, but transferee acquired transfer of legal estate without their knowled
and in breach of his fiduciary duty to them).
%% Phillips v Phillips (1862) 4 De G. F. & J. 208 at 21 8,45 E.R. 1164 at 1167. The rule is that, where
equities are equal, the earlier in time prevails; but the purchaser of an equitable interest takes priority
over an earlier equity to rescind. In Latec Investments Lid v Hotel Terrigal Pty Ltd, above, n.29 at 286,
Taylor I suggested that, rather than the equity to rescind being of a lesser right than an equitable
interest, the result might follow because a representee requires “the assistance of a court of equity to
remove an impediment to his title as a preliminary to asserting his interest”. However, the exercise of
the right to rescind for misrepresentation is not dependent upon a court order: below, para.4-18. In
registered land an equity now has the same priority as an equitable interest: Land Registration Act
2002 s.116(b); above, n.34.
37 Re Eastgate [1905] 1 K.B. 465. Where however, money is transferred under a voidable contract, no
proprietary rights are retained and therefore the representee has no priority in the representee’s
bankruptey: Re Goldeorp Exchange Lid [1995] 1 A.C. 74, PC, at 102-103; below, para.4—12.

“for the avoidance of doubt” and applies to

n National Provincial Bans:

ge and consent
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‘it 38
issi t that rescission takes effect
rights after rescission. At the momen : .
fhrogli{gatiogns created by the contract are avoided. The repr;sentee 11:]](21(16(31;3:23
: itz ichts that can be revested w
ins those legal and equitable property rights € L :
Eiﬁ? formality,3® but if the nature of the property 1s swilchdzlgat a lllevestllll;g[ ;lt; ;2::1
i tre: i ity, such as where land*” or shares
requires a particular formality, suc :
legalff 11111;::(1 ;lursuant to a voidable contract, the representor holds the legal title 1;m
transtrictjva trust for the representee.*! The duties of the representor undelr s:cthz
COI:: are not the full fiduciary duties of an express trustee; ttr::y extend only to
fru erty obtained by the contract and liable to be returned.® - deend
pm']fnhe roprietary (and other remedial) consequences of rescission may dep r,l
h wevef on whether the misrepresentation was fraudulentfor not.t.At ;?mirél:al
1 , esting the
i - fraud had the effect of revesting g
the avoidance of a contract for _ ; ves .
i?t\lx‘:“' and this will be given similar effect in eqm?ﬁr.“4 After r63015510t1}11,e\rz\;1;:;1; (l:lz:;
? ] ithout a court order,** the representee
e i i ssion of the goods in the tort of
ient title to sue a third party in possession
Suff::;zion Hewever, if the misrepresentation was not frauduler;c, eu;ld ) x:flct)rlllc(i
b ; ni i y r the contre
: law as sufficient to rende
t have beck recognised at common : . atrac
3gidﬂble the “effect of rescission by act of party will not revest legal title to

i i ission is effected, see below, para.4—18.
3* =or the mechanism by which rescission is e ; . ) - e
33 :f; (.':deniver.S'al Finance Co Ltd v Caldwell [1965] 1 Q.B. 525, CA; Nen rchln]s gfll?zt;{:btloe};he v
7 5 [1965]1 1 Q.B. 560, CA (rescission of a contract of sale of a car rf:vc?ste eafi“lh et
mzliat,;;ough the representee had not yet taken possession of _1t). For the view tlﬁa} ];i:g tr(c:rrlr; alyand
i ission by.which the unjust enrichment of the representor 18 p.revePted, thoug dor.n SRt
resmtical ;easons treated in books on the law of contract, is a straightforward r.erlne y i ot th;
]:erzclfif?n'.!taker v Campbell [1984] Q.B. 318 at 327 (Robert Goff LJ). l-llowevsr, Eﬂ;sezugfeize W
i igsion itself i 1 iewed as a contractual remedy
iew is that rescission itself is properly viewe S a contr ‘ . o
bms;rélz}vuie representee, although the consequences of rescission (_Fhe rew?shng .ot eropert;c/l,Bitlni:n)edin
Cus?titutionary' above, para.4-09; below, para.4-52. The current editors of Goff & Jones
e 5 > . H
: ¥: 0-16.
controversy: Goff & Jones, paras 40- 15,_4 . » ,
igszlvffiﬁnalilies relastling to the transfer of interests in land, see Cheshire and Bfu n .:1 Moder:nicéw: tc’)é’
ReaIOProper‘Iy above, n.34, Ch.25. An assured or secure lenancy 0‘1; a ((11“’;”1“5' ouiesei1 g
i ithout & cor rder. if the landlord was induced by misrepr ]
t to an end without a court order, even if t ; 2
:;ZEtg lzt- the statutory regime for the protection of tenants ex(él]uclje\; tﬁeR colr;lég?iulf\if:j;e?;;igund
ission: Isli cac iv 340, [2006] 1 W.LR. 1303; :

- Islington LBC v Uckac [2006] EWCA Civ 340, b o
]f:ziclzs;senssim ﬂﬁ'al the landlord was induced to grant the tenancy by a false ?m‘teljentti rna.d;?I Eﬁ;\;: i Cyt
or rzckle.ssly i.e. fraudulently, by the tenant or a person acting at the fenant’s instiga O-nlubug mma
1985 Sch.2 l;t I, Ground 5 (amended by the Housing Act 1996 s.142) Secufe te;ailcly(jsps Dl e H,

; Ri b i 2005] H.L.R. 44; Housing Act | 2 Ptll,

‘ton LBC v Richards [2005] EWCA Civ 639, [ st Gt
gre;u(r)lr:! 17 (introduced by the Housing Act 1996 s.102) (assured tenancy: private ;ﬁcu;;l.té: g;ascoz:ci:al
this ground is rarely used by private landlords, but may be more useﬁlll fm‘ a ]Pu ic o tenaney
landlord: [2005] 25 E.G. 191 (S. Murdoch). For a case where the rescission of a clcn‘lVL el o
depn'ved. the tenant of statutory protection see, however, Killick v Rob.erts [199[14]5; m:ry. /[.g-go(_-ia.{jori
4 [4I General Insurance Co Lid v Ocean Marine Mutual Protection and nReéml v HCA e
[1998] L.R.L.R. 24 at 28 (Aus. N.S.W. Com. Div); Alati v Kruger (1955) 94.C.L. : io V;‘ith thé
2 Lonrho v Fayed (No.2) [1992] 1 W.LR. 1 at 11 (Millett J, drawing an aug gz il 8
constructive trusteeship of a vendor of property canh‘ac;eci]tnlg: soli){; [Ez]:(.;}; ;]Sgd;ﬁyEtIric : l_; i 754

jou v + Land Holdings Plc R.
Litd, above, n.29 at 389-390. In El Ajou v Dollar le | T -
Millett J took the view that a representor holds property after rescission 1},01 on “some new mo
remedial constructive trust, but an old-fashioned institutional resulting trust”.
4 Car and Universal Finance Co Ltd v Caldwell, above, n.39.
* Bl djou v Dollar Land Holdings Ple, above, n.42 at 734.
5 Below, para4-18.
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property which has passed under the contract, but only equitable title,
equitable title, without possession of the goods, does not suffice to
claim for conversion.*?

The revesting of property rights may be treated as operating retrospectively tq
the time of the contract for limited burposes, such as to the extent necessary fq
provide the representee with a continuing proprietary base to sustain a claim g
trace the property.4 However, it does not operate to render unlawful the

representor’s dealings with the property during the period between the confract
and its rescission.*®

6 And g
Support g

Property rights in relation to money paid under a v
been said that the principles discussed above do not ap
money is transferred under a contract which is voidable

oidable contract. It hag

, legal or equitable,
property rights revest on rescission; the transferee
must repay an equivalent sum, and the transferor’s rights are merely personal;
even after rescission, the representee therefore cannot claim priority in the
representor’s bankruptcy, 50 However, although upon rescission restitution jy
specie is not possible in the case of the payment of money, and therefore must be
effected by repayment of an equivalent sum, this does not mean that rescission
cannot have the effect of revesting in the representee the property in money paid

under the voidable contract, entitling him at least to trace 1t into assets into which
it was subsequently applied. !

* dlati v Kruger, above, n.41 at 224,

¥ MCC Proceeds Inc v Lehman Bros International (Europe) [1998]
Jenkins [2004] EWHC 315 (QB), [2004] All ER, (D) 160 (Feb); Clerk & Lindsell, paia 17-68; 8.
Green and J. Randall, The Tort of Conversion (Oxford: Hart Publishing, 2009),. pp 13-106; M.
Bridge, Personal Property Law, 4th edn (Oxford University Press, 2015), p.102.

* Lonrho v Fayed (No.2), above, n.42 at 1] (Millett J); £1 djou v Dollar Land Boldings Ple, above,
n42 at 734 (Millett 1), Bristol and West Building Society v Mothew [19981°Ch. 1, CA, at 22-23
(Millett LJ); Shaison v Russo, above, n.35 at [122); National Crime Agen_y vkubb [2014] EWHC
4384 (Ch); [2015] Ch. 520 at [44]-[45)], [51] (Sir Terence Etherton C;: bainbridge v Bainbridge
[2016] EWHC 89§ (Ch) (rescission of transfer of land on basis of unilateral mistake). It has also been
held that a tenancy can be rescinded even after its expiry, so that there ig retrospectively no contract to
found a protected tenancy to continue after the expiry of the contractual term: Killick v Roberts,
above, 1.40.

** Bristol and West Building Society v Mothew, above, n.48 at 2223,

3 Re Goldcorp Exchange Lid [1995] 1 A.C. 74, PC, at 102—
of the transfer of goods under a contract voidab]

4 All E.R. 675; Hounslg.v LBCy

103. For the view that, even in the case
e for fraudulent misrepresentation, rescission should
not have the effect of revesting title, but should leaye the defrauded vendor to join the queue of

unsecured creditors, see W, Swadling, “Rescission, Property, and the Common Law” (2005) 121

L.Q.R. 123 at p.153; cf, National Crime Agency v Robb, above, n.48 at [49] (Sir Terence Etherton C:
“William Swadling is the leading academic proponent of the vi

rescission ... That, however, is not the present state of the juris

v Exchange Lid,
, and applying Bangue Belge pour ['Etran ger v Hambrouck [1 921] 1 K.B. 321); National

Crime Agency v Robb, above, n.48 at [44]-[45]. This does not give the representee priority over third
parties, such as chargees, who have dealt with the representor in good faith and for value before

rescission is effected. But it might allow him to assert property rights as against other creditors:
Shalson v Russo at [126].

RESCISSION OF THE CONTRACT FOR MISREPRESENTATION

oo t. The
; ion of part of the contrac . (
ission of the whole contract; resciss I e eon it
Resci?ﬁﬂe is that if rescission operates, the contract is bt:t astldehl]'lcl; hlt‘SV :IS‘I’ECIIFi fggtly
ILET: ; : limited part of the contract w
: simply set aside as regards a imited p ] 6 finle has
jsﬁn Oigéﬂglf; 3‘Ehe misrepresentation relied upon to claim the remedy. This
at1ec .
i Ons. ) ot
k. fm':]etﬂil representee must rescind the whole contract or none o£ illt.thz ;laiﬁlng
Fll’tS ,rescind only the part affected by the nns;reprelslentatlp‘rlahw Srers o
B tages of the remainder of the contract.*> Similarly, if the rep g
e ;?V?: rngake restitution of part of the benefits obtained undert t]ile Cogmdeé -
sble ining part: if a contract cannot be res j
ind as regards the remaining p = s ; h
Cmmc',tt i;crt';t be 1'egscinded at all.®® In deciding whether it is pos;lsgledigr ; az
foto 1 e its adopt a flexible approac ¢
ies to make restitution, the courts : ‘ wsion ot
PartletsimeS appear to grant remedies which give less ;:l’.ilan full re_sc:}s;zwr;Jl i
50;1?13& of the obligations undertaken in the con};razlct(..‘ fI(é\'NeveElemeI;e e
P i ind is established (including, »
ins that, once a right to rescind is : | B stitntion ihe
;e];;:z[:o imnediment to rescission on the basis of impossibility of restitution)
e £ e ;
axbe rescinded only in its entirety. o | _ ;
Cmstr ar;:‘.nt;‘ v, the representor cannot resist rescission of the wholehof the c;gt\rj:s
'fﬂfce reséntor has a valid claim for rescissio_n. For exaqlple,.g here a ‘:\; o s
; d d~:dpto enter into a charge over her interest in the matrimoni ™ g’ﬂi? ol insrn
:A L;;1;5132111(1’5 debts by a misrepresentation that her llabl}lty WO‘; E TnIMite d
E;ciﬁed figure (whereas in fact the terms of the charge Hﬂpsgs?rh?n \deelw T
i;'pbility) the entire charge was set aside at_hcr requc?st. [his i
1a vailec’l in Australia where the High Court, in a case 1n'volvmg d';ll Sri"gllowing
p;:ere d into a guarantee of his company’s past and future 1ndeljitebt esallowed i
. misrepresentation that the guarantee related only to future de f’debts S
3. ctor to rescind the guarantee only in so far as it related: to past ¢ i blt edness
1rifi that to hold the guarantor to the extent of the company’s futm;: 111 endertake
A s to do no more than to hold him to what he was prepare lo-u that the
E;?lependently of any misrepresentation.”” These cases are 111;}15113‘ ,zilt:er Filg
misrepresentation relates not to a fact which bears on the subject-m

: i inery Co q
2 Urquhart v Macpherson (1878) 3 App. Cas. 831, PC, at 837-838; United Shoe Machiner) o
Brunet [1909] A.C. 330, PC, at 340. ‘ Sl AG)

gﬂ;ﬁig‘i;]d?;?ckeg and Silver Plating Co Ltd v Unwin (1877) 2 Q.B.D. 214 at 223; Hunt v (

5 East 449, 102 E.R. 1142.

g e isgion ft due influence: claimant was

: A (rescission for un

= Thomas [1994] 1 W.L.R. 129, C : _ ndue  clamant was
e ii%edcl}clsel?;irvprc;portionate share of fall in value of pI‘OpeI“ty.Wlth W?[]Ch his contractual paym
e e g, 1T WLR, 436, Ch. ollowed i De Molestina v Porton (2002]
2 Camfield [1995] 1 W.L.R. 430, CA, ; o e o
:JOT?’ESJ?{T; ;’;i Zt 2(;8]011 the basis that Vadasz v Pioneer Concrete (SA4) P;IJ Lzoa':‘;);le(i?wf]l‘l; 34] !
be gccepted -'mto English law since it is inconsistent \.Nith Barciay.s Ba;kzli‘)gﬁf kil i ey
180, HL. In Scales Trading Lid v Far Eastern Shipping Co Pc_rbl.zc Lid | bl Liogh e Poo B
at 3:4 lhe' Privy Council, on an appeal from New Zealand, declined to df:j:] e e
Camfield and Vadasz v Pioneer Concrete (S4) Pty Lid. Where, however, 3 800{1]: R Shr Gt i
may be ossible to avoid only one part: Barclays Bank Plc v Capla:r [1998] 5 .en.tb.rceablel
exlzndinz guarantee avoided tor undue influence, although main guarintede si ;,'Dn g ST
*" Vadasz v Pioneer Concrete (SA) Pty Ltd (1995) 184 C.L.R. lUZLI; zksc::h fon in TS5 Bank Plc »
Camfield, above, n.56, was expressly rejected at 115-116. Sef: also .B I o ,(2001) e
[1996] R,L R. 71; A. Robertson, “Partial Rescission, Causation and Bene
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contract, but to the content of the obligations about to be undertaken in the
contract itself. If the representee sought to rely on the misrepresentation to obtain
not rescission of the contract but rectification of a written contract to reflect the
terms as misrepresented®® or (in the case of a contract not reduced to writing) to
assert that the contract stood but on the basis of terms as misrepresented,® he
may be entitled to do so. But where the representee seeks to rely on the
misrepresentation to obtain rescission of the entire contract, it is submitted that
the approach taken in the English courts is correct. It flows from the fact that the
remedy of rescission of the contract for misrepresentation is not within the
discretion of the court, but is available as of right to a representee who satisfies
the requirements of the remedy set out later in this chapter.®’ As long as there i
no impediment to rescission, such as the representee not being able and willing to
make restitution of benefits obtained under the contract,5' the representor has ng
choice but to submit to rescission of the entire contract.

Severable contracts. The rules stated in the preceding paragraph apply to
entire contracts, If what appears to be a single contract should properly be
construed as severable into separate contracts, rescission will be available of the
whole of each separate contract which is affected by the relevant misrepresenta-
tion.® For example, a single insurance policy may be written so as to separate the
risks into separate contracts, with the result that a misrepresentation with respect
to one risk will vitiate only the contract relating to that risk.%* And a composite
insurance policy—a single insurance policy which insures two or more persons
with separate interests (such as the landlord and tenant of property)}—will

3% A fraudulent misrepresentation, or other unconscionable conduct in obtaining the contract in itg
written form, must be shown: May v Plat [1900] 1 Ch, 616 at 623; Commission Sor the New Towiiz
Cooper (Great Britain) Lid [1995] Ch. 259, CA; below, paras.13-47 to 13-48 (rectification tor
unilateral mistake).

** An innocent misrepresentation as to the terms suffices: Curtis v Chemical Cleaning ang Dyveing Co
[19517 I K.B. 805, CA (exemption clause incorporated only in its meaning as represented; for the
interpretation, however, that the clause was on the facts not incorporated, see AXA Sun Life Services
Ple v Harry Bennett & Associates Lid [2017] EWCA Civ 133 at [105] (Rix LT

8 TSB Bank Plc v Camnfield, above, 1,56 at 438-439 (Roch L1); Car and Uriversal Finance Co Lid
v Caldwell [1965] 1 Q.B. 525, CA, below, para.4-20, For a different view, sec J. Poole and A. Keyser,
“Justifying Partial Rescission in Bnglish Law” (2005) 121 L.Q.R. 273, who advocate a discretionary
remedy of partial rescission, limited to the case where there is a non-fraudulent misrepresentation
about the content of the obligations of the contract, This is designed to fulfil the contractual
expectations of the parties, but depends on acceplance that rescission for non-fraudulent
misrepresentation is a discretionary remedy; cf, below, para.4—18,

°' Below, para.4-52; Dunbar Rank Ple v Nadeem [1998] 3 All ER. 876, CA; Midland Bank Plc v
Greene (1995) 27 H.L.R. 350 (charge over house by defendant and husband to secure purchase
moneys for purchase and the husband’s personal debts: undue influence by husband: court could not
set aside charge in part, but would order that it be set aside in full if the defendant repaid the debt in
respect of her own share in the property).

% De Molestina v Ponton, above, n.56,

® Cf, Printpak v AGF Insurance Ltd [1999]1 All E.R. (Comm) 466, CA (warranty as to operation of
burglar alarm only applied to part of insurance policy dealing with theft risks, and so under the Marine
Insurance Act 1906 8.33(3) discharged the insurer from liability under only that section); The Litsion
Pride [1985] 1 Lloyd’s Rep. 437 (extension of cover separate from original contract), There is more
extensive authority in American law for severance of contracts for this purpose, e.g. Hesselberg v

Aetna Life Ins Co, 102 F2d 23 (1939); Bethune v New York Underwriters Ins Co, 98 F.Supp. 366
(1951).
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ining separate contracts, so that a pre—contractual

i bctaizfi(; ?)?1::: (i)giigl%viqlﬁ?fow the insurer to rescind the policy (?nly

ey lates to that insured.®* A contract for the allotment of shares in a

E lktr*e also been held to be a severable contract, so that the share.:holder

el u??l ink relation to the shares he still held where-he had pa..rted with pta;lﬁ

C?}[Lderselfgreholding before discovering the fraud which induced him to take the
0

shares.®

Rescission of chains of contracts and of related contracts. Sohmghmﬁz glllez
i i 1ls goods to B, which B sells
i in of contracts, such as where A sells g B, h B sell
\gﬂifb]g E};:{iﬂ E; claim against A to rescind the first contract, its e_xerglllse is lﬂcfl:lly ]:t;z
: ; st rescinding hi tract with B, since it will generally
ndent on C first rescinding his con ( _
]?e d:i?ble for B to restore the goods as long as tl‘{e contract \t;:ltli C]; iz
lmf tanding. However, if C is willing and able to rescm.d that cons ac ,thjs
- ested with the rights of property in the goods, s0 allgwmg the _exe}mse orhs
IFH];: of resciseivn against A.%¢ However, for each link in the célam 0 lcl:fn;yathe
o ircab issi be satisfied and the remedy soug
irenaents of rescission must be sa - / _
i, re\c!l.r?t'q tic right to it. So, to take a different example, if by a mlsrfs:present(zlitlm;
gialgduw" Y to buy goods, and Y later transfers the goods ‘fo Z,Z’s re_mri )}é ?0
rescisiion is normally only available against Y. He has nohrlght ail(s:edﬁzlilsceived
e 1 ds and hand over the purchase pr
1« quire him to take back th_e 200 . o s
' isr to Y is spent when Y buys the p Y
from Y. The misrepresentation made by X ’ | ' .
;f;l 12‘, must find a separate claim, based on Y’s own misrepresentation to him, in
ind the contract with Y.%7
Ord:;\«l’ﬂ}fgr;est(;lcre are two or more related contracts, each plust negmallj,l; u’t}){:
i : laim for rescission. So if a purchaser
considered separately as regards any ¢ Canidiad el
i two separate contracts from :
two separate items, under : e
i i resentation by the vendor as to
separate lots at auction, a misrepr O e e
ill not normally allow the purchaser to rescind a . _ g
:oltlilr]laoarties knex):v and understood that the two contracts were interdependent.

Clauses which survive rescission. Although rescis_sion invvol\_fes.t:]i i?:ltcrz;
i i i rtain clauses will survive rescission: :
being retrospectively avoided, cer ) : g
i initi . | the conclusion that the former ‘
of avoidance ab initio does not compe _ i
the contract is denied, or that it cannot be recognised for the purpose of working

: e Ple v Zurich
 New Hampshire Insurance Co v MGN Ltd [1997] LR.L.R. 24, CA; Arab Bank Plc v
{ Co [1999] 1 Lloyd’s Rep. 262. .
iﬂ?:;;i Mo[um Morgan (West) Gold Mine Lid (1887) 56. L.T. 6.3'2. Izh ‘:I?ljl_:ldab:i ;}gt{l;l{:fliz L;ry "
F s of different descriptions, rather
tract were for the transfer of shares of di : ;
zﬁ:rez i.n“éle same company: Re The Mount Morgan (West) Gold th;%dﬁt]jéi )(Kay 1
ks St Wesmwehsﬁlg? izicatilg()[—lél?ﬁaéﬁcfhis ;s an illlis.txation of the rule
67 ewis Hillman Ltd [1970] Ch. ,CA a 5 3 ! e
Lbaﬁi:;c“i:si[é?z;n ‘rzme sought only by a party to the contract; Sanctuary Hmzsmlg Assoc fr_an?oaf iﬁ ;th
[1998] 1 E.G.L.R. 42, CA, at 44 (landlord’s consent to assignment of lease obta{nfad by rtaubm tenan
and propo.secli :'alséignee; landlord entitled to rescission of the consent to assignment,
issi he assignment itself to which it was not party). . - _
:SSEZi}?;aOfvt E)s:—vﬁod [1917] 2 Ch. 47. However, even though rescission of the second :ior;g;c‘: d:;
not availabjie a court may still refuse specific performance of it, and leave the purchaser to his
in damages: Holliday v Lockwood, at 57.
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out the consequences of its avoidance.¥ So it has been held that an exclusive
jurisdiction clause in a contract can be given effect notwithstanding the avoidangceg
of the contract for misrepresentation.”? Similarly, a clause requiring disputes to be
submitted to arbitration can survive the avoidance.” And clauses in the contract

which make other provision for the consequences of rescission ought also to have
effect—such as limitation and exclusion clauses.”

Rescission, indemnity and damages. Upon rescission of the contract the
parties must each return to the other what they have received under the contract:
50 on rescission of a contract of sale the buyer must retum the goods, and the
seller must return the price.”® Rescission will therefore often restore the
representee to his original financial position. However, if in connection with the
contract he has undertaken obligations to third parties, or has incurred expenses

8 FAI General Insurance Co Lid v Ocean Marine Mutual Protection and Indemnity Association
[1998] Lloyd’s Rep. LR. 24 at 28 (Giles CI, Aus. N.S.W. Com. Div.): “a contract avoided ab initio ig
not, in Newspeak, an uncontract”, The same logic would not apply (o a void (as opposed to only
voidable) contract: Mackender v Feldia AG [1967] 2 Q.B. 590, CA, at 602-603; but see Harbour
Assurance Co (UK) Ltd v Kansa General International Insurance Co Ltd [1992] 1 Lloyd’s Rep. 81 at
90-93 holding that an arbitration clause can extend to a claim to voidness of a contract, e.g. for
mistake at common law; Arbitration Act 1996 5.7 (unless otherwise agreed by the parties, arbitration
agreement is to be treated as distinct and is uneffected by invalidity of the substantive contract of
which it forms part).
™ FAI General Insurance Co Ltd v Ocean Marine Mutual Protection and Indemnity Association,
above, n.69 (the clause must, of course, on its proper construction extend to disputes over the claim 1o
avoidance: FAl General Insurance Co Lid v Ocean Marine Mutual Protection and Indemip
Association, at 31); Mackender v Feldia AG, above, n.69 at 603 (Diplock LJ, reserving his poiision in
relation to a claim for fraud; Russell LJ at 605 reserved his position in relation to a claim ot both
fraudulent and innocent misrepresentation). See also Deursche Bank AG v Asia Pacific Rroadband
Wireless Communications Inc [2008] EWCA Civ 1091, [2008] 2 C.L.C. 520 at [24]; [297 Gurisdiction
clause, like an arbitration clause (below, n.71), is a separable agreement from the agreement as a
whole, and disputes about the validity of the contract must be resolved under 1= terms of the clause,
unless the jurisdiction clause is itself under some specific attack (e.g. T-aud clleged in relation
specifically to the clause, or (perhaps) if the signatures to the agreement were aileged to be forgeries),
but net merely if there is a plausible allegation that the contract in which the clause is contained is
vitiated by mistake, misrepresentation, illegality, lack of authority or lack of capacity).
" Harbour Assurance Co (UK) Ltd v Kansa General International Insurance Co Ltd, above, n.69 at
90-91: the clause must be sufficiently widely drawn to cover the dispute, but the “inexorable logic of
Mackender v Feldia AG,” above, 1.69, means that an arbitration clause can even extend even to
claims for fraudulent misrepresentation; [1993] QB 701 (CA). The House of Lords has said that the
older authorities should no longer be relied on: in line with Arbitration Act 1996 5.7 (above, n.69),
“the construction of an arbitration clause should start from the assumption that the parties, as rational
businessmen, are likely to have intended any dispute arising out of the relationship into which they
have entered or purported to enter to be decided by the same tribunal. The clause should be construed
in accordance with this presumption unless the language makes it clear that certain questions were
intended o be excluded from the arbitrator’s jurisdiction”; Fiona Trust & Holding Corp v Privaloy
[2007] UKHL 40, [2007] 4 All E.R. 951 at [13] (Lord Hoffmann).
2 e.g. aclause excluding remedies in damages for the misrepresentation (but not excluding rescission
particular the Misrepresentation Act 1967 5.3 (es amended by the Unfair Contract Terms Act 1977 5.8
and Consumer Rights Act 2015 Sch.4, para.l); below, paras 9-19 to 9-30.
"> The goods must normally be returned i sp

ecie; but the buyer does not recover “his” money, just an
equivalent sum: above, para.4—12,
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 favour of third parties, rescission will not of itsell b_e sufﬁcicn_t to restoi‘e t'};}?
1rJ(;lp1q35€:11tee to his original position. There are two possible remedies to deal wi
is: an i i t damages. ' .
thnlll“}?el,-l gcl)iitrsnz)tg’eoquity a!glowed a representee to recover an “mdemmty to
ensate him for the obligations undertaken or expendmlre. m_curred in favoui
wméjj d parties under the contract which is rescinded.” This is not a genera
- dr ]]I]) damages. It is available only as an adjunct to the r_emedy of rescission,
re[ge's{he consequence of setting aside the contract into which the clgllmant was
?mdu::ed to enter: he is not put back into his origin_al (pre-c_ontract) position m;lteljs
1111:; ig relieved from the consequences and obligations wh1c¥1 are the result o ie
act which is set aside.” There is some disagreement in the cases all)out' the
B f the indemnity. It certainly covers the cost of performing obl;gatlons
Scl(l)jchJ Svere created by the contract itself’®; but it has somel:times "been said to gg
;;Veyond this and to cover the cost of performjng any obhg.atlon whlcl}[ ngs f}?;fi]i d
into under the contract which is rescmded..""" The bet.ter view seetfntz 0 ecndimre
representee wili be entitled to be indemrflfied‘ only in respect of the expe e
incurred niter the terms of the contract itself,”® alt‘hough the tel;t;l requiring
expenditire might be either an express term or an implied termc.l o in resmoct
o 1if following rescission the representee has losses beyongo 0se in 1 pk :
o thich he can claim an indemmity against the representor,®® he must seek a
jemedy in damages to make good those losses. If the represgntatlon was;
fraudulent, he may seek to recover damages fronp the representee 115 t{w tt?["rt ﬂ?c
deceit®®; if it was not fraudulent he ‘may claim under section (33)A0c1ajm
Misrepresentation Act 1967,%% or sometimes in .the_a tort of negllgence.t claim
for damages in tort is compatible with rescission of the gfoEtrac ; artlablish
representee is therefore entitled to both rescission and damages if he can es

" Newbigging v Adam (1886) 34 Ch.D. 582, CA; Whitrington v Seale-Hayne (1900) 82 L.T. 49;
Brown v Smitt (1924) 34 C.L.R. 160, HSCS%.
' Newbigging v Adam, above, n.74 at 589. .
5 Newbigging v Adam, above, n.74 at 589 (Cotton LJ), 593, 595 (Bowl.an LJ.}. . e with
" Newbigging v Adam, above, n.74 at 596 (Fry LJ, who thought that in this he was cligree g
Cotton LJ This seems, however, doubtful: Whistington v Seale-Hayne, above, n.74 at 51).
" Whittington v Seale-Hayne, above, n.74. o , )
74 Treitel,gpara,9—‘081. Under the Partnership Act 1890 s'.41, a party wl_m IES.(AI‘lds the pdn;fsrtslsﬁz
contract on the ground of fraud or misrepresentation is enutied_ to, inter alia, an m.der.rli.n?t}: a%alh e
person guilty of the fraud or making the misrepresentation against the debts and liabilities o
to third parties for which he continues to be liable. ‘ ' _
8 eg irE’ Whittington v Seale-Hayne, above, n.74, the claimants 1'esclnde§ a lease tl)f'propggty usec]i ;i);
a poultry breeding business which had been induced by a m]lsrepresenrat.gn: asL ];0 11];?; aclm:u 1121[(’)13 t; ]
i i i e 3 i ity the rates paid to the

remises. They were entitled to recover as an indemnity e rat id
Eepairs to the 'prnperty which were incurred in fulfilment of their nbhgatlon.s as tenapts unqsr 3312
lease; but they could not recover the loss of their pouliry st‘ook and the losses.mcurrcilh mtrunn; ng i
business, since those were general losses and not costs which they were required by the term

lease to incur.

81 Ch.5, o . .

8 Which gives a remedy of damages on the tort measure, the case of a 1plsrep1esent§t1on w(];lgre tEeIE
is no right of redress under the Consumer Protection from Unfair Trading _Regula.tmns 20 ) tu\(fj ;7
the representor cannot prove that he honestly and on reasonable grounds believed his statement: Ch.7.
8 Ch.6.
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his claim to each under the respective rules of the remedic
remedy for breach of contract is not, however, compatible with rescission (si

the one remedy asserts that there is a contract under which a reme;d casml(;e
granted,; ﬂle other seeks to nullify that contract). If, therefore, the ot
losses which he wishes to recover j oottt bl

as damages for breach of contract &
elect between the claims for damages and rescission. el

8.8 A claim for any

¥ Archer v Brown [1985] Q.B. 401
be recoverable within damages on t
only when there is no independent ¢

does not even give rise to a claim u
85 Chasg.

at415. In practice, any sum recoverable as an indemnity will also
he tort measure; the remedy of the indemnity is therefore useful

laim for da!nages, i.e. a wholly innocent misrepresentation which
nder the Misrepresentation Act 1967 8.2(1).
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(3) The Mechanics of Rescission

Rescission by election of the representee, not by order of the court. No
court order is necessary for rescission to take effect: “the right to set aside or
rescind the transaction is that of the representee, not that of the court”.®
Rescission is effected®”

“by an unequivocal act of election [by the representee] which demonstrates clearly that he
elects to rescind [the contract] and to be no longer bound by it.”

A court may of course become involved in determining a dispute between the
representor and the representee as to whether there was a right to rescind, but if it
decides that rescission was justified the court order does not constitute the
rescission: it merely confirms that the earlier act of election by the representee
did validly rescind the contract, and then gives effect to it and makes any
appropriate consequential orders. Even if there was no sufficient act of election

8 TSB Ban.- Picv Camfield [1995] 1 W.L.R. 430, CA, at 438. See also Reese River Silver Mining Co
v Smith (1%69) L.R. 4 H.L. 64, HL, at 73; Abram Steamship Co Lid v Westville Shipping Co Ltd
[19273] .7 773, HL (Sc.), at 781; Alati v Kruger (1955) 94 C.L.R. 216 at 224, HCA; Horsler v Zorro
| 19720 Ch. 302 at 310; Drake Insurance Plc v Provident Insurance Ple [2003] EWHC 109 (Comm),
20.3] 1 ALE.R. (Comm) 759 at [31] (reversed on different grounds [2003] EWCA Civ 1834, [2004]
Q.B. 601; see at [102]: insurer’s avoidance is a unilateral act); Shalson v Russo [2003] EWHC 1637
(Ch), [2005] Ch. 281 at [122]; Brotherton v Aseguradora Colseguros SA [2003] EWCA Civ 705,
[2003] 2 C.L.C. 629 at [27], [45]. Snell, para.15-012 (in a change to the position stated in 31st edn,
2005, para.13.13) says that, notwithstanding these decisions, the foundational authorities presuppose
the parallel operations of different mechanisms at law (act of party) and in equity (rescission only by
court order) and that the judicial mechanism developed in Chancery still continues to exist today.
However, the modern cases there cited concerned rescission for undue influence, abuse of confidence
and breach of fiduciary duty (and note Johnson v EBS Pensioner Trustees Lid [2002] EWCA Civ 164,
[2002] Lloyd’s Rep. P.N. 309 at [78] (Dyson LI: “whatever the position in relation to a claim to
rescind based on misrepresentation, the right to rescission on grounds of undue influence, abuse of
confidence or breach of fiduciary duty depends on the exercise of the discretion by the court to
intervene in the enforcement of legal rights”; emphasis added)). The early cases which acknowledged
rescission by act of party were in the common law—and limited, therefore, to rescission for fraudulent
misrepresentation: above, para.4-02. But it has clearly become accepted in the modern law that
rescission can be effected by act of party alse in the case of non-fraudulent misrepresentation; and this
appears to be assumed by the Misrepresentation Act 1967 s.2(2); below, n.89. See also B. Hécker,
Consequences of Impaired Consent Transfers (2013), p.107 (right to rescind an executory contract as
“*a power in personam retroactively to cancel out mutual contractual claims”). For the proposal that
the remedy of rescission should be effected by the court, rather than by the party concerned, see I.
O’Sullivan, “Rescission as a Self-help Remedy: a Critical Analysis” [2000] C.L.J. 509; see also J.
Poole and A. Keyser, “Justifying Partial Rescission in English Law™ (2005) 121 L.Q.R. 273. See also
D. O’Sullivan, S. Elliott and R. Zakrzewski, The Law of Rescission, 2nd edn (Oxford Universily
Press, 2014), Ch.11, who conclude at para.11.108 that, even where rescission is effected in equity, it is
only in the case of fraud that no court order is required (note, however, that the authors of this work
maintain a rather strong non-fusionist stance to the law of rescission in general: see esp. Ch.10); and
see Peak Hotels and Resorts Ltd v Tarek Investments Ltd [2015] EWHC 1997 (Ch) at [131] (Barling
Ji “a debate still seems to rage about whether, at least in the case of innocent and negligent
misrepresentation, rescission is essentially by act of a party or act of the court, and also about the
existence and nature of the court's power to impose terms on the grant of the remedy”, claiming this
paragraph in support).

¥ Car and Universal Finance Co Lid v Caldwell [1965] 1 Q.B. 525 at 531 (Lord Denning MR,
sitting as trial judge). See also Reese River Silver Mining Co v Smith, above, 1.86 at 73; Abram
Steamship Co Ltd v Westville Shipping Co Ltd, above, 1.86 at 781.
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before the proceedings were begun, the plea in the action that the contract hag
been or should be set aside will suffice, and therefore any order of the court wij
relate back at the latest to that time 8

Since 1967 the court has had a statutory discretion to declare the contract
subsisting and to award damages in lieu of rescission in certain circumstances, 39
This emphasises that, but for the statute, the court has no power to declare the
contract subsisting when the representee has exercised his i ght to rescind.? Ang
since rescission is available as of right to a representee who can show that the
requirements of the remedy, set out later in this chapter, have been satisfied, the
court has no general power to impose terms on the grant of the remedy.”!

Form of election to rescind. The question, then, is what constitutes a
sufficient “unequivocal act of election” by the representee. It is clear that a formal
notice to the representor that the representee now treats the contract as rescinded
will normally®? suffice and will take effect, at the latest, at the moment of its
receipt by the representor. Similarly, any informal notice or any act by the
representee which sufficiently communicates his decision to rescind will suffice,

Rescission without actual communication to the representor. The general
rule is that there must be communication®® to the representor, because the
representor is entitled to treat the contract as continuing until he is made aware of

¥ Reese River Silver Mining Co v Smith, above, n.86 at 73; Clough v London and North Western
Railway Co (1871) L.R. 7 Exch. 26 at 36: TSB Bank Ple v Camfield, above, n.86 at 438-439; Alari v
Kruger, above, n.86 at 224,

¥ Misrepresentation Act 1967 s.2(2); below, para.4-61. The section only applies where “‘he
representation was made “otherwise than fraudulently” and, since 1 October 2014, only where there is
no right to redress under the Consumer Protection from Unfair Trading Regulatiois 2008:
Misrepresentation Act 1967 s,2(4), added by SI 2014/870 reg.5: below, para.4—632,
%0 TSB Bank Ple v Camfield, above, n.86 at 960. The assertion of Jacob J to the ce
Witter Lid v TBP Industries Ltd [1996] 2 All ERR. 573 at 586 (
misrepresentation) appears to be mistaken,

! TSB Bank Plc v Camfield, above, n.86. But see Killick v Roberts [19917 1 W.L.R. 1146, CA, at
1150 (Nourse Ll: rescission is “an equilable remedy. .. sometimes grantea «niy on terms”; but it is not
clear that he was considering the issue discussed here, and it is true that in oiher contexts the remedy
has been granted subject to terms, e.g. mistake: Cooper v Phibbs (1 867) L.R. 2 HL.L. 149; but see now
below, paras 15-32 to 15-33). Sometimes it may appear that terms are being imposed, such as when
a representor is required to compensate the representee for the use of a chattel which he received
under the contract which is being rescinded. However, this is not the general exercise of an equitable
discretion to impose terms on the award of the remedy but a determination by the court of one of the
requirements of the remedy itsell that such compensation is necessary as part of the requirement of
restitution: below, para.4—54.
¥ There is an exception in the case of a contract to take an allotment of new shares in a company
where, in addition to indicating a desire to rescind, the shareholder must take steps to have his name
removed from the register of shareholders: rescission of the allotment of shares will take place when
an action for removal is begun: Re Scottish Petroleum Co (1883) 23 Ch.D, 413, CA; First National
Reinsurance Co Ltd v Greenfield [1921] 2 K.B. 260; Reese River Silver Mining Co Ltd v Smith (1869)
L.R. 4 H.L. 64, HL; Gore-Brown, para.43[17]. If, however, the company has already forfeited the
representee’s shares because he has failed to pay calls due in respect of the allotment, he has then
ceased to be a member and has become a mere debtor to the company, and he can rescind the contract
in the usual way: Aaron’s Reefs Ltd v Twiss [1896] A.C. 273, HL.
% Consistently with the general approach to the interpretation of communications between
contracting parties, the question is not whether the representor actually realised that the representee

mrasy in Thomas
discussing rescission ‘or fraudulent
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-epresentee’s intention to exercise the right to rescind.** Therg is one generzl;ll
e to this: that in the case of a contract pursuant to whlcih_properry is
exc-‘&:[];tﬁgd such. as a confract for the sale of goods, it is syﬂlciant fo.r the
tl-am’fﬂ ‘ot t,o retake possession of the property in order to rescmd—even;ﬁf the
trans.fel ¢ is not yet aware of the transferor’s act in retaking the property. But
ap erf—ts have sometimes been prepared to accept that an election is made
E: Cmtl uch communication or actual recaption of the property transferred.
w1th01é if and Universal Finance Co Ltd v Caldwell,*® Caldwell cogtracted to sell

e toaNorl'iS and was persuaded to allow Norris to take t_he car in return for a
e hich was not met when presented. Caldwell then nmnedlatgly re‘ported
Chesflll-lzzvto the police and the Automobile Association, asking for. tl_letr ass1stanf;e
Fhe g ain Norris and the car. It was held by Lord Denning MR (sitting as the trial
” o gd the Court of Appeal that Caldwell had successfully rescinded the
k- f r‘lb his action in attempting to trace Norris and recover the car. _ln
S enZe 2; later contract of sale of the car did not operate to extinguish
an]i;fsgll’s i4¢-to the car because the rescission had already revested the legal

A O S

and[te?su?]}rag;:rtggf tgl\ijlméie-rstand the limits of this decision. I.t is authonty‘ that, at
lead: w ﬁege the claim to rescind is based on a fraudulent nusrepresentat:icn;, 5111112
C\; sepresentor has deliberately absconded so that hq cannot be contanite -is e
? resenteec who wishes to exercise his righF to rfascmd by ﬂ_le norma 1t1)11r::121 2ot
c:)i;nnunicating his election, the representee is entitled to rescind by ‘[hc:t :sa ncCJl et
overt means possible; and that Caldwell’s attempt to trace tht=T rc?p.reseriloﬁe(i e
car by contacting the police and the Automobile Association safis

i it, fr representee
was exercising his right to rescind, but whether he cught to have realised it, from \;vhgé the represente
said or did; Scarf v Jardine (1882) 7 App. Cas. 345, HL, at 361; ?f. abcc;:e, ;;a;;:qu River Sifver
9 Car and Universal Finance Co Litd v Caldwell [1965] 1 Q.B. 525, ,a 4
Mining Co v Smith, above, n.92 at 74, . . il s il
95 This was accepted as a general rule in Car and Universal Finance C.a Lt 11—.' @ ﬁ‘e(.;t», o Ea,stgme

i : ¢ was no very clear authority to this effect; f
although Davies LJ at 558 noted that there was no v “ s Rl o
L rescissi ffected by breaking into house of buyer, w . &
| e i I ds constitutes sufficient notice
retaki i t generally recaption of the goo es
retaking goods). It might be argued tha e j ( i s
j i formal notice of rescission g
he representor, just as posting a letter containing a ice _ th
tr?:plt‘;:erlltg:’s letter bjox might also be argued to be a sufficient cmnmumczmgn Wlth]j)ut »l\)famn f Enfr ?}::
C it; bul on recaption of the goods in the al senc
resentor to open the letter and read it; bul 8 R
I:Eresentor the rgpresentee knows that the representor does not yet Izn;w of thg rezcz,;s?cgla!d)::;ﬂtlft
issi . ion. In Car and Universal Finance Co
escission dates from the moment of recaption. ! Sy
255 Upjohn LT was not convinced that recaption can be treated as simply a method of communication
: rate rule.
1t appears therefore to be better thought of as a separate tule _ _
%4 ag];{)ve n.94; followed in Newtons of Wembley Ltd v Williams [1965] 1. Q.B. 560, CA ((‘;m]fil:;alzﬁg
by l‘raud:’sellers unable to communicate with buyer but toolf all posstlc_ steps to t[;aL\ﬁeS LJ, -
notified Hire Purchase Information Bureau that the car was L]Jewﬂrjs, "léhls t.naéJL};iigz l\;ascfahowevér e
i i Y [ —both had sat in the CA in Caldwell). CL. '
Sellers LT presided in the Court of Appeal—bot A A s b
i . Sess. (contract not avoided by repr
Scottish law, MaclLeod v Kerr 1965 S.C. 253, Ct ot -
notification of fraud to police: “an invocation of the powers of the criminal allthmn&,i? c;;innot possibly
be the avoidance of a contract entered into under the gnvnl law™: at .259 (Lord Gu. lfha.t N
%7 For this principle, see below, para.4—60. Lord Denning MR held in the alternative . ,f't]]e e ad
been no valid rescission by Caldwell before the later contract, the purﬂlaser }ll-ftldtum:;i izd o
fect in ti i inguish Caldwell’s right to r .
defect in title and so the later contract did not exlm:un.; : 1 i 2
disagreed with this second ground, but affirmed Lord Denning MR s dccsslon. on thelgrlma;eyseg;?;n
that rescission had been effected notwithstanding the absence of communication to the rep ;
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requirement on the facts. It does not undermine the general rule that rescission
requires communication to the representor of the election to rescind or actua]
recaption of the property transferred. Statements in the judgment of Lord
Denning might suggest a greater relaxation of the requirement of actua]
communication: in particular, he used as analogies other cases of election which
do not require actual communication but are satisfied by any unequivocal act
clearly evincing his election.8 However, such analogies were rejected in the
Court of Appeal®® where the judges were careful to make clear that they regarded
their decision as laying down only a limited exception to the general rule. Indeed,
it is not helpful even to use as an analogy the rules for affirmation of the contract
by the representee on discovering the misrepresentation.'”® In that case, the
election to affirm may be evidenced by the representee’s words or acts alone
without requiring the words or acts to have been communicated to the
representor. It can be justified because the representee’s election operates only
against his own interest: he deprives himself of his right to rescind, and as far as
the representor is concerned the contract simply remains on foot. But in the case
of an election to rescind, it ought not to be sufficient for the representee to
exercise his election without communication to the representor, because the
election deprives the representor of the benefit of the contract. Taking this
argument further leads to a convincing rationale for the decision in Caldwell, and
also shows where its limit should lie: the circumstances in which it is appropriate
for the representee to rescind without actual communication to the representor are
where the conduct of the representor has been such as to deprive himself of the
right to require actual communication. This approach, in substance, underlies the
Judgments in Caldwell. Sellers LJ said!0':

“in circumstances such as the present case the other contracting party, a fraudulent rogue who
would know that the vendor would want his car back as soon as he knew of the fravd; would
not expect to be communicated with as a matter of right or requiremert, :tic would
deliberately, as here, do all he could to evade any such communication being 11ade 10 him. In
such exceptional contractual circumstances, it does not seem to me appropriate ‘o hold that a

party so acting can claim any right to have a decision lo rescind commuvnicated to him before

the contract is terminated. To hold that he could would involve that 112 Jelvauding party, if
skilful enough to keep out of the way, could deprive the other party - the contract of his right
to rescind, a right to which he was entitled and which he would wish to exercise, as the
defrauding party would well know or at least confidently suspect.”

This principle need not then be restricted to cases of fraudulent misrepresenta-
tion. It is true that it is in cases of fraud that it is most likely to apply, since it is

% Forfeiture by a lessor; ratification of an agent’s acts by his principal; acceptance of a repudiation of
a contract; affirmation of a contract: see [1965] 1 Q.B. 525 at 532. Cf Lord Denning’s general
position in the formation of a contract that communications should be viewed from the perspective of
an external observer, rather than from the more limited perspective of the other contracting party:
Solle v Butcher [1950] | K.B, 671 » CA, at 691; Frederick E Rose (London) Ltd v William H Pim Jnr

& Co Lid [1953] 2 Q.B. 450, CA, at 460; Cartwright (Unequal Bargaining), pp.21-24; below,
para.13-07, n.15.

% [1965] I Q.B. 525 at 549-550, 556, 559.

"0 Below, para.4-39. See [1965] 1 Q.B. 525 at 550.

190 19651 1 Q.B. 525 at 550-551. See also Upjohn LJ at 555. Davies LJ at 558-559 went finther and
suggested that there was a term implied into the contract between Caldwell and Norris that Caldwell
would be entitled to rescind by the best possible means other than actual communication,
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most likely that the representor will in fact abscomfl, arlld also then eas11§st ;3
Fhen hat by absconding he intended to avoid communication. The focus shou
P V'Zl' be on the nature of the misrepresentation, but on the reason for the
- howtee’s‘,inability to communicate with the representor: it is possible for a
represcntzr :chough not fraudulent at the time of the contract, none the less later. to
Izﬁéessetipsj deliberately to avoid communication: the principle underlying

then to be applicable.!* o '

Caf:cfge(}rugggszlriofor wishing ptg restrict the app_lication of the pnncl};l)le in

ldwell is its impact on the property rights of 12_1ter mnqcent pu}'chaser_s W 0 Cﬁg
< that they have no title because of an effective earlier elecngn to lelbcmd_
o l%er this raises broader questions about the relative claims of 'mnoccnt
How»evwilerc there have been successive contracts of sale of goods, v_vhlch oug{g
pal‘;]eczlddressed in the context of the property law issues which are m_volved.
iONhen considering the question of whether the c_ontract h_as_ been resg:tli.mrile;i% E};:
Court of Appeal in Caldwell properly took ‘the Vle]Wos that it is the positio
two contract'ng parties which must be considered.

II. ELEMENTS OF THE CLAIM

11 106
vyerview of the elements of the claim. In general terms,hthe f]iilt:bfl'zlse
remedy of rescission is available to a representee who can s otw Jhat a false
representation was made to him by or on behalf of the other party 0 e contra O,f
that either the representation was made fraudplently or it was a 3 e.plie- ation of
fact; and that the representation acted as an inducement to h‘ls cmzlorir : _in
into the contract.'®” Some of these elements have been dlsq?ssea‘ a e:m); "
Chapter 3; in such cases references will be made b_ack t_o deta;_e 1sc(;luisn on
that chapter. Other elements of the representee’s claim will be discusse

in this section.

192 The CA was careful to reserve its position in cases of nor_l-fraudulent ]nisrepreser?tat;on,ae;‘tne(i

Sellers L) went so far as to doubt whether a representor would deliberately avoid communication

making a non-fraudulent misrepresentation: [1965] 1 Q.B. 525_ at 551-552. SOT——

103 Law Reform Committee Twelfth Report, Transfer of Tiile rodC;':arrfL s,1 Enﬂnc.l Lk 0%

ndi he Caldwell tule should be reversed, and that “un ESb.
para.16, recommending that t ; o e
issi i o he other contracting party an i
the rescission of the contract is communicated to t 2 g et
ire itle”, The Law Commission announced in

from the latter should be able to acquire a good tit s a

it j ransfer of title to goods by non-owners in its Nin g :

it would open a new project on the transfer of tifl ey e

| ¥ -3.57. However, because “the issues i

Law Reform: Law Com. No.293 (2005), paras 3.51 e
i j i y ial™ it w -ed in the Tenth Programme of Law Reform: 1

this project remain controversial” it was deferred in t ‘ _ I {

N;S3pllj{2{)08) paras 4.2—4.4, for further consideration in the Eleyenth ngrazrlme to ‘seetul;zﬂéirt

the.climatc has become more conducive to tackling this long-standing prablem. ’l;lheg pél’(}JeC Wi

however included in the Eleventh Programme: Law Com ]‘\10,33[) (2011), paras 31. 3. éarg o be that

104 Below, paras 4-60 and 14-39, The effect of the Sale of Goods Act 1979 5.25(1) app: e

the buyer ;n good faith and without notice will be protected, even after the repr}esztlltor has wfm? .

i ined possession with the consent o

the contract, since he takes from a seller who has obtaine . i sy of 4

representor; Newtons of Wembley Ltd v Williams, above, n.96; Chitty, para.44-209; Benjamin,

para,7-025.

‘5 [1965] 1 Q.B. 525 at 551, 555.

U5 Above, para.4-02, . o -

197 Tt need tfot be shown that the terms of the contract were disadvantageous to the representee: CIBC

Morigages Plc v Pitt [1994] 1 A.C. 200, HL, at 209.
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.. DIFFERENT FORMS OF CLAUSE OR NOTICE EXCLUDING OR LIMITING
LIABILITY

Varieties of exclusion and limitation clause. A person may, by the use of a
contractual term or a non-contractual notice, seek to exclude or limit the liability
or the range of remedies to which he would otherwise be exposed by reason of his
statements, his acts or his omission to speak or to act. This is not the place to
discuss this topic in detail,! but this chapter will explore the use of exclusion and
limitation clauses and notices in the context of liability for misrepresentation.
There is a wide range of types of clause and notice in common use, and a range of
techniques available to the courts to control them. A clause in a contract may seek
to exclude altogether, or to limit in some way, a liability which arises either under
the contract or outside the contract (for example, in tort). And a notice, even if it
is not contained in a contract, can in some circumstances have the effect of
limiting or excluding non-contractual liability or remedies.* The characteristics of
a successful clause or notice will therefore vary according to the remedy which
the draftsman wishes to exclude or limit. Moreover, the mechanism by which the

! For a fuller discussion of the topic, see Chitty, Ch.15; Furmston, paras 3.53 to 3.119; Treitel, Chs 7,
23; Anson, Ch.6; Cheshire, Fifoot & Furmston, pp.205-259; Clerk & Lindsell, paras 3—122 to 3-132,
R. Lawson, Exclusion Clauses and Unfair Contract Terms, 11th edn (London: Sweet & Maxwell,
2014); E. MacDonald, Exemption Clauses and Unfair Terms, 2nd edn (Haywards Heath: Tottel,
2006), but note that editions published before the enactment of the Consumer Rights Act 2015 will
have some outdated legislative references.

2 In general terms, a lability or remedy under the contract can be excluded or limited only by a
clause in that or another contract which binds the claimant and of which the defendant has the benefit:
of. White v Blackmore [1972] 2 Q.B. 651, CA, at 667 (occupiers’ liability). For a discussion of the
courts’ approach Lo contractual clauses and non-contractual notices, see below, para.9-08. Throughout
this chapter, reference is made to exclusion and limitation clauses, but this should be understood to
refer also in appropriate cases to exclusion and limitation nofices.
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DIFFERENT FORMS OF CLAUSE oR NOTICE EXCLUDING OR LIMITING LIABIL 7y
clause seeks to achieve its obj
once it has arisen, in sub
established; or it may be

ect may vary: it may exclude or limit g liabjj;
stance operating as a defence to a claim once the clajp, is
drafted so as to avoid the claim itself bein

i & successfy] by
negativing an element necessary to establish liability in the first place, Tt ma
appear by its language not to be an exclusion clause b

ut may still have that effect
by requiring a person (sometimes even the other party) to indemnify against lhe:
liability.* And a clause or notice may not seek to a

void all liability: it may [ipy
the range of remedies available; or it may limit the full application of one of more

particular remedies (for example, by limiting liability to a particular sum of
money). Examples of these varieties of clause and notice will be given in this
section. The different techniques available to the courts to control such Clausés
and notices will be discussed in the following sections of this chapter.

Clauses which exclude an established liability.
exclude a particular Liability, or all liability,
contractual clause might provide that®

A clause might simply
for misrepresentation, For example, 5

“all liabilities for and remedies in respect of an

Y representations made are excluded save in s0
far as provided in this contract.”

and exclude all liability in respect
of representations, both liability in respect of pre-contractual representations and

liability for breach of contract arising out of an incorporated representation. Orif
the only liability which could arise on the facts is for pre-contractuga]

mjsrepresentat‘ion, such as in tort, 4 non-contractual notice may be so drafted &
to purport to exclude all such liability.

Clauses which negative an element neces
or notice may seck to negative one or
misrepresentation. Such clauses will va
to negative, but in the context of cla

they assert that the claimant has not r
example’:

sary to establish liability. <A clause
more of the elements of-a ciaim for
Iy according to the claim they are seeking
ims for misrepresentation mgst commonly
elied on the representaiingy in question. For

* Phillips Products Ltd v Hy
[1987] 1 W.L.R. 649, CA.

* Government of Zanzibar v British Aerospace (Lancaster Hotise) Lid [2000] 1 W.L.R, 2333, These
words were only part of the relevant clause in that case, which also contained an “entire agreement”
provision, and a “non-reliance” provision: below, para.9-07,

> Government of Zanzibar v British Aerospace (Lancaster House) Lid, above, n.4. See also EA
Grimstead & Son Lid v MeGarrigan [1999] All E.R, (D) 1163, CA (“The Purchaser confirms that it
has not relied on any warranty representation or undertaking of or on behalf of the Vendors ... or of
any other person in Tespect of the subject matter of this Agreement save for any representation or
warranty or undertaking expressly set out in the body of this Agreement™); Thomas Winter Lid v TBP
Industries Lid [1996] 2 All ER. 573 (“the Purchaser acknowledges that it has not been induced to
enter into this Agreement by any representation or warranty other than the statements contained or
referred to [in a Schedule]™); Standard Conditions of Sale (5th edn, 2011), special condition 6
(*Neither party can rely on any representation made by the other, unless made in writing by the other
or his conveyancer, but this does not exclude Hability for fraud or recklessness”; Encyelopaedia of
Forms and Precedents, 5th edn, Vol.4(3) (2008 reissue), Forms 27.4 and 276,

land [1987] 1 W.L.R. 659, CA; cf. Thompson v T Lohan (Plant Hire) Ltd
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. i any representations
ties agree that neither party has placed ahny mh?n%‘]:v?varti??negvi ;1116 prlfi’orlzn the date of
{{The per s or understandings whether oral or i ; "
5 statements or un § . in this contract.
agreemri?:n other than those expressly incorporated or recited it
this co

. ation itself.
clause may go further and seek to negative the represc;?{tdt:;:aitbthat
SI':)lae for a clause or notice in an appmpm_lte GRAG o tH.lant?tled to rely
ts made are only opinions on which the claimant lsd nOthat g
et rther enquiries: in substance, to provide ’ .
= akmg further e qi ion”. A clause may. hOWeVeI,
without e statement is not a “representation”. >
‘ac at least, the stateme during the pre-contractual
remedies & entations have been made during : :
: that any represen whether,” and (if so) how,
simply denyb ave been some doubts about whether, 2
iations.® There have bee ; ; take effect, but it is has
negotiation ion” and “non-reliance” clauses can take >
“ resentation™ and "no . - : t that the
- 1Il nggome accceptcd that the parties can agree in t]gelr Cﬁgﬁ:ﬁance o
memi is entered inte on the basis that there has been
gontract 1

Sometime
It 15 pOSSI

i j i vith an
5 27.5 (in conjunction wi
1 Forms Precedents, above, n.5, Form
yelonaedia of Forms and
o See also Encycia

» provision, below, para.9-06: party acknowledges that “no rehp wseglt;l;mris h?:
“entire agreemsnu, pro ined in this agreement have been made by [the other p )
mises no’_ ¢ pressly contained in this agre CC [1994] 1 WLR. 1016, CA, at 1034 (clauses,
promises Wiliam Sindall Ple v Cambridgeshire [ 1 “id fiot exclude Habiliy for
G | Conditions of Sale (20th edn), condition 14, e been implied under
> T\]tazg::abut qualified any representation which would otherwise have been imp
Lo rudenta ‘
ml{c"' & lied covenants for title). . de that what as a matter of fact
o luctance to admit that a clause can effectively provi ; Partmers Ltd [1996] |
B i not in law a representation, se¢ McCullagh v Lane Fox & Part £ the statements
e te agents’ standard form disclaimer included a notice: “None o Se_maﬁons i
EGLR. 3.5’ il (es}ta‘c 1]31‘3 as to this property are to be relied on as statemeT}ts ('Jr TEP::‘: Correciness
uomaincdm these pdmsltnaser must satisfy themselves by inspection or Othelw1§c ai :3 . th 119771
g oy e ts contained in these particulars™); Crer-ndea‘n Pil‘Opei"Hf-.,’S 1 1,1herw]_se b,
of each of the Stat%ﬂefA; intending purchaser must satisfy hjmsel.ﬁ by mfpectlon ort c; desrroy .
. at[ B (h ot)“[ the statements contained in these pal”tlf:ul.ars : ].1elc‘l1 réo O;CE s Bl
5 correct_nESSb Ot t;a(foﬂﬁrm that it is a representation). See also a similarly “NOTLGR “257 4t 963, Sei
,egﬁfi“[t?gg;] ;1 W.L.R. 495 at 501, followed in Coopfé 1; 'T{;mﬁsl_[llg‘?é] ;aﬁg.a,_{ a,greemem e
s o CA, at 20 iplock LT: . ,
also Lowe v Lombankﬂ&l gétghel ;’;fa..lflﬁﬂ‘lgs;mt e pé_lSt iaciil‘ kl:g‘;]?s :lyt 3?}?;
R acknowlcdgm? t ycontracrual obligation, which is essentially E:PYUm]SG yhep or will exist
ke 1_“10 s done in the future or that facts exist at the time of the prg?‘n‘se niractual
promisee that acts.v\ul be:Di 3@- rise to an estoppel: it cannot give rise to any pom}l’wzemcgl oA
in !.he .Fut!l:re it C?Fnzd in Springwell Navigation Corp v JP Morgan Chcr.?'e b:‘mr Lk [ g S
QE‘}hgaZlin [)2101-;%‘;; )g’LmC 705 af[145]’ [153]; A. Trukhtanov, “Misrepresentation: Ackn
Dcf]";\floﬂ-lieliance as a Defence” (2009) 125 L'Q.'R' 64~8 at 6%9' 6513. might operate as an cvidential
8 stion that such a representation of non-relianc g McGarvigan [1999] Al
i judements of Chadwick LI in E4 Grimsiead & Son Lid v Mc N s, 0oL
gtoppel, fee e Jo grdea!fard Electronics Lid v Sanderson CFL Lid [2001] EWC il tile Hhree
E.‘}:il(g)Rl 1(6(?3(,)152,) aﬁn% at [39]-[40]. This would require the dcfenda}]t 1':0 Fh!:? qthaen regi[e)seutation of
: i ts identified in Lowe v Lombank Lid, above, ‘n.7 at 205: (_..) e eotent sl THE
requirements - d unambiguous; (2) that the claimant meax_lt it to e o e n
non-reliance is clear 1fmso i hi;nsel f that a reasonable man in the posnmnldo oy
defendant or at ?ﬂy 'rZ imtion 1o be true and believe that it was meant that. h‘a sh(?u gn p p}lowéver,
B e lepmi‘ t believed it to be true and was induced by such blcijet tq at,tbup use. fixmey Bi
that the defendam in gcr_his Jast requirement may present insuperable difficulties, beca e o
in Chat‘iwmk‘ L-J Tty ho has made representations which he intended shouldhe rg] somhe il
Lm[?0331ble for a lpﬁfliy ‘:ntered i_ﬁlo the contract in the belief that a State‘ment by :1 ? jza,\ﬁeid [2007]
e ot e st s S o Ot d Ente L4 Mo 20T
i 2007] 2 C.L.C. 706 (“non-reliance” ¢ Alsee v ) -mer'mark Ltd v
SEQE\,[&—![ (;t Zt?ellf’e\ffngzigeE:larati]Dn of non-reliance to be true and Iejheci c(:)irtle:lt). Feeter !
Australia and New Zealand Banking Group Ltd, below, 1.9, was no '
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ah A " NO - L L/l ITING
e

pre-contractual representations h i
P ac » Or that no misrepresentati
oth parties are then estopped by their contract from rai e i

i : . , sing th i
ns, which were in fact made, in order to obtain rc-:mcd;/g 3 e

Another variation on this i
§ is a clause which seek
o ' ' 1 8 to ensure 1] i
mgcg;;zzgtatioi which has been relied on, it is not a rcprescn}tl;tt{oiven I'fthem s
e thaéndef cgmrrslon example is a clause which provides that aI:W hich p; (
e N aetn t}imt s a%elljt does not in law bind the defendant as pifirt:tatemgm
€ agent has no authorit 5 i

Whore the cla o o s T rity to make such a statement,10 4

the duty of care!!:

€:
Jrepresengy,

of negligence, a clause might seek to negatj
ve

® Thi ion wi
his solution was suggested by Moore-Bick LJ in Peekay termark
g/

Zealand Banking Group Lid [2006] EWCA Civ 386 [2006] 2 Lloyd’s R, il e
; X ep.

511 ?t [57]. Acontracrual
; _ He ate of facts, and ¢ 1
:\J\:g: LJl in relation to estoppel by representation (ah G&:l’efoi‘e
o -_1e iance c]a_u_ise may (depending on its terms) al, n.8),
Peekay has been followed in a serics ot)‘l CI:SF:: f:tﬂ}tanlo'n bl it EStablissc]!-;etg’je
o E at urst instance: Bottin Int j ]
Claus;r . roup Ple [2006] EWHC 3112 (Ch), [2006] All E.R (D)”]ll f Ef‘”!{fiﬂf?ﬂ-’ i
; but would not prevent claim in deceit); or omchabie
i_(?omm)? [2007] 1 Lioyd’s Rep 397 at [465] {1; i
rer;):;gﬁ'lzlgﬁr Coﬂzl.zriers Ltd [2008] EWHC 1686 (Comm), [2008]
sentation; the appeal at [2009] EWCA Cj :
ST l iv 290, [2010] Q.B. 86 pr ;
(Comm[);)ag{;)l 02}0,2 11802):1,1}@? Steel Wheels Litd v Royal Bank of Sf;;};i?ﬁ:‘[];gfgf Ee
[ (i/a, ek Brm!())f vs g:,%yg?g (')d; 2‘[S‘D'z']f[Lé?S] (clause negativijllg reliance on advice}]' f?rr;gi i]']i
il i e A eveiopments Ltd [2010] E 2 '
](E WH1((33 1:;;;; C(Iél.(l;:}, Rayi’fezsen Zentralbank Osterreich A£G v ._‘i]ov.::? gin/ffojgf .g‘(c:hr)f atd[mg]_[l?”
s Coﬁz'oi[r;l]] J. Lqud'S Rep. 123 at [255] (n;) representatiog)_az dpif [2010,
T ppeal: Springwell Navigation Corp v JP Morgan Ch somk. i
St iy iance sand no representation), approving [2008] EWHC 1186 ﬂ(S:G ok E.ljba,w’ 5i%
el ek J’131:3!‘0a1d[e_]?8]};[567’]. lFor ﬁ.lrlher cases, now following both Peeimy( at?f]ij-' ; ]} :U)“S] &
o L s a Repubblica di San Marino SpA v Barclays Bank Lid [201 e
i .L.C. 701 at [505]); Bank Leumi (UK) Plc v Wa e

[2011]1CL.C. 4 . ¢ chner [2011] EWIS
54 at [184]; Standard Chartered Bank v Ceylon Pen‘oleu[.'n C f‘il [ él ?]?55\?\]}{3 178?‘):
B

((,OIT[ITI), 2011 All E.R (D 3 u a 71 9 (] 0 EWCA ( 49
: : ; e (f]l ap]:)f:a] at 1012 i
VplO{Cdeed on dIiiEIel I-ll grou ]d&), and there are also many other Cases up ,']ﬂgj these pri IC.pIBS lo
arious forms o S ve ¥ common clause i commercial co tracts. On contra 1;1 Il[) |

. Htracty €sloppel

e 3
presentalion and estoppel by convention, see A. Trukhtanoy,

-reliange

Feltham, D. Hochber )
LexaNerds, 2008 ]e; i;:{(}]?gLﬁeﬁh},{Sﬁenﬁr Bo;uer.- Estoppel by Representation, 4th edn (London:
Pyl -©-2. R Handley, Estoppel by Condyct and Election, 2 :
s 6), esp. Ch.8. For the operation of's.3 Misreprcsentatio]i /I\ocrjt’l;{;i?iinr((a%c:'ndun.
ation to

3 (1] 2 ~
-relia SCS. P g nd fo the T o) (5} ontracts
3
10n-reliance LIﬁLNC see below, ard. 9-22 al T th Unfa erms in Consum C

Regulations 1999 (now re
3 placed by Pt 2 of the C :
Shafisbury H : . ¢ Consumer Rights Act 2015:
hafabury Hotse (Developmients) Lid v Lee [2010] EWHC 1484 (Ch a [67]5'(;) .GIOZV’ para. -3},
0 Colling v Hiw;!f;”n“ﬂﬁtlgnggl ]pany could get round the Regulations by ey ’{’)Db”er: ‘
; 3 -Jones E.G.D. 207. CA (¢ i VICE ).
Estates Lid v G e} $ (clause defining actual i) :
ostensible auvthoif"cm;l\be Pmpgm?s Lid [1974] 1 W.L.R. 1335 (cg]ause aneii??e'my)l Overbmak‘g
different way, so ;’Q; ) CIlause which defines the authority of the represenctoivmg poes- ag?ms
' ’ 0 make clear that the agent does have authority and that th;Il i}i;rgser?tf‘ al
P - ; . entation is
principal without imposing any personal liability on the ;gent:

Stewart
rtv Engel [2000] 2 B.C.L.C. 528 (clause made clear that liquidator acted

1hlad 1o personal responsibility).
McCullagh v Lane Fox & Partners

Ltd,
Heler & Pt LTk above, n.7 at 45, 47, See also Hedley Byrne & Co Lid v

H it refers i
IL (credit reference given by bank “without responsibi lity”);
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ents contained in these particulars as to this property are made without

«All statem ) N
ty on the parl of [the estate agent] or the vendors or lessors.”

rGSP”nSibﬂi

The purpose of such a clause is to negative the assumption of responsibility
which might otherwise arise in the circumstances in which the defendant provides

information Of advice to the claimant.™

Clauses which Jimit the range of remedies available for misrepresentation.
A clause or notice might not limit or exclude remedies for misrepresentation
generally, but might instead exclude a particular remedy or rmaniadins, sl HLEG
the effect of defining the range of remedies which will be available if a
misrepresentation i established. For example, it might exclude rescission,
without touching on the question of remedies in damages'®:

wThis contract is neither cancellable nor voidable by either party.”

Or it might =xclude claims in respect of pre-contractual misrepresentations, and
limit the reatedy to damages for breach of contract in respect of representations
which are expressly incorporated into the contract. 14

~Juuses which impose restrictions on the availability of a particular remedy,
or which limit the quantum recoverable. A clause or notice might sometimes
seck not to exclude a particular remedy altogether, but to impose conditions on its
availability or scope. For example, it might seta limit on the quantum of damages
recoverable in respect of misrepresentation, either generally ot in a claim for a
particular remedy.'® Or it might require a claim to be made in a prescribed form,

Smith v Erie S Bush [1990] 1 A.C. 831, HL (mortgagors in two cases signed forms requesting
mortgage which contained terms providing that “no responsibility whatsoever is implied or accepted”
by valuer; and “the surveyor’s report will be supplied without any acceptance of responsibility on
fheir part to me™: different views were however expressed in the CA and within the HL as to the effect
of these causes—whether they negatived the duty or excluded liability); De Balkany v Christie
Manson and Woods Lid [1997] Tr. L. 163 (auction house would owe duty to buyer in respect of
negligent statements in catalogue entries but for statements in catalogue which made reasonably clear
that they did not assume responsibility); IFE Fund SA v Goldman Sachs International [2007] EWCA
Civ 811, [2007] 2 Lloyd’s Rep. 449 at [28]; Titan Steel Wheels Limited v Royal Bank of Scotland Plc,

above, n.9, at [89].

12 For the duty of care, and
the words “without responsibility
remedy of rescission for misrepresentation: Credit Lyonnais Bank
Guarantee Department [1996] 1 Lloyd’s Rep. 200 at 218.

12 Toomey v Eagle Star fnsurance Co Ltd (No.2) [1995] 2 Lloyd’s Rep. 88.

4 See the clause in Government of Zanzibar v British Aerospace (Laneaster House) Lid, quoted
above, para.9—02. An “entire agreement” clause has the effect of limiting claims for breach of contract
to those arising in the main contract itself, but does not necessarily exclude other remedies for
pre-contractual misrepresentation: below, para.9-06. For a clause defining the remedies available for
misleading or inaccurate pre-coniractual or contractual statements in a contract for the sale of land,
see Standard Conditions of Sale (5th edn, 2011), cl.7.1; Standard Commercial Property Conditions of
Sale (2nd edn, 2004), ¢l.9. The most recent versions of these Conditions of Sale are printed in the
Appendices to F. Silverman, Conveyancing Handbook (London: Law Society, re-issued annually).

1S See, e.g. Deepak Fertilisers and Petrochemicals Corp v ICI Chemicals & Polymers Lid [1999] 1
Lloyd’s Rep. 387, CA (but the clause did not {here on construction cover all liabilities); St Albans City
and District Council v International Computers Ltd [1996] 4 All ER. 481, CA. A clause might seek to

“assumption of responsibility”, see above, para,6-23. It has been held that
" attached to a statement are not sufficiently clear to exclude the
Nederland v Export Credit
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DIFFERENT FORMS OF CLAUSE OR NOTICE EXCLUDING OR LIMITING LIABIL 7y

or notified to the defendant within a
time-limit within which a claim must
providing for a more restrictive limi
under the general Jaw!®:

prescribed time period; or it might get g
be initiated by way of litigation, in effect
tation period than would normally apply

“the Vendor shall not be liable (by way of damages or otherwise) in respect of a breach
Agreement or claim by the Purchaser in respect of @ Warranty unless the Vendor sha.
been given written notice by the Purchaser of such breach or claim on
1992. Such notice shall be in writing and shall contain the Purchaser’
the amount claimed and the basis on which such estimate is made. Any
breach or claim of which notice is given as aforesaid shall cease unless

of such breach or claim are issued and served within 6 months of t
notice,”

of thig

_ Il haye
Or prior to Ist Janyy

s then best estimate of
liability in respect of 4
proceedings in Tespect
he date of the Writter

A clause might also seck to restrict the mechanisms available to enfo
for misrepresentation: for example, by excluding a defendant’s rights of set-off
including, therefore, set-off arising from the claimant’s pre-contractual misrepre.
sentations or claims for breach by the claimant of contractual warranties, 7

Ice claimg

“Entire agreement” clauses,

It is not uncommon for a commercial contract tq
contain an “entire agreement”

clause: for example, a clause which provides that!#

“this Agreement constitutes the entire agreement between the parties,”

Such a clause constitutes an agreement that the fu
parties agree to bind themselves are to be found
else: there cannot be any claim based on asidea

Il contractual terms to which the
in the agreement'® and nowhere
greement or collateral contract 2

exclude the operation of the principles of joint and several liability, above, para.2-14, and
that, in the event that the defendant is liable to the claimant for dama
person is also liable (whether jointly or severally),
of the damage. The defendant thereby avoids runn
Civil Liability (Contribution) Act 1978 against oth
For the ability of a company to agree under the Co
liability in this a way, see above, para.6-33, n.19]
' Thomas Witter Ltd v TBP Industries Lid [
for breach of contract, but not in respect of an
Daroga v Wells, unreported, 11 May 1994, C

SC paovide
ge in respect of which another
the defendant shall be liable only for nis own share
ing the risk of having no valuable slaim under the
er such potential co-defendai's vrho are insolvent,
mpanies Act 2006 ss.532-332 0 limit its auditors’
1996] 2 ALLE.R. 573 at 599 the clause restricted claims
Yy misrepresentation which induced the contract. See also

A (notice of claim in respect of warranties given by seller
in share-sale contract to be given to seller within 24 months after completion). For standard form

exclusion clauses to protect the vendor in a share-sale agreement, see Encyclopaedia of Forms and
Precedents, 5th edn, Vol.11 (2010 reissue), Form 8, esp. c1.0.4 (time-limit for claim under warranties),
\7 Stewart Gill Ltd v Horatio Myer & Co Ltd [1992] Q.B. 600, CA; Society of Lioyd s v Leighs [1997]
C.L.C. 1398, CA; WRM Group Lid v Wood [1998] C.L.C. 189, CA; Skipskredittforeningen v Emperor
Navigation [1998] 1 Lloyd’s Rep. 66; below, para.9-16.

¥ Inntrepreneur Pub Co (GL) v East Crown Lid [2000] 2 Lloyd’s Rep. 611; followed Inntrepreneur
Pub Co (CPC) v Sweeney [2002] EWHC 1060 (Ch), [2002] 2 E.G.L.R. 132,

' Whether the clause excludes implied terms will depend on its construction: Exxonmobil Sales and
Supply Corp v Texaco Lid [2003] EWHC 1964 (Comm), [2003] 2 Lioyd’s Rep. 686 at [25]-[27]

(clause excluded terms implied by usage and course of dealing, but might not exclude implication
based on business efficacy).

* Innirepreneur Pub Co (GL) v East Crown Lid,
& C.R. 452 at 460, Chadwick QC appeared to a
another, collateral, contract. However,

agreement clause as ensuring that the writ

above, 0,18 at 614. In McGrath v Shah (1987) 57 P.
ceept that such a clause did not necessarily exclude
he was there focusing on the significance of an entire
ten contract contained all the terms of a contract for the sale
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; : ies contractual
. not preclude a claim in misrepresentation. Tt On'lyddemiz tC rport o
But 1t doiztements which are not contained in the conlgrac?, ?t oizntatién 31
e c £ statement as a (pre-contractual) misreprese ;
status of any s
affect the

| | ich i imply one
Jauses. Often a contract will contain a clause nghdl‘?ff n;)(;[ nstu?op r;{l one
Mixed ¢ ?wisions described above, but is a comlblnah?n 0 lln eh u forms of
: : tabili use whic
Of the p St of 11ab111ty For example, a clal -
! nd/or limitation 3. mple . | i o
exclusion igmentu provision, an exclusion of liability for misrepresentat
“enfire agr ’ b
#pon-reliance * clause®*:

: ; ditions set out
¢ ties have negotiated this contract on the basis that_ thg terms ;T;d Cwolr:atsoever o b
“The par ;presem the entire agreement between them relating in any way

herein I

i i : ¥ Act
refore avoiding a challenge based on n(}u—compha.m.:e with Lhellaéi;v ;}Z(E;I)())pfgg -
iy oo oo L of Property (Miscellaneous Provisions) Act . ko 2L
e ﬂ;'e d'ifa collateral contract in the case of contracts for the sjale o . a?‘f;: g
particular 3}3?830},’1 10¢ L;lnla:tire agreement clause does not, hc;we.ver, E;(;El%&; g]céal%gl ]1;09 l1 S
L - O T ined: Surgicraft Ltd v Paradigm Bjo evices ! g L[.;;‘
il G e o : Huber (Investments) Ltd v Private D, Lo
FZDIOJ Ai] pE };: é%) 2[;1393%3 }a?;o[¥i]ifzﬂz$gl§i{i{‘Tlle En(tire Agreement Clause: Conclusive or a
19951 74 ol )
[Qur‘ﬂ;\‘ waeigh”b (é?ilz(l}iivaﬁ;Rr. (Sj'éw.wn Lid, above, n.18 at 614; Deepak Fe};lgeriaini
A :'“;‘i:g;izel;trﬂ‘ﬁ:; v ICT C‘hemr'cafs & Polymers Lid, abgveﬁln.ls a;V igei;iﬁnia;gp ],?ZT,SmeS
i , 7 e, 1980; Thomas Wi
i NEWSP‘TPE"‘SS_ (:Gnov.uepm[r‘;i;:i;eggfzzg’af ?, JBL:’?TI'S}I Aerospace (Lancaster Hou.z'e) L.tza;,} (;1:]0‘:%
o ;51? i Volkswagen Group UK Lid [2004] EWHC 1551 (Ch), [ ke
i Ozg]gNu ee QC: entire agreement clause negatives intention 1o crea Ugd
ER. (D) 7? s t[t (re-c:gontractLlal statements and collateral agr.eements}; L‘S.uzdé[ﬁ: ;ﬂdﬁlys
ey V@F?PE‘;S?,O [20071 2 E.G.LR. 13 at [23]-[28] (clause did nf.!t cover unders rie{ag
o C'W t:ide the scope of the contract which gave rise to claim based 0113 1;05; Ltdr_:/}
i pfﬂgeﬁ Sal;;in s which arose after the date of the entire agreement claus_;:),t . gz] o
. e =E]?' 3 U!% Ltd [2010) EWHC 86 (TCC), (2010) 129 Con. L:R, 147 a L
| Stt:l?mse hedules shall té)%ther represent the entire understanding and cons i
e ; tccen the parties icn relation to its subject matter and .super:.sede‘ any tpﬂleret(J
o ‘agmemem ¥ Wd ce, representations or agreement between the parties with respec L
discussions, cnn‘e?ipc_)ﬂ et}en’tatigns becoming terms of the agreement: a .clause 1ntend§:(1 to w1 it
. pl.-evs%te_ 151'11:131h oses would have had to go further), approved in AXA St!.'”." Ligfe Servrzsfidmg
R il i aL ;[ZE] 11EWCA Civ 133, [2011] 1 C.L.C. 312 at [92] (Rix LIz ¢ ause p s
i Cc'zmp e Ml stitute the entire agreement and understanding bcm.'eeu you ind us 1;.1 1encems
E Agfe_eme“t .ft.ecoicl'cot' . this Agreement shall supersede any prior promises, a,g1ie'1rn-id us,
e subj.ed‘ 3 derrtakings o.r. implications whether made orally or in writing between Signs prebes
repre.sentattl'l?g Zalﬁpect matter of this Agreement™ did not exclude lial?llltylfor mglsr;gigs]cgz;) 1Rep i
Eﬁ;{li}sﬂm Lid ;]/ Shoreline Housing Partnership Lid [.2013] EWCA Cnlav 621 bg{ represe,maﬁon ety
[17] ESimpIe “entire agreement” clause does not bar claim based mé &]s egﬁ ok |
convention). See also Encyclopaedia of Fﬂr};s ang;"lrecedents, .
:'POHEI'PME ClaUSfiS":?lJI 2::5 v2;;~11':;?/az/iivaszicemfgmcmrer House) Ltd, ﬂb_o‘,’fb, n.4. See a1]§9 TZ;ZT ii”
i _Gm‘e"f!mem fo cgurfes Lid, above, n.16 (l\#o separate clauses contal}nng (a) a Co;n ?zonmm
f‘ﬁ”?i‘ ol TBP””' L:; ‘I“non-rel,ianc-e" ::lemem& and (b) limitation of cla]ms{fm breac zrd above
e agl'ﬂeem?l?t dn’thjn rescribed period); funtrepreneur Pub Co (GL) v East Crowr;‘ ’h'ﬂhiu[;,
B 'gw:Eb“g}aus;; containing (a) entire agreement clause and (b) cleu.}sj;l:D excl;e ;ig o,
?;i;(;?z;f::]e‘gaﬁon and breach of duty). See a]fo E[”fydcolﬁﬁiféa :_r}l“t 1F1- ZT;;::; gu;ef]i D_reﬁ,ance anc,l
i e” clauses: i
ki (2008 reléséef 320{122514;: -]r'czlgszuﬁg),sll((ntl;? ]Q;ljcéll.lﬂ (disclaimer fm" contract tbf SE}IE Oif[ﬁ(;i;ﬁg,
nforiprtms'er]:c:inroetll_i];ncz .and ;nti re agreement), Forms 225-226 (various forms of exclusion o
?OrliuisZBpresentalion in contract for sale of land).

[369]
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COMMON Law CONTROLS OF EXCLUSION AND LIMITATION CLAUSES

[goods] which form the subject matter of thig contract angd accordingly they agree
liabilities for and remedies in tespect of any representations made are excluded saye in ;g 4

as provided in this contract, The parties further agree that neither party has placed 20 reliap
understandings whether oral ur? i

whatsoever on any representations
iti those express] inc
p ¥ Orporateq o

II.  CommoON Law CONTROLS OF EXCLUSION AND LiviTaTion CLAUSEg

(1) The Scope of the Common Law Controls

Common law controls generally limited to questions of incorporation and
interpretation of the clause.  The courts have n0 inherent power at Commgop

rness of contractual clauses and non-

n clauses and notices,2¢ Although
Y start from the position that the
ntract, the courts view an onergg
party’s potential liability unces he
vidence that the party whe wiil be
be part of the bargain; and ey will
ry carefully to determine its proper

Incorporation of the clagse, 25

propetly incorporated into the con
by both parties, this presents
his assent to all the written t

The court must be satisficd
tract.*” In the case of 3 written contract, signed
little difficulty. The claimant’s signature is taken ag
erms of the document he hag signed and any other

wat the clause was

3 Photo Production Ltd v Securicor Transport Lid [1980] A.C. 827, HL, at 851;
Railway Co of Canada v Robinson [1915]A.C. 740, PC, at 747.
** Interfoto Picture Library Ltd v Stile
Laceys Foorware (Wholesale) Lid v Bo
at 384-385,

** The approach at common law is not limited to exclusion and limitag

other onerous or unusual clauses: Interfoto Pictyre Library Ltd v Stiletto Visual Programmes Lid,
above, n.24. It applies also to fon-contractual notices in so far as such notices can oOperate to exclude
or limit liabilities, e.g. in tort: Ashdown v Samuel Williams & Sons L [1957] 1 Q.B. 409, CA (notice
excluding occupier’s liability in negligence towards entrant on land).

26 For further discussion, see Chitty, paras 13-008 to 13-017, 15—

Treitel, paras 7-004 o 7-013; Anson, pp.188-193; Cheshire, Fitool

27 Orthat a non-contractual notice was sufficiently brought to the a

binding on him in relation to a claim in tort: Ashdown v Samuel

Grand Trunk

ito Visual Programmes L1d [1989] Q.B. 433, CA, at 439, 445;
wier Internationa] Freight Lid [1997] 2 Lloyd’s Rep. 369, CA,

on clauses, but extends also to

002; Furmston, paras 3.8 to 318
tand Furmston, pp.207-215.
ttention of the claimant so as to be
Williams & Sons Lid, above, n.25.
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: i ument.*®
ich are expressly incorporated by a referencel in thf_: Slgnedoigzthnes be
B the contract is not wholly reduced to writing, it calp : art of the
te decide whether a clause intended by one party to hoc?;es is for the
difﬁcul: vs?as in fact incorporated. The general aplzroach u:l cslltllil o oot
contrac the time when the contract was co ) |
sk whether, at the pt to bring the clause
courts to as re reasonably necessary to attemy
steps as were 1easo y 1 norsed lorthe
- taklenﬁsr)ll;f;‘s atliention.“ If s0, the claimant may l?f’.heif to hatw:csg;zg oven if
fo the clatmar in fact intended to include it in the contract,
f he had not in fac AL L P ——
clause, even 1 d the clause. This is in reality just part o C .
P h%d n'()ttset?:: (‘z;rl;;as of a contract.?® But the fact that the (flause in (:}fut;setlgﬁciz;;
E ]cl}lrounusual clause leads the courts to approach this stage o
onerous

with particular care.’!

term
Bu t wher

(] i i f It
The general app i tion: construction contra proferentem
1 approach to mterpreta ; : ! iy
his is not the lace for a detailed diSCUSSlOTl' about the mterpretatlon QI CO !t[BiC S
1 e vAar -I()I‘IS canons of construction which are genﬂraﬂ emplo
here ar s, L y 1 )‘ed tO ass St a

e

i i document

~ F Graucob Lid [1934] 2 K.B. 394, CA, at 4:03 (Scrultor‘l 1LJd.d \x?silépiesemaﬁon,
8 [ lsiange v, 1 terms is signed, then, in the absence of fraud, or, I will add, ympe
o\ mg_cmfltiac_m_-ﬁ bu-md and it is,whally immaterial whether he has read the doc&az:eA ik 336’
e ﬂlu,];u!vrmi’ia and New Zealand Banking Group Ltd [2\006] E s K thé
g A’ﬁff?"’mf""‘ leS‘l 1 t [43] (misrepresentation corrected by the terms of the contrac hieh e
ol L'IDYd ; REP-b Eich he was bound although he did not read ﬂlem: the.tcll'mls :v g
el i m rint but appeared on the face of the documen.ts ; the pnpmpt hee ‘;))v{.;m]e =
hug etd i“gae Tﬁf‘s‘sé‘faizsb Eis an important principle of English ia“'sz:;c]:{ia?ng:;}:;s e
- i i i Tepercussi
cmmﬂercli a]" e an){-}'efi{?l;t ?231]1).\;31;5';2\/& ée;zgz Whpcre the signature has bDeinRhegdr;(); Utg
cmmmmlt)"f : i alctenns see Tilden Rent-a-Car Co v Clendenning (1978) Eii R. ].7]. g
?g?ba;::g;)h;;}iiﬂm Inves..:mem Co of Winnipeg, Mazni 1\; .Bg:;.:tdc éi,?;;;[]] E;i v. };‘lw” 6 1
Alta, affirmed on diﬁ:ere.nt grféueléisjg gtllizs)se?ltgg;:%ﬁ Engiand, see Lloyds“Bank Plc v Wsa_re;ggu;;
DLR. 5L (Sup Ct. Al see Bk I ¢ Eveleigh at 123); 1. Cartwright, “A (;ruarantecP;g[zum]
e (ESP'338 t pp.340-341; Amiri Flight Authority v BAE Systems ; [ o)
| L‘M‘C'L.Qﬁ G Lé p&l at [15} (Mance LJ, not deciding whether th;:m m;{wa,{
E . Ci'v 144'7" e hich' lile. principle of Interfoto Picture_ Library Ltd v- SE eliwunusual
" WfIlLﬂgl . nw3] might apply to exclude “a provision of an eeraneox}s li{l w 21 4% e
zfi?’f)@gz:;: | Cz;nw;ca;' T’ransport Inc v Exnor Craggs Ltd l[i?g(;] SilgnLalt?l):: iv asc(;;l;tahwd LB

! i in e, Wl

g _thf) fme,?ror:)ht?‘si:irfgggs?fr?gsjg; 3}1 ?f?:[mga‘;zsalry and General h_rsuran;% gjin(l ij N]c:}v
P]-ESSLII'G'UI time or OCZ [2001] EWCA Civ 735, [2001] 2 Lloyd’s Rep.. 161 ;EV[ o e
A ""SW?”CE] to signed documents); JP Morgan Chase Bank v Spng:ve av gthe i
Interfoto not apphcabce 0 hjg [2008] AIE.R. (D) 167 (Jun) at [585] (Glns_ter_ iR \tha_tevt::rﬂ tnpSigned
i EV‘;"HC 'l 1(:Eigﬁlé ?T;c’lude that it must, on any basis, have a veryl1m1ted applicatio
ZZ?[It)faSti;tb:hafr;Zn Eo&lmercial parties operating in the 1'm';12<:1a1 markets”).
2 Parker v South Eastern Railway Co (1877)[2 C“P.D. 4 h. ot 1) s i et
* The objective test to ascertain what obhgat]ops eac pz?.ry g eyl e

by he other to believe he was undertaking: Hardwick Gam.e a‘ o Rake v
- Cfl jation [1966] 1 W.L.R. 287, CA, at 339; Harris v Great le; e
E"}Oét;g)wlf’éoguger;l 53;5?30 (Blaci(burn I); Smith v Hughes (1871) L.R. 6 Q.B. 597, below, Ch.13,
e ble the clause is, the greater the notice which must be given of 1}t p;,fﬁf}jg
4 ;Tﬁefmoreﬁigﬁe]ls?n;m R. 461, CA, at 466 (Denning LJ);LT[?O?-E?,?,:;Slgfsaﬁ;:;mmm; o
[97112 o At 17 2. : icture Library Lid v Stile L
[1971] 2 Q.B. 163, CA, at 170, 172; Interfoto Picture
[1989] Q.B. 433.

[371]
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court in its interpretation of a contract 32 but for the purpo
. > SEs

e erpalign & clause is clear and fairly susceptible of only one meaning, giving allowance

or the presumption against effective exclusion which is embodied in the notion

construed contra proferentem
_ that is, against the party f A
;;iﬁ;t?];i;tcél thlo is setlekmlg to rely on it to his advgnlt-e?é;e 21; ?tdisosg)rb Eletﬁ “ . if g o
clause clearly and y : - | |
he claims. This approach, ori ?amb]guous.ly confers on him the benefit r .
ginally adopted iy el - P Wwhich (2) Examples of the Courts’ Construction of Clauses

grant contained in a deed, w,
: »" was long ago extend
exclusion or limitatio ' Xtended to all contracts; and si
n clause is one which can clearly have the ef?elgte f “Entire agreement” clauses. It is well established that a clause in a written
0

protecting one of the parti -
ok GluEs ot i ﬂf- es to the exclusion of the other, it is in the cq ntract providing that the contract constitutes the “entire agreement” between
need to construe clausecs T;i‘?;] Ia\; the courts have most often emphaSiI;Zeéq ﬂ;’f :;e parties normally®® has the effect that the parties’ contractual obligations are to
clay L conira projerentem. A defendant who se . in the written contract itself and not, for example, in any side
claul:: t;:;%uiig rig:ﬂ]:;;ulibsllhty m1]1§t therefore show thato b;ejetlsslag;:?é:&a Ee zg;llqitoélrl iollateral contract.*® But it goes no further than thif. This is s}i[mply

Y applics to the liabiliy in question 3 g5 ot B iy o mlvapresataion ar v e
e ect, S 3

cla i i
e ;15;: C?‘I,E?talz‘é; rl;e?}_u];t.fl:pded to apply to a different liability, or evep if

nt iz ; : ; I | ’ o
inbility as woll as the Joro lability agein, whjchlth]g remedies which are not expressly provided for in the contract,* clear words

M derll ap . < nave b 1
0 roac € 0 con tl (1] ¥ l I ——‘blilj u 5 |
; p a S 8 I.lcl'l I cont a pl‘ofei e.ntem hB h Een this Vo . e :C . : : ( | |
h t . Fiudicial di i the E ]lgll h langual has be i i i

the courts might n : :
9f the contra proferentem rule, The%e is ?l‘(:r (Iil(()) t g:alg,e quite so strict a application {k== k nd's of contract subject to the Unfair Contract Terms Act 1977). For a similar point in relation
I a contract must be read contra proferent Mk that t‘he rule \ the effect of the Misrepresentation Act 1967 on the interpretation of clauses excluding liability for
% v 56 o em and that in order to €scape from the -e-contractual misrepresentation, see Howard Marine and Dredging Co Lid v A Ogden & Sons
m]‘lg omg clear words are necessary.3’ B (Excavations) Lid [1978] Q.B. 574, CA, at 594 (Lord Denning MR, dissenting on the construction of
d. and provided the statutmy controls in ;.y b beforle ] the relevant clause). See also Thomas Witter Lid v TBP Industries Ltd, above, n.35 at 598 (Jacob J: it
i apler, the court e atl.on to unf.'au- is unnecessary after the Unfair Contract Terms Act to adopt artificial construction: “it is not for the
? Ourts sometimes apphed Jaw to fudge a way for an exclusion clause to be valid”; this decision has however been doubted in so
far as it interpreted a clause widely as covering fraud: below, n.49); AEG (UK) L1d v Logic Resource
Lid [1996] C.L.C. 265, CA, at 277; Society of Lloyds v Leighs [1997] C.L.C. 1012 at 1033 (in the
light of the Unfair Contract Terms Act, principles of narrow construction of exclusion and indemnity
clauses need not now be extended (o prevent clause excluding set-off for fraud from being effective).
In HIH Casualty and General Insurance Lid v Chase Manhattan Bank [2001] EWCA Civ 1250,
[2001] 2 Lloyd’s Rep. 483 at [119] Rix LJ speculated whether this development of the rules of
interpretation of exclusion clauses might call into question the strictness of the Canada Steamship
approach to clauses excluding liability for negligence: below, para.9-15.
3 The courts have, however, denied this normal effect to an “entire agreement” clause where,
properly construed in the context of the formation of the contract, the parties did not intend the written
contract to contain all the terms, but intended that the provisions of a letter of offer which enclosed the
written contract for signature should continue to have effect notwithstanding the clause: Fulton
Motors Lid v Toyota (GB) Ltd, unreported, July 6, 1999, CA. See also 1406 Pub Co Ltd v Hoare
[2001] 23 E.G. 154 (C.S.) (collateral contract prevailed over entire agreement clause); doubted in
Inntrepreneur Pub Co (CPC) v Sweeney [2002] EWHC 1060 (Ch), [2002] 2 E.G.L.R. 132 at [47]

» preferring insizng o
auses which is coutained
whether the language of

implement the policy in relation i
i . to the effectiveness of
in the controls provided by Parliament and only to (e)lslgl

* Lewison, Ch.7.

ibid. pala.I 08; E L. i ap re 1 7
] . . Pee 5 Whil]e]’ Contr oje, fem” i P
Teiv (: f i U v _y Pr ! ) ! f nien’” in A. Bur 'ows and E. eel (Eds), Co ract

* “Verba cartarum fortius aceipi
11 xx11i.380.

E )
* Thomas Witter Ltd v TBP Industries I,

untur ¢ erentem o] t a. 0 nmentaries,
ontra p]Gf tem™: C . Li . 36 s BlﬂCkSl ne, Comn 1 S,

: 1d [19 g

to I;?ve the effect of excluding or reducing l't[fmzxfi]as é\)}] (ilR. 573 at 595-596 (Jacob I: “if a clause is Pack )
ie;n'll:l.z ;?:tljzggﬁection cannot be mealy-mouthed in his Ji:ﬁ:f]:g E[Zu:fsuf ;tgtem‘ents then the party 9 Above, para.9—06. See in particular [nntrepreneur Pub Co (GL) v East Crown Ltd [2000] 2 Lloyd’s
constructi id for talsehoods he may have told™). But the cc;urrs ‘I|S g home. that he is Rep. 611 at 614, On the question of whether it excludes implied terms, See Exxonmobil Sales and
lability, doe o obrate for exclusion clauses where the clause lthoah 1o Ly e aiot iy Supply Corp v Texaco Ltd [2003] EWHC 1964 (Comm), [2003] 2 Lloyd’s Rep. 686, above, n.19.
[1996] E E ESEORb}Sdeeémmg an el_emcl_lt in the claim itself A/;‘ch.'[aggir 311,2:5 th;eﬁcm of excludig 4 Strachan & Henshaw Litd v Stein Industrie (UK) Ltd (1997) 87 B.L.R. 52, CA (clause providing
of negl[ge,{c e'_ l;u t . ,h Aat4s (dlSL‘_la]mer of responsibility which negatived’if % & P artners Lid | that the parties “intend that their respective rights, obligations and liabilities as provided for in the

x uch a clause is stil] subject 1o the contro uty of care in the tort ! Conditions shall be exhaustive of the rights, obligations and liabilities of each of them to the other

I of the Unfair C
ontract Terms Act 1977; arising out of, under or in connection with the Contract or the Works, whether such rights, obligations

below, para.9-33); Trade and Transport Inc v fing Kaiun K

210 aish :
36 E_Zt_ 2f?lg.uscs il i ‘ a Ltd (The Angelia) [1973] 1 W.L.R, or liabilities arise in respect or in consequence of a breach of contract or of statutory duty or a tortious
para.9-15. ght cover both negligent and hon-negligent breaches of duty: or negligent act or omission which gives rise to a remedy at common law™ (MF/1 General Conditions,
* Photo Production | td v S ; of duty: below, condition 44.4) held to be a comprehensive exclusion clause which excluded, inter alia, a claim under
“id v Securicor Transport Lid, above, n.23 at 846 850 the Misrepresentation Act 1967 s.2(1), since it was a claim “arising ... in connection with the
B Contract™).

[372]
[373]
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would have to be used.*2 And the courts in construing such a clauge have
the argument that it is too technical to draw a distinction between mistepr
tions and collateral warranties based on the selfsame representations: the
“this contract comprises the entire agreement between the parties”
themselves exclude misrepresentations. 3

Cjecteq
Csenta.
. Wordg
Sl.mply do Tot

Exclusion of liability for fraudulent misrepresentation. A clause might
attempt to limit or exclude a party’s liability for fraudulent misreprcsentati(m
either by expressly referring to liability for frand, or by being drafted so wide ag
apparently to cover fraudulent, as well as non-fraudulent, misrepresentations. It i
generally accepted, however, that a clause which expressly excludes or limitg# 5
party’s personal liability for fraud would be held ineffective at common law.45 Ay

Services Ple v Campbell Martin Lid [2011] EWCA Civ 133, [2011] | C.L.C. 312 at [94] (Rix LI: “the
exclusion of liability for misrepresentation has to be clearly stated. It can be done by clauses which
state the parties’ agreement that there have been no representations made; or that there has been gg
reliance on any representations; or by an express exclusion of liability for misrepresentation.
However, save in such contexts, and particularly where the word ‘representations’ takes s place

, talk of the parties’ contract superseding

be proved”).

* Deepak Fertilisers and Petrochemicals Corp v ICT Chemicals & Polvmers Ltd [1999] 1 LI
Rep. 387, CA, at 395,
* In Brown Jenkinson & Co Ltd v Perey Dalton (London) Ltd [1957] 2 Q.B. 621, CA, an ind-uity
against damages payable in deceit was ineffective on the basis of the doctrine of illegality, fa- the
doctrine of illegality in the modern law, see above, para.5-32.
* 8 Pearson & Son Lid v Dublin Corp [1907] A.C. 351, HL, at 353, 362; Boyd & Forest v Glasgow
and South Western Railway Co, 1915 8.C. (H.L.) 20 at 36: Fan-Atlantic Insurance Co Lid v Pine Top
Insurance Co Ltd [1993] I Lloyd’s Rep. 496, CA, at 502 (non-disclosure); HIH Casuaity and General
Insurance Lid v New Hampshire Insurance Co [2001] I Lloyd’s Rep. 378 at 357 see also in CA
[2001] EWCA Civ 735, [2001] 2 Lloyd’s Rep. 161 at [128] (concealirent or misrepresentation
inducing insurance contract); HIH Casualty and General Insurance Lid v Chase Manhattan Bank
[2003] UKHL 6, [2003] 2 Lloyd’s Rep. 61 at [16] (Lord Bingham: “it is clear that the law, on policy
grounds, does not permit a contracting party to exclude liability for his own fraud in inducing the
making of the contract”; see also Lerd Hoffmann at [76] (“no doubt™) and Lord Scott at [122]). The
position may be different in relation to fraud of agents or employees: HL in HIH Casualty and
General Insurance Ltd v Chase Manhattan Bank did not decide whether a principal or employer may
in law exclude his own liability for the agent/employee’s fraud, but held that, it such an exclusion is
possible, it must be done “in clear and unmistakeable terms on the face of the contract”; see Lord
Bingham (with whom Lord Steyn agreed) at [16]; Lord Hoffimann at [76]-{82] (whe saw force in the
submission that it may be possible to exclude liability for an agent’s fraud in performance of the
contract, but not in its formation); Lord Hobhouse at [98] appears to have thought that an exclusion in
relation to formation of the contract is not possible (the principal shouid insure against his agent’s
fraud); Lord Scott at [122] saw no reason of public policy why a party should not exclude his liability
or other remedies, for the agent’s fraud in which he is not personally complicit. In Smith v Chadwick
(1882) 20 Ch.D. 27, CA, at 44-45, Jessel MR assumed that an appropriately-drafied clause could
negative a claim of deceit by negativing reliance on the frandulent statement. Such a clause will,
however, be viewed with suspicion, given the statement by Lord Loreburn L.C in § Pearson & Son Ltd
v Dublin Corp at 353-354; “it seems clear that no one can escape liability for his own fraudulent
statements by inserting in a contract a clause that the other party shall not rely upon them™,

oyd’s
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i 1 W.L.R. 495 at 503.
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COMMON LAW CONTROLS OF EXCLUSION AND LIMITATION CLAUSES

Exclusion of liability for negligence. At common law a clause may have the
effect of excluding or restricting liability for negligence, whether the claim pe
based on the defendant’s breach of a duty of care arising in tort2 or in contract 53
or a claim based on negligence brought in equity** or under statute 55 English 15;“,
does not distinguish for this purpose between negligence and gross negligence:
the dividing line is between negligence (which may be excluded by gy
appropriately-drawn clause) and fraud o dishonesty (which may not’6) 57
However, the courts are cautious in their construction of a clause on which a
defendant seeks to rely to exclude his liability for negligence. If a clauge
expressly and unambiguously covers the defendant’s liability in negligence, the
courts will give effect to the exemption at common law.>® But a clause which jg
drafted more generally will be held to cover the liability only if the wording of
the clause is wide enough on its ordinary meaning to cover negligence and if
there is no head of liability, other than negligence, which it might realistically

have been intended to cover.”® This approach to the construction of exclusion
clauses is based on the assumption that60:

52

e.g. Smith v Eric S Bush [1 990] 1 A.C. 831, HL,

3 Alderslade v Hendon Lavndry Ltd [1945] K.B, 189, CA.

* Armitage v Nurse [1998] Ch. 241, CA, at 253-254 (exclusion of trustee’s liability under settlement
“unless such loss or damage shall be caused by his own actual fraud”).

3 A claim under the Misrepresentation Act 1967 5.2(1),
misrepresentations made negligently (above, para.7-24)
hecessarily effectively excluded by a clause which expressly refers to a “negligent act or omission”;
nor is it a claim based on breach of statutory duty. But it can be excluded by an appropriately-drawn
clause: Strachan & Henshaw Ltd v Stein Industrie (UK) Ltd, above, n.41 at 70, Whether the strict rule
of interpretation in the Canada Steamship case (below, 10.59) applies to a clause purporting 1o exclide
claim under s.2(1) depends on whether it is treated as a claim in “negligence” for the purposes o' it
rule, a question raised (but not answered) by Rix L] in 4757 Casualty and General Insurgsc Lid v
Chase Manhattan Bank [2001] EWCA Civ 1250, [2001] 2 Lloyd’s Rep. 483 at [1171 CT vowever
HIH Casualty and General Insurance Ltd v New Hampshire Insurance Co [2001] EWZA Civ 358
[2001] 2 Lloyd’s Rep. 161 at [136] (Rix LJ: “since negligence is not a condition precedent of a right
to claim under 5,2(1), I do not see why it needs to be expressly or impliedly exclidel™)
% Above, para.9-13.

3 Armitage v Nurse, above, n.54 at 254. Civil law systems, however, generally wweat gross negligence
(culpa lata; faute lourde) in the same manner as fraud; G.H. Treitel, Remedies for Breach of Contract
(Oxford: Clarendon Press, 1988), p.11.

% There is then a second question: whether the defendant will be prevented from relying on the
clause under the statutory rules discussed below, paras 9-18 et seq.
* Canada Steamship Lines Ltd v The King [1952] A.C. 192, PC, at 208, Lord Metton, applying the
law of Canada but basing his analysis on the earlier English case of Alderslade v Hendon Laundry
Ltd, above, n.53. Lord Morton’s judgment has been regularly cited and followed in later English
cases: see, e.g. Smith v South Wales Switchgear Co Lid [1978] 1 W.L.R. 165, HL, at 167, 172, 178
(applied to indemnity clause); Gillespie Bros & Co Lid v Roy Bowles Transport Led [1973] Q.B. 400,
CA, at 419-420, 421422 (Lord Denning MR differed at 413-415); The Raphael [1982] 2 Lloyd’s
Rep. 42, CA; EE Caledonia Lid v Orbit Valve Co Europe [1994] 1 W.L.R. 1515, CA, at 1521. See also
Macquarie Internationale Investments Lid v Glencore (UK) Lid [2008] EWHC 1716 (Comm), [2008]
2 C.L.C. 223 at [70] (Walker J: clause did not expressly exclude negligence, but “the obvious claim ...
which everyone must have had in mind when clause 6.8 was drafted, was a claim in negligence”).
0 Gillespie Bros & Co Ltd v Roy Bowles Transport Ltd, above, n.59 at 419 (Buckley LJ); Toomey v
Eagle Star Insurance Co Lid (No.2) [1995] 2 Lloyd’s Rep. 88 at 92-93; Greenwich Millennium
Village Ltd v Essex Services Group Plc [2014] EWCA Civ 960, [2014] 1 W.L.R. 3517 at [91], [94]
(Jackson LJ: “The Canada Steamship principle is a rule of construction, not a rule of law. As Devlin
LI stated in Walters v Whessoe [(1960) 6 B.L.R. 23, CA, at 34] the rule of construction rests on the

although in substance relating (o
is not a claim in negligence and so is not
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s 2003] 2
:'Iz ?I?.g{v%aizz; and General Insurance Ltd v Chase Manhattan Bank [2003] UKHL 6, [ 1
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loyd’s Rep 61 at [12], [67], [95], [116]; see also HIH Casualty and General I{gg’f£11f|?iﬂ£{;xfi)v
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HIH.CH'W%{!J; m-q ‘ ll‘ez)und and rightly so” that a clause which provided that the msurfed”s .a iuded
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11322?; Craig Fishing Co Ltd v Malvern Fishing Co Ltd [1983] 1 W.L.R. 964, HL; George Mirchel
(Chesterhall) Lid v Finney Lock Seeds Ltd [1983] 2 A.C. 803, 1“;521 ARTR——
5 EE Caledonia Ltd v Orbit Valve Co Europe, above, n.59 at

consequential logs in favour of both parties).
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STATUTORY CONTROLS OF EXCLUSION AND LIMITATION CLAUSES

(1) Misrepresentation Act 1967, Section 375

Scope of the provision.

Section 3 of the Misrepresentation Act 196775
provides as follows:

“3

(1) Ifacontract contains a term which would exclude or restrict—

(a) any liability to which a party to & contract may be subject by reason of any
misrepresentation made by him before the contract was made; or

(b) any remedy available to another parly to the contract by reason of such 4
misrepresentation,

that term shall be of ng effect

(2) This section does not apply to a

“If a contract contains a term”,

effectiveness of contractual terms whic
remedy. It does not therefore apply to
disclaimer in the particulars of sale issu

Section 3 only applies to limit the
h exclude or restrict the Liability o
a non-contractual notice, such ag a
ed by an estate agent which do not

73 Chitty, paras 7143 to 7-153; Furms
bp-352-355; Cheshire, Fifoot and Furmston, pp.376-378.
"6 As substituted by Unfair Contract Terms Act 1977 5.8
2015, Sch.4 para.l. The original text read:
“3—If any agreement (whether made before or after the commencement of this Act) contains a
provision which would exclude or restrict—
(a) any liability to which a party o a contract may be subj
made by him before the contract was made; or
(b) any remedy available to another party to the ¢
that provision shail be of no
of the contract, the court or a
circumstances of the case.”
The purpose of the substitution was to bring the
Contract Terms Act 1977, and to enable
“reasonableness” under the 1977 Act. See
Reform Committee, Cmnd. 1782 (1962)
clauses to cases where the representor co
representation to be true.
7 That is, any contract except one between a trader and a consumer within the meaning of the
Consumer Rights Act 2015 (but excluding a contract of employment or apprenticeship): 2015 Act
8.61(1)~(3), and “trader” and “consume
1967 Act therefore covers not only bu

1 are defined in 5.2 (see 5.76(2)); below, para.9-37. §.3 of the
1siness-to-business confracts, but also contracts between two
private individuals, neither acting for purpos

es relating to their trade, business, craft or profession.

ton, paras 3.95 to 3.96; Treitel, paras 9-122 o 9-134; Anson,

, and amended by Consumer Rights Act

ect by reason of any misrepresentation

ontract by reason of such a misrepresentation;
effect except to the extent (if any) that, in any proceedings arising out
rbitrator may allow reliance o it as being fair and reasonable in the

provision into line with the scheme of the Unfair
a direct cross-reference (o be made to the test of
also below, para.9-25. The Tenth Report of the Law
paras 23-24, had proposed only to restrict effective exclusion
uld not show that he had reasonable grounds for believing the
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CHAPTER 16

INTRODUCTION: NO GENERAL DUTY OF DISCLOSURE'

[ SEOPE ORI PO » i 6 wioni 3 57505 5 ves a5 § 5908 ¥ 798 5 858 § 97 5 6.8 3 5 16-01
1. The General Rule: No Liability for Non-Disclosure . . .. .............. 16-02

1. SCOPE OF THIS PART

Duties of ditciosure in the formation of contracts. This Part of the book is
concerner “vith the liability of one contracting party to the other party for the
failure to disclose information that was relevant to the latter’s decision to enter
inte thecontract. Such a liability will necessarily constitute a breach of a duty of
disciozure, and therefore our inquiry is into the situations in which the courts
-ecognise duties of disclosure in the formation of a contract. There are other
situations in which the law will hold that one party owes a duty to disclose
information to the other; for example, during the performance of a contract, or in
dealings between them during the currency of a particular relationship between
the parties. These are not, however, within the scope of this book and will
therefore not be considered in detail.

II. THE GENERAL RULE: NO LIABILITY FOR NON-DISCLOSURE

The traditional starting-point: no general pre-contractual duty to disclose.
English law does not impose on parties who are negotiating for a contract a
general obligation to disclose information: that is to say, the starting-point is that
each negotiating party may remain silent, even as to facts which he believes
would be operative on the mind of the other.® This does not mean that no party
ever has an obligation to disclose information: the circumstances in which the
law does recognise a duty to disclose are discussed in Chapter 17. But the burden

! On non-disclosure generally, see Spencer Bower (Non-Disclosure); Chitty, paras 1-162, 7-155 to
7-181; Furmston, paras 4.28-4.31; Treitel, paras 9-136 to 9-166; Anson, pp.358-373; Cheshire,
Fifoot and Furmston, pp.378-387; A. Duggan, M. Biryan and F. Hanks, Contractual Non-Disclosure
(Melbourne: Longman, 1994).

 Davies v London and Provincial Marine Insurance Co (1878) 8 Ch.D. 468 at 474. The strongest
statement is by Blackburn I in Smith v Hughes (1867) L.R. 6 Q.B. 597 at 607; below, para.16-04; see
also Cockburn CJ at 603-604 and Hannen J at 610-611, statements which are more closely tied to the
facts of the case (which mvolved a sale by sample). For a more recent reaffirmation of this position
relying, inter alia, on the judgment of Blackburn 1, see Bangue Keyser Ullmann SA v Skandia (UK)
Insurance Co Ltd [1990] 1 Q.B. 665, CA, at 798-799.
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is on the party who claims a remedy in consequence of the defendant’s fai]
speak to show that there was, in the circumstances, a duty to disclose.3 _—
Non-disclosure, misrepresentation and mistake. This a i
non—dlsclosm‘e is in marked contrast to that taken to a claim1(3)11)?r1(1)1£;gl];lf:;t)on:;s;_!lilm‘.1 3
Paljt I of this book showed that once a misrepresentation is establish, Zhon,
claungnt has a range of remedies. The more cautious approach to a clae' -
n011~dllsclosure is a consequence of the distinction between misrepresentati iy
non-dlgc]osure, viewed in the context of the approach taken by English lzswvo‘z1 g
fom-liat[on of a contract. A claimant who seeks to avoid a contract on the .
of either pon—disclosure or misrepresentation will typically be claimin fhmund
made a mistake, or entered into the contract on the basis of assumptionsgas tat -
relevant surrounding circumstances which he now knows were 1'1:1accurate-0 b
now that he knows the truth, he says that he would not have entered the coé&aﬂd
ha.d he not made the mistake or made those assumptions.* In the case i? g
musrepresentation, he alleges that it was the defendant’s misrepresentationcih |
lcaused h}ln to make the mistake: the defendant’s words or conduct communicat E:jt
mfor.matlon on which the claimant relied in deciding to enter into the contraa ?5
Bgt in the case of non-disclosure the defendant has done nothing to cause E[:h
mistake or to give rise to the claimant’s assumptions as to the circumstan :
surrounding the contract; he failed to give the claimant relevant informatfzes
whlch_ would have corrected the mistake or false assumption. A claim 10[%
nm.l-dlscl(.)sure therefore falls between mistake and 111isrepres-entati011' t}:?
claimant is not simply relying on his own mistake or misunderstanding; [‘)l,it il :
does h'e say that the defendant caused it. He claims that the defendant %ho;.lld h i
tqld him something to correct the mistake or to inform him .bettelr about évl‘\f
circumstances relevant to his decision to enter into the confract, and tha ~.~e l;
entitled to a remedy in consequence of the defendant’s failure to ,fulﬁl this dutyS

The reluctance to impose duties of disclosure. Legal systems differ in their
gene_ral approach to duties of disclosure; and the contrast in ;‘ms arlaa between
English law and Buropean civil law Jurisdictions is partieuiaily sharp. This is
?herei_’ore an area where a brief comparison with other systeins’ approa;:hes can
1Hummate the underlying rationale of the approach taken by English law. Two
particular features of the English law of contract, which contrast witiq the
con‘espopdmg rules within civil law systems, can be mentioned by way of
explar.latflon: the general view of the relationship between parties d{mn ythe
nhegotiations; and the significance given to a party’s mistake in the fbrmatiof of a
contract.

Fust, it can be said that English law takes a VETY narrow view, not only about
duties of disclosure, but more generally about liability betwé:en neggﬁating

3 ; . .
. qumes v London and Provincial Marine Insurance Co, above, n.2 at 474
Ml(;s_takle assumes a positive state of mind about the facts or law: above, para.12-03; a claim for
non- ' i [ mi : : ;
15closure may, however, be based on a lesg precise siate of mind—it can be sufficient to show

Jorgetfulness or ignorance of the circumstances that would have been relevant if they had been

ldm?wn. Hﬁoweyer, the gist .of the claim in non-disclosure is not the claimant’s state of mind but the
efendant’s failure to provide relevant information to the claimant
* Above, para.1-04. .
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parties during the pre-contractual phase. There is no general heading of
“pre-contractual liability” in the English contract law textbooks,® whereas
continental European jurisdictions generally find a home for such a principle.”
Although the scope of “pre-contractual liability” can extend to other, very
different matters® it can also encompass the duty of disclosure during the
negotiations, because the legal systems which accept a generalised form of
pre-contractual liability do so on the basis of a duty of good faith between
negotiating parties; and the duty to disclose can be linked to the duty to negotiate
in good faith. This is not to say that commercial parties in continental European
jurisdictions have onerous altruistic duties from the moment that their
negotiations begin, nor that each party has to lay all his (commercially sensitive)
cards on the table during the negotiations. All legal systems recognise the
independence of the parties negotiating a contract and start from the same
position: that each is entitled to look after his own interests during the
negotiations. However, although this is not the place to explore the topic in
detail,” it con be said that European civil law jurisdictions are generally more
preparec- ‘o recognise that the relationship between negotiating parties—even
comymercial parties—can change during the negotiations so that each is no longer
aclins completely at arm’s length; and the principle—or, at least, the
larguage—of “good faith” is called upon to explain this. By contrast, the English
rourts have not admitted a general principle of good faith during the negotiations;

& Chitty, paras 1-159 to 1-164 is an exception; but that passage is written by way of explanation thal

the English approach is very different from civil law jurisdictions: see esp. para.1-164. See also

Cartwright (Formation), Ch.2.

7 The place for the principle varies; some legal systems (e.g. France) impose liability in tort for

“pre-contractual fault”; others (e.g. Germany) have an autonomous principle of culpa in contrahendo;

Chitty, para.1-164. For a survey of many comimon law and civil law jurisdictions, see I. Cartwright

and M. Hesselink (eds), Precontractual Liability in European Private Law (Cambridge University

Press, 2009); E.H. Hondius (ed.), Precontractual Liability (Kluwer, Deventer, 1990); and for source

materials (in English) on several European jurisdictions, see H. Beale, B. Fauvarque-Cosson, J.

Rutgers, D. Tallon and S. Vogenauer, Cases, Materials and Text on Contract Law, 2nd edn (Oxford:

Hart Publishing, 2010), Ch.9. Sec also P. Giliker, “A Role for Tort in Pre-Contractual Negotiations?

An Examination of English, French and Canadian Law™ (2003) 52 1.C.L.Q. 969.

¥ e.g. whether liability can be imposed on a party who negotiated in bad faith and with an ulterior
motive, never really intending to conclude the final contract with the claimant; or failed to warn the

claimant sufficiently promptly of his decision not to proceed with the final contract and thereby
allowed the claimant to continue to run up expenses preparing for the contract; or broke off the
negotiations wrongfully in such a way as to inflict loss on the claimant—for example, at the very last
moment at the end of detailed and lengthy negotiations, when the contract was about fo be signed.

9 See J. Cartwright and M. Hesselink, Precontractual Liability in European Confract Law
(Cambridge University Press, 2009); R. Sefton-Green, Mistake, Fraud and Duties to Inform in
European Coniract Law (Cambridge University Press, 2005); R. Zimmermann and S. Whittaker,
Good Faith in European Contract Law (Cambridge University Press, 2000); Lando and Beale, arts
1.102(1), 1.201, 2.301 and corresponding Comment and Notes; C. von Bar and E. Clive (eds),
Principles, Definitions and Model Rules of European Private Law: Draft Common Frame of
Reference (DCFR), Full Edition (Munich: Sellier, 2009), art.I1.-3:301, and corresponding Comments
and Notes which outline the relationship between the rules presented in the DCFR and national laws.
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indeed, they have gone further and have rejected the notion of

negotiating parties that arise other th
' _ an from ¢ i
from making misrepresentations!©: orirectually bind

] duties bBtWeen
I0g promises, o

ﬂ‘lie cgncgpt of a 'duty Lo carry on negotiations in g
a ve1$ar?a1 position of the parties when involved in ne

tS})zzoudlgf, lcf;gatlr systfems, such as those in continental Europe,'" which in the
ﬂler;%; ° havl; l-a(itt' oclus on the consent of the contracting party, and whieu
o 16 (;llve % yvldc dc_:ctnnes of mistake, might be expected alg ‘"
resmtagcgto Sur;e: dl % clhmes oflghsclosure; or, at least, there is legs likely t(? ]:0
P i elve opment.™ But English law is reluctant to allow 4 claima ;
e ol rsc ake t(')blfe'ndelr a cor.ltract void," and places more emphasig ;1 :
Consistenty with s resricive apprah e, T IkS mistEprosentton,
strong assumption that there is no gpeneral (?urtglf)tt? I;i;j;ﬁﬂiflliaw e

“whate er be the case i T I' her o the vend
W V 7 a court of morals el 1 g i
) - ; : N s ho Gcal obli ation on ndor
the pur Chdse] that he is uj der a1 llstake, not i]lduced b}’ the act of the vendor.” l

to inform
sil . ) ; .
facilzz as tmlsrepl.esentatmn. ~ Sometimes what appears to be silence may i
ok 011:11. to a misrepresentation. To establish a claim based on misrepreseit:l
o e cbaunant must show that the defendant communicated a falsehood to hi !
fa]SChe;nd e; ﬁmﬁggh‘the df:fendant’s actions, as well as his words: and b ]tlhn
. whaﬁ? hv; t }i? is hidden in a t.rue statement. Misrepresentations by,conduc?{ ‘ni
di);cussec-l ;;1 . (Js:a;e;lmeﬁr;tsdwhlch are literally true but misleading) have H;;;]
lier, ¢ Tundamental distinction is betw i B fh
effect of misleading the claimant i i siaply s o e Y
» and silence which simply faj i i
Focts t e L the ol : _ stmply fails to ilinninate the
s surrounding the contract as the clai
_ . @ aim {
(wrongly) believes them to be, In this Part, we are concerned cnj's wi:lllltthzhlzetitiy
] T

e e, °nt was not made in the

i . rly strong statement; i

; E]L; d’ss?{yé ptcio2 ]Str?rf%z ;:;“ }B’en'omzc Inc v Petroleo Brasileiro SA [2005] EWC):O(I;‘]!TJ ‘é(Q’TDE;gBﬂg?TIS
| . at - But it illustrates the . i i i ,

it Mgt et g s i general starting-point of English law, and its contrast

" Above, para.1-05.

5
“ In French law the general pr
- pre-contractual duty of disclosure ig no icit i i
. ! : 2 sclos w explic i
c\ﬁﬁl}glﬂ] w?s dr'elormed W.flth effect from 1 October 2016: see art.| 1 12—-1; and tfgeﬂ;l:;;l —
of disclosure in the regimes governing particular types o,f contract (inclﬂgjiir

context of a claim for non-disclosure and is a

ous specific
g consumer

LG.DJ, 2 ’ &
> 2013), paras 15121830, See also, more generally, J. Ghestin (French Repon}(]?%l;zs:;

Preucuntlractual Obligation to Disclose Information” | g

g;f};ﬁ:;?,;ﬁ, :(jl;wl}l :;Tigg;\;il S‘D‘E tl“alyonj, eds, Ig;lg; (11}?.4"(7[;?’ ;C:briclz\?agf;iﬁyb eA :L%’E!:’T ?:;f;h
b Ao, ol le 80 Essai d'une Théorie (Paris: L.G.DJ., 1992). ' ol
';424.'32');::{;&];1‘3:?(1}1;;, :tbc;x(;c;,gné at'dﬁ(g (Blackburn J‘? Walters v Morgan (1861) 3 De G. F. & J. 718 at
?Pwever ity b A gora“?gg?e“ LC: “simple reticence does not amount to legal fraud,
® Above, paras 3-04, 3-08.
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form of silence, that which has not actively misled the claimant. Only if the
claimant cannot find a misrepresentation should he seek to establish that the
defendant was in breach of a duty to disclose information, because that is
generally a more difficult claim and the remedies are less extensive than the

remedies for misrepresentation.'®

Non-disclosure as the omission to speak. Liability for non-disclosure is
liability for omission. It is therefore not surprising that the courts have been
cautious in imposing liability. We saw earlier'” that for a long time the courts had
difficulty in accepting that there should be liability for non-fraudulent statements
where a party had given no contractual warranty about the truth of his statement.
In this context words were seen as posing more of a problem than acts;
non-fraudulent statements more than fraudulent; claims for economic loss more
than claims for physical damage. But at least in such cases the defendant is to be
made liable far having actively caused the undesirable state of affairs against
which the claimant seeks a remedy. Given, however, that liability for
non-disclesiire involves a claim that there was not even a positive misrepresenta-
tion but-only a failure to make a statement which would have avoided the
claiviant’s undesirable state of affairs, one can understand why the courts have
reautred the claimant to show not simply that, had the defendant provided the
information in question, the undesirable consequence could have been avoided,
but also why the defendant should have provided it.

Could English law develop more generalised duties of disclosure? One
might ask whether there is scope for reform of the law so as to impose more
generalised duties of disclosure. In the eighteenth century Lord Mansfield saw
the possibility; but also saw it in terms of a generalised principle of good faith

between contracting parties’s:

“The governing principle is applicable to all contracts and dealings.

Good faith forbids either party by concealing what he privately knows, to draw the other
into a bargain, from his ignorance of that fact, and his believing the contrary.

But either party may be innocently silent, as to grounds open to both, to exercise their
judgment upon. Aliud est celare; aliud, tacere; neque enim, id est celave quicquid reficeas; sed
cum quod tu scias, id ignorare emolumenti tui causa velis eos, quorum intersit id scire.?

This definition of concealment, restrained to the efficient motives and precise subject of any
contract, will generally hold to make it void, in favour of the party misled by his ignorance of

16 Below, Ch.17.
17 The arguments have varied in relation to different remedies. The courts found particular difficulties

in relation to claims for damages for negligent misrepresentation: above, paras 6-01 to 6-05.
Rescission was allowed more easily for non-fraudulent misrepresentation, although there was some
initial hesitation in moving beyond fraud: above, paras 4-02 to 4-04. We shall see later that the
arguments in favour of imposing duties of disclosure also vary according to the remedy sought, and
the courts are more reluctant to impose a remedy in damages for non-disclosure than to allow
rescission of the contract: below, paras 17-43, 17-44, 17-45.

8 Carter v Boehm (1766) 3 Burr, 1905 at 1909-1910, 97 BE.R. 1162 at 1164-1165. For discussion of
the case, with a historical perspective, see S. Watterson, “Carter v Boehm (1766)” in C, Mitchell and
P. Mitchell (eds), Landmark Cases in the Law of Contract (Oxford: Hart Publishing, 2008), p.59.

19 Cicero, De Officiis, Book 3, paras 52, 57: “Concealment is one thing, silence is another ...
Concealment is not just holding something back in silence, but when, for your own benefit, you intend
that those who have an interest in knowing what you know should remain in ignorance of it.”
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the thing concealed.
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Carter v Boehm, above, n.18 at 1909, at 1164
22 Below, paras 17-06 et seq. -
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in this book. It is used in the context of various remedies for misrepresentation.®
And in recent years there has been an increase in the information which
Pam‘esrin particular, consumers—can by law expect to be given before
concluding a contract.*® However—as discussed earlier in this chapter—the
fundamental difference between misrepresentation, on the one hand, and duties of
disclosure, on the other, taken in the context of the general approach to the
relationship between the parties during the negotiations for a contract, is likely to
lead the English courts to be very cautious in any such development in domestic
law.>”

General approach to finding duties of disclosure and remedies for
non-disclosure.  As the law stands today, there is certainly no general duty of
disclosure and no single, general test for whether a party owes a duty to disclose
information. This does not, however, mean that one cannot categorise the kinds of
circumstance in which the courts will impose liability for non-disclosure.
Sometimes ey will hold that the particular type of contract carries with it a duty
on one or'botn parties to disclose information; and sometimes they will say that,
regardless of the type of contract, the type of relationship between the particular
partics carries with it the duty on one of them to disclose information to the other.
i sddition, a party will sometimes be required by statute to disclose information.
Mioreover, where there is a duty to disclose information, the consequences of
non-disclosure—the remedies available to the party to whom disclosure should
have been made—will vary. In Part 1 of this book we saw that the courts do not
take a unitary view of liability for misrepresentation: although there are some
general characteristics of a “misrepresentation® the detail varies from one

25 gp to determine whether the claimant is entitled to rely on a statement (for the remedy of
rescission); whether the defendant owed a duty of care in tort to the claimant; whether a
pre-contractual representation was warranted in the contract; above, paras 3-12, 3—46, 3-47.

26 Below, paras 17-59 to 17-61.

27 Anson nhotes at pp.372-373 the increase in regulatory requirements of disclosure and speculates
whether legislative intervention might be indicative of the underlying rationale and principle of a duty
of disclosure, and therefore lead reform in this area. This is very much the approach that was taken in
French law to justify an extension of the duties of disclosure: J. Ghestin, above, n.12. See also M.
Fabre-Magnan, above, n.12 and “Duties of Disclosure and French Centract Law™ in Good Faith and
Fault in Contract Law (. Beatson and D. Friedmann, eds, Oxford: Clarendon Press, 1995), p.99; P.
Legrand, “Pre-contractual Disclosure and Information: English and French Law Compared” (1986) 6
0.J.L.S. 322; P. Giliker, “Regulating Contracting Behaviour: The Duty to Disclose in English and
French Law” (2005) 13 European Review of Private Law 621. The underlying principles of contract
in civil systems lend themselves more readily to such development: above, para.16-04. For general
and comparative discussion see H. Kotz and A. Flessner, European Contract Law, Vol.l (trans. T.
Weir, Oxford: Clarendon Press), pp.198-205; H. Beale, B. Fauvarque-Cosson, J. Rutgers, D. Tallon
and 8. Vogenauer, Cases, Materials and Text on Contract Law, 2nd edn (Oxford; Hart Publishing,
2010), section 10.4; R, Sefton-Green, Mistake, Fraud and Duties 1o Inform in European Contract Law
{Cambridge University Press, 2005), esp. pp.24-30; and for economic arguments see A.T. Kronman,
“Mistake, Disclosure, Information, and the Law of Contracts” (1978) 7 I.L.S. 1; R.A. Posner,
Economic Analysis of Law, 9th edn (New York: Wolters Kluwer, 2014), para.4.7; M. Fabre-Magnan,
above, n.12; B. Rudden, “Le juste et 'inefficace, pour un non-devoir de renseignement” (1985)
R.T.D.Civ. 91. In recent years there have been significant influences from European Union law,
particularly in relation to consumer contracts, although the present and future position is now
uncertain: see above, para,1-035; below, para.17-59.

28 Above, Ch.3.
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