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CHAPTER 2

THE COMPANY IN FINANCIAL TROUBLE

When a company falls into financial difficulties, control of the company and its
undertaking may pass from the board of directors to an administrator or a liguida-
tor and indeed successively from one to the other. During the period of an
administration, control may be shared between the administrator and the board of
directors, though in this case the board will have a limited role and be very much
the junior partner. (Similar questions can arise in connection with receivership but,
following the qualified prohibition of administrative receivership,! those tensions
will now only rarely be encountered in practice.) In view of the ov
tions and responsibilities of the board of directors, administrators
an overview of their respective roles and legal duties in the conte
is called for (in particular, as regards

I.

erlapping func-
and liquidators,

xt of insolvency
the continuation of the company’s business).

THE REspoNsBILITIES OF MANAGEMENT AT A Tmve OF FINANCIAL
Dirrrcurry

Directors confronting solvency issues still have all the general duties of direc-
tors specified in s5.170-177 of the Companies Act 20062 but their duty to promote
the success of the company is expressed to be subject to any enactment or rule of
law requiring directors to consider or act in the interests of creditors.? Directors do
not have a duty to ensure that the company does not trade at a loss (in the sense Of
a duty which is enforceable as such and without more),* but continuing
without due consideration for the consequences involves the risk of chali
the company does not survive, on the grounds of fraudulent or wrongful ir,
in disqualification proceedings brought by the Secretary of State. In consid

w0 trade
suge, if
ading or
ering all

Insolvency Act 1986 s.72A.

The duty of a director under 5.172(1) to act in good faith in the interests of the company is a duty to
act in what the director believes, not what the court believes, to be the interests of the company. The
test is a subjective one. See: Re Smith & Fawceit [1942] Ch. 304, 306 (CA); Madoff Securities
International Lid (In Liquidation) v Raven [2014] Lloyd's Rep. F.C. 95 at [190]; and Re HLC

Environmental Products Ltd [2014] B.C.C. 337 at [91] and [92]. As to shadow directors, see Vivendi
SA v Richards [2013] B.C.C. 771.

Companies Act 2006 5.172(3).

Secretary of State for Trade and Indusiry v Taylor [1997] | W.L.R. 407, 414, (Note also E-Clear
(UK) Ple (In Liquidation) v Elia [2013] 2 B.C.L.C. 455 (CA), per Patten LJ at [30]: “an excess of
liabilities over assets is not a bar to a company continuing to trade provided that it can meet its Ii-
abilities as they fall due”.) For public companies, consider also Companies Act 2006 s.656 (duty of
directors to call meeting on serious loss of capital) and also the FCA Listing Rules and Disclosure
Guidance and Transparency Rules sourcebook, Regulation (EU) No.596/2014 of the European

Parliament and of the Council of 16 April 2014 on market abuse. See also the Financial Services
Act 2012 Pt 7 (offences relating to financial services).
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pestions it is important to remember that any 1'nSOlvcncyhpr{i]CSﬁ;hrlflliltjplc

th‘la;fet;]to a specific company rather than a grgup. Dlrec_t;);sa[\:cfi ;)ddl'esq e 414
. i ithi be astute both to recogni :

i rships within a group must both niticts
dl;?zltfgaypexi%t hetween different companies 1n the gtrl?u% agl;:l :2 t?raekneciuto bt
h i i 3 f 5 are justifie
thei s in respect of each company ar e
L asct;lr?cl‘; of eachpcompany. The conflicts of interest bletween a paltent company
Clrgugge or more of its insolvent subsidiaries may be particularly acute.
an

(a) Duties of directors to the company

; ; no duty of care in the conduct of its business to
;:eﬁf I;?}f?&{uiecgﬁggﬁgzs?gﬁ its diregtors likewise owe no d;;;eii ;r?tﬁii éjfie;fégf
- itors ir 5 But if the company 18 1 , :
* et o Comparly: rotect the interests of its creditors.®
e drﬁytlgftzzcchuglﬁ:;)éﬁ;o ;Zgﬁei?;? :ﬁnm avoid responsibility by leaving
s t tE(l) others.” This duty will be enforceable in the name pf the company
managel’l_l; Il ot adn;ilnistrator. The time at which the directors’ duties rgqmrc‘therrll‘
hadle E_itOI’( recard to the interests of creditors rather than the interests 0
. hagelggr?iasr flifﬁfult to define with any precision.® It may be that as a c‘om_patl:yn?
ot ‘01 itudlion worsens, the directors will be under a duty to pay greater a ? ]
ﬁ.mmcmhs1 ; (;rests of its c’reditors, and that duty will be remforgcd ifa potf:r% ia
ilzrr:st;c:i:ﬁlo; proposed course of action carries a high lcvzi;l (])f n.sk ani?1 21:1;% r?;e
# i rejudi -editors if it goes wrong? (particularly since, -
?’f I‘:‘]:Zilﬁtﬁ; g)ugrigfntjot: ltfle success gf the company, they are required by statute
AN

inati rochemical
5 Dillon LJ in Muftinational Gas and Petrochemical Co v Multinational Gas and Petrochen
5 per
o / [1983] Ch. 258 (CA). A _ ) . —
6 A;EWH;{SDLi;(;’Og L] '111 Liguidator of West Mercia Safetywear v [.)‘od{i (198%}(;1-9?551\:22‘”81{ o
e ith approval to Kinsela v Russell Kinsela Pty Lid (In Ll.qu;dan_(m . re.“ L s
11]:118 Wé t}?P\}Nales Court of Appeal); New South Wales and Yukong lee é.r of &OAsqocfajeS et
e iberi . 12. See also Colin Gwyer soc [id
i [1998] 1 W.L.R. 294, 312. A
Investments Ct)ﬂi-()j;:;:ifrsgj [[}rd [2]003] B.C.C. 885; Nicholson v Penjnakrtgrr (NZ) er’){)%]?)%sz][]i
g ﬂﬁg}fbge\z Zealand Court of Appeal); and the obiter dict_a in S_p:es v The Qge{in (2 L
ngRﬁo’» (_H(igh Court of Australia). It is suggested that the abiter dlctl\})m }c;i g,OJSIGen;phiCh .
W' ll'cvu;a,-r.;L v Edward Baron Development Co Lid [1986] 1 WL.R. ‘115 = ( t aécm-até]y o3

i that the duty is owed to creditors as well as to the company, does no i e
gBSfT‘. Lhﬁaw A director who acts in the interests of the g::ue}"al_ body c_)f ‘CI'EdHOIIS,. l}{ I e aar
Er'lghli 'nts;rests of a particular creditor, is not in breach of his fiduciary duty: sceme A e
wit] ;83[117 | B.C.L.C. 266, 272. Conversely, it is a breach of duty to_advaqce St
Lm"t'[ u.'|a173:1'f:ditlor.w.itﬁout believing that to be in the interests of the C}'edltors as; wo fore.ﬂective i
EJ‘}"m (lic Lid v Maroo [2012] 2 B.CL.C. 369 at [168]. The rule ag_amst recn];;l l"y B
arﬂlilggqto claims for breach of fiduciary duty and may apply Lo (:launs4 t;rt()(léi ) 17); Neuberger ke
OE?YEI e i 5 Pfa ;-kf ) [2?'05111? [ (e:r'.scu‘re Lidv F, irst Nan’onal Trustee

i idered in the light of Internarional Let ; Ly b
dlcmn;% SLhcoi‘EIZ%TngT gzgsivhere it was held that the rule agamst relﬂecuve .1oss‘d1d‘ ;:}Il IEJereri Zr; ! :
zi?pgmto; 6f an admiﬁistra;ive receiver from bringing anl ac{;juontz;]ga;rrl;tu ;]Let;aaie;\;:xc i Sgprimary

: : o 12 .

: ted that such claims were correctly d.lSl]ﬂg'llls hed on 1 e i
g&:ys?sgieﬁidaggoiﬁor and there is no correlative duty of directors to the general creditors P
posed to the company.

7 F Options Lid v Saunders [2012] B.PLR. 113 at[10]. 1593, S ke Ve aithe
8 In Facia Footwear Ltd v Hincheliffe [1998] 1 B.CL.C. 218,228, : ) e required
d['1 glco.rs of a company which had been “in a very dangerous financial ??’S]jt“[J;[}[z] e g

s i i 50, e.g. Roberts v Frohlich L. 4

t of the interests of creditors. See also, e.g. ) : opniyc oy
gﬁ?éﬂﬁzﬂ;;zsnraz Projects Lid [2014] B.C.C. 337; and BTI 2014 LLC v Sequana SA [ 1
il il iquidati SWLR. 722
9 lgel:pizl‘ Eéltr[efat (JIJ[in [giuseia v Russell Kinsela Pty Ltd (In Liquidation) (1986) 4 N.S
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to have regard to the likely long term consequences of their decisions'?). Once it i
the interests of creditors which are at stake, a ratifying resolution by shareholderg

will not protect the directors from the consequences of a breach of their fiduciary
duty.!!

(b) Fraudulent trading

If in the course of the administration or winding-up of a company it appears thag
any business of the company has been carried on with intent to defraud creditors!2
of the company or creditors of any other person, or for any fraudulent purpose, 13
the court may on the application of the administrator or liquidator of the company
(as the case may be, and, in either case in the alternative on the application of their
assignee) declare that any persons who were knowingly parties
of the business in such manner are to be liable to make such co
to the company’s assets as the court thinks proper.!

For the purpose of this section, the authorities establish the fol]owing
propositions:

to the carrying on
ntribution (if any)

(a) for a person to be held liable for fraudulent trading, it must be established
that he was personally dishonest, and the more improbable such personal
dishonesty, the more compelling must be the evidence needed to satisfy the
court on the balance of probability, s Dishonesty is an essential element, Tt
is accordingly necessary to show that there was either an intent to defraud
or a reckless indifference whether or not the creditors were defrauded!s;

(b) the carrying out of one transaction alone may be sufficient, for example, the
acceptance of a deposit or the purchase price for goods in advance know-
ing that the goods cannot be supplied and the deposit or price will not be
repaid!7;

(c) the defrauding of an individual creditor may be sufficient, but the section

(New South Wales Court of Appeal). The opposite approach was taken in BT/ 2014 LLC v
$A [2017] Bus. L.R. 82 where it was a

the severity of the risk (see at [462]).
Companies Act 2006 s.172(1)(a).
Liquidator of West Mercia Safetywear v Dodd (1988) 4 B.C.C. 30 (CA).

The term “creditor” denotes one to whom money is owed, whether or not fi= Voot is presently
recoverable; in the context of the section the term includes both existing caitingents and future
creditors: see R. v Smith [1996] 2 B.C.L.C. 109 (CA), 122; and see Cannanc v J. Cannane Pry Lid
(In Liquidation) (1998) 192 C.L.R. 557 (High Court of Australia), 566. There is no territorial
limitation: see Bilta (UK) Lid v Nazir [20151 A.C. 1 (SC).

For the distinction between these two limbs, at least for the purposes of criminal liability pursuant
to Companies Act 2006 5.993, see R, v Hollier [2013] EWCA Crim 2041 (CA).

Insolvency Act 1986 s5.213, 246ZA and 2467ZD. An assignment may include the right to the proceeds
of an action. The contribution is of a compensatory nature and ought not to include a punitive
element: see the obiter dictum of Chadwick L] in Morphitis v Bernasconi [2003] Ch, 552 (CA), 579,
Re Overnight Lid (No.2) [2010] B.C.C. 796; and Re Overnight Ltd (No.3) Ltd [2010] B.C.C. 808.
"This section and 5.214 (below) may be applicable to foreign companies operating in the UK: consider
Re A Company [1988] Ch. 210. See also Stocznia Gdanska v Latreefers Inc [2001]B.C.C. 174 (CA).
For potential criminal liability, see Companies Act 2006 5.993.

Aktieselskabet Dansk Skibsfinansiering v Brothers [2001] 2 B.C.L.C. 324 (Court of Final Appeal of
Hong Kong), per Lord Hoffmann: Re H {Minors) [1996] A.C. 563 (HL), 586-587, per Lord Nicholls.
Hardie v Hanson (1960) 105 C.L.R. 451 (High Court of Australia): and see also Cannane v J. Can-
nane Pry Ltd (In Liquidation) (1998) 192 C.L.R, 557 (High Court of Australia), 565-567. Sec also
Bernasconi v Nicholas Bennetr & Co [2000] B.C.C. 921.
Re Gerald Cooper Chemicals Lid [1978] Ch. 262, 268 F-G, per Templeman J: “[A]
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is not engaged in every case where an indi_vidual crcdlt}(})rsl?bz;sefszﬁ
defrauded. It must be shown (;{‘;at the business of the company ha
i ith intent to defraud'?; . ) \

(d) IL;::drr(l):r: ;Eing or receipt of a ;:irlel"ef)ence over other creditors will not neces-
sari itute fraudulent trading®; -

?grllalg j(‘)];zt:lt;l” to the impugned tradin_g, there must be s.hown‘:l i) t{;ﬂ‘h'av::a1

i been fraud on the part of the company in the conduct of its business®’; an
(ii) that the individual concerned toolf some gcti_ve stﬁp t[»_? };r(l)lr;l(;)‘tug ;ﬁﬁ
business on the part of the corr;pglna/. gt is no:3 Islttifiitizcl:?emt at he fai

- advise against it or indeed failed to prev :

(f) ?tlis (:L\gtsseizisary that the individual Shpuld have hilid any p(;Wlfr of magig?;
ment or control over or have assisted in th_e cal;rgymg on of the c;orrg);; Su}é :
business. It is sufficient that he has knowmglyi t.aken ad\;mta,:conieg »
trading, for example by accepting repayment of hlS. debts borrllng; onie Lghis
knew to have been obtained by ﬂ:he compan]izgmrylng on busi .

urpose of making the repayment; 5
(2) :ariogail; Ela;) be held liable for fraudu]ent trading, andla;ll tcr:llgilsyetzﬁast
£ knowi=dge of fraud may be attributed to his employ_er n-o.lwn 1s a . \ihere
the aniyployee acts dishonestly, in breach of duty apd in cir cum;zt.ancg

e wvould not have passed on his knolwlcdg‘e to his qmployer *; an e
(R ere is a sufficient intent to defraud if credit is Obtal'neﬁjl ata ;1m? de -
person knows that there is no good reason for thinking that %n l
become available to pay the debt when it becomes due or ;hortly 1_ grea mé

It is unnecessary to establish knowledge that funds will never beco

available.®

The leading case on dishonesty in a commercial setting is Royal Brunei Airlines
Sdn Bhd v Tan* in which Lord Nicholls stated:

“Honesty has a connotation of subjectivity, as distinct from the objectivity‘ of ncgll_gencc.

Honesty, indeed, does have a strong subjective element in that itis a dcscrlptu?n ‘o‘r Elftype
i : o . m

of condL;ct assessed in the light of what a person actually knew at the time, as distinct fro

.o _— i 9
himself with the fire of fraud cannot complgil‘] if he is smﬁled .ﬁfteet flﬁ;ﬁr bi\:’e rll ;T_na;!;:;z;sr; 15;_2.&
0333 (CA). Query whether the provision requires the party to s~ >
Eﬂg.nco.tgn)leil; aﬁe)r,Qme gct, and therefore to have given some encouragement to the trading in ques
tion before it takes place.
18 -phitis v Bernasconi [2003] Ch. 552 (CA). o
19 ﬁog;:}f;x Ltd [1979] Ch. 592; R. v Grantham [1984] Q.B. 675 (CA). The giving of a preference
i rev i ification proceedings.
might, however, lead to disquali
0 Re Augustus Barnett & Son Ltd (1983) [?i;}“C](f\szg(;;l i
2 i Building Provisions Lit .L.R. k o ‘
& i‘: it‘gatl;frﬁ‘:;niiig of (‘g‘knuwledge” in this context see Morris v Bank of India [2004] B.C.C. 404,
[113)-[121]; affirmed in [2005] B.C.C. 739 (CA), 752.
3 Re Gerald Cooper Chemicals Lid [1978] C(t(\: it;)?,
= ja v Morris [2005] B.C.C. 739 ; ) o -
a3 ga?krfmfgj;[lgﬂi Q[ B. 675 (CA). “A company incurs a debt when by its ‘cj;llmgfll_t g?c; Orir ;g:;s;
e 60300 Soriietti fokis 89 er of s and commercial reality, renders it hable
to do something which, as a matter of aubstan(_:e an ! : S
ich i i le”: Standard Chartered Bank of Aus
for which it otherwise would not have been liab e ey
{ rt South Wales), 57. In this respect,
tic . 1) (1995) 18 A.C.S.R. 1 (Supreme Court of qu 5 : :
g.r;]ﬂlcclo‘]?’t’ge cin(npan; is the same as that of any customer for goods or services who olztea‘u;zec;egg
on the basis of an express or implied representation that he can and will pay in due course:
v Ray [1974] A.C. 370 (HL).
Royal Brunei Airlines Sdn Bhd v Tan [1995] 2 A.C. 378 (PC), 389-391.

[13]
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what a reasonable person would have known or appreciated. Further, honesty and its
counterpart dishonesty are mostly concerned with advertent conduct, not inadvertent
conduct. Carelessness is not dishonesty. Thus for the most part dishonesty is to be equated
with conscious impropriety. However, these subjective characteristics of honesty do not
mean that individuals are free to set their own standards of honesty in particular
circumstances. The standard of what constitutes honest conduct is not subjective. Honesty
is not an optional scale with higher or lower values according to the moral standards of
each individual. If a person knowingly appropriates another’s property, he will not escape
a finding of dishonesty simply because he sees nothing wrong in such behaviour ...

... [it must be kept in mind] that honesty is an objective standard. The individual is
expected to attain the standard which would be observed by an honest person placed in
those circumstances. It is impossible to be more specific. Knox J. captured the flavour of
this, in a case with a commercial setting, when he referred to a person who is “guilty of
commercially unacceptable conduct in the particular context involved’: see Cowan de
Groot Properties v Eagle Trust Plc.”” Acting in reckless disregard of others’ rights or pos-
sible rights can be a tell-tale sign of dishonesty. An honest person would have regard to
the circumstances known to him, including the nature and importance of the proposed
transaction, the nature and importance of his role, the ordinary course of business, the
degree of doubt, the practicality of the trustee or the third party proceeding otherwise and
the seriousness of the adverse consequences to the beneficiaries. The circumstances will
dictate which one or more of the possible courses should be taken by an honest person

-~ Likewise, when called upon to decide whether a person was acting honestly, a court
will look at all the circumstances known to the third party at the time. The court will also
have regard to personal attributes of the third party, such as his experience and intel-
ligence, and the reason why he acted as he did.”

The extent to which dishonesty is a subjective or an objective concept has been

the subject of some debate.?® For a time, it was thought that a greater degree of

Tre Resronsmimies OF Manacement At A Tive O Fivanciar Dirsicurry

378. In summary, she said that the liability for _djsh_()nest assistancg requires a dishonest
state of mind on the part of the person who asswt_s ].U.Ihﬂ brf:ach gt trust. Such a state of
mind may consist in knowledge that the transaction is one in which he cannot honest_ly
participate (for example, a misappropriation _ot other people"s mqr!ey), or it may consist
in suspicion combined with a conscious decision not to mak_e inquiries which might result
in knowledge: see Manifest Shipping Co Ltd v Uni-f‘olfgns Insurance Co Lid [2003] 1
A.C. 469. Although a dishonest state of mind is a subje(.:u\@ mental state, the standard by
which the law determines whether it is dishonest is objective. If by ordinary standards a
defendant’s mental state would be characterised as dishonest, it is irrelevant that the
defendant judges by different standards. The Court of Appeal held this te be a correct state
of the law and their Lordships agree.

ﬁ]eir Lordships accept that there is an element of amb.iguit)'l 'in these remark§ which
may have encouraged a belief, expressed in some academic writing, Llhat t'he Twinsectra
case had departed from the law as previously understood and mvneld inquiry not merely
into the defendant’s mental state about the nature of the transaction in which he was
participating but also into his views about generally acceptable standards ‘of honesty. But
they do not consider that this is what Lord Hutton‘meant. The rcfere’nce to ‘what he l{nows
would offend normally accepted standards of honest conduct’ meant only that his
knowledge of the transaction had to be such as to repder his participation contrary to
normally scceptable standards of honest conduct. It did not require that he should have
had reflections about what those normally acceptable standarfis WeTe. '

Simirasly in the speech of Lord Hoffmann, the statement (in pgra.ZO) that a dishonest
stai= nf mind meant ‘consciousness that one is transgressing ordinary standards of hon-
e-vhehaviour’ was in their Lordships” view intended to require cnnsciousm;;ss of those ele-
inents of the transaction which did not make participation transgress ordinary standards
of honest behaviour. It did not also require him to have thought about what those standards
were.”

subjectivity had been introduced into the concept of dishonesty by Twinsectra Ltd It is not easy to reconcile the Privy Council’s “clarification” of the majority 2-008
v Yardley.?® One, widely-held, interpretation of the case was that in order to ) speeches in Twinsectra with the fact that Lord Millett dissentedl in that case on_the
characterise a defendant as dishonest, he must have engaged in behaviour which question of the correct interpretation of Lord Nicholls’ speech in Royal Brunei. In
was dishonest by objective standards, and he must have subjectively realised tha Lord Millett’s opinion, dishonesty was a subjective concept insofar as account must
his conduct was dishonest by those standards (or at least have been reckless as {0 be taken of considerations such as the defendant’s experience and intelligence and
the fact).* Lord Hoffmann, however, put a different interpretation on Twinsectra his state of knowledge at the relevant time, but the question for the court was
when giving the advice of the Privy Council in Barlow Clowes Internaiivral Lid whether an honest person in those circumstances would appreciate that what he was
(in liquidation) v Eurotrust International Ltd': doing was wrong or improper, not whether the defendant himself actually appreci-
P i L e - ated this.32 It is suggested that although the Privy Council presented its judgment
The ]udgf? stated th‘at ¢e law in tlerms largely de?lv?dlirom the advice 21 the Board given in Barlow Clowes as “clarification” of the majority judgments in Twinsectra, the
by Lord Nicholls of Birkenhead in Royal Brunei Airlines Sdn. Bha:'v Tan [1995] 2 A.C. effect of the decision in Barlow Clowes was in reality an affirmation of Lord Mil-
lett’s dissenting judgment. . )

¥ Cowan de Groot Properties v Eagle Trust Plc [1992] 4 All ER. 700, 761, This apparent divergence of view between the Privy Council and the House of  2-009

30

31

In Grupo Torras SA v Al-Sabah [1999] C.L.C. 1469, a case, inter alia, about dishonest assistance,
Mance LI regarded dishonesty as essentially objective, yet he acknowledged that the test of
dishonesty in Tan allowed some subjective considerations to be taken into account: “Ingredient (iii)
[dishonesty] was considered in Royal Brunei Airlines Sdn. Bhd. v Tan, where Lord Nicholls gave
the advice of the Privy Council. The case establishes that dishonesty in the context of a knowing
assistance claim is an objective standard: see at 389B~G, The individual is expected to attain the
standard which would be observed by an henest person placed in the circumstances he was: at 390F.
But those circumstances include subjective considerations like the defendant’s experience and intel-
ligence and what he actually knew at the time: at 389D and 391B".

Twinsectra Ltd v Yardley [2002] 2 A.C. 164 (HL).

See the speeches of Lord Hoffmann and Lord Hutton in Twinsectra [2002] 2 A.C. 164 (HL), [20]
and [35]-[36] respectively.

Barlow Clowes International Ltd (in liquidation) v Eurotrust International Ltd [2006] 1 W.L.R. 1476
(PQ), [107, [15]-[16].

[14]

Lords® was considered by the Court of Appeal in Abou-Rahmah v Abacha.* The
Court of Appeal decided, having considered the proper qpproach to prccedent
involving cases from the House of Lords and Privy Council, that the “interpreta-

3% it is not necessary that he should actually have appreciated that he was acting disl_lonestl_y; it is
sufficient that he was”: see Twinsectra, [121] and [122]. See also Barnes v Tomlinson [2007]
W.T.L.R. 377; and Al-Khudairi v Abbey Brokers Lid [2010] PN.L.R. 32.

3 See Conaglen and Nolan, “Precedent from the Privy Council” (2006) 122 L.Q.R. 3_49.

M Abou-Rahmah v Abacha [2007] 1 All E.R. (Comm) 827 (CA). See also Cun.nmglzgm. y Cun-
ningham [2009] T.L.R. 227 (Royal Court of lersey): Aerostar Maintenance Inrernammal, Lid v
Wilson [2010] EWHC 2032 (Ch), [183]-[184]; and Aviva Insurance Ltd v Brown [2012] Lloyd’s Rep.
LR. 211.

[15]
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tion” of Twinsectra given by the Privy Council in Barlow Clowes should be taken
to represent the law of England and Wales.* Thus, a person is to be judged by an
objective standard of honesty—he cannot set his own standard.? But in judging
whether someone has attained this standard, the Court will take into account what
he actually knew and intended, i.e. his subjective state of mind .’

Against this background, the real problem posed for management by the
fraudulent trading rules is how far and how long the company can continue to incur
credit when the directors realise that the outcome of future trading is uncertain and
that there is a real risk that things may not improve so that creditors may not be paid.
As set out above, although the test of dishonesty will involve a court inquiring into
the subjective state of mind of the directors in order to ascertain what they actu-
ally knew and intended, the standard by which their conduct is judged to be hon-
est or dishonest is an objective one. If by ordinary standards the directors’ conduct
in continuing trading is dishonest, they will not be able to escape liability by say-
ing that they saw nothing wrong in what they did.

(¢) Wrongful trading»

In contrast to the rules on fraudulent trading discussed above, where the principal
focus is on the propriety of incurring new liabilities,* wrongful trading is concerned
with the inevitability of an insolvent administration or liquidation. In any case
where directors*’ have been responsible for wrongful trading by the company
which, by depleting its assets, has occasioned loss, s5.214 and 246ZB of the
Insolvency Act 1986 empowers the court to impose on those directors liability to

% See Abou-Rahmah v Abacha [2007] 1 All E.R. (Comum) 827 (CA), [66]-[70], per Arden LJ. (On the
question of precedent, see now Willers v Joyce [2016] 3 W.L.R. 534 (SC).)

The relevant standard is the ordinary standard of dishonest behaviour. Tt may not be a universal
standard and the existence of a body of opinion to the effect that the ordinary standard is too high
will not preclude dishonesty: Starglade Properties Lid v Nash [2011] Lloyd’s Rep. EC. 102 (CA).
Royal Brunei, Twinsectra and Barlow Clowes were all cases on liability for dishonest assistance, hut
the Reyal Brunei principles as clarified in Barlow Clowes are consistent with Lord Hoffmeni’s
observations in the Court of Final Appeal of Hong Kong on the concept of dishonesty in fratac 2nt
trading in Aktieselskabet Dansk Skibsfinansiering v Brothers [2001] 2 B.C.L.C. 324 (Court »i Final
Appeal of Hong Kong), 334.

#  See Re A Company [1988] Ch. 210; Re A Company (1988) 4 B.C.C. 424; Re Produce Mcarketing Lid
(1989) 5 B.C.C. 569; Re DKG Contractors Ltd [1990] B.C.C. 903.

It is possible (though relatively rare) that a company’s business is carried on +vith intent to defraud
existing creditors.

The term “director” for this purpose includes: (1) a de jure director; (2) a de facto director (ie.a
person who assumes the status and functions of a director although never or never validly ap-
pointed); (3) a “shadow director”, i.e. a person (not claiming or purporting to be a director) in ac-
cordance with whose directions or instructions (but not on whose advice in a professional capac-
ity) the directors are accustomed to act: Insolvency Act 1986 ss.214(7), 2467ZB(7) and 251). It is
sufficient that the shadow director has a real influence and it is unnecessary that the directors adopt
a subservient role: see Secretary of State v Deverell [2001] Ch. 340 (CA). It is also sufficient that a
governing majority of the board is accustomed to act accordingly: see Ultraframe (UK) Lid v Field-
ing [2006] F.S.R. 17, [1272]. For a valuable analysis, see Re Kaytech International Ple [1999] B.C.C.
390 (CA). In that case, the Courl of Appeal did not agree with the notion that the two concepts of a
de facto director and a shadow director did not overlap, a view which had been espoused by Millett
I in Re Hydrodan (Corby) Lid [1994] B.C.C. 161. See also Noonan and Watson, “The Nature of
Shadow Directorship: Ad Hoc Statutory Intervention or Core Company Law Principle?” [2006]
J.B.L. 763; and Smithton Lid v Naggar [2015] 1 W.L.R. 189 (CA). A director of a corporate direc-
tor is not, without more, a de facto director of the subject company: Commissioners of Revenue and
Customs v Holland [2010] 1 W.L.R. 2793 (SC) (subject to possible exceptions, corporate directors
will be outlawed by ss.156 A—C of the Companies Act 2006 when they take effect).

36
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contribute to the assets of the company for the benefit of its creditors. Two condi-
tions have to be satisfied before that power can be exercised:

(a) the company must have gone into inso]vent_admjnistrz}tion or liquicl!atmn
(meaning administration or liquidation at a time .V\.i}.le]’] its assets are insuf-
ficient for the payment of its debts and other liabilities and the expenses of
the proceeding); and . o

(b) at some time before the commencement of l!mt 1nsolvenc;y proceeding 1n.
respect of the company the person to be held liable was a director and either
knew or ought to have concluded that there was no reasonabl e prospect that
the company would avoid going into insolvent administration or
liquidation.*!

It is not enough to say that, if the company had not still been trading, a particular
loss would not have been suffered. There has to be a sﬂufhcwm connection betwien
the directors’ misconduct and the company’s losses.” However, in any case when
these conditions are satisfied, the court may, on lthe application .ot the adrmmstrg:
tor or liquidator, as the case may be (or their as§1gnee), declare that sqch person |4:
liable to make such contribution to the company’s assets as the cqurt thinks proper*
unless it is satisfied that after the date of such actual or constructive knowledge th,e
person took e very step with a view to minimising tlhe potential loss to the company s
creditors as he ought to have taken (assuming him to ha'vc knpwn_that lthere was
no reascnable prospect that the company would avoid going ‘1‘nt0 1r-1§olven,t,
adaénistration or liquidation).* Accordingly, the burden of proof of “due dlhg_ence
12 squarely placed on the director.*® In order to make out the defence, a director must
show not only that continued trading was 1ntenqud to reduce the net deﬁcnen;y in
the company but also that it was designed to minimise loss. to 1nd1v1d_ua1 (i:edltors
(including new creditors for debts incurred durmg the conmllued trading). |

For the purpose of determining the extent of his constructive know_fledgc and for
the purpose of determining the propriety and sufficiency of th_e action taken, the
standard is taken to be that of a reasonably diligent person having both:

“(a) the general knowledge, skill and experience that may reasonably be expected of a
person carrying out the same functions as are carried out by or entrusted to that
director in relation to the company; an(:l . -

(b) the general knowledge, skill and experience that director has.

Whether a company has a reasonable prospect of avoiding an insolvent liquida-

4L Insolvency Act 1986 s5.214(2) and 246ZB(2). So long as they had the required _kn'owledge Wh_llb[ a
director, it is not essential that they remained a director when the acts or omissions constituting
wrongful trading took place.

2 Re Continental Assurance Co of London Ple [2001] B.PLR. 733. Grant v Ralls [2016] Bus. L.R.
555 at [242]. " A

# An assignment may include the right to the proceeds of the claim.

i Insolvex%-lcy Act 1986 5.214(3). In Re Produce Marketing Consortium Ltd (No. 2) (1989) 5 B.C.C.
569 it was held that the jurisdiction was compensatory rather than penal and }hat th:e orc_ler shou}d
reflect the amount by which the company’s assets had been depleted by the dmectqr s rmsc_ondu(,t.
In Re DKG Contractors Lid [1990] B.C.C. 903, the court identified the_c_late on whx_c'h the d11'ec_tnrs
should have recognised the inevitability of liquidation and assessed liability by requiring a contribu-
tion equal to the trade debts incurred after that date.

s Re Idessa(UK) Lid [2012] B.C.C. 315; Brooks v Armstrong [2015] B.C.C. 661.

4% Grant v Ralls [2016] Bus. L.R. 555 at [245]. . . Social

47 Insolvency Act 1986 ss.214(4) and (5) and 246ZB(4) and (5), cf. Department of Health and Social
Security v Evans [1985] 2 AIlER. 471.
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tion cannot be determined on the basis of a snap-shot but must reflect rational
expectations of what the future might hold. However, directors are not clairvoyant
and their failure to foresee what subsequently happens does not necessarily mean
that they are liable for wrongful trading.*8

The following distinctions between fraudulent and wrongful trading stand out:

(a) liability for fraudulent trading can attach to anyone, whatever his role in or
relationship to the company; in the case of wrongful trading, liability can
extend only to directors (but including de facto and shadow directors)*;

(b) liability in the case of fraudulent trading depends on some positive act,
whilst liability for wrongful trading can attach in respect of an omission to
act;

(c) in the case of fraudulent trading, the burden of proving fraud lies squarely
on the complainant; but in the case of wrongful trading, once the two condi-
tions for establishing liability are satisfied, the burden is upon the director
to prove that he was diligent in attempting to avoid loss to the creditors;

(d) fraudulent trading involves primarily a failure to have proper regard to the
interests of future creditors (i.e. those giving credit to the company); wrong-
ful trading involves a failure to have regard to the interests of all the credi-
tors as a class; and

(e) for the purpose of fraudulent trading actual knowledge must usually be
established of the company’s actual or prospective inability to pay debts as
they fall due; for the purpose of wrongful trading there need only be shown
that the director ought to have known of the inevitability of insolvent
liquidation.

It is at least theoretically possible, albeit unlikely in practice, for a director to incur
liability for fraudulent trading in circumstances where he would not be liable for
wrongful trading. This could happen where a director had a legitimate expectation
that his company would escape liquidation through some form of restructuring but
meanwhile caused the company to incur new debits that he knew would not be paid
in full. For that reason, directors dealing with a possible insolvency have to consides
their actions in the light of both potential statutory liabilities and not merely fisat
fraudulent trading as an aggravated form of wrongful trading.

(d) Disqualification of directors for trading whilst insclvent

In cases under s.6 of the Company Directors Disqualification/Aci 1986, a ground
of unfitness often relied upon is that the director concerned was responsible for the
company (rading whilst insolvent and that in so doing he took unwarranted risks

with creditors’ money. In Re CU Fittings Ltd® Hoffmann J. summarised the posi-
tion as follows:

® Re Hawkes Hill Publishing Co Ltd [2007] B.C.C. 937. The court emphasised the need to guard
against hindsight in Re Langreen Ltd (In Liquidation) unteported 21 October 2011, where a wrong-
ful trading claim failed despite the company having been undercapitalised and having experienced
cash flow problems, However, in Re Kudos Business Solutions Ltd [2012] 2 B.C.L.C. 65, the court
held a director liable for wrongful trading as a result of (amongst other transgressions) having permit-
ted another person to market services which the company was never in a position to provide. The
court found that this was not a case of a director properly taking the view that it was in the interests
of creditors that the company should be allowed to trade out of its difficulties.

4 Re A Company (No.005009 of 1987) (1988) 4 B.C.C. 424,

S Re CU Firtings Ltd (1989) 5 B.C.C. 210, 213,
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sdirectors immersed in the day-to-day task olf trying to keep their business afloat qann;)t
be expected to have wholly dispassionate minds. They tend to cling to hope. Obviously
there comes a point at which an honest businessman recognises that he is only gambling
at the expense of creditors on the possibility that something may turn up”.

Trading whilst insolvent is not, of ilsclf,' ordinarily sufficient to demonstrate unh‘t—
ness; it has also to be shown that the director knew or o'ughtﬁ 1“] have known at[f'_ldt
there was no reasonable prospect of meeting creldnors claims.>! Matters to bc_t en
into account in determining unfitness include misfcasance and any blreach of ﬁduc:l-_
ary duty.” Fraudulent trading and wrongful trading m‘elfre&s_ta‘md{ng grounds fcs)i
disqualification under s.10 of the Company Directors Dlsqual_lhc.:mon Act 19-86. ]

1In Secretary of State v Laing,** Eva_ns-Lombe T referreq to the importance in all
such cases of the directors maintainin g accurate ﬁ_nanmal recor(_j]s and manage-
ment accounts in order to know the position of their company with a reasonable
degree of accuracy at any particular time and stated:

«where it can be demonstrated that a company has continued tra@ing for a sgbstantlg]
period of time while it was insolvent and as a result has put the claims of existing credi-
tors at unwarrantable risk and has incurred fresh creditors at the unjustifiable risk f}f, not
being able to pay them, it is not open to a d].rccto_r of .the company to avold_responmblht_y
by conten'ny that he did not know at the material time t_hat such was taking place. It is
the duty £ all directors to ensure that they hav_e_ from time (o0 time a rfisonably clear
picture »f the financial state and trading profitability of their companies.”

Tndead, a failure to keep accounting records sufficient to enable Fhe directors to
wuaerstand the financial position of the company may itself warrant
i lification.
dlsl(:l(l:libwing changes to the Company Directors Disqua]iﬁcatiqn Act 1986 made by
the Small Business, Enterprise and Employment Act 2015, dllrectors who are ttlle
subject of disqualification orders (or have given dis_quglilﬁcatlon undertakings in
lieu) now face the additional hazard of the court’s jurisdiction to make a compensa-
tion order (and the Secretary of State’s power to accept a compensation
undertaking). These new powers are triggered where thc‘con-cluct giving rise to
disqualification has caused loss to one or more creditors of an insolvent company.
A compensation order or undertaking may require a COntI‘lblth]OI‘l to thp assets of the
company but could require a payment for the benefit of particular creditors or a class
of creditors. _ . .
In light of the above, once the directors appreciate that to continue trading will

s Secretary of State v Creegan [2004] B.C.C. 835 (CA); Re CS Holidays Lid [1997]_ 1 W.LR. 407,
and Re Uno Ple [2006] B.C.C. 725. A breach of fiduciary duty does not negessan]y demonstrate
unfitness: see Secretary of State for Business, Innovation and Skills v Doffinan (Ne.2) [2011] 2
B.C.L.C. 541 at [251] (a case where disqualification orders were noncthelt?ss: made).

2 Company Directors Disqualification Act 1986 5.12C and Sch.1. As originally enacted, Sch.1
contained a more detailed list of matters to be taken into account but it is suggested that, as regards
trading whilst insolvent, the substantive test of unfitness remains urllchanged.

3 See, e.g. Re Attorney General's Reference (Nos 88, 89, 90 and 91 of 2006) [2_0(}7] 2 Cr. App. R. (8.)
28 (CA); also Re Idessa (UK) Lid [2012] B.C.C. 315. Section 10 only applies where an order has
been made under either 5.213 or 5.214 of the Act (the liguidation provisions).

S Secretary of State v Laing [1996] 2 B.C.L.C. 324, 342, _ ’

55 See also Re Galeforce Pleating Co Lid [1999] 2 B.C.L.C. 704. The corollary of the director’s dut_y
to maintain a clear picture of the company’s finances is that the company should cease to trade if
the directors do not have any such picture.

56 Re Artistic Investment Advisers Ltd [2015] 1 B.C.L.C. 619.

57 Company Directors Disqualification Act 1986 s.15A.
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involve incurring further credit with no reasonable prospect of payment, they should
not cause the company to trade at the risk of future creditors. It is important that
all directors recognise that they have individual responsibilities in this respect and
that even those with only a nominal or wholly non-executive role can face
disqualification proceedings. Neither the directors nor the court can sanction further
trading at the expense of future creditors. This would seem to be so even if the ces-
sation of trading will damage the company and its current creditors, in particular
by precluding a beneficial sale of the undertaking as a going concern. Continued
trading is only legitimate if it is in the interests of creditors generally and either (a)
the future creditors are warned and agree to accept the risk of non-payment; or (b)
any further credit obtained is underwritten by somebody of sufficient substance.

If neither of these conditions is satisfied, closure of the business is probably
inevitable unless:

(a) there is a voluntary arrangement under ss.1-7 of the Insolvency Act 1986
or a scheme of arrangement under Pt 26 of the Companies Act 2006; or

(b) if permitted by the insolvency legislation, a debenture-holder appoints an
administrative receiver (as he may be invited to do by the company); or

(c) an administrator or interim manager is appointed by the court or by another
person entitled to do so; or

(d) on presentation of a petition for winding up a provisional liquidator is ap-
pointed and is authorised to continue the company’s business; or

(e) aliquidator is appointed who decides to continue trading with a view to a
beneficial realisation.”®

These are all possible solutions which the directors should consider (doubtless with
the benefit of professional advice). This work is primarily concerned with
administration and receivership, but a brief description of the other options avail-
able to directors who have concluded that some formal process is required follows
in order to put administration and receivership in context and to explain the effect
on the business and the differing ongoing roles of the directors. Following the
Enterprise Act reforms which introduced the possibility of directors appeinting
administrators without recourse to the court and the substantial curtailineni of the
power of debenture holders to appoint administrative receivers, the difectors of an
insolvent company now have a more important decision-making réie in relation to
the choice of procedure than was formerly the case.

2. CompaNy VOLUNTARY ARRANGEMENTS AND SCHEMES OF ARRANGEMENT

In 1982 the Cork Committee proposed that the existing procedures for arrange-
ments between companies and their creditors were unsuitable for many cases and
suggested a new form of voluntary arrangement for companies which could be
concluded without an order of the court but which would still be binding as between
the company and its creditors.” Part I of the Insolvency Act 1986 gave effect to that
proposal. The procedure was reformed by the Insolvency Act 2000, which also
introduced for certain eligible companies an optional (but hardly used) variant of
this procedure with the benefit of a moratorium while the proposal is being

% Re General Service Co-operative Stores (1891) 64 L. T, 228.
3 Cmnd. 8558, paras 419-430.
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formulated and considered.®® The principal feagure of_the legislation ig that any
yoluntary arrangement to be voted upon by creditors wﬂl_h_ave been reviewed and
endorsed and will be administered by an insolvency practitioner. The v_o]untary a};
rangement cannot affect the rights of secured creditors without their consent*
(although the rights of secured creditors are restricted during the period of any
moratorium in relation to an eligible company).

(a) The moratorium for eligible companies

A moratorium comes into effect when the directors of an eligible company file
certain documents with the court, which must include a document setting out the
terms of the proposed voluntary arrangement. The gualifymg CO]‘ld.lthI}S for a
company to be eligible for a moratorium are prescribed by the l‘eg}slatlon and
primarily relate to small companies.® The company must not fall within one of the
prescribed exceptions (relating mostly to the financial sector and structured finance
{ransactions) and must not be subject to an existing voluntary arrangement gor he_we
been subject to a moratorium within the previous year) or be in administrative
receivership, administration or liquidation. The moratorium ends upon the_arrang&
ment becoming effective and, in any event, expires after 28 days (or earherl, upon
the relevaritapproval procedures being concluded) unless it ils extended. During the
period <f the moratorium, the directors’ power to obtain credit for the company, pay
its dett<’and dispose of its assets is restricted; creditors are prevented from enforc-
ini: certain rights; and special provisions apply to the disposal of assets subject to
. cecurity interest or hire-purchase arrangement.

(b) The approval and implementation of a voluntary arrangement

For an eligible company for which a moratorium is being sought., a proposal for
a voluntary arrangement is formulated by the directors. Otherwis_e, it is formulated
by the directors if the company is not in administration or liquidation, or by [l‘.lf:
administrator or liquidator if it is. If it is formulated by the directors (whether in
connection with a moratorium or not), a statement by the nominee that there is a
reasonable prospect of the voluntary arrangement being approved and in_iplemented
must be submitted to the court. The nominee must be a qualified insolvency
practitioner. . .

The proposal is voted upon by a meeting of the company andl by its creditors us-
ing a qualifying decision procedure and, to become effectlvel, it must be accepted
either by both or by the creditors only (in the latter case, subject to no m_ember of
the company challenging the creditors’ decision successfully by apphcatlonltg the
court within 28 days after the meeting of the company and the creditors’ decision).
If accepted, the arrangement will become binding upon all persons who in accord-
ance with the rules were entitled to vote in the qualifying decision procedure by

6 In May 2016, the Insolvency Service published A Review of the Corporate lnxolv‘ency Fi r{:zmework
to consult on (amongst other things) proposals for a new pre-insolvency moratorium lasting up to
three months which would be available to companies of all sizes in order to enable a restructuring
to take place. In September 2016, the Service published its Swmnmary of Responses in Whlch it
reported broad support for its proposal but a need for further consultation on the details. It is
anticipated that legislation will follow in due course. _ _

61 See further Webb v MacDonald [2010] B.P.L.R 503 (a case on the equivalent provisions in relation
to individual voluntary arrangements).

2 Insolvency Act 1986 s.1A and Sch. Al
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which the creditors’ decision to approve the arrangement was made, or who would
have been so entitled if they had had notice of it, as if they were parties to the
voluntary arrangement.5 This has been described as giving rise to a statutory
hypothesis that the creditor was a party to the arrangement as if he had consented
to it.% A person entitled to vote in the qualifying decision procedure (or a person
who would have been so entitled if he had had notice of it) is entitled to challenge
an arrangement by application made to the court within 28 days of the outcome of
the meeting of the company and the creditors’ decision being reported to the court
(or within 28 days of becoming aware that the creditors’ decision procedure has
taken place, if he had not had notice of it) on the grounds of either unfair prejudice
or materiality irregularity in relation to the meetings, and the court has the power
to revoke or suspend any decision which has taken effect and/or give a directions
for further decisions to be taken.®

If approved, the voluntary arrangement is thereafter administered by a supervi-
sor who must be a qualified insolvency practitioner. The supervisor is not an of-
ficer of the company and has no power to act in the name of the company unless
given authority to do so pursuant to the terms of the voluntary arrangement. The
supervisor is subject to the supervisory control of the court, and both he and credi-
tors who are dissatisfied with any act, decision or omission of his can apply to the
court for directions.® It has been held in relation to the analogous case of an
individual voluntary arrangement that a supervisor is not susceptible to an action
for damages for breach of statutory duty or tort in relation to his supervision of the
voluntary arrangement®? although, in a subsequent case, it was held that a nominee
in respect of a debtor’s proposal for an individual voluntary arrangement owed the
debtor a duty of care in both contract and tort in respect of advice given during a
short adjournment of the creditors’ meeting, on the basis that he had reverted to act-
ing in an advisory capacity (and not in his respective capacities as nominee and
chairman of the meeting) during that period.®

The Insolvency Act 1986 contains no provision enabling a voluntary arrange-
ment to be amended or varied, whether by vote of creditors,” or on an applicatior
to the court for directions.” It is therefore usually desirable to include in the scherne

8 TInsolvency Act 1986 5.5(2) and Sch.Al, para.37(2).

8 Johnson v Davies [1999] Ch. 117 (CA); Raja v Rubin [2000] Ch. 274 (CA) (both ¢/se: dealing with
individual voluntary arrangements).

5 TInsolvency Act 1986 5.6 and Sch.Al, para.38. See, e.g. Revenue and Cusoms Commissioners v
Portsmouth City Football Club Lid [2011] B.C.C. 149; Mourant & Co Trustecs Lid v Sixty UK Ltd
[2010] B.C.C. 882. Unless a challenge is timeously made, the approval will stand despite an error
or inaccuracy in reporting the outcome to the court: Smith-Evans v Smailes [2014] 1 W.L.R. 1548
(a case on the comparable provisions in relation to individuval voluntary arrangements which was
subsequently considered in Narandhas-Girdhar v Bradstock [2014] B.P.LR. 1014).

5 Insolvency Act 1986 s.7 and Sch.A1, para.39.

51 King v Anthony [1998] 2 B.C.L.C. 517 (CA).

58 Prosser v Castle Sanderson Solicitors [2003] B.C.C. 440 (CA). See also Firth v Everitt (2007)

104(39) L.S.G. 30 (Ch).

More generally, as to the limitation on the ability of a creditor to maintain an action against an office-

holder, see A&J Fabrications (Batley) Ltd v Grant Thornton [1998] B.C.C. 807; Oldham v Kyrris

[2004] B.C.C. 111 (CA); Re HIH Casualty & General Insurance Lid [2006] 2 Al E.R, 671, [116]-

[126] (the subsequent appeal to the House of Lords reported at [2008] 1 W.L.R. 852 does not affect

this issue); Lomax Leisure Lid v Miller [2008] 1 B.C.L.C. 262; Hague v Nam Tai Elecironics Inc

[2008] B.C.C. 295 (PC); and Charalambous v B & C Associates [2009] 43 E.G. 105 (C.8.).

0 Raja v Rubin [2000] Ch. 274 (CA).

7 Re Alpa Lighting Ltd [1997) B.E.LR. 341 (CA).
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itself a procedure enabling amendments to be made.” The que;tiop of whether ll'.le
voluntary arrangement will end upon the making of a winding-up order is
determined partly by the terms of the arrangement and, it seems, partly by the
circumstances under which the winding-up petition is presented.” However, the
termination of an arrangement does not necessarily have the effect of terminating
any trust constituted thereunder in respect of the assets held by the :;1.113(:1‘y150r.74

"As an alternative to a company voluntary arrangement, it may be possible for a
scheme of arrangement to be promoted and sanctioned under Pt 26 of t.he
Companies Act 2006 (formerly s5.425-427 of the Companies Act 1935). Section
899 of the 2006 Act provides that a compromise or arrangement which is proposed
between a company and its members or creditors,’ or any class of them, is ap-
proved by a majority in number representing 75 per cent in value of those present
in person or by proxy at meetings of each class of member or creditor, and whlc_h
is subsequently sanctioned by the court, shall be binding upon all members or credi-
tors, or upon the class of members or creditors, and upon the company. Where a
scheme involves a reduction of capital, the statutory provisions in that regard must
also be complied with.”

The concept of a compromise or arrangement is a wide one.” Whilst the court
will be slow to differ from the views of the statutory majorities of members or credi-
tors, the rele of the court in deciding whether to exercise its discretion to sanction
a scheme iy not simply to “rubber stamp” the decisions of the relevant meetings.”™
Not oniy ' will the court decide whether the relevant class meetings have been held*

7 Herrocks v Broome [2000] B.C.C. 257.

7 See, e.g. Re Arthur Rathbone Kitchens Ltd [1998] B.C.C. 450; Re Excalibur Airways Ltd [1998] 1
B.C.L.C. 436; and Re NT Gallagher & Son Ltd [2002] 1 W.L.R. 2380 (CA).

™ Where a voluntary arrangement provides for money or other assets to be paid or transferred to or
held for the benefit of creditors, the result is to create a trust for the creditors. The effect of liquida-
tion of the debtor or failure of the arrangement on such a trust depends on the terms of the
arrangement. If provision is made for that contingency, effect must be given to the provision. If‘no
provision is made, the trust continues and must take effect according to its terms notwithstal_ldmg
the liquidation or failure of the artangement. The creditors of the arrangement can then prove in the
liquidation for so much of their debt as remains after taking into account their rights under the trust:
see Re NT Gallagher & Son Lid [2002] 1 W.L.R. 2380 (CA).

75 Every person who has a pecuniary claim against the company, whether actual or contingent, is a
creditor within the Act. This will, e.g. include a lessor of property to the company.

% In Re Unig Ple [2012] | B.C.L.C. 783, 85% of the members had not voled but, since the company
had an unusually high number of members with small shareholdings, this was not a matter of concern
and the scheme was nonetheless sanctioned.

T Re White Pass Ry Co [1918] W.N. 323,

™ See, e.g. Re NFU Development Trust Ltd [1972] 1| W.L.R. 1548,

M See, e.g. Re English, Scottish and Australian Chartered Bank [1893] 3 Ch. 385 (CA), 398, 409; Re
National Bank Ltd [1966] 1 W.L.R. 819, 829; Re BTR Plc [2000] 1 B.C.L.C. 740 (CA), 744; and
Re Hawk Insurance Co Lid [2002] B.C.C. 300 (CA). 310.

8 The approach of the court to the composition of classes was set out by Bowen LJ in Sovereign Life
Assurance Co v Dodd [1892] 2 Q.B. 573 (CA), 583: “It seems plain that we must give such a mean-
ing to the term ‘class’ as will prevent the section being worked so as to result in confiscation and
injustice, and that it must be confined to those persons whose rights are not so dissimilar as to make
it impossible for them to consult together with a view to acting in their common interest.” The ques-
tion of whether classes have been correctly constituted will depend upon the facts of each case: see
Re Osiris Insurance Ltd [1999] 1 B.C.L.C. 182; Re BTR Plc [1999] 2 B.C.L.C. 675; [2000] 1
B.C.L.C. 740 (CA); Re Anglo-American Insurance Co Ltd [2001] 1 B.C.L.C. 755; Re Hawk Insur-
ance Co Ltd [2002] B.C.C. 300 (CA), 309-310, in which, in his leading judgment, Chadwick LJ
referred to the test set out by Bowen LI in Sovereign Life (above) as “settled law™; Re Telewest Com-
munications Ple [2005] B.C.C. 29 (CA); and Re British Aviation Insurance Co Ltd [2006] B.C.C.
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and the procedures properly followed®! and check that full and accurate informa-
tion has been given to members and creditors,®? but it will also decide “whether the
proposal is such that an intelligent and honest man, a member of the class concerned
and acting in respect of his interest, might reasonably approve”.8? This is an obvi-
ous difference to the court’s role in relation to a company voluntary arrangement,
vyhjch, in the absence of challenge from dissident creditors, is far more administra-
tive 1n nature.

3. TuE APPOINTMENT OF A RECEIVER

There is in most cases a world of difference between the value of a company’s
undertaking as a going concern and its scrap value. It is for this reason that, histori-
cally, creditors have sought floating charges on the undertaking as well as specific
charges on certain assets of the debtor company. However, as a result of reforms
introduced by the Enterprise Act 2002, regardless of the terms of the debenture, the
holder of a floating charge created on or after 15 September 2003 may not appoint
an administrative receiver of the debtor company unless the transaction falls within
one of the statutory exceptions.® Accordingly, administrative receivership is now
ararely encountered and consequently much less significant procedure for rescu-
ing the business of an insolvent company.

A debenture in the ordinary case provides for the appointment by the secured
creditor, on the occasion of any default by the debtor or the occurrence of other
specified events, of a receiver with power to carry on the company’s business.® The
appointment takes the management of the company’s property out of the hands of
the directors and places it in the hands of the receiver.®® This power may be
exercised either with a view to reviving the company or with a view to the beneficial
sale of the undertaking as a going concern. The power to carry on the business of
the company through an administrative receiver is deemed to be granted by the
debenture except in so far as the existence of such power is inconsistent with any

14. The focus is on the effect of any differences in the creditors’ rights against the compéay rather
than differences in their individual interests: see Re BTR Plc (above); Re Hawlk Insuraice \’»above);
Re Telewest Communications Plc (above); and Re Metinvest BV [2016] LL.Pr. 19. Whei= a proposed
scheme is in practical terms an alternative to a liquidation or administration. ‘t ix hot wrong to
consider, when determining the classes of creditors, how the creditors would have been treated in
the liquidation or administration: see Marconi Corp Plc v Marconi Ple [20021 E'WHC 663 (Ch), [20].

81 See Practice Statement (Companies: Schemes of Arrangement) [2002] 1 W.LL.R. 1345,

82 See Re Minster Assets Ple (1985) 1 B.C.C. 99299.

8 See per Maugham J. in Re Dorman, Long & Co Lid [1934] Ch. 635, 657. See also Re National Bank
Lid [1966] 1| W.L.R. 819, 829A-E; Re Hellenic & General Trust Ltd [1976] 1 W.L.R. 123; Re Osiris
Insurance Ltd [1999] 1 B.C.L.C. 182, 188g-189g; Re BTR Plc [1999] 2 B.C.L.C. 675 (Ch), 680b-g,
[2000] 1 B.CL.C. 740 (CA).

8 Insolvency Act 1986 5. 72A. For the statutory exceptions, see Insolvency Act 1986 s5.72B-72H

(inclusive). The appointment of an administrative receiver under s.72E (the fourth exception: project

finance) was held invalid in Feerum v Levy [2006] Ch, 585 (CA).

Although the power of appointment is a power of the secured creditor, there is no reason why direc-

tors who conclude that receivership is the best solution should not invite the creditor to exercise its

power, In practice, creditors prefer to make receivership appointments by invitation in order to reduce
the risks of an appointment being challenged.

86 Re Joshua Shaw & Sons Lid (1989) 5 B.C.C. 188, 190. The appointment does not terminate the of-
fice of director: Re Barton Manufacturing Co Lid [1998] B.C.C. 827, 828: but the loss of control
means that directors are unlikely to be able to act to safeguard the interests of creditors and therefore
will not be held to be in breach of such duties to the company.

[24]
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provision of the debenture.5” The power to present or defend (and presumably by
implication to support or not oppose) a petition to wind up the company is likewise
deemed to be granted,® and if properly exercised must preclude any representa-
tion of the company at the instance of the directors.® A non-administrative receiver
will only have such powers if conferred by the debenture.”® The appointment of a
receiver in no way precludes other creditors petitioning for winding up, and indeed
unsecured creditors may be well advised to petition to protect their position in case
a surplus exists after completion of the receivership and in order to preserve the
“relation back” period for any challenge to the grant of the debenture to the secured
creditor under ss.238 (preferences) and 245 (avoidance of floating charges) of the
Insolvency Act 1986. The appointment of a receiver does not prevent time run-
ning for purposes of limitation®! and the liquidator may exercise some supervision
and restraining influence on the receiver.”?

A creditor with the power to appoint a receiver has the choice whether to make
the appointment (if permitted to do so by the insolvency legislation, in the case of
an administrative receiver).”® Once the appointment is made, it is then for the
receiver to decide whether to carry on the business with the objective of a rescue
in the long t=rm or of a beneficial sale as a going concern in the short term or to
close the business and sell up.* There is no general duty on the creditor or the
receiver Lo carry on business on the mortgaged premises in order to safeguard the
company’s goodwill or attempt to procure the most beneficial realisation.”

if ihe receiver does continue the company’s business, five limitations on his
+reedom of action come into operation. First, the receiver will ordinarily be granted
power and authority to carry on the company’s business as agent of the company.”
But though the power to carry on the business survives liquidation, the agency does

87 Insolvency Act 1986 5.42(1) and Sch.1, para.14.

88 Insolvency Act 1986 s.42(1) and Sch.l, para.2l.

% Bank of New Zealand v Essington Developments Pry Ltd (1991) 5 A.C.5.R. 86 (Supreme Court of
New South Wales), 89. The only course available to the directors if they oppose such action by the
receiver will be an application to the court for a contrary direction to be given to the receiver, but
such direction can only be expected if it can be shown that the receiver’s proposed course of action
would be unconscionable. cf. Edwards v Singh (1990) 5 N.Z.C.L.C. 66,770 (High Court of
Auckland).

% [n the case of such a receivership, if the power is not se conferred, the directors can authorise the
company’s defence to the petition: see Re Reprographic Exports (Enromat) Lt (1978) 122 8.1 400.

91 Re Cases of Taff’s Well Ltd [1992] Ch. 179; Re Joshua Shaw & Sons Ltd (1989) 5 B.C.C. 188.

92 Re Northern Developments (Holdings) Lid unteported 16 June 1976; affirmed by the Court of Ap-
peal unreported 1 March 1977. Although not its usual practice, the Companies Court has the power
to adjourn a winding-up petition for long periods if the interests of unsecured creditors so require
(Re Northern Developments). For an example of the exercise of this power, see Re Demaglass Hold-
ings Ltd [2001] 2 B.C.L.C. 633.

% Raja v Austin Gray [2003] B.PLR. 725 (CA), [55]; Silven Properties Ltd v Royal Bank of Scotland
Plc [2004] 1 W.L.R. 997 (CA); Meretz Investments NV v ACP Ltd [2007] Ch. 197 (this point was
not challenged on the appeal reported at [2008] Ch. 244 (CA)); and Coomber v Bloom [2010] EWHC
121 (Ch). See further below, Ch.7.

% Silven Properties Ltd v Royal Bank of Scotland Plc [2004] 1 WL.R. 997 (CA); and Coomber v Bloom
[2010] EWHC 121 (Ch).

95 See Medforth v Blake [2000] Ch. 86 (CA); and below, Chs 10 and 13.

% In the case of the administrative receiver the power and authority are deemed to be granted by the
debenture in the absence of some inconsistent provision in the debenture: Insolvency Act 1986
$.42(1) and Sch.l, para.14. In the case of non-administrative receivers, they must be conferred by
the debenture (as to the implication of additional powers, see McDonald v McDonald [2015] Ch.
357).
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not. Thereafter the receiver can only trade as principal or (with his debenture-
holder’s consent) as agent for his debenture-holder.

Secondly, the provisions of ss.213 and 246ZA of the Insolvency Act 1986 will
apply to the receiver in respect of the period of his carrying on business as agent
for the company prior to administration or liquidation, and accordingly if he is a
party to fraudulent trading, he may be subject to a claim in a subsequent administra-
tion or liquidation.”” The wrongful trading provisions of s5.214 and 246ZB of the
Insolvency Act 1986 could also apply to him if he exercises such influence over the
affairs of trading subsidiaries that the directors of those companies become ac-
customed to act on his directions or instructions but this risk will be avoided if the
receiver merely causes the parent company to exercise its shareholder powers.%

Thirdly, in respect of certain aspects of his conduct he owes duties to the
company and may be held liable in negligence or for acts which damage the
company.® All his powers (statutory and otherwise) are exercisable only for the
purposes for which he is appointed, i.e. the preservation, recovery and realisation
of the assets subject to the charge in order to bring about a situation in which inter-
est on the secured debt can be paid and the debt itself paid.'®

Fourthly, the directors’ powers of management of the undertaking are placed in
suspense during the period of his appointment in so far as their exercise would be
inconsistent with the exercise by the receiver of powers conferred on the debenture-
holder under his debenture.'® There is no kind of diarchy over the company’s assets:
the board has no power over assets in the possession or control of the receiver, The
directors remain in office!® and their powers remain exercisable so far as they are
not incompatible with the right of the receiver to exercise the powers conferred on
him. 103

The law is unsettled as to the extent to which, independently of the receiver, the

9
98

3

See Re Leyland DAF Lid [1994] 4 All E.R. 300, 311-312.

See .40 above in relation to the meaning of “shadow director”,

The company’s remedy will ordinarily be against the receiver, even if the receiver’s agents and advis-
ers have been at fault. The obligation of a receiver to sell at a proper price is not delegable and th=
receiver remains liable for any under-performance by his selling agents: see Glatt v Sinclair [ 20 V2]
B.P.LR. 306 at [52]. In Edenwest Lid v CMS Cameron McKenna [2013] B.C.C. 152, it waz h2ic that
solicitors retained to advise a bank and its receivers on a pre-pack sale owed no duty of care to the
debtor company because the receiver’s own primary duty is to the debenture-knlder. Thus, a
negligent receiver can also be liable to his appointor, such liability not being pre<luded by the rule
against reflective loss: see lnternational Leisure Ltd v First National Trustee Co 1/ Lid [2013] Ch.
346. See below, Chs 13 and 14,

Bank of New Zealand v Essington Developments Pty Ltd (1991) 5 A.C.5.R. 86 (Supreme Court of
New South Wales), 88; and Medforih v Blake [2000] Ch. 86 (CA), 102G.

See Brightman J. in Re Emmadart Ltd [1979] Ch. 540, 544, “The receiver replaces the board as the
person having the authority to exercise the company’s powers”, per Lord Hoffmann in Village Cay
Marina Lid v Acland [1998] B.C.C. 417 (PC), 422. See also Capital Glabe Invesiments Pty Ltd v
Parker Investments Australia Pty Ltd [20117 Q.8.C. 31 (Supreme Court of Queensland),
Independent Pension Trustee Ltd v L.A.W. Construction Co Lid, 1997 S.L.T. 1105 (Court of Ses-
sion, Outer House).

* Their statutory duties to keep accounts under the Companies Act 2006 s5.386-389 continue
(notwithstanding that the effect of the appointment of the receiver is to deprive them of access to
the funds required to pay for the discharge of them), and they have a continuing right to require the
receiver to provide information for this purpose: see para.13-077. See also Gemba Holdings v Ho-
man [1986] 1 W.IL.R. 1301 (the directors have no right to information from the receiver in order to
prosecute an action where the provision of such information would be contrary to the interests of
the debenture-holder); Re Geneva Finance Ltd; Quigley v Cook (1992) 7 A.C.S.R. 415 (Supreme
Court of Western Australia) (in a pre-receivership context, the directors have a right of access to the
company's books and records without demonstrating a “need to know” but the appointment of a

[26]
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directors have the right in the name of the company to bring proceedings (.m)cguses
of action of the company. In Newhart Developments Ltd v Cooperative Com-
mercial Bank Ltd,'™* Shaw 1.J stated that the appointment of the receiver:

“does not divest the directors of the company of_thcir power, as.the governing body of
the company, of instituting proceec'iilngs in a situation where so doing does not in any w:_ily
impinge prejudicially upon the position of the debcnmlre-ho]ders b_y thr@tﬁnn}g or 1_rr1p(:r11.l -
ling the assets which are subject to the charge. ... .If in the exercise of hlb d;scret_;on [t 13
receiver] chooses to ignore some asset such as a right of action, or dcc:ldgs that 11_ wou

be unprofitable from the point of view of the debenture-holders to pursue i, there is noth-
ing in any authority which has been cited to us Wh}ch suggests thatllt is not then open 1}[0
the directors of the company to pursue that right of action if they think it would be in ¢ ”f:
interests of the company. Indeed, in my view, it would be incumbent upon them to do so™.

In line with this approach, the directors ha\fc been gl_lowed in the name of the
company to institute proceedings cha]l'engmg the _val1d1ty of the debentu.re 0; tkﬁe
appointment of the receiver, and, acting as m_omtqrs of the stewalr()czshlp of the
company’s affairs by the receiver, to challenge his actions in the court!® and to seek
to enforce independent causes of action against the appointing de.bemure-.holder.
Indeed Shaw LI questioned whether the receiver can enforce claims agamst the
debenture-liclaer, for such a step and any negotiatlons_for compromise would
involve such conflicts of interest on his part as to make it desu—ablc? that enforce-
ment is et to the directors. Protection of the assets charged and the interests of 'the
dehenidre-holders may require provision of an indemnity to the company against
v liability for costs. !0 o

\ Int 1';3d0?6mnge Holdings Ltd v Citibank NA,lOTl Sjr Nicolas Browne-Wllkmsqn
VC expressed substantial doubts whether the decmlon‘of the Court of Appeal in
Newhart Developments Ltd v Cooperative Commercial Bank Ltd was correct,

receiver alters the position to the extent necessary to recognise the receiver’s pre—en_unent position
in realising assets for the benefit of the debenture-holder); andl Oswal v Burrup i‘-‘Ioldmgs Lid [.201_3]
F.C.A, 609 (Federal Court of Australia) (because of the pre-eminent 1'ole_lhat receivers have to realise
assets on behalf of the debenture-holder, the court should not facilitate inspection that may 1h1'eﬂt_en
the proper administration of the receivership and imperil the assets the subject of the charge by which
receivers have been appointed). )
104 .t':/l:wharf Developments IP;E v Cooperative Commercial Bank Ltd [19?’8] Q.B. 814 (CA); Io_llnwc_ad
in Shanks v Central Regional Council, 1987 S.L.T. 410 (Court of Session, Outer House); which dlfi
fered from the view expressed in finperial Hotels (Aberdeen) Ltd v Vaux, 1978 S.L.T. 113 (Court of
Session, Outer House). See also Brightman J in Re Emmadart Ltd [1979] Ch. 540, 544, But cf. the
language of Danckwerts L) in Lawson v Hosemaster Co Ltd [1966] 1 W.L.R. 130_0 (CA), 1315. See
also Gartner v Ernst & Young (2003) 21 A.C.L.C. 560 (Federal Court of Australia). As an alterna-
tive the court may appoint a receiver ad litem: see below, Ch.29.
H\t’z.wkesbury Dev}c{’lnlj)l:nem Co Ltd v Landmark Finance Pty Ltd (l_969} 92 W.N. (NSW) 199, 2!.0;.
and see Watts v Midland Bank Plc [1986] B.C.L.C. 15 where Gibson I held t_hat the mortgagor
company was entitled to sue the receiver in respect of an improper exercise of his powers.
See Tudor Grange Holdings Lid v Citibank NA [1992] Ch. 53; Nf‘wharr Dewfi.’opmems Lid v
Cooperative Commercial Bank Lid [1978] Q.B. 814 (CA), 819. Cons'lder also _Fazrholme qmt {“al-
liser v Kennedy (1890) 24 L.R. Ir. 498 (High Court of Ireland) (receiver permitted to sue in name
of personal representatives on giving indemnity); and Dean grove PiyLid v C(_;mnwnwealzh Bank of
Australia (2001) 37 A.C.S.R. 465 (Federal Court of Australia) (dn‘ectors_ permitted to sue debenture-
holder in name of company on giving indemnity) (reasoning adopted in Gar'mer v Ernst & Young
(2003) 21 A.C.L.C. 560 (Federal Court of Australia)). See also Enigma Technique Ltd v Royal Bam’»:
of Scotland [2005] EWHC 3340 (Ch), where a director was ordered to compensate the ct_!mpa:Jw for
its wasted costs in bringing an action against the receivers and, further, to meet the recetvers’ costs
in defending the action.
W Tudor Grange Holdings Ltd v Citibank NA [1992] Ch. 53.

[27]

10

=

10

=3

e iidiliidiiiiiiiiiasiiaiii il |




2-036

2-037

TrHE Company N FiNanciaL TROUBLE

though he accepted that the decision bound him. He was of the view that the reasor-
ing based on the embarrassment of the receiver deciding to sue his appointor could
be met by an application by the receiver under .35 of the Insolvency Act 1986 to
the court for directions as to the course to be taken, a point apparently not drawn
to the attention of the Court of Appeal; and that the decision ignored the difficulty
which arose if two different sets of people, the directors and the receiver, who may
have widely differing views and interests, both have power to bring proceedings on
the same cause of action. He raised the question, in the situation where the direc-
tors bring proceedings and there is a counterclaim directly attacking the property
of the company, as to who is to have the conduct of the counterclaim. Browne-
Wilkinson VC insisted that in any event any action at the instance of the directors
must be struck out until the company provides a complete indemnity in respect of
any liability for costs.!08
It is suggested that two different situations require to be considered:

(a) where both the receiver and the directors have power Lo represent the
company, €.g. on a petition to wind up the company, if the receiver properly
exercises his power, the power of the directors is suspended and is not
exercisable. The exercise of such power by the receiver must be bona fide.
On this ground a receiver’s purported discontinuance of proceedings com-
menced by the directors in the name of the company for a declaration that
the debenture was invalid as already cancelled and that the appointment of
the receiver accordingly was invalid, was held capable of challenge!®; and

(b) where the company’s cause of action is included in the debenture, it is
thereby assigned to the mortgagee.

It is suggested that the solution to this quandary lies in the recognition that the
relevant relationship is not between the directors and the company and the receiver
and the company, but between the rights of the company and the debenture-holder
respectively or mortgagor and mortgagee of the relevant chose in action, After the
assignment has been effected by the charge, the assignee alone can seek to enfosie
the assigned right. Accordingly in respect of any cause of action charged 1o the
debenture-holder, only the debenture-holder can sue. The only qualification is that
in practice the receiver, without objection, sues in the name of the company, though
technically the claimant should be the mortgagee.!® The company itseifpy its direc-
tors can only sue (a) in respect of causes of action not assignéd 1o the mortgagee
or released by the mortgagee from the charge!'!; or (b) in respect of causes of ac-
tion so assigned after redemption or perhaps with the consent of the debenture-
holder.

Fifthly, as soon as the debenture-holder, preferential creditors, unsecured credi-
tors (if applicable)!'? and all receivership costs, liabilities and expenses are or can

%8 For a “reconciliation” placing critical importance on the availability of the indemnity as to costs, see
L. Lascomme Ltd v UDT [1994] 1.L.R.M. 227 (High Court of Ireland).

109 Edwards v Singh (1990) 5 N.Z.C.L.C. 66.770 (High Court of Auckland).

10 cf, below, Ch.22.

ur Al _tj_lat is required for a release is a unilateral consent to the release: Scortish & Newcastle Ple,
Petitioners [1993] B.C.C. 634 (Court of Session, Outer House).
112 See Insolvency Act 1986 5.176A.
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be paid off, the receiver must in the absence of any provision to the contrary in lhfi
debenture cease to act and hand back to the directors the powers pf manage.ment.“-
Occasionally, but comparatively rarely, the court will appoint a receiver and
manager of a company. Usually this is done on the applicatiqn of a debenture-
holder when the debenture for some reason does not enable him to make an ap-
ointment out of court or does not give the powers required to ensure a beneficial
realisation of the company’s undertaking in the interests of all to the company’s
creditors. An appointment may also be made if the validity of the debenture or of
the appointment of a receiver out of court is challenged.!'* A court-appointed
receiver is an officer of the court and does not act as agent for the company or
anyone else, but in so far as he carries on business he conltracts apd incurs li-
abilities personally. Such appointments are invariably short-lived, being designed
to achieve an early sale as a going concern.!3
Whichever the form of the appointment, if the company’s fortunes improve, the
receivership will give way to a resumption of management by thc? d.irectors. If the
receivership merely produces sufficient money to pay off the appointing debenture-
holder, its conclusion may give rise to a further appointment of a different receiver
by a subsequent encumbrancer, the appointment of an administrator or a liquidation.

4, ADMINISTRATOR!!S

The office of administrator is the creation of statute, namely Pt IT of the
Tasoivency Act 1986 although the legislation currently in force is substantially
changed and expanded from the original enactment."” An administl.'ator may be‘ ap-
pointed by the court, by the holder of a qualifying floating charge in respect of the
company’s property, by the company itself or by its directors.!'* However ap-
pointed, in performing his functions, the administrator must havle Fegard to the
interests of the creditors of the company as a whole.""? An administrator must
perform his functions with the objective of rescuing the company as a going

113 See below, Ch.28.

14 n general, court-appointed receivers have the same duties as receivers appointed out of court.
However, in Glat v Sinelair [2012] B.RLR. 306 at [55], the Court of Appeal left open the question
of whether a court-appointed receiver should have the same liability for the negligence of agents as
an out-of-court receiver. See also Barclays Pharmaceuticals Ld v Waypharin LP [2014] 2 Al E.R.
(Comm) 82 at [46], citing this work.

115 See below, Ch.29.

116 Ror full consideration of this topic, see below, Chs 6 and 12. Only companies registered under the

Companies Act 2006 in England and Wales or in Scotland and certain companies formed or

incorporated outside the UK may enter administration: see Insolvency Act 1986 :s.S.and Sch.B1

para. 1 11{1A) and (1B). This is subject to EU law, see generally below, Ch.31. An entity incorporated
under Luxembourg law which was a combination of a joint stock company and a limited partner-
ship was held be be a “company” for these purposes in Re Hellas Telecommunications (Luxembourg)

1T SCA [2010] B.C.C. 295,

This part of this chapter deals only with the regime under Pt IT of the Inso]venlcy Act l_986 as

amended by the Enterprise Act 2002 5.249 and as applied to “ordinary” companies (different vintages

of administration legislation are applied to an increasingly large number of special Lypes of company,

e.g. banks, utility and railway companies, all of which are outside the scope of this work).

Insolvency Act 1986 5.8 and Sch.B1, para.2. o

The prudent administrator will have file notes to refiect his decision-making process, and this is

particularly the case with so-called “pre-packaged” administrations where he will have to comply

with the requirements of Statement of Insolvency Practice 16 which calls for an explanation of the
administrator’s decision to be given. (See also Re Kayley Vending Ltd [2009] B.C.C. 578 as to

disclosure duties to the court.) A new version of SIP 16 took effect en 1 November 2015,

[29]
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concern, unless he thinks either that it is not reasonably practicable to achieve that
objeclive, or that an alternative course of action would achieve a better result for
the company’s creditors as a whole than would be likely if the company were
wound up (without first being in administration)'2°, in which case he must perform
his functions with the objective of achieving that result instead. If he thinks that it
is not reasonably practicable to achieve either of those objectives, then he may
pursue the objective of realising property in order to make a distribution to one or
more secured or preferential creditors, but only if in doing so he does not unneces-
sarily harm the interests of the creditors as a whole. 12!

If on an application to the court for an administration order the applicant satis-
fies the court that the order is reasonably likely to achieve the relevant objective,
the court has a discretionary power to make the order.'22 However, the court must
be satisfied that the company is or is likely to become unable to pay its debts!?3; and
acompany or its directors giving notice of intention to appoint an administrator “out
of court” must file with the court a statutory declaration confirming that this is the
case. Inability to pay debts for these purposes means inability to pay debts as they
become due or a deficiency of assets in relation to liabilities, either is sufficient 124
Insolvency is not a prerequisite to an appointment by a qualifying floating charge-
holder, nor to an appointment by the court on an application by a qualifying float-
ing charge-holder, although the floating charge must be enforceable on the date of
the appointment. 23

Once the appointment has taken effect, whether made by court order or out of
court, there begins a period under the stewardship of the administrator in which to
set the affairs of the company in order, to reorganise and repay its debs, or dispose
of its business or assets for the benefit of creditors.!? Administration is intended to

120 Avoidance of statutory fees applicable in a compulsory liquidation was a relevant consideration in

Europcar Ltd v Top Marques Car Rental Ltd [2005] AL E.R. (D) 388 (Feb), but note that the relevant
fee structures are now different,
Insolvency Act 1986 Sch.B1, para.3. The objectives were not met in Doltable Ltd v Lexi Holdispr
Ple [2006] B.C.C. 918, where the primary purpose of the administration application was to uce the
moratorium on enforcing a secured creditor’s rights in order to attempt to achieve a higheruais price
for some land.
See, e.g. Bank of Scotland Plc v Targetfollow Properties Heldings Lid [2013] B.C.C. 817. For
unusual cases in which the court exercised its discretion not to make an order deLpiwe tne necessary
grounds for such an order ostensibly being satisfied, see Re Information Gevermance Lid [2015]
B.C.C. 277; and Rowntree Ventures Ltd v Oak Property Partners Lid [2016] EWHC 1523 (Ch).
“Likely” in this context means “more probable than not™: Re COLT Telecom Group Plc [2003]
B.PLR. 324. In Re Gigi Brooks Ltd [2015] EWHC 961 (Ch), the court dismissed a creditor’s ap-
plication for an administration order because it was not satisfied that the company was, or was likely
to be, unable to pay its debts even though the circumstances were such that some form of court
intervention might be appropriate.
Insolvency Act 1986 5.123 as applied by Sch.B1, para.111(1).
(1} In Barclays Bank Plc v Choicezone Ltd [2012] B.C.C. 767, there was an issue as to enforce-
ability because of cross-claims asserted by the debtor company. It was held that the floating charge
would have been enforceable even if the cross-claims were substantiated (which they were not). (2)
In Closegate Hotel Development (Durham Lid) v McLean [2014] Bus L.R. 405, it was held that
directors of companies which had been placed into administration by the holder of qualifying float-
ing charges nonetheless retained the necessary powers to cause the companies to challenge the valid-
ity of the appointments. (3) In Hooley Ltd v Ganges Jute Private Lid [2016] B.C.C. 826, the Court
of Session held that the test of enforceability does not require any assessment of whether the charge
could, in practice, be enforced against foreign assets.

Examples are to be found in cases decided before the Insolvency Act 1986 of companies which went

into liquidation but whose insolvency was only “temporary”, e. g. Re Rolls Royce Lid [1974] 1 WLR.
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be “only an interim and temporary regime’”'?7 which is not to remalin in fqrce ffo{h a
el and which is “designed to revive, and to seek the coqtlnued life o the
i e if at all possible”.'?® Though it is convenient to describe t.hc .breathmg
Companf)l/”orded to the company as a moratorium, there is no autho.rlsatlon to the
i to postpone payment of its debts or discharge of its liabilities, ‘put merely
comgang ilnIr)nunity granted to the company against the enforcement of a nu}rn.ber
- ]11m1t:131 rights and remedies (including various rights i_ncidental to securities)
Of‘ lfgut the leave of the court or the consent of the administrator. o .
W]‘[W%ilst the appointment of a receiver (administrative or nonl-a.dmmlstratwe) can
_exist with that of a liquidator, the appointment of an adr.nm}strator cannot co-
i ¢ with the appointment of an administrative receiver or llqulda}tor.130 o
ex{;hg court has no jurisdiction to appoint an administrator if there is an administra-
tive receiver in office without the consent of _hjs appointor, unless it (tihmks‘ 1221: ﬁtzg
security under which the receiver was appomted can be _chal].{lange on sfcan e
grounds.'3! Once an administrator is app01nt§dél}o (e)lgfircuemstrallve receive
i hroughout the administrator’s period in -
aPP[%lg tZgrgjnistg}alor has extensive statutory powers whlcizmch.lldec.a powiiV gor
continue the company’s business as agent for the company. = .He is OIE?nhl;n et
to appoint an- ismiss the directors,'* qu any powers of the dlrle()t()l“S w! 1% N oﬁ]
interfere with the exercise by the administrator of his powers are exeilz'(:lsa ea)lj-
with his pemission.'3 His appoinlr_nept will cease (0 ha.ve effect -E‘lb ter or?qee I)]/t a
(although it may be extended for a lnmt.ec! period by court orde.r or 1y co h Le!
{ke ciaditors). Otherwise, once the admlmst_rator has fulﬁl]ed his role, Ojgf 1:; ole
~eases to be capable of fulfilment, his appointment wﬂ] cease to haYehe, ect, n
either the board of directors (as r;constitutcd) will regain full power or the company
i i or wound up.!¥ .

ngrlijgrctlgsfﬁ;\;ch'lorm of Pt1I (E)f the Insolvency A_ct 1986 by lh<_3 Elnl?rplflsc-_: ActPZOO?,
there were substantial limitations on the effectiveness of this Junsdflcthc)r;). ii:e:
ously an administrator could not be appointed against the W1shes (})] iid g ;-,nd re-
holder if there was a floating charge under which the debenture-holder had ap

1584: and for the conversion of an insolvent into a solvent lic_luidatinn see Re [Sli?:igfo.ﬁ nﬁa! cfml'
Pn'arir;g Works Ltd [1984] 1 W.L.R. 14. The concept of a period of ordes'ly_ stewau_ism]}_:l 0 ow1g§
appointment, upon which the legislation was modelled, is somewhat at variance with the comm
ractice of pre-packaged administrations. _
11 %e Atlantic Computer Systems Plc [1992] Ch. 505 (CA), 528, per Nlcho]ls‘LJ. NE——
128 Re Arrows Ltd (No.3) [1992] B.C.C. 131, 135. See now also I.nsolve_ncy Act 1986 Sch.B1, para.76.
129 Re MTI Trading Systems Lid [1998] B.C.C. 400 ((?A}, 40.3, per S_av]lle _LJ. o, Ch
150 As to co-existence of administration and non-administrative receivership, see below, ' -b.'[' .
131 Insolvency Act 1986 Sch.B1, para.39; Chesterton International Group Plc v Deka Immobilien Iny
GmbH [2005] B.P.LR. 1103. See further below, Ch.6. . _
L2 Inn;-?e Jc[Jhn SI]ack Ltd [1995] B.C.C. 1116 it was held that an administrator had t_he power Lo pay off
pre-administration debts in full out of the company’s assels to ensure the survival of ;hi céoln:geizﬁ
as a going concern but this decision should now be read subject to paras 65 a_nd 66 of Sc L othe
Insolvency Act 1986. He should seek the gnidance of the court \A_rhere there is a substantial ¢ EI;E
in the circumstances which led to the making of the administration order. but should not scéa 2976:
court’s guidance as to the making of commercial decisions: Re CE King Ltd [2000] 2 B.C.L.C. :
Re T & D Industries Ltd [2000] 1 W.L.R. 646.
Insolvency Act 1986 Sch.B1, para.61. . ‘
m:gigc; Act 1986 Sch.B1, para.64. In Scotland, it has been held that para.64 does not ple.ven_t_ tIl;e
directors of a company from causing the company to apply for the rm;loval of an administrator: Re
r House).
Grani Estates Lid [2012] B.C.C. 537 (Court of Session, Outer ] .
As to ending administration generally, see the Insolvency Act 1986 Sch.B1, paras 76-86 (inclusive);
and see also below, Ch.27.
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CHAPTER 8

OFFICE-HOLDERS

1. INTRODUCTION

The Insolvency Act 1986 created the concept of the “office-holder”
status carrying special statutory privileges and responsibilities, which was conferred
upon administrative receivers, liquidators (including provisional liquidators) ang
administrators.! A person holding any of these offices (unless an official receiver)
is required to be qualified to act as an insolvency practitioner in relation to the
company.? The requirement for a professional qualification in part reflects the far-
reaching nature of an office-holder’s special statutory privileges and responsibilities,
These are designed to secure the beneficial management of the company’s undertak-
ing and the proper investigation of the company’s affairs, to which the office-
holder will usually be a stranger.

It is important to distinguish between the sta
holder”, and the different concept of an “officer of the court”. Historically, offic-
ers of the court® have been persons appointed by the court who are subject to itg
general supervisory jurisdiction.* In accordance with the rule in Ex p. James5 of
ficers of the court are obliged to act not only lawfully, but fairly and honourabhj .6
Interference with their functions may be a contempt.’ Court-appointed receivers »nd
administrators have always been officers of the court. Somewhat curious!y. \but ng

doubt to ensure uniformity, administrators appointed out of court follonwing the
changes introduced by the Enterprise Act 2002 have also been accoided the status
of officers of the court.? However, even though administrative receivers may seek
the directions of the court in relation to matters arising in {neadministrative

» 4 novel

tutory concept of an “office-

1

Insolvency Act 1986 5.233(1),

Insolvency Act 1986 5.230 in relation to administrative receiv
tors, and para.6 of Sch.B1 in relation to administrators.
Such as court-appointed receivers, administrators, provisianal liquidators and liquidators in a
compulsory liquidation.

See, e.g. Re Atlantic Computer Systems Ple [1992] Ch. 505 (CA).

Re Condon, Ex p. James (1873-74) L.R. 9 Ch, App. 609 (CA in Chancery),

See the consideration of the doctrine in Re T&N Lid [2004] O.PL R, 343; Re Agrimarche Lid [2010]
B.C.C. 775; and Re Alitalia Linee Aeree Italiane SpA [2011] 1 W.L.R. 2049, See also the com-
ments of Lord Neuberger in Re Nortel Companies; Bloom v Pensions Regulator [2014] A.C. 209
at [122] onwards. Liquidators in creditors voluntary liquidations are not officers of the court and are
therefore not subject to the same principle: see Re TH Knitwear (Wholesale) Lid [1988] Ch. 275
(CA). However, Lewison J commented (obiter) in Re Agrimarche L
an administrator (who is an officer of the ¢
be 0dd to expect a different standard of ¢
7 Re Mead (1875) L.R. 20 Eq. 282.
Insolvency Act 1986 Sch.B1, para.5.

ers, liquidators and provisional liquida-

id that if the same person was
ourt) and then became liquidator as the company, it would
onduct from that same person as an office-holder.

[208]
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; i i ntrol of the
9 they are not officers of the court subject to the general co

TECEiv?;Se};E,re not susceplible to the rule in Ex p. James, and they are not protected
court,

by the principles of contempt of court.!

2.  InsoLvENCY PRACTITIONERS

individual, i.e. a natural person, can be qug]jﬁed to act as an Insol_lv‘enci‘y
On}){ iy 11 In order to be qualified,!? an individual must pe appropriate y
Pracm']o?ie'rﬁder 5.390A of the Insolvency Act 1986, which was introduced as part
g ‘u ar[ia]‘authorisalion” regime.” An individual may now be p1tl1€1‘ full?/
e m\g' p. “partially authorised”. An individual who is fully authoriseq may act
ﬂumor.l&e 1 mncp practitioner in relation to companies, individuals apd mso_lvcnt
as an 1nso Vel ’ Ayn individual who is partially authorised may agt oply in relation to
pmmers_hlps- only in relation to individuals.' In both cases, the mchwdual. ITllTlSF also
e '?r in force for the proper performance of his functions.'® Anl delVldllal
h:zenze]C(;l;"lggr be authorised in respect of voluntary arrangements only.
c

In order to be fully authorised, a person must be!®:

a member of a professional body recognised under s.391(¥) and plenmtted
2 to ot s an insolvency practitioner for all purposes under its rules; or ‘
(b) a:‘:h‘oriscd by the Department of Enterprise, Trade anfi IIlrwleStdn)]Conltdg
Northern Ireland under art.352 of the Insolvency (Northern Irelan
1989. ‘ "
Insolvency practitioners may obtain authorisation from one of five recognise

fessional bodies."” . |
lml)n order to be partially authorised, a person must be:

icati i oy Act 1986. The list of persons who can ap-
su lication under .35 of the Insolvency Act 198¢ f perse i
| Pu“udtﬁfeté’oiﬂtilﬁer .35 is limited, and it is an unresolved question whether thn31.e 1s.a gener %:l ;152:
Ply;:;cr interested parties to apply to the court for directions to be given (o a receiver appointe
mn > L
s - vic Aust P 1992) 10
10 ;fecfof?.:!ﬁr Waterfall Estate and Gold Mining Co [1896] 1 Ch. 947; Re Magic Aust Pry Lid ( )
AEL.C. 929. i
t 1986 5.390(1). - . ] -
ll, ES"i:zﬁ? ,:((:;L 1986 5.390(2). For the background to the introduction of the pal_'ual au]ﬂmr}z;l:;n
3 5{_)me sge The Insolvency Service, Consultation on Reforms to -rhe Regulanm‘i c;f n.:ﬁmmrg
ﬁ'gc;c.'f.';anerv February 2011; Consultation on Reformns to the Regulation of Insolvency Practitioners:
“Consultation Responses, December "20! 1. ‘ . !
1 f;;ggiggfby L;he Deregulation Act 2015, with further amendments made by the Small Business
Enterprise and Employment Act 2015.
Insolvency Act 1986 s.390A(1)
15 Insolvency Act 1986 $5.390A and 390B. . 5
] Act 1986 5.390(3), in Scotland a caution. _ ) ) -
L g‘escotilzin:gg;of the Insolvency Act 1986, which provided for this, was repealed W!ﬂ‘lﬂ effect 112;233
Ocmber-’)()l 5 by Sch. 6(6) para. 19 to the Deregulation Act 2015. BIS believed that the new p
risation regime made this section redundant. _ o
18 ?gfg(l)éiforc?gllﬁi(i $.390A(2). Section 393, which prov@ed for authorisation by;]::cg(rg;etzﬁé
au:horit.y (ylhe Secretary of State), was repealed with effect from 1 October 2015 by Sch. p
21 to the Deregulation Act 2015. _ ) _ _ e Th
Tileoge:retarygof State has recognised for this purpose the_fo_llowmg plgfe;st:nalfliglni*; Thz
Insolvency Practitioners Association, The Chartered Assamathn of C‘emﬁe ;i) ouma;lts he
Institute of Chartered Accountants in England & Wales, The Institute of Chart}zret 24 8cﬁcSS sty
Ireland, The Institute of Chartered Accountants of Scotland. Seg lhl)a (I_;s{;)lv?r;cgyé : ;I |985/1',.'64)’ S
’ iti i { ional Bodies er )
Insolvency Practitioners (Recognised Profession ; . _ L 16
irg\jvuéeuclit‘?y‘and 3'rl“he Law Society of Scotland are, at their request, no longer recognised profes
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(a) amember of a professional body recognised under s.391( 1) and permitteq
to act as an insolvency practitioner in relation only to companies or only tg
individuals under its rules; or

(b) amember of a professional body recognised under 5.391(2) and permitted
to acl as an insolvency practitioner under its rules.

Additional restrictions are placed on individuals who are partially authorised ang
who are aware at the time of appointment, or who later become aware, that the
company or individual (as the case may be) is or was a member of a partnershi
(other than, in the case of individuals, a Scottish partnership) and has outstanding
liabilities in relation to the partnership. A person who is aware of these matters gt
the time of appointment may not accept that appointment.20 A person who later
becomes aware of these matters may not continue to act unless he is granted permis-
sion to do so by the court, save that he does not contravene this prohibition if he
applies to the court for permission or for a replacement order within seven busi-
ness days beginning with the day after that on which he becomes aware 2!

In addition, there are six disqualifications under the 1986 Act.22 A person is not
qualified to act as an insolvency practitioner if:

(a) he is an undischarged bankrupt or an undischarged sequestration of hig
estate has been awarded,;

(b) amoratorium period under a debt relief order applies to him;

(¢) heis subject to a disqualification order made, or a disqualification undertak-
ing accepted, under the Company Directors Disqualification Act 1986,% or
the Company Directors Disqualification (Northern Ireland) Order 2002;

(d) he is a patient within the meaning of 5.329(1) of the Mental Health (Care
and Treatment) (Scotland) Act 2003 or has had a guardian appointed under
the Adults with Incapacity (Scotland) Act 2000 (asp 4);

(e) helacks capacity (within the meaning of the Mental Capacity Act 2005) to
act as an insolvency practitioner; or

(f) abankruptcy restrictions order or a debt relief restrictions order is in force
in respect of him.

The Secretary of State is given power to make regulations (inter alia) proliibiting

sional bodies.
20 Insolvency Act 1986 s.390B(1) and (2).
Insolvency Act 1986 s5.390B(3) to (10). An individual may alternatively wppuy to the court for a
“replacement order” appointing in his or her place a person who is fully authorised to act in rela-
tion to the company or the individual: 5.390B(6)
2 Insolvency Act 1986 5.390(4) and (5).
Insolvency Act 1986 5.390(4)(b). The provisions of the Company Directors Disqualification Act 1986
(as amended): (i) give the court a discretion to make a disqualification order (an order disqualify-
ing a person for a specified period from being a director of a company or receiver of its property or
being concerned in any way in the promotion, formation or management of a company or from act-
ing as an insolvency practitioner) if a person is found guilty of an indictable offence in connection
with the promotion, formation, management or liquidation or striking off of a company, or with the
receivership of a company’s property or with being an administrative receiver of a company, or for
persistent default in relation to specified provisions of the Companies Act; (ii) impose on the court
a duty to make a disqualification order against a director or former director of a company which has
gone into insolvent liquidation or administration or into administrative receivership and whose
conduct as a director of that company (or of that and other companies) makes him unfit to be
concerned in the management of a company (see, e.g. Re Sevenoaks Starioners (Retail) Ltd [1991]
Ch. 164 (CA)); and (iii) permit the Secretary of State to accept a disqualification undertaking in lieu
of applying to the court for a disqualification order for unfitmess.

[210]

SuppLiEs BY UTILITIES

T ing as insolvency practitioners where a conflict of interest will or
grsons.hﬂg%;’gﬂgoﬁel??;s negelrj been exercised but there is a very detailed
ey o Code of Ethics which has been adopted by all the recogmsed pmft_as-
h-lsow‘]:}ncdyies 25 The Code includes five fundamental principles: integrity, pbjf;ctlv—
.Slonal- ? ssi('mal competence and due care, confidentiality and p_rofessmnal
. P i it sets out a framework that practitioners can use to identify actual or
behav{o? threats and to determine what safeguards may be available to meet them.
Io;xftlﬁzular it deals with when an insolvency practitioner cannot properly accept
4 = . 26
applgl mgf nli-aliﬁed person acts as an insolvency practitioner when he knows or has
: oa:ableq cause to suspect that he is not qualified, he commits a cnlmmgl offe‘nf\:e
o hable on conviction by imprisonment or a fine or both.?” But his acts as such
?;Jsrglsv;ncy practitioner are valid notwithstanding the defect in his qualification or

appointmem.28
3. Suppries BY UTILITIES

Prior to the current insolvency legislation, public utilities ﬂi}q‘: any other _crediilor—‘
supplier) could require the paym(?nt of a_ll arrears as a clond‘llmn 0{1 c?ntml;e ;1(1)51:
resumed sudply to the company m.rece]vershlp or hquldatlon, and thus, by e
exercise ¢ f taeir monopoly position in the market, obta%n a prcfprence in r_esg)ecd
their unsecured debts over the debts due tO-preferent}al credlltors. alm'd, 1‘11 elg , E;
detentare-holder.? But unlike any other creditor-supplier, pubh‘c utilities cou (??_
reruse supplies to a new occupier of property. A mortgagee of a company in di

2% ct 1986 5.419(2)(b). ‘

25 }Fnlfg Ié?diyc‘?m be found on the Insolvency Service website alonglw1}h a shgrt Eac;(%%gndd?ii
Overview paper. See hittp:/www.bis. gov.uk/iJLmlvenc_w'insu{vency——-pr'ajes{rmz/]‘imfem.om:i To. fcoﬂ_(.mal
code—of—erhics [Accessed 4 November 2014]. Ad_opuon by tj"{e various 1.3(:0gmsl;¢;i 1;{0 c;a;;ncc
bodies may be subject to minor modifications to achieve compatibility with other ef ; ¢ gl;l e t]-.e.

% Sheppard & Cooper Ltd v TSB Bank Plc [1996] B.C.C. 653 (CA) was an unusual CE{;&.‘E mfwm At
court granted an injunction to prevent two insolvency practitioners from th_f: sa{neb rm .ro e {i
appointed as administrative receivers of a company. Their firm hafl previously fier; _cilg‘egst >
investigate the financial affairs of the company on terms that, to avoid any conﬁgcts .0. ini etlh n e
firm “would not undertake any responsibility for the mﬂnage‘ment ?f the company s affm il der il0 “
or in the future”. The Court of Appeal stated that the receivers “were not appmntfed mdl\lf]!.i L}l]a ):l .
but “were appointed jointly”. This statement should !)e read in the context pf the 1slsue W c fv:he
whether they, as partners of the firm for the time being, were bounq to. :1b1_de by t';el tf;;nés Co b
earlier contract. Compare Re York Gas Litd (In Creditors’ Va?unmry Liguidation) [20 y 1B. ‘ﬂ'.-l :
where an additional liguidator in the same firm was appf)mted to address a potential conflic 10
interest. Whatever the position as a matter of commercial reality, as a matter of law it ﬁlS oln 3;
individuals who can be appointed as office-holders undm: the Insolvency Act 1?86, n(())(l] 45: él}& ol
partnerships: see, e.g. Re Sankey Furniture Lid Ex p. Harding [1995] 2 B.C.L.C. 594, 6 ;

= t 1986 55.389 and 390B. .

3 }2:(;}:233 iﬁt 1986 5.232. In the absence of such a validating provision, the.appjm.}?l[glent w;}uld_

be anullity: see Portman Building Society v Gallwey [1955] 1 W.L.R. 96. Section __3._ oefs .I;Cl e]ltpﬂ

ply to administrators, but para.104 of Sch.B1 to the Insol\':ency Act 1986 vahdgtes d::, ;(})‘CC—

defectively appointed or qualified administrator. Hoyuever, this provision only _apphes J[tao SV -f;:am)

tive appointment rather than where the appointment is a complete nullity: Re Frontsouth (With
inistration 11]1 B.C.C. 635.

%ﬁ:(:gjrinfe}:s Z;Islgg{-l[oz?est}'ictinn on the right of a creditor to insist upon a collateral advant}a;ger

or a condition of continuing supplies, if the creditor possessed the legal right to cut of‘f ‘sup‘p ;s

Husey v London Electricity Supply Corp [1902] 1 Ch. 411 (CA), 421 {coL‘u't‘—appomted re(.ewe;3 ).C g.,

also Wellworth Cash & Carry (North Shields) Lid v North Eastern Electricity Boarﬂl'{.1986) 2B.C.C.

99265, where the threatened use of the Electricity Board's power to cut off electricity needec'l 'lziy‘ a

voluntary liquidator to keep food frozen, unless the pre-liquidation debt to the Board was paid in

[211]
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ficulties therefore had a choice. He could appoint a receiver as agent of the
company, in which case the company continued in occupation and payment gy
security could be demanded by the utility. Or the mortgagee could take possessigp
as a new occupier, in which case payment or security could not be demanded 3 If
as was usually the case, the mortgagee decided to appoint a receiver, there was an
advantage in a receiver hiving down the company’s business to a subsidiary which,
as a new occupier, could require supplies without any responsibility for pagt
arrears,!

This continues to be the position where a company property is the subject of 4
receivership other than an administrative receivership though, in practice, such
receivers are not so often concerned with the continuation of the company’s busj-
ness, and are therefore less vulnerable to the withdrawal of supplies. The position
is different in the case of an administrative receiver, administrator, ]iquidalor,
provisional liquidator, nominee or supervisor of a company voluntary
arrangement.* Section 233 of the Insolvency Act 1986 provides that, where a
request is made by or with the concurrence of an office-holder for supplies of gas,
electricity, water, communication or certain information technology™ services, the
utility may not, as a condition of supply, require the payment of charges for sup-
plies provided prior to the “effective date”.

Where an administrative receiver is the only office-holder in relation to a
particular company, the “effective date” is the date on which he was appointed or
the date on which the first of his predecessors in office was appointed. In the case
of an administration, it is the date when the company entered administration,
Questions arise as to the effective date where there are two dates potentially avail-
able, e.g. in the case of a concurrent administrative receivership and liquidation. Is
the effective date that of the appointment of the administrative receiver or the date
of the liquidation? And, where there are concurrent office-holders, is it relevant
which of the office-holders requests or concurs in the request for supplies? It is sng-
gested that the effective date is that relating to the appointment of the off-a-
holder in question, save that, where a composition or scheme is approved afisr the
date of his appointment, the effective date is the date of such approval 3/

The legitimate interests of the supplier in getting paid are protectad, in that the
utility may make it a condition of giving a supply that the office-holder personally

full, was “deplored”. Nevertheless, the Board was held to be entitled to exercise such power. Credi-
tors other than utilities can still withhold supplies unless pre-receivership debts are paid in full, and
this does not amount to an abuse of a dominant position within art,86 of the EEC Treaty: Leyland
DAF Lid v Automotive Products Ple [1993] B.C.C. 389 (CA).

North American Trust Co v Consumer Gas Co ( 1997) 147 D.L.R. (4th) 645.

For hive-downs, see Ch.6; cf. the technique available (o a liquidator appointed by the court to seek
an order vesting the property in the liquidator himself, who thereby becomes a new occupier: Re Fir
View Furniture Co Ltd, The Times, § February 1971, per Brightman J; and see the Insolvency Act
1986 5.145(1).

2 All of whom are designated “office-holders” in this context: 8.233(1) of the Insolvency Act 1986.
¥ See para.8-012 below.

See Insolvency Act 1986 5.233(3) and (5) for a description of the relevant utilities whose services
are covered by the section.

3 Insolvency Act 1986 5.233(4)(b).

% Insolvency Act 1986 5.233(4)(a).

For the effective date in the case of administrations and company voluntary arrangements see
$.233(4)(a), (ba) and (c).
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ent of any new charges.? To this extent, a hive-down still car-

g'uar;ntzgir;}rl;a%?t?at no guar{mtee by th% office-holder can be required. But a hwp—
P unlikely to be worthwhile if undertaken simply for this reason an‘d in
ol ]San office-holder will always see to it that the post-hive-down debts of the
pract};i;y are paid, if only to avoid the risk of facing an allegation of fraudulent
sulzls_l o by himself or wrongful trading by the subsidiary’s directors. '
traT]hn; services to which s.233 (and its bankruptcy equivalent, s.372) applies were

nded with effect from 1 October 2015 to the supply of certain electronic goods
o vices by a person who carries on a business which includes giving such sup-
- where the supply is for the purpose of enabling or facilitating anything to be
e by electronic means.? These goods and services include point of sale
done’na?ljs computer hardware and software, information, advice and technical as-
2?321110& in connection with the use of information technology, data storage and

i ite hosting.

pr%cgzstsit)nngéggdA‘;?g\sfides that agn insolvency-related term in a contract for the sup-
ply of essential goods or services to the company ceases to have effect X?Fen 4%
company enters administration or a company vo]ulltary arran gemen? takes e ac?;j
This will apply to clauses (often known as “break™ clauses) such as thpsehprov1 t
ing for the aviomatic termination of the contract or supply of the service in the cven.
that the company goes into administration or a voluntary arrangement.lHowev\ém,
an insclvency-related term does not cease to _hgve ef_fect to the extent that-:t provides
for 2n 1usolvency procedure other than adnum;tratlon or a voluntary arrangement,
ci i the extent that it entitles a supplier to terminate the contract or sppp]y because
" an event that occurs, or may occur, after the company enter administration or the
yoluntary arrangement takes effect.*! WhEI"E‘: s.2’__’>3A applies, the contract of sup-
ply may only be terminated by the supplier 1_1 the 1nso]vency_ ofﬁ_ce—holder comcntg
to the termination, the court grants permission for the termination, or any charges
in respect of the supply incurred after t}le company eqters.atjmlmstratmn (or ctlhe
company voluntary arrangement takes effect) are not paid w1thm 28 c}ays of j‘hg thue
payment date.* The court may only grant permission fo'r temunatl‘on@lf satisfied that
the continuation of the contract would cause the supplier hardship.

4, DELIVERY AND SEIZURE OF PROPERTY
Under s.234 of the Insolvency Act 1986 an administrative receiver or administra-

tor can apply to the court* for an order that any person*s who has in his posses-
sion any property, books, papers or records to which the company appears to be

3 [nsolvency Act 1986 5.233(2)(a). .

L lnsoivenc)); Act 1986 55.233(f) and (3A). These were inserted by art.2 of the Insolvency (Pro_tecuon
of Essential Supplies) Order 2015/989, which was made pursuant to s.92 of lhe_EnTerpr}se and
Regulatory Reform Act 2013. For the background to these developments see Comrmu{y of Supply
of Essential Services to Insolvent Businesses, a consultation paper on the implementation of these
changes published by the Insolvency Service on 8 July 2014. '

“  Tnserted by art.4 of the Tnsolvency (Protection of Essential Supplies) Order 2015/989, made pursu-
ant to §.93 of the Enterprise and Regulatory Reform Act 2013,

41 Insolvency Act 1986 5.233A(2).

4 Insolvency Act 1986 5.233A(3) to (5).

4 Insolvency Act 1986 5.233A(4). » 5

“  See the Insolvency (England and Wales) Rules 2016 (S12016/1024) Pt 12, on the detailed procedure
for an application by an office-holder. o _ 7 '

#  This may include a liquidator appointed prior to an administrative receiver: Re First Express Lid
[1991]1 B.C.C. 782.
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entitled should give those items up to the officer-holder. No specific sanctions are
prescribed in the Act to deal with non-compliance. The office-holder has a lien g
the property or proceeds of sale for expenses incurred in connection with the seizure
or disposal.

The section applies both to items actually belonging to the company and also tq
those that are the subject matter of a dispute as to ownership.#’ The court can, in
proceedings under this section, decide questions of title.* The court will only make
an order under this section if the items involved are being sought in order to en.
able the office holder to carry out his functions as such. In the case of an administra-
tive receiver, this will be in order to protect and realise the mortgaged property for
the benefit of the company and its creditors and will not be in order to assist the
debenture holder in litigation against third parties.*? This will generally mean that
the items involved will have to fall within the property charged,® are needed to sup-
port the debenture-holder’s title or are otherwise required by the administrative
receiver to carry out his duties and functions. In granting an order for delivery up
of property so that the office-holder may fulfil his statutory duties, the court may
refuse an order that would be expensive to comply with and hence would have a
draconian effect on a respondent who has few resources, or where the property
sought was not sufficiently clearly defined. The court may also use its case manage-
ment powers in making the order and encourage co-operation between the parties.s!

Where an office-holder has reasonable grounds for believing that he is entitled
to seize or dispose of any property and does so, he has special statutory protection
under 5.234(4) of the Insolvency Act 19865 If it turns out that the property seized
or disposed of did not belong to the company, the office-holder will not be liable
to any person in respect of any loss or damage resulting from the seizure or disposal
except in so far as it is caused by his negligence. This applies whether or not the
office-holder has acted following a court order under 5.234(2). The protection af-
forded by these provisions is limited to tangible property, although the office-
holder may have recourse to other defences in any action for wrongful interfer-
ence with contractual relations.” The court may not require a person to deliver uR
company property to the office-holder under s.234 if it is not satisfied that the office-

4% Insolvency Act 1986 5.234(4)(b).

47 See Re London Iron & Steel Co Lid [1990] B.C.C. 159, where the court held thatit hud power to
deal with an application under s.234 for an order that property be handed over 5 on “udministrative
receiver even though there was a dispute as to its ownership which could have been the subject of
separate legal proceedings. It now appears that the courts are readily prepaiad L address questions
of disputed ownership on an application under 5.234: see Euro Commercial Leasing Ltd v Cartwright
& Lewis [1995] B.C.C. 830 (a solicitors’ lien); Re Cosslett (Contractors) Lid [1998] Ch. 495 (CA)
(plant on a construction site). The court has no power to determine ownership where the question
of ownership is to be resolved by a foreign court: Re Leyland DAF Ltd [1994] B.C.C. 166.

4 Re London Iron & Steel Co Lid [1990] B.C.C. 159.

4 Sutton v GE Capital Commercial Finance Lid [2004] 2 B.C.L.C. 662 (CA).

0 See Re First Express Lid [1991] B.C.C. 782.

31 Jackson v Cannons Law Practice LLP [2013] B.PLR. 1020.

See, for example, Euromex Venmures Lid v BNP Paribas Real Estate Advisory and Property Manage-

ment UK Lid [2013] EWHC 3007 (Ch). For a consideration of the risk to an office-holder of a

personal claim, see E. Goodwin, “Retention of title, conversion and administrators” (2009) Insolv.

Int. 4-10.

See Welsh Development Agency v Export Finance Co Ltd [1992] B.C.C. 270 (CA), 287-288 where

the court rejected the receivers’ defence to an action for wrongful interference on the basis that

$.234(3) and (4) were inapplicable to choses in action but held that the receivers’ conduct as agents
of the company was immune on the basis of the rule in Said v Burt [1920] 3 K.B. 497. The Court of

Appeal concluded that the references to seizure meant that s.234(3) and (4) only applied to tangibles.
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iti ' i i ate to protect that
'e conditions for the protection of the person are adcgmte : g
hﬂgg}i :-:i ohts, particularly if the net benefit to the company 18 small in relation to
e T i 54
i detriment to that person. . ey
ﬂwAhpﬁ%Zatieons under s.234 should be made in the name of the office-holder, rather

han the company.>s Applications should normally be mgd_e on notice, and an ap-
;l?cation without notice can only be justified if two conditions are met:

i ‘ i : injustice to the ap-

i) notice to the respondent would be likely to cause injus s

@ plicant as a result of delay or because of action that would be taken before
the hearing; and .

(i) any damage that the respondent might suffer can be compensatcd by a
cross-undertaking or the risk of loss to the respgndent Wblch_cannot be
compensated is clearly outweighed by the risk of injustice to the
applicant.>

Section 234 only allows an office-holder to gain possession of an item in specie. g
does not form the statutory basis for an action in conversion by the office-holder.

5. Co-OPERATION FROM DIRECTORS, ETC.

-5.233(2) of the Insolvency Act 1986, an office-holder may require, Wlthout
a cg:fterizim, tfla{ directors and certain others attend upon hilrn and/or g_lyc him SPC?
information about the company as he may reasonably require. The persons SFﬁ jec
to 1.2 requirements of this provision include not only 5:111 present z}‘nd phast 0 ]ce-rs
o the company, but also certain promoters, and, c_ertgm persons “in the emp Qy-
went of” the company.® The term “employment” is given an expanded_ de@,n%?jn
by 5.235(3)(c), so as to include “employrpent under a contract for services”. This
will accordingly include professional advisers to the company. .
Section 235 does not provide any guidance as to how a court should dt?terml‘ne
the reasonableness of any requirement by the ofﬁcc-holde-r. By analogy with cases
decided under 5.236 (see paras 8-024 to 8-029 beiow)ﬁ" itis suggcsted that v\_fhat
may reasonably be required must involve a consideration of what is requi reii for the
efficient conduct of the insolvency process in question. The test is what is “reason-
ably required” not what is “necessary”, and the onus of showing that a require-
ment is a reasonable one will be on the office-holder. 'In most cases thc? views of
the office-holder will be entitled to a good deal of weight.® The interviewee can
only be compelled to answer questions relating to the affa1rls pf the company of
which they were an office-holder or employee; however this includes questions

H  Uniserve Litd v Croxen [2013] B.C.C. 825.

55 Siith (Administrator of Cosslett {Contractors) Ltd) v Bridgend CBC _[200_2] 1 A.C. 336 (HL). In the
case of documents, since they will be the property of the company, it will be for th_e ofﬁcefho]t:{er‘
to determine whether to disclose them to the relevant authorities: see Walker Morris v Khalasichi
[2001] | B.CL.C. 1.

5 See Re First Express Ltd [1991] B.C.C. 782, 785E.

1 Re Cosslett (Contractors) Ltd [1998] Ch. 495 (CA), [24].

% Insolvency Act 1986 5.235(3), (4. . _ N -

9 See Re Alocasia Lid [2014] EWHC 1134 (Ch), in which the two provisions were applie
simultaneously. ) i

i See Re Corporate Jet Realisations Ltd [2015] B.C.C. 625 at [23]-[24]. In the context of 5.236 of th.e
Insolvency Act 1986, see, e.g. Sasea Finance Lid v KPMG [1998] B.l_:.C. 216, 220F_: and_Re Atlantic
Computers Plc [1998] B.C.C. 200, 209D, per Robert Walker J. The further pmcgedmg; in the Scrsecf
Finance case at [1999] B.C.C. 103 indicate limits on the possible use of 8.236 for tactical purposes
in litigation (see para.8-040 below).
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which may shed light on the affairs of another company of which they were not g
officer or employee.®!

Failure to heed the office-holder’s request without reasonable excuse is a criming]
offence punishable by the imposition of a fine.52 A failure to respond can alsg he
the subject of an application to the court to compel compliance,® or can be a groung
for an application under s.236.5 Failure by a director of an insolvent company g
co-operate with an office-holder who is attempting to exercise their powers under
5.235 may be relevant on an application for a disqualification order under s.6 of the
Company Directors Disqualification Act 1986.55 An unreasonable request by ap
administrator may be the subject of an application to the court to EXercise itg
supervisory jurisdiction to order the request to be withdrawn. But as an administra-
live receiver is not an officer of the court, there would not appear to be any obyj.
ous mechanism for the recipient of an unreasonable request under s.235 from ap
administrative receiver to seek an order that the request be withdrawn. A claim for
a declaration that the request was unreasonable may be the only remedy. However,
the office-helder’s unreasonable conduct in making a request will be a defence (o
any application to enforce the request or to a criminal charge.%

A person who is subject to a request under s.235 of the Insolvency Act 1986
would have no defence to an application to enforce compliance or to criminal Ij-
ability under the section if he refused to respond to questions simply because he
feared that he might incriminate himself by his answers. This is because 8.235
implicitly abrogates the privilege against self-incrimination.s” Such criminal li-
ability for non-disclosure would not itself infringe the European Convention on Hy-
man Rights,* but the later use of information obtained might do so.5

The proper functions of an office-holder in an insolvency proceeding include an
investigation into the causes of the company’s failure and as to whether any criminal
offences have been committed.”™ An office-holder has a duty to report to the
Secretary of State on the conduct of the company’s directors if the company has

6

Re Bernard L Madoff nvestment Securities LILC [2010] B.C.C. 328. In that case, whitliinvolved

allegations of complex international fraud, Lewison T said “the trustee would not, in my judgment,

be entitled to aftend a meeting to ask questions about the American company. The ofiice-holder

would, of course, be entitled to ask questions about the English company which may shed light on

the dealings and affairs of the American company, but 5.235 is not, as I ser i%, & shortcut to an ap-

plicaticn by the American trustee in bankruptcy under art.21 [in Sch.1 2] the Cross-Border

Insolvency Regulations 2006 (ST 2006/1030).”

£ [nsolvency Act 1986 s5.235(5) and 430 and Sch. 10.

@ See 2016 Rules 1.12.52; Re Corporate Jet Realisations Lid [2015] B.C.C. 625; and Re Wallace Smith
Trust Co Ltd [1992] B.C.C. 707.

See, e.g. Miller v Bain [2002] B.C.C. 899: and Hunt v Renzland [2008] B.PLR. 1380.

8 Re Artistic Investinent Advisers Lid [2015] 1 B.C.L.C. 619 (ChD); Re Brampton Manor (Leisure)
Lzd [2009]1 EWHC 1796 (Ch).

See Insolvency Act 1986 5.235(5) where liability depends on failure to meet the office-holder’s

request “without reasonable excuse”.

Bishopsgate nvestment Lid v Maxwell [1993] Ch. 1 (CA).

See Al-Fayed v United Kingdom (1994) 18 E.H.R.R. 393 (ECtHR); and Saunders v United Kingdom

[1997] B.C.C. 872 (ECtHR) on investigations under Pt XTIV of the Companies Act 1985. The

Saunders case was followed in Kansal v United Kingdom (2004) 39 EH.R.R. 31 (ECtHR).

Saunders v United Kingdom [1997] B.C.C. 872 (ECtHR). See also the [nsolvency Act 1986 s.433,

as amended by the Youth Justice and Criminal Evidence Act 1999 §.59 Sch.3, para.7, the scope of

which was considered in R v Sawrell [2001] B.P.LR, 381 (CA).

Re Pantmaenog Timber Co Lid [2004] | A.C. 158 (HL); R. v Brady [2004] 1 W.L.R. 3240 (CA).
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- 1solvent.”! Accordingly, the office-holder can r_nake arequest undE?r s,‘.235f

i ]y at determining the responsibility of the directors for the co]lapsel 0
Bimed S0 Y and with a view to assisting the Secretary of State to de@ermm_e
e COmpél'nyualiﬁcation proceedings should be brought against the directors
i 17§%‘he office-holder can also disclose information or documents obtamed
CO[&C?TZ%S to the relevant prosecuting authorities, in order that they might decide
e . kg ; 73 .
WhEtherSu::PétI;gyC(I)lfmSltr;iLL;z;g;zs powers to compel disc}osure of .informal;lfm

Th'eedf;:ly any person (including an ofﬁccjholclcr).74 This is 50 even if the ofél;e;
B s oiven an assurance that information or documents will only be used fo
- habhclldcr’s own, limited, purposes.” So while an ofﬁce-holdel_' may, in his
- o Cli\f'e undertz;kinos of confidentiality in respect of information obtained
dlscrenon};tiined by him unc:ier 5.235, he cannot be required to give su.ch undertak-
o o 726 0d he cannot give an assurance that information will be withheld frqm
miso,neil; whom he must report the information, or anyone who can by law require
an

the information of him.™

bec

6. Exammarion on OarH oF DIRECTORS, ETC

Section 236 of the Insolvency Act 1986 confer§ on an ofﬁce-holder} ;1111
traordmary power to assist him in obtaining information abgut }ngcompdny s1 2
?K'rv" iBea power also described as “drastic and fay—rlcachmg . Th_ls wog \tli[
‘El,;c?i ally concerned with applications made by admt{mstkrlators orl}'ecgi)\lffgsb []ilder

Ed : ight be the object of such an application.
<hould not be forgotten that they mig licgtian, " Lo =

ion, B seek an order from the court for

ection, an office-holder®! may i ate

?fe;ny officer of the company, any person known or suspected of having any

i s Di i ion Act 1986 5.7TA.
71 Company Directors Disqualification
7 Re Pantmaenog Timber Co Lid [2004] 1 A.C. 158 (HL).
7 R. v Brady [2004] | W.L.R. 3240_(C};). S
r Directors Disqualification Act s.7(4). » B
: gggﬂ’};: rgaﬂ\;lPeck International Ple [1994] B.C(_I. 15, The case concerned a?l ac_ir[.u;l:;gjé(ig ;;l\i:
than an administrative receiver, but the reasoning is equally apghcable 0 an a lrtllllmsc i DiIEC:
being based on the duties and responsibilities of office-holders in general under the Company
i ification Act 1986. o .
76 f’i?:sBDnﬁg:aléifies Gilt Managers Lid [1992] Ch. 208; Mclsaac, Petitioners; Joint Liquidators of
First Tokyo Index Trusi Lid [1994] B.C.C. 410 (Court of Session, Otger Hmis‘;)i.]k_mson
71 1n Re Arrows Ltd (Ne.4) [1995] 2 A.C. 75 (HL), 102103, per Lord Browne Wijkinso 5958 o
% In Re Castle New Homes Ltd [1979] 1 WL.R. 1075, 1080G, per Slade I, 1e en‘lAC 198.6 o
Companies Act 1948, one of the statutory predecessors to $.236 of the_ Insolvency ,'Ct' [ig.gﬂ.] by
Joint Administrators of British & Commonwealth Holdings Ple v Spicer & Oppenheim 3JAC.
, 439D, per Lord Slynn. . .
ﬁﬁ!?(ﬂll;{‘i’amrl.rg (Ne.2) [1970] Ch. 576, 583D, per Megarry J, address.mg s.2c€l>$ Ofimvitggigﬁﬁ
Act 1948 Fé)r a summary of the development of the powers Dgf the c?zrlls tSfO: ,l{::(?;'Akaj o
‘ fid i i e Joint & Several Liquidators o AK
tions, see the judgment of Lord Millett NPJ in The _ : : : A
L?:l : ;he GragldegH oldings Ltd [2006] HKCFA 113; and the judgment of Bokhary PJ in Akai Hold
] d v Ernst & Young [2009] HKCFA 14. - i
!S”e&: grg.‘jﬁe i';"lwizding Pminers Ltd [2002] 1 B,C.L.C. 655; and Re Delberry Lid [%300.3] B]'_;(ﬁv:iy
The; cc;un may, in recognising a foreign insolvency ofﬁce—hnlc!er under the Cross- oc1l el; Cr
Regulations 2606, confer upon him the powers accorded to his UK counte_rpans :.]111'1 61 l. (;qe where
there exists a sufficient connection with the UK and L?de orde(r; ngfagagél}ltgt; : |§ p1 0;32 Lqee el
i ¢ ix Kapitaldienst Gm 2 .PLR, B s
overseas insolvency procedure: see Re Phoenix Kay e e
I i : here 5.236 was used to enable foreign liq
Re Chesterfield United Inc [2012] B.C.C. 786 w ; Ak [ i
ies, i i 3 der the Cross-Border Insolvency Reg
: ffshore companies, in proceedings recognised un d :
EL;\:(;({J)OS ( ‘S];E’JE}(JG/[iOSO), to obtain an order for disclosure of documents from a German bank in

-
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property of the company or supposed to be indebted to it, or any person the cou
thinks capable of giving information concerning the promotion, formation, busi-
ness, dealings, affairs or property of the company.®? Also under the section, such 4
person may be ordered to submit an affidavit to the court containing an account of
his dealings with the company or to produce any books, papers or records in his pog-
session or under his control relating to the company or to its promotion. An order
for production of documents may be made even if the person in possession of the
documents holds a valid lien,® although any order for production will be withoyg
prejudice to the lien. An order to produce books, papers or other records can include
documents in electronic form.* A person summoned under this procedure can alsg
be examined in private on oath, either orally or by interrogatories.®

Section 237(3) of the Insolvency Act 1986 provides that the court may order 5
person to be examined in any part of the UK where he may be for the time being,
or in any place outside England and Wales. In a few cases, an examination overseag
may be more convenient than requiring the proposed examinee to attend in England
and Wales, with travelling and hotel expenses and the possible need for an
interpreter.® It is not clear whether the court may, under ss.236 and 237, order
someone who is resident abroad to submit to an examination in the UK. The court
has, however, ordered a person who is abroad to submit an account of his dealings

relation to the two companies.

The jurisdiction under 5.236 extended, in the unusual case of Cowlishaw v O&D Building Contrac-
tors Lid [2009] N.P.C. 112, to an order for production of documents held by building contractors to
enable the liquidator to ascertain the state of completeness of a property development, In that case
the respondent was not an officer or employee of the company, nor was it in a contractual relation-
ship with the company. Nor did the company own the documents or have any entitlement to inspect
them. However the application failed in part because of the indiscriminate nature of the request for
documents.
Re Aveling Barford Ltd [1989] 1 W.L.R. 360, 364-365: according to Hoffmann J a lien was ir-
relevant in an action by the administrative receiver for production as between himself and the solici-
tor since the lien could not affect third parties and s.236 had conferred third party status on an
administrative receiver (“a solicitor’s lien is simply a right to retain his clients’ documents as agains’
the client and persons representing him™ per Lord Lindley MR in Re Hawkes [1898] 2 Ch. 1 7).
Although administrative receivers, unlike other office-holders, cannot rely on 5.246 of the Insclvency
Act 1986 to render the lien unenforceable, the availability of an order for possession esfeatively
renders the solicitor’s lien substantially worthless.
Re Comet Group Lid (In Liguidation) [2015] B.PLR. 1.
Insolvency Act 8.237(4). 2016 Rules r.12.20 sets down the procedure for heariras. i particular, a
full transcript must be provided and approved by the person giving evidence. ¢f el vency Act 1986
5.133, which involves a public examination of officers or others before the coust.
2016 Rules Sch.4 para.l now provides that service out of the Jurisdiction is governed by Pt 6 of the
Civil Procedure Rules. The position under the Insolvency Rules 1986 was that 11.6.30~6.51 of the
Civil Procedure Rules did not apply in insolvency proceedings and the provisions in the Practice
Direction on Insolvency Proceedings 2014 applied instead: Hosking v Apax Partners LLP [2016]
B.PLR. 903. See also Official Receiver v Sahaviriya Steel Industries Ple [2016] B.C.C. 456. The
court’s jurisdiction in relation to persons residing abroad is discussed below in Chs 30 and 31.
See Re MF Global UK Lid [2016] Ch. 325: and Re Omni Trustees Ltd [2015] B.C.C. 906. In
Mclsaac, Petitioners; Joint Liquidators af First Tokyo Index Trust Ltd [1994] B.C.C. 410 (Court of
Session, Quter House) the court rejected a submission than an order under s.236 for oral examina-
tion and the production of documents could not be made against a person resident in New York
(although in Re MF Global UK Ltd it was accepted by both parties that that decision was based on
the mistaken belief that the US fell within the definition of a relevant country or territory for the
purposes of 5.426(5) of the Insolvency Act 1986). See also Re Casterbridge Properties Ltd (No.2)
[2002] B.C.C. 453 (esp. [37] oenwards, noting the criticism, at [43], of the First Tokyo Index Trust
case); on appeal [2004] 1 W.L.R. 602 (CA); Miller v Bain [2002] B.C.C. 899; and the comments,
obiter, of Lord Mance in the House of Lords in Masri v Consolidated Contractors International (UK)
Ltd (No.4) [2010] 1 A.C. 90, [20]-[23]. In Re MF Global UK Lid [2016] Ch. 325, David Richards J
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mpany to the court or to produce documents under 53.23_6(3).33dWh:5% g
ial respondent is abroad, a possible alternative to an application lfl’l ers: {0
g t the court to issue letters rogatory, addressed to a foreign court, see _
e tance of that court for the purposes of examining lthe resp‘ondent. o1
e ﬂ'](? ass:ilsc;umf:ms.gg A foreign representative (such as a l!qmdator of a foreign
e Oa obtain an order recognising foreign pruceedmgs under the Cross-
company) 1T11 gnc Regulations 2006% and go on to obtain rehef from the Enghsh
s Insot \;t thg assets of the debtor and interests of the creditors: this can include
R Pifor the 1;r0duction of documents.”! In such a case, howg:ver, it may be
i he court to require the foreign representative to provide security for

iate for t : e %
a}?pn;}sjggndent’% costs if the application for recognition and/or for an order under
the §

i sted.”? o .
8'213:;51 i;gfetg;t\ihether a court may on a 5.236 application order the disclosure by

blic body of information obtained from a foreign authprity pursgant to 5_1 lelttzl;
i nder the Crime (International Co-operation) Act 2003, whpre guarante
e iven to the foreign authority that the information prov1ded.w9u1d bgi
g I‘E-an lgrlnited purpose only. In XYZ v Revenue and Customs Commissioners’-
e fc"(]j a‘ 'lwerc given by consent of the foreign authorities in circumslanc_es where
s;]l Cti—lclll/llgg wa< ath the requesting authority and the sole creditor of the insolvent
the

with the cO

any. _ )
Corli}eﬁ]ur}é {0 comply with an order under s. 236 is a contempt of court and may merit

togial sentence.® Where a person summoned to appear under 5.236 fails to do
A~ t reasonable excuse or where there are reasonable ground§ for believing
fo s l;ﬁc:)ut to abscond, or has absconded, with a view to avoiding an appear-
Lijlt hlfe]f?)fe the court, the cgourt may issue a warrant for that perso‘n’s arrest and fc?r
fﬁ;eseizurc of any books, papers, records, money or goods in that person’s

raterritori ect, but that before making any such order the
that 5.237(3) does have extraterritorial effect, : ‘ _ St
]:z]u(:'ia:v[i?lsleed {o be satisfied that the case is covered by available procedural machinery by which
( be compelled to comply with the order. ) _
8 meiirej[;??}igzz?nUK Ltd []2;2)016] Ch, 325, David Richards J felt obliged to _hol(_i tha‘t, follognr}lrgilgz
Lﬂ l-g'u fcy case nfRe-Tucker [1990] Ch. 148, 5.236 does not have e.KYIa[Cl'HIOI.I?l effect E,ignd t[z?)lﬁ]
oi(xller clcj)ulj;! be made under it against a French company. Howe}»]'er{) m.th Ot:rsinjrq!g(z;s;rzz; ; ;rs il
istingui cker on the basis that 5.236(3
: , HH Judge Hodge QC distingunished Re Tuc ‘ )
]ss‘lﬁéiingg(};?c}wcr inégependent of the power to summon a persot:hto zifppemoggi)‘;:dttl;a::g;%g;
inati requi N X documents, The court therefore © 2360
examination, to require a person to produce do ts, The co ke Butis. el
itorial effec f its discretion under the section,
does have extraterritorial effect. In the exercise o _ ; e
indfi s (d ibili disclosure might expose the respondent,
however be mindful of: (i) the possibility that 0 ! s e
iabili i 3 he need to respect the sovereignty
loyees, to liability under foreign law; (ii) € ‘ . i,
;:fi:(:iri‘?&%s};m (iii) whether the order is likely to be effective. See Re Mid East Trading Lid [1998]
1 AlLER. 577 (CA).
Re Anglo American Insurance Co Ltd [2002] B.C.C. 715.
: /1030 Sch.1 arts 15, 17 il
?r{ igoghesre;ﬁeid United Inc [2012] B.C.C. 786 the court under alT.Z_l(l)(g)_ordfretd Dait;;tslggjc
relief” under 5.236 against a German bank to produce documents in _relat.mn 0 w i
companies on tﬁe appl?cation of their liquidators as recognised representauvei in recoggn'jli - %0
proceedings. The liquidators “reasonably required” the do(_:uments undgr S.—3-6]'t1(<) <1:nt0 o them 10
establish whether the companies had a valuable course of acnot:J 50 tl-ts,it relli.lef u;n; 11 lf):(é) vich g
C = the interests of the creditors” under art. (g, 1
sary to protect the assets of the du‘ptor or e  eitnice
i lief than art.21(1)(d) which allowed the examination of vitn ¢ herigkng of SHESTES
:rl (tit?é ;f:ﬁiew of information concerning the debtor’s assets, affairs, rights, obligations or liabilities
2 Re Dalnyaya Step LLC [2017] EWHC 7’56 (C[hz)(.]lm b PLR. 1297
9% XYZ v Revenue and Customs Commissioners PLR. : i :
% See Re Hartmayes Ltd [2013] EWHC 4624 (Ch); and Power v Hodges [2016] BPLR. 140
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possession.® Express provision is made in the 2016 Rules for the tender of condygy
money to a proposed examinee,” and it may presumably be a reasonable excuge for
non-appearance that no conduct money has been tendered.

Where it appears to the court from any evidence obtained under this provisigp
that “any person” has in his possession any property of the company or is indebteg
to the company, the court may order delivery up of the property or payment of the
sum involved to the administrative receiver as office-holder 97 This part of thig
provision appears to have been derived from .25 of the Bankruptcy Act 1914,
practice, such summary orders are rare and should only be made against the
examinee himself on the basis of a clear admission. % The court should not use this
provision to determine title to an asset without giving a hearing to anyone makin
an adverse claim to that asset. To do otherwise might constitute a breach of the
provisions of the European Convention on Human Rights (the right to peacefy]
enjoyment of possessions, subject to due process of law and the right to a fair trial),
which the courts must now uphold under ss.3 and 6 of the Human Rights Act 1998,

The court’s powers under $.236 of the Insolvency Act 1986 are very wide, and
even bind the Crown, so that information may be obtained under the section from
government officials.” Nevertheless, the powers are limited by other statutory
obligations of confidentiality and non-disclosure. So, in Re Galileo Group Lid,\w
Lightman J held that the court’s jurisdiction to order disclosure under 5.236 of the
Insolvency Act 1986 was implicitly limited by 5.82 of the Banking Act 1987, which
requires that information received for the (regulatory) purposes of the Banking Act
be kept confidential, unless the relevant consents to disclosure are obtained. He
therefore held that the court could not order disclosure of documents containing
information within the scope of .82, and that while the court had jurisdiction to
order disclosure of redacted copies of the documents from which the confidential
information had been excised, ! it was inappropriate to exercise that jurisdiction
in the circumstances, given that: (i) making such an order might undermine th-.

protection afforded by s.82 and thereby prejudice the free flow of informatien to
the Bank of England, which was vital for the performance of the function wiuch it
then had as regulator of the banking system; (ii) framing and performing such an
order might well be very difficult; (iii) there was a risk that failure o 1emove all

9 Insolvency Act 1986 5.236(4) and (5). The court may even, in a serious case, s2ek to restrain a person
from leaving the jurisdiction under the powers in the Senior Court Act 1981, until he has complied
with his obligations: Re Oriental Credit Lid [1988] Ch. 204; and Morris v Murjani [1996] 1 WL.R,
848 (CA). In an appropriate case, for example, where a prospective examinee had previously failed
[0 co-operate with the liquidators of the company concerned, the court may require security from
the examinee as a condition that he be allowed to leave the country, even though he is not a British
national: see Re BCCI (No.7) [1994] 1 B.C.L.C. 455,

% 2016 Rules .12.22(4).

7 Insolvency Act 1986 5.237(1) and (2). “Property of the company” can include not only property
beneficially owned by the company, but also property or money held by the company on trust and
not beneficially owned by it: Re Omni Trustees Lid [2015] B.C.C. 906 (HH Judge Pelling QC).

#  See Re A Debior (No.26 of 1982) (1983) 126 S.J. 783.

9 Sodenv Burns [1996] 1 W.L.R. 1512.

" Re Galileo Group Lid [1999] Ch. 100,

100 In this case, any redaction would have been undertaken by the recipient of information, because of
its duties in relation to the information. Note also Soden v Burns [1996] 1 W.L R. 1512, 1532C, per
Robert Walker J, where, in the absence of such duties, any redaction was to be undertaken at the
behest of the examinee in question, rather than by the recipient of the information,
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d material might constitute a criminal offence; and (iv) there was a risk

embargoc dacted document might prove misleading.

that the re .
7. Tue ApPROACH OF THE COURTS TO MAKING ORDERS UNDER SECTION 23

he position under s.236 was explained by Buckley I in {?e ROU; ‘Ra;;mELsgg
The Ez in a passage subsequently approved by the Court of Appga in e{ L
D dities) Ltd Fln Liguidation),' and by the House O.f Lords in the lﬁ:,cl 11}%
(Com(;?fl%;itlish & Commonwealth Holdings Plc (Joint Administrators) v Spicer
case

Oppenheim'*:

i ers conferred by section [236] are powers directed to enabl_ing the'co‘u'ﬁ to glfi]p
T_he e discover the truth of the circumstances connected with the_ aft_alrs of the
; hquldatqr s tion of trading, dealings, and so forth, in order that the hquuiatqr may
1 mf???i\ﬁ:l as possit’)le, and, 1 think, with as little expense as possible to
e ablej ak?i: fuilcction 32/18 liquidator, to put the affairs of the company in or_der’and to carry
com];ll: E: uidation in all its various aspects, including, of course, the getting in of any as-
S:ttsto[’ th?al company available in the liquidation.” | |
In the sam® case the House of Lords rejected a suggeslion .thé‘l'[ had arisen 12
i 5 ‘u'lgaal the powers of the court under 5.236 might be limited t?ngssmtmc
Z?é];i%izjrlbidcr to reconstitute the state of knowledge of the company.'”

7 ie wording of the section contains no express limitation to d(f}?u]'[lﬂlilt&cil wh}[tflzlec\igrzz
TRNE : 1S 1 res : ; odge.
i 7 the company’s state of know
aid t tof a process of reconstituting the any .
ifieelm ’ nor do T see any support in earlier judgments which may have been

i o comparable sections for such

cited to us relating to the predecessors of S?CtiOn 236 or ,t Ko
a limitation to ‘reconstituting the company’s knowledge’.

The Official Receiver may make an application under 3236;1 1) evs:fl‘ w;llstrgntgces(a]fé
i i i [ iquidator of the company, and in those circu .
ficial Receiver is not the liquida ) ; thos: o e

i inc tigatory functions o
2 f 5.236 is extended to include lh_f: inves ns C
:;g):i\?er and not merely to the efficient conduct of the winding up of the
n 'IU'? . -
Cﬂgg?ori making any order under s.236, the ofﬁc&holdm;j w11]hneed to prcc)lvcc):rg; :hl:
i i ? information he seeks under the propose _
satisfaction of the court that the informa see o e B e
in fac ired.18 In the usual case his views will be given g ght,
in fact reasonably required.! : . 0t
and he is under no duty to make out the requirement in such detail as would be

8, 700.
102 Re Rolls Razor Ltd (No.1) [1968] 3 AILE.R. 698,
W0 Esal (Commodities) Lid (In Liguidation) (1988) 4 BCC 475 (CA),. 1480& W p—
1 British & Commonwealth Holdings P!fc (‘Joim Adzmlf&(ﬁf?}}fﬁg%e Jgﬁi i
6 (HL). See also the summary of principles })y Or ef =
Lrl.:i-s (qu;caf Holdings Ltd v The Grande Holdings Ltd [2006] HKCFﬁ: 113, [52;3115321'5‘-2,-5@ e
105 See, e.g. Re Rolls Razor Lid (No.2) [1970] Ch. 576, 591-592, per I\({)[;gmyﬁl’-owne,WiijHSQn <ol
Bank of Credit and Commerce International [199”.(:.}]' 90 {CA),jl )2, piro werbiacs g
106 British & Commonwealth Holdings Ple (Joint Administrators) v Spicer ppern 5
426 (HL), 437B-D, per Lord Slynn.
S : Timber Co Ltd [2004] 1 A.C. 158 (HL). . _ o -
108 ?Ef féé?fgig;?oftﬁreasonable requirement”, not “absolute need”: see Re Arlantic Computers Plc

i 16; Re XL
.C.C. 200; and Joint Liquidators of Sasea Finance Ltd v KPMG [1998],B.C.C'. 2 G Ke L
g{iiizziiixions Group Plc [2005] EWHC 2413 (Ch). See also The J{;l(}]]? &ISELigJ;ﬁ;f;gd;;gséi
Akai Holdings Ltd v The Grande Holdings Ltd [2006] HKCFA 11;,5.[ ]dpze .
Corporate Jet Realisations Ltd (In Liquidation) [2015] B.C.C. 625; an F,
National Bank v Sheahan [2012] NZHC 3037 at [51]-[67].
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expected in, for example, an application for specific disclosure in the context of
ongoing litigation,!0?

When considering the exercise of its discretion under s.236, the court may alsg
be interested in the steps taken by the office-holder before applying to the court, Up.
less there are factors negativing this (for instance, cases of great urgency), an office-
holder ought in most cases to seek co-operation under s.235 of the Insolvency Act
1986 where a proposed examinee comes within that section, and in other cases mg
be well advised to submit a questionnaire seeking written answers. Although under
the old bankruptcy and winding-up provisions information was often sought first
by means of a questionnaire, it is entirely a matter for the court’s discretion whether
the office-holder is required to submit a questionnaire before bein g granted an order
for an affidavit or an examination on oath.!1 In practice, persons of whom
misconduct is suspected, usually directors or other insiders, will often not be al-
lowed the advance notice of inquiries that a questionnaire would give, whereas par-
ties who have no likely motive for concealing information will often only be
requested to answer a questionnaire, and may only be examined if the answers to
the questionnaire prove unsatisfactory.!!!

As 5.236(2) confers a general discretion on the court,!!2 any question concern-
ing the exercise of that discretion will involve the court in a balancing exercise, 3
On the one hand, the court will wish to help the office-holder discharge his func-
tions efficiently, expeditiously and in the interest of creditors, recognising that the
office-holder is usually a stranger to the relevant events. On the other, the courts
have long been aware of the potential for oppression in the use of such powers, 114
and have sought to limit that potential through their approach to the exercise of
discretion under the section.

In each case, the court will take into account several factors when exercising its

1% In relation to the matters stated in this paragraph, see Re John T. Rhodes Lid (1986) 2 B.C.C. 99284,
per Hoffmann J; 2016 Rules 1.12.18(1); and Joint Liquidators of Sasea Finance Lid v KPMG [199%]
B.C.C. 216. See also Re Alocasia Lid [2014] EWHC 1134 (Ch) at [53], where regard was had tc tLe
fact that “[t]hese are liquidators, and experienced liquidators ..”, HH Judge Mark Raeside Ga'so
rejected outright the proposition that “if liquidators were short on material that was Lt
reason to seek an application”.
Re Norton Warburg Holdings Ltd (1983) | B.C.C. 98907: and Re Embassy Art Praducis (1987) 3
B.C.C.292.
See Re Norton Warburg Holdings Ltd (1983) 1 B.C.C. 98007 (detailed wriven-questions were
required since the examinees had indicated that they would provide all reascnable assistance); and
Re Embassy Art Produets (1987) 3 B.C.C. 292 (where no prior notice of questioning was required).
cf. Re Rolls Razor (No.2) [1970] Ch. 576 (no need for prior questioning where suspicious
circumstances existed); and House of Spring Gardens Lid v Waite (No.1) [1985] ES.R. 173 (CA)
(cross-examination in proceedings for a freezing injunction as to assets without prior notification of
area of questioning). If less than full disclosure is made, the respondent may be required to attend
for cross-examination: JSC BTA Bank v Solodchenko [201 ITEWHC 843 (Ch).
British & Commonwealth Holdings Plc v Spicer and Oppenheim [1993] A,C. 426 (HL), 437A~
440A, per Lord Slynn. See also Lord Woolf’s judgment in the Court of Appeal in the same case
[1992] Ch. 342 (CA), 392-393,
The need for a balancing exercise is repeated in numerous cases: see, e.g. Cloverbay Ltd v Bank of
Credit and Commerce International [1991] Ch. 90 (CA); British & Commonwealih Holdings Ple v
Spicer and Oppenheim [1993] A.C. 426 (HL); Re BCCI (No. 7) [1994] | B.C.L.C. 455; Re
Bishopsgate Investment Management Ltd (No.2) [1994] B.C.C. 732: Re Maxwell Communications
Corp Plc [1994] B.C.C. 741; Re BCCI (No.12) [1997] B.C.C. 561 Re Atlantic Computers Plc [1998]
B.C.C. 200; Joint Liquidators of Sasea Finance Ltd v KPMG [1998] B.C.C. 216.
Such powers date back to 5.115 of the Companies Act 1862: see, e.g. Re North Australia Territory
Co (1890) 45 Ch. D. 87 (CA), 93, per Bowen LJ: and Re Castle New Homes Lid [1979] 1 W.L.R.
1075, 1089G, per Slade I.
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ion i i  is an extraordinary power. For example, the case for
i [10-{1“1[{1):(163:?;;21‘55?}2?: Loifﬁf:l:er of the comgegly will usually be stronger than
ma]fmg dthird party because of the fiduciary duties and the statutory duty under
o) ) owed by the former.!'s Similarly, the court will take into account the
5-235(2%(316 order sought and the amount of work involved in complying with the
e 1(1)6 The court will not generally require the applicant to specify the docu-
i hich are required to be produced with great precision, because the ap-
mgnts o ordinarily a stranger to the company and to do so would reduce the util-
Phwr}[}iS ection. But, the width of description of the documents to be produced
a e L‘f Zted as-a ma,tter going to the discretion of the court to make the 01‘(-13r.“7
e Fﬁi :,ne h in many cases the reasonable requirements of the office-holder will n_ot
And?ne%fond that contained in the company’s rf:cords and thei know?‘?dgej of its
e i some cases the interest of creditors will be substantial (particularly in
e z)f a large-scale corporate failure) and the reascnable requirements qf 1he‘
. ?aS}? lder will be treated as extending to information which the company itself
- \?er have possessed.!’® The production of such documents will be orden_:d
mlizrgihis will enable the office-holder to perform his functions properly.' It is,
:owever, not #ppropriate for an office-holder to use 3.236 for t_he purposes of- ?btaln}
ing documentation from a creditor for the purposes of adjudicating upon his proo

of debt.'®

discre

8. SecTioN 236 anp PENDING LiTicaTiON

One particularly important aspect of the ba}ancin g .cxercise the court ur‘lﬁtl:lerta%[q:s
when faced with an application under 3.236.13 ensuring that the sec.tl(i)?dls ntzoes
be used for giving a litigant (just becaus?c he is an ofﬁce—holdcr) spcmg df ;J;: mz s
in ordinary litigation”."?! Such an unfair advantage 1s regarded as one O

115 See Re Cloverbay Lid (No.2) [1991] Ch. 90 (CA), 102G and 108D; Re RBG Resozrces Ple [2003]
1 W.L.R. 586 (CA), [35]; and Re Westmead Consultanis Ltd [200‘2J 1 B.C.L.C. 384. .
116 See Err‘n‘sh & Commonwealth Holdings Ple v Spicer and Oppenheim [1_993] AC 426,( _ )E e
441A, per Lord Slynn: whilst recognising that the order placed an extensive and inconvenien _
on tht; auditors and may lay them open to further claims, he stated that these were only [act_ors?]m_
the balancing exercise. The auditors’ argument that such an order would result in a ﬂoud}of similar
applications was dismissed. In any event, it was not disputed that the examinee was enlltlc‘d t? 211
ogr)dper for the costs of compliance, The court may take into account tgcgllmltfd ;J'ss?qulrces qi ;[;
ractic 20. See also Re Alocasia Ltd
inee: Jackson v Cannons Law Practice LLP [2013] B.P1R. 10 _ 44
B(SIIII]D}Z?N{;E 1?;4 (Ch) at [60]: the “starting point” was that the volume of work did not presenta
roblem: the respondents were a professional firm. ‘ - 7
g ghe Joint & Several Liquidators of Akai Holdings ercl:éh;gmméeéfoﬁi‘t;? 2:(?5222 E—lﬂg(gslif‘lx
i ; a :
113, [35]-[45]; referring to Re Cloverbay (1989) 3 B. C.732; an e Mi g [
All E[R.]S'E’? gCA). Seegalso Re Comet Group Lid (In Liguidation) [201_5] B.PIR. |.In Jadcsr‘m v
Cannons Law Practice LLP [2013] B.P.LR. 1020, Registrar Jones said that he would use case-
. ‘ i i i i CESS.
management powers in making the order to avoid a slow and expensive pro . _ .
3 See Rge BrnoA]'ij'ﬁn & Co (Nominees) Ltd [1993] B.C.L.C. 328. In Re F’hesrerﬁe[d U{zzzed jné
[2012] B.C.C. 786 at [16], Newey J ordered the production of documenFs going beyond those nee :3
to recon sltitutc the company’s knowledge and responded to a submission that the order sought \%?]F;
illegitimate “fishing” by remarking that, “within limits, s.236 can properl_y be used for \yhat mig
be termed “fishing’: an office-holder can invoke the section because he Wl.shes to investigate. o
119 See per Woolf L in the Court of Appeal in British & Commonwealth Holdings Plcv prcer_erna’fﬁ p-
penheim [1992] Ch. 342 (CA), 390: “the reason for the exisle'nce c_)f the powers was t’(,) assist office
holders to achieve the relevant administrative purposes identifi edcmc 3.3233) of the Act”.
120 Bellmex International Lid v British American Tobacco [2001] B.C.C. 253. L -
12 Re Atlantic Computers Ple [1998] B.C.C. 200, 208F-209A, per Robert Walker J; citing Re North
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forms of oppression to which an order under s.236 may give rise.'2 The court wil]
have regard both to the reasonable requirements of the office-holder to carry out hjg
task, and to the need to avoid making an order which is unnecessary, unreasonable
or oppressive to the person who is the subject of the order, because it would give
the office-holder an unfair advantage over him in litigation.

Under the pre-1986 winding-up provisions, these restrictions usually meant that
where a liquidator had either begun or made a firm decision to begin proceedings,
against the proposed examinee, it would be rare for him to obtain an order for
examination.'? This approach was known as the “Rubicon Test”: “a rule of thumb
under which relief under section 236 would be withheld if office-holders had
already commenced proceedings against, or definitely decided (mentally crossed the
Rubicon) to proceed against the proposed witness [i.e. examinee]”.1¢ An ordey
might have been granted, however, if the examination avoided questions con-
nected with the proceedings.12s

Subsequently, in proceedings brought under the current legislation, the Court of
Appeal has recognised that a firm decision by an office-holder to bring an action
against the person to be examined is not a bar to the grant of an order, although it
may be an important factor to take into account on the question of discretion. 2 The
court will primarily be concerned to understand the purpose for which the applica-
tion is made. Accordingly, an application which is shown to be for the primary
purpose of enabling the office-holder to understand the affairs of the company and
to recover its assets may be granted, even though the information obtained may
incidentally bear on, or expand the scope of, existing civil proceedings by the
company against its ex-directors.!?’ In Re RBG Resources Ple, Peter Gibson LJ sum-
marised the position as follows!23:

“It is oppressive to require a defendant accused of serious wrongdoing to provide what
amount to pre-trial depositions and to prove the case against himself on oath. But that op-
pression may be outweighed by the legitimate requirements of the liquidator.”129

Nevertheless the old “Rubicon Test” had at least a “germ of truth” in it,!3 and the
courts remain wary of making orders under 5.236 if the office-holder o7 the

Australian Territory Co (1890) 45 Ch. D. 87 (CA); Re Bletchley Boar Co Ltd [10741 1 W.L.R. 630;
Re Castle New Homes Lid [1979] 1 W.L.R. 1075; and Re Esal (Commodirics) Lid (No.2) [1990]
B.C.C. 708. See also Cloverbay Ltd v BCCI [1991] Ch. 90 (CA), 102E, per browne-Wilkinson VC.

122 Re BCCI (No.12) [1997] 1 B.CL.C. 526.

123 Re Castle New Homes Lid [1979] 1 W.L.R. 1075, per Slade J.

1% Re Atlantic Computers Plc [1998] B.C.C. 200, 208E, per Robert Walker J.

125 Re Franks, Ex p. Girtins [1892] 1 Q.B. 646, per Vaughan Williams J.

126 Cloverbay v BCCI [1991] Ch. 90 (CA); Re John T Rhodes Lid [1987] B.C.L.C. 77. Browne-
Wilkinson VC in Cloverbay specifically noted that the subjective nature of the office-holder’s precise
intentions was an inappropriate basis for determining whether an order should be available. The court
consequently recommended a more “‘case-by-case”, empirical approach to making orders under
8.236. d

127 Re RBG Resources Plc [2003] 1 W.L.R. 586 (CA).

128 Re RBG Resources Plc [2003] 1 W.L.R. 586 (CA), [39]. See also Dalzel Europe Lid (in liguida-
tion) v Makki (Ne.1) [2005] 1 B.C.L.C. 594.

See also Daltel Europe Lid (in liquidation) v Makki (No.1) [2005] 1 B.C.L.C. 594. where an order

was made notwithstanding pending proceedings for fraud and dishonesty.

Re Bishopsgare Investment Management (No.2) [1994] B.C.C. 732, 739E, per Hoffmann J; Re BCCI

(No.12) [1997] B.C.C. 561, 571-572, per Robert Walker J: Re Atlantic Computers Ple [1998) B.C.C.
200, 208F, per Robert Walker I.
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any in question might thereby gain an unfair advantage in current or im-
cqmp t l}i,tiﬂation.m _
ml’?';r; prinuciplcs can be illustrated by reference to the Sasea Finance case. Ip Joint
Ligquidators of Sasea Finance Ltd v KPMG,'® the liquidators made an apphcz}tlon_

der s.236 against the former auditors of the company, seeking dlSCl(‘)‘SLIlC of
S ents. By the time of their application, the liquidators had issued a “protec-
d'DCLmt'it” a.gainst the auditors, to stop limitation periods running, alleging profes-
- “{ne lizence. Robert Walker J (as he then was) held that, although th_ere was
i regudcice to KPMG in granting the liquidators’ application, because it mlght
S(?mei]r?fcﬁjrrnaf[ion to the liquidators earlier than otherwise, the balance We1ghed in
tg;:zur of making the order sought, as there was considerable publ]c-lnt.eyest in
ascertaining the truth about a very substantial cmporate_c‘oilallpse. Of S%gmhcance
0 the court in making its decision were the facts that the htlgauon was still at a very
early stage, and that only negligence, and not fr_aud or dlshone%ty, had_;:l)ef:n a];C
leged against KPMG. The fact that the tlexaml.nat.lon.could render the evidence 0
thz examinee open to scrutiny at an earlier point in time than would be 1he_ case in
normal litigation was a factor, but not an overriding factor, tolbe taken into ac-
count in determining whether or not thc;: order would be oppressive. ]
When, however, a further application was made later in the same proceed-
ings,'®? by which the office-holders soughlt an order that the respondents a?;w_ef
interrozatories, Scott VC refused the appllcauoln. He deplored the ofﬁ‘ce_-ho‘ (315d
tactiz orissuing a protective writ and then .seekmg_ to use 5:236. ‘He also mdlcate;
that trying to use 5.236 to extract explanations or_|us.t1ﬁcat10ns for known facts in
o context of pending litigation, rather than to discover facts, was an unac-
ceptable tactic, and any such application would be refused: Hence 1f‘the o_fﬁce-
holder has the benefit of extensive disclosure 0_1" documents in connection with an
action already commenced, the court may decline to grant an order under 5.236.
The mere fact that proceedings had already been successfully t.akc'n against a
person involved with the company will not of itself make_an examination oppres-
sive, vexatious or unfair. Nor does the principle against being sued twice about the
same matter apply in these circumstances since the grant of an order doe§ notll;lfces—
sarily mean that the office-holder will be commencing 'l’u_rther progeedlngs. :
Documents (including the transcripts of the examinations) obtained by the use
of 5.236 in order to assist an office-holder to decide whether or not to commence
proceedings (or to continue proceedings in respect of Which a protective writ had
been issued) may be covered by legal professional privilege in the hanc?s of the
office-holders if the sole or dominant purpose of conducting Sl:lCh examinations was
to obtain legal advice as to the merits of the proposed proc_eedmgs. If so, such_ docg—5
ments will not be required to be disclosed to the other partics to such pmccachln gs.
In deciding which country’s law of privilege applies, if the EU Regulation on

W Re Atlantic Computers Plc [1998] B.C.C. 200, 208F-209A, per Robert Walker J, citing Re Norrh.
Australian Territory Co (1890) 45 Ch. D. 87 (CA); Re Bleichley Boat Co er. [1974] 1 W.L.R. 6;30,
Re Castle New Homes Ltd [1979] | W.L.R. 1075; and Re Esal (Commodities) Lid (Na._Z) [1990]
B.C.C. 708. See also Cloverbay Ltd v BCCI [1991] Ch. 90 (CA), 102E, per Browne-W!lklpson VC.
In RBG Resources Ple [2003] 1 W.L.R. 586 (CA), [56], Mance L] observed that for hquldamrs‘{o
seek an examination under 5.236 (o gain advantage or to ascertain whether or not they have a claim
in current civil litigation “seems bound to offend against elementary faimess.

2 Joint Liquidators of Sasea Finance Ltd v KPMG [1998] B.C.C. 216.

3 Re Sasea Finance Ltd (in liquidation) [1999] B.C.C. 103.

* Re John T Rhodes Lid [1987] B.C.L.C. 77.

155 Akai Holdings Limited v Ernst & Young [2009] HKCFA 14.
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Insolvency Proceedings!?¢ applies because main proceedings were opened jp
England, English law of legal professional privilege will also apply.'¥

9. Orner Forms oF PROTECTION FROM OPPRESSION UNDER 5.236

As well as giving a proposed examinee protection from oppression by carefully
considering whether an order under the section should be made at all, a court may
also choose the particular type of order it makes with a view to minimising any
prejudice. The courts regard an order for oral examination as the most potentially
oppressive order they can make under s.236. An order to swear an affidavit depos-
ing to the affairs of the company in question is less likely to be oppressive,138 and
least likely to be oppressive is an order for the production of documents relating to
the dealings or affairs of the company.'3 Consequently, a court may be more will
ing to make an order for the production of documents than for oral examination, 140
Furthermore, the court has jurisdiction to order disclosure of redacted documents,
where ordering disclosure of the unedited document would be unlawful or
undesirable.'*! The court may also direct the staged disclosure of documents, where
the bulk of the documents to be disclosed is very great, in order to minimise the rigk
of oppression and prejudice by disruption, stress or expense. When consideri ng such
factors, the court will have regard to the respondent’s resources, as well as the
requirements of the office-holder. 42

Further, where the court is considering an application under s.236 for an order
directing disclosure of evidence previously given by some third party to the person
who is the subject of the proposed order, either the court can refuse to make the
order without first hearing objections from the third party, or it can impose a condi-
tion that the third party be notified of the order and given the opportunity to object
to disclosure within a specified time.

So, in Morris v Director of the Serious Fraud Office,'*> Nicholls VC indicated
that, save in exceptional cases, an office-holder was not entitled to use 5.236 to
obtain documents from the Serious Fraud Office, which the SFO had obtained from
a third party, without giving the third party (in that case, a firm of accountants) au
opportunity to object to the production of those documents on the basis that s1ep,
production would be oppressive.

136 Regulation (EU) 2015/848 on insolvency proceedings (recast) [2015] OT L141/19 vuil, apply to all

new cases from 26 June 2017. Both the original Inselvency Regulation (Counc:! hegulation (EC)
1346/2000 on insolvency proceedings [2000] OJ L160/1) and the recast reguiction are discussed in
Ch.31.

Re Hellas Communications (Luxembourg) H SCA; Hosking v Nautadutilh Avocats Luxembourg
[2013] B.P.LR. 756.

Soden v Burns [1996] 1 W.L.R. 1512, 1531D-E, per Robert Walker J.

Cloverbay Lid v BCCI [1991] Ch. 90 (CA), 103C, per Browne-Wilkinson VC; Re Brirish & Com-
monwealth Holdings Plc [1992] B.C.C. 165 (CA), 185, per Ralph Gibson L1. See also The Joint &
Several Liquidators of Akai Holdings Ltd v The Grande Holdings Ltd [2006] HKCFA 113, [30]. But
see Re China Medical Technologies fnc [2015] 2 HKC 502, in which the court took the view (in the
context of the differently worded statutory provision in Hong Kong) that an order for production of
private papers may be more intrusive than an examination at which the respondent could be asked
questions about his financial circumstances.

See Re JN Taylor Finance Pty Ltd [1999] B.C.C. 197.

Re Galileo Group Lid [1999] Ch. 100.

Re BCCI (No.12) [1997] B.C.C. 561. And see Jackson v Cannons Law Practice LLP [2013] B.PLR.
1020, where Registrar Jones would not make a draconian order in light of the examinee’s limited
resources and would use the court’s case-management powers as necessary,

Morris v Director of the Serious Fraud Office [1993] Ch, 372.
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In Soden v Burns,!* inspectors had been appointed by the Department of Trade - 8-047

d Industry under s.432 of the Companies Act 198§ to investigatq the col}aps% }?f
. tic Computers Plc, and they had received evidence from third pqrhes. e
. istrators of Atlantic applied under 5.236 for disclqsure_of thle.trar.lscrlpls of that
ad{mn which they admitted they might use in pending civil litigation. The court
eVldenciB(iisclbsure of the transcripts, but not of documents mentioned in _them, on
order.G. that each witness who had given evidence was notified of such disclosure,
oo jven the opportunity to apply to set aside the order in so far as it affec.ted
a['ld wlflliegcourt also considered what might be done about citations in a transeript,
mﬁch were attributed or attributable to some other person than the person gmn‘g‘
¢ idence. If the citations were important, the person cited should be asked‘ for his
i\i/::ws at;out disclosure. If the citations were less important,‘th‘ey might be
obliterated, or certified unimportant by counsel for the DTT Inspectors.

10. TuE PARTICULAR POSITION OF ADMINISTRATIVE RECEIVERS AND
ADMINISTRATORS

The present 8:236 of the Insolvency Act 1986 is lm'gely baSt?d upon Snﬁaﬂg POGW:
ers forme:1y only applying in the case of banhuptcyl45 and \lwm_dlng up.1 érotlo
ment on the exercise of the court’s discr(::tlon, rtlaferenmle is frequently I'na 1(_3 o
autharities dealing with those earlier provisions. It is questionable whether] appiwb
1ivms by administrative receivers and administr.alolrs unfier s.236 should always be
eated in exactly the same way as similar apphcat‘iolns m.relatlonlto 2?. _compalt% y
its liquidators. This is because although an admmls.lratwe receiver is an o l;:le—t
holder under the insolvency legislation, with all that implies, the fact remau]ls 1da
an administrative receiver acts principally for the bc?neﬁt of the deb.enl}ge- ho kt}ar
who appointed him. His position is to be comrasted w1tl-] the role of E]Lc 1|qu1cl ator v:ra(z
acts for the general body of unsecured creditors, and. with the role of an a mlng'
tor under the revised regime following the Enterprise Ac.t 2002, th may eddf-
pointed by the holder of a qualifying floating charge but is under a statutory duty
to act for the benefit of all the creditors of the company.'* _

In winding-up cases under the statutory forfamr_mcrs of 5.236, a party other]d ]::;n
a liguidator who sought an examination of this kind ltlad to show that it WDll.l fl::
for the general benefit of the winding-up, rather than for the pe.rsonal adlvar?:iaige 1())
the applicant.18 Equally, in the old bankruptcy cases, tlhc apﬂilcant was sal ‘ (t)' e
required to show some probable benefit to thg creditors. An. admmlsu' a 11ve
receiver (or even an administrator) may well wish to use 5.236 fm? th‘e pa‘mcu. ar
benefit of his appointor, for example by using the section to obtain 1nf01mat10_n
which is then to be disclosed to his appointor. This issue arises frequgntly, land is
often compounded by the fact that (at least in the early days of the receivership) the

£

Soden v Burns [1996] 1 W.L.R. 1512,

145 Bankruptey Act 1914 5.25.

4 Companies Act 1985 5.561. 6 At i

7 See para.3 of Sch.B1 to the 1986 Act (as amended). ‘ "

% Re hl;:perial Continental Water Corp (1886) 33 Ch. . 314 (CA); and Re Embassy Art Products Lid
(1987) 3 B.C.C. 292.

49 Ex p. Nicholson, Re Willson (1880) 14 Ch. D. 243 (CA).
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same firm of solicitors will often act for both the administrative receiver o
administrator and the debenture-holder who appointed him.!5

Before the concept of the administrative receiver was created, and the powers
under 5.236 were conferred on him as an office-holder, it was said that a debenture.
holder was entitled, as against the receiver appointed by him, to be put in posses-
sion of all information concerning the receivership which was available to the
receiver.3! It is highly unlikely that this statement would be regarded as ap.
plicable to information obtained by an administrative receiver (and still less by an
administrator) as an office-holder using his powers under ss.235 or 236.

Instead, the overriding principle is that disclosure of information obtained under
§8.235 or 236 by an administrative receiver or an administrator to a debenture-
holder will only be permissible where such disclosure will assist the beneficial
conduct of the receivership or administration (as the case may be).!52

A particularly glaring example of the improper disclosure of documents obtained
by receivers under $5.235 or 236 occurred in Sutton v GE Capital Commercigl
Finance Ltd.'> The administrative receivers of a company had obtained docy-
ments from the company’s ex-solicitors on the ostensible grounds that they required
them for the purposes of their investigations into the affairs of the company. Op
receipt, the receivers immediately handed the documents over to a solicitor acting
for their appointor, which was in litigation with the principal backer of the company
to enforce a personal guarantee which the backer had given for the company’s
debts. ! The receivers did not even retain copies of the documents and the evidence
showed that they had given no consideration to whether it was appropriate that they
should disclose information obtained under $s.235 and 236 to their appointor. The
Court of Appeal held that such disclosure, which did not confer any benefit on the
receivership, had been improper,'** and that the company’s confidence in, and any
legal privilege attaching to, the documents had not been waived.

Although this was not the case in Sutton, in other situations, an administrative
receiver or administrator might claim that the receivership or administration would
be assisted by his disclosing such information to the debenture-holder, either for the
purposes of securing additional funding for the conduct of litigation by the company

13V Even if the debenture-holder is content that it should not receive confidential informadion, the
examinee may not be happy that an assurance to this effect from the solicitor is workaoi= in practice,
Moreover, if information disclosed in the examination is obtained by the debeiiuie-nolder from
another source, it may be difficult for the solicitor to disprove the suspicions thazvall mevitably arise.
It is not a satisfactory solution to try to erect a “Chinese wall” by designating cne partner in a firm
to deal with the 5.236 application by the administrative receiver, and designating another partner to
advise the debenture-holder: see Re A Firm of Solicitors [1992] Q.B. 959 (CA): Re Solicitors [1997]
Ch. 1; and Bolkiah v KPMG [1999] 2 A.C. 222 (HL). Similar concems and issues may arise in
practice where administrators are appointed by the debenture-holder under a qualifying floating
charge notwithstanding that the administrator so appointed is under a statutory duty to use his pow-
ers in the interests of the creditors of the company as a whole.

See per Fox L) in Gomba Holdings UK Ltd v Minories Finance Lid (No.1) [1988] 1 W.L.R. 1231,
1233H.

See Sutton v GE Capiral Commercial Finance Ltd [2004] 2 B.C.L.C. 662 (CA), per Chadwick LT,
referring to the dictum of Lord Millett in Re Pannmaenog Timber Co Lid (In Liquidation) [2004] 1
A.C. 158 (HL), [64]. See also, by analogy to liquidations, per Millett ] in Re Barlow Clowes Gilt
Managers [1992] Ch. 208, 217G and per Dillon L] in Re Headington Investments Ltd [1993] Ch.
452 (CA), 494G—495B.

Sutton v GE Capital Commercial Finance Lid [2004] 2 B.C.L.C. 662 (CA).

The solicitor for the appointor was a partner in the same firm that acted for the receivers.

For the duties of receivers in relation to the exercise of their powers for the purposes of the receiver-
ship, see Ch.13. )
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. irectors of the company or its professional advisers, or in order to
qgﬁlﬁi;tgl?hiuﬁfaﬁzing of a direcE[ cE&tim bypthe debenture-holder against such
fau‘ : 5.156 in the hope that such a claim might reduce the claim of the debenture-

eli?j(;} z;gainst the company, with a possible knock-on effect for thc'beneﬁt of
hosecured creditors. Such issues have been raised in two decisions, one in England
und one in Scotland, with differing results. _
anChmnologicaﬂy, the first case is the decision of Harman T in Re A Company
(No.005374 of 1993).%57 In that case, administrative receivers soug\ht leave u()i
disclose to their appointor bank information obtained under $.236 which .appean":h
{0 show that a director of the company had misappropriated a VAT refund m bfeac
of his duties to the company. Harman J held that he had a discretion to grant leave
on two grounds: first, if the disclosure was “for the purposes of the _ofﬁc:e which the
office-holders hold”; or secondly, if disclosure is “othermse_ Just}’ﬁed by tbe_bal-
ance of considerations of how justice is properly to be attained”. He pf.?lm_ltted
disclosure, but it is not clear on which ground. Harman J. held that the claims that
the bank might bring were “closely ana]ogou_s to Fhe claims b)‘f‘ the company and
might lead to the company being relieved of 11qb111t){” al}d that “there appear to be
dealings here of such a nature that, in my view, justice can only properly Pe
achieved if the information is made available to the bank Wh}ch lent thc money”.

Harman. . ¢learly based his reasoning on the earlier decision of Millett J in Re
Esal (Commaodities) Ltd (No.2),'8 that being th_e olnly.case referred to in his
judgment. In Esal, the company concerned was in hql_ud\almn, fmd a member of the
C()l.:;‘“l_lttee of inspection had applied for access to 1n1‘01'mat10nl gathered by the
cempany’s liquidator under s.236. The applicant wished to obtain the doc_uments
{or use in a fraudulent trading action which he haq ah‘ealdy brought against the
company’s bank. Millett J held that, save in exceptional circumstances, access to
the information sought should be allowed by the court only lf. the use proposed to
be made is within the purpose of the statutory procedure, tha‘F is 0 say, that the use
proposed to be made of the material is to assist the beneficial winding-up of th§
company.®¥ In the circumstances, therefore, disclosure could nolt be sa1d‘ to bel: for
the purposes of the beneficial winding-up of the company. In spite of this, Millett
J held that this was an exceptional case which justified the grant of leave. He gave
as his reasons the fact that the third party’s claim was “closely n;latcd to .the liquida-
tion”; that the third party’s allegations, if true, disclosed a major banking sgandal
that ought not to be hushed up; that the material was a]rea(_iy to some extent in the
public domain and would increasingly come into the public domain in the course
of the litigation; and that the third party’s counsel said that he could pllead his case
without the documents but in such a way that he could get them on discovery.

It is suggested that Harman I's reasons in Re A Company d(? not stand close
scrutiny. It is far from clear what the bank’s claim against the director would be,

156 The position oflen arises that the lender believes that it may have its own claims agaiqst the c_:hrecv
tors of the company in fraud or misrepresentation arising out of 1l}e statf_:ments_made to obtain th_e
loan to the company. Or the administrative receiver may obtain information which suggests that, if
the lender knew of these facts, it could bring such a claim.

151 Re A Company (No.005374 of 1993) [1993] B.C.C. 734.

158 Re Esal (Commodities) Ltd (No.2) [1990] B.C.C. 708. _

159 Note that this statement of the reasons for disclosure of information would now be reg_ar_ded as oo
narrow: see Re Arrows Ltd (No.5) [1995] 2 A.C. 75 (HL), 102E-G, per Lord Browne-Wilkinson; and
Re Pantmaenog Timber Co Ltd [2004] 1 A.C. 158 (HL), per Lord Millett‘, because an (_Jfﬁce~hol§1(?r
can lawfully make disclosure to public authorities to whom he is ob]?gcd_ or permitted to give
information concerning the collapse of the company and the conduct of its directors.
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and even more difficult to see how advancement of any such claim could assist the
beneficial realisation of the bank’s security. Further, Millett J did not hold that there
was an overriding discretion to order disclosure when the judge’s view of the
interests of justice requires it. Millett J had commented that “the proper administra-
tion of justice would be better served by the grant of leave than by its refusal”, byt
only in the context of permitting advance disclosure of documents which would in
any event come into the third party’s hands on discovery. He did this as a practical
matter to prevent repeated applications to amend and arguments as to whether what
was pleaded had come from the documents (which had already been seen by the
third party in his capacity as a member of the committee of inspection).

In Sutton v GE Capital Commercial Finance Lid,'® Chadwick LJ referred to Har-
man I's decision in support of the proposition that disclosure could be made or
authorised by the court where that would further the purposes of the receivership
or otherwise be in the interests of the company in receivership.'®' He did not indicate
that there was any wider power to permit disclosure in the interests of justice.

A different approach to that of Harman J was taken by Lord Cameron of
Lochbroom in a Scottish case arising out of the Maxwell saga, Re First Tokyo Index
Trust Ltd.'5? In that case, the liquidators of a company applied for leave to disclose
documents obtained under s.236 to a bank. Rather unusually, the company had no
creditors of any significance. Instead the bank had become the sole shareholder of
the company as a consequence of enforcing a charge over the shares from the
company’s parent to secure a loan from the bank on which the parent had defaulted.
The bank had then appointed the liquidators. In this sense the case had close paral-
lels with the situation which arises in receiverships in which the party principally
interested in the outcome of the insolvency was the bank which appointed the
office-holder. Over a period of a year or more, the bank had spent very substantial
sums of money funding an inquiry by the liquidators of the company into the
circumstances surrounding the disposal of the assets of the company. Apparently
it had been intended that the company’s assets should have been pledged to secure
the loan from the bank, but the assets were in fact sold elsewhere and the proceeds
used to support other Maxwell companies.

The liquidators made it clear to the court that the company intended to com-
mence proceedings against certain of the persons who had given the informativn
under $.236 and who had been the custodians of the company’s assets. 1% bank
also indicated that it was considering commencing its own proceedings against the
same persons, but on different and distinct grounds from those of the 2¢mpany, such
as misrepresentation. The liquidators, supported by the bank, soughioiders permit-
ting wholesale disclosure of all of the information obtained to the bank on two
grounds:

(a) thatin the particular circumstances where the bank was the only party hav-
ing a substantial interest in the liquidation of the company, the “purposes
of the liquidation” extended to attempting to obtain redress for the bank; and

Lo
16
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Sutton v GE Capital Commercial Finance Lid [2004] 2 B.C.L.C. 662 (CA).

Harman I’s decision was also relied on for this narrower proposition in Sunwing Vacation Inc v
E-Clear (UK) Plc [2011] B.C.C, 889, a case in which creditors sought disclosure of documents by
liquidators of a company and inspection thereof under ss,112 and 155 of the Insolvency Act 1986.
Morgan J granted the application on the basis that the information obtained would allow the credi-
tors to pursue an arbitration against another company with the result that they could use those receipts
as a credit to reduce their claims against the company in liquidation, and thereby further the purposes
of the liquidation,

12 Re First Tokyo Index Trust Lted [1996] B.P.LR. 406 (Court of Session, Quter House).
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(b) that as the bank would be funding the litigation by the company, disclosure
was necessary o demonstrate to the bank that the proceedings would be
likely to be successful and to keep it informed of progress.

Iord Cameron rejected these arguments. He held that the c_rucial point in the case
which distinguished it from the Esal case was that tk}e claim of the bank would
proceed on separate and distinct grounds to the claim of the company, and ﬂ_lelfe was
in any event no such claim yet pleaded by the baqk. In contrast, in Esql the 1rn‘01'nl]a-
tion had been obtained to found a fraudulent trading claim by the liquidators, which
was precisely the same claim which the third party had algo broug_hl and had been
able to formulate. Lord Cameron applied the dictum of Dillon LT in the case of Re
Headington Investments Ltd'5:

“Cases where persons other than prosecution or regulatory authoriti;s seek disclosure or
inspection of transcripts may raise a variety of different conmderat_mns. Iq SOme cases,
disclosure will clearly be justified because, to adopt the words of Mllle_tt ) Lin Re B_arlaw
Clowes Gilt Managers Ltd, ‘the use proposed to be made of the material is to assist the
beneficial winding up of the company;’ ... N

But the mere fact that the transcript is wanted for use in proceedings, whether civil or
criminal, isnot enough. The process of private examination does not leave the Com:t \X{llh
a pool of information to be made available to any third party who may want to go fishing
to see what he can find that might be helpful in civil or criminal proceedings, e.g as mate-
rial for cross-examination if a witness gives evidence in such procceding§ which m;ght
' ‘hiought inconsistent with what he had said cn examination under section 236 of the
At of 1986, or as material to anticipate discovery.”

On the facts, Lord Cameron was also not impressed by the argument tlllat the
bank needed to have access in order to determine whether to continue funding the
litigation by the company. The bank had already spent considcr_able sums and had
undertaken to support the commencement of proceedings. Given that th'e bfmk
presumably had confidence in the solicitors and counsel employpd by the liquida-
tors, at that stage the bank did not need access to further information. Ip pther cases,
however, where an appointing bank is not already committed to providing support
for litigation in the receivership or administration, it is su.ggested that th.c court
might be prepared to permit limited disclosure, subje(.:t to suitable undertakings be-
ing given to ensure confidentiality was preserved, in order to enable the office-
holder to persuade the appointor to provide such funding. _

In the event that a receiver or administrator forms the view that it would be in
the interests of the receivership or administration (as the case may be) to make
disclosure of confidential or even privileged information obtained under s.235l0r
236 to a debenture-holder, he ought to apply for permission from the Companies
Court on notice to the person from whom the information was obtained. That person
could then appear to assert its confidentiality or privilege and put forward argu-
ment as to why the disclosure should not be permitted. !5 _ .

Conversely, where the office holder in the exercise of his discretion has -demded
not to seek documents or information pursuant to s.236, a disgruntled creditor can-
not use CPR 1.31.17, which permits orders for disclosure against third parties to

163 Re Headington Investments Ltd [1993] Ch. 452 (CA), 494G-495B: see also per Megarry J in Re
Spiraflite Ltd [1979] 1 W.L.R. 1096, 1100, .

184 See Sutton v GE Capital Commercial Finance Ltd [2004] 2 B.C.L.C. 662 (CA). Lf R._e PNC Telecom
Ltd [2004] B.P.LR. 314, where Evans-Lombe J refused to give administrators directions about how
they might use information which had come into their hands independently of statutory processes.
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proceedings, as a back door to seek documents which the office-holder did not
obtain under 5.236.165

11.  SELF-INCRIMINATING INFORMATION

The importance attached to ensuring that the office-holder can perform his func-
tions in an effective and expeditious manner has meant that persons subject to dy-
ties under s.235, whether obliged to provide information under that section or under
$.236, cannot, as a matter of English domestic law, invoke the privilege against self-
incrimination.'s The courts have recognised that the task of the office-holder would
be incapable of proper performance if the examinee could invoke such a privilege,

The abrogation of the privilege against self-incrimination in inquisitorial proceed-
ings, such as those under s.236, is compatible with the European Convention on Hy.
man Rights. Article 6 of the Convention provides in part that:

“In the determination of his civil rights and obligations or of any criminal charge against
him, everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law.”

Article 6 does not appear to apply to an investigation under s.236, since in essence
iLis not a determination of civil or criminal rights.'67 This is so notwithstanding that
there is in s.237(1) a summary but separate power to order delivery up of the
company’s property on the basis of evidence obtained under s.236.

This distinction is demonstrated by Al-Fayed v United Kingdom's® and Saunders
v United Kingdom.'” Both cases concerned a challenge to the activities of Depart-
ment of Trade and Industry inspectors who had been appointed under Pt XIV of the
Companies Act 1985 to examine the affairs of various companies, and in their
reports had made adverse findings against respectively Mr Fayed and Mr Saunders,
The activities of the inspectors were held not to fall within the scope of art.6, be-
ing investigations rather than adjudications: the reports themselves did not
determine any legal right or obligation so as to fall within art.6.

In Saunders v United Kingdom, the European Court of Human Rights also held
that self-incriminating information lawfully obtained from a person under conipul-
sion or threat of compulsion could not, under art.6, be used against him 1n his trial
on criminal charges. As a result of the incorporation of the Human Rictits Conven-
tion into domestic law by the Human Rights Act 1998, such miatéfial would
therefore have to be excluded from evidence in any criminal ¥fal.i"0 While the
Saunders case concerned information obtained by Department of Trade and

185 Rubinv Coote [2011] B.PLR. 536.

1% See Re Arrows Lid (No.4) [1995] 2 A.C. 75 (HL); Bishopsgate Investment Management Lid v
Maxwell [1993] Ch. 1 (CA). In the latter case, Stuart-Smith LI at 46 noted that Insolvency Rules

1986 1.9.4(7) permits written records taken under s.236 to be used as evidence against a respondent

of any statement made by him in the course of the examination: cf. Re Keypak Homecare Lid (No.2)

[1990] B.C.C. 117, which related to the position under the old winding-up provisions. Note also Re

Arrows Ltd (No.2) [1992] B.C.C, 446: Re A E Farr Ltd [1992] B.C.C. 150; and Re Jeffrey Levitt

[1992] Ch. 457.

Other articles of the European Convention on Human Rights will affect the conduct of examina-

tions under s.236 of the Insolvency Act 1986,

Al-Fayed v United Kingdom (1994) 18 E.H.R.R. 393 (ECtHR).

Saunders v United Kingdom [1997] B.C.C. 872 (ECtHR): followed in Kansal v United Kingdom
(2004) 39 E.H.R.R. 31 (ECHR).

See also Insolvency Act 1986 5.433, as amended by the Youth Justice and Criminal Evidence Act
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dustry inspectors, appointed under Pt XIV of tht_a (?ompqnies Act 1985, there is
I u n why the case should not apply equally to information obtained by the use,
o :ﬁﬁzztened use. of §.236, or under s.235, which is itself backed by criminal
P 4 171 ’
Sanc]tlolr}fgtiman Rights Act 1998 will, however, probably have less irppact on.the use
in Eiﬁsequent civil proceedings, for example by the administrative r;eccwer,dot
-nformation obtained under these sections, or by threat of an application for an order
un?eroiégz%l Receiver v Stern,'”? the Court of Appeal held tha‘F p{‘occedmgs u.nder
thencompany Directors Disqualification A,Ct. 1986 were .not.cnmma] _Il)ro]céee_dmgsr;
d it was not in breach of the respondents’ rights t(? a fair tr1a1_ upd_er 11;- ur (ipe.a
Enonvention for the Official Receiver to use against them information he had
received pursuant 0 8.235 of the Insolvency Act 19.86' . st e )
The relevant factors relied on by the court in coming to this conc u:§10‘n : ; t. A
disqualification proceedings are not Cr1m‘mal proqeedmgs, but amhleol_l a Od"{
proceedings primarily for the protection of the public, even tho'ugh 1fe pmc;c_eon
ings often involve serious allegations and almost alwlays carry stlgmalhor gl?;: s "
disqualified; (il) there are various _degrees of coercion mvolve@ in the hl eir?e !
investigative nrocedures available in qorpgrate }nsolvenpy, wh}c:.h ]I((ilay {l erehinlo.
give rise (o different degrees of prejudlce if the n?f(?rmat;on obtained is sougt. .
be usec ir disqualification proceedmgs; and (iii) it is general]y best for questions
of fairness to be decided by the trial Judge.rathel,r than in advance._ e for
Tt is likely that ordinary civil proce_edmgs msututed by an qfhce- ol 011_, Jo
>xample for breach of duty against a director, wﬂl‘ be even less hkel_yz;% H;,C ine 2
trial judge to exclude material obtaineq by ?Pmpu_lslon En‘ldef §5.235 or 236, because
such proceedings do not carry the “stlgma} of d1squa-]_1hcau-(.m. B
In the context of civil litigation, the nght to a.falr hearing under ::ut. a;)_ :
Buropean Convention also requires comphancer wnh-the plrmc:lp}e ?7f4 ‘equ 11.tty Of
arms”173: “as regards litigation involving opposing private interests,™ ‘equall y ot
arms’ implies that each party must be afforded zli.reasonat_)‘le opportumty‘ tohpresen‘
his case—including his evidence—under conditions which do not place him atd a
substantial disadvantage vis-a-vis his Opponerllt”.”;“ The Pnghsh courts already
strive to ensure that no unacceptable “inequality -o‘r arms .results fronjx an ord{ar
under s.236 by means of the limitations on the section examined above, such as the

1999 5,59 Sch.3, para,7, the scope of which was considered in R. v Saw::e.ii [2001] BPIR 381 (C:A).
In Roftmann v Brittain [2010] 1 W.L.R. 67 the Court of Appeal applied the 'd(.‘:CISIOI‘l of _ihe Pn;ffy
Council in Brannigan v Davison [1997] A.C. 238 and held that the privilege aga‘mst sef -
incrimination did not apply in the case of an examination of a _ban_krupt who WaSAaC(.L.lSEd- of a
criminal offence in another country. The judge hearing the examination could exercise his 'dISC[";)—
tion to permit or exclude incriminating questions, and it would be for the court conducting the
criminal trial in the other country to control the use to which the examinee’s answers could bg g\L{li
12 Official Receiver v Stern [2000] 1 W.L.R. 2230 (CA), affirming th§ decision ?f Scott VC 199 i
1805552, 20 December 1999, See also R. v Secretary of State for Trade & Industry Ex p. Mc-
Cormick [1998] B.C.C. 379 (CA). o
13 Neumeisrgr v Ausiria (1979-80) 1 EH.RR. 91 (ECHHR); X v Federal Republic of Germany (1963)
6 Y.B. 520 (ECtHR), 574. o o o
174 This is how the English courts clearly understand litigation bya l]f]mdato_r for the benefit ;)(1; gl;)e
company and those “interested” in its assets: see Cloverbay Lid v BCCI[1991] Ch. 90 (CA), ,
er Nourse LJ. o
: PDamba Beheer v Netherlands (1994) 18 E.H.R.R. 213 (ECtHR), 229-230. See also Feldbru.igelé
Netherlands (1986) 8 E.H.R.R. 425 (ECtHR), 436-437; and Van de Hurk v Netherlands (1994)
E.H.R.R. 481 (ECtHR).
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l. Trusts

Property held on trust by a company will not normally fall under any of g,
debenture-holder’s charges. Nor will it form part of the property of a c:ompal-;e
under the control of administrators.! Whilst the question of what property
constitutes trust property may be relatively strai ghtforward in the case of an expres\é
trust,? difficult situations can arise where the terms of the trust are unclear, or where
persons who might otherwise be ordinary unsecured creditors claim priority b
virtue of an entitlement under a resultin g, constructive or implied trust. For a vaijg
trust to be created, the three certainties, namely of intention (i.e. certainty of words)
of subject matter (i.e. certainty of trust property) and of objects (i.e. certainty 01,“
beneficiaries), must all be present.3

Certainty of infention is established objectively: the subjective intention of the
settlor is irrelevant.* Certainty of intention can be inferred from the conduct of the
settlor, 'such as payment of monies into a separate bank account, and hence the
expression “certainty of words” can be too restrictive.’ Ceriai nty of intention refers
to the intention of the settlor alone: it is not necessary that the beneficiaries shegl!

U However, in Polly Peck International Ple (In Administration) v Henry [1990] 1 B.C.L.C. 407, it was
held that the administrators’ statutory duty to manage the affairs of the company iicliaed c;ausing
the: company to fulfil its duties as trustee under a pre-existing trust (the relevan: trusis in that case
being pension schemes established by the company). See also Re Allanfield i+surace Services Ltd
(In Administration) [2016] Lloyd’s Rep. L.R. 217, [47]-[56], cf. Bell v Birchal 12017] 1 WL.R, 667
But see, e.g. the difficulties encountered in Re JLG Travel Lid (In Admr?m'.ftrm.‘@z) [1996] B.é C 21:
aqd cf. the approach of the Court ol Appeal of New South Wales in 5. tephens Travel Service v Qa‘nm;
Amw_cys (]_998) _]3 N.S.W.L.R. 331. See also paras 20-026 to 20-034 below in relation to the dif~
E/([:allllztzetss i;l;g Gl(]’)i the context of statutory trusts of client money under the Financial Services and
Wr‘t_‘gf'.'.f v Atkyns (1823) Turn. & R. 143; Knight v Knight (1840) 3 Beav. 148,
¢ Twinsectra v Yardley [2002] 2 A.C. 164 (HL), [71] per Lord Millett; and see Mills v Sportsdirect.com
Retail Ltd (formerly Sports World International Lid) [2010] 2 B.C.L.C. 143, [55], where Lewison J
specifically ignored the evidence of the settlor’s subjective intention; Re Lehman Brothers
International (Europe) [2010] EWHC 2914 (Ch), [225(v)] and [225(v1)], and [249], pointing out that
the words used by the parties may be persuasive, but they are not conclusive if the terms of the agree-
ment or relationship between the parties, viewed objectively, compel a different conclusion. The deci-
sion was affirmed by the Court of Appeal: Re Lehman Brothers International (Europe) (In
Administration) [2011] Bus. L.R. 277, In Re Chelsea Cloisters Lid (1980) 41 P. & C.R. 98 (CA),

the Court of Appeal appears, however, to have taken into account the subjective intentions of the
settlor: see para.20-006, below,

(5}

> Mills v Sportsdirect.com Retail Ltd {(formerly Sports World International Ltd) [2010]12 B.C.L.C. 143,

per Lewison J [52]-[54].
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even be aware of the trust.6 A trust does not fail for want of certainty merely because
its subject matter is at present uncertain, if the terms of the trust are sufficient to
identify its subject-matter in the _futu_re.7 The onus of proving the intention to cre-
ate a trust is on the person asserting it.%

Re Kayford,” is an example of an express trust, inferred in part from the conduct
of the settlor. The company, being on the verge of liquidation, sought and obtained
adyice on how to safeguard customers who sent deposits with orders. A separate
account was used for new deposits and the company’s bank was told of the
arrangement. Megarry J held that the intention to create a trust was clear even
though the word “trust” was not used and the subject matter and beneficiaries were
sufficiently certain.!” The subject matter being personalty, no writing was needed.
Payment into a separate bank account was indicative of, but not essential to, the

creation of a trust.!

6 Re BA Peters Plc (In Administration) [2010] 1 B.C.L.C. 110, [18] (Nicholas Strauss QC); and [2010]
L B.C.L.C. 142 (CA), [9] per Lord Neuberger, approving the following passage from the first instance
judgment: “Where parties have agreed that money will be paid into a separate account and will be
held on trust a rust is created. Even where the parties have not expressly agreed that money should
be held o vust, a trust is created if the settlor pays money into a separate account for the benefit of
specific thivd parties: see Re Lewis's of Leicester Ltd [1995] B.C.C. 514.”

7 Re Leiman Brothers International (Europe) (In Administrarion) [2010] EWHC 2914 (Ch), [225 (iv)]
and (235]. An appeal to the Court of Appeal was dismissed: Re Lehman Brothers International
(Europe) (In Administration) [2011] Bus. L.R, 277, The judgments cast no doubt on this aspect of
the judgment of Briggs I at [2010] EWHC 2914 (Ch).

Thandi v Sands [2015] B.P1.R. 162 (a bankruptey case in which a father failed to prove by convinc-
ing evidence that properties he had purchased and later transferred to his son who was afterwards
made bankrupt were held on a “common intention trust” for the father).

9 Re Kayford (In Liquidation) [1975] 1 W.L.R. 279,

10 It seems that Megarry J envisaged that each beneficiary of the trust fund (i.e. each customer) had a

distinct beneficial interest in the trust fund; see the discussion in Hunter v Moss [1993] 1 W.L.R. 934,

943B-945F (Colin Rimer QC); which decision was affirmed by the Court of Appeal ([1994] 1

W.L.R, 452) without comment on this point. A beneficial interest under a trust was not found by the

Eastern Caribbean Supreme Court in Financial Services Commission v Lemma Europe Insurance

Co Ltd unreported 11 June 2014, where funds were deposited in a bank account as a condition of a

Gibraltarian insurance company’s licence to carry on insurance business in the British Virgin Islands.

The word “trust” was not employed in relation to the deposit. Bannister J held that there was no

certainty of intention; a mere intention on the part of a person on his insolvency to apply a portion

of his assels in paying a particular class of his creditors was not sufficient to confer beneficial
interests upon them, even if he set money aside for the purpose: absent any other overt step being
taken, the money remained his. An equitable charge was held to apply to the funds in favour of BVI
insurance creditors, although this aspect of the decision has been subject to criticism, on the facts
of the case. See also Re TXU Europe Group Plc (fn Administration) [2004] B.C.L.C 519, in which

Blackburne J held that there was no certainty of intention to create a trust and no intention to create

an equitable charge in respect of a portfolio of units in various instruments held by the company to

provide pension top-up benefits to senior executives of the company and certain associated
companies.

cf. Re English and American Insurance Co Ltd [1994] 1 B.C.L.C. 649 (where an insurance company

agreed to hold all monies relating to a particular class of its business in a segregated account, and

was found to hold the account on trust for the assureds); Re Lewis’s of Leicester Ltd [1995] B.C.C.

514 (where trusts were held to be established in favour of concessionaires of a department store);

Re Holiday Promotions (Europe) Ld [1996] B.C.C. 671 (where the alleged trust funds were deposits

in respect of holidays, but where there was no segregated account and no sufficient indication of any

intention to create a trust); OT Computers Ltd (In Administration) v First National Tricity Finance

Ltd [2004] Ch. 317 (CA) (where two trust funds were set up in favour of customers of the company

and suppliers); Re Pinnacle Entertainment Ltd and Re Windsong Ltd unreported 27 October 2010,

In the OT case, the fund in favour of customers satisfied the three certainties, notwithstanding practi-

cal difficulties in determining the entitlement of the customers between themselves; there was,
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One can contrast with this the case of Re London Wine Co (Shippers) Lig 12 The
company sold wine for investment, and often merely “kept” wine for the client
without any particular bottles being appropriated to any particular contract of ga]e
The buyer was sent a certificate purporting to signify his beneficial Ownership Qf
the wine purchased by him. Certain buyers suggested after the appointment of the
receiver that, even if title to the wine had failed to pass under the usual rules relat-
ing to sale of goods, the company held the wine on trust for them. Oliver J held that
the trust failed for uncertainty of subject matter, since the wine which would haye
been beneficially owned had not been segregated and could not be identified. The
argument that the company held a specified proportion of the wine on trust, so thag
the buyer became an equitable tenant in common of the entire stock of wine,
also rejected.!?

By way of further contrast with Re Kayford, in Re Wedgwood Museum Trust

was

however, no valid trust of the fund in favour of su ppliers because it was inherently uncertain which
suppliers (“for supply of urgent goods™) were intended to benefit, The valid trust was, it appears, a
trust for the benefit of the entire class of customers who made payments Lo the company, whether
or not the company then paid an equivalent sum into the trust account, and hence their beneficig]
entitlement in the trust fund abated ratably in the event of a shortfall: cf. Brazzill v Willoughby [2010]
2 B.C.L.C. 259 (CA) (where a Kayford-type trust account set up by an insolvent bank on the termg
of a supervisory notice issued by the Financial Services Authority (as it then was) was held to be a
trust for the entire class of depositors, whether or not any sum equivalent to their deposits were paid
into the account). Under regulations applicable to insurance brokers, premiums were to be held in
an “insurance broking account”, or “IBA”; however, such monies were not, without more, held by
the broker on trust: Re Multi-Guarantee Co Lid unreported 15 July 1987; followed in Mann v Coutts
& Co [2004] 1 ALE.R. (Comm.) 1; cf. Re Telesure Lid [1997] B.C.C. 580 which concerned an ap-
plication for a Berkeley Applegate order (see paras 20-035 to 20-045, below) in respect of whether
monies in an TBA account were held on trust for insurers. It appears that the insurers contended thag
there had been specific agreements to hold the funds on trust (see at [581C]), hence the insurers’ case
tested on more than the mere fact that the funds were paid into an IBA account. In Re Branston &
Gothard Lid [1999] 1 All E.R. (Comm) 289, monies held by a stockbroker in a “client money
requirement” account were held to be trust monies. See also Qimonda Malaysia Sdn Bhd v Sediabera
Sdn Bhd [2012] B.L.R. 65, where the Malaysian Court of Appeal applied Re Kayford [1975] 1
W.L.R. 279 in deciding that retention monies deducted from monies payable by the employer i 'sr
a construction contract were held by the employer on trust in its liquidation, notwithstanding that
the contract contained no express provision to this effect. Whilst it is certainly the ¢ass (Mat a trust
may be found to exist even though the settlor does not use the word “trust” or any sim:la: words (as
is clear from Re Kayford), it is nonetheless difficult to see on what basis the Malaysian Court of Ap-
peal concluded that the necessary intent was manifested. The conclusion that he “retention mon-
ies” were held on trust and the Court’s refusal to follow Rayack Constructior, s v Lampeter Meat
Co Lid 12 B.L.R. 30 is, in any event, open to doubt: query what the trust pioperty was, given that
there had been no segregation of the sums to be deducted from the amounts payable to the contractor.
In this respect, Re Kayford is plain] y distinguishable in that the proceeds of the customers’ deposits
were identifiable property, whether paid into a segregated account or not. For further discussion of
the Qimonda case, see the notes to para.25-063. On payment into a separate bank account see also
Financial Services Commission v Lemma Europe Insurance Co Lid unreported 11 June 2014 (Eastern
Caribbean Supreme Court) where there was no intention to create a trust (and see fn.8 above).
Re London Wine Co (Shippers) Lid [1986] P.C.C. 121.
Similar issues arose against a similar factual background in Re Stapylton Fletcher Lid (In Administra-
live Receivership) [1994] 1 W.L.R. 1181, which also concerned the purchase and storage of wine.
However, on the facts of Stapylion, when a customer contracted to purchase wine, that wine was
taken from the company’s general trading stock, moved to an adjacent storage unit, and stored with
wine of the same character and vintage which had already been bought by other customers. Judge
Paul Baker QC held that this segregation from the general stocks of the company was the crucial
distinction from the London Wine Co case, as it meant that the wine was ascertained for the purposes
of 8.16 of the Sale of Goods Act 1979. The fact that the bottles were then mixed with other wine of
the same character and vintage, and thus could not be identified as belonging to any particular
customer, meant that the customer became a tenant in common of the whole bulk of the wine of that
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pch[Ofor charitable purposes. Notwithstanding the use of the word “trust”, therefore,
frus

the assets were beneficially held by the transferee and available for creditors in its
e
ar

In that case, an insolvency accountant supervising the affairs of a comparrlijl/] in sten:
ous financial trouble placed deposits from tenants into a separate account. The inten
. ditors generally was held to be sufficient to create a trust. In Re Farepak Fooc.is
gzi l(L?Dtﬁsgerlﬁ the company had similarly attempted to create a trust of certain
![)gofease trading. The company traded as a form pf s:avings company. Cus}t}omfgs
would typically pay relatively small sums periodically, which could then be
:r}]((:r}]ljes were collected, in the first instance, by a number of agel.lts: Fhe agents w_erf?
not obliged it keep the monies collcct_ed separatt? from .other, or th(ein ol\ivn,t IIéon;ef(;
and those agents then periodically paid the monies which they ha cqf ic e ri '
the compzny. Since the agents were agents of thelcompany (and not of the CFS 0 -
erc1, as and when the customers paid the monies to the agents, the cus omei

i -came creditors of the company. Therefore, the attempt by .the company tQ create
« trust of monies received into the comp:»:my’s accounts 'f\fter it had _dec_:lded to fl:ase
trading failed, since the effect was to prefer the claims 01L those creditors over g f:rsci
Although the conclusions reached were merely provisional, they were confirme

TrusTs

14 the creation of a trust of a unique collection of pottery and F)ther a}rtefacts of
tLﬁfﬂi, rical importance in favour of another person had the effect of constituting that
sto

n a beneficiary in its own right and did not suffice to constitute a separate sub-

's administration. ' '
3:;) Ks'aa;ford was considered by the Court of Appeal in Re Chelsea Cloisters Ltd.'3

n to create a separate fund apart from the company’s property available to its
eeds received into its accounts after the date on which the company had decided

aneed for hamper vouchers or similar items come Christmas. Crucially, the
(=}

when the issues came before the court once more for final determination.'”
1t is a key indicator of the existence of a trust that the trustee is bound to keep
the trust property separate from his own and apply it exclusively for the benefit of

the beneficiary: hence, any right on the part of the alleged trustee to mix the al-

leged trust monies with his own and use them for his own cash-flow would be
inconsistent with the existence of a trust.’® Hence, in cases where the alleged trust

property is money, an obligation, or absence of any obligation, to pay the alleged

trust monies into a segregated account is significant. It- hals been said that the
requirement to keep monies separate is normally an ntndlcator lthgt the){ are
impressed with a trust, and that the absence of SI.lCt-l a requirement, if there ‘aie_ no
other indicators of a trust, normally negatives it: the fact that a transaction

character and vintage, along with the other customers who had bought such wine.

4 Re Wedgwood Museum Trust Lid [2013] B.C.C. 281.

15 Re Chelsea Cloisters (In Liquidation) (1980) 41 g & C.R. 98 (CA).

6 Re Farepak Foods and Gifts Lid [2008] B.C.C. 22. ) o

1T Re Fureizak Foods and Gifts Ltd (In Liquidation) [2010] B.C.C. 735. _The existence pf cg}'fam limited
trust claims was conceded by those representing the unsecured creditors, but only in circumstances
in which the company had received payments from customers after the date on which the company
had ceased trading. - B

8 Paragon Finance Plc v Thakrar & Co (a firm) [1999] 1 AlLE.R. 400 (C:A}, 416,‘ per lc\rf]tjlilbtltthl_é];;sf_.
Ayerst v C&K (Construction) Ltd [1976] A.C. 167 (HL), 180 per Lord Dlplock_, stangt a p
sential characteristic” which distinguishes trust property from _other property is that trust propg y
“... could not be used or disposed of by the legal owner for his own benefit, but must be used or
disposed of for the benefit of other persons”.
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contemplates the mingling of funds is, therefore, not necessarily fatal t
In_ Re Lehman B.rorhers International (Europe); Pearso.;t v Lehma OBa e
f inance SA,20 Br].ggs J commented that broad and general statement;? bf‘others

core Cha.l‘aC!ZeI'JStl(.IS” of a trust needed to be addressed with some cautioa o
consensual disapplication of some fiduciary obligation generally regarded n, Smce'a
fcaturel of a lrust may not necessarily prevent a trust a?isin g. The %rue . baSI'C
was salfi 15 that while there are no “hard-and-fast” rules whereb thepnnmple, :
dlsappl]catlon of some basic trustee duty precludes the recogni}t/ion Cfonsenslla]
\Iﬁigiﬁy lglztllFlonslljgl between the parties, nonetheless the greater ﬂ(l)e :xttre‘ﬁtt?g

se duties are disapplied, the harder it wi y

the parties objectively integgcd to create sfilrcﬁ ‘;i'];lzﬁcf?;]tl?; soutto concludC
t Bo_th .the Rg Kay_fo‘:d and andan Wine Co decisions were considered in rela;

0 certainty of subject matter in Hunter v Moss.2! The London Wine Co v
Lo certainty was _hc]d to apply only to tangibles and not to intan01131ezslppmach
grounds that ta_nglble assets, even where they appear to be part of aiom B
mass, are physically separate and therefore distinguishable from others Oﬁeﬂeous
mass.?? F_ur.thcrmorc, certain items in such a mass may have distiIrI:t il
character.]stlcs, .for example, wine that has gone bad through fault sto%ufhmg
contrast, intangibles, such as shares, are not distinguishablecfrom eﬁch 051;,6. )
need not be separately identified in any way. There is therefore sufficient ¢ etr o
.Of subject matter where a trust is declared as to a particular percentage of theer }Elllnty
ga?tglo(l;lc}zﬁn)tf Witlerc thc?ftli;.lstee has more than enough shares to form the sib?;i?

i e trust, even if the shares subject to the trust are not se arately identi
. Whether the decision in Hunter v Moss is ood law is i o .Bnt{ﬁed.
in parncul_ar, the ldecision of the Privy Councigl in Re“é?l;fc::;nf‘il‘;igagejl ]:r%: \2? y:
company n receivership had dealt in gold and other precious metals .'fnd -
to sel:ll unascertained bullion to its customers for future delivery Eéléh c agreed
received an invoice or certificate signifying his ownership. The c;)m an Léis'tiomer
in fact, keep spfﬁcicnt bullion to satisfy all of its customers’ contracts End)t/h e
no appropriation of any of the bullion to any of those contracts Thé com e
into ﬁna_nma] difficulties, and receivers were appointed. The iudc.rment of ttlz alll’.'»y g? :
was dcllv_ered by Lord Mustill, who explained why a cdntr;ct for theer a 3‘11:
unascertained goods could pass no title to any such goods. A buyer'c ‘l;:\:; o
acquire title to goods unless and until it is known to wl?at goods thgr *it]i: r[l tn i
Notwithstanding that both parties might agree and intend That propecty to ig (ziS‘
shall pass, from “the very nature of things” property cannot pass Ul;‘:.:! the] goo?is(z)irz

1 i L ;

f?; Cslrmex (N()._Z) [1994] 2 Al E.R. 316 (CA), 325, per Watkins LI; cf. Re Kayford [1975] 1 WLR
;nd.ihee‘zdso Qufzrma’a Malaysia Sdn Bhd v Sediabena Sdn Bhd [2012] B.L.R. 65 (CA Mala .sié)l
e i teh;rgﬁila'lggz:ur% :n(j.ler pal‘z.i{l(]—(i()‘? above. In the context of a statutory trust of client myone);

; Tvices and Markets Act 2000, the terms of the trust ingli
of funds, in that it is permissible for the truste cei i o e

: j e 1o receive clients’ money into i
which point, under the terms of the trust. the i Mamteeasiiag
; A , the mo 5 and s
g_ S o e e o ney 1s trust money) and subsequent] Yy to segregate
F,i,j,ff”fga: ggr;gwrs International (Europe) (In Administration); Pearson v Letunan Brothers
R.e : (,i;;m” %mthjeiv\égf 29{1.4 (C[l})é[255]7[260]. An appeal to the Court of Appeal was dismissed:

’ § international (Europe) (In Administration) [2011] Bus. LR i
ments cast no doubt on this aspect of the j i i WHC 2914 1ty
) - judgment of Briggs J at [2010] EWHC 2914 (Ch

;{;gir{_;g Mf_)ss [1993] 1 W.L.R, 93_4; affirmed by the Court of Appeal, [1994] 1 W.L fgc4§2 (CA)

/ith abbreviated reasons on the point in question. As far as one can tell from the report:

did not involve insolvency. e
2 Hunter v Moss [1993] 1 W.L.R. 934 at 940.

Re Goldcorp Exchange Lid (In Receivership) [1995] 1 A.C. 74 (PC)
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ascertained.* This reasoning was held to apply equally to an argument that a title
in equity could be created by the sale. Hence, the reasoning in the London Wine
Co case was expressly applied and approved by the Privy Council.®

There is little doubt that the reasoning of the Board in Goldcorp sits uneasily with  20-010
the decision in Hunter v Moss. Lord Mustill explained that neither legal nor
equitable title can pass until it is clear to which title, hence which goods, the transac-
tion is supposed to relate. That same reasoning would also dictate that no effective
declaration of trust was made in Hunter v Moss, as the parties in Hunter v Moss
could not possibly have known to which of the shares the trust related. The fact that
all the shares were the same could not affect the logic of the reasoning adopted in
Goldcorp.

The apparent tension between the two decisions was considered by Neuberger I 20-011

in Re Harvard Securities Lid; sub nom. Holland v Newbury.?” That case also
concerned title in shares which had not been appropriated to any contract of sale.
After a thorough review of the relevant authorities and texts, Neuberger J concluded
that Hunter v Moss was binding on him, and that, whilst “not particularly convinced
by the distinction”, the reasoning in Hunter v Moss applied to shares and other
intangibles, wiiilst the reasoning in Goldcorp applied to chattels. It appears that, un-
less and unti! tiie issue is raised before the Supreme Court, this distinction represents
the law.™

Hter'v Moss was considered and distinguished, without adverse comment, by  20-012
the Court of Appeal in Re Lehman Brothers International (Europe),®® where certain
clizits of the firm contended that a trust arose in respect of obligations owed by the
\irm to those clients, but prior to any appropriation of funds in respect of such
obligations. The court held that no trust could exist without property to which the

% Re Goldcorp Exchange Lid (In Receivership) [1995] 1 A.C. 74 (PC), [89E-90G] (see now Sale of
Goods Act 1979 5.20A, inserted by the Sale of Goods (Amendment) Act 1993).

3 Re Goldcorp Exchange Lid (In Receivership) [1995] 1 A.C. 74 (PC), [90G].

% Re Goldcorp Exchange Lid (In Receivership) [1995] 1 A.C. 74 (PC), [100A]. On this basis, there is
not always a trust where specific performance of a contract for the sale or supply of a commodity is
available, for specific performance may be available in respect of goods which are neither specific
nor ascertained if there are no alternative sources of supply: see Chitty on Contracts, 32th edn
(London: Sweet & Maxwell, 2015), Vol.1, para.28.017-28.018.

2 Re Harvard Securities Lid (In Liquidation); sub nom. Holland v Newbury [1998] B.C.C. 567.

% Re Harvard Securities Lid (In Liquidation); sub nom. Holland v Newbury [1998] B.C.C. 567, 577.

2 See Re CA Pacific Finance Ltd (In Liquidation) [2000] 1 B.C.L.C. 494 (CFI (HK)), 509; and Re

Harvard Securities Ltd (In Liguidation) [1998] B.C.C. 567, 575 where reliance is placed on the
distinction and it is pointed out that leave to appeal was refused in Hunter v Moss after the report
of the Privy Council decision in Geldcorp. In White v Shortall [2006] NSCW 1379, the Supreme
Court of New South Wales rejected the reasoning of Dillon LI in Hunter v Moss, in upholding a trust
over a partial holding of intangibles (instead holding that a single trust had taken effect over the entire
shareholding, and the trustees had a power to elect which of those shares were held for the claimant).
Campbell J also commented, at [245]—[247], that there could be a valid trust over part of a debt.
Compare Goode on Legal Problems of Credit and Security, 5th edn (eds Goode & Gullifer, London,
Sweet & Maxwell, 2013), para.2-06; and the discussion in Hunfer v Moss [1993] | W.L.R. 934 at
first instance before Colin Rimer QC, as to whether it is possible to declare a trust of part of a bank
account balance prior to segregation or appropriation of the sum concerned. An ingenious justifica-
tion for the decision in Hunter v Moss is suggested by Professor Roy Goode in Goode on Legal
Problems of Credit and Secuvrity, above, paras 2-06 and 6-14. He there suggests that shares of the
same issue by a company are not fungibles, but merely fractions of a single asset (the asset being
the entire share capital of the issuing company); which asset is held in common by the shareholders.
There is, therefore, no more difficulty in creating a trust of, say, 50 unidentified shares out of 100,
than in creating a trust of a one-quarter interest in a racehorse.
0 Re Lehman Brothers International (Europe) (In Administration) [2011] 2 B.C.L.C. 184 (CA).
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trust could attach, thus distinguishing Hunter v Moss, where the shareholdi
in existence and since the shares were fungible the trust propert Collflgdwas
1dent:ﬁed.3f In Re Lehman Brothers International (Europe); Pearsonyv Luh o
I?mrhers Finance SA,> Hunter v Moss was accepted as authél'ity for the reo o
tion tha_t a trust of part of a tungible mass without the appropriation of anyI?s e
part of it for the beneficiary does not fail for uncertainty of subject matter rgef“éﬁc
that the‘ mass is sufficiently identified and provided also that the bf:n’elzl)iciVl e,d
proportionate share of it is not itself uncertain. Counsel described the rin?y :
fambodled in Hunter v Moss as the basis upon which securities are interll?nedi li)le
in the modern world. Briggs I stated that the difficulty in applying Hunter v A? .
to any case not on almost identical facts lies in the absence of any clearly expre osé
rationale as to how such a trust works in practice: the judge preferred the vi];wsti]e
such a trust works by creating a beneficial co-ownership share in the identified fy ?
rathf:r than the conceptually much more difficult notion of seeking to ident'frl ,
partlcula-r part of the fund which the beneficiary owns outright, l -
20-013 The circumstances in which a company in receivership which had acted g
mercarlltﬂe agent might hold the proceeds of book debts on trust for its princiszjl
were dlsf:usscd by the Court of Appeal in Triffitt Nurseries (A Firm) v Salads Ltg EX
The claimants were the producers of salad vegetables which were éoldtl
supe.rmarket.s and wholesale markets by the company in receivership prior to th0
receivers being appointed. The claimants accepted that prior to the receivershi the
proceeds of_ the debts paid by the markets for the vegetables were owned bpth:
company, since the company had the right to mix the proceeds of the book gebl
with its own monies, and to take its commission out of those proceeds. The clajmS
ants argued that upon the appointment of receivers and the cessation of th(;
company’s business, the proceeds of debts still outstanding at that time and col-
lected b}i the receivers were subject to a trust in their favour, and that at the date of
the receivership the claimants had been entitled to demand payment direct from the
markets, The' arguments were rejected by the Court of Appeal, on the basis that the
company’s title to the book debts was not somehow limited or defeasible bu
absolute, and that the appointment of receivers and the cessation of business di',‘ 1 01‘
alter thgt fact: The claimants might have succeeded in claiming the procéc'"s [l olm
the receivers if the receivers had, after their appointment, accepted furthei gmsli -
ments and sold further produce (whenever consigned)— in which case "he‘rece%n-
ers may have been deemed personally to have adopted the contrac s\ ’ 1
20-014 lIn Associated Alloys Pty Ltd v A.C.N. 001 452 106 Pry Lid? the .'r.lajority of the
High Court of Australia recognised the effectiveness of an express trlist of the
proceeds of sale of goods supplied under a retention of title clause, The trust ap-

Re Lehman Brothers International (Euro, inistrati
we) (In Administrat 2
ol sy ation) [2011] 2 B.C.L.C. 184 (CA), per
3 Re Lehman Brothers International (Euro i1, 1
: pe) (In Administration); Pearson v Lehman Brothers
Frj{;anc.e SA [2010] EWHC 2914 (Ch), [225(iii)] and [227]-[235]. On appeal, the principle i_nHH.'?fé."'
; . nCNL was not challenged: Re Lelunan Brothers International (Europe) (In Administration) [2012]
Md C.L.C. 151, (CA) at [69]-[77]. The Court of Appeal dismissed this aspect of the appeal with no
. adverse comment on Hunter v Moss, or the reasoning of Briggs I below on this issue
X }?ujjm Nurseries v Salads 'me [2000] 1 ALl E.R. (Comm) 737 (CA). Note that, follo\f;Jing the deci-
sion l(é[ thft S_ugren_:e Court in Angove’s Pty Ltd v Bailey [2016] 1 WL.R. 3179 (8C), a different result
would pertain in circumsta i i i i i
i I;Jdmipal. stances in which the authority of the agent to recover debts is validly revoked
¥ Associated Alloys Pty Ltd v A.C.N ) i
i vs Pty v .N. 001 452 106 Pty Lid (2000) 171 A.L.R. 568 (High Court of
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lied to the proceeds of sale of all products which were made using steel supplied
by the cellers, the beneficial interest of the sellers being stated to be equal to the
amount owing from the buyers to the sellers at the time of receipt of the proceeds.
It was held that the absence of any express requirement on the buyer to keep the

roceeds separate from his own assets did not affect the existence of the trust, since
the trust itself was express and hence the obligation to keep the proceeds separate
existed by necessary implication in any event.3® The High Court of Australia was
prepared to imply a term that the debt owing from the buyer to the seller at the time
of receipt of the proceeds was discharged pro tanto on receipt by the buyer of the

roceeds, so that no equity of redemption vested in the buyer.’® The case is
discussed further in Ch.21.

A form of trust which arises in insolvency situations with some frequency is the
so-called “Quistclose trust”, named after the decision of the House of Lords in
Barclays Bank Ltd v Quistclose Investments Ltd.* Where a loan to a borrower is
made exclusively for a specific purpose, and the borrower is not free to apply the
money for any other purpose, the borrower has fiduciary obligations in respect of
the monies lent, which the court will enforce. Frequently, the cases concern a loan
by the lender to the borrower to enable the borrower to pay his creditors, or some
of them, bat tae principle is not limited to such cases.

The Quistclose case was followed in Re Northern Developments (Holdings)
Ltd * whiere a group of lenders paid a large sum into an account in the name of the
camrany to be paid to the creditors of a subsidiary, which was in financial trouble.
“he subsidiary went into receivership when just over half the fund remained in
peing. It was held, following the Quistclose case,® that there was a “purpose trust™

s See further Stephens Travel Service International Pty Lid v Qantas Airways (1988) 13 N.S.W.L.R,
331 (NSWCA); Walker v Corboy (1990) 19 N.S,W.L.R. 382 (NSWCA); and cf. Re ILG Travel Ltd
(In Administration) [1996] B.C.C. 2.

36 See also Re SSSL Realisations (2002) Lid [2005) 1 B.C.L.C. 1, [49]-[54].

% Barclays Bank Ltd v Quistclose Investments Ltd [1970] A.C. 567 (HL). For commentary on the

implications of these trusts for bankers, see further paras 24-027 to 24-028, below.

3 Re Northern Developments (Holdings) Lid unreported 6 October 1978, per Megarry VC.

¥ Barclays Bank Lid v Quistclose Investments Ld [1970] A.C. 567 (HL).

40 A purpose trust is a trust where the trust property is earmarked for use for a particular purpose, and

is not available to be used for any other purpose. “Instances in the books are legion”: per Dillon LI

in Re EVTR [1987] B.C.L.C. 646 (CA), [651c], a case where a special-purpose loan led to a construc-

tive trust in favour of the lender. See also Re Goldcorp Exchange Lid (In Receivership) [1995] 1 A.C.

74 (PC), especially at 140135, For examples in which express purpose trusts been found not to have

been created, see Re Holiday Promotions (Europe) [1996] B.C.C. 671; Re Chailoner Club Lid (In

Liguidation), Times 4 November 1997; Box v Barclays Bank Ple [1998] Lloyd’s Rep. Bank 185; Re

Griffin Trading Co [2000] B.P.LR. 256; and Re Farepak Food and Gifts Lid (In Administraiion)

[2008] B.C.C. 22; and [2010] B.C.C. 735. The Court of Appeal in Twinsectra Ltd v Yardley [1999]

Lloyd’s Rep. Bank 438 (CA) in applying Quistclose suggested that in principle the degree of

certainty with regard to the objects of a Quistclose type trust “need be no more than is necessary to

enable the restriction on the recipient’s use of the money to be identified and enforced,” per Clarke

LJ at [76]. In the House of Lords (reported at [2002] 2 A.C. 164), Lord Millett said (at 184) that it

was “well established that a loan to a borrower for a specific purpose where the borrower is not free

to apply the moneys for any other purpose gives rise to fiduciary obligations on the part of the bor-
rower which a court of equity will enforce”, He added that although, in earlier cases, the purpose
was to enable the borrower to pay his creditors or some of them, “the principle is not limited to such
cases” (see [68]). He further stated (at [74]) that the question in every case was whether the parties
intended the money to be at the free disposal of the recipient and such freedom was necessarily
excluded by an agreement that the money remains the property of the lender unless and until ap-
plied in accordance with his directions and insofar as not so applied it must be returned to him. See

[571]

20-015

20-016




20-017

20-018

20-019

TrusTs

gglfje;élig;gy.the monies enforceable by the lenders and by the creditors of the
A further Quistclose situation occurred in Carreras Rothmans Ltd v Free
Ma_:zthlews Treasure Ltd* where monies were paid into a special account b mt?ln
principal to enable its advertising agent, then in financial difficulties. to pa Zu .
owed by the agent to certain creditors. The agent went into ]iquidatiorl It wa}; h ?]S
following the Quistclose and Northern Developments decisions tha'.[ the m .
were subject to a trust and that: ' ! s

“... the pr_mciple in all these cases is that equity fastens on the conscience of the er.

who receives from another property transferred for a specific purpose only agd o
therefore for the recipient’s own purposes, so that such person will not be permitted to tnot
the property as his own and to use it for other than the stated purpose.”#2 e

For some time after the decision in Quistclose, there was debate as to the natur
of the Quistclose trust, and in particular who owned the beneficial interest in tllle
loaned monies. The debate has now been resolved by the decision of the House ?
Lords ip Twinsectra Ltd v Yardley.* If A lends money to B, such monies to be us;)d
solely Torla specific purpose and no other, then during the period that B holds th
money prior to fulfilling the purpose, the monies are held on resulting trust for Ae
but subjec‘t to a power (or, indeed, duty) in B to apply the monies for the stated,
purpose. If'.the monies are paid by B for the stated purpose, title to the monies vests
of course, in the payees, and A has merely a contractual right in debt to repaymentl
of the loan. If for some reason the purpose cannot be carried out (typically, because
B becomes insolvent) then the monies remain held on trust for A, who i; entitled
to the return of the monies in specie as beneficiary by revoking the power or
mandate to B to apply the monies for the stated purpose. ;

The u_nder]ying principles by reference to which a Quistclose trust will arise were
summarised in Bieber v Teathers Ltd,* where it was contended that subscription
monies paid by investors to the stockbroker managers of a collective investment
scheme were held on trust for the investors. In rejecting this argument, the judec
he_ld that, once the subscription monies had been contributed as capital t(; a par;r:r-
ship constituted for the purpose of the investment in accordance with the ter s of
the partnership deed, they became part of the general assets of the [,arthcArship
_Prov151ons in the partnership deed precluding the withdrawal of capital arid specify-.
ing that capital did not bear interest were not consistent with the manzy continu-

also Barnabas Hurst-Bannister v New Cap Reinsurance Corp Lid [20 5 [
OT Computers Lid (In Administration) v First National ﬂ‘ir::iry Fi iEmrgg] [Ijrlz;)}[fgosﬂff'{je;\)v ITli ;{661-605r:
and Re Margaretta Lid (In Liquidation) [2005) B.PLR. 834, [16]. In Kingate Global Fund Lid »
Knightsbridge (USD) Fund Lid [2009] SC (Bda) 39 Civ (CA (Bermuda), the Court of Appeal of
Bermuda concluded that subscription monies paid by intending subscribers in a Madoff feeder fund
were held on a “Quistclose” trust for the benefit of the intending subscribers pending the issue and
allorment of shares. The Court held that there was no princi ple or rule of law deriving from Moseley
v Cressey’s Co (1865) L.R. 1 Eq. 405, whereby monies paid to a company for the purchase of shares
in the company were presumed to form part of the assets of the company prior to issue and allot-
ment, absent some extraordinary special term (such as the term in Re Namwa Gold Mines [1955] 1
W.L.R. 1030, where the prospectus stated that application monies would be held in a se‘parate ac-
count pending issue).

41 gf;];'rem; Rothmans Ltd v Freeman Mathews Treasure Ltd (In Liguidation) [1985] Ch. 207, per Peter
ibson J. '

Carreras Rothmans Ltd v Freeman Mathews Treasure Lid (In Liguidari
a ; S 151 . Liquidarion) [1985] Ch. 207 at 222B.
. i’\ffmsecn'cvt Ltd v Yardley [2002] 2 A.C. 164 (HL), especially per Lord Millet at [68]—[103].
Bieber v Teathers Ltd [2012] 2 B.C.L.C. 585, per Norris J, [16]-[22].
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ing to be the equitable property of an individual investor; such money could not be
poth partnership capital and trust money.* It was held that it was implicit in the
doctrine that it must be ascertainable, objectively, at the time of any payment of the
trust monies in purported accordance with the specific purpose of the settlor whether
that purpose had been achieved by the payment or not.* The principles applicable
when considering whether a Quistclose (rust arises were summarised by Norris J

as follows:

“[(1)] First, the question in every case is whether the payer and the recipient intended
that the money passing between them was to be at the free disposal of the
recipient: Re Goldcorp Exchange [1995] 1 AC 74 and Twinsectra at [74].

[(2)] Second, the mere fact that the payer has paid the money to the recipient for the
recipient to use it in a particular way is not of itself enough. The recipient may
have represented or warranted that he intends to use it in a particular way or have
promised to use it in a particular way. Such an arrangement would give rise to
personal obligations but would not of itself necessarily create fiduciary obliga-
tions or a trust: Twinsectra at [73].

[(3)] So, thirdly, it must be clear from the express terms of the transaction (properly
construed) or must be objectively ascertained from the circumstances of the
transaction that the mutual intention of payer and recipient (and the essence of
theis bargain) is that the funds transferred should not be part of the general as-
sews of the recipient but should be used exclusively to effect particular identified
payments, so that if the money cannot be so used then it is to be returned to the
payer: Toovey v Milne (1819) 2 B&A 683 and Quistclose Investments at 580B.

(4,1 Fourth, the mechanism by which this is achieved is a trust giving rise to fiduci-
ary obligations on the part of the recipient which a court of equity will enforce:
Twinsectra at [69]. Equity intervenes because it is unconscionable for the recipi-
ent to obtain money on terms as to its application and then to disregard the terms
on which he received it from a payer who had placed trust and confidence in the
recipient to ensure the proper application of the money paid: Twinsectra at [76].

[(5)] Fifth, such a trust is akin to a “retention of title” clause, enabling the recipient to
have recourse to the payer’s money for the particular purpose specified but
without entrenching on the payer’s property rights more than necessary to en-
able the purpose to be achieved. It is not as such a “purpose” trust of which the
recipient is a trustee, the beneficial interest in the money reverting to the payer if
the purpose is incapable of achievement. It is a resulting trust in favour of the
payer with a mandate granted to the recipient to apply the money paid for the
purpose stated. The key feature of the arrangement is that the recipient is
precluded from misapplying the money paid to him. The recipient has no
beneficial interest in the money: generally the beneficial interest remains vested
in the payer subject only to the recipient’s power to apply the money in accord-
ance with the stated purpose. If the stated purpose cannot be achieved then the
mandate ceases to be effective, the recipient simply holds the money paid on
resulting trust for the payer, and the recipient must repay it: Twinsectra at [81],
[871, [92] and [100].

[(6)]  Sixth, the subjective intentions of payer and recipient as to the creation of a trust
are irrelevant. If the properly construed terms upon which (or the objectively
ascertained circumstances in which) payer and recipient enter into an arrange-
ment have the effect of creating a trust, then it is not necessary that either payer
or recipient should intend to create a trust: it is sufficient that they intend to enter
into the relevant arrangement: Twinsectra at [71].

[(7)]  Seventh, the particular purpose must be specified in terms which enable a court

45 Bieber v Teathers Litd [2012] 2 B.CL.C. 585 at [77].
4 Bieber v Teathers Ltd [2012] 2 B.C.L.C. 585 at [23]-[26].
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to say whether a given application of the money does or does not fall within itg
terms: Twinsectra at [16].

... [t is in my judgment implicit in the doctrine so described in the authorities that the
specified purpose is fulfilled by and at the time of the application of the money. The payer,
the recipient and the ultimate beneficiary of the payment (that is, the person who benefitg

from the application by the recipient of the money for the particular purpose) need to know
whether property has passed.”

The decision was upheld on appeal,*” where Patten LJ applied the principles from
Quistclose and Twinsectra Ltd v Yardley and added? that, in deciding whether
particular arrangements involve the creation of a trust and the retention by the pay-
ing party of beneficial control of the monies, proper account needs to be taken of
the structure of the arrangements and the contractual mechanisms involved.*

In Bellis v Challinor,™ a group of investors seeking to invest in a property invest-
ment scheme paid funds into the client account of a firm of solicitors representing
the investment vehicle which had acquired the land. The solicitors’ firm paid the
funds to its client’s bankers in reduction of short-term borrowings extended by the
bankers to the investment vehicle. The investment scheme failed and the investorg
sought to recover their money from the solicitors’ firm. At first instance, Hildyard
J held that the money had been held by the solicitors’ firm for the investors on the
basis of an implied resulting trust analogous to a Quistclose trust. The decision was
reversed on appeal. So far as relevant, the Court of Appeal held that the money had
been paid to the solicitors’ firm as immediate loans to the investment vehicle and
the solicitors firm held the money solely on trust for the investment vehicle and not
on resulting trust for the investors.>' The investment monies had been advanced by
the investors on the basis of offering documents inviting the making of an invest-
ment by way of immediate loan to the investment vehicle. No restrictions were
placed on the solicitors’ use of the monies and the investors did not seek any
undertaking in that respect. Apart from the payment of the investment monies, there
had been no dealing between the investors and the solicitors’ firm. The Court of Ap-
peal stated that the risk the investors took of the scheme being unsuccessful did net

permit the offering documents to be interpreted as proffering something compiaiely
different from what they described. Briggs LJ identified the following fazior s be-
ing critical to the creation of a Quistclose trusts?:

“There must be an intention to create a trust on the part of the transfero rus s an objec-
tive question. It means that the transferor must have intended to enfe” 104G arrangements
which, viewed objectively, have the effect in law of creating a trust

0

Where a lender advances monies to a company in financial difficulties for the
payment of creditors or, as in Quistclose itself, to pay declared but unpaid dividends,
then if the borrower enters formal insolvency proceedings, the purpose behind the
loan can, in a sense, still be achieved: as the monies belong to the lender and not

41 Bieber v Teathers Ltd [2013] | B.C.L.C. 248,

“  Bieber v Teathers Ltd [2013] 1 B.C.L.C. 248 at [15].

Quistclose and Twinsectra were also applied, and the Court of Appeal judgment in Bieber considered,
in Eleftheriou v Costi [2013] EWHC 2168 (Ch), [40][72].

N Bellis v Challinor [2016] W.T.L.R. 43,

Bellis v Challinor [2016] W.T.L.R. 43, per Briggs LT at [13(a)], [13(c)] and [67]-[92].

Bellis v Challinor [2016] W.T.L.R. 43 at [57]. Briggs LI added, at [59], that “A person creates a trust
by his words or conduct, not by his innermost thoughts”, See also Gabriel v Little (2013) 16
LTE.L.R. 367; and Gore v Mishcon de Reya [2015] EWHC 164 (Ch).
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i any, no preference would result if the creditors were paid
e 1{15121;;‘»3;“;)_[?821\)31]@- }il’;)ut typically the lender will have some motive beyond
nOtWI'no payment to creditors as such-normally, the survival of the company. If the
ans(lilgr’; object in giving the power or mandate is frustrated, as often by tor‘mal
_len lvency, the lender is entitled to revoke the mandate and demand return of the
msoe Insvolvency will not always frustrate the lenders’ Dbject._ In Re Ma.rgqretm
E((}Il—q); company sold a property and the VAT element of the price was paid into a
sep;lrate account pending determination of what VAT, if any, was payable. ’_I‘hF

bsequent insolvency of the company prior to payment glld not frustrate the Dbj.ff(,t
S? the payment, and hence payment was directed to be paid to Customs and Bxc;.se.
(131 was there noted that, although normally the beneficial interest under a Quistclose
jrust will remain—at all times prior to payment—in the lender, thtlare may be
circumstances where the third party intende_d to be;neﬁl; from the trust.mlght aC(']:l ugc
a beneficial interest, where the obvious intention of the transaction wogl 1 e
frustrated if the lender retained a power of revocation, or where the m_tended recipi-
ent gets to know of the existence of the trust, in whlch case he mlght acgulre a
beneficial interest by virtue of an estoppel, or perfection of an asmgnmelslﬁt. »

In Du Preez Ltd v Kaupthing Singer & Friedlande{‘ (Isle of Man) Ltd,. le-l disap-
pointed depogior-of an insolvent bank contended that it was entitled to priority e
the other uasacured creditors of the bank by virtue of an alleged Quzsrc{osg pusll.
The deptsitor held a credit balance with the bank, and shortly befo;e pl()Vl.E:.l%ﬂBl.
liquidators were appointed, gave instructions that a substantial part of that credit bal-
gnie chould be transferred to a third party’s account at an unrelated (and solvent)
hank. At the time that provisional liquidators were appo‘mte-d, the bank had‘ made
ine requisite debil entry on the account balance in antlclpa,tlop o'f the transfer (li)e(—i
ing effected, but the transfer was never completed. The bfmk S 1.1qu1clalors cqntendcd
that the depositor should prove for the account bglance (mcludmg the sum intende
to be transferred) as an ordinary unsecured creditor. The d(?posnor contende_d that
he was the beneficiary of a Quistclose trust, and hence enlltlfzd to paylpenl in fgll
of the sum he had sought to transfer. The sole basis for alleging the existence of a‘
trust was the instruction to transfer (whereby, the depositor contended, the balnk was
instructed to use the money in the account for the sole purpose of making the
transfer to the third party) and the provisional debiting of the account. The claim
was dismissed. The Staff of Government Division (the Isle of Man e.quwalent qt
the Court of Appeal) held that it was an essential element of any Q.',us:tdosel trust
that the exclusive purpose for which monies are to be used by the trustee/remplem
be communicated before or at the same time as the transfer of tlhe money to that
trustee/recipient. On normal banking law prim?iples,_ money paid to a bank b){ a}
depositor is owned by the bank, and the relat{onshlp between the ban}: and its
customer is merely that of debtor and creditor. Given thz_lt the dgposﬁor paid no _new
money to the bank at the time that it gave the baqk instructions to trfinstel the
money, but merely requested the transfer of part of its pre-existing credit balance,
there could be no question of any Quistclose trust arising.® A tprthqr argument,
based on the decision in Re Kayford, that the bank had declared itself a trustee of

¥ Re Margaretta Ltd [2005] B.C.C. 506. i

#*  Re Margaretta Lid [2005] B.C.C. 506, [24]. S _

¥ Dy Preiz Ltd v Kaupthing Singer & Friedlander (Isle of Man) Ltd (In Liquidation) (2010) 12
LT.E.L.R. 943 (High Court of the Isle of Man). o _ )

% Inthe course of its _';gudgmcnt, at [49], the Staff of Government Division commenteq that if th_e deposi-
tor had paid monies to the bank on the express basis that such sum was to be paid forthwith to the
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