CAP405: DRUG TRAFFICKING
RECOVERY OF PROCEEDS)
ORDINANCE

INTRODUCTION

To fulfil its international obligations under the 1988 United Nations “Convention against [0.001]
Illicit Traffic in Narcotic Drugs and Psychotropic Substances”, the Dirug Trafficking
(Recovery of Proceeds) Ordinance (Cap.405) (“the Ordinance™ or (“DTROP”) was
enacted in 1989 to provide for the tracing, restraining, confiscation and recovery of the

proceeds of drug trafficking. Together with the Organized and Setious Crimes Ordinance
(Cap.455) (“OSCO, and the Anti-Money Laundering and Counter-Terrorist Financing
(Financial Instmdons) Ordinance (Cap.615) (“AMLO”), the Ordinance provides the
legal basis ‘or countering transnational money laundering and criminal financing, while
the Unit>d Nations {(Anti-Terrorism Measures) Ordinance (Cap.575) is intended to
crunter the financing of terrorism. This Ordinance was enacted on 1 September 1989
and became fully effective on 1 December 1989,

The Drug Trafficking (Recovery of Proceeds) Bill was the first piece of legislation in [0.002]

I the area of criminal law to be proposed after the introduction of bilingual legislation

: in Hong Kong, While the English text was drafted in reference to the Drug Trafficking
Offence Act 1986 in the United Kingdom, the Legislative Council set up a Chinese text
sub-committee which was tasked with looking at and, where necessary, amending the
Chinese translation of certain terms.

The Ordinance has been updated several times. First, in 1995, provisions were [0.003]
introduced to lower the standard of proof for confiscadon proceedings to the standard
of proof applicable to civil proceedings, as well as to authorise the seizure of property
reasonably suspected to represent the proceeds of drug trafficking which is about to
be imported into or exported from Hong Kong. Further significant amendments were
made in 2002 pursuant to the Drug Trafficking and Organized Ctimes (Amendment)
Ordinance. Specifically, to prevent accused persons from disposing of properties
while further investigation is in progress, the Ordinance was amended to allow for the
making of testraint or charging orders in relation to the property of a person who
has been arrested for a drug trafficking offence or a specified offence, and released
on bail or refused bail. The 2002 amendments also introduced a provision obliging
Persons to supply an authorised officer with documents or informatdon in relation to
the value of their propetty to facilitate the making of a confiscation order, and a penal
Provision to deter persons from knowingly dealing with restrained propetty. Further, the
evidentiary threshold for initiating confiscation and restraint orders was lowered, and the
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requirement of actual notice to an absconded offender and that the court fix a Petiod
of time in which a defendant is required to pay a confiscation judgment were elimin
Additionally, in 1997, several minor amendments were made to the Ordinance tor
the handover of sovercigney.

ateq,
ef] €ce

[0.004]  The Ordinance is split into six essential parts.

[0.005]  Part [ pertains to preliminary matters and sets out the date of commencement of the

Ordinance, as well as the basic definitions contained within ir,

10.006]  Parc IT of the Ordinance deals with the confiscation of proceeds of drug traffickin,

It sets out the means of obtaim'ng confiscation ordets against drug traffickers for the
recovery of proceeds of drug trafficking activides. For instance, section 4 authorises
the court to make a number of assumptions in relation to the property of a defendant.
These assumptions are: (i) that the properties held by him since his conviction, op
since a confiscation order was made in his case, are the proceeds of drug
(ii) that his expenses were met from the proceeds of drug trafficking in the six years
priot to proceedings being instigated against him; and (i) that the defendant received
the property free from any other interests in it. It is for
assumptions of the court.

trafﬁcldng;

the defendant to rebut the

[0.007]  Part1IT pertains to enforcement, etc, of confiscation orders. It deals with the enforcement

of orders for the realisaton of propetty and confers powers to restrain the transfer of
assets. Section 10 of the Ordinance deals with restrain orders and authorises the Court
of First Instance to prohibit any petson from dealing with realisable property, which
includes property held or under the control of a defendant.

100081 Part TV concerns investigations into drug trafficking. It deals with matters sucle is

the powers to obtain information and the authotity to search for evidence duzrivg an
investigation. Pursuant to section 20 of the Ordinance, a court can order a pe15011 who
appears to be in possession ot control to produce all relevant materid! to which the
application relates. Such materials can include books or documents, b

=t do not include
materials which are subject to legal privilege.

[00091 Part TVA of the Ordinance concerns the detention of ceftain: seized property, and
supplements Part 11 by extending the authorised officer’s reach to seizing property which
is being imported into or exported from Hong Kong,

10.010]

Note that Part IVA of the Ordinance examines the confisca
which is essentially conviction-based. However, an exception is provided by section 24D
of the Ordinance, which permits the forfeiture of property in certain circumstances if,
on the balance of probabilities, it can be proved that the
trafficking This is similar to section 13 of the United Nations (Anti-terrorism Measures)
Ordinance (Cap.575), which also allows the confiscation of property connected to a
criminal offense. The section 13 of this anti-terrotism me
for Justice to apply for the forfeiture of certain «

tion regime in Hong Kong,

property is connected with drug

asure empowers the Secretary
terrorist property” on the civil standard,
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‘proceedings are brought against any person for an offence with which

<
whether of 10t

L "
oncerned is connected”.
the property conc

< to nprohibited acts in relation to proceeds of drug trathcking, SeFﬁon ;5 [0.011]

B V pCff?.'lﬂf’ - P articularly important, as it prohibits a person from dealing with
g Ordmanc'e }lf}i knows, or has reasonable grounds for believing, represents the
g o u:afﬁcking.,Furthcr, adoption of secton 25A in 1995 meant that,
proceedﬁ ¥ ?lmg tsons such as public accountants, were placed under a statutory
- ple Lur:; to an authorised officer if they knew or suspected that any

5 jei:ccdoéle proceeds of drug trafficking, or that it.w.as intended to be used
i Such disclosute has to be made as soon as it is reasonable to do so.
i COﬂff‘-m_On' Ef ” offence is created by section 25A whereby a person who knows
. a:-: ;iﬁl:ii:closure has been made ciiscloses this information to another person,
of suspects

d this is likely to prejudice the investigation of the initial disclosure.
an

duty to make

ea 1 us matters such C i a S aoainst [0.012]
Part VI deals wi iscellaneo €1s § as Dmpensatlon due to per on g ;
P l i proc dings not result in his conviction
“dings ins 'nere proce g O
cerdings are Imns tltuted, W e C ] nvictl
whom no pro

T 2 b ence, T V' convi i 7'lACthnS are quashed.
| »r where any conviction otr conv
fOf any er]g ’lf lelTlg ()ff 1ce, Or v

Ordlint fice also sets out four schedules, specifying drug trafficking offences, setting 100131
e O If ‘hich a charging order may be imposed, providing a template of. the
. ::;tj ;)f s\lmence (;md detailing the term of what can be considered “specified
cer )
property” . |
in 5{}13 the Secretary for Security, Mr Lai Tung-kwok, had uccasi?n to pj:wc.le d}-:e [0.014]
\ i "r Council with some information on the efficacy of the Ort%mance. ccotrding
Eggﬁi‘;mem statistics, between 2008 and 2013, the Court of First ln(s‘;?nce maltjde

5 restraint orders pursuant to secton 10 of the O.rdmanée this Autnhet

;zlljljjes;fiirs made under section 15 of the Organized énd Setious Cr?:;eiingj
(Cap.455)), involving HK$5.4 billion. Depending on the cucums;a\n@s o he individur
cases, the testraint orders lasted from berween several months to stfl::e ' ¥ Df.the
all 115 cases, the defendants were either charged or pr{)sef_uted.‘I‘n 8 \}ew. by
Government, the Ordinance has been functoning well and is posm\.'ely re(_c.)gmsleamiy_
overseas counterparts, international organisations.and the“relev:f.nt mtgna;o;j oo
money- laundering standard setting bodies, including the Financial Action Ta
(Hong Kong Government Press Release of 26 June 2013).

The Hong Kong Police Force and the Customs :.md E.}\(_mc Depaﬁt@cn;arel:f;?gz?féi [0.015]
for enforcing the Ordinance. The Joint Financial Inte]]_lg(lince L'Qt (t bc ]t . 3idou;
operated by the two agencies was set up in 1989 to sEepive reputt;% a out susp -
financial activities made under the provisions of the Ordman?e. The JFIU rrlxanisgto

the suspicious transaction reports (STRs) regime for Hong Kong @d Jifb f:st: -
receive, analyse and store STRs and to disseminate them .to the approprlatf: i i e

unit. Both the Police Force and the Customs and Excise Department liaise wit

Department of Justice in investigation and prosecution.
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Drug Trafficking (Recovery of Proceeds) Ordinance (Cap.405)
Long title

To provide for the tracing, confiscation and recovery of the proceeds of drug traf.
ficking, to create offences relating to those proceeds or property representing those
proceeds, and for incidental or related matters.

(Enacted 1989. Amended 26 of 2002 s. 2)

[The Ordinance, except

section 25(1), (2), (4) and } 1 September 1989

(5) and paragraph (a) of

section 25(3)

Section 25(1), (2), (4) and 1 December 1989 LN, 297 of
(5) and paragraph (a) of } 1989]

section 25(3)

_ 4

(Originally 35 of 1989)

COMMENTARY

Enactment history

[DTROP LT.01] The Drug Trafficking {Recovery of Proceeds) Ordinance was enacted on 1 September

1989 and came fully into effect on 1 December 1989

Ttwas amended by section 2 of the Drug Trafficking and Otganized Crimes {(Amendmenr)
Ordinance (Ord. No. 26 of 2002), which repealed the phrase “to create the offence 5;
assisting drug traffickers to retain those proceeds” and replaced it with the phrase “to
create offences relating to those proceeds or property reptesenting those procesas”. The
amendment came into effect on 1 January 2003.

In addition to cerrain amendments to the Ordinances reladng to confscation orders,

charging orders and restraint orders, the amendments clarified the position regarding the
disclosure of items subject to legal privilege.

The provisions under the Otdinance permit the Secretary for Justice to make applications
to the Court of First Instance for the restraint of the realisable property of a person
arrested for, or charged with, “drug trafficking offences” as so defined under the
Ordinance, and to make confiscation orders,

These provisions also empower the Court of First Instance, and the District Court, to order
the confiscation of the realisable property of the defendant upon his being convicted of the
relevant offence. The term “realisable propetty” has a wide ambit, and includes property
which has been acquired through lawful means. An offence of money laundeting in respect
of the dealing with the proceeds of drug trafficking is provided under the Ordinance.
These provisions are independent from the restraint and confiscation provisions. A range
of drug trafficking offences are specified in Schedule 1 to the Ordinance, which may
trigger the restraint or confiscation proceedings under that Ordinance.
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ni he Ordinance

ion of “offence” under t di | ‘ | 2
- n:) to section 3 of the Interpretation and General Clauses Ordinance (Cap.1), this [PTROP LT.02]
Pursuan

des any crime and any contravention ot other breach of, or failure to comply with,
i Clu CS ::l : - . . ik
“ provision of any law, for which a penalty is provided.

Definition of “property” under the Ordinance

24 7 T.03
ant to section 2(1) of the Ordinance, “property” incluzdes both movable and [DTROP LT.03]
Pursu

immovable property within the meaning of section 3 of the Interpretation and General
Clauses Ordinance (Cap.1).

Section 3 of the Interpretation and General Clauses Ordinance (Cap.1) defines the term
“property” generally as:

() money, goods, choses in action and land; and
a . . .
) obligations, easements, and every description of estate, interest and profit, present
’ 3 £ . 5 3 -
§ or future, vested or contingent, arising out of or incident to property as defined in
| VES

patagraph (i, 0f this definition.
It further speciically defines “immovable property” as

(@) land whether covered by water ot not;

(b, 2uy estate, right, interest or easement in or over any land; and
() things attached to land or permanentdy fastened to anything attached to land.
“Movable property” is defined as “property of every description except immovable

property”.

Definition of “ordinance” . 4
This is defined by section 3 of the Intetpretation and General Clauses Ordinance [DTROP LT.04]

(Cap.1) as:

(3) any Ordinance enacted by the Legislative Council; .

(b) any Ordinance adopted by virtue of Article 160 of the Basic Law as a law of the
Hong Kong Special Administrative Region; .

(c) any subsidiary legislation made under any such Ordinance except any such subsid-
iary legislation which has pursuant to Article 160 of the Basic Law been declared
to be in contravention of the Basic Law; and N o

(d) any provision ot ptovisions of any such Ordinance or subsidiary legislation.

PART I
PRELIMINARY

Section 1: Short title

Ver Date: 30/06/1997
This Ordinance may be cited as the Drug Trafficking (Recovery of Proceeds)

Ordinance.
(Enacted 1989)
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COMMENTARY

Enactment history

o1l The Drug Trafficking (Recovery of Proceeds) Ordinance was enacted on 1 September
1

1989. This secton has not been amended.

gection 2:  Interpretation

Ver Date: 01/01/2003
(1) In this Ordinance, unless the context otherwise requires —

«absconded” (Chinese Text Ormitted, See Original Source), in relation to a person,
includes absconded for any reason whatsoever, and whether or not, before ab-
sconding, the person had been —

(a) taken into custody; or

(b) released on bail; (Added 89 of 1995 5. 2)

«quthorized officer” (Chinese Text Omitted, See Original Source) means —

(a) any police officer;

(b) any member of the Customs and Excise Service established by section 3
of the Customs and Excise Service Ordinance (Cap.342); and

(c)  any other person authorized in writing by the Secretary for Justice for
the purposes of this Ordinance; (Amended L.N. 362 of 1997)

«confiscation order” (Chinese Text Omitted, See Original Source) means an order
made under section 3(6);

scorresponding law” (Chinese Text Omitted, See Original Source) has the same
meaning as in section 2(1) of the Dangerous Drugs Ordinance (Cap.134);

«dangerous drug” (Chinese Text Omitted, See Original Source) has the samia meaning
as in section 2(1) of the Dangerous Drugs Ordinance (Cap.134);

«dealing” (Chinese Text Omitted, See Original Source), in réiatisn to property
referred to in the definition of “drug trafficking”, section 10(1) or 25, includes —

{a) receiving or acquiring the property;

{(b) concealing or disguising the property (whether by concealing or dis-
guising its nature, source, location, disposition, movement or owner-
ship or any rights with respect to it or otherwise);

(¢) disposing of or converting the property:

(d)  bringing into or removing from Hong Kong the property;

(¢) using the property to borrow money, or as security (whether by way of
charge, mortgage or pledge or otherwise); (Added 89 of 1995 s. 2)

«defendant” (Chinese Text Omitted, See Original Source) means a person against

whom proceedings have been instituted for a drug trafficking offence (whether or
not he has been convicted of that offence);

«drug trafficking” Chinese Text Omitted, See Original Source) means doing or being
concerned in, whether in Hong Kong or elsewhere, any act constituting —
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(a) adrug trafficking offence; or
(b) an offence punishable under a corresponding law,

d includes dealing, whether in Hong Kong or elsewhere, with any property which
" whole or in part directly or indirectly represents any person’s proceeds of drug
:afﬁcking; (Replaced 89 of 1995 5. 2)

“drug trafficking offence” (Chinese Text Omitted, Sec Original Source)} means —

(a) any of the offences specified in Schedule 1;

(b) conspiracy to commit any of those offences;

(c) inciting another to commit any of those offences;

(d) attempting to commit any of those offences; o

(e) aiding, abetting, counselling or procuring the commission of any of
those offences; _

winterest” (Chinese Text Omitted, See Original Source), in relation to property,
includes right;

“material” (Chingse Text Omitted, See Original Source) includes any book, documen‘[
or other r2~ord in any form whatsoever, and any article or substance; (Replaced
87 of 1957's. 36)

“propzri /. (Chinese Text Omitted, See Original Source) includes both movalble and
Lmndvab]e property within the meaning of section 3 of the Interpretation and
General Clauses Ordinance (Cap.1);

“Registrar” (Chinese Text Omitted, See Original Source) means the Registrar of the
High Court. (Amended 25 of 1998 5. 2)

(2) The expressions listed in the left hand column below are respectively deﬁngd
or (és the case may be) fall to be construed in accordance with the provisions of this
Ordinance listed in the right hand column in relation to those expressions.

Expression Relevant
provision
Benefited from drug trafficking (Chinese Text Omitted, See Section 3(4)

Original Source)

Section 11(2)
Section 7(9)

Charging order (Chinese Text Omitted, See Original Source)

Gift caught by this Ordinance (Chinese Text Omitted,
See Original Source)

Making a gift (Chinese Text Omitted, See Original Source) Section 7(10)

Proceeds of drug trafficking (Chinese Text Omitted, See Original | Section 4(1)(a)
Source)

Realisable property (Chinese Text Omitted, See Original Source) | Section 7(1)
Section 10(1)

Restraint order (Chinese Text Omitted, See Original Source)

Value of gift, payment or reward (Chinese Text Omitted, See Section 7

Original Source)
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Value of proceeds of drug trafficking (Chinese Text Omitted, See | Section 4(1)(b)
Original Source)

Value of property (Chinese Text Omitted, Sce Ori ginal Source) | Section 7(4)

(Amended 89 of 1995 g, 2)

(3) This Ordinance applies to property whether it is situated in Hong Kong or
elsewhere.,

(4) References in this Ordinance to offences include a reference to offences
committed before the commencement of this Ordinance; but nothing in thig
Ordinance imposes any duty or confers any power on any court in or in connection

with proceedings against a person for a drug trafficking offence instituted before the
commencement of this Ordinance.

(5) References in this Ordinance to property received in connection with drug

trafficking include a reference to property received both in that connection and in
some other connection,

(6) Subsections (7) to (13) shall have effect for the interpretation of this Ordinance,
(7} Property is held by any person if he holds any interest in it.

(8) References to property held by a person include a reference to property
vested in his trustee in bankruptey or in a liquidator.

(9) References to an interest held by a person beneficially in property include,
where the property is vested in his trustee in bankruptey or in a liquidator, a reference

to an interest which would be held by him beneficially if the property were not sa
vested.

(10)  Property is transferred by one person to another if the first person tzansters
or grants to the other any interest in the property.
(11)  Proceedings for an offence are instituted in Hong Kong —
(a) when a magistrate issues a warrant or summons unde- seciion 72 of the
Magistrates Ordinance (Cap.227) in respect of th=¢Hience;
(aa) when a person has been arrested for the offence ana released on bail or
has refused bail; (Added 26 of 2002 s, 2)
(b)  when a person is charged with the offence after being taken into custody
without a warrant; or
(¢) when an indictment is preferred by the direction or with the consent of
a judge under section 24A(1)(b) of the Criminal Procedure Ordinance
(Cap.221),
and where the application of this subsection would result in there being
more than one time for the institution of proceedings, they shall be taken to
have been instituted at the earliest of those times.

(12)  Proceedings in Hong Kong for an offence are concluded on the occurrence
of one of the following events —

(a) the discontinuance of the proceedings whether by entry of a nolle
prosequi or otherwise;
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(b) an order or verdict acquitting the defend-ant, n(.)t Peing an orfler or

verdict which is subject to appeal or review within the meaning of
secti 13);

(c) f}?: b:igsizlfg c)>f his conviction for the oftjcnce except where, ungér
section 83E of the Criminal Procedure Ordinance (Cap.221), an order
i t he be retried;

(d) i;: 1;2‘;: 1cl:‘lfthe Chief Executive’s pardon in respect of his conviction for
the offence; (Amended 15 of 1999 s. 3) o .

(e) the court sentencing or otherwise dealing with him mlresplect of his
conviction for the offence where the Secretary for Justice elt.ther does
not apply for a confiscation order, or applies for a confiscation order
and the order is not made; or (Amended 89 of 1995 s. 2; L.N. 362 of

® tll?egza)tisfaction of a confiscation order made in the proceedings (whether
by payment of the amount due under the order or by the defendant
serving imprisonment in default).

(12A) Andpylication for a confiscation ord]erdm;de in respect of a defendant where
ion 3(i ii i i is concluded —
e z’u‘)(a;g]t;;) rC(cF)"l)n'l'[S(?fI'j %li::?il:;nce or the District Court decides not to make

e such an order, when it makes that decision; or (A1.nenlded 25 0f 1998 s 2)

(b) if such an order is made as a result of that application, when the order
is satisfied. (Added 89 0f 1995 5. 2)

(12B) An application under section 15(1A) in respect of a confiscation order made
i a(:;fc?g ?1!11; lécc);?tct;d;(ilrst Instance decides not to vary that order, when it
makes that decision; or ,
(b) if the Court of First Instance varies that order as a result of th;t
application, when the order is satisfied. (Added 89 of 1995 s. 2.
Amended 25 of 1998 5. 2)

(13) An order or verdict (including an order or verdict of lanlllit’[al) 15 sut')jeclt ti
appeal or review so long as an appeal, further appeal or review is pen@lng ageﬁn;
the order or verdict; and for this purpose an appeal, further appe:fll or review shall be
treated as pending (where one is competent but has not been instituted) until —

79 of 1995 5. 50
EE; ‘E}I:Eiiliigtion of the time ;rescribed for instituting the appeal, further
appeal or review. (Amended 79 of 1995 s. 50)

(14) Subject to subsection (15), nothing in this Ordinance .shall rcqu.ire the
disclosure of any items subject to legal privilege within the meaning of section 22.
(Added 26 of 2002 s. 2)

(15) Subsection (14) shall not prejudice the operation of sections 20, 21 and 22.

(Added 26 of 2002 s. 2)
(Enacted 1989)
[ef. 1986 ¢. 32 5. 38 UK.]
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COMMENTARY

Enactment history

[DTROP 2.01] This section was otiginally enacted by the Drug Trafficking (Recovery of Proceeds)
Ordinance on 1 September 1989,

Subsection 2(1) was subsequently amended by the provisions of the Drug Trafficking
(Recovery of Proceeds) (Amendment) Ordinance (No. 89 of 1995). Specifically, the
definition of the terms “absconded”, “dealing” and “drug ttafﬁcking” were amended
by the Ordinance.

In 1997, the definition of the term “authorized officer” was amended, wheteby the term
“Attorney General” was replaced by the term “Secretary for Justice” putsuant to the
Declaration of Change of Titles (General Adapration) Notice 1997 (L.N. 362 of 1997).

In 1997, the definition of the term “material” was replaced pursuant to section 36 of the
Mutual Legal Assistance in Criminal Matters Ordinance (Ord. No. 87 of 1997).

The definition of “Registrar” was amended by section 2 of the Adaptation of Laws
(Courts and Tribunals) Ordinance in 1998 (Ord. No. 25 of 1998),

In 2002, subsecton 2(11)(aa) was added pursuant to section 2 of the Drug Trafficking
and Organized Crimes (Amendment) Ordinance (Otd. No. 26 of 2002),

Subsection 2(12)(d) was amended by section 3 of the Adaptation of Laws (No. 5)
Ordinance in 1999 (Ord. No. 15 of 1999).

Subsection 2(12)(e) was amended by section 2 of the Drug Trafficking (Recovery
of Proceeds) (Amendment) Ordinance in 1995 (Ord. No. 89 of 1995), and by the
Declaration of Change of Titles (General Adaptation) Notice 1997 (LN. 362 of 1597).

Subsection 2(12A)(a) was amended by section 2 of the Adaptation of Luws (Courts
and Tribunals} Ordinance 1998 (Ord. No. 25 of 1998), while section 12A(5) was added

pursuant to section 2 of the Drug Trafficking (Recovery of Procecdsy’ (Amendment)
Ordinance 1995 (Ord. No. 89 of 1995),

Subsection 2(12B)(h) was added pursuant to section 2 of the Drug Trafficking (Recovery
of Proceeds) (Amendment) Ordinance in 1995 (O1rd. No. 89 of 1995), and amended

by section 2 of the Adaptation of Laws (Coutts and Tribunals) Ordinance in 1998
(Ord. No. 25 of 1998).

In 1995, subsection 2(13)(a) was repealed and subsection (13)(b) was amended by section
50 of the Hong Kong Court of Final Appeal Ordinance (Ord, No. 79 of 1995).

Subsections 2(14) and 2(15) were added pursuant to section 2 of the Drug Trafficking
and Otrganized Crimes (Amendment) Ordinance in 2002 (Ord. No. 26 of 2002).

Specific terms defined
IDTROP 2.02] This section provides definitions for specific words and phrases used in the Ordinance,
namely, “absconded”, “authorized officer”, “confiscation ordet”, “corresponding
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o

» «dangetous drug”, “dealing”, “defendant”, “drug trafficking”, “drug trafficking
law",

frence”’, “interest”, “material”, “property” and “Registrar”.
OILIE! 3

This section also lists other cxpressions, which are defined in secdons 3(4), 4(1)(a),
5 .
40b), 7 7(1), 7(4), T(9), 7(10), 1¢(1) and 11(2) of the Ordinance.

Thete are further definitions of specific words or terms included in other sections of the
5 :]'manCC specifically in sections 17, 18, 20, 22, 23, 24A, 26 and 28, and in Schedule 2
T » L

of the Ordinance.

iti “person” under the Ordinance
?}fj??:t;:f?nzg b‘?icclﬁnn 3 of the Interpretation and General Clauses Ordjfmnce (Cap.1) [IDTROF 2.03]
a5 including any public body and any body of persons, co;f?.orate or }igjncorpo.rated,
and the definition applies notwithstanding the WG-t'd “person’ in a provision creating or
relating to an offence ot for the recovery of any fine or compensation.

iti N * under the Ordinance
Definition of “Mung Kong” un . \
This is defined by section 3 of the Interpretation and General Clauses Ordinance (C.ap.l.) [DTROP 2.04]
as the Hong ong Special Administrative Region, the geographical extent of which is
the lard 1 sea specified or referred to in Schedule 2 of the Interpretation and General
Clauses Ordinance (Cap.1).

Definition of an “act” under the Ordinance . 1
This is defined by section 3 of the Interpretation and General Clauses Ordinance ((.,ap.l) [DTROP 2.05]
as conduct including, when used with reference to an offence or civil wrong, an illegal

omission and a series of illegal omissions.

Definition of a “document” under the Ordinance . bror 206
This is stated by section 3 of the Interpretation and General Clauses Otdinance (Cap.1) to [ :
mean any publication and any matter written, expressed or described upon any substance

by means of letters, characters, figures or marks, or by more than one of these means.

Definition of “Registrar of the High Court” under the Ordinance i

This is defined by section 3 of the Interpretation and General Clauses Ordjnance.((,ap.l) [DTROF 2.07]
as the Registrar of the High Court and any Senior Deputy Registrar, Deputy Registrar or

Assistant Registrar of the High Court.

Definition of “court” under the Ordinance . ] -
This is stated by section 3 of the Interpretation and General Clauses Ordinance (Cap.1) IDTROP 2.08]
to be any court of the Hong Kong Special Administrative Region of competent
jurisdicdon.

Definition of “liquidator” under the Ordinance

This is defined in section 2 of the Deposit Protection Scheme Qrdinance (Cap.581) as [DTROP 2.09]
a liquidator appointed by virtue of or under section 194 of the predecess:.cr Comparﬁes

Ordinance. Section 194 has been retained in the retitled Companies (Winding Up and
Miscellaneous Provisions) Ordinance (Cap.32).




Cap.405: Drug Trafficking (Recovery af Prosesds) Ordinance

In Re Male Law Kin Man [1 992 HKCFI 331, [1992] HKC 282, the Court remindeq
parties that a liquidaror should take a neutral stand and admonished the liquidator in the
proceedings for taking an adversarial approach:

“la]lthough the provisional liquidator is an officer of the court whose duty it js
to act impartially, both before Barnett J. and in the evidence filed he has taken ap
adversarial approach by opposing the Attorney General’s application for leave. The
duty to act impartially is conveniently set out in McPherson The Law of Com

pany
Liquidation Third Edition at p 217 which reads : —

‘liln Gooch’s case (1871) 7 Ch App 207 at 211, it was stated to be: ‘of the utmost
importance that the liquidator should ... maintain an even and impartial hand
between all individuals whose interests are included in winding up. He should have
no leaning for or against any individual whatever,

In other words, a liquidator should take a neutral stance upon such applications and

present any information that will be of assistance to the court. It is not his duty to
take sides™ (para 9).

Definition of “magistrate” under the Ordinance
[DTROP 2101 "This is defined by section 3 of the Interpretation and General Clanses Ordinance {Cap.1)

as any person appointed to be a permanent or special magistrate under the Magistrates
Otrdinance (Cap.227).

Definition of “judge” under the Ordinance

[DTROP 2.11] For the purposes of this section, the word “judge” is defined in section 9C of (he
Criminal Procedure Ordinance (Cap.221) as a Justice of Appeal, a judge of the Court of
First Instance or a deputy judge of the Court of First Instance,

Definition of “Chief Executive” under the Otdinance

IDTROP 2.12] Section 3 of the Interpretation and General Clauses Ordinance {Cap 1) defines Chief
Executive as:

(@)  the Chief Executive of the Hong Kong Special Administrative Region; and
(b)  a person for the time being assuming the duties of the Chief Executive according
to the provisions of Article 53 of the Basic Law.

Prior to the handover in 1997, the functons of the Chief Executive under this Ordinance
were performed by the Governor. The Qrdinance was retroactively amended in 1999 to
reflect the change (see Ord. 15 of 1999).

Definition of “Secretary for Justice” under the Ordinance
IDTROP 2.13] This is defined by section 3 of the Interpretation and General Clauses Ordinance

(Cap.1) as the Secretary for Justice of the Hong Kong Special Administrative Region.
Before the handover in 1997, the functions of the Secretary

for Justce with respect to
this Ordinance were performed by the Attorney General,
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i ance” under the Ordinance
- Sfb“f:;;c:nog f’;r ?}tlelrllztterpretation and General Clauses Ordinance (Cap.1) [DTROP 2.14]
i C{})trt of First Instance of the High Court. Before the handover in 1997,
i dqc— ; known as the High Court of the Suptreme Court of Hong Kong, Thus,
g WaT;he revious name in the Ordinance were updated in 1997, pursuant to the
mfﬂl:;;:)rzoof C}Pilangc of Titles (General Adaptation) Notice 1997 (L.N. 362 of 1997).
Dec :

N he Ordinance
ition of “District Court” under t — 2.15
De'ﬁj'ug:ﬁned by section 3 of the Interpretation and General Clauses Ordinance (Cap.1) [PTROP !
is J : inistrati col
ThiT;E District Coutt of the Hong Kong Special Administrative Region.
as i

Definition of the concept of “nolle prosequi” under the Ordin'ance < ict Coure IDTROP2.16]
Proceedings on indictment in the Court of First Instance, by charge in the ]ii:s,tnct : 01;1'

and for an indictable offence in the Magistrates” Court may be Sfa?:ed by the entry of a

wolle prosequi but orilyupon the direction of the Sectetary for Justice.

A nolle prosegi dces no more than stay the prosecuticn.'l, which may be r.ecomr'nen'ccj 1rf1
the Intetonts DP public justice so require. 1t is an exce.ptmnal prc?cedrlre, o be eherc.lsik 11 ;
cases sictias whete an accused suffers from a cognitive or physm;-ﬂ 1:nca.pac1ty.that hls ! ezl
te Le permanent, or where it would prevent the interests of public ]ustlcefdermg tdv;a aitcn
(fc= example, where interference with a witness c.amno‘t be adfx.:luately -ah ]taj'ss:e U']\ﬂ z; :
adjournment). See paragraph 10.4 and 10.5 Prosecution Qode published by ; ;n] epartme
of Justice (available at: hetp:/ /wwwdoj.govhk/eng/ public/pubsoppaptoc. ).

Items subject to “legal privilege”

i [DTROP 2.17]
This is stated by section 22 of the Ordinance:

(a) communications between a professional legal adviser and his client or any petson
representing his client made in connection with the giving of legal advice to the
client; . o v

(b) communications between a professional legal adviser and his client or any person
representing his client or between such an adviser or his client or any such repre%
sentative and any other person made in connection with ot in contemplation o
legal proceedings and fot the purposes of such proceedings; and

(&) items enclosed with or referred to in such communications and made —

(i) in connection with the giving of legal advice; or . )
(i) in connecton with or in contemplation of legal proceedings and for the
purposes of such proceedings,
when they are in the possession of a person who is entitled to possessi.(m of'themf,
ing, i icati i 1d with the intention o
but excluding, in any case, any communications ot item he

furthering a criminal purpose.

The definition of “items subject to legal privilege” sets out the.comfnun law
definition of legal professional privilege as held in R v Central Cr.mfzrm/“lCam"f) ex];
Francis and Francis [1989] 1 AC 346. The House of Lords also held that 1teims held
with the intention of furthering a criminal purpose” cover documents which were

15
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held innocently by a solicitor but intended by the solicitor’s client or even a third
party to be used to further a criminal purpose. Such documents are not protected
from disclosure.

Amendments to the Otdinance (by the Drug Trafficking and Organized Crimes
(Amendment) Ordinance 2002) clarified that the Ordinance did not require the disclosure
of any items subject to legal privilege. These amendments do not have retrospective
effect. As to the positdon before the amendments. See Pang Yin Hung Robert v Commissioner
of Police [2002] HKEC 1482.

Both cases of Pang Yin Hung Robert~ Commissioner of Pofice [2002] HKEC 1482 and Messrs
Ip & Willis [1990] HKLR 154 examined the types of documents that may or may not be
covered by legal privilege when powers of investigation are being executed.

Also, in the matter of Shun Tak Holdings v Commissioner of Police [1995] 1 HKCLR 48, the
Court looked at the instance where there is doubt as to whether documents seized by the
police under powers of search must indeed be privileged, and the Court may look at the
document itself to decide if the claim to privilege is well founded.

PART II
CONFISCATION OF PrOCEEDS OF DRUG TRAFFICKING

Section 3: Confiscation orders

Ver Date: 01/01/2003
(1) Where —
(a) either—

(i) 1in proceedings before the Court of First Instance or the Rivtiict
Court a person is to be sentenced in respect of one or merc drug
trafficking offences and has not previously been sentenced in re-
spect of his conviction for the offence, or as the cise may be, any
of the offences concerned; or

(ii) proceedings for one or more drug trafficking offences have been
instituted against a person but have not been concluded because
the person —

(A) Thasdied; or
(B) has absconded; and
(b) an application is made by or on behalf of the Secretary for Justice for a
confiscation order, (Amended L.N. 362 of 1997)

the Court of First Instance or the District Court, as the case may be, shall act
as follows. (Replaced 89 of 1995 s. 3. Amended 25 of 1998 s. 2)
(2) The court shall first —
(a) where subsection (1)(a)(i) is applicable —
(i) impose on the person such period of imprisonment or detention
(if any) as is appropriate in respect of the offence, or as the case
may be, the offences concerned;

16
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(ii) make such order or orders (other than a confiscation order) in re-
lation to sentence as is appropriate in respect of the offence, or as
the case may be, the offences concerned, and such order or orders
may be or include any order —

(A) imposing any fine on the person;
(B) involving any payment by the person; or
(C) under section 38F or 56 of the Dangerous Drugs Ordinance
(Cap.134), or under section 72, 84A, 102 or 103 of the
Criminal Procedure Ordinance (Cap.221);
(b) where subsection (1)(a)(ii)(A) is applicable, be satisfied that —

(i) the person has died; and

(i) having regard to all relevant matters before it, the person could
have been convicted in respect of the offence, or as the case may
be, the offences concerned;

(c) where subsection (1)(a)(ii)}(B) is applicable, be satisfied that —

(it . tue person has absconded and that not less than 6 months have
elapsed beginning with the date which is, in the opinion of the
court, the date on which the person absconded;

(i1) in the case of —

{A) aperson who is known to be outside Hong Kong and whose
exact whereabouts are known —
(I) reasonable steps have been taken, but have been
unsuccessful, to obtain the return of that person to Hong
Kong for the purposes of the proceedings concerned;
(I) if that person is in custody outside Hong Kong for
purposes other than the purposes referred to in
sub-sub- paragraph (I}, he is in such custody by virtue
of conduct which would constitute an indictable of-
fence if it had occurred in Hong Kong; and
(111) notice of those proceedings was given to that person
in sufficient time to enable him to defend them;
(B) subject to subsection (2A), a person whose exact where-
abouts are not known —
(I) reasonable steps have been taken to ascertain the
person’s whereabouts (including, if appropriate, a
step mentioned in paragraph (a), (b) or (c) of rule 5(1)
of Order 65 of the Rules of the High Court (Cap.4
sub. leg. A)); and
(I) notice of those proceedings, addressed to that person,
has been published in a Chinese language newspaper,
and an English language newspaper, circulating
generally in Hong Kong; and (Replaced 26 of 2002 s. 2)

(iii) having regard to all relevant matters before it, the person could
have been convicted in respect of the offence, or as the case may
be, the offences concerned. (Replaced 89 of 1995 s. 3)

17
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COMMENTARY
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ed or continued. The Attorney General then appealed to the Court of
¢ renew!

. . ing that
P have the restraint order restored. The judges allowed the appeal, holding R
App - ?ﬂ that case had been directed to realisable property ?.S Fleﬁﬂﬂd by IPIEE 1335
2 the warrant & he Ordinance and that it was an order plainly within the ambit o . 8
Enactment history jon 7(1) of the . ; hen it refused to continue
i igi i - the view of the Court of First Instance when
[DTROP 28.011 This scction was otiginally enacted by the Drug Trafficking (Recovery o

vt ary
of Procegds)_ oVISION. Contraty

the Court of Appeal found that there was no rcqui.reztﬂent in the cnnt:,xt Ef
the 014" ion orders that there should be criminal proceedings on f?ot or _at the
external con.ﬁSCﬂt‘lc(ﬁ 41" The Court justified its interpretation by contrasting section 28
prder shou].d be tcl)'lre 'imm_on under subsequent section 29(1)(a) and realisation under
e Ozcijcl:;ﬂ;i 2(1) ff the Otdinance, where a “final” order is required.
prevjous g

Ordinance on 1 September 1989,

Subsection 28(1) was amended by the Adaptation of Laws (No. 5) Ordinance iy 1999

(Ord. No. 15 of 1999), whereby the term “Governor” was replac
Executive”.

ed by the term “Chjef

Subsection 28(1)(a) was also amended by
1999 (Ord. No. 15 of 1999), whereby

“territory” and “outside”.

the Adaptation of Taws (No. 5 Ofdjﬂancciu
the term “or place” was added between the wargs

tion 29: Registration of external confiscation orders
Sec =

Ver Date: 01/07/1997

Subsection 28(3A) was added pursuant to section 36 of the
Criminal Matters Ordinance in 1997, while subsection (b
section 36 of the same Ordinance (Ord. No. 87 of 1997).

Mutual Legal Assistance in
) was replaced Putsuant t,

Remarks:
ive de - see 25 0f 1998 5. 2
Amendments refroactively ma N
# 1) Onar application made by or on behalf of the government of a designated
( g

. : ation order made
Definition of “Chief Executive in Council” under the Ordinance country {iz¢ Court of First Instance may register an external confie
{=d 18}
[DTROP 28.02] "This is defined by section 3 of the Interpretation and General Clauses Ordinance (Cap.1) there f - it is satisfied that at the time of registration the order is in force and not
as the Chief Fxecutive acting after consultation with the Executive Council, (@ x e
subject to appeal; st whom. or in relation to whose
s ainst whom,
Section 27 of the Mutual Legal Assistance in Criminal Matters Ordinance 1 k. A Saﬂs’iﬁ:’gggﬁjﬁ;ﬁ:ﬁg:safm appear in the proceedings, that he
(Cap.525) as referred to in subsection 28(3A) of the Ordinance ) Pmpii:g’notice of the proceedings, in accordance with the law of the
[DTROP 28.03] Section 27 of the Mutual Legal Assistance in Criminal Matters Ordinance (Cap.52, rece

designated country, in sufficient time to enable him to defend them; and
states the fc_ﬂlowing:

.26)
(Replaced 89 of 1995 s - . N
ustice togke §8 (¢) itis of the opinion that enforcing the order in Hong Kong would not be
contrary to the interests of justice.

(2) In subsection (1) “appeal” (Chinese Text Omitted, See Original Source)

' d B - - - - =
u es(a) any proceedings by way of discharging or semng aside a judgment; and
(b) an application for a new trial or a stay of execution.

(1) Where a place outside Hong Kong requests the Secretary for |
rangements —

(a) for the enforcement of an external confiscation order; or

(b)  where an external confiscation order may be made in a nrice eding which has

been or is to be insdtuted in that place, to restrain dealiug in any property
against which the order may be enforced or which may be available to satisfy
the order, then the Secretary for Justice may, in relation to that request, act for

AR ternal confis-
that place under the provisions of Schedule 2 e e T gfra has been satisficd
at place under the provisions of Schedule . 4 o i tance that the orde
2 A requcgtpunder SubsecﬁZn (1) shall, unless the contrary is shown, be deemed gwion order. lffltspzigiﬁ tclllj ecuc;igz: iF;:S];I,ntilzl;erson against whom it was made
to constitute the authority of the place outside Hong Kong concerned for the by playmleni A the ent in default of payment or by any other means.
Secretary for Justice to act on its behalf in any proceedings in the Court of First g mprison ded 25 of 1998 s. 2) [cf. 1986 ¢. 32 5. 26A UK.]
Instance under section 28 or under any provision of Schedule 2, (Amende '

Circumstances in which an external confiscation order may be made COMMENTARY
In_Attorney General of Hong Kong v Ko Sai Man (1 992] HKCA 260, [1992] 1 HKC 33, the

questions arose whether in tespect of a foreign warrant, criminal proceedings had to be
on foot or whether the warrant had to be “final”, in order for section 28 of the Ordinance Enactment history- . : the Drug Trafficking (Recovery of Proceeds) IDTROP 29.01]
to be applicable. At the Court of First Instance (which was called “High Court” at the This section was originally enacted by the Drug

time) level, a restraint order has initially been made but, in a subsequent decision, it Ordinance on 1 September 1989.

IDTROP 28.04]




Cap405: Drug Trafficking (Recovery of Proceeds) Ordinance

Lt was retroactively amended by section 2 of the Adaptadon of Laws

(Courtg and
Ttibunals) Ordinance in 1998 (Ord. No. 25 of 1998).

Subsecton 29(1)(b) was replaced pursuant to section 26 of the Drug Tyafﬁckj
(Recavery of Proceeds) (Amendment) Ordinance in 1995 (Ord. No. 89 of 1995), %

Question of whether Hong Kong coutts have jurisdiction to re
rem orders

In Ampide Co Litd v Law Kin Man (unrep., CACV 188/1994, 26 May 19
of Appeal dealt, amongst others, with the question of whether Hong K
jurisdiction to register foreign i rem orders.

gister foreign in
[DTROP 28.02| 95), the Cougt
ONg courts hag

The appellant had, at the first instance level, argued that this question had to be answered
by the application of common law principles. The respondent contended that the
Ordinance created a statutory scheme which was not to be construed by reference g4
common law principles. The judges agreed, holding that:

“... the legislature plainly had in mind to introduce the new and simple procedure
set out in [section 29]. Provided the judge hearing the application is satisfied that
the order sought to be registered is one which is aimed at the proceeds of dryg
trafficking; that where the order is against the person, that person had noticed
and that generally registration is in the interest of justice, the order ought to be
registered. There is no warrant, in my view, for the ptoposition that the judge has
to embark upon a consideration of common law principles and the conflict of lays
before registering an ECO (External Confiscation Order)”.

After the amendments to section 29 of the Ordinance in 1995, in particular by the ray
subsection 29(1)(h), it became clear that the section applies to both in rem and i fersonam
orders, and that the law to look at to determine if the foreign court has fvnsdiction to

try a defendant in absentia is the law of the place outside Hong Kong...See \Re Rafar Al
Riz, [2014] HKCFI 163, at paras 61-62.

With respect to subsection 29(1)(b), the Court of First Instaiiée i1 Re Rafar Al Rigui
also held that:

“... it is important to note that the amendment does not stipulate that the property
concerned has to be situated in Hong Kong and that the mode of serving of the
notice of the proceedings in the foreign country has to conform with Hong Kong
practice. The absence of such stipulations in the wake of the decision of Re I aw Kir
Man must show that the legislature was in recognition of the decision of the case”

Definition of “contrary to the interests of justice” as stated in

subsection 29(1)(c) of the Ordinance

According to subsection 29(1)(c) of the Otdinance, the Court of First Instance has
a discretion not to register an external confiscation order if it is of the opinion that
enforcing the order in Hong Kong would be: “contraty to the interests of justice”.

[DTROP 29.03]
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for Justice v Chan Thao Phoumy (unrep.,, HCMP 1895/2007, 15 I\.Iov.cml‘)er 2010),
'c;n a{rose as to whether ongoing criminal proceedings in the District (,our.t may
the o7 on the Court’s determination of whether enforcing an order was in the

have a0 fripact o i -ovi definitive answer:
of justice. The Court did not provide a de ve i
s
in[ﬁ[ﬂs

1o Secretary

« . [ftis arguable, and the Court would not. Jilzfe to put it higher than that at t}t;s
aoe. that the hypothetical finding by the District Court would be relevant to the
| Stage,’ determination of whether the enforcement of the external confiscation
i g;ti—t\irould or would not be contrary to the interests of jt.lstjcc. Al this boils.dowlg
(o this. That s to say, this Court may not be able to fully dispose of the guestl.c;l] o
whether to register the external confiscation order at the preser}t lr:::armg without
Lnowing in advance the outcome of the District Court prosecution”.

dures 8
;’rotgtdet 115, rules 12-20 of the Rules of the High Court (Cap.4A) for procedures [DTROP 29 04]
ee T A

elating to applicadon for registration, notice of registration, application to vaty or set
t a ® ) . 3 . . . »

ide registre iog and variation, satisfaction and discharge of registered ordet.
asi LYy

Geciion 50:  Evidence of corresponding law

Ver Date: 30/06/1997
section 43 of the Dangerous Drugs Ordinance (Cap.134) shall apply -in relation
:oproceedings under this Ordinance as it applies in relation to proceedings for an
! offence under that Ordinance.

(Enacted 1989)

COMMENTARY

Enactment history . ‘ .
This section was otiginally enacted by the Drug Trafficking (Recovery of Proceeds) [PTRO |

Otdinance on 1 September 1989.

Section 43 of the Dangerous Drugs Ordinance (Cap.134) as referred to under
this section 30 of the Ordinance

[DTROP 30.02]
The section reads:

“A document putporting to be issued by or on behalf ()f‘ the go.vemmen.t of a
country and purporting to state the terms of a corresponding law in force in th%t
country shall be admitted in evidence, in proceedings for an .offen‘cc under this
Ordinance before any court, on its production by the prosecution without further
proof, and such document shall be conclusive evidence:

(1) thatitis issued by or on behalf of the government of that country;
{(b) that the terms of such law are as stated in the document; and

- EE—S————— SEEEE TITNT

RN
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(¢} that any facts stated in the document to constitute an offence under
do constitute such offence.”

such lay
Section 31: Amendment of schedules

Ver Date: 01/07/1997
Remarks:

Amendments retroactively made — see 15 of 1999 s, 3

(1} The Chief Executive in Council may, by order, amend Schedule 1,203
(Amended 15 of 1999 s. 3)

(2) The Legislative Council may, by resolution, amend Schedule 4.
(Replaced 89 of 1995 ¢ 27)

COMMENTARY

Enactment history

This section was originally enacted by the Drug Trafficking (Recovery of Proceeds)
Ordinance on 1 September 1989,

It was replaced pursuant to sectdon 27 of the Drug Trafficking (Recovery of Proceeds)
(Amendment) Ordinance in 1995 (Ord. No. 89 of 1995).

Subsection 31(1) was tetroactively amended by section 3 of the Adaptation of Lays
(No. 5) Ordinance in 1999 (Ord. No. 15 of 1999), whereby the term “Governor” was
replaced by the term “Chief Executive”,

Amendments to schedules

Section 31 is self-explanatory as the: (@ Chief Executive is empowered'to amend
Schedules 1,2, and 3 when needed by order; and (i1) the Legislative Coundilis subsequently
empowered to amend Schedule 4 by a tesolution brought forth aczo-dingly.

SCHEDULE 1
DRUG TRAFFICKING OFFENCES

Ver Date: 01/01/2003
[sections 2 & 3]
(Replaced 26 of 2002 5. 2)

Offence Description*

section 4(1), Dangerous Drugs

trafficking in a dangerous drug
Ordinance (Cap.134)

section 4A, Dangerous Drugs Ordinance trafficking in purported dangerous drug
(Cap.134)

section 5(1), Dangerous Drugs

supplying or procuring a dangerous drug

Ordinance (Cap.134) to or for unauthorized persons

140

m (3), Dangerous

A
section 40(1)(c), Dangerous Drugs
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-on 6(1), Dangerous Drugs manufacturing a dangerous drug
Ssct‘,lon ’

(Qrdinance (Cap.134)

cultivating, supplying, procuring,

Ordinance (Cap.134) dealing in, importing, exporting, or
S

i possessing cannabis plant or opium
poppy
- 35 Dangerous Drugs Ordinance |keeping or managing a divan for the
sécnoii%), taking of dangerous drugs
(Cap.

-on 37, Dangerous Drugs Ordinance | permitting premises to be used fgr
Secno?}; 4), unlawful trafficking, manufacturing or
F storage of dangerous drugs

aiding, etc. offence under a

Ordinance (Cap.134) corresponding law

section 25, Drug Trafficking (Recovery

dealing with property known or believed to
represent the proceeds of drug trafficking

of Proceeds) Ordinance (Cap.405)

o -

#Note: The short description of offences in this Schedule is for ease of reference only.
(Amended 52 of 1992 s. 12; 89 of 1995 s. 28)

COMMENTARY

Enactment history [DTROP I
This section was otiginally enacted by the Drug Trafficking (Recovery of Proceeds) Sched 1.01]

Ordinance on 1 September 1989.

It was first amended by section 12 of the Dangerous Drug (Amendment) (No 2)
Otdinance (Ord. No. 52 of 1992).

It was subscquently amended by section 28 of the Drug Trafficking (Recovery of
Proceeds) (Amendment) Ordinance in 1995 (Ord. No. 89 of 1995).

In 2002, pursuant to section 2 of the Drug Trafficking and Organized Crimei
(Amendment) Otdinance, the term “[s. 2] was replaced by the term “[ss. 2 & 3]
{Ord. No. 26 of 2002).

SCHEDULE 2
ASSETS ON WHICH A CHARGING ORDER MAY BE IMPOSED

Ver Date: 01/07/1997

Remarks:

Amendments retroactively made - see 25 of 1998 5. 2
[section 11]

1. Land in Hong Kong.

2. Securities of any of the following kinds —
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Sched 2.02|

[DTROP
Sched 2.03]
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(a) Government stock;

(b) stock of any body incorporated in Hong Kong;

(¢) stock of any body incorporated outside Hong Ko
territory outside Hong Kong, being stock registere
any place within Hong Kong:

(d) units of any unit trust in respect of which a re
is kept at any place within Hong Kon g.

3. In this Schedule —

(a) the terms “Government stock” (Chinese Text Omitted, See
Source)} and “land” (Chinese Text Omitted, See Original Sour
the same meaning as in section 2 of the Hj
(Amended 25 of 1998 5. 2)

(b) the terms “stock™ (Chinese Text Omitted, See Original Source) apg
“unit trust” (Chinese Text Omitted, See Original Source) have the same
meaning as in section 20A of that Ordinance.

ng or of any gpa, or
d in a register kept 5

gister of the unit holdm

Origing

ce) haye
gh Court Ordinance (Cap.gy.

COMMENTARY

Enactment history

This section was originally enacted by the Drug

Trafficking (Recovery of Proceeds)
Ordinance on 1 September 1989,

It was retroactively amended by section 2 of
Tribunals} Ordinance in 19
(O1d. No. 25 of 1998).

the Adaptation of Laws (Courts and {
98 to reflect the re-naming of the Supreme Court Ordinanc,

Definition of “government stock” and “land”

under section 2 of the Hiph
Court Ordinance (Cap.4)

Under section 2, “Government stock” means any stock issued by the Government of

any funds of or annuiry granted by the Government, and “land” initides.

(@  land covered by watet;

(b)  any estate, right, interest or casement in or over any land; and

(¢} things attached to land or permanently fastened to anything attached to land.

Definition of “section 20A of the High Court Ordinance (Cap.4)” as referted to
under this schedule 2 of the Ordinance

This section 20A of the High Court Ordinance (Cap.4) states the following;

(1} Subject to subsection (3), a charge may be imposed by

a charging order only
on —

(1)  an interest held by the debror beneficially —

(1 inany asset of a kind mentioned in subsection (@) or
() underany trust; or
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interest held by a person as trustee of a trust (in this paragraph referred to ;s
n . . . . .

’ he trust”), if the interest is in an asset of a kind mentioned in subsection (2)
“the stk

i i der another trust and —
ot is an interest un | - ]
(i thejudgmentor order in respect of which a charge is to be imposed was
1 .
made against that person as trustee of the trust
(i) the whole beneficial interest under the trust is held by the debtor unen-
cumbered and for his own benefit; or "
i) in a case where there are 2 or more debtors all of whom are liable to
ii S - ‘ )
) the creditor for the same debt, they together hold the whole beneficial
interest under the trust unencumbered and for their own benefit.
7) The assets referred to in subsection (1) are —
(a) land; . ‘
(b) securitics of any of the following kinds —
(i) Government stock;
@) stock of any body incorporated in Hong Kong;
(i) stHck of any body incorporated outside Hong Kong or of 2] state or
re. titory outside Hong Kong, being stock registered in a register kept at
ithi Kong;
any place within Hong 3 . . .
Gv) units of any unit trust in respect of which a register of the unit holders
k X ) . . - £ o
is kept at any place within Hong Kong; ot
in court.
(¢) fundsin cow . . . B .
3) Inany case where a charge is imposed by a charging order on any ”-lteriSt
i first Instance
( asset of a kind mentioned in subsection (2)(b) or (c), the Court of Firs.t Ilet'll.l
may provide for the charge to extend to any intetest, dividend or other distribution
payable and any bonus issue in respect of the asset.
4} In this section — N ‘ -
4 “dividend” (Chinese Text Omitted, See Original Source) includes any distribution
i 7 uni it trust;
in respect of any unit of a uni s . ,
“stock” (Chinese Text Omitted, See Original Source) includes shares, debmturej,
ities issued by ody concerned,
loan stocks, funds, bonds, notes, any other securities issued by the b ) s coned
whether or not constituting a charge on the assets of that body and any tights
options to subscribe for ot be allotted any of the forepoing; and )
“unit trust” (Chinese Text Omitted, See Original Source) means any tI’LIlSt i_stad—
i ‘ idi r persons having funds
lished for the purpose, or having the effect, of p.r?wd.mg, forp " gdﬂﬂes
available for investment, facilities for the participation by them, a5 hene -
under the trust, in any profits or income arising from the acquisition, holding,

management ot disposal of any property whatsoever.

Chatging otder in accordance with section 11 of the Ordinancc. .

Section 11 of the Ordinance allows the application for a chlargmg order made m
accordance with these provisions. This charging order is made in respect of property
listed in this Schedule 2 to the Ordinance, eg. land in Hong Kong, Government stock,

and securities.
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SCHEDULE 3
CERTIFICATE OF SENTENCE IN RESPECT OF TERM OF
IMPRISONMENT FIXED UNDER SECTION 8 OF THE DRUG
TRAFFICKING (RECOVERY OF PROCEEDS) ORDINANCE (CAP.405)

Ver Date: 01!07/19'97
Remarks:

Amendments retroactively made - see 25 of 1998 5. 2

To the Commissioner of Correctional Servic

es. Whereas the Court of First
Instance/District Court* —

[sections 8(8) & 31]
(a) onthe........ day of 19 ... —
(i} sentenced ... (name of defendant) in respect of
the drug trafficking offence/offences*

Drug Trafficking (Recovery of Proce
of cvsnssmii

, within the meaning of the
eds) Ordinance (Cap.405),

*(ii) imposed a period of Imprisonment/detention* of
months/ years* in respect of that offence/those offences*; and
(b) onthe ... day of ............ 19 e made a confiscation order under
section 3(6)(a) of the Drug Trafficking (Recovery of Proca
Ordinance (Cap.405) that that defendant pay the amount of § ., .
This is to certify that on the ........_. day of ....coveenn. 6.2 S— the Couzt of First
Instance/District Court* made an order u

nder section 8 of the Di ug, Trafficking
(Recovery of Proceeds) Ordinance (Cap.403) fixing a term of Imprisonment of

553)

........... months/years* which that person is to serve if any of flic aimount to be paid
under that confiscation order is not paid or recovered on or betore the ....... day of
............... [ J—

Dated this ......... day of 19 i,

Registrar of the
High Court/District Court*.

* Delete where inapplicable.

Note: Section 8(4) ofthe Drug Trafficking (Recovery of Proceeds) Ordinance (Cap.405)
provides that where a person becomes liahle to serve a term of imprisonment fixed un-
der section 8 of that Ordinance in respect of a confiscation order and is also liable to
serve a term of imprisonment (or detention) in respect of the drug trafficking offence
or offences concerned, that first-mentioned term of imprisonment shall not begin to run
until after the end of that second-mentioned term of imprisonment (or detention),

(Schedule 3 added 89 of 1995 5. 29, Amended 25 of 1998 5. 2)
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_— COMMENTARY

[DTROP
icki r d3.01
section 29 of the Drug Trafficking (Recovery of Sche |

ent — d tto

s added pursuan : .

d:iin:zdmcnt) Ordinance in 1995 (Ord. No. 89 of 1995)
B

Enactm
1 schC

Proceeds) the Adaptation of Laws (Courts and

;i f :
crively amended by section 2 ming of the High Court (Ord. No. 25

L troa!
- dinance in 1998 to reflect the re-nal

Tribunals) OF
of 1998).

SCHEDULE 4
SPECIFIED PROPERTY

Ver Date: 30/06/1997

[sections 24A & 31]

Cy ] i Y am{)unﬁng
(Whj Ch ferm Shall includf: coins and notes in any Currenc )
‘\ on

i
to not less than $125,000.

(Added 89 of 1995 s. 29)

COMMENTARY

[DTROP
i - ccovery of Sched 4.01]
EnaCtmegtI}HSto‘erded pursuant o section 29 of the Drug Tr afficking (Recovery
This schedule was ;

i N 995).
Proceeds) (Amendment) Ordinance in 1995 (No. 89 of 1995)

|DTROP

i 1 3 i includes Sched 4.02]
Specified property _ - “specified property (which inc
Schedule 4 of the Ordinance provides that the “sp than HK$125,000. Note that

ns ¥ a unt to not less
COi ﬂﬂd notes n any currenc ) mus O n e (0
Par \a A o1 ap ) .CS i )C‘ll LN )Ofted into ot EXPOI th f]fOIIl IIOIIQ] ng.
3 to cash that is 1 %) 1
Yy

See Re Webb [2000] 1 AILER 209.
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CAPA455: ORGANIZED
AND SERIOUS CRIMES
ORDINANCE

INTRODUCTION

Hong Kong's main anti-money laundering legislation is contained in three Ordinances:
the Organized and Setious Crimes Ordinance (Cap.455) (“OSCO™), Drug Trafficking
(Recovery of Proceeds) Ordinance (Cap405) (“DTROP”), and the Anti-Money Laundering
and Counter-Tertorist Financing (Financial Institutions) Ordinance (Cap.615) (*AMLO”).

The Organized 20d Serious Crimes Ordinance (Cap.455) (hereafter referred to as “the
Ordinance” p “OSCOY) contains provisions in relation to the proceeds of organised
crime and-speeified offences. The money laundering offences in the Ordinance were
extended v proceeds of an indictable offence. In addition, new powers were introduced
in the Ordinance for the investigation of organised crime and investigation of the
sroceeds of specified offences. Sections 2, 25 to 27, 30, 32, and schedules 1 and 2 of
Lhr: Otrdinance containing, iner alia, the provisions relating to the new money laundeting
offence and sentencing (section 27) came into operation on 2 December 1994; the
remainder came into operation on 28 April 1995.

In 1995, the Ordinance was substantally amended to include a new money laundering
offence of “dealing”, and repealed the former money laundering offence, and
section 25A of the Otdinance now imposes an obligation to disclose a person’s
knowledge or suspicion that property is connected with an indictable offence. These
amendments came into operation on 1 September 1995.

The provisions under the Ordinance permit the Secretary for Justice to make applications
to the Court of First Lnstance for the restraint of the realisable property of a person
arrested for, or charged with, a “specificd offence” as defined in that Ordinance, and to
make confiscation orders. There ate similar provisions under the DTROP in respect of
drug trafficking offences.

These provisions also empowet the Court of Tirst Instance and the District Court
to order the confiscation of the realisable property of the defendant upon his being
convicted of the relevant offence. The term “realisable property” has a wide ambit,
and includes property which has been acquired through lawful means. Two offences
of money laundering, one in respect of the dealing with the proceeds of any indictable
offence, and the other relating specifically to the proceeds of drug trafficking are
provided under this Ordinance and DTROP, respectively. They are independent from
the restraint and confiscation provisions.
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These offences are both specified in Schedule 1 to the Ordinance, and are just i
among the many other specified offences which may trigger the restraint or confiscatigy
proceedings under that Ordinance, A range of drug trafficking offences are Specifieq
also in Schedule 1 to DTROP,

The “Organized and Serious Crimes Ordinance (Amendment of Schedule 2) Otdey
2007 was gazetted on 7 December 2007. This amendment adds to Schedule 2 of the
Ordinance further offences now applicable under these provisions. The cffect of ghe
amendment is that, in respect of these offences as now listed in Schedule 2, relevany
“realisable property” (defined as “proceeds or property detived from those offenccs")

may now be subject to a restraint order, charging order or confiscation order made upde;
the Ordinance.

Do note that both this Ordinance and the DTROP share a very similar structure ang
design concerning the forfeiture of crime Pproceeds arising from the crimes as governed
by these laws. Both ordinances bear the same strict approach and structure whose aim g

to recover the ill-gotten gains of those perpetrators of the tatgeted crimes. See HKS AR
# Lan Hei Kit (unrep., DCCC 46572002, 6 July 2005).

Organized and Serious Crimes Ordinance (Cap.455)
Long title
An Ordinance to create new powers of investigation into organized crimes and
certain other offences and into the proceeds of crime of certain offenders; provide
for the confiscation of proceeds of crime; make provision in respect of the sentencing

of certain offenders; create offences relating to the proceeds of crime or property
representing the proceeds of crime; and for ancillary and connected matters,

(Enacted 1994. Amended 26 o5 201)% s, 3)

[Sections 2, 25 10 27, 30,32 to 35
and Schedules 1 and 2
The Ordinance, other than

sections 2, 25 to 27, 30, 32 to 35 } 28 April 1995 LN, 157 of 1995]
and Schedules 1 and 2

2 December 1994/ 7.1 65] of
1994

N

(Originally 82 of 1994)

COMMENTARY

Enactment history
The Organized and Serious Crimes Ordinance was enacted on 12 Qctober 1994.
Sections 2, 25 to 27, 30, 32 to 35, as well as schedules 1 and 2 came into operation

on 2 December 1994. All other sections came into operation on 28 April 1995 or
thereafter. The Long Title has not been amended,
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rdinance was subjected to a change of format, layout, printing style and other
or WS §

T lC : ! r : :
The who! s E.R. 1 of 2017 which came into effect on 15 February 2017.
anrafonal ASpects by ER 1o 7 ]
prEhCﬂ
PART 1
PRELIMINARY

Section 1:  Short title Ver Date: 15/02/2017

(1) This Ordinance may be cited as the Organized and Serious Crimes Ordinance.

(2) (Omitted as spent)

COMMENTARY

tment histc1y SCO 1.01
]'IE';laCOI:ganiZ’d and Setious Crimes Ordinance was enacted on 12 October 1994 and [0 ]
5 ;

this secoen came into operation on 28 April 1995. This section has not been amended.
§ SECHLLC

Jon 2 Toierpretaton Ver Date: 15/02/2017
(1} In this Ordinance, unless the context otherwise requi_rcs -

“shsconded” (Chinese Text Omitted, See Original Source), in relation to a person,
includes absconded for any reason whatsoever, and whether or not, before
absconding, the person had been —

(a) taken into custody; or

(b) released on bail; o

“quthorized officer” (Chinese Text Omitted, See Original Source) means —

(a) any police officer; ‘ - . .

(b) any member of the Customs and Excise Service established by section 3
of the Customs and Excise Service Ordinance (Cap.342); and -

(c) any other person authorized in writing by the Secretary for Justice for
the purposes of this Ordinance; . N

“confiscation order” (Chinese Text Omitted, See Original Source) means an order
made under section 8(7); . .

“dealing” (Chinese Text Omitted, See Original Source), in relation to property
referred to in section 15(1) or 25, includes —

(a) receiving or acquiring the property; _

(b) concealing or disguising the property (whethe.r. by concealing or
disguising its nature, source, location, disposition, movement or
ownership or any rights with respect to it or otherwise);

(c) disposing of or converting the property; -

(d) bringing into or removing from Hong Kong the property;
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(e) using the property to borrow money, ot as security (whether by way op
charge, mortgage or pledge or otherwise);

“defendant” (Chinese Text Omitted, See Original Source) means a PETSON agajng
whom proceedings have been instituted for a specified offence (whether of 10t he
has been convicted of that offence);

“Insolvency officer” (Chinese Text Omitted, See Original Source) means —

(a) the Official Receiver; or
(b) any person acting as —
(i) atrustee (including provisioned trustee), interim trustee or Specia]
manager appointed under the Bankruptey Ordinance (Cap.6); or
(Amended 18 of 2005, section 48);
(ii)  a liquidator, provisional liquidator or special manager appointeg
under the Companies (Winding Up and Miscellaneous Provisjons]
Ordinance (Cap.32) (Amended 28 of 2012 ss. 912 & 920);
“interest” (Chinese Text Omitted, See Original Source),
includes right;
“items subject to legal privilege” (Chinese Text Omitted, See Ori ginal Source) meang_

(a) communications between a professional legal adviser and his client or
any person representing his client made in connection with
of legal advice to the client;

(b) communications between a professional legal adviser and his client or
any person representing his client or between such an adviser or his cli-
ent or any such representative and any other person made in connection
with or in contemplation of legal proceedings and for the purposes of
such proceedings; and

(¢) items enclosed with or referred to in such communications and mans—
(i) in connection with the giving of legal advice; or
(i1) in connection with or in contemplation of legal proveediags and

for the purposes of such proceedings,

when they are in the possession of a person who is entidled to possession
of them,

in relation to property,

the giving

but excludes any such communications or items held with the intention of

furthering a criminal purpose;

“material” (Chinese Text Omitted, See Original Source) includes any book, document
or other record in any form whatsoever, and any article or substance;

“organized crime” (Chinese Text Omitted, See Original Source) means a Schedule 1
offence that —

(a) 1is connected with the activities of a particular triad society;

(b) is related to the activities of 2 or more persons associated together
solely or partly for the purpose of committing 2 or more acts, each of
which is a Schedule 1 offence and involves substantial planning and
organization; or

(¢) is committed by 2 or more persons, involves substantial planning and
organization and involves —
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(i) loss of the life of any person, or a substantial risk of such a loss;
(ii) serious bodily or psychological harm to any person, or a
substantial risk of such harm; or
(iii) ~ serious loss of liberty of any person; . -
ises” (Chinese Text Omitted, See Original Source) includes any place and, in
saremis
i articular, includes — .
4 (a) any vehicle, vessel, aircraft, hovercraft or offshore structure; a
b) any tent or movable structure; . .
(”)(Chinese Text Omitted, See Original Source) includes both movalble and
“pr(')i;:royvable property within the meaning of section 3 of the Interpretation and
1 .
1 Clauses Ordinance (Cap.1). .
R G?:::;‘” (Chinese Text Omitted, See Original Source) means the Registrar of the
i egl
igh Court; . . |
: H;rgd” (Chinese Text Omitted, See Original Source) includes a pecuniary advantage;
“I;::mdule 1 offence” (Chinese Text Omitted, See Original Source) means —
(a) ary.of the offences specified in Schedule 1;
(b) (" censpiracy to commit any of those offences;
(¢} - inciting another to commit any of those offences;
(G} attempting to commit any of those offences; -
(ei aiding, abetting, counselling or procuring the commission of any of
those offences; - _
“society” has the same meaning as in section 2(1) of the Societies Ordinance
(Cap.151); . N .
“specified offence” (Chinese Text Omitted, See Original Source) means
(a) any of the offences specified in Schedule 1 or Schedule 2;
(b) conspiracy to commit any of those offences;
(c} inciting another to commit any of those offences;
(d) aftempting to commit any of those offences; o .
(e) aiding, abetting, counselling or procuring the commission of any o
those offences. N . ; ”
“triad society” (Chinese Text Omitted, See Original Source) includes any society
hich — . - .
i (a) uses any ritual commonly used by triad societies, any ritual closely
resembling any such ritual or any part of any such ritual; or
(b) adopts or makes use of any triad title or nomenclature;

(2} For the purpose of the definition of “organized crime” (Chinese Text Omit-
ted, See Original Source) in subsection (1) — ‘

(2) a conspiracy to commit a Schedule 1 offence involves a matter referred
to in paragraph (c)(i) to (iii) of that definition if the pursuit of the agreed
course of conduct would at some stage involve that matter; _

(b) an attempt or incitement to commit a Schedule 1 offenc.e‘mvglives a
matter referred to in paragraph (c)(i) to (iii)_of that deﬁmn_on if what
the person attempting or inciting the commission had in view would
involve that matter.
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(3) The expressions listed in th
¢ left-hand column below are res i
or (as the case may be) fall to be construed in accordance with the - s

g ise me : ] TOVisi «
rdinance listed in the right-hand column in relation to those exprelsjsions .

Expression
Relevant provisigy

Charging order (Chinese Text Omitted, See Original

Sons Section 16(2)

Gift caught by this Ordinance (Chinese Text Omitted,

See Original Source) S

Making a gift (Chinese Text Omitted, See Original

Source) Section 12(10)

Realisable property (Chinese Text Omitted, See Original

Source) Section 12(1)

Restraint order (Chinese Text Omitted, See Original

S Section 15(1)

Value of gift, payment or reward (Chinese Text Omitted

See Original Source) seetion 12

Value of property (Chinese Text Omitted, See Original

Source) Section 12(4)

(4) This Ordinance appli
pplies to property whether it is situz i
g T perty her it is situated in Hong Kong or
5 T ; .
Orgg n)izafl{eﬁ_arenc?s 1]11 ‘é}us Ordinance (except in sections 25 and 25A) to offencas or
crimes include a reference to offen i NS
ces or organized cri i
iy : Bate ; it crimes commi'ticd be-
e e corr;mcncement of this Ordinance; but nothing in this Ordinance ‘i A0: 4
uty or ¢ ; ¢ i i Y e sent
¢ :: ?n ers any power on any court in or in connection with pm'“eedingr)s agai {
person for an offence instituted before the commencement of this Ot dinance "
(6) For the purposes of this Ordinance — |
(a) aperson’s proceeds of an offence are —

(1) aln)]f1 payments or other rewards received by him at any time
(whether l.act?ore or after 2 December 1994) in connection with
the commission of that offence;

(ii) any property derived i i indi
P f)ih or realised, directly or indirectly, by him
- y ol the payments or other rewards; and
111) any pecuniary advantage obtained i it
Y T - ed in connection wi -
mission of that offence; " fhe o8

(b) the value of the person’ ,
i person’s proceeds of that offence is the aggregate of the

(1) the payments or other rewards;
(ii) that property; and
(iii)  that pecuniary advantage.
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b coorsomonn

(7) For the purposes of this Ordinance —
(a) @ person’s proceeds of organized crime are —

(i) any payments or other rewards received by him at any time
(whether before or after 2 December 1994) in connection with
the commission of one or more organized crimes;

(ii) any property detived or realised, directly or indirectly, by him
from any of the payments or other rewards; and

(iii) any pecuniary advantage obtained in connection with the com-
mission of one or more organized crimes;
(b) the value of the person’s proceeds of organized crime is the aggregate
of the values of —
(i) the payments or other rewards;
(i) that property; and
(jii) that pecuniary advantage.

(8) For the purposes of this Ordinance, a person who has at any time (whether
pefore or afterfie commencement of this Ordinance) reccived any payment or other
reward in connection with the commission of an offence or an organized crime has
benefit=d rom that offence or organized crime, as the case may be.

() References in this Ordinance to property received in connection with the
_oramission of an offence or organized crime include a reference to property received

poth in that connection and in some other connection.

(10) Subsections (1 1) to (17) shall have effect for the interpretation of this Ordinance.

(11) Property is held by any person if he holds any interest in it.

(12) References to property held by a person include a reference to property
vested in his trustee in bankruptcy or in a liquidator.

(13) References to an interest held by a person beneficially in property include,
where the property is vested in his trustee in bankruptey or in a liquidator, a reference to
an interest which would be held by him beneficially if the property were not so vested.

(14) Property is transferred by one person to another if the first person transfers
or grants to the other any interest in the property.

(15) Proceedings for an offence are instituted —

(a) when a magistrate issues a warrant or Summons under section 72 of the
Magistrates Ordinance (Cap.227) in respect of the offence;
(aa) when a person has been arrested for the offence and released on bail or

has refused bail;
(b) whena person is charged with the offence after being taken into custody

without a warrant; or
(¢) when an indictment is preferred by the direction or with the consent of
a judge under section 24A(1)(b) of the Criminal Procedure Ordinance
(Cap.221),
and where the application of this subsection would result in there being more
than one time for theinstitution of proceedings, they shall be taken to have
been instituted at the earliest of those times.
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(16) Proceedings for an offence are concluded on the oceurr
following events —

(a) the discontinuance of the procecdings whether by ent

prosequi or otherwise;

(b) an order or verdict acquitting the defendant, not bein
verdict which is subject to appeal or review within t
subsection (17);

(c) the quashing of his conviction for the offence except where, under Sec.
tion 83E of the Criminal Procedure Ordinance (Cap.221), an order i
made that he be retried:

(d) the grant of the Chief Executive’s pardon in res
for the offence;

(¢) the court or magistrate sentencing or otherwise dealing with him i
respect of his conviction for the offence where the Secretary for Justieg
either does not apply for a confiscation order, or applies for a configea.
tion order and the order is not made; or

(f) the satisfaction of a confiscation order made in the proceedings (wheth-
er by payment of the amount due under the order or by the defendant
serving imprisonment in default).

ence of one of gy,

Ty of a nojje

g an Ol‘der or
he Mmeaning qp

pect of the Conviction

(16A) An application for a confiscation order made in respect of a defendant where
section 8(1)(a)(ii) or (7A) is applicable is concluded —
(a) if the Court of First Instance or the District Court decides not to make
such an order, when it makes that decision; or
(b) if such an order is made as a result of that application, when the order
is satisfied.

(16B)  An application under section 20(1A) in respect of a confiscation order fuzde
against a defendant is concluded —

(a) if the Court of First Instance decides not to vary that order, when it
makes that decision; or

(b) if'the Court of First Instance varies that order as a recult of that applica-
tion, when the order is satisfied.

(17) An order or verdict (including an order or verdict of acquittal) is subject to
appeal or review so long as an appeal, further appeal or review is pending against
the order or verdict; and for this purpose an appeal, further appeal or review shall be
treated as pending (where one is competent but has not been instituted) until —

(a) (Repealed 79 of 1995 section 50)

(b)  the expiration of the time prescribed for instituting the appeal, further
appeal or review,

(I18) Subject to subsection (19), nothing in this Ordinance shall require the
disclosure of any items subject to legal privilege.

(19) Subsection (18) shall nat prejudice the operation of sections 3, 4 and 5.
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COMMENTARY

Enacfmem history
This section Was or1
2 December 1994. .
subsection 2(1) was subsequently amended pursuant to section 2 of the Organized an

. us Crimes (Amendment) Ordinance 1995 (Ord. No. 90 of 1995).
Serou ;

97, the definition of the term “authorized officer” was amended, whereby the term
> ;, General” was replaced by the term “Secretary for Justice” pursuant to the
w n T ; :

AtTlcirrat:i}on of Change of Titles (General Adaptation) Notice 1997 (I.N. 362 of 1997).
Decla

Subsection 2(1) was also amended by section 48 of the Bankruptcy (Amendment)
se
(;rdjnance in 2005 (Ord. No. 18 of 2005).

Subsection 2(1) vas further amended by section 2 of the Adrflptation of La\?rsh((:(;mrti
d Tribunals). Ordinance in 1998, reflecting the re-naming of the Hig our

E(l(r;rd.No 25 of 1998). |

Suhse sions 2(3) and 2(5) were amended pursuant to section 2 of _the Organized and

S us Crimes (Amendment) Ordinance 1995 (Ord. No. 90 of 1995).

subsections 2(6) and 2(7) were replaced putsuant to secdon 36 of the Mutual Legal
Assistance in Criminal Matters Ordinance in 1997 (Otd. No. 87 of 1997).

Subsection 2(16) was amended by section 3 of the Adaptation of Laws (No. 3) Ordmanﬂie
in 1999 (Ord. No. 13 of 1999), whereby the term “Her Majesty” was replaced by the

term “Chief Fxecutive”.

Subsection 2(16) was amended in 1997 pursuant to the Declaration of Change of Tltle;
(General Adaptation) Notice 1997 (LN. 362 of 1997), to reflect the establishment o

the post of “Secretary for Justice”.

Subsections 2(16A) and 2(16B) were amended by section 2 of th.e Adaptatiog c!;fgaws
(Courts and Tribunals) Ordinance in 1998, reflecting the re-nmg of the .ng .ou.rt
(Ozd. No. 25 of 1998); and added to by section 2 of the Organized and Serious Crimes
(Amendment) Ordinance 1995 (Ord. No. 90 of 1995).

Subsection 2(17)(a) was repealed pursuant to section 50 of the Hong Kong Court of
Final Appeal Ordinance (Otd. No. 79 of 1995).

Subsections 2(18) and 2(19) were added pursuant to section 3 of the Drug Trafficking
and Organized Crimes (Amendment) Ordinance in 2002 (O1d. No. 26 of 2002).

Subsection 2(1) was further amended pursuant to paragraph 2 of Schedule 9 to the
Companies Ordinance (Cap.622) in 2014 (Ord. No 28 of 2012).

i ic 2.01
iginally enacted on 12 October 1994 and came into operation on [05CO 2.01]



[0SCO 2.02] The definitions used in the Ordinance are substantia

[0S€O 2.03] The court muse be satisfied that

[0SCO 2.04] ‘The 2002 amendments to both Ordinances (Drug
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Similarity of definition of terms

lly the same as those
Drug Trafficking (Recovery of Proceeds) Ordinance (Cap.405). For recurting term,
including “Hong Kong”, “Act”, “Document”, “Registrar of the High Court, “Cﬂurgsl
“Liquidator”, “Magistrate”, “Judge”, “Chief Executive”, “Secretary for
“Court of First Instance” and “District Court”, see DTROP [2.04]

used jn rhe

.]ustice”:
to DTROp [2.15)

Definition of “absconded” under the Ordinance
the person absconded and that not less
have elapsed beginning with the date, which in the Court’s opinion, is
the person absconded.

thﬂn Sj.X months
the date o Whih

Definition of “items subject to legal ptivilege” under the Ordinance

Trafficking and Organized Crimeg
(Amendment) Ordinance 2002) clarified that neither Ordinance required the discloguge
of any items subject to legal privilege. This is prescribed in subsection 2(18) of this
Ordinance and in section 2(14) of the DTROP.

These amendments do not have tetrospective effect. See Pang Yiu Hung Rabers
Commissioner of Police [2002] HKEC 1482 for the position before the amendments See
also Pang Yis Hung Robert and Re Messrs Ip &> Willis [1990] HKLR 154 for the types
of documents that may or may not be covered by

legal privﬂege when powers of
investigation are being executed.

The definition of “items subject to legal ptivilege” is the
and DTROP as both provisions set our the common law d
privilege as held in R » Cenral Criminal Conrt, ex p Francis an
House of Lords also held that “items held with the inte
purpose” cover documents which were held innocently by a solicitor bit ‘ntended by

the solicitor’s client or even a third patty to be used to further a criminal purpose. Such
documents are not protected from disclosure.

same in both this Ordinance
efinition of legal professiopng!
d Francis [1989] 1 AC 345, The
ntion of furtheting  criming]

Whete there is doubt as to whether documents seized by

the police under powers
of search are privileged, the court tmay look at the document itself to decide if the
claim to privilege is well founded. See §4

it Lak Holdings v Commissioner of Police [1995] 1
HKCIR 48.

Order 116, rules 7 and 8 of the Rules of the
for making claims of legal privilege in rela
Ordinance.

High Court (Cap.4A) sets out the procedure
tion to orders under sections 3 to 5 of this

Definition of “organized crime” under the Ordinance

Note that an “organized crime” must be that of an offence as specified in schedule 1 of

thus it cannot constitute an “organized crime” for the
under later sections 27(4), 27(7) and 27(11) of
Chi (unrep., CACC 29/2003, 20 January 2004).

purpose of enhancing sentence
the Ordinance. See HESAR v Lan Wing
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mof the crime” under section 2(6) of the Ordinance
sion of the

Pefinitio”

'ﬂ‘lC lcgjslﬁﬁ
gets s CapTC
endorsed by th

. Jation is intended to deprive defendants of the bcneﬁF they have gam;d
e iminal conduct, whether or not they have retained such be-ne .t,
- releva‘m":ﬂmfmhejt avai]al;le means. It does not provided for confiscation in
ik hmlts- ’ (; by schoolchildren and others, but nor does it operate b}t way
e undetbtz::) aitied is the total value of the property or advantage obtained,
e Ehfe :jj;t’q Igl(:t profit after deduction of expenses ot any amounts payable
not the dete :

ve inten

in Lord Bingham’s comment in R » May [2008] 1 AC 1028 which w?;
; ’f(]: Ot of Final Appeal in HKSAR v 1.i Kok Cheung George (2014)
e Cour

. »”
TS,
t0 co-conspLrato

Finzi-Appeal in I7 Kwok Chenng George clarified the scope of “.pmczezds
F COUH‘ 4 flﬁ((‘ . of the Ordinance. The Court considered that subsection 2(6)(a)
e 2\‘ ) aj“just some general, unspecified connection between the payment
Jhan § )

: e » i r that the
- The phrase “payments or other rewards” makes it clea

fence”. el % sction with
and the O - st be in the namure of a reward received in connec
=mpaced payment mu
EAntS0p

ion of the relevant offence which in this Ordinance means drug Frafﬁckmg. A;

e . ard linking the payment and the commission of the offence mys
i 'Of ri? e the payment qualifies as “proceeds”. The Coutt further explained
— Oteh re IZth character, it has, for instance, to be a recompense of retarn
. apﬂﬁnem tU’ a;Inl:ivf: for or in connection with the commission of the rcle\"ant
. ~Urt;1mt: the payment must detive from or be generated by, or be f’ecenrcd
e y sior? of the offence. On the other hand, “clean money \.Vhll(:h
4 accou'm - Con'nnj in the nature of a reward in connection with the commission
e refi"ewe does not qualify as “proceeds”. This conforms to the Pu.rpose of
flf Te Filz,agts:hei;lseto deprive d.tugltrafﬁckers and other offenders of their ill-gotten

he legislativ

ains. |

g It, the carlier judgment of the Coutt of Appeal in R vl 4.? Cba/,é é\/liﬁ 216982
?fK?:j: 5:4‘; which followed the English Court of Appeal approach in R i” l.:]:'ci]‘,zdmg '

) Cr ay that “payment’” meant “any paymen
- (l:r ?}—f n};t(lsi tzfj r:;)tjr; of a rfward but “which may be in some OthfrF\-wsi
'Paymmt o 'Lh” the relevant offence was effectively overruled. The Court 0 mfj.
Epzljiitllg :1:;1:1" that this approach of “uncoupling” paymcnt1 from rewe%;d ::d b]:\l;u;h et
; i the Ouse approach was considered by
;};O‘ﬂd n? tLZi;:{ii)idyJsfzizggjﬂo?%&énlﬁzg, and by thipU K Supreme Court in some
ouse o g Ma

other cases, to be problematical.

The Court of Final Appeal also opined that the adoption of a widi ljit:r\]zi-zziu;rihoaft
“proceeds” would make money laundering an offence o‘f greatand u;tlccrm n feas,omble
payments would constitute the offence so long as I“fl(:t‘lpt of the paylmi s o
gréunds to believe that such payment has an undehnec.l and un(»:erml;l]ce onncction Wit
a drug trafficking offence are proven by the Prosecution. For instance, ¥
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of ili 7 i i
due diligence would be imposed on innocent lenders fearful of missing what migy
turn i imi
out to be clues about intended criminal conduct that would sufficiently constitg t
ute

reasonable grounds to believe that the money was intended to be used “in co ;
with” drug trafficking, T

In computing the value of the defendant’s proceeds of an offence, the court is requj

to take account of gross receipts rather than net profits after deductdon of expenz ;-
‘ ‘ €

any amounts payable to co-conspirators. See HKSAR v I Kiwok Chenng George (2014)5 f;

HKCFAR 319. See also HKSAR v Lin Kei Tat [2016
) 1 - .
. ¢i Tat [2016] 1T HKLRD 471; R » May [2008) 1

Specifically, the Court of Appeal in I.in Kei Taz said:

“We. consider that the definition of “proceeds of an offence” provided in th

Ord.?na_ﬂ(:(j is clear and specific. According to this definition, “any paym 5
received in connection with the commission of that offence” )is djf‘feri]:n)t fems
the “profit” made in connecton with the commission of that offence, Any -
made in connection with the commission of an offence is certainly “pro.cce,ci prQﬁt
offence”, but “proceeds of an offence” does not consist solely c:f "‘proﬁt”‘si?a_lan
encompasses “any payments ot other rewards received”. When Jit comes to c;n _;0
“benefited”, “proceeds” and “other rewards” mentioned in the Ordinance, th .
must go by the basic definition of “proceeds of an offence”. In the ]i':ht Z?:hﬁ
foregoing analysis, “benefited”, “proceeds” and “rewards” all refer to thj paymentz

or other pecuniary advantage obtained in connection with the commission of the
relevant offence and are not confined to “profit”

I'he court is also not limited to the amount clai th
claimed by secut oo
[1998] 2 Cr App R (§) 111. 7 the prosecation. See. R v (gt

Nzlte that the Ordinance has retroactive effect as a person’s proceeds of aspeaided offence
in . ; .

i m'ie payt.'nents in connection with the offence received prior to the “-oiimencement
of this Ordinance as prescribed under subsection 2(6) of the Ordinsnce

PART II
PowERS OF INVESTIGATION

Section 3: Requirement to furnish information or produce material

Ver Date: 15/02/2017
Remarks:

Amendments retroactively made — see 25 of 1998 5.2

. ( 1)‘ ghe_ Secretary for Justice may, for the purpose of an investigation into an
ganized crime, make an ex parte application to the Court of First Instance for an or-

der under subsection (2) in relati 1
elation to a particular person or to per: i
de &
fesertion. P persons of a particular
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(2) The Court of First Instance may, if on such an application it is satisfied that
the conditions in subsection (4)(a), (b) and (d) or subsection (4)(a), (c) and (d) are
fulfilled, make an order complying with subsection (3) in respect of the particular

erson, Of PETsOns of the particular description, to whom the application relates.
(Amended 25 of 1998 5.2)

(3) An order under subsection (2) shall —

(a) give particulars of the organized crime under investigation;

(b) identify the particular person, or state the particular description of
persons, in respect of whom the order is made;

(c) authorise the Sccretary for Justice to require the person or persons in
respect of whom the order is made —

(i) to answer questions or otherwise furnish information with respect
to any matter that reasonably appears to an authorised officer to
be relevant to the investigation; or

(i)~ to produce any material that reasonably appears to the Secretary
for Justice to relate to any matier relevant to the investigation, or
any material of a class that reasonably appears to him so to relate,

ot both; and (Amended LN 362 of 1997)

(d) contain such other terms (if any) as the Court of First Instance con-
siders appropriate in the public interest, but nothing in this paragraph
shall be construed as authorising the court to order the detention of
any person in custody without that person’s consent. (Amended 25 of
1998 5.2)

(4) The conditions referred to in subsection (2) are —

(a) that therc are reasonable grounds for suspecting that the organized
crime under investigation has been committed;

(b) where the application relates to a particular person, that there are
reasonable grounds for suspecting that the person has information, or is
in possession of material, likely to be relevant to the investigation;

(c) where the application relates to persons of a particular description, that —

(i) there are reasonable grounds for suspecting that some or all
persons of that description have such information or are in
possession of such material; and

(ii) the organized crime could not effectively be investigated if the
application was required to relate to a particular person, wheth-
er because of the urgency of the investigation, the need to keep
the investigation confidential or the difficulty in identifying
a particular person who has relevant information or material;
(Amended 90 of 1995 s. 3)

(d) that there are reasonable grounds for believing that it is in the public
interest, having regard —

(i) to the seriousness of the organized crime under investigation,

(i) to whether or not the organized crime could be effectively inves-
tigated if an order under subsection (2) is not made;
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(iii)  to the benefit likely to accrue to the investigation i
tion is disclosed or the material obtained; and

(iv) tothe circumstances under which the person or persong may hay
acquired, or may hold, the information or material (including any
obligation of confidentiality in respect of the information gp Mate.
rial and any family relati onship with a person to whom the inf.
mation or material relates),

that an order under subsection (2) should be made in

person or those persons.

f th e 1‘1]f0rn’1a~

Iespect of tha

(5) Where an order under subsection (2) authorises the Secretary for Justice ¢4
require a person to answer questions or otherwise furnish information with Iespect
to any matter that reasonably appears to an authorised officer to be relevant 1o an ip-
vestigation, the Secretary for Justice may by one, or more than one,
served on that person require him to attend before an authorised offi
time and place, or at specified times and places, and answer questions or otherwise
furnish information with respect 1o any matter that reasonably appears to the autho-
rised officer to be relevant to the investigation. (Amended LN 362 of 1997)

(6) Where an order under subsection (2) authorises the Secretary for Justice to
require a person to produce any material that reasonably appears to the Secretary for
Justice to relate to any matter relevant to an investigation, or any material of a class
that reasonably appears to him so to relate, the Secretary for Justice may by one, or
more than one, notice in writing served on that person require him to produce at a
specified time and place, or at specified times and places, any specified material that
reasonably appears to him so to relate or any material of a specified class that reason-
ably appears to him so to relate. (Amended LN 362 of 1 997)

notice in writing
cer at a specifie d

(7) A notice in writing imposing a requirement on a person under subseciivt (5)
or (6) shall —

(a) state that a court order has been made under this section and
(i) the date of the order;

(ii)  the particulars of the organized crime under inveeq gation;

(iii) where the order is made in respect of that particular person, a
statement to that effect;

(iv) where the order is made in respect of persons of a particular
description and that person is of that particular description, a
statement to that effect;

(v)  astatement of the authorisation given to the Secretary for Justice
by the order; and (Amended LN 362 of 1997)

(vi) astatement of any other terms of the order relevant to that person;

(b) have annexedtoita copy of the order made under this section, but there
may be excluded from such copy —

(i) any reference in the order to a particular person other than that

petson, or o persons of a particular description not including that
person; and

include —
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-

(i) any details in the order that relate only to such particular person
i it
3 articular description; and
or persons of a particu : ; _ _
be substantially in the form specified in Schedule 4 in relation .to sucgk;
notice and in addition shall set out or have annexed to it subsections (
to (10) and section 7. »
An authorised officer may photograph or make copies of any material pro
compliance with a requirement under this section. -
n . . -
rson shall not under this section be required to furmsh any mformalnon
» aterial relating to items subject to legal privilege, except that a law-
d to furnish the name and address of his client.

(c)

(8
duced 1
(9 A
or produce any m
be require ’ o : - -
- order under subsection (2), and a notice in wnt.mg 1mp<I)smg a requ1red
E (;AJ; subsection (5) or (6), may be made in relation to lpformatlon held by, an
mB?T;]_J; ifl the possession of, a public body as defined in section 28.
mate

ishing i i i mate-
A person is-not excused from furnishing information or producing any
11 3 ' o
;] re)quired undir this section on the ground that to do so
1 g incriminate him; or
a) ~mieht tend to incrimina : o .
E : ) woild breach an obligation as to secrecy or another restriction }}llp()n.
N disclosure of information or material imposed by statute or ot erv\use.f
i i irtue o
{12\ A statement by a person in response to a requ1remer_1t 1mpos_cd bli(- vn‘tum3 ,
e tion may not be used against him in criminal proceedings against him excep
s SEC
5 N . . e
i fonoW(a) in evidence in proceedings under subsection (14) or section 36 of th

Crimes Ordinance (Cap.200); or et o

(b) for the purpose of impeaching his credibility in proceedings in respc_ct
of any offence where in giving evidence he makes a statement inconsis-
tent with it.

i i ire-
(13) Any person who without reasonable excuse fails to comply. w11’th a rc;lic "
ment imposed on him under this section commits an offence and is liable to a

level 6 and to imprisonment for 1 year. | | N
(14) Any person who, in purported compliance with a requirement under this

ection — . o _
S (a) makes a statement that he knows to be false or misleading in a material

particular; or ‘ . o .
(b) recklessly makes a statement that is false or misleading in a materi

particular,

commits an offence and is liable — | -
(i) on conviction upon indictment to a fine of $500,000 and to im

i ears; or
prisonment for 3 years; . . ' »
(ii) on summary conviction to a fine at level 6 and to imprisonmen

for 1 year.

(15) Where an order under subsection (2) has been madfa the Secretary for J ui'ti}c:;
or a person authorized in writing by the Secretary for Justice for the purpose o
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subsection, may, after satisfying an

court in this respect, obtain a copy of the order; but subject to the fo
this subsection and to subsection {(7)(b), no person is entitled to obtaj
order or any part of the order. (Amended LN 362 of 1997)

(16) Where a requirement im

y conditions that may be prescri

na COpy thhn

posed on a person under this section re

lates tq Mate.
rial which consists of information recorded otherwise than in legible form _
(a) the requirement shall have effect as a requirement to produce the Mate
rial in a form in which it can be taken away;

(b) an authorized officer may by notice in writi
require the person to produce at a specified time and place, or gt Speci-
fied times and places, the material in a form in which it i visible anq
legible and can be taken away, and may by like notice release the perggp

from any obligation under the requirement to produce the materia| i,
the form in which it is recorded.

(17)  Anapplication for the discharg
tion may be made by any person on wh

ng served on the Persop

€ or variation of an order made under this gee.
om a requirement is imposed under the order,
(18) Rules of conrt —
(a) shall provide for applications by any person on whom arequirement ig
imposed under an order made under this section for the discharge or
variation of such order:

(b} may provide for—

(i) proceedings relating to orders under this section;

(i) conditions that must be satisfied before a person (including the
Secretary for Justice) referred 1o in subsection (15) may obtaiz 4
copy of such order. {Amended 90 of 1995 §. 3; L.N. 362 ¢*

(19) The Secretary for Securit
with —

1997)

¥ shall prepare a code of practice in Gounection

(a) the exercise of any of the powers conferred; and
(b) the discharge of any of the duties imposed,

by this section, and any such code sha
cil and shall not be promul
Legislative Council,

1I be laid before “he Legislative Coun-
gated until the code has been approved by the

(Enacted 1994)

COMMENTARY

Enactment history

[0SCO 3011 This secdon was originally enacted on 12 October 19
28 April 1995,

94 and came into operation on

Subsection 3(1) was amended
teplaced by the term
Titles (General

in 1997, whereby the term
“Secretary for Justice” pursuant to the
Adaptation) Notice 1997 (L.N. 362 of 1997).

“Attorney General” was
Declaration of Change of
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ection 2 of the Adaptation
ively amended by section

and retroactively a <

) was further

3 i g T i g f ﬂfl(:‘. Hié h
]> unals i i )9 r('ﬂ(‘(:t]]] he fe-na (0] (T
( 5 af d 1 lb ];) C)]fdﬂlanCe in 8 1l

( ourt TIUL

of Laws 0. 25 of 1998).

d. N
urt (OI . 7
e o 3(2) was retroactively amended by i e s nasn 1B
™ '; ‘bunals) Ordinance in 1998, reflecting ¢
ribunals

5 of 1998).

i f Laws
ion 2 of the Adaptation o
g of the High Court
Sub
d
Cau_ftﬁ an
1 i £ Tides (General
I b ended pursuant to the Declaration of C.hange 0 e
Subsect” | 2;1;7 (L.N. 362 of 1997), and also retroactively ame
dee NN
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.- 116 of the Rules of the High Court (Cap.4 A)
L scharge of section 3 orders.

i : SCO 3.02]
sets out the procedures in relation 0

to applications for and di

iti » under the Ordinance
Definition of “petrson” un

; “nerson’ includes a s
. ! of the Ordinance, “person” i mith [1093] AC 1.

Regarding SUI;ISCCU(;H;S)S Z Director of the Serions Fraud Office, ex p Smith [1993]

he has been chargead. i

uspect, even after [0SCO 3.03]

¢” under the Ordinance
permits a section 3 order to b
iadividual identities cannot, in the

P S01n
Deﬁﬂltl()n Of pattlculat deSCIl tion Uf PEI 8]
Ihﬂ Plifa [+ paithula de%cilpllou of pe S
5 ik b TSOTL
g Sy QF

1 ade against a la: ge nLlIIlbf‘_’.I ()f pf:ISOllcn V\h s€

¢ [08CO 3.04]

citcumstances, be ascertained.

P matter” under
s 1k ion with respect to any
i « sh information
Definition of “furni

; . &

subsection 3(3)(c)(i) of the Orddl?ar:;e .

In subsection 3(3)(c)() of thed()rfﬁnzr to, ol o
= i hotised offic e i : e

b pzrmlts th:;u;:t the scope of the investigation may widen as a resu

sought and recognis

questioning of the person.

. 10SCO 3.05)
“furnish information with respect to any \
the relevance of the information

Y q [! to ans iy
3 Q

d secnon 3 the Sﬁ-CIetaI fOI ustice can requite a erson Wwe
I\Ote that unde C

fon
‘b information” which is different from a produc
questions or otherwise furnish inform:
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CAPO615:
ANTI-MONEY
LAUNDERING AND
COUNTER-TERRORIST
FINANCING (FINANCIAL
STTTUTIONS) ORDINANCE

INTRODUCTION

Hong Keng® Anti-Money Laundering and Countet-Terrorist Financing (Financial [0:001]
Jnstitdans) Otdinance (Cap.615) (the “Odinance” or “AMLO™) came into effect
o~ 1 April 2012. This legislation imposed a uniform customer due diligence (“CDD”)
recuirement for all financial institutions in the banking, securities, insurance, remittance,

snd money changing sectors.

Hong Kong enacted the AMLO in response to the studies and feedback from the [0.002]
Financial Action Task Force (“FATF"), the global body that sets the standards and
regulations for both anti-money laundering and counter-terrotist financing, The FATE
Jooked at and reviewed Hong Kongs anti-money laundering rules and thereafter advised

Hong Kong to improve these rules by: (i) codifying customer due diligence and record-
keeping requirements into the new AMLO statue; and (ii) criminalising the intentional
breach of the CDD rules.

Previously, the requirements on CDD and record keeping by financial institutions 10.003]
were set out mainly through guidelines issued by the Monetary Authority (“MA™);

the Securitics and Future Commission (“SFC”); and the Insurance Authority (“LA7).
Remittance agents and money changers were subject to regulations and registration
tequirements implemented by the police under the Organized and Serious Crimes
Ordinance (Cap.455).

The AMLO now provides a uniform set of CDD and record keeping requirements 10:004]
applicable to all financial tnstitutions in the banking, securities, insurance and remittance and
money changing sectors (collectively known as “Fls”). Note that FIs under the AMLO
include authorised institutions, licensed cotporations, authorised insurers, appointed
insurance agents, authotised insurance agents, licensed money service operators, and the
Postmaster General, Now a stored value facility (“SVE”) licensee is also included as a F1

under Schedule 1 to the Ordinance.
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[0.006]

[0.007]

[0.008]

[0.009]

Cap.615: Anti-Money Laundering and Counter- Terrorisr Financing (Financial !ﬂfl’ifu!iom) Oy
!nge

In addition, the four relomr anthorities (MA
Department) (collectively known as “RAs™),
and Treasury Bureau, jointly drafted a set of guidelines applicable

Individual RAs also added supplementary or sector specific guidance th
appropriate for their respective sectors,

, SFC, 1A and the Customg and :

in consultation with the Finaneig Servi
L

to all these Fls,
atis necesaary i

The existing versions of the guidelines are the following;

(1) The Monetary Authority’s “Guideline on Anti-Money Laundering and ¢

Tetrorist Financing (For Authorized Institutions)”,
Guidelines™);

(2)  The Securities and Futures Commission’s
and Counter-Terrorist Financi ng”, A
rations. (the “SFC Guidelines™); and

(3) The Insurance Authority’s “Guideline on Ant
Terrotist Financing

agents and authorized insurance brokers carrying on or ad
business)”, March 2015. (the “TA Guidelines”)

Ountep.
March 2015, {the “MA

“Guideline on Anti-Money Launde
pril 2015, Tt is for guidance to licensed cotpo-

-Money Laundering and Counter.
(For authorized insurers, reinsurers, appointed nsurance

vising on long term

Note that the above Guidelines are Provided as part of our exclusive Prol-den eBook excclysive content
plications of the Ordinance ig the
atutory codification of the Fls’ duty of

requirements in order to create this statutory obligation for )]
FIs to combat money laundering and terrorist financing.

Accordingly, one of the most significant im

implementation of a legislative framework and st
CDD and record keeping

The ather significant implication of the
now be convicted for criminal offenses
and furthermore be lizble

Ordinance provides that 2 FI or 2 petson may

fot #ot being in compliance with the Ordi

cee
for corresponding penalties:

() where an FI &nowinghy contravenes a specified provision of the Oding
a person knowingly canses or knowingly permits the Tl to contra
sion of the Ordinance, the maximum penalty
2-year imprisonment; or

(i Where a FI contravenes a specified provision of the Ordinance with intent to
defraud any RA, or a person contray
with intent to defraud an FI or any
$1,000,000 fine but the imprisonment
5(6) of the Ordinance.

nce or whete
venes 4 specified provi-
can be HK §! LAC.000 fine and a

enes a specified provision of the Ordinance
RA, the maximum penalty can also be HK
term is increased to 7 years under $5.5(5) and

The Ordinance provides that 2 Bl commits an offen

ce if it contravenes the statutory
obligations &nowingh

or with an intent to defrand, and persons who are concerned in the
management of a financial instiration and persons who are employees of or are employed
to work for a financial institution will be criminally

liable if they £nowingly or with an intent
1a defrand cause or permit the financial institution to contravene the requirements.
Key Provisions of the AMLO
The Ordinance imposes a single set of regulatory

requirements (in particular CDD and
record keeping requirements in Part 2 of and Sc

hedule 2 to the Ordinance) on all Fls
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Gup 8154

as defined bY t
pof€ due dilig
CtiOﬁs an L
52 < to the relevant law-enforcement authorities,
S€
'$ﬂd ca

gammary Of

i)

i)

&

()

4 7. ter-Terrorist Fi 3 Fi 7 ititions Ordinance
M y Launderin and Counter-Terroris Financin ( mancmllmnm 2 )
ane; Z 4

e O dinance }'lf_,ff‘, in HO g Uﬂé‘j. A § are NOW quul.ted (0] IJE] Of1
h ‘ . no K T F e f
s or a ﬁ] ancia
e On a customer’s Dac kgtouﬂd dut v to 1\ECP eCOlLlS
enc Cus )
ave procedures 1‘ 1 P ace to make sure all sta prOl suspicious ac ¥
{ h. T -l k ‘I‘I fF

s include:  10.010]
¢ highlights of the Ordinance and the proposed amendments include:

i ¢ requires Fls to take preventative or mitigating mclasur_es co.mmf.jnsul—
- O'tdmanc . and scope of the money-laundering or terrotist-financing risks;
- “é&ld;};:nrizh;r:escﬁbes extensive CDD measures, which must be undcelrtai;:;
i i i ting with, ot conduc
b esmbﬁsmr‘lg iy tfla&%zsjlc[;r:ﬁ;:?i?zDgD, Fls are expected to
- transac%cnsr:rtzuijz;ef? .and \-‘eriFyI the lcustmmer, any beneficial owner
- — n'mafudiﬁ in the ca;c of alegal person of trust) or persons purport-
g Cuswm]jr}(l]:]lg l(lJf tkgw customer, and obtain information on the purpose and
S OH'“ N f the business relationship with the TT. Note that Fls are a].lowed
g natk:e 3 ediary to perform any part of the CDD measures, sub]e.ct to
! feb’ (o 'Ante‘rr;I e{"er the FI remains ultimately responsible for comphan.ce
- Cl.zdmon]; t O'\ivth effiect from 1 April 2015, the Ordinance will not recognise
<N iﬁi@ ;11" \;Iéng Kong-qualified intermediaries (such as solicitors and ac-
LN : : : ‘ 7 .
zzlintants) 'i; being eligible to perform this function on bc.halfut:j'f ;illi,ﬂitor .
The Ordinance prescribes a constant duty on Fls to cormn:ix;1 : oyrmmon o
e ensufe (_;Sifi)e:i :rc:rcr::sti:tzit with the nature of their
rant, and that customets’ ac : : )
:i:.:;(: ;j:;i,proﬁle, as determined by thf.: FL This gy 1g;cilve]cro::§$1n§ef§:kt‘tiw§;
CDD if the basis of the business relationship changes signi Lar;t hxl, an e
more frequent and intensive monitoting for customers that pf;e tofeedg Gf, s
Where an FI knows ot suspects that property .represents 1 er pt S
or tertorist propetty, the FI must disclose this to the relevan
authority as soon as it is reasonably to do so; . I
The Ordinance requires Fls to retain documents relating tI;J € e 1o
other CDD measures for six years after the end of tjhe usitIgs relao ,;W-th o
addition, those documents and records that were obtame(.i in connletes o
transaction(s) should be kept for six years after the transact;on ;f:il gms, it
of whether the business relationship itself ha»s Eﬂdf:d.. T cj_ R niiom
responsible for complying with the record keeping requ]remc];ljcs: L\im&rmec}jmﬁ
customer idendfication and verification documents kg hek.i y a:ll - : a,n .
ously examined, the Ordinance makes it a criminal o AT »
- pre"l]oubk—" e‘i}illtirieﬁ:tent to defraud any RA, contravenes a specified provi-
knowingly or wi s : d anr i . . S ot e
sion i i e. The “specified provisions” are listed in sectio Bk 1t
Ecl)izli:ﬁ: S:; 1Z;I:Jl:lncprisr:s DfPC[j)rD and record keeping reqtzttrrgiztz f’lll_nlc;gll
is liable to a maximum term of imprisonment of 2 3-'car‘s ‘znd aroﬁqion St
million upon conviction if it knowingly contravenes a Spt;l eﬁni o .HKM a
liable to a maximum term of imprisonment of 7 years ang a mee j_ﬂtend -
lion upon conviction if it contravenes a specified provision
defraud any RA;
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Cap.GI5; Anti-Money Laundering and Counter- YZ’rmri.rtFin'am“t'Hg (Financial fnstizuzion;) Ords
reling,

(vii) The Ordinance extends liability to any person who is an emplo

! . . Yee of an Fl ot iy

employed to work for an FI or js concerned with the Mmanagement of 5q FI wh

causes or permits the FI to contravene a specified provision wi]j also be Subjecy Io

the same penalties as previously referred to above; and 9

(viii) The Ordinance also confers powers to supervise compliance wih, the re
in the Ordinance on the R

~ quﬁmen
As accompanied wirh offe %

nces of Hon-complizne

Consultations on Legislative Proposals to Enhance Anti
and Counter-Financing Regulation in Hong Kong

100111 The Financial Services and the Treasury Bureau {*
exercises from 6 January to 5 March 2017 on legisla
laundering and counter-terrorise financing regulati
focused on two main areas: (1) the amendment

-Money Launderjng

‘FSTB™) conducted tyg consy
tive proposals to enhance ang.
on in Hong Kong,
of the Companies Or

]t’:lti(}n
Money
The Consultatigy

dinance (Cap.ﬁzz)

and record-keeping requitements to designated
("“DNFBPs™) such as solicitors, accountants,
service providers when they

non-financial businesses and Professiogs

cal estare agents and trost and

Company
engage in specified transactions,

The conclusions were published in April 2017. The FSTB aimed to
amendment bills }

introduce nyg
based on those conclusions into the L
July 2017,

egislative Council by the end of

An overview of the consultation conclusions relating to the AMIO
0012 Seope of the AMLO
(1) There is a general consensus on the proposed extension of the AMLO 10 ¢ vey
the DINPBPs such that they will be subject to the CDD and record-kee
quirements in Schedule 2 to the AMLO when they engage in specified transactions
including real estate transactions; management of client money, securides or other
assets; management of bank, savings or securitie

§ accounts; company formation
and management; and buying and selling of business entitie:.

(2)  “Solicitors” refers only to sole practitioners, partners or employed professionals
within professional firms, but not “in-house” lawyers that are employees of

institutions or businesses. Moreover, the Law Society’s Practice Direction P is
considered inadequate as they ate merely guidelines without legal force.

(3)  Despite the unique risk profile of the real estate sector in Hong Kong, the difficulty
in conducting CDD measures for property transactions and the existing regula-
tory regime under the Estace Agents Authority, estate agents should be subject
to CDD and record-keeping measures when they are involved in transactons for
their clients concerning the buying and selling of real estates,

ving re-

Risk-sensitive approach

(1) A risk-sensitive approach should be adopted, th
to be undertaken should depend on the types
ships or transactions and the associated risks.

atis, the extent of CDD measutes
of customers, business relation-
That means customary CDD to
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| L

_Money Laun g g i 4 i i 137751 Ordinance
L derin, En‘d Counter- Terrorist Financing (1 Cinancial ]mt:mtzam) 't
Me Y

- 615 Anti

con & = S€S8 and
t d DD fo o J=

{8 1 ) Ilﬂl C mstanc S, S]mp € ( 1 W-T sk ca S

d Cd. 1 No 1rcums (e

bf—'—

: isk situations. ) 25
-d CDD for high-risk situa . ¢ the risk-sensitive
tHﬂ‘lﬂnmddrin the varying capacity or expertise to follow t elr r authoti-
{3) Acknowle j% ‘f DNFBPs, a provision would be added to allow regugosf}h e 2
the o ; . X ; AMLO Sche
appfofic_h r:e sector-specific guidelines for implementing the
fes tO 158

rﬁqu‘lremeﬂts.
. iremient L g i nts in the
Rett e ”95]';’;: should be subject to the existing record-keeping requ].re;nfhi B~
0 T DNfd tification data, account files, business correspondence and re
AMLO. lden ’

L eriod of six yeats.
- . aintained for a p
dons should be m
transac

¢ authorities i ; regimes applicable to
Rgg”ia';‘vge{;STB ptoposed to leverage on the existing regulatory reg
(7

S -ctively under the Legal Practitioners
ici s and estate agents respectively . i
- ac(émlnlt:;;q :llrlle Professional Accountants Ordmancc\%];pﬁ()zl anc‘lotr}:]e
L o , nforce the statutory C and record-
a5 ‘Ordinance (Cap.511) to e
Bstate Agatus
o rtstldl‘ml?;‘ﬂl,;”) the Hong Kong Institute of Certified Public Accountzir;t:
\ y* lc ; £ (13 i 7 o4 5 F OV .
® % L‘b (\,P C’)’; agd the Estate Agents Authority ( HEAA”) will take on %.tatutort}s
O i i : AM ments.
Ir'I_l]{\];or monitoting and ensuring compliance with the AMT;;) ézq;jl\:z -
b ion and search powers will not be granted to. the LS, porthe A
# Impecuol HEKICPA and the EAA should continue to rely on pp]jance
" L. LliS;; o asures under their respective legislation to handle non-comp ¢
disciplinary measutes o 4 .
No tgtther ctiminal sanction is necessary.

rvice providers
jnensing regi “the trast and comparny service pmw. . —
W’ffgg’fg}i””fﬁwf hand, the Companies Registry would bedmade the licensing
the o 1 e
s rc;ulatorv authority for trust and company service prov 11 essj.ﬂ e il be requived
or - services as a business w
¢ pers viding trust or company scr-\ : | e
& An}bpe:rwnlipzzce frim the Companies Registry subject to the apff)lhcan; ai:oper
tain a lic : : peans @
t(‘) Cj T:C;:r'i /partners/ultimate owners (where appl.?cable) meeu;g\lii f SChegule :
o T}; setvice providers will also be subject to the Al
test. ese serv.
e ' . '. t I
reqmtc]rrflllntsa criminal offence for any person or corporation to provide trust o
(13) It would be : . : : l
E mpany services as a business without a licence . N
Homever, on-compliance of CDD and record-keeping requ —
JEVEL, NON- e - il Py
. JiIlC\)rLeC‘) will not atteact criminal liability but only buperv:lor} sanr; e B
F : expanded to cover appeals agains s
| AMLO should be expand : apals e
3 Pﬁr«zésfjel{egistrar of Companies in implementing the licensing and disciplinary
made by the Regis

p S y IS,
company service pr
16%1111(, for the trus and Servici oviae

o L3 d 4 V []]C 1T ments § uw I)EC P a () ne bpﬂ ENncy
Cﬂd nts set out ¥ g . at it
AS examine b{) C, al 0sals to ennance ¥ i C

"
of benefic W O ng 11ES 1 h Custo:
ficial ner’%hlp Of H ng I<0 é) compa 5, ﬂlld (]J) O extenc e cu ne
oV )
dU.E d.lh € and re. ant I'ECOYK_JI* p]llg requllelm.nts to (lﬁSlgl atec on-fnanc al
gence d 1C\ kee
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Cap.615: Anti-Money Laundering and Counter- Terrorisy Financing (Financial Institutions) Ordingn
e o) O

businesses and professions. In addition, both the Hong Kong Association of Ba,
(“HKAB”) with input from the Hong Kong Monetary Authority ("HKMA”) haye also
developed guidelines to comba trade-based money laundering,

This Guidance Paper on Combating Trade-based M, engy Lanndering is provided 4 part

_ - _ o any
exelusive Proliew eBook exciusive content.

The rationale behind this is that since trade is an Important part of the Hong Kong
economy, its role as an international financial centre, and confidence in the iﬂt&gn'ty
of the banking sector may be adversely affected if authorised institutions (“A”) gq
not have appropriate systems and controls to manage various tisks which may arise i

the provision of financial services to support this important aspect of the Hong Kong
ﬁCOl]O]‘I]y.

The definition of “trade-based money laundeting” was broadened to now mean:
“[Trade-based money laundering] and terrorist financing (T' BML/FT) tefer to the
Process of disguising the proceeds of crime and moving value through the yse of

trade transactions in an attempt to legitimize their illegal origin or finance their
activities.”

Authorised institutions that are involved in the trade industry must now also establigh
and maintain adequate and appropriate tisk-based controls to address trade-hased
money laundcring tisks, which are an essential element of Als’ trade-related actvities,
Specifically, section 19(3) of Schedule 2 of the AMLO requites Als to establish and
maintain effective procedures not inconsistent with the AMLO for the purposes of
carrying out key duties under Schedule 2 to the AMLO, in respect of each kind of
customer, business relationship, product and transaction. This is specifically reauired
under sections 3-5, 9, 10, and 15 of this Schedule 2.

Accordingly, Als should develop written policies and procedures to assess and mitigate
money laundering risks arising from their trade-related customers aud activities,
Customer due diligence duties require that Als have trade contrels Hat clearly set out
the scope and use of appropriate information collected to facilitite the assessment
and identification of possible anomalies tegarding the appropriation of certain funds,
Key customer information related to trade-based activities include but is not limited to
the customer’s: (i) business nature (such as major products, jurisdictions and markets);
(i) delivery/transportation mode for goods or services; (iff) major suppliers and buyers;
(iv) products and services to be utilised from the AT; (v) anticipated account activities;
(vi) anticipated major methods and terms of payment and settlement; (vii) internal
customer risk assessment ratings by the Al; (viii) any previous suspicious transaction
reports filed with relevant authorities (to the extent possible bearing in mind legal and
regulatory constraints, including the need to avoid the risk of tipping-off); (ix) any ather
information from the relationship manager or other relevant staff, etc.

Authorised institutions must adopt a risk-based apptoach to the above CDD
requirements. This should take into account the four overarching risk factors of:
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615: Anti-Money Laundering and Counter-Terrorvist Financing (Financial Institutions) Ordinance
Cap.012: 27

ntry; (i) customer; (i) product/service; and (iv) delivery/distribution channel. A{S
e rov;de the appropriate tools and training to its staff to enable them to properly
must P

nduct trade-related risk assessments.
co

nd, Als need to ensure proper documentation and recor# keeping of both

. the 'el éDD assessment as well as continued updating of required and RECESSLY

ic Ii’nuiicm and explanations. In addition, Als are requited by the HKMA to maintain

mforrr;ase of names, particulars of terrorist suspects, and dcsignau—_rd part.ies if the tra»dt*j

- 71 based in a high-risk jurisdiction. Als must ensure that its designated parties

Zozn}}j:’g :;u:l sanctioned jurisdictions list are updated in a timely manner so that all
ata

activities are diligently monitored.

Conclusion o _ o e
The Ordinance imposes a statutory obligation on all financial institutions

Hong Kong to conduct propet customer due diligence investigations ar{d] r}mr;ﬁzrgir
on all their custoinaty and to keep records on both the cgromerei thembc.ﬂes e
transactions for o specified time period. Any non—cﬂorlnphance will (:értamly> re;%tl; o
supervisory and ctiminal sanctions on the offending FI in accordance to the penalties

listed azcomiescribed in the Ordinance.

Anti-Money Laundering and Counter-Terrorist Financing
(Financial Institutions) Ordinance (Cap.615)

Long title
Ver Date: 02/08/2012

An Ordinance to provide for the imposition of re.qui.ren?entls relating to_ ;usftorntl;]:;'
due diligence and record-keeping on speciﬁc_d ﬁnanmal_ msmut.lons, 1o provi -ie 121 he
powers of the relevant authorities to supervise comp-hance with those .rn:qu;\f cmens
and other requirements under this Ordinance; to provide fmI' the regulatlén 0 ! bliISJh
eration of a money service and the licensing of money service operators; tf)‘es a i
a review tribunal to review certain decisions made by the relevant authorities un
this Ordinance; and to provide for incidental and related matters.

(Enacting provision omitted — E.R. 2 0 2012)

(Originally 15 of 2011)

COMMENTARY

Overview

i i i i i itutions) [AMLO LT.01]
The Anti-Money Laundering and Countet-Tetrotist Financing (Financial Institutions) [

Ordinance (the “Ordinance™), which came into effect on 1 April 2012: is the“grf;;f%
legislation in Hong Kong implementing the Financial Action Task Force (“F/

Recommendations from February 2012.
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=, Laundering and Counter-Terrorist Financin, e Idl,' Inst I‘h’lloﬂj) FATRANCE
Mﬂilf)/ 44 Or1s CLRE (Bﬂﬁ' L (AT Ord
¢ 6. 5. M Y derin and Co Fie,

Lerrorist Financing (Financial Institutiong) Onrdy, Cup61 5; Anti
Nange

The overarching purpose is to combar terrorist fin
tackles this challenge is by imposing re
customer due diligence (“CDD’

ance. The main wq
quirements on financial insticu
) and record keeping.

Interpretation
v the Ordinﬂn{:e

tiong (“Fls")

~ gection 2 Ver Date: 01/04/2012

isi c Y i -di ance in
t hedule 1 COntainS interpl‘e‘[aﬁon prDHSanS thdt appl (8] th]S Ol dln
SC i

c(olfziance with their terms.
act

T y t

[ Sectc taty [01 I i[]a.]lCia] Set Vices a d the I]eaS may, by notice
(<] U

iIl thﬁ GaZCtte, a]'nend Part 2 Of SCthu]B ]..

According to the Joint Financial Intelligence Unit (“JIFUr
the Ordinance is to ensure: “IB]
international standards,”

,): one of the

Purpoges
etter alignment of the fina of

th Pfﬂvaj]jng

ncial sector wj

@
p‘llbh shed

There are three common stages in the laundering of money, and they
numerous transactions. An FI must now be on constant alert to
potential criminal activities. These stages include:

frf:quently im’OIvc
A1y such sign fop

COMMENTARY

() Placement - the physical disposal of cash proceeds derived from il

() Layering - separating illicit proceeds from their source by
of financial transactions designed to disguise the source of
audit trail and provide anonymity; and

egal activitjes,
creating complex lay,
the Money,

| th i i /i ist [AMLO 2.01]
- £ the Ordinance refets to Schedule 1 of the Ordinance which provides a list [A
§ection 2 ot the

: rith all their definitions
d expressions used throughout the Ordinance along with i B
e <0 woplied. Some other terms are specifically defined for various p
g Q) .

ers
sub\mt t]"]t

(i) Integration - creating the impression of a
wealth, In situations where the layerin,
effectively return the laundered pro

and the proceeds appear to be the
activities.

qnd meanings a

it wes Cﬁmnﬂy i the Otdinapce in other sections contained in the relevant part.
n the

g process succeeds, integration schemes

(o] >, Part P i Urdj.ﬂﬂ.rlCCS
esult f ystem Z £ i i 5 i to dﬁﬁ[] d terms in other

ool t (. onnecte I 1 . 'ar Of S ,ht,\.lrll (=) ]. fo&ldES llﬁ‘a.fmgf.’ attrt )U[able ‘ E. y . ( ! .)! 5
’ ° - IIES‘, ecphinre in this O dj 1ance, [()f ]IlStanCe, E.U-r_hO”ZCd instituton wun ;%%’% 15

i 5 “ Authority
- by section 2(1) of the Banking Ordinance (Cap.155) and lnsurzttin(: t4u0f o
H:‘;A"qf%%g“,‘%)” means the Insurance Authotity appointed under sectio
See para 1.10 of the Securities and Futures Commission’s “Guideline on Aﬂﬁ-Moncy (o i

51 Olllpaﬂ]eb OrdinanCe HP.41).
a (:C(.J (C
- lerrors nancin: p 20 5

£l p g ty e an ere B P d d DY tic
t la' out, pr rerore, the dfaftef‘!‘ have aﬂO\VEd these fCSCI]bLC mea_m.ngs to be amende 1 Y No €
N O W, § g fi } : e d T‘h ;

I 2012 whi ne m nin n n m n n the matket
n i i ed terms as and whe
i ea 5 given to de
| ‘ : i u, > into account changmgm fined d when th
other presentational aspects by E. -2 of 2012 which car e 1nto effect on 2 A, gust 2012 to take o5 gl
| dictates.

PART 1

Defining “money laundering” under the Ordinance
PrELIMINARY

term ~money launderin d ed in (C g el h L o
hﬂ T ¥ d g 18 Cﬁﬂ secton Of Part 1 OE SCh du]e ] to the [A MVILO 2.02
T

Ordinance to mean:
Section 1:  Short title

i g erty:
“an act intended to have the effect of making any property

Wor Date: 02/08/2012
(1} This Ordinance ma

y be cited as the Anti-Money Laundering and Counte-
Terrorist Financing (Financial Institutions) Ordinance.

a at 1§ thC i)f (f!ﬁ(lS btal ed om [he COMMISSION O[ an (]1C[Z.bl€ offence
O O O S10x : ;
( ) l] € laws Uf Hong lioﬂg Q f any {:Ollduct Wh]Ch 1t ]Ilad occut ed n
undﬁf , 01O

Hong Kong would constitute an indictable offence under the laws of Hong
ong LW

(2)44) (omitted as spent— E.R. 2 of 2012) R o

in di 7, re roceeds
(b) that in whole or in part, directly ot in directly, represents such p 1

not to appeat to be o so represent such proceeds.
COMMENTARY

i inance
Defining “terrorist financing” under the Ordin:

L (8] [ ML A 3]
Ille rerm € ) ) ﬁil 1N CINg 18 de illCd secaon
TOTISt B 1 8¢ of Pat f S(jhed j T the [A QO 2.0

IAMLO 1.01] The Anti-M oney Laundering and Counter-Terrorist irectly or indirectly, of any property —
Ordinance came into effect on 1 Aptil 2012. This section has not been amended since. (@) the provision or collection, by any means, direc d\ ' 5 )
Subsections 1(2) to 1(4) were omitted as Spent putsuant to the Second Editorial Records (i) with the intention that the p‘r‘OPCrt}r be used; o
of 2012 after the Ordinance came into effect. (i) knowing that the property will be used,

‘ . . . ituti i eans:
Financing (Financial In stitutions) Ordinance and m

316 317




[AMLO 2.04] The Otdinance takes into account the real world 1

[AMLO3.01] The Financial Action Task Force (“FATF”

Cap.G15: Anti-Money Laundering and Counter-

Lerrorist Financing (Financiql Institution, ) Om.r.mm

in whole or in part, to commit one Of MOTe terrotist acts
property is actually so used); or

(b)  the making available of any property or financial
means, directly or indirectly, to or for the benefit o
being reckless as to whether, the petson is a terrorist

(© the collection of property or solicitadon of financia
means, directly or indirectly, for the benefit of a p
reckless as to whether, the person is a terrorist ot te

(Whether Or figy the

(or related) servic
f a person know;
! owin,

_ 8 that, o,

Or terrorist associate; gy
:

I {or related) Services
erson knowin

g that, of being
LTOLISt associate,

5, by g5
, by

Practical applications of the Ordinance

mplications that both terrorises ang
terrotist organizations tequire financial support in order to achieve their ajmg There

is often a need for them to obscure or disguise links between them and theijr fundi

soutces, It follows then that terrorist groups must similarly find ways to launder funds,
regardless of whether the funds are from a legitimate or llegitimate soutce, in order
be able to use them without attracting the attention of the authorities. Accordjngjy, these
provisions of the Ordinance were crafted to expose such potential threats ang Prevent
the negative impacts such money laundeting may have on the industry

as well as the
wotld in the grand scheme of things.

Section 3: Application to Government

Ver Date: 01/04/2012

ise expressly provided.

- @@=

COMMENTARY Y

This Ordinance applies to the Government, except as otherw

Overview

) guidelines were prinarly directed 1o
countries. The drafters of the Ordinance, however, knew tha:

seldom the frontline operators in the financial world. Regul
monitoting were typically

e Government i
ations and illegal transactions
left to the financial institutions (“FIs”) including: private

sector banks; insurance companies; credit card companies; etc.

See for example Section A(l) of FATF Recommendations, Feb 2012, which stated that:
Countries shonld require financial institutions and designated non-financial businesses and
Professions (DNFBPs) 1 identify, assess and lake eff

eclive action to wmitigate their money
lanndering and terrorist Jinancing risks. "

As such, section 3 was drafted to include that the government also shares in this duty of
due diligence and monitoring to ensure that illegal monetaty transactions will be propetly
identified and reported to the relevant legal authorides. The drafters specifically had
the Post Office and Postmaster General in mind when putting together this provision

of the Ordinance, The legal effect of this section 3 is that the Government will be
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Launde Z’tgd?}d Counter Terrorist Financin, ﬂmmzc‘ml[ tiy ) O

: a

Anti m 2y 4

w,éﬁ-‘

¢ of the remittance service as operated by 1-:he Postmaster- (;u;zrz;l.f'It'EZ

und in TP d otherwise not be bound by this Ordinance as sccuo.n o0 s

g ‘O 1 Clauses Ordinance (Cap.1) provides that no leglslalnon s‘ ‘

:hndS?f: :;eﬂ it is‘r:xprcssly provided in the legislation or unless it appears
e Sta X

Govern™®
: erpretation
pebinding ©*
ecessary im ) . i alty under later
4 ower of the relevant authorities to IMpose a pecuniary Pe}? ttze:ﬁon 2104
'Howcver’l g;(g ot to order a payment of daily pecuniary penalty A 211ordjng to that
jon 2 . ; . the Government acc
pretion -\ is not exercisable in relation to
Ordinance 1§ not €
of the

section 2109)-

plication that the State is bound.

lication to the Postmaster General
P
‘ . i gl crated by the
- th(;um: er monitoring will apply to the remittance service oeradte CeyWith
: | \ i an
diligence an Pd Sipervised by the Postmaster General, Note that in accc;rr -
H i e g E
POSt‘Ofﬁcc a.ﬂn 2t the Post Office Ordinance (Cap.98), tl.ne Pmtfms e
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[AMLO 3.03] Later section 21 of the Ordinance empowers the relevant authori

Ciap.615: Anii-Money Laundering and Counter-Terrorist Financing (Financial Institutiong) 4
5) Ordingpg,s

tbc' P"’_S“_nafftef C_}fmﬂfﬂj, deputy postmaster general and assistant postmaster
which is in line with the interpretation under the Post Office Ordinance (Cap 9Sj)g,fener i
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Section 4: Immunity

Ver Date: 01/04/2012

(1) A relevant authority or any other person does not incur any civil liahii;
for anﬁhlng done or omitted to be done by the relevant authority or the per 0 t.Y
good faith in the performance or purported performance of a function cmli‘; '}eg b
imposed on the relevant authority by or under this Ordinance. T

) (2) The protection conferred by subsection (1) does not affect any liability of
the Government for the thing done or omitted to be done by a public officer in the
performance or purported performance of the relevant function.

COMMENTARY

Overview

[AMLO 4.01] Section 4 of the Ordinance provides immunity from civil labilities for act done in good

aith by a PEI‘SOH i i nu
J or relevant authority, cither im i it
f A 5 1 d
’ b pOSCd ot of their own vo.
the Ordjnance. ’ X

It is 51‘1bm1.tted that this immunity could provide the legal basis for immunity in the
following situation: '

?ﬂﬁ/ﬁ A suipects that company B may be involved in woney laundering. Bank A suspects, but
as i not sought a decision from a court of law: Bank A makes o report to the Joint Financial
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Intelligence Unit (“TIFU") in the correct form. According 1o this sub-section, Bank A will be
e froms civil liability in an action bronght against Bank A by Company B in the event that

Company suffers somie foss.

The purpose of this provision is to give institutions and people the freedom to report
if they merely suspect that an illegal transaction may be occurring, This is distinct from
waiting for concrete ot hard evidence, which may never in fact be gathered, and the
suspected proceeds of crime may in fact have already been dissipated.

Essentally, the spirit of the section is to provide immunity for reports based on a hunch.
This provision preserves liability on public officials under the Ordinance.

Therefore, the immunity seeks to provide immunity to private sector actors only.

PART 2
REeLATING T0 CusToMER DUE DILLIGENCE AND RECORD-KEEPING

Schedule 2 has effect with respect to financial institutions
Ver Date: 13/11/2016
(1) Subject to subsections (2), (3) and (4), Schedule 2 has effect with respect to

nnancial institutions.
(2) Schedule 2 has effect with respect to an authorized insurer only in relation to

Section £°

long term business carried on by the insurer.

(3) Schedule 2 has effect with respect to an appointed insurance agent or
authorized insurance broker only in relation to any transaction carried out by the
appointed insurance agent or authorized insurance broker involving a contract of
insurance deseribed in column 3 of Part 2 of the First Schedule to the Insurance
Companies Ordinance (Cap.41).

(4)  Schedule 2 applies in relation to the issue of a stored value facility within the
meaning of the Payment Systems and Stored Value Facilities Ordinance (Cap.5 84) by

an SVF licensee or a bank only if- (Amended 18 of 2015 5.68)
(a) the maximum value that can be stored on the facility exceeds $3,000; and

(b) the facility is in form of a physical device provided by the issuer to the
user and the value is stored on the device. (Amended 18 of 2015 5.68)
(5) If a financial institution knowingly contravenes a specified provision, the

financial institution commits an offence and is liable -
(a) onconviction onindictment to a fine 0f$1,000,000 and to imprisonment

for 2 years; or
(b) on summary conviction to a fine at level 6 and to imprisonment for

6 months.
(6) Ifafinancial institution, with intent to defraud any relevant authority, contravenes

a specified provision, the financial institution commits an offence and is liable —
(a) onconviction on indictment to a fine of $1,000,000 and to imprisonment

for 7 years; or
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