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15-210  Further tax on uncontrolled partnership income

The rate of further tax on uncontrolled partnership income between 2014/15 fo
2016/17 is, with one exception (see below), 47% reduced by the average rate of ordinap,
tax — calculated without rebates or credits — applicable to the taxpayer’s total taxabls
income (/ncome Tax Rates Act 1986, s 12(7); 35). The rate for 2017/18 is 45% reduceg
by the average rate of ordinary tax. The imposition of the further tax has the consequeney
that the partner pays tax on the income at the top marginal tax rate.

P> Example

B has a taxable income of 550,000 for 2016/17, of which $10,000 is uncontrolled partnership income,
has no primary production income. Assume that there are no deductions allowable against the
uncontrolled partnership income. B’s tax liability is calculated as follows:

Tax payable at 2016/17 rates (Y42-000) on taxable income of $50,000 v oo

$7.191
Plus:  further tax on uncontrolled partnership income
" 07 %
(18 310,000 X 3TALY™) coooveieeeeeee e __2‘1‘41
10,93
Plus: Medicare levy (2% x $50,000) 1000
Tl CAEPAYABIE cuvssvsimsnssnsitess i LD T s secmemrms s ssensmse s ss e o i M
* The rate of further tax is caleulated as:
47% — ( £ross tax on taxable income % 100) %
? total taxable income
$7,797
= 07 2 0,
47% —( $350,000 x 100) %
=47% —15.59%

=3141%

Exception for primary producers subject to averaging

The exception is where the taxpayer is a primary producer who .is subject to the
averaging system. In certain situations, only part of the primary producer’s income is
subject to averaging (18-210). As two different rates of tax will be levied in such cases,
one on income subject to averaging and another on the remaining/income, it is necessary
to identify separately uncontrolled partnership income that avaiiiies for averaging and
uncontrolled partnership income that does not qualify for averaging (s 94(10A) to (10C)).

[FTR 564-000]
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[ntroduction

16-000 Taxation of trusts

is er deals with the taxation treatment of the income of ordinary trusts
ﬁhlt:rgggjc}(i)y will or instrument of trust),_d_eceased estates, corporate unit trusts and
i 3;rading trusts. The trust income provisions are largely contained in TTAA36,
o h there are CGT and imputation provisions in the ITAA97 that are relevant to
althougLe islative references in this chapter are to the ITAA36 unless otherwise specified.
guf-::in f:gll{ds, such as ACNC registered charities, may be exempt from tax. These are
dizc-ussed in Chapter 10.

' ' idered in Chapter 31
T the tax planning aspects relating to t‘rusts are CDﬂSldere_ _
rtiscall]:lyo%l-MO) ';nd the CGT provisions that affect trusts are considered in Chapter
g%a(particularly 911-290). The use of trusts to divert personal exertion income to family
members is discussed at §30-600.

Special rules apply in calculating the tax on certain trust income of minor
beneficiaries, ie persons under 18 years of age. These rules are discussed in Chapter 2 at

92-160 and following.

i i istributi ived through a trust are
vales that apply in relation to franked distributions receive : :
discugl{ea N (;hapterelpgn particular, see 74-860) and the rules that apply to capital gains
receivad through a trust are discussed in Chapter 11 (in particular, see 911-060).

n.visw of taxation of trusts

In December 2010, the then Assistant Treasm’_er a_nnounce_d that, to address the
“major uncertainties”” after the High Court’s decision in Bamford, there WO.U}.d bf’ﬂ e;
public consultation process as the first step towards updating the trust provisions 0
ITAA36 Div 6 and rewriting them into ITAA97. Any move to tax trusts as Corflpamles
was ruled out. Subsequently, legislative action, mtf;nded to be an interim measure (clmt ﬁ/,
was taken to deal with the streaming of capital gains and franked distributions and the
inappropriate use of exempt entities as beneficiaries (6-077, 96-274).

i initiati . Although a consultation
Since then, the reform initiative appears to have stalled.
paper and a policy options paper on the reform of ITAA36 Div 6 were released and a
revised commencement date of 1 July 2014 for any amendments was announced, pothmg
else has happened. Indeed, it is not clear what the view of the present government is.

Trusts and Trustees

96-010 Trusts and trustees

A trust of property or income may be described as a fiduciary obligation imposed on
a person (the trustee) to hold property or income for a particular purpose or purposes, }(l}r.
for the benefit of other persons or classes of persons who may or may not include the
trustee. The fiduciary obligation may be imposed on the trustee either by the person
establishing the trust (who may be the same as the trustee), by another person, by co_uirt
order or declaration, or by operation of law. Although the trustee may hold the 1eg.'alht1§1 e
to property, etc, the trustee is compelled in equity to deal with it in accordance with the
express or implied terms of the trust.

The executor or administrator of a deceased person’s estate is not strictly the trustee
of the estate until executorial or administrative functions are completed, but an executor
or administrator is expressly made a trustee for income tax purposes by the expa_nde;d
definition of “‘trustee” in s 6(1). A company formed by the trustee of a will in
dccordance with its terms to carry out some or all of the trusts is not a trustee for tax
purposes. The expanded definition of “‘trustee’’ also includes a person acting in a
fiduciary capacity.

16-010
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The Official Receiver in Bankruptcy of an insolvent deceased estate is a trustee, 5

is the receiver and manager of the assets of a company appointed by the debentyy

holders and a mortgagee in possession.

A trust for income tax purposes is property, or an interest in property, that is Vesteg
in and under the control of a person who is a trustee, and that produces income,
deceased estate is a trust pending completion of its administration and thereafter untj| all
the assets have been distributed to the beneficiaries. A person who has only limiteg
powers to deal with property as an intermediary for the legal owner is not a trustee ofg
trust. An agent who receives moneys, etc, for a principal is not a trustee, 1

The following have been held to constitute a trust:

moneys held under a court order by solicitors acting as trustees pending fhe
outcome of proceedings to determine who was entitled to the moneys (Harmer)

® compensation paid into an accident compensation fund for the benefit gof

dependants of deceased workers (Registrar, Accident Compensation Tribunal (Vie))

® moneys paid into a joint bank account “‘on trust>’ pending the determination of te
parties’ respective entitlements contingent upon the occurrence of future eventy
(Walsh Bay Developments)

® money stolen by an employee from his employer (the money was held o
constructive trust) (Zobory).

It is important to note that the provisions of Div 6, which operate to determine the
circumstances in which the trustee or a beneficiary is taxed, only apply if there is income
of a trust estate. That requires that the trustee must stand in relation to a proprietary right
by virtue of which income of the trust arises (Leighton). In Leighton, the Full Fedod
Court held that the taxpayer (a non-resident individual) was not a trustee in tespe.* of
income derived on an accruals basis by two non-resident companies that carried o:1 shae
trading activities; the proceeds of sales of shares which came to be held by, the 1axpayer
did not represent the income of either of the companies but rather r<piesented the
realisation of the income that they had already derived.

Although a liquidator of a company is within the statutory. déSaition of trustee a
g q pany ry

liquidator is not a trustee of a trust estate in any ordinary sense (Australian Building
Systems).

For details of the withholding requirements relating f0 wust investments where no
TFN or ABN is quoted, see 26-200.

[FTR 950-517, §50-519)
§6-015 Resettlement of a trust

There was previously considerable doubt as to whether and, if so, in whal
circumstances one trust estate could come to an end and a new trust estate commence.
This particular issue often arose in the context of an amendment to a trust instrument and
the question was whether the amendment would cause a “‘resettlement”’. Of course, if 8

new trust arose this could have significant income tax and CGT consequences. It may
cause, for example:

® the trust property to be realised at trustee level (with potential trading stock
depreciation and CGT implications)

® carried forward tax benefits to be lost

® beneficiaries to dispose of their interests in the original trust and to acquire interests
in the new trust.

16-015
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In Commercial Nominees, the High Court (afﬁr?nir_lg a decision of the Full Federal
held that no new trust was created where significant changes were made to a
Cour! fund trust deed, primarily because there was a continuing trust estate (ie
the fund). The High Court observed that the fund, both before and after
administered as a single fund, and treated that way by the regulatory

superann pation
the property of
the changes, was
authority.

More recently, the question of the continuity of a trust was considered by the Full

1 Court in Clark. The trust in that case was a unit trust and no amendment of the
Federél d was involved. However, the Commissioner contended that there were several
- e:[?ons which caused a break in the continuity of the trust. A majority of the court
tra.r;{sa‘t;e view that the indicia of continuity applied by the High Cout in Commerc_za[
i ees (namely, the constitution of the trust, the trust property and membcr_shl_p)
NOT'md enerally and not only in the context of a superannuation fund. The majority
= l'flergd that, when the High Court in Commercial Nominees spoke of trust pro_pgrty
CogSi embershifg as providing two of the indicia for the continued existence of the eligible
gﬁtryn or trust estate, the court was not suggesting that there had to be a stric:t. or even
partial identity of property for the ﬁr_st and objects for the second. Tt was quakmg more
enerally: that there had to be a continuum of property and meml:_oershnp, which could be
igdentiﬁed ot any time, even if djfferent from time to time; .and without severance of one
or bott izading to the termination of the trust in question. In the present case, the
Comimicsioner never contended, nor on the eyldence could he,_ that there was a severance
ir e continuum of trust property and oblects of the paﬁlcglar trust. Their !dqntlty
¢ranged from time to time, but not their continuum. An application by the Commissioner
for special leave to appeal to the High Court from the decision of the Full Federal Court

was refused.
Commissioner’s views

The Commissioner’s current views in relation to the amendment of trust deeds are
set out in TD 2012/21. According to that determination, the Commissmnc_zr accepts thgt,
as a general proposition, the approach adopted by the F}ﬂl Federal Court in Commfzrczal
Nominees is authority for the proposition that assuming there is some confinuity of
property and membership of the trust, an amendment to the trust that is made in proper
exercise of a power of amendment contained under the deed will not have the result of
terminating the trust, irrespective of the extent of the amendments so made so long as the
amendments are properly supported by the power of amendment.

The Commissioner accepts as an accurate statement of the current law that
continuity of trust is a function of whether the trust continues in existence under trust law
in contradistinction to having terminated. Amendments validly made pursuant to a power
of amendment that will not lead to the creation of a new trust include amendments adding
to, or deleting, beneficiaries, the extension of the vesting day, amendments to the
definition of income and amendments to permit the ‘streaming’” of different classes of
income. The position is the same with court sanctioned amendments or variations.

However, the determination states that even in instances where a pre-existing trust
does not terminate, it may be the case that assets held originally as part of the trust
property commence to be held under a separate charter of obligations as a result of a
change to the terms of the trust — whether by exercise of a power under the deed
(including a power to amend) or court approved variation — such as to lead to the
conclusion that those assets are now held on terms of a distinct (ie different) trust. Thus,
depending on the facts, the Commissioner considers that the effect of a particular
amendment might be such as to lead to the conclusion that a particular asset has been
Settled on terms of a different trust by reason of being made subject to a charter of rights
and obligations separate from those pertaining to the remaining assets of the trust.

16-015
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Trust Returns

96-020 Trust return

An annual return (often referred to as Form T) must be lodged for a trust
irrespective of the amount of income derived by the trust (f44-060). Corporate unit trusm’.
and public trading trusts should use the company return form: §3-045. The trust return jg
to be lodged by any one of the trustees who is a resident of Australia. If there is no trustes
resident in Australia, the return must be lodged by the trust’s public officer (6-050) or,
where no public officer is appointed, by the trus’s agent in Australia. Trust returns are

usually required to be lodged by 31 October after the end of the income year to which the.

retumn relates (124-060).

Under the group consolidation regime, the head company of a wholly-owned group
of entities (including trusts) may lodge a single consolidated tax return (118-010).

The trustee of a ““transparent trust’” or a “‘secured purchase trust”” is not required tg
lodge a return provided that, broadly speaking, the income of the trust estate is vested
indefeasibly in the beneficiary (PS LA 2000/2).

The return form and the associated instructions should be checked to see what
information needs to be provided with returns. Many elections available to taxpayers
under the tax law are not required to be in writing or lodged with returns. Whether or not
an election has been made will generally be evident from the calculation of taxable

income as disclosed in the return and from the records required to be kept to verify that
calculation (24-040).

False statements about trust income

I a trustee makes an incorrect statement about the net income of a trust estate that
results in a beneficiary having a shortfall amount, the trustee is liable to pa .n
administrative penalty (29-160).

[FTRN72-300f]
76-030 Trustee of deceased estate

For the year in which a taxpayer died, the trustee of the deceased cstate is generally
required to lodge an individual tax return of the deceased’s income up to the date of death
(12-030, 92-080). The trustee is also generally required to lodze n deceased estate trust
return for the remainder of the income vear for the income recatved or derived after death
by the deceased estate.,

The individual tax return of the deceased’s income up to the date of death may take
into account expenses incurred by the trustee in relation to the income tax affairs of the
deceased (Y16-850). Medical expenses incurred by the deceased and paid by the trustee

may be taken into account in the return in calculating the offset available for medical
expenses (]15-320).

The Commissioner has released a draft practical compliance guideline for smaller
and less complex estates to enable the trustee to wind up the estate without concern that

they may have to fund any of the deceased’s liabilities from their own assets (Draft PCG
2017/D12).

The trust return for the deceased estate must include income derived by the estate
after the death of the deceased, and amounts received by the trustee after the death where

those amounts would have been assessable to the deceased had they been received during
the deceased’s lifetime (Y6-180).

Generally, trust returns must continue to be lodged for each financial year until the
estate 1s fully administered, unless the trust is non-taxable.

96-020
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Rate of tax first three income years after death, the income of a resident deceased estate
For the “lly taxed at [TAA36 s 99 rates (442-030), ie normal individual tax rates
15 conc

No Medicare levy is payable (742-033).
For a checklist of the tax consequences of death, see 944-170.
[FTR §695-040]

16-040 Personal liability of trustee

A trustee is answerable as the taxpayer for the doing of all things required PTy A[Bgt;){

in relation to income derived by the trustee in a representative capacity. ( s
U der that provision, a trustee is authorised and required to retain out of that
2 L fficient moneys to pay taxes (including penalty tax and interest) that are or will
e able by the trustee in a representative capacity, including where _the trustee
o pa}é on trust under a court order (Fermanis v Cheshire Holdings). The
o 'mqnuzr’s view that a trustee’s liability to retain does not depend on an assessment
Commlsb;ﬂgn made was rejected by the High Court in Australian Building Systems. A
b 'seno* personally liable for tax, except to the extent of any failure to meet the
o cecuirements. A trustee’s right of personal indemmity from a res@ual
retenft'm"l:l ) 1; respect of proper trust expenses, including tax, was afﬁ_rmed in Balldn v
beni lrif: though the beneficiary had argued that it should not be required to indemnify
gicft:lgfée because the tax resulted from the trustee’s failure to take the trust offshore to
avcia tax. -

If a trustee complies with all the requirements of the tax law and then distributes t]ze
corpus to the beneficiaries without any notice of an intention by the Connt}ussmner g
issue additional assessments, the Commissioner canpot recover taxes therea tm(r1 asse_?sest
to the trustee from the beneficiaries to whom the dlS‘t‘rlb'l.ltIOI’lS have bien mz; et. ( rllril
recoupment tax, payable where there has been a “‘new generation™ trust stripping
scheme, is a special case: §6-270.)

ts trust property at a gross undervalue to a non—beneﬁ_ciary tenant, this

may E;r?otlrgf tt?)e ;ebieach 01} tl}zlsityunless%here is an intention to thereby mduect]y benefit
the beneficiaries. The letting at undervalue may support an inference that the Prope}f'ty
was let partly for non-income earning purposes, with the regult that dedl_lcf;})nslh or
outgoings on the property may need to be apportioned (Madigan: 916-650; Fletcher:
q16-010, J31-370). |
[FTR §782-060]

96-050 Public officer of trust

A trust that does not have a resident trustee and that has a business in Australia or
Australian source property income (except dividends, interest or royalties fub‘]ec:l to
withholding tax) is required to appoint a public officer to ensure that the trustee’s taxa 1f0n
responsibilities are met. The qualifications for the public officer are the same‘as 01;
public officers generally (3-030). The Commissioner has power to uu_:ntlp
(conditionally or unconditionally) particular trusts from the requirement to appoint a
public officer.

The appointment of a public officer must be made within 90 days after the earlier of:
(a) the date on which any business was commenced to be carried on by the trust in
Australia; or (b) the date on which the trust commences to derive relevant property
income from Australian sources. Failure to appoint a public officer is a strict liability
offence that may result in a fine not exceeding 1 penalty unit (currently $210) for each
day that an appointment is not duly made.

[FTR q781-700]
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Method of Taxing Trust Income

96-060 Trust not separate taxable entity

A trust is not a separate taxable entity. This is despite the fact that a return of tryg
income must usually be filed by the trustee and that, in certain circumstances, the trusteg

may be liable to be assessed and to pay tax on the whole or part of the trust income in thyt

representative capacity.

In general terms, it is the beneficiaries who are ultimately entitled to receive ang
retain the trust income (/6-085) who are taxable on the net income as defined for income
tax purposes (96-080). The trustee is generally taxed only on the balance (if any) of the
net income as defined for tax purposes as is referrable to income to which no benefici
is presently entitled, or to which a beneficiary is presently entitled but which the
beneficiary cannot immediately receive because of some legal incapacity such as infancy
or insanity (s 96). (Corporate unit trusts and public trading trusts are a special cage;
96-280 —96-330.)

Where the Commissioner is uncertain as to which taxpayer is liable fo tax,
alternative assessments may be issued in respect of the same income (§25-100), eg one tg
the trustee and one to another person, provided there is no double recovery of tay
(Trustee of the Balmain Trust).

Subject to certain qualifications relating to foreign source income, trust income i
taxed in the year it is derived by the {rust, and it is taxed either to the trustee or to the
beneficiaries, or a portion of it is taxed to the trustee and a portion to the beneficiaries,
Thus, the beneficiaries may be taxed on their respective shares of the net income of the
trust for tax purposes even though the trustee has not physically distributed that income t¢
them by the end of the year in which it is derived. However, it is clear that, if some or the
whole of the income derived in one year is taxed to the trustee or to beneficiaries wi
have not yet received it, it does not again become subject to tax when it is subsecucndy
distributed to the beneficiaries (§6-130).

The primary provisions relating to the taxation of trust income are contaiicd in Pelll
Div 6 (s 95AAA to 102). The primary provisions were modified, from and including the
2010/11 income year, where the trust has a net capital gain, a franked aistribution or a
franking credit included in its net income for tax purposes (see below).

The net income of a trust for tax purposes is taxed either to ize beneficiary or trustee
as follows:

® the beneficiary is assessable if the beneficiary is presently entitled to income of the
trust, is not under a legal disability and is a resident at the end of the income year
(6-110)

® the trustee is assessable on behalf of a beneficiary who is presently entitled to
income of the trust but is either under a legal disability or is not a resident at the end
of the income year (§6-120), and

® the trustee is assessable on net income of the trust to the extent to which no
beneficiary (or the trustee on behalf of a beneficiary) is assessed on it (§6-230).

Undistributed foreign source income is not taxed in the year it is derived by the trusl
where either: (a) the beneficiary presently entitled to it is not a resident; or (b) there is n0
beneficiary presently entitled and, subject to special accruals measures (§6-0753), the trust
is a non-resident trust. However, the income is assessable in the income year in which it
is distributed to a beneficiary who is a resident at any time during that year. Where
foreign source income to which no beneficiary is presently entitled is taxed to the trustee
under s 99 or s 99A, because the trust is a resident trust, the distribution of that income @
a non-resident beneficiary may entitle the beneficiary to a refund of the tax paid by the
trustee (§6-150).

16-060
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The broad effect of the modification of the primary provisions in relation to capital

ains and franked dividem_:ls is that cz_ipital gains and franked distributions are taken out of

%he operation of Pt IIl Div 6 by Div 6 and are dealt with by provisions in ITAA97

gubdiv 115-C (capital gains) and Subdiv 207-B (franked dlstributio_ns). Provided the trust

deed confers the necessary power, the trustee can °‘stream’ capital gains and franked
distributions to beneficiaries by making them *‘specifically entitled”” (f6-107).

According to the Commissioner, there has been an increase in the use of New
Zealand foreign trusts by Australian residents as a vehicle for cross border tax planning.
However, Australia’s right to tax the trustees of NZ foreign trusts on Australian source
income under Div 6 is not affected by the treaty. For the purposes of determining
residency under the treaty, the relevant person is the trustee and not the trust (TR

2005/14).
[FTR §50-501ff]

96-070 Multiple trusts

One person may create several trusts, either in the one trust instrument or by means
of several separate trust instruments, in favour of the same or different beneficiaries.

With-one specific exception, the incomes of separate and distinct trusts are not
aggregeict even though one person may be trustee of each. But, for this advantage to
accruz, tuere must be a clear intention to create separate and distinct trusts. While it may
nrr we necessary to keep separate bank accounts, to divide the corpus physically and to
in rost the funds of each trust separately, literal compliance with the terms of the trust
mstrument is necessary.

The exception arises where a beneficiary under two or more trusts is a minor whose
income is taxed under the special rules discussed at §2-160. Where the beneficiary’s
income from one trust does not exceed $416 (so that tax would not normally be payable),
but the beneficiary has income under one or more other trusts and the total exceeds that
amount, then the trustee must pay tax on the beneficiary’s income at the rate applying to
minor beneficiaries (2-220, §2-250) ({ncome Tax Rates Act 1986, s 13(4)).

[FTR 450-912]

16-075 Accumulating income of non-resident trusts

Various special measures prevent the deferral of Australian tax on trust income
accumulated in a non-resident trust for the benefit of an Australian resident beneficiary of
the trust (Pt I1I Div 6AAA). These special measures extend to trusts that do not have the
derivation of trust income as an object but instead concentrate on realised capital gains at
the end of a period of time.

Accruals basis of taxation. The attributable income of an Australian controlled non-
resident trust is required to be assessed on an accruals basis to a resident who has directly
or indirectly transferred value to the trust where the transfer was made, in the case of a
discretionary trust, at any time and, in the case of a non-discretionary trust, after 12 April
1989: The accruals provisions do not apply in relation to arm’s length transfers or to
certan post-marital or family relief trusts. See §21-320 for the meaning of “‘attributable
meome’’ and §21-290 for a discussion of the accruals measures.

Interest charge on distributions. A distribution to an Australian beneficiary out of
accumulated income of a non-resident trust that has not been taxed under the accruals
Mmeasures or the ordinary trust measures bears an interest charge, measured by reference
to the period from the end of the income year in which the non-resident trust derived the

Hcome to the end of the income year (of the beneficiary) in which the income is
distributed (21 -350).

[FTR §51-370, §51-398]
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76-077 Net capital gain and franked dividends: special rules

Some fundamental changes to the taxation of trust income (and, in particular, Wherg
the net income of a trust for tax purposes includes a franked distribution or a net capigy)
gain) were made with effect from and including the 2010/11 income year. The following
points should be particularly noted:

® Where the net income of a trust (6-080) does not include a net capital gain or 4
franked distribution, the changes had no practical consequence and the principles of

Div 6 that had previously applied continue to apply. This requires determjning-
whether a beneficiary is presently entitled to a share (ie a fraction or percentage) of

the income of the trust (ie the distributable trust income as determined iy
accordance with trust principles and the trust deed) for the particular income yegy
and then applying that fraction or percentage to the net income of the trust g
calculated for tax purposes (6-110, §6-120). The trustee is taxed on any net income
that is not attributed to a beneficiary in this way.

® Where the net income of a trust for tax purposes includes a net capital gain or g
franked distribution then the capital gains and franked distributions that are
reflected in the net income are taken outside the operation of Div 6 (by Div 6E) ang
are subject to the special rules in ITAA97 Subdiv 115-C (capital gains) and 207-B

(franked distributions). These special rules enable the trustee to stream capital gaing.

and franked distributions (provided the trust deed confers the necessary power on
the trustee) by making beneficiaries “‘specifically entitled’” (]6-107) to amounts of
a capital gain or a franked distribution. The way ITAA97 Subdiv 115-C and 207-B
operate is described at §11-060 and 9[4-860.

® To the extent that a capital gain or franked distribution is not attributed to g
specifically entitled beneficiary then it is attributed to the beneficiaries of the {rus:
in accordance with their adjusted Division 6 percentages. A beneficiary’s adiusted
Division 6 percentage is the percentage of the income of the trust (including capital
gains that are treated as income and franked distributions) to which a beneficiary ig
presently entitled, adjusted for any part of the capital gains or frankea distributions
to which any beneficiary is specifically entitled.

® In practical terms, although capital gains and franked distribuiicn are taken outside
the operation of Div 6, capital gains and franked disaibutions to which no
beneficiary is made specifically entitled are (broadly) t=xed to beneficiaries and/ot
the trustee in the same way as the other income of the truct,

Tax exempt beneficiaries

There are two anti-avoidance provisions which may apply where a tax exempt
beneficiary is presently entitled to income of a trust. Where they apply these provisions
operate to deny the present entitlement of the exempt beneficiary to income of the trust
(so that the trustee is assessed on an appropriate share of the net income). See 46-274.

Calculation of Trust Income

96-080 Net income of a trust

Since a trust is not a taxable entity (16-060), the calculation of the ‘‘net income’” of
a trust is simply the first step in determining the amounts on which the trustee and/or the
beneficiaries are assessable.

The net income of a trust is the total assessable income of the trust calculated as if

the trustee were a resident taxpayer in respect of that income, less all allowable
deductions (s 95(1)).

96-077
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The calculation of the net income requires both Australian gnd foreign source
related deductions to be taken into account. The tax treatment of net income
hutable to foreign sources depends, in the case of income to which no beneficiary 1s
e entitled, on whether the trust is a resident trust and, in the case of a presently
re-sen:jl 5‘i)eneﬁc'151,1ry, on the residence of the beneficiary. Net income of a non-resident
pune butable in certain circumstances to a resident (§6-075).

income and

frust may be attri

The character of a receipt for tax purposes (ie income or capital) is not determined
py trust law or the terms of the particular trust deed. In qther words, neither trust law nor
" orovisions of the trust deed can alter the character of a receipt for tax pu.rposes'(ANZ
g . Bank). Profits on the sale of capital assets would generally be an accretion to
Savtfgifor trus‘t purposes, but may be assessable income for tax purposes, for example,
iifjper the CGT provisions (f11-030).

In calculating the net income of a trust, a trustee carrying on a business must use
generally accepted accounting principles, including accrual accounting (Zeta Force).

The assessable income of a trust includes the whc_)l‘e of the trust’s interest in th; net
income of a-partnership of which it is a mem_ber, even if that sharg has not l_)f:en rc_celved.
Whether 4 gain or loss from an im_festment is made by a _tru_stee 1S on _capltal or income
account depends on the application of the normal principles (business transaction,
isolated profit-making transaction etc) (TD 2011/21).

In general, all deductions for expenses which would be available _if a resml_ent
taxpayer had derived the trust’s assessable income are taken into account in calculating
the net income of a trust. Where the deductlon_s exceed the_ assessable mcomc,. the
resulting loss is taken into account in calculating the net income of the trust for
succeeding income years, ie the loss is not distributed among the beneficiaries or the
trustee as representing corpus. However, under the trust loss measures, a trust may not _be
able to deduct a prior year loss or certain debt deductlo_n_s (for bad debts and debt/equity
swaps) unless it satisfies certain tests (f6-262). In addition, past losses that, under trust
law or the terms of the trust instrument, are required to be met out of corpus are not
allowable in calculating the net income of the trust for tax purposes in relation o a life
tenant or a beneficiary with no beneficial interest in the trust corpus.

P> Example 1

For the prior income year, The Clooney Trust suffered a loss of $S()_0. For the cur.rent income year, its
net trust income for tax purposes, before taking into account the prior year loss, is $2,000. U11(_1cr the
terms of the trust, the loss is to be met out of corpus. One of the two beneficiaries (Andrew) is entltlef] 0
half the trust income for life but to no interest, contingent or otherwise, in corpus. The other l:?eneﬁmary
(Felicia) is entitled to the remaining half of the trust income and also has a contingent intere_:st in the trust
corpus. The net trust income for tax purposes for the current year is: (a) so far as Apdrew is cor‘lcerncd,‘
$2,000 of which his share is §1,000; and (b) so far as Felicia is concerned, $1,200 (ie 52,000 — $800) of
which her share is $600 (this assumes the trust satisfies the trust loss requirements: §6-262).

As regards current year losses, the trust loss provis@on_s may require a trust to work
out its net income in a special way if it does not satisfy similar tests to those that apply in
relation to prior year losses (96-262, 46-265).

Trust losses that are deductible in calculating the net income of the trust for tax
purposes are first offset against any exempt income derived by the trust (116-895). If the
trust’s exempt income for the year exceeds the unrecouped loss, the_ba!al_lce 1s_treated as
exempt income of a beneficiary to the extent of the beneficiary’s individual interest in
that exempt income, subject to a limited exception (f6-110). Trust losses are never
available as such to reduce the other income of a beneficiary.

16-080
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P Example 2

If, in the above example, the trust also derives $600 exempt income in the current income vear, the ey
trust income is: (a) so far as Andrew is concerned, $1,000 (ie 50% of $2,000); and (b) so far as Feligig i
concerned, $900, ie 50% of (82,000 — (3800 — $600)). No part of the exempt income is included
Felicia’s exempt income because the exempt income has been fully taken into account in calculating g,

net income of the trust estate (16-110). The amount of $300 (ie 50% of $600) is included in An

drew’s
cxempt income.

The net income of a trust for tax purposes will not necessarily correspond with the
actual net income of the trust for trust accounting purposes. The position where the net
income for income tax purposes exceeds the net income for trust purposes is considereg
at 6-200. The converse situation, where the net income for trust purposes exceeds the neg
mcome for income tax purposes, is considered at 96-130.

Based on the ‘“‘refinancing principle’” recognised in Roberts & Swmith (f116-740),
interest incurred by a trustee on a loan used to finance the payment of a retumable
amount is deductible. A returnable amount arises where: (a) an individual has subscribeg
money for units in a unit trust, and has a right of redemption in relation to the units and
the money is used by the trusiee to purchase income-producing assets; and (b) a
beneficiary has an unpaid present entitlement to some or all of the capital or net ncome
of the trust estate, and the amount to which the beneficiary is entitled has been retained
by the trustee and used in the gaining or producing of assessable income of the trust (TR
2005/12). For example, this would be the case if the borrowed funds are used to repay the
beneficiary an amount lent by the beneficiary to the trustee who uses the amount for
income-producing purposes. Amounts attributable to internally generated goodwill or the
unrealised revaluation of assets are not ‘‘returnable amounts’. In the absence of g
returnable amount, interest is not deductible if the purpose of the loan is merely f
discharge an obligation to make a distribution to a beneficiary.

Foreign trust with capital gain or loss

If a trust is a foreign trust for CGT purposes (§12-720), a capital gain or captal loss
from a CGT event happening in relation to an asset of the trust that is not ‘taxable
Australian property is disregarded under ITAA97 s 855-10, despite the fact it the trust
is treated as a resident taxpayer when calculating its net income under TTAA36 s 95 (see
above); also, in such circumstances the beneficiaries are not treated. as having capital
gains or making capital losses under ITAA97 Subdiv 115-C (Draft TD 2016/D4),
Whether a distribution to a beneficiary by the trustee that is attribiitable to such a capital
gain is assessable will largely turn on whether ITAA36 s:99% (f16-130) is attracted.
However, if's 9B is attracted, the beneficiary would not be\abls to offset a prior year net

capital loss or a current year capital loss against the amount, and the discount capital gain
concession would not be available (Drafi TD 2016/D5).

PAYG instalment income of a trust

Under the PAYG system, unless a trustee is absolutely certain that no beneficiary 1§
a quarterly PAYG instalment taxpayer, the trust must calculate the beneficiaries’
instalment income quarterly. This is based on the trust’s instalment income for the quarter

(generally, only its ordinary income). The trustee must notify each affected beneficiary,
so that PAYG instalments can be paid (§27-270).

[FTR §50-545, §50-685]
96-085 The income of a trust

The income of a trust estate is an underlying concept of the trust assessing
provisions of ITAA36 Div 6. It is the share of the income of a trust to which a beneficiary
is presently entitled which determines the amount (share) of the net income for tax
purposes on which the beneficiary (or the trustee on the beneficiary’s behalf) is
assessable. A beneficiary’s share of the income of a trust is also the basis for determining

16-085
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iary’s adjusted Division 6 percentage (which is relevant where the trust has a

the berlf:ﬁc:gal_[1 a franked distribution or a franking credit included in its net income for

tax pm‘pOSES).

The *‘income’” of a trust estate is not a defined term and is simply the distributable
' e determined in accordance with trust law principles and the trust deed

. mcomThis means that, in determining the income of a trust for an income year any

(Bamfor). £income in the trust deed will be relevant, as well as any powers conferred on

d;: ﬁfrlut;?:e%y the trust deed to characterise an amount as being income or capital.
the

«“Net income’’ for tax purposes is a defined term and is discussed at 6-080.

Commr'ssfoner’s views

issi i T ruli ing ion “‘the
issioner has issued a draft ruling on the meaning of the expression
: Tg ch t(}Jlremtrxlust estate’” in [ITAA36 Div 6 (Draft TR 2012/D1). This draft ruling was
%2:1.?;3 :n March 2012 but, unfortunately, has not as yet been finalised. Points made in the
i

draft ruling include:

e the ‘“income of the trust estate’ (ie the trust’s distributab]e.income for an income
year) is measured in respect of distinct income years (being the same years in
esvéct of which the trust’s net income is calculated)

v “‘income’” and ‘‘trust estate’” are distinct concepts, income being the product of tﬁe
trust estate. This means that something which formed part of the trust estate at t g
start of an income year cannot itself, for the purposes of ITAA36 Div 6, be treate
by the trustee as income of the trust for that year

® the ‘‘income of the trust estate’”, is a reference to the income available for
distribution to beneficiaries or accumulation by the trustee, (commonly referred to
as ‘“distributable income™”)

® notwithstanding how a particular trust deed may define income, the ““income of the
trust estate’”” must be represented by a net accretion to the trust estate for the

relevant period

® if the trust’s net income includes notional income amounts, those_: amounts cannot
(except in the circumstances noted below) be taken into account in calculating the
“‘income of the trust estate’’. Examples of amounts that may be included in
calculating a trust’s net income but which may not form part of the income of the
trust estate are: the amount of a franking credit; so much of a share of the net
income of one trust (the first trust) that is included under ITAA36 s 97 in the
calculation of the net tax income of another trust, but which does_ not re_present a
distribution of income of the first trust; so much of a net capital gain that is
attributable to an increase of what would have otherwise been a relevant amount of
capital proceeds for a CGT event as a result of the _market val_ue substitution rule;
and an amount taken to be a dividend by ITAA36 Div 7A that is paid to the trustee
of the trust.

The draft ruling states that the effect of a clause in the trust instrument (or the valid
exercise of a power by the trustee) to equate the distributable income of the trust with its
net income is that an amount of notional income is able to satisfy any notional expenses
chargeable against trust income. However, to the extent that the total notional income
amounts for an income year exceed notional expense amounts of t,]}e trust estate for that
year, they cannot form part of the ‘“‘income of the trust estate for ITAA36 Div 6
purposes (the trust estate’s ‘“distributable income’”) for that year.
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Present Entitlement
16-100 Meaning of presently entitled

“‘Present entitlement’” is a critical concept in the trust provisions. This is becauge
the method of taxing trust income varies according to whether it is income to which
beneficiary is presently entitled or income to which no beneficiary is presently entitleqd
Note that, where a franked distribution or a capital gain is streamed, the relevant concep
i relation to these amounts is now the statutory concept of specific entitlement which jg
a wider concept than the concept of present entitlement; a beneficiary who or which jg
presently entitled to a relevant amount will be specifically entitled, but a beneficiary mnay
be specifically entitled without being presently entitled. For discussion of the specifie
entitlement concept, see §6-107.

The High Court has held that, for a beneficiary to be “‘presently entitled”’ to trugt
income, several conditions must be satisfied (Whiting; Taylor; Union Fidelity Trustee Co
of Australia; Bamford).

First, the beneficiary must have an indefeasible, absolutely vested, beneficial interest
in possession in the trust income. The interest must not be contingent but must be such
that the beneficiary may demand immediate payment of that income. Or, if the
beneficiary is under a legal disability such as infancy or insanity, the interest must be
such that the beneficiary would have been able to demand immediate payment of the
income had there been no disability or incapacity. For example, parties to a dispute
concerning moneys held under a court order by solicitors acting as trustees were held not
to be presently entitled beneficiaries as their interest was, at best, contingent; accordingly,
the solicitors were liable to tax as trustees on the interest income earned from the
investment of the disputed funds (Harmer). Similarly, where the funds in a joint bank
account constituted a trust, the parties were neither jointly nor individually presenfl
entitled to the interest on the funds where their respective entitlements, as set out in *he
constituent deed, were contingent on the occurrence of future events (Walsi Lay
Developments).

Secondly, a beneficiary can only be presently entitled to income that iz legally (ie
according to trust law) available for distribution to the beneficiary, even though it may
not be in the trustee’s hands for distribution at the relevant time. In the Cace of a deceased
estate, the beneficiaries will not be presently entitled to income unal it is possible fo
ascertain the residue with certainty (after provision for debts, legascics, etc). However, it
is not necessary for the estate to be wound up. Where, during th= administration of the
estate, it is apparent to the executor that part of the net incowrie will not be required to pay
debts, etc, and the executor pays some of the income to or on behalf of the beneficiaries,
those beneficiaries will be presently entitled to the income to the extent of the amounts
actually paid (IT 2622),

In Pearson, the trustee of a discretionary trust was not presently entitled to the net
income of a unit trust where:

® there was no provision in the trust deed of the unit trust (in which the trustee held
all the units) to make the trustee presently entitled, nor did the unitholders have any
legal right to demand payment of undistributed net income, and

® a5 the sole unitholder, the trustee could have brought the unit trust to an end.

Beneficiaries may be presently entitled even if, under the terms of the trust, the
entitlement is only to have money applied for their benefit and not paid directly to them
(Sacks v Gridiger). Further, a beneficiary does not cease to be presently entitled o

income merely because the income has been distributed to persons not entitled to it (Case
R32).

By way of legislative extension of the concept of present entitlement, a taxpayer i8
taken to be presently entitled in the following situations.

16-100
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o A presently entitled beneficiary who is paid an amount of income, or for whose
benefit income is applied, is to be taken as continuing to be presently entitled to that
income, notwithstanding its payment or application (s 95A(1)).

A person who is not otherwise presently e_ntitled to the income of a trust but who
has a vested and indefeasible interest in it is deemed to be presently entitled to the
income (8 95A(2)) (Estate Mortgage)_. A sohgltor’s client was deemed undelr this
provision to be presently entitled to interest income earned on func_is held n the
solicitor’s name as security for costs in proceedings brought ‘_by the client (Dwzgkt).
Income to which a beneficiary is deemed to be presently entitled under s 95A(2) 1s
assessed to the trustee under s 98 (16-120) wh_ere the bencﬁc:l_ary isa natural person
(whether under a legal disability or not) and is not a beneficiary in the capacity of
trustee of another trust.

e A beneficiary in whose favour a trustee exercises a discretion to pay or apply trust
income is deemed to be presently entitled to the amount so paid or applied (s 101:

56-105). | |
Tn certain situations involving tax avoidance, a presently entitled beneficiary will be
deemed not to be presently entitled (6-270, §6-274).

For the CGT consequences where a beneficiary is absoh_ltely entitled to a CGT asset
as agair st tne trustee of a trust (disregarding any legal disability), see §11-210.

Eon if the trust deed permits the distribution of income of an accounting period to
. nade after the end of the accounting period, to be effective for tax purposes a
sepeficiary must be presently entitled to income by the last‘day of the income year in
which the income is derived by the trust (that is, by 30 June in the case of a trust vylth a
regular accounting period) (Harmer; Colonial First State Invesrmems). However, 1f.the
trust deed requires a distribution of income for an accounting period to be made at a time
before the end of an accounting period the distribution must be made by the time
stipulated in the deed if it is to be effective for the purposes of trust law and tax law.

[FTR 950-565, 150-588, §50-615]

16-105

Where a trustee is given a discretion to pay or apply trust income to or .for the
benefit of specified beneficiaries, a beneficiary in whose favour the trustee exercises the
discretion is deemed to be presently entitled to the amount so paid or applied (s 101). In
such a case, the beneficiary is assessable on the appropriate amount of the net income for
tax purposes, except where the beneficiary is under a legal disability, in which case the
trustee is assessable.

Discretionary trusts

For s 101 to apply, there must be an effective exercise by the trustee of the
discretion to pay or apply income for the benefit of a beneficiary before the end of the
income year in which the income is derived by the trustee (or earlier date if rc_eqmred _by
the trust deed). For the 2010/11 and earlier income years, the Commissioner in practice
allowed an extra two months after the end of the income year in which to make a
distribution, provided there was no contrary provision in the trust instrument (IT 328 and
IT 329 (both withdrawn)).

Where the trustee is a company, a discretion to pay or apply trust income can be
exercised without the company passing a formal resolution to that effect (Vegners).

Where there is an ineffective exercise by the trustee of the discretion to pay or apply
income for the benefit of a beneficiary, but the trust instrument contains a vesting clause
that operates in default of an effective exercise of the discretion, the beneficiary or
beneficiaries specified in that default vesting clause will be presently entitled to the trust
income (eg Case X40). This has been held to be the case even where the default vesting
clause may be ambiguous (Marbray Nominees). The Commissioner accepts this decision
and has stated that, where there is ambiguity in the wording of a default vesting clause, it
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will generally be construed to give effect to the settlor’s intention (IT 2356). For a defay]

income clause to be effective for tax purposes it would need to be activated by the eng of
the particular income year. :

Income is applied for the benefit of a beneficiary if the trustee takes steps that haye
the effect of immediately and irrevocably vesting a specific portion of the income of the
year in the beneficiary, so that the beneficiary’s contingent interest in the incomg
becomes an absolute one. The following steps have been held to be sufficient to
constitute an application of income for the benefit of a beneficiary:

® a resolution that income ‘‘shall belong to”” the minor beneficiaries (Vestey's
Seitlement)

® a declaration determining that part of the income was “‘to be held for the credit of®
the contingent beneficiaries (Ward), and

® aresolution that the income ““be set aside and apportioned for and shall belong to*
the beneficiaries (Case £47).

A discretionary beneficiary may be deemed to be presently entitled notwithstanding
that the beneficiary was unaware of their entitlement to trust income or even of the
existence of the trust (Vegners). However, a beneficiary may disclaim an entitlement
trust income on it coming to their knowledge (Cornell) either actually or constructively
(Confidential). Any evidence of actual dissent is sufficient and the disclaimer need not be
evidenced by deed. For a disclaimer to be effective, it must be an actual disclaimer of the
whole interest and not merely part of the interest. In the case of a discretionary trust, each
entitlement arising as the result of the exercise of the trustee’s discretion to appoin

income is a separate gift, the subject matter of the gift being the income (as defined bv ~

the deed) for the relevant accounting period (Ramsden). Thus, the fact that a beneficia:
as a discretionary object receives distributions of income in earlier years does not preyau
the beneficiary from disclaiming a gift in a later income year merely because the ' had
accepted gifts from the trustee in the past (ID 2010/85).

The interest of a default beneficiary is a separate gift arising by operation of the trust
deed and relates to all accounting periods such that a disclaimer confined @ one only of
those accounting periods is necessarily ineffective whilst an asseni-in one year will
prevent a disclaimer in a later year (Ramsden). While a disclaimer ¢f an interest in trust
income may be effective to avoid tax liability on the income, reinrciation of the right to
be considered as a discretionary object of the trust will not b< effective to avoid liability
if it is actually an attempt to ““undo the past’”. In Nguyen, a deed of renunciation five

years after acknowledgment of present entitlement to trust income was held to be
ineffective.

Retrospective disclaimers made by default beneficiaries were ineffective as they did
not occur within a reasonable period after notice of the gift and did not constitute a
rejection of their entire interests in the trust income (Ramsden). The effect of purported
disclaimers was recently considered by the AAT in Case 9/2016.

Purported distributions will be treated as shams with no effect where the
“‘beneficiaries’ either do not exist or are never intended to receive the benefit of the trust
income. The ATO has given special attention to such arrangements involving non-
resident beneficiaries (Case 46/96). Taxpayers may be expected to provide evidence of
the distribution of moneys to non-resident beneficiaries and of the fact that the
beneficiaries were aware that they were entitled to the moneys. In a case where there was
no evidence that 29 non-residents had any entitlements to trust income from film
production totalling $565,500 or that any funds were actually paid to them, the AAT held
that the purported creation of the entitlements was a sham, As a result, the wife of the

film producer was liable for tax on the total amount as a default beneficiary (Hasmid
Investments).

16-105
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‘ - closely held trusts and of discretionary trusts (with some exceptions, eg
.TmStete;; ﬁ-tlgtofsiis}cfluse, in the trust’s tax return, the identity of trustee beneficiaries
!y mlstit]ed to any distributions made by the trust (6-275). Failure to disclose such
e s (and the TFN of resident beneficiaries) will result in the distribution
benehqlﬂﬂg xable at the highest marginal tax rate (plus Medicare levy) in the hands o_f the
bec01111“g6 d230) For this purpose, “‘closely held trusts’” are trusts that are not widely
g (ﬂ —idel .held trust™ is a trust that is listed on the stock exchange or a trust where
e 2 WQO i?’lldividuals hold 75% or more of the interest in the income or ca_lplta] of the
mOTtE) %20 trustees of closely held trusts including family trusts are now subject to TFN
frust). )

withholding rules (6-277).
As {o the position where a sole trader’s trading assets are transferred to a trustee of a
discretionary trust, see 99-290. |
[FTR 951025, §51-230f]

Specific Entitlement

16-107 Meaning of specific entitlement

The ‘vay that capital gains that are reflected in the net capital gain of a trust and
franked distributions received by a trust are streamed is by the trustee making a
perehiciary or beneficiaries specifically entitled to an amount of thel capital gain or
2, al.ed distribution. The trustee must have the necessary power to do this under the trust

mstrument. | \
For a beneficiary to be specifically entitled to an amount of a capital gain or franked
distribution:

iar 5 i to receive, an amount equal
1) the beneficiary must receive, or be reasonably expected 1 , mount equ
i to the “‘net financial benefit’’ referable to the capital gain or franked distribution in
the trust, and

(2) the entitlement must be recorded in its character as such the accounts or records
of the trust no later than: (a) two months after the end of the income year in the case
of a capital gain; and (b) the end of the income year in tlhe case of a franlfed
distribution. The end of the income year will also be relevant in the case of a capital
gain to the extent to which it is treated as income under the trust deed.

Broadly, a beneficiary will be specifically entitled to the fraction of the (gross) tax
amount that equals their fraction of the net trust amount referable to the capital gain or
franked distribution. For example, a beneficiary that receives an amount specified to be
half of the trust’s profit from the sale of an asset will generally be specifically entitled to
half of the (tax) capital gain realised on the asset (ITAA97 s 115-228(1); 207-58(1)).

When a beneficiary has a specific entitlement to a capital gain or franked
distribution, the associated tax consequences in respect of that distribution apply to that
beneficiary (Y4-860, 11-060).

Capital gains and franked distributions to which no beneficiary is specifically
entitled are attributed proportionally to beneficiaries and/or the trustee based on their
“adjusted Division 6 percentage’”, that is, broadly, their share (;xpressed as a
percentage) of the income of the trust excluding amounts of capital gains and franked
distributions to which any beneficiary is specifically entitled.

To be specifically entitled, a beneficiary must receivq, or reasos,nsably be expected to
receive, an amount equal to their *‘share of the net financial benefit’” that is referable to
the capital gain or franked distribution (see (1) above). This does not require an
“‘equitable tracing™ to the actual trust proceeds from the event that gave rise to a capital
gain or the receipt of a franked distribution. For example, it does not matter that the
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proceeds from the sale of an asset or a franked distribution were re-invested during the
year, provided that a beneficiary receives (or can be expected to receive) an amouy
equivalent to their share of the net financial benefit.

The Commissioner’s view is that (depending on the circumstances) a beneficia
can be said to be specifically entitled to receive a share of the net financial benefit of
capital gain even if the making of the capital gain is not established until after the eng of

the income year (eg because of the settlement of a contract after the end of the income
year) (TD 2012/11).

The entitlement can be expressed as a share of the capital gain or franked
distribution. More generally, the entitlement can be expressed using a known formuyly

even though the result of the formula is calculated later. For example, a trustee coyld
resolve to distribute to a beneficiary:

® $50 referable to a franked distribution
® half of the ““trust gain’* realised on the sale of an asset

® the amount of franked distribution remaining after calculating directly relevan
expenses and distributing $10 to another beneficiary

30% of a “‘net dividends account” that includes all franked and unfranked
distributions, less directly relevant expenses charged against the account (so long ag
their entitlement to net franked distributions can be determined), or

the amount of (tax) capital gain included in the calculation of the trust’s net tax
income remaining after the application of the CGT discount concession. (In such a
case the beneficiary would generally be specifically entitled to only half of the gain,

and that entitlement is taken to be made up equally of the taxable and discount parts
of the gain.)

A beneficiary under a deceased estate who was entitled to a remainder interesi was
specifically entitled to a capital gain that arose to the trustee of the deceased estai= ‘rom

the happening of CGT event E5 (beneficiary becoming absolutely entitled to a st asset)
on the death of the life tenant (ID 2013/33).

“Net financial benefit’”

A “‘net financial benefit” is the “‘financial benefit” or actual preceeds of the trust

(irrespective of how they are characterised) reduced by (trust) losses. o1 expenses (subject
to certain conditions).

“Financial benefit™ is defined to mean anything of ecunomic value (including
property and services) (ITAA97 s 974-160). Tt includes a receipt of cash or property, an
increase in the value of units in a unit trust, the forgiveness of a debt obligation of the
trust or any other accretion of value to the trust. When determining a beneficiary’s
fraction of the net financial benefit referable to a “capital gain”, the (gross) financial
benefit referable to the gain is reduced by trust losses or expenses only to the extent that
tax capital losses were applied in the same way. When determining a beneficiary’s
fraction of the net financial benefit referable to a **franked distribution™, the (gross)
financial benefit is reduced by directly relevant expenses only.

Other points

Some other points to note are:

® no beneficiary can be specifically entitled to the part of a capital gain that arises
because of the market value substitution rules

® the net financial benefit referable to a franked distribution will normally equal the
amount of the franked distribution after being reduced by directly relevant expenses

(eg any annual borrowing expenses (such as interest) incurred in respect of the
underlying shares)

16-107
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the net financial benefit referable to a capital gain will genera]ly be the trust

® oceeds from the transaction or circumstances that gave rise to the CGT event,
Pfduced by any costs incurred in relation to the relevant asset. This may be further
izcluced by other trust losses of a capital nature (to the extent consistent with the
application of capital losses for tax purposes)

re must be taken where a capital gain is treated under the ‘_rrust deed as beiqg
Carﬂ capital and partly income as could be the case where a discount capital gain
iﬂtre};ted as capital to the extent that it is reduced by the CGT discount concession
but is otherwise treated as income

it i ible to stream tax amounts to beneficiaries where there is no referable

P ltsf?l?;r{::?zilmgleieﬁt remaining in the trust — such as when the gross benefit has
EZen reduced to zero by losses or directly relev_ant expenses. However? if thf‘:‘trustef
deals with all of the franked distributiqn.s received by the trust as a s1ng]e 'bd?SS
(or as part of a broader class), the provisions apply to the total franﬁ:ed distributions
as if they were a single franked distribution (ITAA97 s 207-59), an

e it is not possible to make a beneficiary specifically entitled to franking credits, or to
separately stream franked distributions and franking credits.

hal i i 2010/11 income year did not
tc that the changes that apply from and including the e i
lter 110 T nles that allow franking credits to flow proportionally to beneficiaries that 212(1\!3
2 :ha;; of a trust’s (positive) income for an income year notwithstanding that the franke
:".tqtributions of the trust were entirely offset by expenses.

When and How Beneficiary is Taxed

16-110 Beneficiary presently entitled and not under legal disability

A beneficiary who is presently entitled to a share of the income of a trust (16-085)
and is not under a legal disability is assessable on (s 97(1)):

® that share of the net income for tax purposes (16-080) that is attributable to a period
when the beneficiary was a resident, whatever the source of the income, and

® that share of the net income for tax purposes that is attributable to a period when the
beneficiary was not a resident and that is also attributable to sources in Australia.

The reference to a beneficiary being presently entitled to a “*share’” of the income of
a trust is a reference to a proportion, fraction or percentage and the reference to thathshari
of the net income is a reference to that same fraction, proportion or percentage of E S ne6
income (Bamjford). This is called the ‘‘proportionate’” approach to the operation of Div g
and its implications are considered in TD 2012/22. Just how the proportionate app}rloac
operates depends on the wording of the distrl_butlon resolution. The detennmatl({im S owts,
by example, the effect of distribution resolutions base_d on fixed amounts, fixed amounts
“and the balance’” and distributions by proportions. The consequences of later
amendments to the net income of a trust for tax purposes are also explained.

Where a trust has a net capital gain or a franked distribution, the provisions noted at
96-077 apply.

In the case of a deceased estate, the ATO accepts an app_ortionment of neﬁ income
between the executor and the beneficiaries in the income year in which the estate is fully
administered (IT 2622: 96-190).

The beneficiary’s share of the net income is aggregq,ted with other assessal:rxlﬁ
income of the beneficiary subject to Australian tax and, after taking into account a
deductions, the total taxable income is taxed at the rate applicable to the beneficiary.
Where frarhccd distributions are received by the trust, the beneficiary may be entitled to a
franking rebate (74-860).

16-110
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Generally, the exempt income of a beneficiary includes the beneficiary’s individyg
interest in the exempt income of a trust, However, exempt income of the trust is not
included in the beneficiary’s exempt income to the extent that it is taken into account i,
calculating the net income of the trust (s 97(1)(b): 16-080). The High Court has held that
exempt income is only “‘taken into account’ in determining the net income of a trugt
estate when the trust has a loss that, in effect, absorbs the exempt income. If the trust hag
incurred a loss in a prior year, this must first be offset against any net exempt income of
the trust; as a consequence, the beneficiary’s interest in the exempt income is reduceg
(116-895). The separation of annuity income into exempt income and assessable incomg
under s 27H (14-510) does not involve “taking exempt income into account’’ in
calculating net income (4NZ Savings Bank).

The non-assessable non-exempt income of a beneficiary (Y10-890) includes the
beneficiary’s individual interest in the non-assessable non-exempt income of a trust.

The Commissioner takes the view that the assessable income of an investor under g
97 should include the amount of any commission paid by the investment fund to an
intermediary (eg an investment adviser, accountant or solicitor) in relation to the capita]
of the investor where the intermediary is under an obligation to pass on the amount to the
investor. The amount to be included in assessable income is reduced by deductions, such

as fees charged by the intermediary for collection and administration of the commission
(TR 93/36).

A distribution by the trustee of a unit trust (eg a cash management, equity, mortgage
or property trust) is assessable to the unitholder in the income year in which the
unitholder is presently entitled to a share of the income of the unit trust, rather than in the
year in which the distribution is received by the unitholder. Unless the trust deed provides
otherwise, a unitholder is entitled to a share of the income of a unit trust at the end of the
period in which the income is derived (TD 94/72). This does not, however, apply &2
corporate unit trusts (Y6-280).

Trust income to which a resident beneficiary is deemed to be presently entiiled by
virtue of s 95A(2) (6-100) is normally assessed to the trustee under s 98, cven 17 the
beneficiary is not under a legal disability. The beneficiary continues to he “assessable

under s 97 where the beneficiary is a company or a beneficiary in the capacity of trustee
of another trust.

Where a private company beneficiary is presently entitled to income of a trust but
the present entitlement is not paid, a loan made by the trustee ia 4 shareholder of the
company beneficiary (or to an associate of a shareholder) iz tréated as a loan by the
company to the shareholder (or associate) and potentially subject to the deemed dividends
provisions of ITAA36 Div 7A (f4-110). The Div 7A implications of an unpaid present
entitlement have, however, diminished because the Commissioner now takes the view
that where a company is an unpaid presently entitled beneficiary there will be
circumstances in which the company will be taken to have made a loan to the trust for the
purposes of ITAA36 Div 7A because there will be an in-substance loan by the company
to the trust or a loan to the trust by the provision of financial accommodation (74-200).
The practical effect of a loan by the company to the trust would be to extinguish the
present entitlement and the Div 7A trust rules would not apply. However, the loan that

arises from the company to the trust would potentially fall within the Div 7A company
loan rules (94-210).

[FTR §50-580, 950-600]
f6-120 Beneficiary presently entitled but under legal disability

Where a beneficiary is presently entitled to a share (proportion) of the income of a
trust (Y6-085) but is under a legal disability, the trustee is liable to pay tax on that share
(proportion) of the net income (116-080) (s 98). Minors, bankrupts and insane persons are
under a legal disability because they cannot give a discharge for money paid to them.

16-120

TRUSTEES, ETC @ When and How Beneficiary is Taxed 231

If the beneficiary is a resident for the whole of the income year, ﬂwl ttiui;tgeen;i
: iary’s share of the net income, inclu
on the whole of the beneficiary’s share of t R, 1 i

4 essabi?tributable to foreign sources. If the beneficiary is a I}on-remdcnt for thc., whole
n'n:olrlﬂrt of the year, the trustee is assessable on the benefncnary s share of the net 13c0?%
e luding so much of it as is attributable both to foreign sources and to a Fento_ W 1;e
- gxgeﬁciary was a non-resident. The ATO will accept an a_pp()r‘tlomnenf:1 0 1??: 1_110{?Ll i
gliwgcn executors and beneficiaries in the income year in which a deceased estate 1s fully

e
administered (IT 2622: 6-190). - | .

The beneficiary is also assessable on their share of the rliet mco;lne of the trés; 1s a,lafy
iciary 1 X has income from other sources
is a beneficiary in more than one trust or other sourc ;

i é: Elrent interclz.gt or dividends). In such a case, the beneficiary’s mndividual 1n§eres:
or wag e'E inco}nc of the trust is aggregated with thf;lr other income, However, todp;cvz?
o th? ntaxation the beneficiary is entitled to a credit against the total tax assessed for the
e eic{ or paya;ble by the trustee in relation to the b‘eneﬁmary s interest in thfei net mcom:?l
taxl%a:)) The credit cannot exceed the tax otherwise payable by thet bg}}el éf;agé et;ruest

: ' for a greater amount.

nt may have been for a g _
et e e dond in. he t: ble by the trustee that is allowable as a
ives franked dividend income, the tax paya y _
d:éél\ilte Sto the beneficiary is the gross tax payable by the trustee reduced by the
geneﬁciarv’a share of the trust’s imputation rebate (TD 93/186).

ass

P ixample |

.linda, who is 17, is absclutely entitled to a one-third share of_the income ($5‘4,000}b0f tl}e Erectoi
;‘;Lst afthough she cannot actually receive it until she is 18. She is also a d;s:rgég)r:égr‘zarg?i&gimﬁa,é

foers he trustee of the Morris Trust pays $4, S
the Morris Trust. In the relevant year, t ; ) 4 o it
i ity f additi : b X day job. She is assessable on $23, ‘ ;
ity fees. In addition, she earns $1,800 from a_ho it

inéfg?)l:)y:;lﬁ[)ﬂ), but the tax otherwise payable is reduced by the aggregate of the tax paid by the
trustées of the two trusts on her share of the net income of each trust.

iary I Cag isa‘ ibed person’’, special
ficiary is under 18 years of age and is a ““prescribed | )
rates.\z\}{f]‘1 g}f g?p]lj;nteo lce?trgm types of trust income to which thle ben_egigatry_ls presegit}};
i i < i is tly entitled to income
2-160 and following). A beneficiary who is presen : ,
;T;:l?g 'ﬂe capacity of the trustee of another trust is treated as not being under a legal
disability in respect of their present entitlement to that share (s 95B).

i i der a legal disability is a
Where the only source of income of a beneficiary un :
distributii)rn from oge trust, the beneficiary is not required to lodge a tax return (TD

92/159).

A trustee carrying on a primary production business may make falrm mana(geqnen}
deposits (FMDs) on behalf of a presently entitle.d beneficiary who is undeﬁ a Ega
disl::ibility (118-290). In such a case, the beneficiary 1sfassessgble u&lder 5197 ;31:1 itc; ;glftyalg

i i egal di
he trust income, regardless of whether the beneficiary is under a ity (
gf};\f Tlillss 11l1eans that %he deduction for the deposit will be allowed in the beneficiary’s
assessment, instead of being reflected in the trustee’s assessment.

i i beneficiary who is
It applies where an FMD is lodged on be‘_half ofa _
not uiggrssr{éeg;f f:l‘-ilsabﬁli)ty and is deemed to be presently entitled because of their vested
and indefeasible interest (6-100).
[FTR §50-600/

96-130 Distributions of trust income

Trust income that has been previously assessed to the trustee or the beneﬁqliry 15%
not assessable when received by the beneficiary. On the other hand, r_eceﬁp s age
previously untaxed trust income may be assessable to the beneﬁc:{ary. T}Ius’ is th g Ct v
where an amount is paid to, or applied for the benefit of, a beneficiary WEIO fts a ]rem t;r;t o
any time during the income year and the amount represents trust income of a ¢ a(sis s
taxable in Australia but which has not previously been subject to tax in the hands o
beneficiary or trustee (s 99B; Howard (Full Federal Court); ID 2011/93).

96-130
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This does not
(116-965) or herita
taxpayer making th

affect the (reduced) deduction that ma

ge gifts (716-967) are made subject to
e gift,

16-977  Contributions to fundraising events

A deduction is available to an individyal for:
@

contribution
a contribution of cash exceedin

f16-977 |
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(s 30-15, item 7), an or

Adjustable value

Para
resulting from a successful bid at a fundraising auction conducted by 5 p
deduction is reduced by the GST-inclusive market value of the goods or se; ; 17-000
the day the contribution is made, and the market valye must not exceed the [, RODUCTION ital allowance system ... 5 :
$150, or 20% of the contribution (s 30-15, item 8). d srview of uniform Faplta a ?W ................................................ 17-00
The deduction for contributions for the right to participate in a fundrajsiug ey ucticn for depreciating assets ...........
limited to two contributions fgr the same event. prev&r, there i§ no limit to the ¢ IREMENTS FOR DEDUCTION 17-010
of deductions for successful bids for goods or services at a fundraising auction, U.us-ed for taxable purposes --------------------- 17.015
Eligible fundraising events BB s s e
Eligible fundraising events are limited to one-off events conducted by DGRy & pr:r i 17-030
Australia, eg fetes, balls, gala shows, performances and similar events, and evep Jdd e 17-040
games. The DGR must use the funds raised at the event/auction for the same purp e 1o capltal AMGWAIGES - o s ooty
enables them to qualify as a DGR, lant subjec ings and i) 2 | TOMNATICBE. i sarmescciome s ]
- P rarm's length dealings and capital lIOWANCES wcrvmssosvmssorse 17-050
Ehgll\l;;].- contll;lbutu)ns],J oflprolperty ded . . lznition of market value ....coooeeoiiiini i
1ere the contribution s property provided in exchange for a right to ztt ETS 5
participate in a fundraising event, it must be valued at more than $150 if purchas=y wi ST OF DEPRE(FIATING Alsts decline in value ... 17 828
12 months of the contribution being made. For this purpose, the property’s value is i 1nitial basis for calculating GecliN@ i VAILE st 17-
lower of its market value on the day the contribution is made and the amount RIRIES 10 COSt s 17-100
contributor paid for the property. : Fifﬁf QIR 00 UL st oS 17-105
There is a special rule for contributions consisting of shares listed on an Australian :Tglgcond element of cost A At e 17-130
stock exchange that were not purchased within 12 months of the fandraising coutﬁbu% F' 4 reciating assets and tax-exempt entities ..............
Such shares are valued at thejr market value on the day of the contribution, provided at pEp 17-200
value exceeds $150 but is less than or equal to $5,000. CAR LlMIT' e B
In all other circumstances where the property was not purchased within 12 months jeost price L oSS Ss tt e
of the contribution being made, the property’s value is determined by the Commissioner, Q15,00 CAIS o
. To qualify, the Commissioner’s valuation must exceed $5,000, and the GST-inclusive LUXUPY Car 1€ASES ...ovveeeriiiiiecieniieeees
value of the right to attend or participate in the fundraising event must not exceed $150. GFECTIVELIFE OF DEPRECIATING ASSETS 17-270
‘ The deduction for contributions of property is limited to those for the right to attend e f  commne e AT B s e e ke
Rl . i : ; i QI L0 O GSSEL st
Or participate in a fundraising event. Gifts of goods or services for fundraising auctions Sta FFOCTIVE T oo eee e eeeassesaeeeaaaeaneeaaanis
are not deductible under these rules, but may qualify under the general rules commencing statutory e ALUE
at §16-950, SPECIAL RATES OF DECLINE IN V/ |88 wpoammsmismmnmssaaraahibomsy 17-325
DGR to assess minor benefit Small business simplif[gd depriclzt;fc;n ru ........................................... ; 7'328
The DGR is responsible for determining the market value of the minor benefit given Low-cost items: |mrned1late Wri E‘ R S - 1 7—270
in return for a contribution. Where the DGR issues a receipt to a contributor, it must stafe i oration O PIOSECtiNg SSEIS . 17-
either the GST-inclusive market value of the right to participate in the fundraising event. e AT AT SORWALR oo s o 17-420
or, where a successful bid at 3 fundraising auction has been made, the GST-inclusive e
market value of the goods or services purchased by the contributor. CALCULATING DECLINE IN V ALl.JE . L L 17-480
Choice of method to calculate decline in value ............ 17-485
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Prime cost method ...
Diminishing value method ...........c.cooooooer
Basis for calculation where commercial debt forgiven

PRO-RATING RULES
Part-year use of depreciating asset ...

Depreciating asset only partly used O DUSINESS ......cvvvcvercccen.. il 1
Deductions for decline in value where prior non

-business use
BALANCING ADJUSTMENT EVENTS
Assessable or deductible balancing adjustments
Termination value of GEDIECIANG BSSELS wv..evvseersceevresvssssnesnse o
Balancing adjustment where PALBUSITESS USE .....oovevescncsscosssiiing s, o S
Special balancing adjustment rules for certain cars
Balancing adjustments and CGT

BALANCING ADJUSTMENT RELIEF
Balancing adjustment roll-over FEHIOE cissitivummsssesmmssesmns somsgsssiiznses o

Offsetting balancing charge for involuntary disposals

PARTIAL CHANGE OF OWNERSHIP
Disposal taken to occur on partial change of ownership

................................ 17-780
POOLING OF DEPRECIATING ASSETS

Low-value depreciating asset POOIS wvca..masswisismsmmmsenscoeeessosons. L 17 e
RECORDS AND ACCOUNTING

Schedules and records for capital allowances ... S 17-880
Introduction
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000  Overview of uniform capital allowance system

Deductions for the decline in value of depreciating assets are available under the
uniform capital allowance system (ITAA97

Div 40). In addition to the rules for
depreciating assets (covered in this chapter), Div 40 contains rules that provide
deductions for certain other capital expenditure,

Chapter 18 deals with deductions for telephone lines (718-060), horticultural plants
(118-070), water facilities (118-080), fodder Storage assets (f18-085), fencing assets
(118-090, landcare operations (18-100) and timber depletion (f18-120).

Deductions for mining and quarrying operations, exploration and prospecting,
transport and site rehabilitation are covered in Chapter 19. Pooled project expenditure

(119-050), environmental Impact assessments (119-060) and environmental protection
(19-110) are also discussed.

The write-off for business capital costs is outlined at 916-156 and the deduction for
mains electricity supply is at fi6-820.

A separate regime (Diy 43) applies to capital works exf)enditure on buildings and
structural improvements (120-470). Other assets are also excluded from Div 40, such as
assets deductible under the film concession provisions (f20-330).

117-000
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IATING ASSETS ® Requirements for Deduction

. taxpayers ; ot depreciation
all husl“ess . : sin. slmphﬁed epre

B ISrn-a]l business entities have the option of choosing

: gements (17-250).

Deduction for depreciating assets

) i fore not
f a depreciating asset is generally of a capital SggureHilgefe‘r:h%r:dﬁ::tionS
The coStdgductible as an ordinary business eg(pens; iﬂé g6-asse% ik g Jampresieorid
. . epreciaty .
finle Tor t}ﬁedegllr?sén(l‘”}ﬁﬁf&v AF()). The decline in vaﬁle 1si r;aelcél:)l;ti(:
: : ;gng théJ a?;et over its effective life and using thhel;jgt:rgine d by the
w@readmg' o lue method. Effective life is elthe_:r §elf—assesse OT 55 adfustrtents
fhe diminishing Vatatutory effective life applies in limited cases). B23a(1)1)c argld any CGT
mmission” (ads if a balancing adjustment event occurs (ﬂl'_?'f. flable
may b requzfust]also be considered. In some cases, roll-over relief is ava i
msequences

-370) or low-cost depreciating
i i frware development (Y17-3 i
e expendltgre 71(‘);111 Sgd into a *‘pool’” and deductions allowg:d for thfef[isei (;Jslteing
E (ﬂ”}’l-sm) r]nazv{n eﬁ%megiate write-off is available for non-business as:
yvalue of the pool.
' 5117-330). o
RN | ine i 1e of depreciating assets may be subject to
i decline in value of dep se . e
i 4€duc'tlOnsi(ggflsgeprgvisions. In particular, the pro_v1smn§3d;?éT%ngf1limited
i 21ml-awénts (1?23—250), tax-preferred asset financing (11;{) i( e
b ﬁar?r?c;giig (723-260). The effectiveness of sale and leasebac
woourse Iin: .
dis -240. | "
o ati i t when it forms a consolidate
ity’s depreciating assets 1s resct _ : 4
As the C(;) Sttﬁz 6}111;;51 tégymi)anjrf) and the joining or leaving enug}{] Wcﬂ{;;; ﬂil%l% 1;3:3
o (ﬂS-Zlf : the part of the year that the asset is theirs (ITAJ‘Xﬁ ?—e ools’ AT
deplzciag)m?ﬂéiog{%@) Special rules apply for low-value and software p
T01A- 5 .

B iati i i rrenc
Subd;v the consequences of acquiring depreciating assets 1n foreign cu v
or the

ransactions, see 923-070. [FITR 986-800]

Requirements for Deduction

§17-010 Assets used for taxable purposes

3 Tati o 17—015
A deduction is available for the decline ir} valgle Ofeaar d?ﬁ?g;;ﬁ::gtiiilsi 1'gluced tg
- ayer at any time during the year. . ose other
tha‘; ueld by :ht?) f}iﬁ?c}?the asset was used during the income Yeﬁg for;(grl:l‘rgt incorme)
:ﬁﬂect t }lzxea)gﬁanpurpose” (eg private or domestic purposes or to produce
an a
(ITAA97 5 40-25). i reasonably be expected to
Y s i loyment of the asset so that it can o T
i S5 S0 6 B0 150. Ve v e
l:scselzefﬁlg the lessor and immediately sold to a third party, 1
2003/552). it does not, of
; even though it does not,
iati t may be used for a taxable purpose : ootk was
i landepiZ%at;slgeg:ZEI? inycome. The provider of a fibre %pltlcn .;;a\l;\l?(l;knceven e
lersxfiﬂédbigea deduétion for the entire decline in V.aluetcf taghea:sissilble licence fee (Reef
i 2 fibre optic strands gave rise wship, of which
only.mght o th? ol D 12004;’858 (where the taxpayer granted to a Paft”;’ils tlg PEGVILE &
ggr&orkél)ﬁsftrewi Sthe exclusive use of the asset to enable the partnership
as a pa ;
service to the taxpayer).

117-010
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P> Planning point

-
As no decline in value deduction is available if income-producing operations have
2007/5), assets should start being used after such operations have commenced.

“Held in reserve”

A deduction is also available for the decline in value of a depreciatjj;

a
not actually used for a taxable purpose during the year but is installed readsg foisitsem
taxable purpose and held in reserve. An asset is held in reserve if it is on hang and i
a state that it is ready to perform i ion, i i ingent on spme
event occurring in a taxpayer’s existing income-producing activities (ID 2006/1 51

If the employee is reimbursed for an expense by the

. employer, the employee’s :
entitlement to a deduction for the expense | i w

acquired after 13 May 2008 which were provi
benefits (s 40-45( 1)).

Even items intrinsically private in nature may qualify for deduction in approp.ia >

circumstances (§16-170), eg the decline in value of TVs and DVD players may pe
deductible to Jjournalists, entertainers and football coaches if the necessary coniection
with the job can be shown (Case R113; Case T1 7). Teachers may claim deauctions for
the decline in value of items such as calculators, voice recorders. and computers,
Deductions may be allowed for briefcases, carry-bags, kit bags, suitcasss, etc, that are

used as an integral part of employment (Case P56: Case R&9). Such pglaims are reduced to
reflect the degree of private use.

Taxpayers with physical disabilities are not entitled to deductions for the decline in
value of medical appliances such as wheelchairs, hearing aids, artificial limbs, spectacles,
ete, even though without them the taxpayer could not do his/her job. Expenditure on such

appliances may qualify for the net medical expenses tax offset (Y15-320) (IT 2217; TR
93/34).

Taxable purpose

The deduction for the decline in value of a de

that the asset was used or installed ready for use for a purpose other than a taxable
purpose (eg furniture in a private home). ““Taxable purpose” (s 40-25(7)) is the purpose
of producing assessable income (116-010; Case 9/2009; 1D 2009/137), exploration or
prospecting (19-040), mining site rehabilitation (19-100) or environmental protection

activities (119-110). If the asset is used partly for private purposes and partly for
producing income, the deduction must be apportioned (1 7-570).

preciating asset is reduced to the extent

If the tax-preferred leasing provisions (423

taken not to be using the asset for a taxable purpose (except to the extent that the use of

the asset is not a tax-preferred use or a private use, or that financial benefits are not to be
provided to the taxpayer by tax-preferred entities),

-210) apply to an asset, the taxpayer is

117-010
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i , ity
i line in value of a leisure facility,

jon i Ily not available for the decline ik

o wtﬁzﬁﬁi 1Li(se: of the asset constitutes a fringe benefit fo,r 11]?11’1" ]pz:;zpe(; :

k. i e];(tezgurse of the taxpayer’s business or for the taxpayer’s emp :

curs in the o

- 16-420). | |
' e ly to deductions for boat expenses (including the decline in
2007/08 income year, see §16-420.

[FITR 786-880]

; 7-015 Depreciating assets

> is defined as an asset that ha_s a limited effective lzg_%%cll Zlézt

decline in value over the time it is us‘f:dt élg;ézt? iss capab,le O,f

d ID 2004/721). An asset 1s someth !

'O(t)ﬁégﬁgs?r?ess of the holder and, for example, extenlds ‘ltfc) asme(é}iagga}l)l;

; . nt (TR 2012/7). Land and items of trading stog ;/355) pHOWever

Siff ﬂnprg‘iiftzflgible assets (such as licences and permits: 1D 20 : 3
ded, as ar

intangible assets are included:

A “‘depreciating asse

a, quarrying or prospecting rights (§19-010; ID 2010/45)
7 ing i i -010)
i i ting information (19-0
ining, qUAITYing or prospec | .
b thermal-exploration rights or information that started being held between 1 July
» geothermal-
‘ %312 and 30 June 2014

e items of intellectual property (see below)

@ in-house software (17-370)

icati able system (IRU). For
i i i to use a telecommunications ¢ ) B &7
mdefeg?:[l‘l]}l}: iﬁggged before 12 May 2004, only mdefeas113izreng(i};‘[;r60iat_mg
e t‘iona! telecommunications sub.marme _cable' sygi%mrfw s
m;izzaAn amount paid for the increase in capacity of an y
assets.

cost
® spectrum licences
® datacasting transmitter licences, and

mmun i i munications

icati i i uired by licensed telecommu

ations site access rights acq o

::Eal:r(i;grs (if E}fe expenditure was incun"edt (?{1 o; Czﬁ:;er Olr2t é\/iaril)t/efggg) Lty
: ! or 5

i i f a carrier to share or install a ty mi = e

nghtipa;:en%lti‘;:iliw is any part of the infrastructure of a telecommuni

a pu :

network or anything used in connection with such networlk.

iti ati includes items of plant (_111?—040) as well as
L ;s‘:iirelgr?rflﬁ:&%;m]s)e;preciating assets are not lm_medﬂto ta{s);cj‘;s (:Ll::[—
U_theT L tha(‘it'lare V\c;r their effective lives, nor are they hm_lted to things llla(other o
e 'Vah'le Sy }j&i)lvthat is required is for the asset to lose its value c:weralmld wer than
i he end of its effective life, even though-the asset may e
E b? : f‘? ea time. Forestry roads and timber mill buildings are d IgJubject e
e Sinﬁssﬁij‘é& to TTAAS7 Div 40 (before | July 2001, such items wer

special provisions: §18-000). | L
The Commissioner’s effective life tables repr(;_%:llfZdalge(;?eacp;:gnﬁgagz(;?une g
i i i hat constitute 3
43-000) provide a practical checklist of w -
1{ Im) . entsI'Zo land and fixtures on land are treated as separate depreciating assets
provem

or Div 40 purposes, whether or not they can be remove 40- An

purp Y d from the land (s 40 30(3)).
Open - v : . i stitutes
B ;)it mine sites: iiglpro emlent that enhances the use of the land to the miner constt

q17-015
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an improvement to [and (TR 2012/7); a gully dam constructed on land as an IMproyer.
to land is a separate depreciating asset (ID 2008/50). Whether an accommodagjgy
(such as those used in a caravan/tourist park) is a chattel or a fixture depends o

circumstances of each case. An accommodation unit is a chattel when it merely regye
land or it is affixed in such a way as to facilitate easy removal, or where the -

mode of affixing are for the more complete enjoyment of the unit as 2 chatte], H';)WE'
an accommodation unit fixed to the ground may lose its identity as a chatte] ang be A
part of that land, that is, a fixture (TD 97/24).

[22]

The renewal or extension of a right is treated as the continuation of the orjgin,
right, rather than as a separate depreciating asset (s 40-30(5)). Conversions of 5 Miniy

quarrying or prospecting right are taken to be a continuation of the original right if ¢
right ends and the new right relates to the same area. The Full Federal Coygy ruled

separate rights to explore and recover petroleum were ]
Mitsui & Co.

Certain assets may qualify as deprec
from the application of the uniform capital

Items of trading stock (%9-150) are not depreciating assets. Spare parts held for
maintenance and repair purposes are depreciating assets, Spare parts are otherwise
deductible on either an incurred basis or 2 usage basis (IT 333: §16-730) or, in some
situations, may be treated as trading stock (%9-150). '

Composite assets

lating assets but may be spe
allowance system (§1 7-030).

Whether a particular item (rather than its components) is a depreciating asset isa
question of fact and degree to be determined in the light of all the circumstances of fhe

case (s 40-30(4)). For example, a car is one depreciating asset (rather than its individua]
components), but a portable GPS device installed in the car is a S¢parate asset. On \'e
other hand, the separate assets constituting a floating restaurant (eg the ship, cutian,
crockery, furniture, stoves and refrigerators) are treated as separate de \

preciating assefs,
In the Commissioner’s view, for a ¢

omiponent or a group of compdusats of g
composite asset to be g depreciating asset i

n its own right, its commercizl or economic
d or recognised, using its puipoie or function

number of examples to-iliustrate them. The
test is similar to the “functionality test’” used to identify a “‘enit of plant’” under the
former depreciation rules (TR 94/11; ID 2003/491; ID 2004/271; 1D 2004/579; ID
2007/88; ID 2009/130).

P> Examples

L. Where an electricity distribution network
line to supply customers who were not
separate from any existing distribution

owner builds a distribution line or an addition to an existing
previously supplied, there is 4 new depreciating asset which is
nfrastructure (Drafi TR 2017/D1).

2. While an open pit mine consists of the actual pit as well as haula
benches, switchbacks), the entire pit, rather than any
features, constitutes the depreciating asset (TR 2012/7).

ge roads and the pit wall (eg batters,
lesser combination of any of its component

3. Rail transport trackwork that cont
single deprecating asset because the
together (Drafi TR 2017/D1).

ains many compouents in an integrated interdependent manner s d
asset has multiple components purchased as a system to function

he same depreciable asw“)'

cifically excluded

puildings 2"

1 uctible ugl

ildi to house a de
40) for puildings used to
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RECI

foundations | o )
, d building is a depreciating asset, expendrrure on (E)uﬂgglg;ois ugﬂe;;rihi
e 1111 capital works provisions (Div 43; §20-470) a Tk e
d]er Jofvanc?e system (717-030). However, expenditure on *p

a I

"'fﬁl’fﬂ Capit'd

B ot to the capital works provisions (Y20-510).
LR 'cc

ot o isi Div |
. the depreciating assets provisions (
y, a deduction is not alégzvcria;iﬁ?]r;d:srset Ho{);vever, fo Com _ssm;lero 1111;’";’;
. the whole or part of a building where plant and; ?];lél(gggnmeigsioner’s
e lant includes the whole or part of the building (se ing at 943-000); TR
gr.atedlfgaafdgterminations reproduced in. Chapt::r niB' l(i(is:tOSII;I;IllgT;cﬁatms gy
ctive i ditioning systems, lifts . N
ts such as air con bsolutely essential to the
R f plant to the extent that it is a l
: tegral part of p
yilding forms an in

] Genefau

‘isupport of the working plant (IT 31). !
it p Example
1

Anp electncal § T i 1 ] 'yitemsad
WITC board mali 1 d 16'613110}15 l]lSta“H.t]OTlS, securt 5 a

i i ams, submains Cﬂblcs, gas an M L

- li)l lequipme;ﬂ are not p]ﬂﬂt but rather form pdﬁ of the structure of the bu dlg
VBh'iC]B con

F | l d) i i I y iOI’IS and more
( j ommiSSiO‘ﬂer’S I‘Llling on reS]dent]al l’ental pI‘Ope de:duct 5
or tre ° ; :

1‘3"‘ ‘0l t] (5] diStlnCtan between plant and premlses, see l ;'040

7 )

i footings in
the whole of a building is plant, Ehedco?crete t;?%l;lizhg]n;moré(l):ﬂclégst o
Whnere bedded also qua : -
B ig f the structure are em : neral site
Ly ]1;1(133:1 féc}:frsldgtions is accepted as part of the depreciable cost, but not ge
sxcavating

igyepa:ation. )

gene

e . o
ilding i lding is apportioned. Indirec
is plant, the cost of the bui i
4 0tl'11 ; Eigttsoliaifi?glﬂrifk topboth the plant and non-plant components of a building
ion ; .
;?:;gzcallocatﬁd in proportion to direct costs.

lectual property _ the rights
- 'Ztin assets include certain items of imelipeuer %i)oéj’?ggi ggnplz{zntez,roi as

o h sg under Commonwealth or foreign law (ID 2 Filiose iténis (hoWevEr,
that a pfjfson gigtered design or a copyright, or as licensee of an)t/ (::1 pr‘ic)i ating assets: 10
owner of a re : intellectual property are not de : s
Hadirfgglggs '12"11‘11(;l d(e):chl‘ialrlelfiin\lfill?g :)JE such items is calculated over the statutory effective
it (§17-280) and using the prime cost method (f17-490).

i i i fter 1 Jul

A deduction for the decline in value of film copyng}!t }allfqgnirtf}:iror;eolg :SS?S L3 0{

2004 is available over the effective life ct)}t; thfhec%];ﬁeg Coste i o slpmtn |
i ¢ issioner), using either s

E Shc Coc:irtli]l?ésislo de(guction was claimed under the former f(-lilgl ct(];r;c:zlsgunt |
]'nthd B b LT s d 10BA. The cost of the copyright is reduced by
in ITAA36 Pt [T Div 10B an o ot 120.340. |
of any “‘producer offset’” available under the rules discu

] e CoSst O eg Ster g C i < 1t, 1e Isteled (leSlg!l ()1 C()[}y lght 18 ‘
bt ] £ g . T
mn or eXtell lﬂg a pa o -
mnc UdEd i]l the cost’” O the lele\‘aﬂt asset al’ld 18 dedllctlble over t]le e!fectlve lfe Of tlle

|
asset (TD 2004/32; ID 2002/810 to ID 2002/812).

Under transitional provisi -1 July 2001 expenditure on 1
r i | provisions, unrecouped pre p 3
'ntellectuai pro}:bsictrty1 nthat were amortised under th_e former prov1sions C?m_:':lesho -be |
IW' ritten off under Div 40, on the prime cost basis, using the same cos and effective life
El

- i as not \
d medical and dental practices wa;

that purchased and operated m . | ight did not
entiﬂ?d ?g rgg aﬁéiaﬁ%n I()ieductions in respect of patient records becagie ;?gg;széd. Even if |
subsist in the%atient records and lists of the prﬁtctlcfs ?hiizﬁgﬂgpiywo?ﬂd o6 have bedi |

! sed to the taxpayer under the sale ag ight (Primar)
xgﬁ::%:él?ipﬁ?iil(?um of tge purchase price was allocated to copyrig ( Y |

Health Care; TD 2005/1).

917-015
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- . : t) to land subject to a quasi-
i 5 hether a fixture or no _ T
See also TR 2002/19 (licence arrangements), ID 2004/982 (integrating Purchage, (3) An 1mprmf_f:)1;1211t 1'(::1ewal o e et gzeagfg (;';xgr;t e ‘
software and an algorithm into a computer program), TA 2005/3 (copyright in agg jght (or a1 extensl,s own use, where the owner has no right to re? = impmvémem i
comaining significant amounts of knowledge and/or information such as cliepg lists o p { for the OW“tfl:fe uasi-ownership right (while it exists) (Itehm ])' d (s 40-30(3)). For
records, procedural manuals, industrial processes, secret formulae, or staff traini"f the owner of © x(f:lable ot 1% 2t Wil et foom £ E aélnn_ty)
v 3 Jand, Wlﬁtherllse;(q)US/Q?’S (improvements to land leased by another :
- i i le, s€€
Spectrum licences and datacasting transmitter licences examp

xample . sitieg ilding. Lessec installs
' i ' d and a building from Lessor and carries on a buamz.ss mﬁihsftiif busginess. Coderidin
e lcasfis laicriano system on the land at his expense and for the bene
! atering
an in-ground w;

he 15 not pernm tt; to rem from the land of the wa mg SYS
t itted ove fixtures Lessee is the holder of t wate te
ease,

while the lease exists. AP
i ' here the asset is fix
iating asset that is subject to a lease w _ ed fo land and
3 Ahdzptileecieilftgl}?tgtgsrecover the asset is held lziy thellei{()ir l(@v;?ﬁltea‘t:lll(ea?r gﬂ iy
. R 2006/13 for assets held under sale
i ] 4). See T
exists) (Item

The decline in valye of a spectrum licence is calculated over the term of the h'ce,,ce
(1117-280) and using the prime cost method (117-490). There are special ryleg dealin
' pectrum licences (ITAA97 40-120). Unrecouped pre-1 July 20%%
expenditure on licences for which a deduction was available under the former Provisins

continues to be amortised under Diy 40, on the prime cost basis, using the same COSt ang
effective life, ,

The decline in value of pre-1 July 2001 datacasting transmitter licences js calculateq

as if the effective life of the licence was 15 years less the period elapsed from the date of

issue of the licence unti] | July 2001 (ITTPA s 40-33). 3 =3 Example i s & ttaches to land he owns. Under the lease,
: : ia plant to Sirion, whish Simion atfaches lo 1z he hiolder of the-plant while

Damian leases an ammon ; . the plant at the end of the lease. Damian is the h i bl

Damiao 1gs & 2\%:: ttlil)er;r;::ceerxists.pSimUD is also the holder of the plant under Item

the rightto'vec

to dediint Lis costs, eg installation and modification costs).
0 0oul 5

[FITR 186-890 - 185.93 ]
T17-020 Holder of asset entitled to deduction
A deduction for the decline in value of a depreciatin

only be claimed by a person who “‘held”’ the asset at an
The general rule is that the owner

g asset for an income yegr can

ight that an entity legally owns, but that another en‘ﬁty g;ggozi?:%nﬁef\?;ngg

ot 3 ight to exercise immediately, is held by the e e

B o e thee o ht to become its legal owner and it is reasonable t xpect: )

et nc% will become the legal owner; or (ii) that thérn&tem T

o %\f\f_n tion and for the benefit of the economic owncm M 1!ega1

dispofszed Sofcﬁtag:ét i;] E:;(:‘Jf held by the legal owner. Aﬁl}f()ﬁ;}éﬁ;{;;;}\;ggme lﬂ, gty
) A proposed Measure 1 - fi(t)llzobelﬁuse the asset is subject to a legal mortgage, a hire p

i ¢ trust.
financing agreement, a reservation of title arrangement, or a bar
| - igi ancin .
residential rental property to the original “*ho

Ider” of the plant and equipment, and 1t
for subsequent holders (see below)

» Example : atent he has.
2 rigage over a p
: s res the loan by granting a mort o ants Joa
The followi les (It I to 9A i ho is taken to hold the depseni ti Joe borrows money from Fmanci]il fl:iglsifluthe patent is ass':gﬂed fFiiaticier buk Finircier grus
asset in ?iif{iie Z\;?ngr; uni:t(nc?:l S(ITXAW)SSES cjlﬂfy) “T}ho ;S ecif?? rL?leSDaleYe'n S Lflla . Under the mortgage agreement, lega
5 rent circumstances -40). The sp ™ oreference

i : because he exercises
Li to continue to use the patent in his business. Joe Etttllcbhr;l;isfeii thf:egiie:; e e
| . . ‘ ‘ i j as the ri o0 be f
to Item 10, ie the holder is the owner of the agset only if none. or ‘he special Bt o thesabject master oF the patemt, :
cireumstances apply (D 2004/957).

it is reasonable to expect that he will.

W ] e ere an e1 i Vv(lllld bf: ’[akﬁn tD
( ) | - i< ( 0\ : y (6) Item 6 dealS 1 th cas Wh y (
(W i sse€e haq h :

a right
i i 1) possesses the asset (or has dﬁng
€ right to use the car) and nor by the lessoi (item 1).” Where the hold an asset, and another entity (thg i}clgn;;;léf pwnzd)iglpte]y) e o tnine B
lease ends or is terminated early and the lessee becomes the holder under Ttem 10, no B it the former holder to possess
balancing adjustment occurs (ID 2003/756).

fD[[I]E] |!O]der tO beCOI[lB the holder (ulldel‘ thBSC mleﬁ) ]Il thlS Case, |f 1t 18 reaSOIlal)Ie to

ich ill be diSpOSEd
eprecia fi 1 i ise that right or that the asset wi

(2) Ad p iati t that 1 d t land that is b expect that the economic owner will exercis g

reci lllg asset that 1s fixe 0 la: atis su

O ; the asset is held by the
ject to a quasi-ownership right f at the direction, and for the benefit, of the economic %W\'Egﬁld apiply o hire purchase
(or an extension or renewal of the right) is held by the owner of the right, while the owner e L Tt is not held by the former holder. Item i afier paying the
has the right to remove the agget (Item 2). A “‘quasi-ownership right”,is a lease of the economlfﬁ?ﬂ?lzgr ‘;]Sﬁéh the hirer has an option to puirchellse \;Egrzsfsihe secot it fiobtho
land, an easement in connection with the land, or any other right, power or privilege over Efligrffleﬁgtahnent under the agreement (in tglshcases t?;i’ossgi fciT AA97 Div 240 (123-250),
or connected with the land g a sublease (ITAA97 g 995-1(1); ID 2009/156). For Div 40 L tion of this Item and the prov. - ID 2007/170, ID
§ - : > ) holder). For the interac application of this rule, see
}}1#])0365, a fixture on land, whether removable or not, is an asset separate faon; theganﬁ see TR 2005/20. For examples (l)g /%k(l)e ngl;g?eljnd (Gasaheick arEmuctents pensrally,
(ITAA97 s 40-30(3)). See TR 2006/13 (assets held under sale and leasebac 2007/171, TD 2011/71 and ID 20 .
arrangements) and ID 2012/9 (right to remove asset). see 23-240.
P> Example B Example
Lessee leases land from Le_sqor and affixes a de

ST 10 ac (= ( anc 18 . LT ancie! d es
In order t adc er o C E ells an asset to a fin. and agre to
S8 na S ‘ =24 ‘
q 3 al fin e for h :
Iepurchasec 1t for a prce Equ&] to the (l'lgl'ﬂ.ﬂl sale price plus a finance OClla ge Emma remains m
i € as ( ue 18¢ 1t a d the financicer is the lega wner. She 1s ﬂl\c holder o
POSSESSION ¢ set al continues to us 5 .n . :
he has the Iig P S as8set, g
the asset because she has t Tt ossess the et, the ht to become its 1Cgﬂl owner and 1t 18

reasonable to expect that she will.

asset while the lease subsists and for a reasonable time
hile the right to remove the asset remains. If both Lessor
¢, Lessee is a holder under Item 2 and Lessor is a holder
duction for the decline in value of the asset based on the

afterwards. Lessee is the holder of the asset w
and Lessee contribute to the cost of the fixtur

under Ttem 10. They are each entitled to 4 de
cost of the asset to each of them,

wrao 0 —————

S
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(7) A partnership asset is held by the partnership (Item 7). It is nos held by )
particular partner (eg ID 2002/1037; ID 2002/1083; ID 2009/135). 5

(8) Mining, quarrying or prospecting information (whether or n
available) is held by the entity that has the information, provided it is relevant 0 minjp,
operations carried on or proposed to be carried on by the entity or it is relevant g the
business carried on by the entity that includes exploration or prospecting for Mineralg o
quarry taterials (Ttem §).

(9) Any other mining, quartying or prospecting information is held b

A ) Juar: . Y the entity ghyy
has it, provided the information is not generally available (Ttem 9).

(10) Geothermal exploration information (whether or not generally available) i helg
by the entity that has the information provided it is relevant to ]

_ ' : / geothermal energy
extraction carried on, or proposed to be carried on, by the entity; or to a business carried

on by the entity that includes exploration or prospecting for geothermal energy Tesources
from which energy can be extracted by geothermal energy extraction. Note that thege

assets are no longer depreciable if they start being held from 1 July 2014 (former Ttem
SA).

If, under any of the above rules, the holder ceases to hold the asset, a balancing
adjustment event arises (917-630).

The holder of a depreciating asset is treated as its owner for the purposes of the
provisions dealing with property held under certain leveraged and non-leveraged leages

(123-210, 923-220). In this case, no other person can be treated as the owner of the agset
(ITAA97 s 40-135).

Jointly held assets

Where two (or more) taxpayers are considered to hold the asset (eg a lessor under
the general rule in Item 10 and a lessee under Item 3), they are considered to hold the
asset jointly. In such case, each taxpayer is entitled to a deduction for the decline in valny
of the asset, calculated on the basis of the cost of the asset to each taxpayer, and as if ‘he
taxpayer’s interest in the underlying asset were the underlying asset (ITAA97 s 40 35). A
composite asset (17-015) that is a single depreciating asset is also considersd to be
Jointly held even if two or more taxpayers own discrete parts of the asset (TR 2G17/D1),

The deduction is therefore in relation to the interest, and does not take into account
the decline in value of the underlying asset. The interest takes the characieristics of the
underlying asset (eg its decline in value is calculated on the basis of the ‘effective life of
the underlying asset). If the underlying asset starts to be or ceases 16 be sointly held, there
is no balancing adjustment, but rather the asset is taken to be spli or merged (717-630).

Capital allowance deductions (under ITAA97 Div 40) that are attributable to the
derivation of income from strata scheme common property, are allowed to the proprietors
(and not the owners corporation) in proportion to their lot entitlements and to the extent
of the income producing use of their individual lots. However, proprietors and strata
schemes that previously relied on withdrawn IT 2505 may elect to continue to treat

common property as being held on trust for the proprietors (TR 2015/3, including para
98).

The rules also apply where both lessor and lessee contribute to the cost of the asset,
and where there are multiple interests in the same land or depreciating asset and more
than one holder of the asset contributes to the cost of the asset (eg joint lessees). The joint
holding rules do not lead to a duplication of deductions because the deduction to which
each of the joint holders is entitled is based on the cost to that holder.

“Owner”’

““Owner’” is not defined in ITAA97 and, accordingly, has its ordinary meaning. To
qualify for a deduction as the holder of a depreciating asset, the taxpayer does not have to
personally use it in carrying on a trade or business, provided it is used for a taxable

117-020

Ot generg)y.

i

QEP

L5 ayer OWnerW
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R

i to someone else, it is the
if the asset is leased by the taxpayer t _
e exalgglz:ﬂirally gets the deduction. Thus, if furnished premises ari ;;ﬁl:eg%
he lessor and not the lessee who cleliirgs %ed]uctlonguril%re rtl:}r:gcézﬂ;; ?u Remirid
e ipment owned by the lessor 1
: and other equipme ) | in e
gt ﬁ\fgl gisf the lessee qinstalls an asset in the premises and owns and use
10). However,

ducing purposes, the lessee can generally claim deductions for the decline in
jncome-pro
yalue of th

axpay

t asset (under Item 2 or 3). See TR 2006/13 for assets held under sale and
a

ents.
B aﬂangems roposed in the 2017 Federal Budget to liI_nit, from 1 July 2013, ‘Eﬁz
A'r?%?g:d‘gciiorl)l fgr plant and equipment in a rcsiderllt;la] lnygusglzﬁs é)gfg;rge glam
i i or the assets, ie the orig
?a;payer_ o aci?iﬁr?i?gl—ll;d\if}fe;)emalta{aipayer becomes the subsequent anlc)ar_ of Eﬁz
and equiper t (b virtue of having purchased the property), despite i:mtg e
s equlPﬁnent bz cligible to claim depreciation deductions for the plan ans
e 312:0 urchased by the previous owner. Therefore, for Subseqﬁxcn: ({)1\’\1«’;185’1 ;
P s Witioﬁs of existing plant and equipment items will only be r;:f e}? e s
E BLﬁql:us‘t 1 gains tax purposes. Existing investments will be grandfat elir?e9 el
o fOrdc dplu? r%lent forming part of residential investment properties asz% o wil}i
zth[)a{[',"p}i?éligin;qcogtraéts already entered into _att.7'.30 pg; (eﬁ}l?;’ft)hsllaig;[;zr e i
\ i i ciation un 1

i nsfhéoagsgtu:;fc?lsesfot;g e;{g of its effective life. Only taxpayers z\fz)f]ilg
ey Eissit;r?é equipment for their residential investment property after 9 May
ulrldj;n;bil)eatré claim 3 deduction over the effective life of the asset.

i i ements
tor vehicle lease novation arrang - -
i The Commissioner’s views on the taxation cons/elqsutznces ;)Si c;;tr?é? ﬁ%ﬁﬁgg%ﬂ
set i 9 see a X :
i ngements are set out in TR 199 L
e ﬂOVathélmBél;:ils ih;wolve the novation (or transfer) by an employee tto gmt 1??:5{ L(tl)r};eand
E o E1l°n$:gobli ations under a motor vehicle lease. The ruling a_pplles;-l old?" b
som? : ury cars gUndelr such arrangements, the employer/lf_:ssee fli 1ihe1 g?seethe O s
Sithcr 1 : i inati iry of the lease,
i . On early termination or expiry a8
R e i ] t must be made (ID 2003/759 to
; holder and a balancing adjustmen _ s
gg%%%%i)fh'?he FBT implications of such arrangements are outlined at §35-1

JFITR 986-935, 186-945 —987-000]

§17-030 Excluded assets for capital allowances

3 i
The following assets are specifically excluded from t_he operation of the uniform
capital allowance system (ITAA97 s 40-45; ITTPA s 40-47):

® ital works for which an amount is deductible qnder ITAA97 Djv 43 _(EZ%S%?& 0;"
capsld have been deductible, had the expenditure not been incurre i
W?rt'cular day or had the works been used for the 'requlr‘ed purpc:}sle (Jo0-4 aré
Tss::ts for which an amount is not deductible undel;1 Div 43 f‘orlzﬁz o : 1%7_040) are

5/21). As capital works that are “'p ,
Egzlsgg(liugrﬁn(gvsz ded)uctions for the decline in value of plant are available

under ITAA97 Div 40 (17-015) I e
t benefits or pr
i ided by an employer as expense paymen 1

: gzll;[ggltsatslfzftt iirgrgxar[?pt fzom FBT under Fringe Benefits Tax Assessment Act 1986,
8 58X (Y35-645)

® an asset for which the taxpayer could deduct an gmo?{at under the former film
concession provisions in ITAA36 Div 10B; 10BA of Pt I1L o
No deduction is available for the decline in value of an R&D depreciating

isi 97
expenditure on the asset has given rise to a tax offset under the E&D pl;gxfztl\i{fgs %JI;FSA]J; 7
§ 355-715; Y17-420). In addition, where expenditure on in-house s

§17-030
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pooled, the special provisions dealing with software pools (Y17-370) apply, rather tha

the general rules dealing with the decline in value of individual assets. Similarly, if thn
special provisions dealing with horticultural plants (418-070), water facilities (1}13_080}e
fodder storage assets (T18-085), fencing assets (18-090), landcare operations (ﬂIS-iog')’
electricity connections (1116-820) or telephone lines (118-060) apply, the general pyja
outlined in this chapter (including those dealing with balancing adjustments) do ngg
apply. For this purpose, capital repairs, alterations, additions or extensions tg Water

facilities, fodder storage assets, fencing assets, and landeare operations are treated ag g
separate depreciating asset (s 40-53).

Finally, no deduction is available for the decline in value of ca
income year and later income years if car expense deductions are ¢
cents per kilometre method (ITAA97 s 40-55- 916-370).

Small business entities can choose to calculate depreciating assets
Div 328, instead of Div 40 (17-250).

rs for the 2016/17
alculated using the

deductions undey

[FITR87-010 — 1]87—030]
717-040 Plant subject to capital allowances

The cost of “‘plant™” (defined in ITAA97 s 45-40) is excluded from expenditure
deductible under the capital works provisions (720-510) and is therefore subject to the
uniform capital allowance system (17-030). The concept of “plant’” is also relevant to

the landcare operations provisions (§18-100), the lease assignment provisions (123-230)
and the water conservation provisions (Y18-080).

The primary factor in determining whether an item qualifies as plant is its function
(TR 94/11). If the function is to provide the setting or environment within which income-
producing activities are conducted (eg an office building, a rock wall: ID 2007/160;
demountable car park; IT 2130), an item does not qualify as plant, Conversely, if the
function is essentially the permanent means or apparatus used to produce the income (eg
machines or manufacturing equipment) the item qualifies as plant, whether it is fixed op
movable. Thus breakwaters installed by a port authority, in playing a role in keepiss
vessels in place while inspections and repairs were carried out, were plant but a retainmg

wall, whose primary function was to protect reclaimed land, the cliffs and a factory, was
not (Port of Portland).

An item used to create a particular atmosphere or ambience for preraises used in a
cafe, restaurant, licensed club, hotel, motel or retail shopping busiiess performs a
function that is so related to that business to warrant the item being eld to come within
the ordinary meaning of plant. This is because the atmosphere or ambience is intended to
attract customers and is a definable element in the service which the business provides
and for which its customers are prepared to pay (TR 2007/9). The item will only come
within the ordinary meaning of plant if it does not form part of the premises. Describing

an item as decor does not of itself mean that the item comes within the ordinary meaning
of plant.

In addition to the kinds of property that fall within its ordinary meaning, “‘plant”
also includes (s 45-40):

® articles, machinery, tools and rolling stock

® animals used as working beasts in a business

other than a primary production
business, eg racehorses

® plumbing fixtures and fittings, including wall and floor tiling, provided principally
for the personal use of employees (or their children) in the taxpayer’s business

® fences, dams and other structural improvements on land used for agricultural or
pastoral pursuits and structural improvements on land used for forest operations (in
either case whether the land is so used by its owner or another person), and

§17-040

DEPR
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m W iv earli r similar
i y and exclusivel for pearling or

ructu provements used wholly an y‘ Ay
et Ctg'réln]s 1(provided thev are situated at or near a port or harbour from wh h th
operafl y

operations are conducted) other than:

ed for domestic or residential purposes except as

_ gtructural improvements us e taxpayer), tenants or

ccommodation for employees (not_nccessan]y. of tgnd
ihare—farmers engaged in those pursuits or operations,

_ forestry roads.
2/ rental premises or plant (TR 2004/16)

Residenti residential rental premises or plant, the

In deciding whether an item is part of
following matters are relevant:

whether the item appears visually to retain a separate identity
the degree of permanence with which it has been attached

the incompleteness of the structure without it, and

i ikely to be
the extent to which it was intended to be permanent or whether it was likely
.1 § . .
within ¢ hort period.
laced within a relatively s | = }
o item neither forms part of the premises nor falls W}thin ]}}}1112 Sﬁf%?ﬁy
: fa‘r‘l iant” it will come within the ordinary meaning tﬁf pglrrt‘jéular Ll
dmrﬂhull1 ?e thg funct’ion performed by the item is so related to the p
g1 whe

i is 8 ecl it warrants the
i item is so special, that 1 ints
R in the context of a residential

Vhore

oL i et .

RITe -earning activities, or t ction o il

:;Lbrgln]?;]fiato beg plant. Suc,h an occasion is likely to be rare

ite

rental property. ' | | -
An item cannot be an article if: (a) it 1s a structure erected or 31211; ZS;EItlmgh e

'n% s part of the premises. However, an item may be an arti lo eve
. (bl)l ]ti t%nflhé %remises Carpet, curtains, desks and bookshelves are articles.
attache ; d

i ildi 1 18 a part
Machinery is plant whether or not it forms an integral P]_e}l}l‘t Ofri(il;gdg)?gdgtetmhﬁng
of the asetting of the landlord’s rent—produczn)g _?ft]:’_}‘;lfrsl.g th: Fe ievar;t g e
i i i ! ntifyi
ing is machinery involves: (a) 1dentl : Nt g (uoip) o
\E})Eﬂlﬂt’ui?gl)e%l;;legd on a consideration of functionality; anfgi (bg h?;gidmg W
::h]iﬁgsor each of those things satisfies the ordinary meaning of ma Ty. —
i i i des devices, such as computers
i meaning of machinery includes g gud
3 T}iicgf,gg;? I’Bxfwhicl'; util%se in various processes minute an;loungiofeznirogoi e
];Ji'}gggtricai impiﬂses. 1t also includes heating ﬂquam;g:h ?E; ; }?:t o mer’ely b
i | a . .
g ices. However, it does not include ; ek
aﬂdé‘;‘; “;?;;; S:;'V ducting, piping or Wiring,_a_lthough pqnnef?tedSWIEtlEt i)c;n;eunz t%hat iy
frcl):chin;zry In other words, if the ductin]g, p;_p_{[n_g ore';v\élgncgo n;)lgngteg by g
i e it | i ersely, if it is m X
machine then it is machinery. Conv

unit that is a machine, then it is not machinery.

i i ilt-i bes and
It follows that kitchen cupboards, fen?‘;:s, ;]rjlsulatloell Esﬁsh ;t));l;li; r1lrc1l l\ielllrscllftéleersn i
ing are not plant (but the pow, , hose n
L \facu'llm ssysstteerrr:1 ;? 1|c)nl§nt). For E}he Commissioner’s determination of tgz aeffgftlzg
?i{fggse (\)? Cliltlélrlllls ythat are used by residential property operators, see D
(commencing at T43-000). N -
The above issue will have limited application to the original purcl:lzttss?aorfn };1;;?! : glzn
equi meent for a residential rental property following the gnno%lr;ce{;lst b
tﬁle 2;)017 Federal Budget to limit the eligibility for Si,edugtlons 0t gnd e
residential rental properties to the original ‘‘holder” of the asset,

holders (17-020). [FITR 999-600/

q17-040
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17-045 Non-arm’s length dealings and capital allowances

the market value of what the expenditure is for, the amount paid is taken
“market value”’ (Y17-050). This applies in determining both the first and
element of cost of the depreciating asset (17-100, q17-1 05). The rule stops

from being able to claim a higher capital allowance deduction based on 3
inflated purchase price,

to be the
the secopg
the taxpaye,
n artiﬁcially

Similarly, if a taxpayer is not dealing at arm’s length and disposes of Property for
amount that is less than market value, the amount received is taken to be the market value
(117-640). This stops the taxpayer from obtaining a more favourahle 1ax resul p,

calculating its balancing adjustment on disposal of the asset on the basis of an artificialy
reduced disposal price,

The non-arm’s length rule also applies to the deductions for certain primy
production expenditure (18-050) and to the mining, project infrastructyre and
environmental protection deductions outlined at 19-000.

Dealing at arm’s fengih

Parties are generally ‘“at arm’s length*® if they are unrelated and neither party is
effectively controlled by the other. In an arm’s length situation, each party norma)
stands upon their rights and conducts their business in a formal manner without trusting
the other’s contro] or overmastering influence,

In determining whether parties are ““dealing with each other at arm’s length”, ap
assessment must be made of whether the parties deal with each other as armm’s len

parties normally do, so that the outcome of their dealing is a matter of real bargaining
(Furse).

A connection between the parties to a transaction is not conclusive evidence that
they are not dealing with each other at arm’s length, but is merely a factor to be take,
into account. There may be transactions between related parties where the Parties do acal
with each other at arm’s length. This may happen even if there is a close relati nship
between the parties or if one party has the power to contra] the other, It is not enough to
look only at the relationship between the parties without examining the naigvs of the
particular dealing between them (Barnsdall).

Parties at arm’s length are not dealing with each other at arm’s length i they collude
to achieve a particular regult Or one party submits the exercise of jte vill to the dictation
of the other (Granby). If more than one item of property is transfeired as part of one
fransaction and one of the parties is indifferent to the apportionment of the consideration
between the various items of property, the parties are considered not to be dealing with

each other at arm’s length because the acceding party has submitted the exercise of its
will to the wishes of the other party (Collis).

[FITR 988-550]
T7-050 Definition of market value

““Market value’ is defined (ITAA97 s 995-1(1)) as having a meaning affected by
ITAA97 Subdiv 960.S. Subdivision 960-S contains special rules for working out the
market value of assets and non-cash benefits. For an asset, its market value ig reduced by
any input tax credits (T34-100) to which the taxpayer would be entitled if it had acquired
the asset solely for a creditable purpose, In working out the market valye of a non-cash

market value of assets or non-cash benefits, If 3 taxpayer uses an approved valuation
method for an asset or non-cash benefit, the calculation is binding on the Commissioner.
For an item that is not an asset or a non-cash benefit, the ordinary meaning of “‘market
value™ applies. The ordinary meaning of ““market valye’” is the price that a willing but

17-045
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EP

D

illing but not anxious seller for the item
i would have to pay to a willing : 1o ltem
not mvil‘;”%}g?%z;t was later adopted in Abrahams wh?ge the mzﬁ;t ggggt\igsoii;% Dand
(Spencer). = ich a willing but not anxious vendor could reason P e
e el il but not anxious purchaser could reasonably expec to have t
ahy POtlﬁen\cfilnc\rgll'h{:I’%d purchaser had got together and agreed on a price in friendly
if the

i Otiaﬂon”- ' be

neg t value has also been described as the best price that n?zlty re?{itzngblis e
'M?iﬂ;gr property if sold in the general market. If there is I;10 generddmﬂa]rad(iiti%n 0

obtaine ; i such a market is to be assumed. 5

res 1 a private company, : asons,

i C'asle gfl 82:15 should IlJ)e taken into account, even a buyer who, for _lflls’fhef own re

pOSSﬂ;aered}tfo pay an excessive price (Brisbane Water County Council).

1s pre

i : for
i t appropriate market to use
listed on a stock exchange, the mos _

[f'sharefrairl(e: is normally the stock exchange market (C’l.yj"()m’)l;I 'l;he II)rlece( g;%lfgr 2.;1;
o erty at auction may also provide a measure of marke valu S i‘s A
g o E{igg de)t{ermined on the basis of a trade-in price is not agpropnate i
E:r;{stcg obtainable in the best available market (14 CTBR Case 29).

tain the

If considerable amounts are involved, a taxpayer Would_ be p{u?ilétl uté) So(l)atz;:; o

‘cescc“ a qualified valuer if there is any doubt ab?lut the i?lrs rtrilaer i—?: ¥ I S0 AT T
i hed rt record that enable ¢

et temporaneous and expe er h

taxphay 3 ;Izzt%;ﬁi ?)f E:)he property at a particular date. The Commissioner will apply the
; 2 Ml : .
Oft‘ ]]?]165 contained in Market valuation for tax purposes.
24 [FITR §767-590]

Cost of Depreciating Assets

f17-080 Cost as initial basis for calculating decline in value

i iati i ilated on the basis of the ““cost™
i value of a depreciating asset is calcu _ _
f thT};ngf (‘:fi)mt;emparticular taxpayer (§17-480). Cost is also reh;]vant mt ((:;lfjfu_lﬁﬁ?on)g ?‘r}g
- 't:l ain or loss if a balancing adjustment event happens for the fgss? TR, B
E.apt1 Ofgﬂ depreciating asset held by the taxpayer consists of the lrst)eand b of, et
E:O:nerally the consideration provided by the taxpayer to hold the arsig e
e%ement of cost (generally the consideration prov_lde()i ?13"/1“ ’;I\l; t9a7x;;22f5_175) 5 iy
i dition and location from time to time ; AL
::tlseg;jf ché);lstl(l% 7-100) applies to almost everjlf asset, gizszeg(;niheégi};rentth gﬂ;’;’sm i:
i ssets. The cost rules apply regar _

g?éﬁiggj Ll:\sv t)i :f(:)él;leldé}lland. An incorrectly calculated cost amount may be rectified.

i t
Special rules deal with split assets and merged assets (17-100) and Withst};fozifiz 3
of conggfidated groups (Y8-200, §8-580). In some cases the cost of an asset i
(J17-090). |
The cost of a pre-1 July 2001 asset is determined under the pre-1 July 2001 rules.
[FITR 69-150 — 969-240, 487-270 — 87-440]

f17-090 Adjustments to cost |
Certain amounts are excluded from the cost of a depreciating asset.

iating asset excludes amounts that are not of a capital na.ture‘
’ a}"}i\fgg 22%-%?2%?312?:%& or not deductible (eg whether ﬁr nc];t dﬁdljl;;;;l]ee &m;‘e(li
the general deductions provisions: 16-000). Once plantlc Bls e]_; gt ecdine
handed over to its owner in an operational state, the cosf1 0 : 1;11;1%1_ J% Lk
full operation is revenue expenditure and immediately deducti

117-090
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® The cost of a depreciatin i
g asset that is not pl i
L X ‘not plant excludes amount
amgu I?t(s]l Hc;z Sﬁggr a conltract EH}el‘Bd into before that date (lTuAn;QI;lgl;%ego%%fore '
8 ed on plant before that date ot
depreciating asset under transitional provisions (%ago;(o)gm P Ofg

® Where an offset has been available in resp

expenditure is not also allowabl
355-715; 917-420). ¢ under the

ect of expenditure on an R&D
capital allowance provisions (I%‘S,iib;he
8

Once the cost of a de iati
: preciating asset has been establi e
and 17-105, it may have to be further adjusted as foelsic?wlsl'Shed vadler thanilzsgy T17-100

@ t i i
he cost of a car exceeding the car limit may be reduced to that limit (17 200)

the cost of a car acquir i
! quired at a disc - .
increased by the discount (q17-2 l‘dg)um under a scheme to avoid the car limit may be
the cost of a copyri i :

: pyright in a film is reduced by th
available under the rules discussed at 920-340 (}I,TAixg?ngg_ig)the producer offset

each element of the asset’s cost i
; t is reduced to th
deduct - 5 O o the extent that an ,
o elcbi]el under a provision other than the uniform capital a]loga%ir; s e e,
pecial provisions for small business taxpayers (ITAA97 s 40215) & "

cost may be reduced if a commercial debt is forgiven (f17-510)

cost of an asset may be red i i

bl (1[177_72%), B educed if the asset it replaces has been disposed of

;:_gi:gf?asnzzéss;e; does not il_lclude an amount that is denied de

S -97) because it is funded by certain amounts derived
1onal Disability Tnsurance Scheme (ITAA97 s 40-235)

The fOI e1en 5" 3
CUTFE no ted on EIte
g 1C de mina cost ()f a depIeClatl]lg asset 18 C Vi d ne
QT

exChal’] € rat Y =
g apphca le hen the taXpa er began to IlO]d the asset or When satie \ /1 g the
[+ l) W S i i

liability to pay for it, which

o i | Lk ever occurs first (23-070). See also the foreigi: exchange
The TOFA rules

asset where a financial

ductibility (under
by participants of

(Y23-020) may affect th i
e calculation of the cost o] it
: : . gior a depr
arrangement 1s used as consideration for acquiring j*he asge?matmg
3= R -

GST and depreciating assets

The cost of : iati ;
T value)i;ifféﬁgugugg asset (and, in a year after the first year of use, the openi
or to second element coqu of);}igl ! mlim tezijc eSnea the acquisitio;l o thlg assnj
i )5 the asset, and by certain decreasin i i
set. If the decreasing adjustment is due to a change in planﬁj(?ﬁssem}f ?Stség%agng to
; uded in

assessable income (ITAA97 Subdi i
e oo JLTARSY. iv 27-B). If the cost is taken to be market value, that is

The cost ; i
st vam?)c Ll;l: asze_t (and, in a year 1at§r than the first year of use, the openin
P bl assety o= t1111(:_reased by certain increasing adjustments relati;lg direlcj:tl og
: € mcreasing adjustment is due to a change in planned use )i/t i;

deducted FO detallt‘:d ) i i
. X la.n 1 i i
A i 1 or Ip - ation Of ![lC]eaSH’lg and deCI‘eaSII‘lg adllSthIltS, see r-he

P> Example

George, who is :

plumbing busi;e;:g};:g?;jnfo-r QSTj Euys a la_dder for $550 that will be used 80% of the time in hi

o be the p urChz‘SeIPI’ ice ret]zglelg gb?.U./n usage is for non-taxable purposes. The cost of the :qslertn ?s ]i;kn]?

decline in value is $110 y 840, ic $5'_U (calculated as $550 — [(1/11 x $550) x Sb° :
over two years, the opening adjustable value at the start of Year 3 is ‘{;4/5](3 g

17-090
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If the usage changes at the commencement of Year 3 to 2 100% taxable purpose, there will be an
assessable decreasing adjustment of $10 (ie [1 /11 % $550] — $40).

If, instead, the usage changed to a 50% taxable purpose, there would be a deductible increasing
adjustment of $15 (calculated as $40 — [1/11 x $550] % 50%).

[FITR $87-400, §87-420, 187-425]

q17-100 First element of cost

ment of cost generally represents the amount the taxpayer has paid or is
taken to have paid in order to hold the depreciating asset, and 1s worked out when the
taxpayer begins to hold the asset (ITAA97 s 40-180).

The first element of cost is subject to certain exclusions and modifications and is

GST-exclusive (917-090).

If an amount is paid for two or more things including one depreciating asset, the
amount i8 apportioned on a reasonable basis between those things, generally based on
relative market values (ITAA97 s 40-195). That is not necessarily the adjustable value of

the asset (1D 2002/818).

For 2soenditure incurred on or after 1 July 2005, the first element of cost includes an
sa,d or taken to be paid in relation to starting to hold the asset, if that amount is

amourt g :
diroctly connected with holding the asset. It does not include an amount that forms part of

ine second element of cost of another depreciating asset.

The first ele

The first element of the cost of a mining, quarrying or prospecting right may be
reduced by the market value of exploration benefits received under farm-in farm-out

arrangements (s 40-1130; 919-010).

duction for decline in value of an asset subject to a sale and leaseback

The lessor’s de
et to the lessor, not the cost to the lessee (TR

arrangement is based on the cost of the ass
2006/13).

The amount the taxpayer is taken to have paid

The cost rules specify the amount that the taxpayer is taken to have paid to hold a
depreciating asset (ie first element of cost) or to bring it to its current location and
condition (ie the second element of cost). The taxpayer is taken to have paid the greater
of the following two amounts (ITAA97 s 40-185):

(1) the consideration given, ie the sum of the following:

(2) any amount paid to buy or create the asset (eg labour and materials) or to bring
the asset to its current location and condition. This would cover incidental costs
(eg stamp duty) and if the taxpayer makes a prepayment, it is the amount of the
prepayment. It includes amounts that the taxpayer is taken to have paid, such
as the price of the notional purchase made when trading stock is converted to a
depreciating asset (9-245), the cost of an asset held under a hire purchase
arrangement under ITAA97 s 240-25 (§23-250), and a lessor’s deemed
purchase price when a luxury car lease ends (ITAA97 s 242-90: 917-220; ID
2005/197). If the asset is a Div 230 financial arrangement or a Div 230
financial arrangement is involved in the consideration, ITAA97 s 230-505

applies (23-020)

(b) the amount of a liability to pay money. Only the part of the liability that has not
been satistied is taken into account

(c) where there is a reduction in a right to receive money (eg a debt is waived), the
amount of the liability when it is terminated

17-100
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(d) the market value of a non-cash benefit provided by the taxpayer. A n0n-cag)y
benefit is any property or services that are not money (ITAA97 g 9954(1))
Where a company issues shares for depreciating assets, TR 2008/5 applies'
(13-260). See also ID 2004/559 (cost to the employee of an asset obtaineg
under a salary sacrifice arrangement)

(¢) the market value of a non-cash benefit that the taxpayer becomes ligh

provide. Only the part of the liability that has not been satisfied is take
account, and

le tq
N intg

(f) where the liability to provide a non-cash benefit to the taxpayer is te

e , Minated,
the market value of the benefit when the liability is terminated, and

(2) amounts included in assessable income because a taxpayer
(ie where an amount is assessable under TTAA36 s 21A (1
depreciating asset as a non-cash benefi
would be the case where the taxpayer
and as a result a balancing adjustment

started to hold the asset
0-030) for receiving the
t) or gave something to start holding it (thig
exchanges a depreciating asset for anothey

amount is assessable). In the case of second
clement costs, the relevant amount is the amount included in assessable Ncome

because the taxpayer received the benefit or gave something to receive the benefit
(ie the benefit that brought the asset to its current condition and location, eg the
modification to a truck). In determining the amount included in assessable income,

the value of anything provided by the taxpayer that reduced the amount actually
included in assessable income must be ignore

For examples of the application of the above cost rules, see 1D 2003/1085, ID
2004/116 and 1D 2008/93.

P> Example 1: Amount included in assessable income under s 21A

If Aco provides medals (with a market value of $20,000
a stamping machine (with an arm’s length value of $10
$75,000) in its assessable income. The first clement of
the sum of the amount paid ($75,000)
$95,000; and (b) the amount
contribution of $75,000 made

) and a payment of $75,000 t Beo in return for
0,000), Aco will include $25,000 (ie $100.000 -
cost of the machine for Aco is the greater of (a)
and the market value of the medals provided ($20,000), ie
that would have been included in assessable income, if one ignereq the
by Aco, ie $100,000. This produces a first element of cost of $120.000.

P> Example 2: Assessable balancing adjustment amount

Mary exchanges a tractor with an adjustable value (17-485) to her of $10,000 in v=tumn for a plough
with a market value of $15,000. The termination value of the tractor is the marke. value of the plough, ie
815,000 (17-640). The assessable balancing adjustment to be made as<a toselt of disposing of the
tractor is $5,000 (ie $15,000 — $1 0,000). The first element of cost of the plough is the greater of: (a) the
market value of the tractor she provided; and (b) the amount that was assessable for giving the tractor in
order to start holding the plough (ie $15,000), ignoring the value of the tractor.

If the plough had a market value of $5
$10,000 — $5,000). In this case, the firsi
market value of the tractor; and (b) the a
adjustable value of the tractor.

.000, the deductible balancing adjustment would be $5,000 (ie
t element of cost of the plough would be the greater of: (a) the
mount that would have been assessable (ie $5,000), ignoring the

P> Example 3: Consideration provided by taxpayer

Fiona, a house painter, buys a panel van from Andrew in exchange for: painting his home (market value
of painting services is $4,000), terminating a $1,000 debt owed to her by him, undertaking to repaint his
home in 10 years (market value of the painting services that she is under a liability to provide is $1,500),

and incurring a liability to pay him $1,000. The first element of cost of the panel van is $7,500 (ie the
sum of $4,000 + $1,000 + $1,500 + $1,000).

Specified amounts of first element of cost

In the following cases, the first element of cost is specified in s 40-180, rather than
being the amount that the taxpayer is taken to have paid to hold the asset under the above

rules (cases 1 to 13 do not apply to determine the second element of cost). If more than
one item covers the asset, the last applicable item applies.

§17-100

iati 1,121
RECIATING ASSETS ® Cost of Depreciating Assets
DEP

i it i 3 assets, the first element of cost of

-eciating asset is split into two or mMOre assets, R

1) If ésiiﬁée}il:;;r;%)nable progortion of the surr;_ of the ad‘Jtust(ei]l;Le :;ER‘E églzoifs )Elre

gach new 2 before the split and of the splitting costs ESpRits ke
Bl ahi q ini : nt that a taxpayer 1s taken
etoricn > rules for determining the amou -

galcula'c L;??fﬁgg 221%‘16205). Such reasonable proportion may be based on the relative

hav?cgta \IJalués of the new assets. See also 17-630.
mar

i iati sset,
@) Ifa depreciating asset or assets is or are merge&mtg;g@cﬁ?gg c(l)e;:péel:glzgng éLfs, :
‘m g : t is a reasonable p m of th
e O e ortginal " iust before the merger and of the
. - val f the original asset or assets jus bl LA
J tiho merger g bove rules for determining the
el ; ts are calculated under the above
5 the merger costs at ! s
mergﬁ; :}?;Isa(taxpayer is taken to have paid) (ITAA97 s 40-210). See also q
amo

; ; or
" the taxpayer stops using a depreciating asset for any pugg%s)e Ei?zgirt:%l l?::to
o > ain (thus triggering a balancing adjustment event: 1]]17— 173-640) ontinues 1o
. %sa? li;egﬁrst clement of cost of the asset is the termination value (
hold 1t,

at the time of the event.

iati ts never to use it (thus

t used a depreciating asset and expec . e

@ th‘? ?Zggg lallactlj'l?s(t)ment event: §17-630), but continues to hold it, the firs
g A

" : i 5 t.
o ~gst of the asset is its termination value (§17-640) at the time gl

glement o* | | ! e
' a partnership asset, by on
3 i t was held, just before becoming a pa lip : :
i Ifaﬁ?éniﬁéllgl'zfsglement of cost of the asset to tht;dp?rmershlp is the marke
3513::{1?17-050) of the asset when the partnership started to hold it.
o

ati cre 1S a
balancing adjustment event happens to a depreciating asset btﬁ(;?ilf; (;]E}?Eeasset
% ta}lle holding of, or interests in, an asset and one of the en(‘;ltlesn e iy
gh?g;s:tfe change has e;n interest in it after the change (ﬂrle—l;jtg o)t: ;1 e R it
. i becomes one as a S
t before the change or bec ; e
p;irtD:;iholF cissieof the asset is the market value of the asset when the change occ
elem

i ' depreciating asset but roll-over
djustment event happens to a . o
i 7 117f' ‘?l?)%lzgiaﬁegsatég first element of cost of t_he asset forhthe tﬁnigi;e;ie};
r?il'legtﬂle ;ialué &l 17—48’5) of the asset to the transferor just before the eve
adju

i : ner of an asset hired under a hire _purchase
L J?ngg; f:zoﬁ?mliigg}zvl(l)e\t) is the holder of the asset as long als it ]ha\s;V ;‘tg
g cment, thc) 1;@:1 al owner of the asset. If the hirer does not become the legal Otaken
i beCO_m(ti : enz% exercise the option to purchase the ‘asset), the_legal ow;el[r irsa i
Eﬂg tb ?'(t:%?}?ﬁlging??the asset and the first element of cost of the asset 1s 1ts marke
0 sta

. ? dealing for a cost
(8) If the taxpayer starts to hold the asset under a non-arm i. .1611 g]t(kén ?:3 begjts ol

exceeding its market value, the first element of cost of the asset 1s a

value (§17-045, §17-050) at that time.

i 3 i t
9) If the taxpayer starts to hold the asset under a private or _don:gf:]g:r ;r;ag;ggnel%
(e afs a gift or under a consumer loyalty program by redc]aemgnig’l_oso) . paugg: 1
20g02/91 S)g the first element of cost of the asset is its market value (Y

0) If the nister for Finance rmi 5 irports (Tmnsilionai)
ini i haS dBtE: mlned a Cobt uﬂder AUPOI’ i

Act j(glgg I‘-‘; 4t19/3LI\/[4193 50A S(I)B 51A or SlB, the first element of cost of the asset 18 that
L 3 L] ] )

amount.,

: "
(11) The first element of cost of an _asse;I lt?af;(\)fz)is ptlflagfgﬁg ;@Eggyﬁw ix;;rllgc

i ich ITAA97 Div 58 applies: J17- is . il
z?tige(igs‘ef[oo‘:}gl? undeducted pre-existing audited book value of the asset, plus any

acquisition costs (ITAA97 s 58-70(3), (5))-
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(12) If the asset has d
P et evolved to the taxpayer as the legal
o o?‘?il es;)tllll, tll}at 1f"]rst element of cost of the asset is itg adjpﬁzigl?la} re}}?re
oo et : e.asset was allocated to a low-value pool tLhe o5t i5 6
ance for the year of death as is attributable to th,at assc OtSt -
et.

( ) . d8 a res h ()f p p !.'l yer as th
]3 Ii d u d person's death, the asset haS absed tO [he tax a
Y 11 h
" st i Clv
yenelicia or 0O 'e ant l]e l ]S‘ E]e ne (PI co ()I ] £ asset 1s ltS Iﬂﬂl‘k 1. al 1€ w]
n

the taxpayer started holding i
e tax ing it, less an i i i
or by the legal personal 1rep1fesenta‘[ive.y S b R e ki decary

Sentative ¢
(f17-485,) ;
much of fhe

(14) If a balancin '
< e g adjustment occurs in relati .
oy s in rel :
2 djug‘;(};t}]g%, ;i]f;t’ thﬁ first element of cost is thgeﬂilnggnttothzt mnu?g,
40-2853) Vvhic:’tlorl t lil day the balancing adjustment event occurqw Ganon

) would otherwise deem the adjustable value to be ];ﬂ()lgnormg ITAAQ7 4

If a credit union busi i i
e _business 1s voluntarily transferred to another eljgi 1
el t];kg; ‘;l(ljehgnabncml Sector (Transfers of Business) Ac:ﬁh f’lﬁ’ggglble P .
€ been transferred at their adjustable value (ID 203021/? g’g;i;rprecmﬁng

[FITR487-290 —
117-105  Second element of cost 187-370)

The cost of a de ot
preciating asset (which i

of the asset) compri ich is relevant to calculatin s
second elem)ent 1]2 ?EEZiniuﬁszhzlilncnt (f17-100) and a second 5;:1}11;1(11? C(ilfniéntv?l!ﬁe
rese e . axpayer is taken t : : SL The
[s)ezs)i?:‘[t cet?gl(li;tlotn allgd location from time to time ?ITﬁJ’/‘e 533 tloggr g the asset to it
e : . S

. nt ol cost would include the cost of modifications, alterati
: ons, rations or

[t dOLS not Il'lC]llde e CNSe
Xp Se8 tha,t are not Ca,p]ta] or Capltdl m natUIG eg re
2

[CngtIathll Ellld C()II]}![J]SOI y thlld pal‘ty msurance COStS Oi d car
@

If the cost of bringing the asset to i
non-arm’s len i ' asset fo 1ts present condition or location is incusred j
ServiEs), oiiin E?dgz?é]gfd?r a cost _exceedmg the market value.ceg[%-0 Fhéb };Eﬁl‘]} 1ina
value of that benefit. For exalrl]]aeslnc arrangement, the second element of cost lbh .
to the taxpayer’s pihel an fp- E%, 61f an associate of the taxpayer provides 1Tm("ﬁ?_ma_rket
$3,000, the second element 0f01 000, but_the modifications have i mark e
cost of the van is $3,000. QOuarket valigion

I]l d]ly OthEI reumest nce t] € seC d C]e t i CO L.l]a a [] e our t
CIre 3
1 Sta S h on me 6] St 18 Ca] tLd S th
am

t c taX aye] iS ta i
- p ke]l to haVe pald ulldel‘ t € rules ]‘ u a1 ;-
P L l r I S d SC SSed “1 100 tO brll’lg the asset

If the taxpayer has paid :
depreciati i 1as paid an amount for two or more thi : . = Al
o a?s onab]:gbaisjsa fo its present condition and location, the anllI(l)gS tl ncluding bringing a
s (generally based on relative market vahles) (ITAfliI;?ls f(})Jp]%I‘SU)UBEd b
S i .

Certain amounts cann
) ot form part of th
(17-090). Generally, cost is the GST-exclusive z?mscﬁ?‘[n(c'iﬁ]%l—%ggglt o ost: of 2 8

For expenditure inc
urred on or after |
all costs rea ; er 1 July 2005, the second e
20061275), _i‘_(}’lljl:l;f])lfoivttsnbut;ble to a balancing adjustment ev?:?lt (eel;n;:gf (i'ft?%t includes
such costs to be taken into account in calculatin?g Itllloenbcacl}:ts..'m
ncing

cld UStl]]el]t ]ather ]u d
3 it
) ]aIl eduCl]lg the t(J “Hlatlﬁn value ( 5 L[Sed to be thc case Llildf]

Installation, dismantling and transport costs

Generally, ins 1 ]
building Vgl,lehL t;ﬂﬁ]l‘lo?q ctc())st;edc})l not cllnclude the cost of structural alterations to the
. 15, E oused and that mav be o its effici
ar 0 the operations, eg extensions to a buﬂdi};g tolirelg(l:(i:sigani;o} o E:fﬁcieﬂt
or new plant
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nstalling that plant (9 TBRD Case J65; IT 2197). However, the
ing at §43-000) show

ing asset effective life tables (commenc
dings and foundations forming an integral part of plant as
ut usually with longer effective lives than the plant or

are not part of the cost of i
Commissi oner’s depreciatt
certaill special factory. buil
qua]ifying for deduction, b
machinery itself.

Alterations and addition
costs (eg on remova
cost of minor removals
ses is claimable as an outright deduction in the year
and similar recurrent revenue expenditure are deductible outright
| allowances purposes. Furthermore, expenditure incurred
be deductible under ITAA97 s 8-1 in the

s to depreciating assets and dismantling, transporting and re-
1 to new premises) would constitute second element costs.

and rearrangements of depreciating assets within

erecting
incurred. Likewise,

However, the.
existing premises 1
maintenance, repairs _
and not added to cost for capita
by a taxpayer in installing leased plant may
same Way a8 normal lease payments (IT 2197).
Expenditure on temporary buildings and facilities directly related to the construction
of plant may, in some circumstances, be part of the depreciable cost of that plant (IT

2618).
[FITR §87-380]

7-132 Depreciating assets and tax-exempt entities _
deductions for the decline in value of depreciating assets that
exempt entities that become taxable: and (ii) taxable entities
assets of tax-exempt entities in connection with the
le entities are only allowed to claim deductions for the
either: (i) the depreciating asset’s
notional written down value; or (ii) the asset’s undeducted pre-existing audited book
value recorded in the tax-exempt entity’s audited annual accounts before 4 August 1997
(ITAA97 Div 58; 917-100). Under Div 58, taxpayers use the ordinary Div 40 rules with

some minor modifications for all privatised depreciating assets (ID 2007/84 to ID
in an entity sale situation (where the income of

2007/86). In particular, a transition entity 1
ed to malke a choice, after the

an exempt entity becomes, to any extent, taxable) is oblig
fe of the depreciating asset it holds at the

transition time, to determine the effective 1

transition time and may later recalculate such effective life (ID 2006/287 to 1D
2006/289). For an example of the operation of the pre-1 July 2001 provisions, see 1D
2001/316 and TD 2002/716. Division 58 (rather than ITAA36 Sch 2D Div 57: 910-630)
applies to all depreciating assets, including non-plant assets.

There is a limit to the

ean be claimed by: (1) tax-
that acquire the depreciating
" a business. Taxab

acquisition of
decline in value of a depreciating asset based on

[FITR 987-350]

Car Limit

917-200 Cost price limit

A limit is placed on the first element (117-100) of the cost of cars over a certain
price ITAA97 s 40-230). The limit for cars first held in the 2016/17 income year and the
2017/18 income year is $57,581 (TD 2016/8 and TD 2017/18 respectively).

For example, if a car is bought in July 2017 for $60,000, the deduction for the
decline in value of the car is calculated as if the first element of cost were only $57,581.
The cost of a car includes a radio, air conditioner etc, attached to the vehicle at the time
of purchase, but not a radar detector (IT 2611). The limit applies regardless of whether
the vehicle is new or secondhand.

The car limit is indexed each year for inflation. For details of the limits for previous

years, see 943-110. The particular car limit that applies to a car is the limit for the
financial year (not the income year) in which the car is first held by the taxpayer.

€17-200
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“Car’” is defined to mean a motor vehicle (other than a motorcycle) dESigned to
carry a load of less than one tonne and fewer than nine passengers. Furthermore, the car

limit only applies to cars designed mainly for carrying passengers. It applies
independently of the luxury car tax provisions.

The car limit applies both to cars used by their owners and to cars owned by leasjy
companies. In Citibank, a lessor who used the finance method of accounting for direct
financing leases to record income from luxury car leases (17-220) failed to avoid the
effect of the car limit. The gross rental receipts were held to be income from which
allowable deductions, including depreciation, were to be deducted to artive at taxable
income. For the application of the car limit to novated car leases, see ID 2005/197,

Stretched limousines may be subject to the car limit, but onl
first clement of cost (subsequent modifications to *‘stretch’’
included in the second element of cost). Hearses are not subj
2006/39). Vehicles fitted out for transporting disabled persons
profit, eg modified taxis, are excluded from the car limit, as are
of cost exceeds the car limit only because of modifications mad

with a disability to use the car for a taxable purpose (eg in a di
business).

y to the extent of the
the original vehicle are
ect to the car limit (Tp
seated in wheelchairs for
cars whose first elemeng
e to enable an individyg]
sabled taxpayer’s courjer

The car limit applies after the discount provisions (f17-210) have applied and after
the cost of the car has been reduced by any GST input tax credits (TD 2006/40). If a car

is held by two or more entities, the car limit is applied to the cost of the car and not to the
cost of each entity’s interest in the car.

Special rules apply when the car is disposed of (§17-640).

[FITR Y87-435]
17-210 Trade-ins on cars

An anti-avoidance measure counters avoidance of the car limit where an asset
(including a car) is traded in on the purchase of a car (ITAA97 5 40-225).

The measure applies if: (i) it is reasonable to conclude that a car was ahle 1 be
purchased at a discount and that the discount was referable to the taxpayer v another
entity selling another asset for less than its market value; (ii) an amount waz decucted for
the other asset; and (iii) the pre-discount price exceeds the car limit for th {inancial year
in which the taxpayer used the new car for any purpose. In such a casey tin= amount of the
discount is added to the discounted purchase price of the new car..The.measure does not

apply to cars that are modified for disabled persons. Special rules apply when the car is
disposed of (17-640).

JFITR $87-430]
17-220 Luxury car leases

Luxury car leases (including subleases), other than genuine short-term hire
arrangements and hire purchase agreements, are treated as sale (by the lessor to the
lessee) and loan transactions. The lessee (and not the lessor) is treated as the owner of the
car unti] the lease ends or the lessee enters a sublease (ITAA97 Div 242; 917-020). This
treatment applies where the cost of a car (whether new or secondhand) is more than the
car limit applying for the income year in which the lease commenced, ensuring that the
limit applies equally to /eased luxury cars and purchased or otherwise financed cars.

The market value of the car at the start of the lcase (or a specified amount in the case
of a sublease) is taken to be the first element of cost for the car for depreciation purposes
(17-100; s 242-20). Such market value, less any amount actually paid by the lessee to
the lessor is also taken to be the amount that the lessee has borrowed from the lessor (s

242-25). Lease payments are divided into notional loan principal and interest
components.

117-210
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D

ation treatment of lessor

or is assessable on the interest component of the lease payment, 11:': tlhemletw\:}rlg
oo by the lessor. Such assessable income is calculated by mu 11p ¥ gl‘ g
B i al 10ar; pri.ncipal at the start of the lease payment period by the k1111"1;1))108
R0 nOtltol*lll eriod (s 242-35). The implicit interest rate 1s the rate under the c,ast :
g > 'eog (maximum six months), taking into account the tot_al lease pa‘ﬁn(ciznt;
forapayme;érp?lle lease and any termination payments. The lessor is not entitle
dzﬁibclieoﬁs for the decline in value of the car.

Tax

Taxation treatment of lessee

lessee is entitled to: (i) a deduction equal to .the 'mte‘rest cqm%?iin;eg?;fg nl;
Tl-Jel to the lessor, calculated for each payment period and apportion fomieal T8
as;essab Ze (Es 242-45 fo 242-55); and (ii) deductions for the decline in valu
pnvate u

he market v ine to the car limit applicable in the
based on ket value of the car, reduced accor_dmg ‘ : :
e e 1c::ar 1an](; by any private use. The lessee is not entitled to a deduction for the
income year,

capital component of lease payments.

|ease extension, renewal, termination or expiry

If the icase is extended, renewed or ends, and the sum o’{? t&e leastg pa){m?il;i i?;;li 23?1
N T e notional p

ina’ : the lessor exceeds the sum o

e M e tOb]e to the lessor and deductible to the lessee. If the sum of

5 t, the excess is assessable 1o t : cor is Jess than the sum of
g}te{ebt,e payments and any termination amounts paid to the lessor is less tl
1t leas

. ) eseccabl
he n.otional principal and interest the difference is deductible to the lessor and assessable
‘he 1.0 s

10 the lessee (s 242-65; 242-70).

i i ed, the
When the lease expires or is terminated, and 18 then.extenii%dagrh;s?s;made ¢
.winal loan is treated as having been repaid and the lessor is treate amng made 2
B o i the amount of the car’s market value at the time of the extension e
1(16\;4120%%)m'1';1§ notional loan is treated as a termination amount and the lessee contl
s 242-80).

to be the owner of the car.

i i - from the
If at the end of the lease (renewal or extension) the‘les:iie acqm;re; tll;(; gfgdﬂgor e
inati ts to acquire the car ]
ansfer and termination paymen o
IGSSDc:getsll andtlll'ne lessee continues to own the car and therefore tﬁz ;g]ount paid by
IIoeusi;pee is not assessable to the lessor or deductible to the lessee (s 242-85).

is paid to the lessor by the
e lessee’s right to use the car ends, and no amount is pa ™
lesseleftghgclcfgis;et;; cgar, the lessee is treated as having sold the car back to the lessor
i et v d of the lease (s 242-90).
its market value at the en ——

Effective Life of Depreciating Assets

117-270 Effective life of asset

The decline in value of a depreciating asset is calculated on the basis g;ft}l;fafgfg(;tgz
life of the asset (17-490, §17-500). Taxpayers can worlc out thego?lxgﬂs e eilond
effective life of a depreciating asset or rely on the Comn_nsd ok
(ITAA97 s 40-95). The Commissioner’s determination 18 containe 111 et . T
replaced TR 2016/1 from 1 July 2017. The choice must be mad(ff for n1e ym Iy
asset is first used, or installed ready for use, by the taxPayer ]_(;r’ :11 yhrés % 17..280)_
circumstances, no choice can be made and a statutory effective life app

ive li in i ished
The ATO periodically reviews the effective lives of some aSE}?tS A]}F gswl?ﬁﬁz .
determinations. Details of the assets currently under review are c(l)_r}d 1106\.:\: el
Www ato.gov.au/Business/Depreciation-and-capltal—expen_ses—an
Effective-life/Reviews-in-progress).
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Taxpayer’s estimate of effective life

The effective life adopted by a taxpayer must relate to the total estimated periogd the
asset can be used by any entity for the purpose of producing income (assessable, exempy
Or non-assessable non-exempt), exploration or prospecting, mining site rehabilita
environmental protection activities, or conducting R&D activities (ITAA97 s 4
Therefore the effective life of the asset may include a period
expects to dispose of the asset before its effective income-pro

tjon or
. 97 s 40-103)
of time even if the taxpayer
ducing life is over.

Where plant is acquired secondhand after 11.45 am EST on 21 September 1999, jtg
secondhand condition may be taken into account in estimating its effective life, The
effective life of plant acquired before that time had to be determined as if the plant were
new at the time the taxpayer first used or installed it for income-producin £ purposes.

If the taxpayer concludes that the asset is likel
than scrap value or abandoned at a specific
otherwise be its effective life), its effective life ends at that earlier time. That conclusion
may be on the basis of experience in the particular industry in relation to the scrapping of
assets (eg an asset may be scrapped where, because of the need to keep up with
technology, it is no longer useful for income-producing purposes). An asset may also be
scrapped because the goods it produces have gone out of production or the production

process has changed. However, the technical risk arising from conducting R&D activities
is ignored in making the assessment (s 40-103).

y to be scrapped, sold for no more
point in time (earlier than what would

Where a depreciating asset is acquired for a particular project, a balancing
adjustment event occurs for that asset at the completion of the project if the taxpaye:
stops using the asset, or having it installed ready for use, for any purpose and expacIs
never to use it (TD 2006/33). Note that an asset cannot be treated as scrapped sunply
because its use is discontinued or the asset is stored (4 CTBR Case 31). Howeaver, an
asset may be treated as destroyed if rendered useless and left in place (BP 0il)

The effective life is calculated at the time when the asset is fir

st usec by the taxpayer
for any purpose or is installed ready for use for any purpose and he

lan reserve.
Re-estimation of effective ife

For assets acquired on or after 1 July 2001, the effective life muss be recalculated if
during the relevant income year the cost of the asset is increased by at least 10%, even
though the taxpayer may conclude that the effective life is the same. This rule is intended

to ensure that second element costs incurred during the year are deducted over the life of
the asset if they relate to future activities over a substantial period.

The recalculated effective life is used for the future write-off of the balance of the
amount yet to be deducted.

The following examples illustrate the method of calculating effective life.
P> Example 1

According to a manufacturer’s specifications, a new
copies before needing to be replaced. When purchased new, Copy Co expects that, as used in its
business, it will produce half a million copies in two years. It is therefore reasonable to conclude that the

copier has an effective life of four years, even if Copy Co’s intention is to sell the copier after two years
to someone clse who may use it more or less heavily.

photocopier is capable of producing one million

117-270
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e op! ins are Crapped. TVs
torsora XUur (6] in r 18 fi e year ,C'[p S and ¢ mns 8

he operd 4 Y hotel chain refu bish every ¢ years a \C S ;’ [ .{.‘ a 51 ; s

are S (l]a alLJCt.( I]l If the TVs had Gontinued to be used by the hOtb] Cll'.ldln msteadri) be £ 80Ic : Cly
(()i] have eqill‘ll'f.':d rep]acemcnt after another two years. he effective life 0 [~ uriains is

WOUI Vi f the carpets a do

five years and the effective life of the TVs is seven years.
fiv

p- Example 3

at use cla me d 0l continuous plar velopment a d
s Spe list mac TY has )] Yy O ant €

; N er machines are
A company th cration machines every five years and old

: ; ience demands new genl
royvement. Experl e dei I iom ne
1;2?1 obsolete. The effective life of the machines 1s five y

p- Example 4

i cted life of the
i i te locality. The expected life 0
ini s mining equipment to use I a remo s
I COl'ﬂPﬂﬂ}; ?;gcéﬁge;t}lhicﬁ thqe equipment will be abandoned, allzlliug]tl Slt el}s{ps;:; teg 15'1 s
B e tive life of the equipment is 10 years. If it was & o
gk o Dpiatgz;m?tljyebfefe;allxlsferfed to, and used at, another mine site, the effective life ¢
gquipment could re:

be limited to the life of the first mine.

p> Example 5

A company purchases mac-ljine
the particular type of machine t
conld uot be more than five years. ’
ing ri i ion
Mining. quarrying and prospecting rights or mf9rma ' et o e
’ aver self-assesses the effective life of rights or 111f(_)nn2_151unavaﬂable. Gy
-f";?gxgr 3r(nrospecting activities where an 111nmedlat(e1 de_ductigoelzT 10 . o s
iis by i i isting or proposed mine, : ]
hi imating the life of the existing : fuch SAEIR, S Amm0t
this bg t?l?fﬁrht ogr information relates to more than onSe Fau)le, field or quarry
?1\;2: rthe acti\?ity with the longest estimated life (s 40-95(10)).

i i i first uses
ffective life is to be reasonably estimated from the time theu;?;%zgerrefgsm o
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rig 0 1 | i |
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2 o 4 er

i - an immediate deduction is because _ et of 15 vears or
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However, special rules apply where mining, quarrying or prospectin

. % 2 M g rights
exchanged for exploration benefits under a farm-in farm out arrangement. Specigi ru??
also apply where joint venture parties exchange post-30 June 2001 rights -

o pursye
single development under an interest realignment arrangement (§19-010). -

A production licence granted under the Petroleum (Submerged Lands) Acy 1967
(Cth) which included both a right to explore and a right to produce petroleum

: LU . , Constituteq
a single depreciating asset, rather than two assets depreciable over different time Periods
(Mitsui & Co Lid).

Commissioner’s determination of effective life

The Commissioner publishes recommended periods of effective life which taxpayers
may optionally adopt as a safe harbour estimate for a depreciating asset (ITAA97
40-100). The Commissioner’s latest determinations of effective life are incorporated iy
the tables reproduced in Chapter 43 (commencing at §43-000; TR 2017/2).

The appropriate determination to be applied to determine the effective life of 4
depreciating asset is that in force (s 40-95):

® when the taxpayer entered into a contract to acquire the asset
® when the taxpayer otherwise acquired the asset, or

® when the taxpayer started to construct the asset (eg ID 2002/180),

provided the asset started to be used (or was

installed ready for use) for any purpose
within five years

of that time. Otherwise, it is the determination in force when the asset
starts being used (or is installed ready for use) for any purpose.

However, if the taxpayer acquired plant or started to construct plant or entered into a
contract to acquire plant before 11.45 am on 21 September 1999, the appropriate

effective life is that contained in IT 2685. There is no restriction on the period within
which the plant must first be used or held ready for use.

There is a “‘statutory cap” on the effective lives of specified assets where ue
taxpayer has chosen the effective life determined by the Commissioner (§17-280);

Re-estimation of effective [ife

If the effective life based on the Commissioner’s determination is no longer accurate
because of changed circumstances relating to the nature of the use'of the asset, the
taxpayer may recalculate the effective life of the asset (s 40-110} Nlie taxpayer must
recalculate the effective life if using the Commissioner’s determination of effective life
and the prime cost method (717-490), and the cost of the asset during the income year is
increased by at least 10%. The taxpayer may conclude that the effective life is
unchanged. For example, the effective life of an asset must be recalculated if the cost of
modifications to an asset done during an income year after the year of acquisition

increases the total cost of the asset by at least 10%. This is because the cost of
improvements may extend the life of the asset.

[FITR §87-110 —987-160]
T17-280 Statutory effective life

Generally, the decline in value of a depreciating asset is based on the effective life of

the asset as self-assessed by the taxpayer or as determined by the Commissioner
(Y17-270). In the following circumstances, however, a statutory effective life applies for
the asset.

Asset acquired from associate

If the taxpayer acquired the depreciating asset from an associate who used the
diminishing value method, the effective life of the asset for the taxpayer is the same as
that used by the associate (ITAA97 s 40-95(4)). If the associate used the prime cost

917-280
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Intangible depreciating assets
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ive li intaneible depreciating asset men e e o
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Innovation patent S
Petty patent . .
Registered design

; isition of
he shorter of: (a) 25 years from'acquls y
;Fogysright' and (b) the period until the copyright
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In-house software
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accurate because of changed circumstances relatin

g to the nature of the asset’s ygq
intangible assets a taxpayer started to hold before ] July 2016, the effective lives ip thé

above table continue to apply and cannot be recalculated.

effective life (self-assessed, or determined by the Commissioner: Ch
either the prime cost or diminishing value methods (117-015).

ght to use a telecommunications cable g

from 12 May 2004, this applies to both dom
effective life can be sel

; : v VStem
ght is granted. For expenditure inCurreg

estic and international IR Usg (1]17—015)_ Such
f-assessed by the taxpayer or determined by the Commissioper.

The effective life of any other intangible depreciating asset (other than Mining
petroleum or quarrying rights: §17-270) cannot be longer than the term of the asset g
extended by any reasonably assured extension or renewal of that term,

Statutory caps on effective life of specified assets

A statutory ““capped”” life applies for specifie
effective life determined by the Commissioner
than the life determined b issi
continue to be able to self-

[FITRY87-110, q87-115, 987-160]

Special Rates of Decline in Valye

T17-325 Small business simplified depreciation rules

The simplified regime for calculating capital allowances on depreciating assets is
contained in ITAA97 Subdiv 328-D. Small business entities that, choose to use this
regime are not subject to the provisions of ITAA97 Div 40 (ITALG ] s 328-175). Under
these provisions, small business entities have access to an immediaie write-off for low
value depreciating assets and a simple pooling facility for other depreciating assets
(ITAA97 s 328-180). For full details see 77-250.

{FITR 9313-085 — 9313-095]
T17-330  Low-cost items: immediate write-offs

An immediate 100% deduction applies for de
and used by taxpayers predominantly in deriv
provided: (a) the asset was not part of a set of assets acquired during the year where the
total cost of the set exceeded $300; and (b) the total cost of the asset and any identical or
substantially identical item that the taxpayer started to hold in that year did not exceed
$300 (ITAA97 s 40-80(2)). For the meaning of “‘identical’’, see ID 2003/80. The
deduction is available for the cost of the asset, reduced by any input tax credits which the
taxpayer may be entitled to

claim. An apportionment is required if the asset is only partly
used for taxable purposes. However, no reduction is made for part-year use of an asset.
Such expenditure cannot be allocated to a low-valye pool (T17-810).

preciating assets costing $300 or less
ing non-business assessable income

[FITR §87-081]
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117-370 Computer hardware and software %’7_080]
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€, is not in-house software (TR 201 6/3;).
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pital allowances

Deductions are available for the decline in value of a depreciating asset that is “‘in-
frware”” held for a taxable purpose. The decline in value is calculated using the
¢ method. The effective life is five years if the in-house software is first used, or
dy for use, from 1 July 2015; otherwise it is four years (17-010, §17-280).

If in-house software stops being used and the taxpayer expects never Lo use it again,
the taxpayer has never used the software and decides never to use it, a balancing
(17-630) and the termination value of the software is zero

P”-me,cosf ca

house SO
rime cos
'mstalled rea

or if
-adjusrmen‘f event occurs
(§17-640)-

A deduction is available for in-house software expenditure (other than software pool
expenditure), if the taxpayer intends to use the software for a taxable purpose, but, before
being able to use it (or install it ready for use), they decide never to use or install it (s
40-335). The amount deductible is the total expenditure incurred on the software reduced
by any consideration derived for the software (up to the amount of the cxpepdﬁure),
reduced by the non-taxable use proportion. Any recoupments of the expenditure are
included in assessable income (910-270).
software cevelopment and low-value pool regimes

Taxpayers may include expenditure on developing or commissioning (but not

use software in a software development pool if the software is intended
for a taxable purpose (ie the purpose of producing assessable income, of
pecting, of mining site rehabilitation or environmental protection
s 40-450). A separate software development pool must be created for
h expenditure on such software is incurred. Amounts allocated
{0 a software development pool are reduced by any available input tax credits, and the
pool value is reduced by decreasing adjustments and increased by increasing adjustments
(34-100) to which the taxpayer is entitled for the acquisition of the asset (ITAAY7 s
27-100).
If software development pool expenditure is incurred in the 2015/16 or a later
income year, the expenditure is deducted over five years. However, no amount is
deducted for the income year the expenditure is incurred (Year 1). Tnstead, the taxpayer
calculates the total amount incurred on developing or commissioning in-house software
in Year 1, and deducts 30% of that amount for each of income Years 2, 3 and 4. The
remaining 10% is deducted for income Year 5 (s 40-455).

Expenditure incurred before the 2015/16 income year is deducted over four years.
No amount is deducted for Year 1. Instead, 40% of the Year 1 total is deducted for each
of income Years 2 and 3, with the remaining 20% being deducted for income Y ear 4.

The deduction is available even if the software is not used or installed until later (or
ever). After the pool is created in an income year, all software development expenditure
incurred in that year or a later year must be allocated to a software development pool.

Consideration derived in relation to pooled software (eg for the disposal, grant,
licence or loss of the software) is assessable, except where roll-over relief is elected
(917-710; s 40-460). The balancing adjustment provisions (17-630) do not apply.

The low-value pool regime (in Subdiv 40-E; I 7-810) may also apply to a
depreciating asset that is in-house software, but not if expenditure has already been
recognised in a software development pool.

For the cost setting measures that apply to software development and low-value
pools in consolidated groups, see ITAA97 Subdiv 716-G.

SBE capital allowance regime

If the entity incurring in-house software expenditure is a small business entity (SBE)
(under Div 328), then they may qualify for an immediate deduction if the software’s cost
is below the low-cost asset threshold (s 328-180; §7-250). If the asset’s cost is at or above

acnuiring) in-ho
o be used solely
anploration or pros
activities) (ITAA97
each income year in whic
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sccond-hand goods (934-260)
insurance claims (34-210)

CTP insurance schemesg (134-210), and

accreditation of alternative medical practitioners (s 21).

[AMGST 19-000; Gspe T
134-360 Other GST-related measures

“Locking in”” the GST rate

Measures intended to lock in the GST rate at 10% are contained in the 4 ey \
System (Commonwealth-State Financial Arrangements) Act 1999, This Act provideg

no alteration can be made to the rate unless each state and tertitory agrees, as wel]
Houses of Federal Parliament,

Relationship with other taxes

In general, the GST component of the
the supplier (ITAA97 5 17-5: 910-000). si
to the purchaser/recipient e

price of goods or services

! 18 not assessah)
milarl

Y. the GST component 13 not ded,
xcept to the extent that an input tax credit cannot be ¢
(ITAA97 s 27-5: §16-860). The cost of assets that you can depreciate is reduced
amount of any input tax cr

edit entitlement (T17-080). Periodical bayments of net G
made to the ATO by suppliers are not deductible (ITAA97 g 27-153). }

cost of the fringe benefit (s 9-75; GSTR 2001/3).
Wine equalisation tax and luxury car tax

The wine equalisation tax and luxury car tax are both designed to cushion the,
that the abolition of sales tax would othe

twise have had, The operative proyisj
these taxes are contained in the 4 New Ty System (Wine Equalisation T, ax) Ac; 2999 and
the 4 New Tux System (Luxury Car Tax) Act 1999,
Administration

-

General machinery provisions for
GST) are contained in the TAA.

the administration of the taxation laws (including
GST-related offences

Some important GST rules are contained in the A New Tax System (Goods and
Services Tax) Regulations 1999 — eg the detailed requirements for tax invoices
(134-140) and the definition of input taxed financial supplies (Y34-190). ’
Australian Business Numbers

In general, an entity’s GST registration number is its Australian Business Number
(ABN). Rules governing the use of ABNs are cont:

ained in the 4 New Tax System
(Australian Business Number) Act 1999, ’

9134-360
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o Outline of fringe benefits tax

fits tax (FBT) is a tax payable by em

penefits that have been provided to their employees or to associates of those em
respect of thizit employment, known as ““fringe benefits’”.

Tue.rrncipal legislation dealing with FBT is the Fringe Benefits Tax Assessment

Je: 1980 (FBTAA) and its regulations. Section references in this chapter are to the

FATAA unless otherwise indicated. Other legislation affecting fringe benefits comprises

Benefits Tax (Application to the

e Fringe Benefits Tax Act 1986 (FBTA) and the Fringe
Commonwealth) Act 1986. The ATO publishes Fringe benefils tax: a guide for employers

(NAT 1054).
Employers are generally required to pay FBT in four instalments but FBT is

assessed on an annual basis. The FBT year runs from 1 April to 31 March and so
references to a ‘‘year’’ in relation to FBT mean a year ending on 3] March. The system
of FBT is based on self-assessment by employers. The statutory due date for lodgment of
FBT returns and payment of any FBT liability is 21 May following the end of the FBT
ear. However, for taxpayers who are on a tax agent’s lodgment programine, concessions
apply (135-030).
FBT is imposed on the fringe benefits taxable amount which is the employer’s
aggregate fringe benefits amount for the year grossed-up (Y35-025). If certain conditions
are satisfied, employers exempted from the record-keeping requirements are able to

caleulate the FBT payable based on the aggregate fringe benefits amount of an earlier
year and not the aggregate fringe benefits amount of the current year (35-692).

(35-00

Fringe bene ployers on the value of certain

ployees in

FBT rate
For the year ended 31 March 2017, the FBT rate is 49%. For the year that

commenced 1 April 2017, the FBT rate is 47%.
Interaction with other taxes

Income tax
A benefit that is taxable under the FBTAA (or specifically exempted under that Act,
except for certain car expense payment benefits) is free from income tax. The scheme of
ITAA36, ITAA97 and the FBTAA 1is that monetary remuneration, including most
allowances, is subject to income tax in the employee’s hands, and that non-cash benefits
(and certain living-away-from-home allowances) are subject to FBT, which is payable by
the employer, and are not subject to income tax.
However, an employer is required to record on an employee’s payment summary the
taxable value of certain fringe benefits provided during the year (§35-055).
aim an income tax deduction for the cost of providing fringe
ed (16-858). The deduction for the cost of

Employers can cl
duction would have been

benefits (116-520) and for any FBT incur
providing the fringe benefits is available even though no de

135-000
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allowed had the employee incurred the expenditure (eg entertainment, .

expenditure on leisure facilities and boats, HELP and similar

benefits provided.

Based on TR 95/24, for the income tax year ending 30 June 2017, most emplg
can deduct: Yers

® their actual FBT liability for the FRT vear ended 31 March 2017
® Jess the FBT instalment referable to the June 2016 FBT quarter
® plus the FBT instalment referable to the June 2017 FRT quarter.

Where an FBT assessment is issued or amended for an earlier FBT
incurred at the end of the earlier FBT year rather than in the
is raised (TD 2004/20).

The taxable value of fringe benefits is reduced by the amount of 4
non-deductible because of the personal services income rules (130-620, 93
GST

v TE year (RRE
year in which the dSSessmeny

Payment that i
0-630; 5 61G),

consideration for the supply of a fringe benefit, no GST arises unless the employee makes
a contribution for the benefit (A New Tax System (Goods and Services Tax) Act 1999
(GST Act), s 9-75(3); GSTR 2001/3). If no contribution is made,

no GST is charged, If
the employee makes a “‘recipient’s payment’’ towards a car fringe benefit of a

“‘recipients contribution®” towards another benefit, the employer must remit 1/] Lth of the
contribution as GST in respect of the supply of the fringe benefit. No GST is charged if

the provision of the fringe benefit is a GST-free (134-165) or input-taxed (134-1709
supply.

Where the taxable value of a benefit includes the
this means the GST-inclusive cost (TR 2001/2).

Interaction with foreign employment income rules
Where resident taxpayers derive foreign carnings (10-860), ther

‘cost” of providing the bevefit,

withholding (Y26-100) and FBT in respect of Australi
overseas (TD 2011/1). A non-resident employer who pays an Australian resident for
work performed overseas is subject to withholding obligations if the non-resident
employer has a sufficient connection with Australia, ie if the non-resident carries on an
enterprise or income—producing activities in Australia and has a physical presence in
Australia. If there is a withholding obligation, FBT obligations will arise in relation to
benefits provided to that employee. However, if there is no withholding obligation,
amounts paid to the employee by the non-resident employer will not be “‘salary and

wages™ and no FBT obligations can arise for the non-resident employer in relation to
benefits provided to that employee,

[FTR 9500-000, 1833-825)
135-025  Fringe benefits taxable amount — gross-up rules

An employer’s fringe benefits taxable amount is calculated b
taxable values of fringe benefits provided during the FBT
effect that FBT is calculated as if the employer provided
value that included the FBT paid by the employer.

An employer’s fringe benefits taxable amount 1s calculated using two gross-up
methods: one for benefits for which the employer is entitled to GST input tax credits on
the acquisition price, and the other for benefits for which there is no entitlement to GST

y “‘grossing-up’’ the
year. The gross-up has the
fringe benefits with a taxable

935-025
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CIILS T

tion for the FBT. _ 7
e died; (i:nl{s) 5B(1A) to (1D) is that the fringe benefits taxable

cr
OIS and ben

effect of the gross-up T
olgtl'eis calculated as follows:
am

aggregate non-exempt

s 5B(1B) + s 5B(1C) + amount

amounts amount

i levant gross-up

i lculated by applying the re :

R e UC)“? n;gu;t’sa?gerecgaafe fringe benefits amounts of the employer,
' or “‘ty

. o d type 2 aggregate
e o ?r/llz:fhod statements in s 5C(3) and (4)ﬂ TyprenttagSTt{Eput Agereat:
poulaccd ‘f{stmgmounts are determined according to W‘hedjfr omw_de 1t
e bfnlfl ; gn acquisitions of goods or services acquired to p .
“ o um o
E te fringe benefits amounts broadly _repr%ser?;ﬁge:(ﬂ§5_055) e
3 Tyg?l . '&Iuatfgt%i’;fgg benefits amounts and the e)zlcltlﬁdfirzng%}eSTficreditable Sia iy
e prov ! loyees and tha : ity
it is entil i 5 at the time
e pTOVIdG_dd:; 2?‘[?1??5{?6& is eﬁtiﬂed to GST input tax credits at the
ie the provi

o\ 5 ired.
benctit was acquire .
' unts are all other fringe
T te firinge benefits amo
o Iipe2aggrega

é 1B) essentially
ing fits amounts under s 5B( _

£ 1 aggregate fringe benef s S(IH) geccntaly
.fhe {%1'01_5: tLll'Ea ol;frt)yxﬂ?ler c!):’rgrthe benefit is T)mlﬂf‘? El?h eGgSTESg}E;tOfaxty o i
o ing i ides as a fringe benefit. $S-Uf -2 aggregate
e Of‘the t}ﬁrrlltgq 3:11[()12?5 5B(1C) applies wheye the pmwgcsr _;soi?c;)teecguse Aabu
e bBDEﬁE&{tiII(ISg because the provider is not registered for
put tax credi .
lsilllglied is GST-free or input taxed).

GST-creditable benefit

st category of GST : :
’mpoztztei{ﬁlr qofca tligjng, which is essentially anything tha
I

90). : is one where the person who provided
f GST-creditable benefit is on . t by the opertion

g maihd s o input tax credit (134-010) for t?atlgf&egndyemms .

mfe(ggl'lfe?{c‘f E]gifrnlll Tt also applies to GST hgTOUP ﬂ‘&f;éﬁqlémbér of the GST group,

ek ' -creditable benefit w ere anol ; radite.

betlllemtﬁn aﬁhfife?;iﬁ v(v]ki;f s ;ioﬁdmg the benefit, is entitled to input tax credits

rather than

i i i x credits for
ivision 111 of the GST Act is concerned with entltlemer;ti ht;; ?E(:ﬁrt?n b
e loyees, agents, officers or partners for exp(;znsrfl:_hC eﬂtiﬂement s
e CIEF gn 01f an employer’s enterprise (1[34—}110_ ).ohmteers
tharita Czki)rrg' sg and government schools reimbursing their v | o
- es under which supplies of fringe benefits
itlement to input tax credits for acquisitions

I-C e(l a )Ie be[le it 1s one tl a (= e to t qul ition
tr 1at S he a 15 or
S T lt f (

GSTR 2001/3 explains the circumstanc

i ins the ent
ject to GST. That ruling explains . b
Zi??r?pc?rtations related to the provision of fringe benefi

Gross-up formulae

Type 1 benefits o
If an employer is entitled to input tax cr

' 5 et ided (type
[ benefits were provide : e
EL;Z%E:I?; gt?oessed up to a tax-inclusive value using the formu

ringe benefits
its in respect of the value of fringe benc
eldgzrllzf{ts)[,) then the total value of the fringe

FBT rate + GST rate
{1 —FBT rate) x (1 + GST rate) x FBT rate
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This formula is aj

med at recouping any input tax credits arisin
of fringe benefits by

) g from the
an employer or associate, or under an arran

Provig;

. Zement bEtWeen
employer and a third party. For the FBT year ended 31 March 201

7, the rateg

and 10%, resulting in a gross-up rate of 2. 1463, For the FBT year that Commep,

are 4qs

April 2017, the rates are 47%
Type 2 benefits

These benefits comprise:

® those that are wholly GST-free

those that represented goods or servi

ces not acquired by the employer (sygjy as
goods manufactured by the employer)

® those provided by an emp

loyer that is a small business employer who hag opted nof
to register for GST .

® those benefits provided by an employer whose activities are input taxed.
In the above cases, the gross-up formula is:

1
(1 - FBT rate)

This formula results in a gross-up rate of 1.9608 for tl

e FBT year ended 37 March
2017 and a gross-up rate of 1.8868 for the FBT year that commenced on 1 April 2017,

An “‘employer’s fringe benefits taxable amount’’
type 1 and type 2 aggregate fringe benefits amounts cal
plus any aggregate non-exempt amount,

(3 5B) represents the total of the
culated using the above formula,

Aggregate non-exempt amount

An employer’s aggregate non-exempt amount is cal
(1L). Only employers that are qualifying public or non-profit hospitals, public ambulance
services, health promotion charities or public benevolent bodies and that vrovide benefits

pted by s 57A (Y35-100) have aggregate non-exempt amounts. Such an employer’s
aggregate non-exempt amount is the sum of the grossed-up vali="of an employee’s
individual fringe benefits amounts and most excluded fringe bensiiy (35-055) provided
elevant threshold. This sum is basically all fringe
benefits other than entertainment facility leasing expenses and meal entertaimment
(except if provided ag part of a salary packaging arrangement) and car parking. The
relevant thresholds are:

culated according tocs SB(1E) to

® §£17,667, if the employee is engaged in duties connected with qualifying public or

non-profit hospitals or public ambulance services (817,000 for FBT years
commencing 1 April 2017 and later), or

® $31,177, if the employee is engaged in duties connected with a public benevolent
institution or a health promotion charity that is not covered by the $17,667
threshold, eg an institution that i not a public hospital ($30,000 for the FBT year
commencing 1 April 2017 and later) (Y35-100).

,000 threshold before such benefits become taxable, the
aggregate non-exempt amount is reduced by the les

ser of $5,000 and the total grossed-up
taxable value of salary packaged meal entertainment and entertainment facility leasing
expense benefits.

735-025
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the rules, see CR 2005/82. Where the

ing dorsed public benevolent
ing the FBT year from being an en : Al
I hi?::lg‘glsatd]il? :Ugt eﬁdorsec{ he employlcr 1"6:(1111%101151 elr;;lt%ig t;ndaeafter i
on ho was employe i
o efiig \irgﬁlgg;:ﬁg throughout the FBT year (ID 2009/159).

s status ¢

| 2 Example

I i its rees with these fringe
ded 31 March 2017, an employer provides its employees

o the FBT year en I\

puring © .

penefits:

rerseas holiday with a
1 television with a taxable value of $2,000 and an overseas
e employee A received a te

taxable value of 7,000

is children’s ol fees.
ived a $3,000 reimbursement of his children’s scho
—— | ilable on the acquisition of the
input tax credits are availal : on: of $he
- a;gdt;(rﬂlpl;ly s 57A., so there is no aggregate non-exemp
b o culated as follows.

is istered for
employer 1§ TEEIS :
The isio};. None of the benefits are o
te;ev lnployer’s fringe benefits taxable amou
The er

i its amount
1. Lalculate the type 1 aggregate fringe benefits I
R individual fringe benefits amount for benefits where
i *s indiv
Ady eazii employee’s 1

Lovt tax credits for GST paid.

2,000 for the television
iti s are GST-free)
employee B = $0 (tuition fee:
= $2,000

employee A =

i i ount
Step 2: calculate the type 2 aggregate fringe benefits am

S mployer did not pay
1 *s individual fringe benefits amount for benefits where the emp
Add each employee’s

GST or input tax credits were not allowed.

ST on overseas holiday)
employee A = §7,000 (no G

ition fees are GST-free)
employee B = £3,000 (tuitio
$10,000

Step 3: calculate the s 5B(1B) amount

i : f
/i -up formula (ie by the rate o
1 aggregate fringe benefits amount by the relevant gross-up o
Multiply the type 1 a f
2.1u46§), ie $2,000 x 2,1463 = $4,292.60

Step 4: calculate the s 5B(1C) amount

. ate of
; oross-up formula (ie by the rate o
2 ageregate fringe benefits amount by the relevant gross-up 10
Multiply the type 2 aggl

1.9608), ie $10,000 x 1.9608 = $19,608
Step 5: calculate the fringe benefits taxable amount
Add together the s 5B(1B) and (1C) amounts:
$4,292.60 + $19,608 = $23,900.60
The employer’s FBT liability for the year is:
$23.900 x 49% = 511,711

1.7 1 deductible to the emp (l AA S 8-1)
s ClL he em lUy’ﬁl [ 97
The a Oll'lTOfSI jt [ 3 ]
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135-030 FBT annual returns and assessments

FBT is collected via a self-assessment

system. Fach year an employer who |,
provided fringe benefits to its employees is req 4

uired to:
(1) obtain declarations and make elections
For type 1 benefits

(2) identify the employee’s individual fringe benefits amounts
benefits for the year of tax in respect of the employment of the employee (ﬂ35_025}
(3) add up the taxable value of every “‘excluded fringe benefit’’ (135-055) for ¢

e
(other than an amortised fringe benefit under s 65CA- 135-650) that ig Gyse%-
creditable benefit (134-010) relating to an employee and the employer

(4) total items (2) and (3). This represents the employer’s
benefits amount

(5) calculate that part of the “‘employer’s fringe benefits taxable amount’’

comprises type 1 benefits (ie multiply item (4) by 2.1463 for the FBT year ende
March 2017)

For type 2 benefits
(6) identify all other employee’s individual fringe benefits amounts for the
in respect of the employment of the employee

(7) add up the taxable value of every other exclude
than an amortised fringe benefit) relatin

(8) total items (6) and (7). This
benefits amount if there are n
benefits

that are GST-creditable

type 1 aggregate fringe

that
d 31

year of tay
d fringe benefit for the year
£ to an employee and the employer

represents the employer’s type 2 aggregate fringe
o amortised or reducible (s 65CC: 35-650) fringe

(other

(9) calculate the amortised amount for the year of each amortised fringe benefi
to an employee and the employer

(10) total items (8) and (9)
(11) calculate the reduction amount for the year of tax of each reducible fiinge benefit
relating to an employee and the employer

(12) deduct item (11) from item ( 10). This represents the emplover
fringe benefits amount (s 5C(4))

(13) calculate that part of the

comprises type 2 benefits (ie
31 March 2017)

FBT payable
(14) total items (5) and (13)
(15) calculate the FBT payable on the “‘employer’s fringe benefits taxable amount’ (ie
multiply item (14) by 49% for the EBT year ended 31 March 2017: 9142-380)
(16) deduct the FBT rebate if applicable (135-642), and

(17) prepare and lodge an annual FBT return (unless the taxable amount of fringe

benefits is nil: g 68) and pay any tax due or obtain a refund after allowing for
nstalments of FBT paid during the year.

trelacng

'S type 2 aggregate

“employer’s fringe benefits taxable amount” that
multiply item (12) by 1.9608 for the FBT year ended

1,803
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fequir
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i eturn if the fringe bene

A g ore quirement to lodge an PB‘ _ ;

ab eltahnoljlln] tfor thlesyear is nil, employers that are reglst_ered for FBT b}t{to dgio noofnneed—

g FBtI return are asked by the ATO to lodge with the ATO a ce on

dge an y

o ent of FBT return (NAT 3094).

fodg™
Alternative assessments

for different income
is to the same taxpayer (

At ssments may be issued b e
Altemdtl_\;? aSrifsthpayers (in respect of the same year of 11;2?;;1;)(5% smgpl b s
- el d;\cfrin respect of the same income, benefit or transincome et gt
b tixmd an FBT assessment in respect oé'_ the t(s)a;::over O s St
assesSment @ not normally institute proceedings L e
Conumssmﬂe'rnw?rlll 1r(ilation to both the primary .and the a]tcm?tilsv:tars;ik T 60
P %W; t;g » tax payable under the alternative assessmen sk (]

considers that the

peemed 2ssessment

- loyer’s liability
i i ned assessment of the employer s Y
3 i a return gives rise to a deen e o
%1}6(1: %;H%'gitdassessn?ent is deemed to ha\/e'bia)l(l1 gr;lgd?f‘t;yréwm S
- : - 3 1 hen the return 1s ; L
it T =fits taxable amount an
Qo e e t of the fringe benefits 1
Comnis e ? ini would have been
ommissioner Fcaﬂ ;11112(1:1; in the Commissioner’s opinion, the em.ployte(:lo(ige e
. (;’ggail?efn?;tiveljy the Commissioner ¢an require any person
liable (s 73). ;

a particular year (8 69).
Amendment of assessment

adjustment, or
loyer requests an adjus ;
: amended where the emp oye . justment, or
E assesg'rtne(r)lrt I;:lcgsez?.lent check by the Comrn1sts1t:)ni§acr12\§lal}sletgj e
B e be ication for amendment must be : e
undBWé’i/l;lﬁd Tnif‘}gsr;dAgragggsgggn of the FBT liability as a result of an ame
(s 74( N

assessment is an assessable recoupment (TD 2004/21).

A assessme ma & ame l('e(l W1 I 1] yea Q t < iodgmel’lt Of a I'E:tl.l['n
tl‘JIE:E: S f h
W ere there has no cen (l true (l Cl“SuIe alld tl ere has l)eetl an a\‘(]ldance Of tdx,
the assessme t [lay I)S am e{l Wl[h 1 51X yeaIS 01: the 1()dgﬂjent ()t the return. W le[e, mn
end 17
oner s 0[:)!111011 thbl’e haS bcell tax E[aud Qr1 evasion, an amelldl 1ent I[lay be
ﬁ]e COIT]I‘HISSI s ]

made at any time (s 74(3); Case 17/2006).
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D“-l dCfef[Ta d

21 May.

QO Ccon e 10 be e]lg Jle t(} ‘e 0C ? en I)l(’g am (i 54 < the agent U.St
L da M h taX g Nt 1
. .
IOdge 85 / I more o the I B l returns h’OlTl llis/l er Clle nt list b)‘ ﬂle due d(}-te
00
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Tax agents b

Generally, only a registered tax a

gent can charge a fee for prep
on (Tax Agent Services Act 2009,
services does not extend to solicitor

objections on behalf of another pers
prohibition on charging fees for tax
acting in a professional capacity in preparing an objection
proceedings, and in advising on tax matters. Only a registered

BAS agent can provide a BAS service
information on a BAS,

Div 5

135-050 Payment of FBT

An employer’s FRT liability is due and
ended on 31 March if the employer is not on
the employer is on a tax agent’s lodgment pr

If the previous year’s FBT liabili
pay the tax in quarterly instalments

quarter’s BAS or TAS with a final P
the annual FBT return.

Instalments are based
generally, the amount of the
Commissioner has made an

rate has changed); or (b) if the employer chooses, the employer’
year’s FBT liability (s 112). '

payable on 21 May following the FBT
a tax agent’s lodgment

ogramme, the due date is 28 May.
ty was $3,000 or more

(s 101 to 113). The instalments ar
ayment being due, If necessary,

on either: (a) the employer’s
employer’s tax for the most rece

GIC is payable if the estimate and conse,

quent instalments are too Tow (129-510
For deferred BA

).
S payers (924-240), th
103(2)):

® first instalment — 2§ July

® second instalment — 28 October

third instalment — 28 F ebruary
fourth instalment — 2§ April, and
balance — to be
May (s 90).

For employers o
follows (s L03(1)):
@

®
®
® paid on lodgment of the annua] FBT return, ielon or before 21/28

ther than deferred BAS payers, the instalients of tax are due as

first instalment — 21 July

® second instalment — 21 October

third instalment — 21 J anuary

® fourth instalment — 21 April, and

® balance — to he
May (s 90).
Due dates on weekends

paid on lodgment of the annual FBT return, ie on or before 21/28

Where a due date for payment of a tax debt or lodgment of an approved form falls
on a Saturday, a Sunday or a public holiday,

the payment or lodgment may be made on
the next business day without mecurring a penalty or GIC,

No instalments if FBT less than $3,000

Instalments do not have to be paid by employers whose FBT liability in the previous
year was less than $3,000 (s 11 1). Such employers need only pay on an annual basis.

[FTR 9827-405, 1828-040]
935-050

aring FRT Tefire
S OF barrigjr:

] tax agent or regise,
(32-000), which would include Preparing FBT

[FTR §823-290, 9823-490, 9823-590, 9824-050, 1[830400].

Programme (g 90). I

, the employer ig Tequired
ire notified i each
with the lodgment of

““notional tax amount’® __

0t year of tax for which ghe
assessment (s 110) (this amount is modified where the FRT

¢ instalments of tax are due ag follows (g
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3 ' - S
. a5 Reporting of benefits on payment summarie
.05

Emp ovye q 1 = bl
are re el 0 e (185 thf: QTOSSed up .tﬂ.xa 54
s i COTd on paymsl’]t SUl’ﬂInall +
Of Cye[ d‘[ i gt bCHSﬁtS (OthET tha]’l EXC]uded ll’ll’lge bene{_ﬁts) pI(.) ded 0
r. ti“lle fBT year ; Where the ta.xab]c Value Of the E)Lﬂe ts pl()HdCCl to ar
es dul‘lng N

pyee EXced a gros p v ed 31

2,00 1 for the FBT year ended
aanpl ds $2,0 srossed-up value of $3,92 Y i
‘,m- p]l Y 7 ( .1;5M1t0 ({ 3(5Q)r Special rules apply where the employer is exempt from
:‘. 20] ) S o

:arCh
-

T ) d-up fringe
> (fe the individual’s grosse d
' benefits amount (’16 B rtain income-teste
The ‘crepol)'tﬁ}blzs gﬁ%edeterminﬂ a taxpayer’s enmtl_err{[e;lrét ;;)a;:e,rt
t) 18 . harges for :
gfits amoun iability to income-tested surc .
and liability to o i T
e elect to notify the Commissioner of l(‘zﬁiosrgzslbcicemgnthgé employer
B ingle touch payroll reporting (§26-630). e Snariails deings benckis
ounts usmgdSlf[‘b"_:’sue a payment summary covering the rep
uired to 18
js not req

amount. p (
inge benefits . i uirements (s
B‘dUded e luded fringe benefits’” are not included in the reporting req
' 1 5
These “‘excludaed It

A~ i arki C £Nnse

8 car(p <1'11g f'lillge bEIlel s 135 252). Certain fo (5]

Jeo r X 1[) Elrll T § S) G and therefore are not Imnge benefits an

ment benefits are e _ei[l t .ilB s 58 T ¥ fit d
‘-1 'rsubject to the eportlng requ rements

5 )
[} Je beI efltS att[lbutable to enter [alnme]lt faclllty leaslng BXPEIISGS ( 3 (il ;
ntb

1 tion, travel or
‘ k. and accommodation,
| i T e i 5-617). However,
| e— b?‘[ )\(N aeﬁr(lses in relation to that entertamrlnenéd(ﬂgleal er)lter[ainment
reimbursemem;)F%rlp year and later years, salary pac (at%ts gl g
. t?'c 201{? I/;utertainment facility leasing expense benefi
benefits and ¢
reporting requirements . | i
o ) ent, property or residual fringe benefit a]g]lsgn\%a{ﬂe R
B roriciom ¢ tP aglrﬁote’ area residential fuel where the taxa
ovision of © X
It))faneﬁt is reduced under s 59 (135-650)

€ ()tEEHG l()u 0 Oel X l 18 T d s
1 an Wh S da ahlb value edLlCE U.Tlde 6() 5 ()50
® arem a Smg

] 101 tre in
i . major population cen
i to occasional travel to a maj L papuaton gea o
® fringe beﬂeﬁtsfdt}aaiorgg;oyees and family members nqt‘trcs;(']siréhuéemresja Rt Lo
AuStrail'm'lﬂrOEbim area’ (as defined m s 1;10/)4. F;}r f_ahs%of 10 (NILG FBT
sl istics, Year Book Ausirail
ic Statistics, Year ! o
Al'ls‘[rtahdﬁ?dllsréa;o {){ ). Regular trips will not qualify (ID 2009/24)
mintes, i

r ided to employees not
benefits that relate to freight costs for food provide
i en i |
i flelsringm in or adjacent to an eligible urban area

; : 935-650
® amortised and reducible fringe benefits (s 65CA,; 65CC: 93 )

m > g
cne 1ts pr: 1de t: a ess SE:LH][Y conce §TC Eltln to the FEISE]:E SarE[) oL an
B 5’ Yy y T
as ECSSyllle 1t was made b arft ele V aI‘It mdusﬁ'y b{)d or g() VEI llIIle]!t b()d Qr o lle

competent person | N
e the following fringe benefits prescribed by regulation:

a t] (+ oVvision ()t al kl“ ac 1ties to an employce Who 18 e|1t1tled to th(., use o
ar d W hO dlSplEly‘n a Valld dlsabled pﬁ:t‘S()IlS car pa[kl“g [lellmt on the car
the car

(reg4)
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(b) emergency and essential health care costs incurred by Australjap resid
employees, or their associates who are also Australian residents While fh
: e

employee is Serving overseas (provided the costs are not covered by Medic
(reg 5) are)

i (¢) benefits provided to Australian Defence Force members relati
i and storage of household effects resulting from a Depart

ng to the remoyg
direction to change residence (reg 6)

ment of Defence

(d) use by a police officer of a car that is garaged at the employee’s
residence to enable the employee’s quick response to cri
where the car is fitted with a police radio, warning lights and sirens (reg 7)

(e) benefits associated with the removal or storage of household
‘ officers who move at the direction of the police force (reg 7)

(f) benefits provided to police officers in relation to housing attache
station, remote area housing rent, and costs incidental to the
dwelling where the officer was required to move in order to
of the employment (reg 7)

_place of
me-related Incidents

effects of poljee

d t0 a polige
purchase of g pey
perform the duties

| (g) pooled or shared private use by employees

provided for the private use of two or more
for more than one employee (reg 8). The ex
a motor vehicle that is not a car, such as
one tonne. However, the private use of a
an employee where a second employee’
exempt benefit (ID 2008/21). It is suffici
employee preparing the odometer recor
year, the car was used by more than one employee for either private purpeses
or was parked overnight at the employee’s home in accordance with 1
employer’s written policy; the records should also provide the names of e
two employees concerned (NTLG meeting, 12 November 2009), and

(h) living-away-from-home (LAFH) allowances and benefits,
cxpensc payment benefits and residual benefits, for Common
required to live away from their normal residence to unde
duties of employment (reg 9).

Determining employee’s share

of their employer’s car, ie 4 vehicle
employees resulting in a car benefit
clusion does not apply to the yge of
a utility designed to carry a load of
car is an excluded fringe benefit for
s private use of the same car 1s ap
ent for record-keeping purposes if the
ds also confirms that, during the FBT

including certain
wealll: employees
rake their official

Employers are required to determine the taxable value
than excluded benefits,

amount™’). Where one

of all fringe benefits, other

provided to each employee (‘‘individual fringe benefits

Reportable fringe benefits amount

Where the individual fringe benefits amount for an em
FBT year ending 31 March, that amount, after being grossed-up (935-025), is the
reportable fringe benefits amount to be included by the employer on the employee’s

une. The factor used for gross-up

benefits (435-025), irrespective of
whether GST has been included in the benefits (s 135P(2)).

If, as a result of an FBT assessment being amended, there is an understatement of up

to $195 in a payment summary, the employer is nonetheless considered to have satisfied

the reporting requirements, provided the understatement was not deliberate {Chapter 5.9
of the ATO’s fringe benefits tax guide for employers).

ployee exceeds $2,000 for the

[FTR Y800-270 — 9800-290, 832-110 —9832-160]
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7 Salary packaging and salary sacrifice arrangements
-05
35

’ tion so that it
: i loyee’s total rernunera; J
ing’” is the structuring of an employec . mployer. Two
«“Salary patha%E}EG Eg the employee in relation to its cost to the employ
: the mMos
mv]dES

11 ” T Y e
mm ) ways Ot str llCtul]“g a Sala package ar
c0

us benefits basis, eg the package m
(1

s salary pl : )
Dzr:l;ﬂ%m}fﬁlz ccfg]gulsor}’ superannuation and a fully
S )

class, and ay be expressed in terms of the
ion cost basis, eg the package may ; ix of salary
(2) ona total renlluneratllzn ;r being $130,000. The employee can _scclleucéii énllixBT on the
g tt{i tdl %2;1‘161%”3%, that the total cost to the employer, in
and pel‘n’ll ©

benefits, 1s $130,000.
The latter method allows employees

ight be expressed as ‘380,00_0
maintained car of a certain

to give up part of their salary entitlement 1

taxable or
: the employee, but are taxable

ir t are not assessable t1o’ T
return for desired %T;eg;;;iasu‘lh “*salary sacrifice an‘angeﬁe\nﬁi(igﬁszlizmal ooid
exem%gr)mﬁ%et:;}?:}’ef -(.m D b tax%ayer p%ygle%:a;riiteq \;fherge the fringe benefit
e duce his/her tax bill. The tax be s where the fiinge benefit
1 'gedag? éoarzg?}fliyer is taxed concessmna}}y u;c;zlru;‘{lsedlj?go ; tctgol e B
e “‘ount of salary that has been sacrifice

although the am

Yy S poin 01‘
beneflt (aﬁd thcl‘ef()re s a ]leut[ﬂ! trallSﬂCtIOII flO‘.l_[l [he emplo el p t

1d
i : : t. the employee cou
ding e = inistration costs that, in any event,

R to any additional administra

yiew, cubjcct to any

-1 Y i f the cIm loyee
b d (9] ﬂ,y) he cOst oL e be]’le 1 Q he emp]o € 15 1e58 T.h ni p

[ AUTe p B t f € S a

bt : aﬁer'tax Sal'dl‘y to Obtaln fhe same beneﬁt.
uscu

enera y { ) ]) CIp idi C test adVaﬂtagCS fOl’
i ﬂ] '] 1 a }6[]eﬁt5 are <cars (p].‘OVldlng gr a ) :

G S (l)i d: hlgh mlargllna]] tax l'ate). FBT-SXempt pOITd’ ble COIII[)utEIS ( 35'645) cl.Ild
N € 3

= y
IBT eernpt Supelallllllatl()]l COIltIlb‘I.lthIlS ( 13'; 10, |35‘0;0). WhEIG the (&) Ill]() (~] S

i ithin specified
i : tax-effective within speci
i f salary sacrifice benefits are tax- S
FBT-ev(ifegpi,og)wjfc}ﬁsrfii;liffsg ginerzlly the case for high marginal rate employ
limits (35- :

3 -642).
the employer is eligible for an FBT rebate (§35-100, §35-642)

iliti loyer’s bu premis
rOViSi ild care facilities on the employe D i
Th?‘" 'PmeV gel:?lgﬁ?i;gll 1therafore also provides salary sacrﬁ;{aoggg?g:ln% :3 e é:l Sy
i ow | an b employer to an e e m3 encfl t
i e Bi(ls fis = for investmen
e ; ttic?rli(l;\zels;r‘zient purposes (to the extent that thct lcc})?% ésTu;zga l?le- ia 880).
ol i ible’” rule reduces the amoun _ : o
‘ ity e vat he benchmark interest rate may
e o ; i rivate purposes at the 4 e
Aherf{lam]ielyﬁei;Oi?npl;;?f;fé{;zdbi%eg terms or greater access to funds than the employ
i beneficial W

could have otherwise obtained (35-290). [FTR 9832-730/

siness premises 18 an
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935-060 Outline of fringe benefits
| A taxable fringe benefit will arise where: | ¢ ol e
; clate of a s
q it i vided to an employee, an assoclat a0 vee,
3 Ezgﬁt;tt Eepzl?rection of an employee or an associate of an employ .
i 2 loyer, by an assoclaie ©
i i employee’s employer, ‘ D
e Feneﬁgrliypzogizdpggty t&ﬁder alljn arrangement with the employer or Wi
employer,
associate of the employer, and

® the be (l I t of the e llp Q 1€ tC)i t.lle e]llplO ee (s 13(’ l))
neﬁt 18 pl’OVI ed m SpCC f h 1 y n y ( (

y
h XtendS to bel’leflts that arec p]OUlded to pl’()Spect]Ve or EOIIIICI eIIlplO ces mn
(5] tax e

1 nt.
connection with their prospective or past employme
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FBT applies to benefi -
Australia, o enctits provided in relation to a )
income tax );(1:1? tto“;hgi)?l ilée_gelevant salary or wage gf?}::ep]gr{l;elo‘;ho s
has - -resident employee whose s . ee is exe
an Australian source (definition of g?é wd 10;’65:, ??;azylgza’?gelgrom the emr;g;from
: » 1D 2007/25) Mepy

FBT applies irrespective of whether the

liabili : o~
ility under the Act occurred inside or outsi 2ot omissions, and so on giving rige ¢
(]

de Australia (s 163(1)).

135-070  Benefit must be provided b V83245

A “beﬂeﬁt” inCl X
udes any right, privi

expressly excluded : y tight, privile

exclusions are: 2 Iringe bene

® exempt benefits (135-645)
® salary or wages

8¢, service or facility. §
fits and do not give rise to any F]t3yT Iigﬁﬁgeyf‘iﬁts i
- 1he majy

mos i
st superannuation fund contributions (see below)
Ppayments from certain Superannuation funds

benefit
s under employee share schemes or
N

engaged in foreign service i
i ! » and including i e
such schemes and indetermi nate rights (ﬁo‘fglg?i} St%%lleg/ ]szgl)mt]es acquired :wder

payments on termination of employment

trusts, including in respect of indiyin

capit
p? al payments for enforceable contracts in restraint of trad
capital payments for personal injury "
payments deemed to be divid i
P to vidends for income t. an
¢ deemed dividend provisions in ITAA36a]§iEI;?O§f: 508 o e
payments to an associated person to the extent t S -

Commissioner to be deductible hat they are not considered by the

® amounts that hs i
at have been subject to family trust distribution tax (Y6-268)

1 S n 1 p
certa 1 (il tr U ments o lnd ldu l &
t10 ent t]e t 1 1V a Vel]tLI]e ca lta] nanagers S ]36 1
]he IO]IOWI Eg are Salal y a[ld WﬂgBS (rdt]lel thaIl f[‘lllge belleh[\) ( ( ))
Ly

® an allowance pai

: paid to e L h

of Australia) employees in place of medical benefits insurance (Tubemak
[KErs

®
Payments made to emp]
: ployees for the cost
whether public transport was used (Rg(,ggri azgf;;i;fto and from work, regardless of

. fic Authori :
;z’lt’il?tlon payments made to a person in co sid e e
ices for 12 months and paid in addition to [11131

Benefits provided und g

and wages and under an “‘effective™ salary sacrifice
salary and wagés (;c;lrévifte ]Sjil,bbert]iﬁri: provided under “in:f’?ergzr\t%?’mzm e o
employer in administerine. o o L o1 (TR 2001/10: §31- e
2001/333). Wh?rg]'ztenng such arrangements do not gi?/e rilsiogl e i
person is being paid parental leave p.ay0 syfr;?lge ber?eﬁt e
employer 1

935-070
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ﬁ'[ e Ce
L ordance with the Paid Parental Leave Act 2010, the employee can salary sacrifice his/
ﬁi parf-‘ﬂtal leave pay for non-cash remuneration as parental leave pay is salary and
l‘:;ges a5 defined for FBT purposes when paid by the person’s employer.

A benefit is not ““provided” if it is obtained through the employee’s fraudulent

etivity that is not condoned by the employer (1D 2003/458).
5uperannuati0n contributions

Employer superannuation contributions are not fringe benefits if they are

butions for an employee to:
e 2 complying superannuation fund or a fund that the contributor reasonably believed

was complying (]13-100)

nnuation fund where the employee for whom the benefit is
generally an employee with a

contri

e a non-resident supera
provided is a temporary resident of Australia (

temporary visa), or
e an RSA under the Retirement Savings Accounts Act 1997 (113-470).

on contributions not falling under any of those exclusions
fit. In particular, superannuation contributions on behalf of
) are subject to FBT (s 136(1), definition of “‘fringe

Emplayer superannuati
may conctinute a fringe bene
associaics of employees (eg a spouse
leiit™).

Payments by an employer of a superannuation fund’s expenses (that are treated as a
superannuation contribution) are not a fringe benefit (MT 2005/1).

[FTR §832-244, 1832-455, 1832-463]

135-080 Benefit provided to employee

fit must be provided to an employee of the employer
a fringe benefit arises where a benefit is provided to
a third party under an arrangement between the
loyer, and an employee or an associate of the

To be a fringe benefit, a bene
concerned (s 136(1)). Additionally,
an associate of the employee, or to
employer or an associate of the emp
employee (s 148(2): 135-110).

The test of whether there is an employment relationship is — if the benefit had been
provided in cash form, would it have been salary or wages for PAYG purposes? In
addition, past and prospective employees are treated as employees, so that benefits
provided to such people or to their associates are subject to FBT if those benefits meet the
other criteria. However, benefits provided to relatives of deceased employees (eg travel
benefits provided to a widow or widower of a Member of Parliament) are not subject to
FBT (TR 1999/10) nor is the payment of funeral expenses of a deceased employec (ID
2006/159). An ‘‘employee’” is a person who is entitled to receive “‘salary or wages’’, ie
payments to employees, company directors and office holders, as well as other specified
payments that are subject to PAYG (TR 2005/16).

e directs the employer to pay part of the agreed salary to a third

Where an employe
ment) the amount remains part of the

party (such as a bank by way of loan repay
employee’s salary (Wood; Case 1/97).

rovided only with non-cash benefits instead of salary or wages is
if, had any benefit been in the form of cash, that cash would have
ould have been an employee (s 137).

r to an industry welfare trust (CR 2004/76) and

contributions of apprentice levies to a redundancy fund (CR 2004/97) do not give rise to
a fringe benefit. See also CR 2004/113 (payments for worker income protection and
portable sick leave insurance policies) and 1D 2002/848 (employee share plan).

A person who is p
freated as an employee
been salary or wages and that person w

Contributions made by an employe

935-080
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A low-interest loan by an insurance agency to its agents does not give rise gq a fyj 7
benefit bee ' ). <

: ) J4l Bove
councillors are not treated as employees unless the council reselves that its me

mb :
subject to PAYG withholding (definition of “salary or wages’’; TAA Sch1s ) fgsa:r;
446-1).

to a particular employee.

This approach is confirmed in TR 2017/D5 which states that a contribution g an
employee remuneration trust (ERT) will be a fringe benefit where the trustee js g
associate of an employee and the contribution is a benefit provided in respect of the
employment of 3 particular employee, or two ormore employees, provided the identity of
each of the employees who will take a share of the benefit is known with sufficient
particularity. Accordingly, both the employee, and the share of the benefit the employee
will take, must be known at the time of the contribution. “In respect of employmen;
requires a sufficient or material, rather than 4 causal, connection or relationship between
the benefit and the employment. A contribution i hot a fringe benefit to the extept that it

1§ remuneration of an employee, assessable ag salary or wages or if it is a deemed
dividend under ITAA36 Div 7A.

In Caelli Constructions, an employer’s contributions to a redundancy fiund o hehif
of employees were subject to FBT ag property fringe benefits. The fund’s trust deeq iixed
the weekly amount of the contributions to be made by employers for each wirler, angd
provided for how the contributions were to be applied. Further, the trust deed provided
that the amount standing to the credit of a particular worker’s account was-available for
distribution to the worker if the employment ceased.

In Indoamopﬂbz Children Services, the proposed issue of shire: Ly a franchisor to
the trustee of an employee share plan for the benefit of its franchizees’ employees was
not considered to give rise o0 a fringe benefit. The Commissioner had taken the view in
former TR 1999/5 (now withdrawn) that a Payment by an employer to the trustee of a
frust or a non-complying superannuation fund set up to provide benefits to employees
gave rise to g property fringe benefit. However, as a resylt of the decision in
[ndooroqr)z'l{y, the Commissioner accepted that: (a) it is nhecessary to identify a particular
employee in respect of whose employment a benefit jg provided before g fringe benefit
can exist; and (b) a benefit provided to a common associate of a number of employees, eg
the trustee of an employee benefit trust, can be g fringe benefit if the identity of
employees is known when the benefit is provided (ATO Decision Impact Statement; 1D
2007/194). Thus employer contributions to a social club do not constitute a fringe benefit
as they do not relate to a particular employee (ID 2007/208).

The issye
gement ig

of bonus
arran, a fringe benefit at the

bonus unit does not create a right to recejve salary or wages (TR 2010/6). A right to
receive salary or wages or bonus income is not 5 fringe benefit.

[FTR §832-385, 9832-459]
135-080
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r liable for FBT _ ‘eceives the
35-090 Employe - whose employee (or the associate (‘:f < eIllzaple?ryiesE:)alsole trader,
It is the-enlliz%gcgell“or FBT (s 66). This is Sé]) I;W }éethegvte;;n;& gr government body
ho 18 . : orated body, g
penefit W trustee, corporation, unincorp
al—mers}llp= ?

illlleS to prOVldE
1 ; ). i 1 Ild t] € NeEwW oW
W ere an en pl()yer dlSpOSGS Of a hU,S Nness al Nner Con

o f iability does not
i : : f an FBT liability
fable for loyee in reimbursement o
de by an employ
A payment ma

const

e the administration an
136A d territories can devolve adrm £ s FET
The CorrémTo?wiilth:, E?tt:éei o?irilcs (s 135R to 135X). The application o
. F (8] jaslii}
ayment of

i (53 to cer ain COmmOIl E!'d] h agenCIGS 18 dlSCuS;e n
I‘ﬂglm

{ wner, the new owner is
fits to persons who were employed by the former o
efits
1 bB]}FBT in respect of those benefits.

tute an employ al é i C a alue of a benefit (s
loyee contribution capable of reducing the ;ax blte .V

: It-l ever, the employer is assessable on such reimbursements

). How! 3 b

JFTR §822-130, 1833-410, 1833-540, 1833-560/

(35-100 FBT exempt employers
|

There 412 specific exemptions for these employers: e
rovided to a minis . SR,
livisus institutions for benefits provi A e o
e Sifions mSl‘t‘ i spect of that person’s religio o7; I 208 e
Yarri Orde'ldné Iégb[’; religious practitioner for the pizlzfoirl\iarilous pra]_::: ik
Qe thtice are xempt benefits, regardless of whether the relig
ties are pTegardicas oL
rel%ﬁ?ﬂ%ﬂlllaw employee of the religious mstitution s
- g Xation (8
international bodies that are exempt generally from ta
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35-110  Benefit provided to associates of employers and employees

Generally, a benefit provided by an associate of an employer or 16 an associate of an
employee is subject to FBT in the same manner as if the employer 11a:} provided it or the
employee had received it. In addition, a benefit provided by(a third party under an
arrangement with the employer or with an associate of the employer will be caught, as
will a benefit provided to a third party at the request of the employ
the employee (s 148).
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For example, a fringe benefit arises where a franchisor issues shares to a trust for the
benefit of franchi : : .

function that it performs under licence agreements between the franchisor
(ID 2005/193).

A benefit that is effectively only one benefit, although provided to more than one
person (such as an employee and an associate of an employee), will only give rise to one
liability (s 138).
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¢BT ® Car Benefits

efit used to calculate the taxable value. Journal entries in an employer’s

flecting a set-off between the employer and employee can be such a payment,
rtain conditions (MT 2050). See also ID 2012/88 where interest was not paid

f the provision of* an expense payment fringe benefit and therefore was not

of the ben
qccounts 1e
subject to €&
ijp Tespect ©
a recipients contribution.

p- Example
An employee is provided with a motor vehicle and makes payments t0 an employer of $30 per week for
the cost of fuel charged to the employer’s fleet card. These payments would reduce the employer’s FBT
liability for running costs of that employee’s car.
Any consideration received by an employer in reimbursement of an FBT liability
does not, however, constitute an employee contribution capable of reducing the taxable

yalue of the fringe benefit (s 136A).

A contribution by an employee towards the cost of a car fringe benefit is known as a
“recipient’s payment™ (f35-190). An employee contribution towards a housing fringe
benefit is known as ‘recipients rent’”. A contribution by an employee towards the cost of
most other fringe benefits is known as a “‘recipients contribution’”.

Empleves contributions will generally be assessable income to the employer,

Thé vaxable value of a fringe benefit is reduced by the full amount of the
contriviition, irrespective of whether the contribution includes an amount to compensate
the_eiaployer for any GST liability that may arise from the employee contribution. GST is
csnaily payable by the employer on a “‘recipient’s payment”’ made by the employee
towards the cost of a car fringe benefit, and a *‘recipients contribution’” made by the
employee towards the cost of other benefits, but not on recipient’s rent paid in relation to

a housing fringe benefit (135-000). See GSTR 2001/3.
[FTR 9801-930, §802-150, §832-870]

Car Benefits

35-150 Conditions giving rise to a car benefit

A car benefit arises on any day where an employer’s car is used by an employee for
private purposes or is available for such use. Bven if the car is not actually owned or
leased by the employer or an associate, there will still be a car benefit if it is used or is
available for use for private purposes by an employee under an arrangement between the
employer or an associate of the employer and a third party who actually owns or leases
the car. The existence of a car benefit is determined on a daily basis.

There must be a “car”

A car benefit only arises from the provision of a “‘car’’, defined as any motor-
powered road vehicle (including a four-wheel drive vehicle) (except a motor cycle or
similar vehicle) designed to carry a load of less than one tonne and fewer than nine
passengers.

The designed load of a vehicle is determined on the same basis as that applied for
determining the vehicles that are subject to CGT (Y11-640; MT 2024). A car that has
been destroyed as a result of a natural disaster ceases to be a *“car’” from the date of the
natural disaster (ID 2011/28).

A car does not include a motor cycle or a four-wheeled motor cycle of the sort used
on farms. Provision of a motor vehicle that is not a car will not give rise to a car benefit,
but may give rise to a residual benefit if it is used by an employee.

Private use of an unregistered car (one that cannot be driven legally on a public
road) will be an exempt benefit where the car is unregistered at all times during the year
when it is held by the provider of the benefit and where it is held principally for use n

business operations (s 8(3); L62N).

935-150




