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1. Overview of Civil Procedure

(a) Distinction Between Civil and Criminal Procedure
Most of the time, the distinction between civil and criminal procedure is clear. In very
gimple terms:

(1) Criminal procedure governs criminal proceedings the purpose of which is to
assess whether a person is guilty of a criminal offence and if so, to impose the
appropriate punishment, e.g. fine, imprisonment etc., on the guilty persomn;

(2) Civil procedure governs civil proceedings, which are mostly for the purpose of
assessing whether a person should have civil (i.e. non-criminal) liability and if
s0, to award the appropriate form and amount of relief e.g. damages, injunction
etc., to another person who has suffered or will suffer a loss.

The mattets arising rom civil and criminal proceedings are largely distinct, and civil
procedural rules at.¢ criminal procedural rules are very different. However, there are
areas of overlan between them, so that, for example, there are times when criminal
matters arice out of or are relevant in a set of civil proceedings, e.g.:

(1) ): aperson disobeys a court order made in a civil action, e.g. an injunction, under
certain circumstances, the Court may commit the party to prison as punishment;

(2) Under 5.65(1) of the Evidence Ordinance (Cap.8), a person has a right in non-
criminal proceedings to refuse to answer any question or produce any document
if to do so “would tend to expose that person [or that person’s husband or wife]
to proceedings for an [criminal] offence or for the recovery of a penalty”. This
“privilege against self-incrimination” is relevant, for example, in applications for
a certain type of injunction called the Anfon Piller order (see Chapter 9).

(b) Which Courts Have Jurisdiction (i.e. Power) Over Civil Matters in
Hong Kong?

These are the Court of Final Appeal (CFA), Court of Appeal (CA), Court of First
Instance (CFI), District Court (DC), and various tribunals (such as the Labour
Tribunal, Lands Tribunal and Small Claims Tribunal).

“High Court” technically includes both the CA and CFI.

(€) Where Do You Find Civil Procedure in Hong Kong?

The main sources of civil procedure in Hong Kong are:

(1) Statute (in Hong Kong—called an “Ordinance”; in the UK—called an “Act”),
e.g. High Court Ordinance (Cap.4) (HCO) and District Court Ordinance
(Cap.336) (DCO);

(2) Subsidiary legislation, in particular, Rules of the High Court (Cap.4A, Sub.Leg.)
(RHC) (under the HCO) and Rules of the District Court (Cap.336H, Sub.Leg.)
(RDC) (under the DCOY);
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(3) Practice Directions (PDs) issued by the Chief Justice from time to time;

(4) Case law; and

(5) Practice books, e.g. Hong Kong Civil Procedure (commonly referred to as “The
Hong Kong White Book™), published each year.

How do these sources work together?

(1) Statutes provide the “big-picture” principles and are the “primary” source;

(2) Most of the detailed procedural rules and requirements are in the subsidiary
legislation, in particular, the RHC (High Court) and RDC (District Court):

(a) Most other courts and tribunals have their own sets of procedure, eg
the CFA has the Hong Kong Court of Final Appeal Rules (Cap.4844A,
Sub.Leg.});

(3) PDs are generally more administrative in nature and deal with detailed practices
{on which the RHC/RDC are silent) required by the Courts, e.g. detailed
requirements for documents used in applications for injunctions;

(4) Case law:

(a) Shows how the Courts have interpreted and/or applied the relevant
principles and procedures in the past;

(b) Contains the Court’s comments on its inherent jurisdiction:

(i) The Court has inherent powers which are not expressly set cut 1
statute/subsidiary legislation;

(ii) These inherent powers are residual powers, which existindep endently
of the Court’s statutory and common law powers. They enable the
Courts to fulfill their judicial roles properly and efeatively as courts
of law; '

(iii) Examples—the Court’s powers to control its own procedure and to
prevent an abuse of its process;

(5) Practice texts, in particular, Hong Kong Civil Procedure (The Hong Kong
White Book), collect together the procedural rules and relevant cases and other
commentary in a logical way:

(a) The White Book is regarded as the practitioners’“Bible™;

(b) The White Book is so authoritative that Courts cite from it.

(d) Rules of the High Court versus Rules of the District Court

Especially after the Civil Justice Reform came into effect on 2 April 2009, the
RDC (for use in the DC) are essentially identical in most respects to the RHC (for
use in the CA and CFI), e.g. most of the Order and Rule numbers are the same in
both.

PRE-ACTION CONSIDERATIONS

However, there are some important differences between them, including the following:
Companies may start and continue civil proceedings in the DC without legal
representation, However, in the CFL, under the RHC, the general rule is that
a body corporate must use a solicitor (in particular, if it wishes to defend the

(1)

action);

2) Parties have a right to serve two sets of “interrogatories” (which are essentially
questions, but put in a prescribed format) before trial in the CFI without the
Court’s leave (i.e. permission). However, in the DC, the service of interrogatories
requires the DCs leave;

(3) The RHC provide that the “Summer Vacation™ (the month of August each year)
is to be excluded in calculating any period for serving, filing or amending any
pleading. However, there is no equivalent rule in the RDC. In practice, this
means that sometimes there may be more time to perform some tasks in the CFL

2. Pre-Aciion Considerations

Whexz 2 new client comes to you with a new piece of litigation, there are some matters
wh ch-you must consider:

(1) Before even accepting the instructions, matters to consider include:
(a) Competence:

(i) In short, do you know and have enough experience of the law and
practice in the area of the instruction? If you are “incompetent” but still
act on the matter, this may well be professional misconduct, There is also
a real risk that you will get things wrong and be sued for negligence;

(b) Conflict of interests:

(i) For example, a solicitor cannot act for both the plaintiff and the
defendant in a legal action;

(i) Beware also of a potential conflict of interests which may mean you
have to stop acting later on in the matter—if there is a real risk of this,
you should seriously consider not taking on the matter in the first place;

(ii) There can also be a “commercial” conflict—i.e. no actual conflict of
interest in a technical sense, but a conflict in terms of relationships
with clients, for example, acting for two companies that compete
with each other heavily in the same industry;

(iv) To consider whether there is any actual or potential conflict of
interests, you will need to identify precisely who is the client
(e.g. the person giving you the instructions may only be the real
client’s agent), as well as the other possible parties to the action and
the subject matter of the dispute;
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(2) After accepting the instructions, but before starting any legal action, there are
many matters to consider:

(a) This is probably the most important—the objectives of the client—whgy
does the client want to achieve?

(i) Depending on the client’s objectives, litigation may not be the begt
way to achieve them;

(ii) Confirm instructions with the client, ideally in writing, before
starting an action:

e For example, if the client is a company, you should normally
get a board resolution to instruct you and to confirm that the
action should be started;

(b) Alternative ways to resolve the dispute (also known as “alternative dispute
resolution” or “ADR”), e.g. settlement negotiations, arbitration, mediation,
expert determination?

(i) A settlement on reasonable terms is generally the best result for the
client (and cheapest);

(ii) Mediation is increasingly recognized as an effective way to help
parties come to a settlement:

e There are different formats for a mediation;

e Invery general terms, the parties appoint a neutral middle-person,
the mediator. Through discussions with the parties (usually is
meetings but sometimes through telephone conversations o- in
writing), the mediator tries to understand each party’s interests
and position and to help the parties come to som= common
ground:

© There may be times when the mediator spealis with gach party
separately (with each party in a separate room) to find out that
party’s positions and desires. This arrangement is commonly
used where the parties may have something that they only
wish to disclose to the mediator privately, or where the parties
may become emotional (and therefore probably less rational)
if they are in each other’s presence;

© Once an agreement in principle has been reached,
the mediator may help the parties conduct face-to-face
negotiation in respect of the detailed terms of the
settlement;

e Note that the mediator does not make any decisions for the
parties. It is up to the parties, through discussions with the
mediator (and sometimes also face-to-face negotiation with
each other), to decide whether to settle and if so, on what
terms;

N4

PRE-ACTION CONSIDERATIONS

o Mediation is a confidential process and evidence of matters
discussed during the mediation is generally not admissible at the
trial in Court (if the mediation fails):'

o The confidentiality and inadmissibility of evidence of matters
discussed are seen to be necessary to encourage parties to
negotiate in carnest—as they need not fear that statements/
offers made in the course of the mediation would (if the
mediation fails) be used against them in Court later;

e The use of mediation is actively encouraged by the Court;

(iii) Under the Civil Justice Reform, the Court has been much more pro-
active in encouraging parties to use methods of alternative dispute
resolution (in particular, mediation) to settle matters, e.g. see the new
PD 31 on Mediation (see para.3.6);

(c) Arethe Hong Kong Courts an appropriate forum for deciding this dispute?

The technical phrase is whether the Hong Kong Courts are the forum
conveniens. This will be discussed in para.5.29(2);

&

(d) In which Court should proceedings be commenced?

(i) CFI or DC or a specialist tribunal, e.g. Labour Tribunal, Lands
Tribunal, Small Claims Tribunal?

o Check the legislation regarding relevant tribunals carefully, as
these will set out the types of actions that should go through the
tribunal;

e Ifthe action should go through the CFI or the DC (see Chapter 2),
you may still need to choose which “Court List” to start the action
in—apart from the “general list”, there are specialist lists for, e.g.
personal injury actions;

o A specialist list will usually have its own (sometimes very
detailed) procedure, e.g. see PD 18.1 in respect of the Personal
Injuries List;

o A party should be careful in choosing the correct specialist
list (if applicable), as a mistake may lead to the party being
penalised in legal costs.’

(e) If money is in dispute, does the intended defendant have enough assets to
make it worth suing?

1

Sv T (Mediation: Privilege) [2011] 1 HKLRD 534.
Rondabosh International Ltd v China Ping An Insurance (Hong Kong) Co Lid ( HCA 581/2009, [2009] HKEC
2103).
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(f) Does the client, as the intended plaintiff, have the (financial) ability to
carry through a legal action lasting a long time (some actions take a few

years)?

(1) Ts the client eligible for Legal Aid? In summary:

Legal Aid is available to a natural person (i.e. an individual angd
not, e.g. a company) in Hong Kong;

There are two schemes—the Ordinary Legal Aid Scheme and the

Supplementary Legal Aid Scheme, with different coverage apg

eligibility criteria;

¢ For matters within (and outside) the Ordinary Legal Aig
Scheme, see Schedule 2 of the Legal Aid Ordinance (Cap.91)
(LAO). Under this scheme, legal aid is generally available
for actions in the DC, CFl, CA and CFA and some other
matters. Matters outside this scheme include certain types of
defamation actions, partnership disputes, and actions in the
Labour Tribunal and Small Claims Tribunal:

©  For matters within (and outside) the Supplementary Legal Aid
Scheme, see Schedule 3 of the LAO:

© The Director of Legal Aid has confirmed that legal aid also
covers mediation in civil proceedings;’

Applications are made directly to the Legal Aid Department;

The applicant must pass both:

© A merits test (strength of claim)—in general, the applicant
must show that he/she “has reasonable grounds for taking,
defending, opposing or continuing [the acticiiin question] or
being a party thereto™;! and

@ A means test (applicant’s financial resources)}—the relevant
financial limits are reviewed and revised periodically;’

Depending on the applicant’s means, an offer of legal aid may be
conditional upon the applicant paying a contribution (i.e. a sum
of money up front);

Inrespect of legal costs in actions involving a legally aided person,
see the LAO, in particular, ss.16C and 19. Broadly speaking:

See Law Society Circular 09-521 (PA), 6 July 2009.
Legal Aid Ordinance 5.10(3).

Updated figures may be found in the LAO/related subsidiary legislation or at the Legal Aid Department’s

website.

Again, details may be found in the LAOQ/related subsidiary legislation or at the Legal Aid Department’s website.
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0 Where the legally aided person starts an action/claim and loses,
and is ordered to pay legal costs to the winning (non-legally
aided) party, the Director of Legal Aid will pay those costs;

o On the other hand, where the legally aided person defends an
action and loses, and is ordered to pay costs to the winning
{non-legally aided) party, the Director of Legal Aid will only
pay costs to the winning party if (and to the extent) the legally
aided party had paid a contribution to the Director of Legal
Aid and the contribution exceeds the legal costs spent by the
Director on behalf of the legally aided party;

o Where appropriate, the Court may of course also order a non-
legally aided party to pay the legally aided party’s costs, e.g.
where the legally aided party is the winner of the action;

Disector of Legal Aid’s “First Charge”—in general terms, under
‘he Ordinary Legal Aid Scheme, if the legally aided party wins
in the action and is paid legal costs by the other party, these
recovered costs (and if necessary, the contribution) will be taken
by the Director of Legal Aid to repay legal costs spent on the
legally aided party’s behalf. However, if there is still a shortfall
after this, the legally aided person will have to repay the Director
of Legal Aid out of the money or property recovered or preserved:

o In this regard, where the property recovered is real property,
the Director of Legal Aid’s First Charge may be registered
against the property in the Land Registry;

o In a sense, legal aid is a little like a loan by the Director of
Legal Aid to the legally aided party—to the extent that the
party will have to repay the Director if he/she wins in the
action and recovers or preserves money or property;

Fact gathering—as much as possible, but in particular:

(i) Background documents;

(ii) Background facts;

Apart from Hong Kong law, is there any other law that is relevant and/or
applicable to the dispute?

(i) If so, you may need to help the client get advice on foreign law;

What claims does the client have?

(1)

In other words, what causes of action does the client have against
the intended defendant, e.g. breach of contract, negligence etc.?
What remedies is the client claiming for, e.g. damages, specific
performance etc.?

What counterclaims might the client face?
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(i) Counterclaims are essentially claims by a defendant back against the
plaintiff in the same action;

(k) Isthere any limitation of action issue (i.e. what is the deadline by which the
action has to be started)? (See below for further discussion);

1)  Does the client need any immediate or urgent remedy, e.g. an “injunction®
g 3
(a type of Court order) to stop the intended defendant from moving its
assets out of the jurisdiction or to stop an ongoing breach of contract?

(m) Are “costs-only proceedings” appropriate?

(i) The new s.52B of the HCO and new s.53A of the DCO provide for
“costs-only proceedings™:

e This is available where the parties have reached agreement (on a
settlement) on all issues, including who is to pay costs and the only
issue that the parties have not agreed is the amount of those costs;

o Either party can commence “costs only proceedings™ to request
the Court to determine the amount of costs;

e The detailed procedure is set cut in the new RHC and RDC 0.62
r.1lA;

(n) Are there any insurance issues?

(i) For example, if the client is covered by insurance, there will almost
certainly be terms in the insurance policy relating to notification «f
claims to the insurer and conduct of any legal proceedings. These
terms must be strictly complied with; otherwise the client runy a real
risk of the insurer refusing to pay under the policy.

3. Civil Justice Reform

Over the last 20 years or so, there has been in various jurisdictions around the
world a general recognition of the increasing inadequacies of existing civil justice
systems. For example, they have been criticised as being too complex, too slow
and too expensive. After a detailed review, England and Wales comprehensively

reformed its civil procedural rules starting in 1998/1999 (known as the “Woolf
Reforms™).

In Hong Kong, the Chief Justice appointed a Working Party (the Working Party) to
review the civil rules and procedure of the CFI in February 2000.

On 21 November 2001, the Working Party published an Interim Report and Consultative
Paper. On 3 March 2004, the Working Party published its Final Report (the Final
Report), which set out 150 recommendations for reforms to the Hong Kong civil
justice system. In the same month, the Chief Justice appointed a Steering Committee
to oversee the implementation of the recommendations in the Final Report.

CIVIL JUSTICE REFORM

[n December 2005, the Chief Justice directed that the Civil Justice Reforms should
apply to both the CFI and the DC, and that an assessment be made on the impact of
the pmposcd reforms to Lands Tribunal and Employees’ Compensation proceedings.

On 12 April 2006, the Steering Committee published a consultation paper in respect
Ofproposed legislative amendments together with a draft Civil Justice (Miscellaneous
Amendments) Bill. The three-month consultation period ended on 12 July 2006. A
further consultation paper was published on 18 October 2007.

The Civil Justice (Miscellaneous Amendments) Ordinance was gazetted on 6 February
2008. This amended various pieces of primary legislation including the HCO and
DCO. The amended RHC and RDC (as well as other related amended subsidiary
Jegislation) were gazetted on 6 June 2008.

The reforms came into effect on 2 April 2009. In the words of the Chief Justice in Wing

Fai Construction Co Ltd v Yip Kwong Robert (2011) 14 HKCFAR 935, “...the main
purpose of the [Civil Justice Reform] was the intention to bring about a change in
litigation culture bs;vadly speaking, the principal themes of the [Civil Justice Reform]
are:

(1) Ty ensure that parties to litigation are brought as expeditiously as possible to a
resolution of their disputes, whether by way of adjudication or by settlement.

() To increase the cost effectiveness of the system of the civil procedure and to try
to eliminate delays in litigation.

(3) To promote active casc management by the courts and in doing so, not only
facilitating the expeditious resolution of disputes, but also bearing in mind the
position of other litigants and the courts” own resources.

(4) To inculcate a culture among litigants and their legal representatives that there
exists a duty to assist the court in furthering the principal themes of the [Civil
Justice Reform].

(5) Toreduce, if not eliminate, those steps in proceedings, particularly interlocutory
applications, which serve little purpose other than to prolong or render more
costly civil proceedings.” (Emphasis added.)

The above cannot be over-emphasised. The experience of the last 8 years or so since
the reforms came into effect have shown the Court’s unwavering determination to
bring about this culture change. Students entering the profession will do well to always
bear this in mind—this is how you will be expected to behave in all that you do in
civil litigation.

Unlike the Woolf Reforms in England and Wales, in Hong Kong there is not a
completely new code replacing the old body of rules. Instead, a large part of the old
Hong Kong rules remain, although certain parts of the rules have been changed. In a
small number of areas, the new rules introduce completely new regimes.

11
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This text sets out the main current rules in the areas covered in the text. The Curren
rules are made up of pre-2 April 2009 rules (which remain unchanged by the Civi
Justice Reform) and where relevant, new/amended rules introduced by the Civil
Justice Reform. To allow these to be differentiated, descriptions of the new/amendeg
rules introduced by the Civil Justice Reform are in [text boxes] or underlined.

Some new/amended Orders of the RHC and RDC contain transitional provisions, i
particulay, RHC 0.5, RDC 0.24, RHC and RDC 0.12, 0.134, 0.18, 0.22, 0.25, 0414
and 0O.62 (usually at the back of the new/amended Order). Depending on the Precise
facts of a case, sometimes the old rule was still applicable after the implementatigy
of the civil justice reform. There were also instances where the transitional Provisioy
adapted the new rules to a case started under the old rules, e.g. by providing fora step
taken under the old regime to be treated as a step in the new regime. It is likely that, for
some time, civil litigation lawyers will need to be familiar with (some of) the old rules
alongside the new/amended rules (if nothing clse, in order to understand the conteys
in which some of the older decisions were made). For ease of reference, where it may
be helpful to have an understanding of the old version of a rule, this text also containg

lighted in grey b
As part of the Civil Justice Reforni, some new and revised PDs (almost all of which
took effect on 2 April 2009) have been issued (and many of these have since been
further amended). These are designed to work alongside the new rules and are directed
towards, among other things, narrowing the issues in dispute, sharing information
between prospective parties to litigation and encouraging settlement and mediation,
Descriptions of the new and revised PDs introduced by the Civil Justice Reform are
also in [text boxes| or underlined.

Cases decided by the Hong Kong Courts before the Civil Justice Reform vame
into effect (Pre-Civil Justice Reform Cases) would of course nof have apuslied the
new/amended rules (although some judgments given shortly before 2-4pril 2009
did “take account” of the new/revised rules). In general, the following general
comments may be made (although these are of course subject tc aay guidance from
the Court):

(1) Pre-Civil Justice Reform Cases relating to specific areas of procedure the rules
of which have not been changed by the Civil Justice Reform should generally
remain applicable. However, caution should still be exercised because, for
example, those cases would not have been decided by the Court expressly
with the “Underlying Objectives™ (see Chapter 3) in mind. There is therefore
a possibility that, after 2 April 2009, for example, with the “Underlying
Objectives” in mind, the Court may make a particular decision differently;

(2) In respect of Pre-Civil Justice Reform Cases relating to specific areas of
procedure which ave been changed by the Civil Justice Reform, their continued
applicability will depend on, in particular, the extent to which that area of
procedure has been reformed;

(3) All Hong Kong Court decisions cited in this text should be read with the above
qualifications in mind.
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INTRODUCTION TO LIMITATION OF ACTIONS
4. Introduction to Limitation of Actions

(8) Genera]

il actions must be started within a certain period of time (in most cases, from

Elw time when the “causc of action”, e.g. breach of contract, negligence etc., first
e

#accrues’, 1.¢. COmEs into being).

[f this deadline is missed, the claim is “time-barred”—if the plaintiff starts an
action to sue the defendant on this claim, the time-bar is a fotal defence for the

defendant;

(N

Limitation periods for different causes of action are mainly set out in the
Limitation Ordinance (Cap.347);

(a) However, there are other Ordinances which provide for limitation periods
for other causes of action, e.g. Merchant Shipping (Collision Damage
Liability ana Salvage) Ordinance (Cap.508);

(b) Furtlier,-some contracts (e.g. some shipping contracts) also provide for
miitation periods;

) X ireitation periods only apply to commencement of proceedings, not service of
proceedings—e.g. in an action started by writ, the limitation period is only the
deadline for issuing the writ, not service of it;

(4) Intheory, the limitation legislation only bars the remedy, not the right"—i.e. the
time-bar prevents a plaintiff from suing (as a matter of procedure), but does not
extinguish the plaintiff’s cause of action.

(a) In other words, if party A’s cause of action against party B is time-barred,
A is not allowed to sue B on that cause of action any more (so if A starts an
action against B on that cause of action, B can rely on the time-bar and have
a total defence). However, if B takes the initiative to sue A, even if A’s claim
is time-barred, arguably A can still, where appropriate, use it as a defence
against B’s claim;

(b) Some contractual limitation periods do extinguish the cause of action
altogether—check the wording of the limitation clauses in contracts carefully.

As mentioned above, limitation periods generally start running from the time when a
cause of action, e.g. in breach of contract, negligence etc., accrues:

(1) What is a “cause of action™? This has been defined as comprising “those facts
which a plaintiff must prove to support his right to judgment in court”:®

(a) The facts to be proved would obviously be different for different causes of
action, e.g. for breach of contract, the facts that need to be proved to get

Ronex Properties Ltd v J Laing Construction Ltd [1982] 3 WLR 875.
Bank of East Asia Ltd v Tsien Wui Marble Factory Lid (1999) 2 HKCFAR 349.

LA
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judgment are, generally, the existence of the contract, the existence of the
relevant terms of the contract and the breach of those terms;

(2)  When does a cause of action “accrue”? The cause of action “accrues™ on the date
when all the facts needed for judgment have happened:

(a) Usingthe above example of a cause of action in breach of contract, the Cause
of action accrues on the date of the breach (as, by that date, the contragy,
containing the relevant terms, has come into existence and the breach of
those terms has occurred).

A limitation period expires, however many years later, on the same date as the date
on which it started running, e.g. a six-year limitation period that started Tunning o
3 January 2006 will expire on 3 January 2012.°

Limitation is a complex area (and it is vital to get it right). Whenever a Limitatiop
issue arises in practice, the relevant legislation and case law must be considered very
carefully (and a specialist text book should be consulted).

Some of the more common limitation periods are discussed below.

(b) Contract

Actions founded on simple contract “shall not be brought after the expiration of six
years from the date on which the cause of action accrued”."

(1) For contracts under seal (e.g. a contract exccuted as a deed, i.e. signed, sealed
and delivered), the limitation period is 12 years from the date of accrual of the
cause of action.!!

When does the cause of action arise? The limitation period starts running Som the
date of breach (regardless of whether loss is sustained at that time):?

(1)  When does a breach occur? This would depend on the term(s) ot the contract and
nature of obligation(s) breached;

(2) For example, where solicitors act contrary to the terms of their contract with
their client, the time for bringing proceedings for the claim for breach of contract
begins running on the date of that act;!*

(3) What happens when solicitors omif to do something which is required by the
contract, e.g. register a sale and purchase agreement at the Land Registry?
Different courts have expressed different views in the past:

Interpretation and General Clauses Ordinance (Cap.1) s.71(1)(a).
1 Limitation Ordinance s,4(1)(a).

" Ihid., 5.4(3).

" Yeung Shu v Affred Lan & Co [1996] 1 HKLR 119.

Vi Thid.
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For example, in an English case—on the basis that the solicitors’ obligation
was a continuing one, the Court held that the limitation period begins running
on the date on which it became impossible to do what needed to be done;™

(2)

(b) The position in Hong Kong: Time starts running from the date on which the
act in question should have been done:?

(i) One practical difficulty with this approach is where a contract does
not say specifically when the act in question should be done.

t

¢y Tor o .

General rule: Actions founded on tort “shall not be brought after the expiration of six

years from the date on which the cause of action accrued”.'®

(1) When does a tortious cause of action accrue? “[1]n an action for tortious liability
the cause of action accrues the moment the wrongful act or omission causes

damage”. (Emphasis added.)"”

(a) “Damage " —[a] cause of action in tort accrues when the damage \'V}%ich
resusts ‘rom the tortious conduct is real, as distinet from minimal or negligible
sais actual, as opposed to purely contingent. The concept of ‘damage’ is
olven a broad meaning. It encompasses damage consisting of ‘any detriment,
Z‘ability or loss capable of assessment in money terms.” Where economic
loss is involved, it includes loss suffered ‘by payment of money, by transfer
of property, by diminution in the value of an asset or by the incurring_ of
a liability.” Whether damage has been incurred in any particular case is a
question of fact. Its precise quantification may only be possible at a later date,
by which time it may have become more serious, but that does not detract
from the earlier accrual of the cause of action. The damage must, however,
be recoverable as falling within the measure of damages applicable to the
defendant’s wrong in question”. (Emphasis added.)'

There are some variations and exceptions to the general rule above, e.g.:

(1) Negligence'

(a) General rule: The cause of action accrues (and therefore time begins to run)
on the date on which the plaintiff sustains actual damage;™

(b) Applying the above to cases of latent damage to buildings (i.e.
damage done without anyone knowing about it at the time it was

" Midland Bank Trust Co Ltd v Hett, Stuibbs & Kemp [1979] Ch 384, However, this case was distinguished and not
followed by the English Court of Appeal in Bell v Peter Browne & Co [1990] 2 QB 495.

Yeung Shu v Alfred Lau & Co—the fact that the solicitors could have corrected the breach later merely meant
that they could mitigate the consequences of the breach which had already happened.

Limitation Ordinance s.4(1)(a).

Bank of East Asia Ltd v Tsien Wui Marble Factory Lid.

Kensland Reafty Ltd v Tai, Tang & Chong (2008) 11 HKCFAR 237.

Limitation Ordinance s.31.

Yeung Shu v Alfred Lau & Co.
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A/

1 pefault Judgment

) General
pefault judgment is administrative in nature. In short, this refers to judgment that
may be entered against the defendant where it has not, within the relevant time limits:

Given notice of intention to defend (generally, this is where the defendant failed

1
P 1o file AOS in time);' or

2) Served the defence.?

Where the plaintiff misses the deadline for serving a statement of claim, the defendant
can also apply to the Court to dismiss the action:?

(1) Om such an application, the Court has the power to dismiss the action “for want
of prosecution” {sve para.9.27 onwards).*

(b) In Defaui «f Giving Notice of Intention to Defend

(i) Gevesa!

s mentioned previously, in respect of a writ served in Hong Kong, the defendant
st file an AOS in Court within 14 days after service of the writ (including the day
of service of the writ).?

If the defendant fails to file an AOS giving notice of intention to defend by the above
deadline (or files an AOS stating it will not contest the proceedings), the plaintiff may

be able to enter “default judgment” against the defendant in accordance with RHC
and RDC O.13.

To enter default judgment under RHC and RDC 0.13, the Court needs to be satisfied
that the writ has been properly served on the defendant. Therefore, the Court requires
one of the following as a prerequisite to entering judgment:®

(1) The defendant has acknowledged service of the writ; or

(2) An affidavit/affirmation filed by the plaintiff proving proper service of the writ; or

(a) Under the amended PD 24.1, for a writ (issued on or after 2 April 2009)

claiming for money, this affidavit/affirmation should also confirm that the

relevant admission form under the new RHC and RDC O.13A (see, e.g.
para.10.6) has been served with the writ and AOS form on the defendant;

RHC and RDC 0.13.
Amended RHC 0.19 and RDC 0.19.

RHC and RDC Q.19 r.1.

Clough v Clough [1968] 1 WLR 525.
RHC and RDC 0.12 r.5(a).

Tbid., 0.13 17(1).

- 3 kB
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(3)  The plaintiff produces the writ containing a statement by the defendant’ solicito,
confirming acceptance of service of the writ for the defendant.
8.6 Whether or not the plaintiff can enter default Judgment depends on the type(s) of
claim made by the plaintiff (sce below).

(i) Liguidated Claim Only

8.7 Where the writ contains a liquidated claim only, the plaintiff can enter final

S . Judgmeng
for an amount not more than the claim in the writ and for costs:?
(1) A “liquidated” claim means, in essence, a claim for a ce

(e.g. by arithmetic calculation) sum (which does nof need
Court):

rtain or ascertainghe
to be assessed by the

(a) Most commonly, these are certain or ascertainable sums which the Court
can see the Plaintiffs entitlement to under a contractual document, The
best examples are therefore a debt (the Court simply has to loo
the loan agreement’s clauses to sce
unpaid purchase price (again, the
clause in the sale of goods contrac

k at, eg
the exact amount outstanding) and ap

Court can simply look at, e.g. the price
1 to see the exact amount outstanding),

8.8 .48 of the HCO and .49 of the DCO give the Court a wide power to award interegt
on a claim for debt (or damages) for the pre-judgment period;

(1) For the period from the cause of action a
Court can decide the interest rate
which interest is given and the peri

rising to the date of the Jjudgment, the

(8), the part(s) of the debt (or damages) on

od(s) of time for which interest is given;

(2) Therefore, strictly speaking,
the amount of this interest is
orders;

a claim for pre-judgment interest is not liquidai=g—
not yet certain because it depends on whit the Court

(3) However, RHC and RDC0.13 r.1(2) provides that a claim which 'js otherwise a
liquidated claim will not stop being one simply because it ine

ludes a claim for
pre-judgment interest (at a rate not higher than the “judgment rate” of interest):

(a) What is the “judgment rate”? If the CFI/DC does not order otherwise, the

“judgment rate” is the rate applicable to interest that accrues on unpaid

Judgment sums (j.e. post-judgment) under s.49 of the 4 CO and s.50 of the
DCO. This rate is decided by the Chief Justice from time to time.

(iil) Unliguidated Claim Only

8.9 Where the writ contains a claim tor unliguidated damages only,

the plaintiff can enter
interlocutory judgment {on liability) for damages to be assessed

and costs:®

? RHCand RDC (.13 r1(1).
b Ibid, 12,

LT L T T

DEFAULT JUDGMENT

contrast to the liquidated claim, an “unliquidated” claim is, in esic_nce;r a
BY_ of an amount that does need to be assessed by the Court, e.g. a claim ;}r
(Cilalr:ges for negligence or for breach of contract where the loss suffered by the

am '
plaintiff has to be assessed by the Court;

)

Note that a claim of damages (an unliguidated claim) fiocs not become

% liquidated just because the amount of damages sought is presented as a
gﬁsczﬁcﬁgure {e.g. “damages in the amount of HK$300,000”)—t.the Court
still needs to assess whether the amount of loss is in that amount;

The default judgment, initially, is only interlocutory as ?t olnly rc?lilfczstgos‘[tl;]?
fendant’s Hability—the amount of damages the plaintiff is entitle

Lo be assessed by the Court (for the procedures for such an asseslsment,

k- i fi the amended RHC and RDC 0.37). Once the Court has carried 'out

Seit]?::?;:;cedurcs to assess the plaintiff’s loss and ruled on the appropriate

:umount of damages, a final judgment can be entered.

2

(iv) Claims for 'etention of Goods or for Possession of Land | )

There are sraciai rules for claims for detention of goods or for possession of land—
er! 5 alL

see RHC aod RDC 0.13 rr.3 and 4.

o~ ixed Claims - o o
;vhere the writ contains a mixture of the above types of claims (i.e. h(}{m_dat:;dl, un]hgutli{j:li.‘alted,
i i d), but no other types of claim, the plaintiff can
tion of goods and possession of land), but : f
de::judgmeit in respect of each type of claim in accordance with the relevant rule:
en

(1) Inother words, for a liquidated claim, the plaintiff should follow the rules under
the “liquidated ¢laim only™ procedure and so on.

(vi) “Other” Claims o o
Where the writ contains a claim which is not within the above categone_s (1_. e. not liquidated,
unliquidated, for detention of goods or for possession of land), the plaintiff can:

(1) Upon filing an affidavit/affirmation proving proper service of the writ; and

(2) Where the statement of claim was not indorsed on or served with the writ, upon
serving the statement of claim,

. . . - 10
proceed with the action “as if that defendant had given notice of lﬂtel;ltlo(;] 1;:) deferll;lﬂ,]e
] i i i he defendant to serve the defence.

i.e. carry on with the action and wait for t dar

defendait fails to serve the defence on time, the plaintiff can then apply to the Court
for default judgment under O.19 (see below).

’  RHC and amended RDC 0.13 r.5.
" RHC and RDC 0.13 1.6(1).

i mrnm
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8.14

8.15

8.16

8.17
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Examples of “other” claims are claims for equitable relief, eg. jnj“nﬂions

declarations and specific performance: 5

(1) Because the plaintiff’s entitlement to this type of remedy is in the
discretion, i.e. even if the defendant does not defend the action the o
still refuse to give this relief to the plaintiff, the rules require the Plaintiff g
prepare a statement of claim (setting out in detail its case) first. Thig will thep pe
used to help the Court decide whether to grant the relief requested.

C()urtls
urt mgy

As long as the writ contains an “other” claim, regardless of whethe
contains any of the claims in the above categories, the plaintiff will h
under this RHC and RDC Q.13 1.6, i.c. the plaintiff will not be able
Judgment on any of its claims at this stage:

T the writ alsg
ave to Proceed
o get defay

(1) However, in this situation, the plaintiff can consider ab
claim(s). Without the “otheér”
Jjudgment in the normal way.

andoning the “othep
claim(s), the plaintiff can proceed to enter defaut

Where the writ contains an “other” claim but for some reason the plaintiff no longer

needs to continue with the action (e.g. the defendant has already satisfied the claim)
the plaintiff can enter judgment for costs. !!

(vii) Writ Served by Post Returned Undelivered After Default Judgment Entered

I, after default judgment has been entered, a writ served by registered post is returned
undelivered, the plaintiff must (before taking any other step in the action);'?

(1) Apply to the Court to sct aside the default Jjudgment on the ground thes

Lhﬁ Wr]t
has not been served: or

(2)  Apply to the Court for directions,

(viii) Setting Aside Default Judgment (After It Has been Entered)

The Court may, “on such terms as it thinks just”,

set aside or vary any default
Jjudgment, '3

On an application to set aside a default Judgment, the first question for the Court is
generally whether the default judgment was entered “regularly” or “i

rregularly” (i.e.
properly or improperly):

(1) Why the distinction?

(a) Irregular judgments—this means the plaintiff has not followed all the

relevant rules in entering the Judgment (see below). In other words, there is
no fault on the part of the defendant;

" RHC and RDC 0.13 r.6(2).
2 fhid., r7(3).
B bid, r.9.

DEFAULT JUDGMENT

the plaintiff has followed all the relevant rules in
here is some fault on the part of the defendant, Who
g the Court’s indulgence to let it continue to defend the action

(b) Regular judgments—as
entering the judgment, t

is seekin
despite such fault;

Z l . d irregulal ]y:
. i

H1e8 Of Sltuat]ons Where de[a\l )l C g ents have b 1
) Exa cen entere

( (a) The writ has not been properly served on the defendant;
a

ompliance with RHC and RDC 0.13 anc%for other relevant Court
' N?:; Ge gpjudgment was entered before the deadline has passed.
rules, &.8

Regular judgment:

- question for the Court is whether the defendant’s defence (if judgment
n ques

. G /
o b n:albe set aside and the defendant allowed to defend the action) has “any rea
were to

. epsoess’ .
- S ] 7 Does his
-eal prospect of success? Doe.
« 205 the 2nd Defendant here show a rea : .
o -*.s;:)carjy some degree of conviction? ... has the 2nd D.efer;ijug ;:sclose
TI:uerits to which the Court should pay heed’?” (Emphasis added.
X

(i) Other observations made by Stone J in this regard:

o “...As Bokhary JA pithily observed...: "No defence 115{ any goog
if it will not work in law even if }?ased_ on fa(.:t. Li 3\1\115;,i fnit
defence, whatever its effect in law. if _beheve.d, is fmy ”goo
does not enjoy any real prospect of being believed.’ ...

(i) A defence with “real prospects of success™ is a higher standard than
il

a merely arguable defence;

& 4 )4 113 - f
(iiiy The Court generally considers this question as . a matter o
i

.15
common sense...”";

iv) What if the Court’s consideration of the merits Of. the d.eience
" requires the Court to assess the credibility of (competing) evidence

put forward by the parties?

« What the Court should rot do, at this pre-trial stage of the actmn;
is to conduct any “mini-trial”—judges should be very v:;g“?
trying issues of fact on evidenceT where the fact_s aredapa[z1 iy by
credible and are to be set ... against the_ facts bemg a vfth " Eﬂ
the other side. Choosing between them is the Ifun.cnon ?J Sethere
judge, not the judge on the inter‘]ocutory_ app?lcanon, lndc; there
is some inherent improbability in what is being asserte

1 5 3 142716
extraneous evidence which would contradict 1t”;

311996, [1997] HKLY 529) (Stone J).

" Dao Heng Bank Lid v Chan Chiu Cheung (HCA 665 Tosi 119961 2 Lissal Rep 2l e

- di
5 Alpine Bulk Co Inc v Saudi Eagle Shipping Co Inc (The Saudi

inci siralia Chi HO.‘de?gS
¥ ag cited in Choi Chung wn Vincent v Australia China
vic /LR 2150, H tvA C
k Day v RAC Services Lid []999 1w ; d B J

Ltd [2011] 3 HKLRD 622.

8.19
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DEFAULT JUDGMENT

e In ... “rare i i isi i . . o
o Ofcta];ses in which a provisional view of the Probab (iii) The Court may also have regard to the public policy of “finality in
oucame of :h act1_on gt sengibly be Sormed Witk e litigation” to refuse to set aside a default judgment (even where the

€ witnesses ... an appropriate test to determi:“ defendant has shown that its proposed defence has real prospects
e

whether the defendant has a real prospect of success ig 1,
whether the defence ‘could well be established’ at trial;»1 e

Sl_m[lar]y, in, for example, the recent case of Choi Ch
Vincent v Australia China Holdings Ltd [2011] 3 HKL]ling ..
the Court stated that where the Court faced “competing a y "522’
as to fact, neither of which, on its own, is inherentlgi SSEl'tllo 8
and without the benefit of other independenf cviidle; Cffdlhie
Cpurt may apply the “real prospects of success” W
different way—instead of requiring the defendant to ositi
show that its defence has real prospects of success glmwely
would ask “whether what the defendant says has no réa] .
of being a successful defence” (Emphasis added.); g

' the
test in a slightly

(b) Therefore, when applying to set aside the default judgment, the defeng
s ant

should prepare a detailed affidavit/affirmation confirming

which its defence is based: e Bl o

i If a.d.raﬂ. defence is available at that time, it may be a good idea
exhibit (i.e. attach) it to the affidavit/affirmation as well: O

( )
2 A vart iIO]“ t]le merits ()f t fCIlGB the COUIt Wll I ]
]lf: de 3 1 alS() COnS]d a] hﬂ

. ; 5
(a) Itis good to have a reasonable explanation for the failure to give notice 7

intention to defend, but a lack of such P
- explanatio . ‘
the application: P 1 18 not necessarily fa‘al to

1 “.. Post Sc_mdi Eagle [1986] 2 Lloyd’s [Rep] 221, merits arc now th
key in applications of this sort; ..., the merit Sfactor, heing z,éze prima .
concern, outweighs the absence of a reasonable. »nianation Jor t]:y
defendant’s failure to resist the default Judgment” (F..rilphasis added )'S

(i) An example of a possible explanation for the failure is the defendant

being very ill at the time, so h
] e/she was .
fifigaien: was not able to deal with the

(b) Other relevant considerations include, e.g:

(1) h d 2 pp Y
W he []e[ e ti(: e a i as (l(: a 6d 11
y a] 1 g to set aSldﬁ the

(ii) Whether the setting asi j
: 2 aside of the default jud t
prejudice to the plaintiff: i

3) 1

of success), especially “where the default judgment, which was
entered with the prior knowledge of the person now seeking to set
it aside, has been allowed to stand after its entry for a substantial
period of time as a result of an informed and deliberate decision of
that person. .. There is, in my view, a world of difference between a
party who has simply been dilatory in applying to set aside a default
judgment and someone who has decided with his eyes wide open not
to apply to set aside the default judgment but to let it stand™;*

n the event that the Court does exercise its discretion to set aside the default
judgment, it can also impose conditions on the judgment being set aside, e.g.

payment of a sum of money equal to a part or all of the plaintiff’s claim into
Court:

(a)

(b)

However in L & M Specialist Construction Ltd v Wo Hing Construction
Co £t [2000] 3 HKLRD 262, Ribeiro JA (as he then was) commented: ...

Tn'my view, it must be rare that a payment into court is made a condition
of setting aside a [regular] judgment. It may in theory do so, as the court
apparently did in the relatively old case of Richardson v Howell, where the
defence is considered shadowy and in what one might call ‘conditional leave
to defend territory’. However, there is a certain logical tension between a
court deciding that the defendant has real prospects of succeeding in his
defence and the court considering at the same time that the defence is in
shadowy realms. While I do not consider such an outcome impossible, 1
would expect it to be exceedingly rare ... there must be something specific
in the defendant’s conduct or in the case which justifies the imposition of a
condition ...";

In other words, there are generally two situations in which the Court will
consider imposing a condition:

(i) Where the Court thinks the defendant’s defence is “shadowy”, i.e.
there are some doubts or questions about it. However, as explained
in the above quote, this will generally be rare where the Court is
prepared to set aside a regular judgment, because to be prepared to
do this the Court must think that the defence has real prospects of
success. Logically it is difficult to imagine a defence both having real
prospects of success and being shadowy at the same time;

(i) Where a party’s conduct justifies the Court imposing a condition,
e.g. where, although the defence has real prospects of success, the
defendant has behaved unreasonably;

157

Guangdong International Trust & Investment Cor
Ltd [1997] HKLRD 489 (Keith J).

Dao H, i
* Ti eng Bank Lid v Chan Chiu Cheung (Stone TI). ‘

w (Hong Kong) Holdings Lid v Yuer Wal (Hong Kong) Wah Fat

18

N Win How Wan v Wan Hoi Wei (HCA 578/2006, [2011] HKEC 240).
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(4) The defendant applying for a regular default
has to pay the plaintiffs costs of the application: genera]]y

DEFAULT JUDGMENT, SUMMARY JUDGM ENT

Jjudgment to be set agide

(a) “... the broad principle... in setting aside of judgment cases the
> gol

th.redd 18 t]lat gcnera“y 1 thE pC[SOH aSk n f
5 5peﬂk n i
y g 1 g or the du]

dep
Bence

b i .
(b) ?i] explained above, a regular judgment is one where the plaing;

ottowed all the relevant rules in entering the Jjudgment, so thgre Et]ﬁ s

some fault on the part of the defendant. The defendant. is now Gk ieen

Seel mg

the COllI't’S mdul ence to set aSidC t]le ud nent ﬂnd a IUW t
g .
J g 1t to con im.le

(c) However, the above is by no means the onl
will exercise its discretion on costs on the b
case. For example, in Welson Internationa
(HCA 2620/2008, [2010] HKEC 1041)
the setting aside application (mainly in rf;s
but lost (i.e. the Court did set aside the de
order the defendant to bear af/ of the co
Court ordered the plaintiff to pay a part
reflect the failure of its opposition:

y.possible result, as the Court
as1s of the circumstances of the
[ Ltd v Jebson In vestments [t
where the plaintiff had 0pposed
pect of the merits of the defence)
fault judgment), the Court did not
sts of the application. Instead, the
of the costs of the application, tp

(i) t111]1 o(t:her \Yons, despite the general rule that the defendant seekin
h(e ourt’s mdulgc_:nce (in setting aside a regular default judgmemg
as to pay for the indulgence, if the plaintiff chooses to oppose the

application but loses, the plaintiff ma
1 y have to bear t itional®
costs caused by its opposition. carhe rodtig

8.20 Irregular judgment:

1 imirg—
(1) Timing—a party must make an application to set aside an

2)

o i Bl : “rogular defaul
Juagment “within a reasonable time and before the party applyiig has taken‘; T
I N Ily

fresh step after becoming aware of the irregularity” (Emphasis added Jis

Th iti

HO{; gn;zdltlogal ;;}:roach {and probably still the approach adopted by the
ong Cou is that an irregular default jud i

i i et ; : Judgment will be set aside as of

right (or ex debito justitiae), i.e. the merits of the defence are not oonsidcred';"jj

a) Int i
(a) heory, the Court, having regard to other relevant factors in the case

has a residual ou m
power to refuse to set aside an irregular |
. ar ju 23 i
bower is very rarely used; et

;

Dao Heng Bank Ltd v Chan Chiu Cheimng (Stone J),

# RHC and RDC 0.2 r.2(1).

ie;, eﬁ. Stnokawa Investment (Holdings) Ltd v Li Chun
v Concord Strategic Investments Lid (HCA g

AR ' . s 2308/2006, [2 ;
Australia China Holdings Ltd [2011] 3 HKLRD 622 PR

Fo Kwong Marble Factor . 1
e 1 ¢ Factory Lid v Wah Yee Decoration Co Lid [1996] 4 HKC 157.

[2006] 3 HKLRD 441 . Haifa International Finance Co
) and Choi Clung Bun Vincent v

DEFAULT JUDGMENT

More commonly, as explained above, the Court may impose conditions on
setting aside the default judgment, depending on, e.g. the conduct of a party:

(b)

(i) For example, in Po Kwong Marble Factory Ltd v Wah Yee Decoration
Co Ltd, Bokhary JA commented: “Ex debito justitiae or as of right
means without going into the merits of the defence. It does not
mean shutting one’s eyes to the circumstances surrounding the
question of service and why things went wrong in that regard. The
Court’s statutory jurisdiction is unfettered. Here, there is a very
real risk—suggested by the strange way of doing things—that any
judgment which the plaintiff may ultimately obtain may be an empty
one if we do not guard against it. The way to guard against it is to
impose the condition proposed by my brother Sears. And there is
jurisdiction to do so”;

(i) In terms of the parties” conduct, the Court may not simply restrict
itsclt to that of the Defendant (applying to set aside the default
judzment). For an example of where the Court considered the
Plaintiff s conduct (on the basis of which the Court refused to impose
conditions), see Du Huizhen v Chen Mei Huan (HCA 1176/2012,

[2012] HKEC 1629);

(iii) A common example of a condition imposed by the Court is the
payment of a sum of money equal to a part or all of the plaintiff’s
claim into Court;

(iv) However, the Court will not impose a condition which it knows the
Defendant cannot satisfy, because that would effectively be a refusal
to set aside the default judgment;*®

(3) A changing trend? Some Courts had started to take the view that even where the

default judgment is irregular, the Court can (and should) refuse to set aside the
default judgment if the defence is hopeless:

(a) For example, see Faircharm Investments Ltd v Citibank International Plc
[1998] Lloyd’s Rep Bank 127: “[w]here a party was bound to lose on a
subsequent application for summary judgment under O.14, it would be
pointless to set aside an existing judgment which had been found to be
irregular, unless the irregularity was so fundamental that the judgment in
the case would have to be set aside whatever the circumstances ... ™

(i) Inother words, where the defence is so bad that, even if the Court does
set aside the default judgment, the defendant will lose on a summary
judgment application (summary judgment is granted where the Court
thinks the defendant has no defence to the plaintiff’s claim{s)—see
below), it would be pointless (and will likely waste more costs and
time) to set aside the default judgment in the first place;

et Wang Siau Yu v Wu Cho Mei (t/a Mui Far Chung Restaurant) (CACVY 121/1993, [1994] HKLY 942) and Zig Zig
Boutigue Lid v Wong Chiu Lam (DCCJ 2630/2011, [2013] HKEC 156).
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(b) Some support of the Faircharm approach can be found in com
by judges in Hong Kong Court decisions. However, as stated
probably not yet the law in Hong Kong. Some examples of s
Faircharm approach are set out below:

ments Made
abOVE! thig i
upport for the

(i) It has not been suggested by the 3rd Defendant that the pregen
judgment had been obtained irregularly. In any event, eve

1 if it hag
been obtained irregularly, the modern approach is to stil] consider

whether there are any merits in the defence, instead of &dOpting
a rigid distinction between judgments which had been regularly
obtained and those which had not”:2?

(ii) “For what it is worth I find the Faircharm approach every bit
attractive as did Nazareth V=P ... If there is no defence, then there
cannot be any point in prolonging the agony. To do so is to rely on
empty formalism in the name of justice. It is as well to remember
that if justice requires that a defendant irregularly sued should haye
the judgment set aside, it equally requires that a defendant who owes
money and has no defence should have a j udgment against him»;

(4)  Onthe issue of costs, as the plaintiff should not have entered the irregular defaylt
Judgment, normally the Court will order the plaintiff to pay the defendant’s costs
of the setting aside application. However, the Court does of course have an
absolute discretion on costs, which it will exercise on the basis of'its

perception
of where justice lies in any given case.

(¢) In Default of Service of Defence

(i) General

As mentioned earlier, the defendant must serve a defence (and countercluim, if any)
within 28 days after the /ater of the deadline for acknowledging service of the writ or
the date of service of the statement of ¢laim by the plaintiff:*

(1) Under the old RHC and RDC 018 £, the 28-cay period used o b
[f'the defendant fails to serve the defence within the above time period, the plaintiff

may be able to enter default judgment in accordance with amended RHC 0.19 and
RDC 0.19:

(1) As with default judgment under O.13, whether or not the plaintiff can enter

default judgment under 0.19 also depends on the type(s) of claim made by the
plaintiff (see below);

Standard Chartered Finance Lid v Wai Fat Motors Co Lid (HCA 9254/1995),

* Bank Austria Aktien geselischaft v Suwardi Sukamito [2002] 1 HKC 232 (Deputy Judge Muttrie).
#  Amended RHC and RDC Q.18 r.2(1).

DEFAULT JUDGMENT

i defendant is in
i i text of a counterclaim, the
s« mentioned reviously, in the con _ Tz g '
i 8?301111 of pa plaintiff and vice versa. Therefore, if the plaintiff fallsttofservly
5itio : :
. c to counterclaim by the relevant deadline, the defen dan:ﬂcan enter/app
" dcfE:u]t judgment on the counterclaim under the same rules.
for ae

; . < and
dated Claims, Unliquidated Claims, Claims for Detention of Goods an
a ‘ =
Land and Mixed Claims |
o the same as the rules for default judgment under RHC

(ii) Liqui
Passessio
The rules here are in substance

and RDC 0132

(iif) «Other” Claims

i iti .13
ﬁ 't'OI‘l 01 Othcl Ciai“ls u.ndcr ().1 9 15 thc same as thC deﬁnltlﬂ unde ()
hc de

» claim and the defendant fails to serve a defence

inti akes an “other ;
- th;plsgitiiff;n can apply by summons to the Court for default judgment. The
in time, the X

- ) 2!
ill give whatever judgment that it thinks the plaintiff is entitled to:
Court Wi 3

~L g pp aimnti
nae { SuCllEl a Cat (o) W On[y Q Sldcrw h p

n 11 101, [he COLllt 1 con et € e t
( (8] \ s to be eIltlﬂcd to udgmcllt o1 thC ba51s Of 1ts Statemﬂnt Of C]a m. ndeed,
a ST

- - o 5 hcl
“l C u S i h l ca of recel eV ld nce from the P] ainti f p
he CO i ake the view a HH ecerve () {

: 3
prove Its case.?

2 0.19 and
(iv) Notice Before Entering Default Judgment Under Amended RHC

.19
RDfC 0, tering default judgment under O.19 ag?inlst a defendant L\:vho. ha_s ﬁleiiig
I 0“_3 en tice of intention to defend), the plaintiff must serve a notlc.e nwr _
k- (f:’;“’mf_ nr? to [enter default judgment] on the party against whom Judgmeu]t li
Oflilg.hlrgfri’flfhat party is legally represented, on his solicitor” not less than two clea
80

days before entering judgment:*

i i tained in
(1) The notice does not have to be in any particular form, e.g. it can be conta
a letter;

has
(2) When can the r.8A notice be served? In essence, as s00n as the defendant ha
filed the AOS in Court: '

“The Notice may be served at any time, whether or not the d?)%ncé’anz :fi
“ already in default: sec Ho Yuen Tsan v Hop Wing Tmnsporta;u;nf :e r
. l ] be served befo

In other words, the Notice may : .

i e ice is simply to give warning
h a Notice is simply to g

It occurs. The purpose of suc : ; o

fcfﬁz other party that no indulgence will be given once default occurs

e

*  RHC and RDC Q.19 8.

I Ibid., 1r.2-6.

% Amended RHC 0.191.7(1), 7(3) and RDC O.19 r.7(}), 7(2- e
ge e?Eiasrime International Investment Ltd v France Hes

658.

# RHC and RDC 0.19 rBA(1)(a).

Kong) Co Ltd [2015] 2 HKLRD
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Where such a Notice is served before the default has oceurred, the,
judgment in default can be entered as soon as the default occurs Providiy
that two clear days have elapsed”;* ¢

(i) In practice, as a matter of litigation strategy, the r.8A notice ig often
served well before the deadline for the service of the defence’ eg
where a generally indorsed writ was issued and served ang the
defendant has filed the AOS in Court, the plaintiff may give the L.8A
notice at the same time as when it serves the Statement of Claim;

(3) After serving the r.8A notice, the plaintiff must fil

¢ in Court an affidaviy/
affirmation confirming service of this notice;*

(4) There is no need to serve any r.8A notice before entering default Jjudgment jf3

(a) The Court has made an order setting or extending the time for the Service
of the defence; or

(b) The defaulting party does not have a solicitor and has failed to give an
address in Hong Kong for service of documents.

The same rules apply to a defendant wishing to enter default Jjudgment on 4
counterclaim. In this context, the r.8A notice can be given as soon as the defence and

counterclaim has been filed in Court 2 and before the deadline for the plaintiffto serve
the defence to counterclaim.

(v) Effect of Time Summons?

“An application for extension of time will not stop time running and will ror pre
the plaintiff from entering default judgment: see GP Vickers & Co Ltd v H:

anbo
Enterprises Ltd [(HCA 12076/1 983, 16 January 1984)] Power J” (Emphasis added.):#

vaat

(1) Defendants should therefore be very careful, because if the wialvaff manages
to enter default judgment in the meantime (before the deferdant has obtained a
Court order extending the time for service of the Defence), the defendant would
have to apply to set aside the default judgment first (see below) (which may not

be straightforward) before the Court will consider how much further time to
grant to the defendant,

(vi) Setting Aside Defauit Judgmeni Under 0.19

The Court may, “on such terms as it thinks just™

» set aside or vary any default
judgment.*

Schindler Lifis (Hong Kong) Lid v Ocean Joy hvestments Lid |2002] 1 HKLRD 279 (Ma J).
* RHC and RDC 0.19 .8A(1 J(b).

T Ibid., t8AL2).

% Thid., t8A(1).

Schindler Lifis (Hong Kong) Ltd v Ocean Joy Investments Ltd.

See, e.g. Commissioner of Infand Revenue v Maple Ridge Holdings Lid (DCTC 701/2016, [2017] HKEC 168).
4 RHC and RDC 0.19 1.9,

SUMMARY JUDGMENT

» considerations on applications to set aside default judgments updelr O:LLZ
- those for setting aside default judgment under O.13. In famcu zlir,’ ;
lly whether the default judgment was entered “regularly” or

T‘he Cou

¢ ‘[he same as

P nt is norma

starting poi”
wirregularly”

7, Summary Judgment

eral T
o Ge“. Court rule governing summary judgment applications is the amended RHC
The main

and RDC 0.14.

j t

rpose of the summary judgmen :

E ]P;( judgment where there is plainly no defence to a claim
aqu

procedure is ... “to enable a plaintiff to obtain
» (Emphasis added.):**

i legal
he reference ia “no defence” in this context means the defenfiant has nohegr:er
E . rds to fes'st the plaintiff’s claims. This is a separate question fr<.)m W cther
grilu?cnd' <t has served a Defence (i.e. the formal document settl}ilg [;}ufence
; fc lar t’s‘casc) In other words, even if a defendant has served the De ence
Bncan : ‘
‘35 rent. this does not necessarily mean that the defendant has any leg
JoLtat s e : .
o ounds to resist the plaintiff’s claims:
4 i etween
(a) The above distinction is important and goes to the difference b

default judgments (under 0.19) and summary judgment:

(i) The default judgment procedure (under 0.19) focuses on whether the
Defence document has been served; but

(i) The summary judgment procedure focuses on whether the defe?dall;lt;as

is laintiff’s claims (regardless of whether

any legal grounds to resist the p ) f t

thz Difence document has been served), i.e. a summary Jadgmen
application can be made even after the Defence has been served.

' d RDC
When is it appropriate to use the summary judgment procedure under RHC an
0.147 There are four conditions and all of them must be met:

(1) The action is started by writ;#
Ty 244
(2) The plaintiff has served the Statement of Claim;
£ : .45
(3) The defendant has filed the AOS (giving notice of intention to defend);* and

. e
(4) The defendant has no defence, i.e. no legal grounds to resist the plaintiff’s

claim(s):*

VLR 153.
2 Home and Overseas Insurance Co Ltd v Mentor Insurance Co (UK} Ltd [1990] 1 W
" RHC and RDC 0.14 £.1(2).
# Ibid., r.1(1).
® Ibid.
 fhid.
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(a) Rationale:

(i) “Since the policy which underlics the summary procedure i o
prevent the defendant from delaying the plaintiff from obtainy
Judgment in a case in which the defendant has clearly no defence o

the plaintiff’s claim, the procedure should be invoked only where thig
condition is satisfied”;"?

(b) Ifthe defendant does put forward a defence (e.g. inits affidavit/

opposing the summary judgment application), is the defence
credible?

afﬁrmatiun
(factually)

(i) “Unless it is obvious that the defence put forward by the defendant i
frivolous and practically moonshine, 0.14 ought not to be applied::

see Codd v Delap (1905) 92 LT 510, per Lord Lindley at §1¢»
(Emphasis added.);*

(i) ... 20 embark on a mini trial of the action on affidavit evidence .y
not a proper course for the court to take ... sufficient for the coyrt fo
ask itself the simple question: *Is what the defendant says crediple
If so, he must have leave to defend. If not, the plaintiff is entitled
to summary judgment. The issue is not whether the defendant's
assertions are to be believed; it is whether those assertions are
believable” (Emphasis added.);*

(iif) *... whether the defendant’s assertions are believable is a question tg
be answered not by taking those assertions in isolation but rather by
taking them in the context of so much of the background as is eithyr
undisputed or beyond reasonable dispute”, e.g. is the defence ot
forward consistent with other evidence (in particular, doci

mentary
evidence) and/or is it generally plausible?

(iv) The point in time at which the defendant puts forwaid a defence may
also be relevant, e.g. if a new defence is raised verylate, such as just
before the summary judgment application, the Court may conclude

that it is without merit and “only raised to muddy the waters of the
Order 14 application”.?!

(¢) Apart from being factually credible, the defence put forward must also be
arguable in law.*

The RHC and RDC 0.14 procedure is not appropriate where there is material factual
dispute or a complex (or novel) legal dispute:

Man Earn Lid v Wing Ting Fong [1996] 1 HKC 25 (Godfrey JA).

& Jhid. ’

* Ne Shou Chun v Hung Chun San [1994] 1 HKC 155 (Godfrey JA).

Re Safé Rich Industries Ltd (CACV 81/1994, [1994] HKLY 183) (Bokhary JA),
Kong) Ltd v Cosan Ltd (HCA 1600/2004, [2006] HKEC 1564).

LBM Lid v Yearfiil Contracting Lid (HCCT 35/2007, [2009] HKEC 52).
Schindler Lifis (Hong Kang) Lid v Ocean Joy Invesiments Lid [2003] 1 HKC 438.
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cited in Bank of China (Hong
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der 14 is for clear cases; that is, cases in which there is no serious material
v er ? ; o
fue O; dispute and, if a legal issue, then no more than a crisp legal question as
tud ’ . 2 o .53
aZH decided summarily as otherwise. .. (Emphasis added.);
W

However, if a case turns on a particular point of law, it may be more
OW ]

(@) ropriate to use the RHC and RDC O.14A procedure instead (see below).
app )

dants can also apply for summary judgment on a counterclaim.*
Defeﬂ a

d RDC 0.14 does not apply to, among other things:

RHC an
‘ons including a claim for libel, slander, malicious prosecution, false
on - :
(1) A Ct]ﬂsonmem or seduction, or based on an allegation of frayd:*
mp:

i ‘ d narrowly, as restricted to an
“fraud” exception used to be construe A
(2) S;fon based on fraud as defined in Derry v Peek (1889) 14 App Cas_ 337,
 e. “a false representation has been made (1) knowingly, or (2) without
L' eiief inits truth, or (3) recklessly, careless whether it be true or false™;™

iti i ide definition of the “fraud”
he current position, however, is that a wi
g Tjip:;;; is ;dopted. In Pacific Electric Wire & Cable Co Ltd v Harmutty
Lt;’ [2009] 3 HKLRD 94, the CA held as follows:

(i) Contrary to any suggestion in previous cases, the “fraud” exclusion
was not restricted to actions involving a claim for darna_ges for f‘rau_d.
The exclusion also covers all actions in which thn?re is “a cl‘alm in
respect of which the underlying allegations on wh.lch the claim was
based constituted an allegation of fraud” (Emphasis added.);

(i) Tnrespect of a writ that contains a number of different claims, as long
as one of those claims is based on an allegation of fraud, O.14 cannot
be used in that case at all;

(¢) In the recent case of Zimmer Sweden AB v KPN Hong Kong Ltd [2016)]
i 1 HKLRD 1016, the CA (with Yuen JA delivering the main judgment)
has further clarified the scope of the “fraud” exception:*’

(i) “(1) The court should deterrnine. wh.ethc.r “the fraudlexception_”
applies at the time when the application _for_ summary Jud‘gmen{ is
heard. Therefore the court should not be restricted to a consideration
of the statement of claim only, but should examine all relevant
materials existing at the time of the hearing, including subsequent
pleadings and the affidavits. ..

g House Engineering v Amec Projects Ltd 48 BLR 32 (Bingham LJ) cited in Man Earn Ltd v Wing Ting
Y Crown e
Fong.
¥ RHCand RDC O.14r.5.
¥ Ibid., r.1(2).
: G Co Ltd [1996] 2 HKLR 117. | ‘
; e vsﬁifﬁg Loam V[P also commented that “I can see considerable force in the argument that
i Alsoﬁil%ute t:l,iat in “lhn] no ’longcr sits well with the modern litigation landscape. T will recommend tq the Rules
E‘he ff'i‘ld eﬁiﬂ ;;ules of the High Court and the Rules of the District Court to review the appropriateness of
ommittees ¢

keeping this exception in our rules.”
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(2) ... the question to be asked by the court is “does this act
include a claim for which an allegation of fraud would have to (;H
made by the plaintiff in order to establish or maintain that clajy ?i
If the answer is affirmative, “the fraud exception” is engaged and :h
court has no jurisdiction to hear the summary judgment applicatig :
even if the plaintiff seeks to hive off that claim from another clajn‘
(e.g. for dishonoured cheque) for which summary judgment wou]md
have been available. ...

(3) ... one must look at the substance, and not the mere form, of th
plaintiff’s case. If all the factual constituents of fraud are allef;ed anfi
relied upon, it does not matter whether the actual word “fraud” ha
or has not been used... ¢

(4) ... The court must consider whether those factual constituents of
fraud are relied upon in order to establish or maintain a claim. .

(5) Tt may be that originally a claim (e.g. breach of fiducia
duty) may be established without the plaintiff having to make afifl
allegation of fraud...But the nature of the defence ... may be such
that in rebuttal ..., the plaintiff would have to allege fraud, in which
case, “the fraud exception™ would be engaged. ... Consequently
by the time of the hearing of the summary judgment application’
the plaintiff would have to make out an allegation of fraud by thé
defendant in order to maintain the claim for [to take the example at
the start of this sub-paragraph] breach of fiduciary duty.

(6) ... as to what is an allegation of fraud for the purpose of **he
fraud exception”, this Court is bound by the judgment in Fucifie
Electric Wire to adopt the wide/liberal meaning. ... To venclude
“the fraud exception” would be engaged where what is alleged ir:
an intentional or reckless dishonest act (or omission) done with the
purpose of deceiving” (Emphasis added.);

(d) "_Fhe “fraud” allegation in question must be made against the Defendant
itself as opposed to other parties;*®

(2) Actions falling within the amended RHC and RDC ©.86 and 0.88:%
(a2) RHC and RDC amended Q.86:

(i) In short, O.86 governs applications for summary judgment where
the writ claims for the specific performance of an agreement for the
sale, purchase, mortgage, lease ete. of a property (including land), as
well as the rescission of or forfeiture/return of deposit under such an
agreement:*

* Universal Capital Bank v Honglkong Heya Co Lid [2016] 2 HKLRD 757.
% RHCand RDC 014 £1(3).

* Ibid,, 086 1.1.

M
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o Although O.86 is frequently used in actions relating to land,
strictly speaking, its application is not limited to land;

(b) Amended RHC 0.88 and RDC O.88:

(i) 0.88 applies to “mortgage actions™. In essence, these are actions
started by a mortgagee or mortgagor (or any other person having the
right to foreclose or redeem any mortgage) claiming for various things
in relation to the mortgage, including payment of money secured by
the mortgage and the sale or possession of the mortgaged property;

(ii) Apart from mortgages, 0.88 also covers legal and equitable charges;

(3) Claims against the Government.®!

(b) Application
The application is by zummeons, supported by an affidavit/affirmation which:#

(1) Must ve:fy ine factual basis of the claim (the affidavit/affirmation may include
statesienss of information and belief as long as their sources and grounds are

stated ). and

fa) The plaintiff’s application for summary judgment is of course on the basis
of its case as pleaded in the Statement of Claim, and the purpose of the
supporting affidavit/affirmation is to verify, on oath, the facts of/within
such case. It is therefore important for the supporting affidavit/affirmation
to be comprehensive (in covering all the facts of/within the plaintiff’s case)
and consistent (with the facts pleaded in the Statement of Claim). For an
example of where inconsistencies between the supporting affidavit and the
Statement of Claim were fatal to the summary judgment application, see Li
Chuen Kwai v Po Lam Construction Development Ltd (HCA 2376/2013,

[2014] HKEC 1755);

(2) Must state that in the deponent’s (i.e. the person making the affidavit/affirmation)
belief there is no defence to that claim.

The summons and affidavit/affirmation must be served on the defendant “not less than
10 clear days before” the day of hearing (Emphasis added.)®

If the defendant opposes the application, it should file an affidavit/affirmation before
the hearing (although there is no time limit) setting out as fully as possible its defence
and any triable issues (or, failing this, any other reason why there should be a trial):

(1) Ttis very important for the affidavit/affirmation in opposition to contain enough
particulars of the defence—“when the affidavits are brought forward to raise that
defence they must ... condescend upon particulars. It is not enough to swear, ‘I

" RHC and RDC 0.77 1.7.
& Ibid,, 01412,
* Ibid, r2(3).
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(2)

3)

say I owe the man nothing.’ ... You must satisfy the Judge that there is reasg
ground for saying so”;% e

“Triable issues™ are issues which (the defendant says) should be determip d
b}.l the Court at f‘rial, e.g. material factual disputes. If the Court is satisfied the
triable issues exist, it will normally not grant summary judgment: 4

Any other reason for trial—there may be situations in which, although

Fiefendant cannot show any triable issues, it can point to other reasons wh gi h
interests of justice, there ought to be a trial, e.g. where there are circmn};’t .
that ought to be investigated by the Court.* -

Once t.hc pllaintiff has satisfied the Court that the case is within O.14 and that it ha
c}(})mphed W.]th the procedural requirements in its application for summary judgrnemS
the onus shifts to the defendant to show the existence of triable issue(s) and/or oth ’
reasons for the matter to go to trial.% 3

(c)

Orders that may be Made on Summary Judgment Application

There are several possible orders that the Court may make:

(1)

2)

Grant summary judgment, i.e. the Court is satisfied that the defendant has
defence: i

(a) The action relating to the plaintiff’s claim effectively ends here;

(b) Ifthe c‘lefcndant has made a counterclaim in the action, the Court may stay
execution of the plaintiff's judgment (i.e. suspend any further procedures

to get money by enforcing the judgment) until after the trial of ‘he
counterclaim®’ (see below); |

(c) _Whert? the pia%ntiﬁ" obtains summary judgment in respect of the whole of
its cl auy(s), without more, the Court will likely order the dzlvndant to pay
the plaintiff’s costs of the whole action:

(i) For an explanation of the main principles regarding costs, see
Chapter 12; ,

(i1) Th§ Court’s order on costs will not be “in any event” because the
action has ended and there will be no trial;

Give 113 LI ¥ ) € 3 X
leave to defend”, i.e. the Court is satisfied that “there is an issue or question

in d_1;‘]pu6tse which ought to be tried or that there ought for some other reason to be
a trial”:

Interform (Interior & Marble) Co Lid v Far East Wagner Construction Ltd (CACY 59/1999, [1999] HKEC 1209)

(Mayo JA).

Talent Wise Lid v Cheung Shui Ching [1998] 2 HKLRD 744.

% RHC and RDC 0.14 £3(1).
T Jhid., 13(2).
& Thid., £3(1).
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(a) There are two types of leave:

(i) “Conditional” leave—this is where the Court thinks there is
something shadowy about the defence put forward:

e “Summary judgment is not appropriate where there is a real
dispute of fact. ... If the defence asserted is less than probable but
more than shadowy, then unconditional leave should be granted;
where shadowy, then it may be appropriate to grant conditional
leave” (Emphasis added.);*

e An example of a commen condition is for the defendant to pay
into Court a sum equal to the whole or a part of the plaintift’s
claim;™

« The Court should not impose a condition (even where the defence
is shadowy) where, because of the defendant’s financial position,
this would in effect be the same as refusing leave to defend—the
defendant has to show that it would be impossible (i.e. not just
difficult) for it to fulfil the condition, whether by itself, or with the
help of anyone else, e.g. friends, relatives, associates, financial
institutions, directors or other interested parties:”

6 The onus is on the defendant to put ‘sufficient and proper
evidence before the court as to his means. He must make full
and frank disclosure’;”

(i) “Unconditional” leave—the Court thinks that the defendant has put
forward a believable defence and/or there are clearly other reasons
why the matter should go to trial, but the plaintiff’s application was
not unreasonable;

(b) When leave to defend is given (whether conditional or unconditional), the
action will continue;

(c) The costs of the application will usually be “costs in the cause”;

(d) The Court will give further “directions” (i.e. orders regarding the further
steps in the action, including their timing);”

(¢) If the defendant has not already served the defence, the defendant can do
so within 28 days after leave to defend is given:™

) Under o old RHLC and RDC 0,18 £2, the 28day priod used o be
14 days; =

Tong Nai Kan v Cheung King Fung Francis [2005] 2 HKC 249 (Stock J).

Wu Yi Development Ltd v Big Island Construction (HK) Ltd (HCA 714/2007).
Kwong Key Construction & Engineering Ltd v Suniink Lrd [2003] 4 HKC 300.
Ibid.

Amended RHC and RDC 0.14 r.6(1).
Ibid., 0.18 1.2(2).
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. General

(c) Amount of Costs to be Paid
(i
(i)

(iif)

(iv)
ty)

i)

Indemnity Fiinciple
If no A¢ree ment, then Tax

egos for Assessing Costs

(a) General

(c) Section 905 of the New Compa
(d) Court’s Exercise of Discretion..

Liability t0 Pay Another Party’s Costs..
‘ (i) Requirement of a Court Order
(i) Costs Generally Follow the Event... R
(jii) Cost Orders Made in Respect of ]nterlocutory Appl1cat10ns...
(iv) Legal Representatives’ Personal Liability for Costs

Summniery Assessment or Fractional Taxed Costs
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“Costs-Only Proceedings™
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{b) Rules of the High Court and Rules of the District Court 0.23
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1 .

Main Principles

) General

Gene

rally, there are the following main types of costs in civil litigation:

(0 «party and party” costs—these are the legal costs of another party in the

action. These are normally that other party’s solicitors’ professional fees and
disbursements (i.e. expenses such as barristers’ fees, photocopying, telephone
charges etc.):

(ay In certain circumstances, a party may ask the Court to review the amount
of costs spent by another party (through a process called “taxation”—see
below). This type of taxation is called a “party and party taxation™;

“Solicitor and own client” costs—these arc a party’s own legal costs:

(a) Generally speaking, the client has to pay these (as a matter of contract with
the soitsitor) regardless of whether the client wins or loses the action;

{(b) Iu certain circumstances, the client can ask the Court to tax the costs
incurred by its own solicitor. This type of taxation is called a “solicitor and
own client taxation™';

(¢) There are detailed professional conduct rules in this area (for both solicitors
and barristers).

The main Court rule dealing with costs is the amended RHC and RDC 0.62.

General rule: Costs are in the absolute discretion of the Court? i.e. subject to the
relevant Court rules, the Court has full power to decide who pays legal costs in civil
litigation and the amount of those costs:

(1)

The Court may make separate costs orders in respect of different parts of a Court
action. For example, the Court will make a separate costs order in respect of
each interlocutory application;

The amended RHC and RDC .62 1.5 expressly states that in exercising its
discretion on costs, the Court must, to the extent appropriate, take account of,
among other things:

(a) The “underlying objectives™ in the new RHC and RDC O.1A 1.1;

' RHC 0.62r.29.
! HCO5.52A and DCO 8.53.

12.1

12.2
12.3
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(b) Settlement offers made by a party. However, note that parties are required
to use the sanctioned payment and offer procedure in the amended RHC
and RDC 0.22 (see para.10.44) where available—the Court may not take
into account any offer stated to be “without prejudice save as to costs”

(i) For instance, in Ho Kin Keung v Tong Kin Wa (DCPI 2620/ 2008

(i)

(iii)

[2010] HKEC 339) (a personal injury action), on the basis that “there
was no basis at all upon which [the plaintiff] could have made claim
for loss of pre-trial earnings™ (as the evidence showed there Was ng
such loss), despite the plaintiff winning at trial, the Court ordered
the plaintiff to pay to the defendant his costs in relation to such claim
The Court commented that “parties are encouraged, particu}ar];
under the Civil Justice Reform, to make realistic sanctioned offers or
payments and to reasonably consider settlement of unrealistic ¢] aimg
and the court should not be indulgent of parties making unjustjﬁeé
claims, or being careless or simply reckless as to the contents of
documents they lodge in court or permit their lawyers to lodge in
court” In the circumstances of the case, the Court expressed that
the above order “should duly reflect, in my judgment, the spirit and
objectives of the Civil Justice Reform”;

The introduction of the ‘underlying objectives’ generally, and
expressly to the list of matters to be considered by the Court in
exercising its discretion on costs, must not be under-estimated, In
Wing Hong Construction Ltd v Tin Wo Engineering Co Ltd (HCCT
13/2010, [2010] HKEC 919), the Court commented that: “[a]ny
statements of the courts as to principle in respect of costs, delivered
prior to CJR, must now, necessarily, be reconsidered in the light of
[the Underlying Objectives]”;

An example of the Court making a drastic costs order on the basj« (7!
the Underlying Objectives is #£{_3F#{Z 54 (DCCI 2414/:009,
[2010] CHKEC 684). The Plaintiff had initially started his c'ion in
the Small Claims Tribunal. However, upon one of the Detendants
starting an action in the District Court against the Plainti#, the Court
transferred the Small Claims Tribunal action to-tne District Court
and consolidated it with the District Court ac.ou, as both actions
related to the same traffic accident. After trial, the District Court
found in favour of the Defendants and awarded some HK$53,000 in
damages to them. On the issue of costs, the Court commented that
the extra HK$3,000 or so in damages (above the financial jurisdiction
of HK$50,000 of the Small Claims Tribunal) must be seriously
outweighed by, and disproportionate to, the amount of costs spent
in the District Court (which might have been over HK$100,000).
Bearing in mind the Underlying Objectives, in particular, “to
promote a sense of reasonable proportion and procedural economy
in the conduct of proceedings”, the Court only awarded HKS$5,000
costs to the successful Defendants;

MAIN PRINCIPLES

(e.g. a Calderbank offer—see para.10.57 onwards) if the party could have
made a sanctioned payment or offer instead;

(c) Whether a party has succeeded on a part of its case, even where it has not
succeeded on its whole case;

(d) The parties’ conduct, which includes:

(i) Whether it was reasonable for a party to raise or pursue or contest a
particular allegation or issue:

e In Lee Ming Mang Sharon v Ng Siew Seng Richard (HCA
1536/2006, [2009] HKEC 1770), the Court took into account the
parties’ failure to ask the Court to determine, as a preliminary
issue before the trial, the question of whether the action started
by the plaintiff had constituted an abuse of process of the Court;

(i1) Tke manner in which a party has pursued or defended the case or a
particular issue or allegation;

fu1) © Whether a successful claimant had exaggerated its claim;

(v) A party’s conduct before and during the action;

(3, In summary, ‘as an overriding principle, the court should always exercise the
discretion on costs judicially with a view to achieving a fair and just result on
the facts of the case before it. In this regard, the court takes into account all the
relevant circumstances’.’

(b) Liability to Pay Another Party’s Costs

(i) Requirement of a Court Order

Subject to limited exceptions, no party is entitled to costs from any other party unless
the Court so orders.*

Exceptions: see RHC and RDC 0.62 1.10, e.g.:

(1) As explained in para.10.69, where the plaintiff discontinues (i.e. formally ends)
an action (or withdraws a claim) without the Court’s leave, the defendant is
automatically entitled to costs of the action (or costs occasioned by the matter
withdrawn), i.e. the plaintiff has to pay the defendant’s costs;

(2) As explained in Chapter 10, under the Civil Justice Reform, a new regime of
“sanctioned payments” and ‘“‘sanctioned offers” has been introduced—the costs
consequences of these are dealt with in the amended RHC and RDC 0.22 (see
para.10.44) (see also the amended RHC and RDC 0.62 r.10(5)).

' Re LLC (No 2) [2010] 4 HKLRD 400,
RHC and RDC 0.62 r.3(1).
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(ii) Costs Generally Follow the Event

tC}‘rlenelral rule: The Court must, subject to RHC and RDC Q.62 order costs ¢
3 01 T iy % .
P? event .(m shor_t, e g the winner of an action will normally be awarded _tO tellog
respect of that action, i.e. the loser will have to pay those costs to the winnI S)COS!S i
er),

where in the circumstances some other order should be made:? “xcept

L the sanctioned payment;

(1) An example of where, owing to the circumstances of the case th
nor. award all the costs to the winner is the case of Lau Chi ’K s
Wai Kei [2010] 5 HKC 582. In this case, although the plaintiff Weuﬂg . Wong
suoc§ssful (and did beat the defendant’s sanctioned payment—alb P Ultlmately
margm;and so could not be penalized under 0.22), the Court Waeslt ?y v Sn.la”
that it was not worthwhile for the plaintiff to have continued pursy; i s
after t‘he defendant’s sanctioned payment. Therefore, despite the 1ng ﬂ?e acﬁ(}n
the winner, the Court ordered each party to bear his own costs et

J

after the date of

———

(2) Before the Civil Justice Reform came into effect, the general ry]
should “follow the event” was required to be followed by the Cou I‘;u .
(unless the circumstances of the case point to some other cosrtsm ac;] maﬁ'ers
more ﬂPPIOPFiE}te)- However. after the Civil Justice Reform, the enjr herﬂ.b .
changed—*while the *follow the event principle’ will still plav & 1 pr
role in Hong Kong, it will nonetheless only be a starting pogny ks s r
Court can depart, the rationale being that a mechanistic ad_omicrq_ ﬂ?ﬂhf_}l\e
the event principle’ may result in parties incurring unneces - fE,Te-LOH-Q‘-E
@m&@m_ammw or, as stated mme@_lgﬂl—; ;L_SSTTLCM]
mm_mmgm&m&m@@mmﬁon_tm@@o;ﬁ fioill?ﬁ%d_q
nmsigm:&“lﬂiwmpmtmgtﬂl@t_hmuccegﬁ;ﬁ

of showing why some different
pm-mﬂgﬂgxg some different approach should be adopted on the facts of a

(3) The emphasis has shified even Jurther for costs of interlocutory proceedings—the

gew 0.62 1‘.3 (2A) expressly states that in respect of interlocutory proceedings, the
ourt may “order the costs to follow the event or make such other as it sees ﬁ;”'

(a) Inother words, under the amended RHC and RDC 0.62, “costs to follow the

event” i nciple i i
B nt” is no longer the normal principle in relation to costs of interlocutory

RHC and RDC 0.62 r.3(2).
Wong Kam Tong ‘t) Tin Shing Cowrt, Yuen Long (10) {No 2) [2012] 2 HKLRD 1128
Leung Chung Ching Edwin v Estate of Leung On Mei Amy [2016] 2 HKLRD 365 .

MAIN PRINCIPLES

proceedings.” Instead, the Court can make whatever costs order it thinks
is appropriate, and will take account of, among other things, the parties’

conduct:

(i) For a recent illustration, see Coleman Teresa v Hong Kong &
Kowloon Ferry Ltd (DCPI 76/2002, [2009] HKEC 812). In that
case, the plaintiff applied to file and serve its statement of claim out
of time (it was about six years late) and the defendant applied to
dismiss the plaintiff’s case for want of prosecution. The defendant’s
application failed because it failed to fulfil the requirements for such
a dismissal, and the Court granted a time extension for the plaintiff to
file and serve its statement of claim (and another related document).
However, the Court stated that it regarded this as an “exceptional
indulgence” for the plaintiff, and made no order as to costs on the
defendant’s application (i.e. refused to order costs in favour of the
plautiff), even though the plaintiff actually won on the application.

e 0
Other exceptions to the “costs follow the event” principle include the following:

(I) Tin'ess the Court orders otherwise, the costs of and occasioned by amendments
t5 a writ or pleading without the Court’s leave are to be paid by the party making
the amendments to the other party or parties affected by the amendments:®

(a) For example, where the plaintiff has already served the statement of claim
and the defendant has already served the defence, if the plaintiff then amends
the statement of claim, the defendant may have to amend the defence to take
account of the plaintiff’s amendments (and will incur costs in doing s0);

(2) A party seeking the indulgence of the Court, even if successful in the application,
will normally have to bear the costs caused by this indulgence, e.g.:

(a) A defendant successfully applying to set aside a ““regular” default judgment.
As discussed in Chapter 8, as the default judgment is regular, the plaintiff
has complied with all the relevant Court rules. Accordingly, in seeking to
set it aside, the defendant is seeking the Court’s indulgence;

(b) By the same token, unless the Court orders otherwise, the costs of and
occasioned by an application to extend time (for completing a step in the
action, e.g. service of a pleading) are to be paid by the party seeking the
extension; !

(3) ‘The general rule [that costs should follow the event] does not cease to apply simply
because the successful party raises issues or makes allegations on which he fails, but
where that has caused a significant increase in the length or cost of the proceedings
he may be deprived of the whole or part of his costs. ... Where the successful party

This was expressly confirmed by the Court in Melvin Wpman v Li Fei ¥ [2013] 6 HKC 424

®  RHC and RDC 0.62 r3(3).
" Ihid., r.3(4).
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raises issues or makes allegations improperly or unreasonabl th
only deprive him of his costs but may order vkt'm to pay the w;z;le Z:
z;z;g;coejz);;/ pa{'tyfslc.‘o.s'ts .. [but] a successfis] party who neither Impropeyt
¥ Taises 1ssues or makes allegations on which he fails ought Eo{:{ Dsr
0 be

ordered to pay any part of the unsuccessful party’s costs’ (Emphasis added_):1

(a) Traditionally, the Court has generally been reluctant to
Separate out individual issues) for costs purposes, and
doing so u_nless the issue/allegation in question is,really disc
be safely isolated;"” However, note that, more recent] threte -
@mﬁmjd_that_ié]ﬁ@lthe_(lﬂuusme Rel%_rniﬂj‘fgc_coiﬁ'%
lotake an issue-based approach’;* B

ourt may not
4 part of the

“fillet” cases (j
will not Consider

S More reaq

gCCMh]c;n Mei Yiu Paddy v Secretary for Justice (HCAL 16, 17. 18 19200
C1 1175/2007, [2010] HKEC 1910}, the Court held that fOI]:)Wing thl
(] L5}

arty’s i i
party’s costs on that 1ssue/allegation even where the issue/allegation ha;
. . S
This is for the ‘purpose

not been raised “improperly or unreasonably”,
ective as to the points they took, thug

of encouraging litigants to be sel
decreasing the costs of litigation’;

(4)  In general, where anything is done or not done

aparty, even if that party is successful
. » the Court may deprive t
that it would otherwise normally be entitled to e e et

the costs of other parties caused by such misconduct: 1+

(8) The Courts will have particular regard to the following:'s

(i) The underlying objectives set out in the new RHC a:a RDC 0 1AL,

(i) “[TThe omission to do any
calculated to save costs”;

thing the doing of which would have been

i) i i
(ii1) [T]he doing of any thing calculated to occasion Or in a manner or at
a time calculated to occasion, unnecéssary costs™;

(iv) “[Alny unnecessary delay in the proceedings”.

5) F icti s di i
(5) aor _r;stnctlons on the Court’s discretion on costs in the case of a party opposing
i . . o
o , Or 3 party involved in an action in the capacity of a trustee personal
epresentative or mortgagee, see RHC and RDC 0.62 1.6 ,

1};6 ﬂgii;dam Lid (No 2) [1992) 1 WLR 1207 (Nourse L)

e Moulin Global Evecare Holdinus 7 )

; : ) s Lid (HCCW 470,2005 ;
DKy KMLM {Variation: Costs) [2014] HKFLR 227 R e
Amended RHC and RDC 0.62 1.7, .

Tbid., r(2).

MAIN PRINCIPLES

(i) Cost Orders Made in Respect of Interlocutory Applications
jn respect of interlocutory applications, the Court may make a range of costs orders.
The most common costs orders are:

1) “Plaintiff’s costs in any event”, i.e. the defendant has to pay the plaintiff’s costs
of the application in question, regardless of who wins in the action:

(a) “In any event” means that the defendant has to pay these costs regardless
of who wins in the action and that payment is to be made at the end of the
matter after the trial;

(b) Where appropriate, the Court may change “in any event” to “to be payable
forthwith” (or words to that effect). This means that the costs must be paid

immediately:

(i) Befure the CIR, simply deleting the words “in any event” used to
lave the same effect, i.e. “plaintiff’s costs” used to mean that
uie plaintiff was entitled to tax and receive payment of the costs
immediately;

(i) However, the above has been changed by the new RHC and RDC
0.62 r.9D—"[w]here a costs order does rot specify the time for
taxation, or does not state that a party should have costs ‘forthwith’,
taxation shall be done wpor completion of an action under 0.62
r.9D(1)” (Emphasis added.):'¢

s In other words, a costs order that simply states “plaintiff’s costs”
does not now entitle the receiving party to tax and receive payment
of the costs immediately; instead, taxation (and payment) will
only take place at the end of the action;

(iii) Forrecent discussions of the factors considered by the Court in deciding
whether to order costs to be taxed and paid immediately or at the end
of the action, see Midland Business Management Lid v Lo Man Kui
(No 2) [2011] 2 HKLRD 667 and Wing Fai Construction Co Ltd v Yip
Kwong Robert (No 2) (2012) 15 HKCFAR 454. In particular, as Lam
J stated in Midland Business Management Ltd (cited and approved
in Liguidator of Wing Fai Construction Co Ltd): “[ulnder the Civil
Justice Reform, the court is encouraged to order immediate payment of
costs of interlocutory proceedings and if possible by way of summary
assessment of costs [see para.12.20]. The objective is to discourage
unnecessary and disproportionate interlocutory applications. It is
recognized that the lack of immediacy of orders to pay costs ‘in the
cause’ [see para.12.8(4)] or ‘in any event’ weakens costs as a sanction
against unwarranted applications or resistance...” (Emphasis added.);

" Big Boss Investment Lid v So Lai Kei [2010] 1 HKLRD 793.

R ——
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. MAIN PRINCIPLES
(2)  “Defendant’s costs in any event”

—this has
ara. ex .
Pf a.(1) ab_pve_, except that the plaintiff wou)g 1? ctly the same .
of the application; ave to pay the dofia
(3) “N 4 '
0 order as to costs”—each party has to bear its owp
(4)  “Costs in the cause” —this m costs;

awarded the costs of the action i
also get the costs of this applic

(a) A variat ey
a2 tha.ne ation of this is plaintiff’s costs in the cause’
C 39 = : E
ause”)—if that party is awarded the costg of

will also get the co i
. sts of this application: i
1ts own costs of thig application; B

* (or “defeng
the action i the

each party has

; the Civil Justice Reform, the amended 5.52 A of the HCO and amended s.53 ofthe

(5) “Costs re
served”™ . | | |
o B oressly provide for this power in statute and extend the coverage to barristers:

application, but leaves this

“E‘ldj ourned (i.e. postponed to
| reserved”

does not at thig stag
decision to later. For

a later date), the costs

. 4 | These sectitns provide for the CA, CFI and the DC to have power to disallow or
to be decided at the later hearing: o the earlsg hearing ‘

* make “legal representatives” personally liable for “wasted costs™:

(z) . “Wasted costs” means costs incurred as @ result of “improper or unreasonable
act or omission™ or “any undue delay or any other misconduct or defanlt”bya
“legal representative” (whether personally or through an employee or agent):

(i) By way of example, in Re Ping An Securities Ltd (2009) 12 HKCFAR
808, after referring to the fact that over 1,200 pages of documentary
evidence were put before the CFA for that appeal {according to the
judgment, about half of these documents were merely included to
“illustrate” undisputed facts and “proved nothing”), Litton NPIJ
commented as follows: “... In the course of the hearing this Court
expressed concern over the wastage of cost incurred in the preparation
of the appeal. Whilst the solicitors for the appellant had the carriage
of the appeal and were primarily responsible for preparing the appeal
bundles, we were told by counsel that the bundles had in fact been agreed
by the other side prior to the hearing. In that sense, the responsibility for
those 580 pages of material being put before the Court was shared by
the parties’ solicitors. ... The time has come to remind solicitors that,
as officers of the court, they have a duty to minimize wastage, and to
save costs as far as possible. A Master of the High Court, in discharge
of his function in the taxation of costs, has the power under 0.62 r.8(1)
of the Rules of the High Court to direct a solicitor to indemnify his
own client against wasted costs payable by him. It would be salutary
to see this power being exercised in an appropriate case”. The CA gave
a similar reminder (and disallowed the Plaintiff’s solicitors” costs of
photocopying and preparing eleven appeal bundles) in Grand Field
Group Holdings Ltd v Chu King Fai [2016] 1 HKLRD 1316;

12,9

" Eg Lin Yanjin v
¥ Amended RHC

Smart Billion Engineering L,

' (HCP,
o i o E&‘LBE 1739/2009, [2011]) HKEC 1090)].

v Broadair Express Lid [1999] 3 HKLRD 104

19

Oue Jocelyn Co

»  (ld RHC and RDC 0.62 £.8(1).
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(c) When deciding whether to make a wasted costs order, the Coyrt

into account all the relevant circumstances as well as “the interest
be fearless advocacy under the adversarial system of justice”:

must tgle
that thcre

(i) The precise meaning of the phrase “the interest that there ,
fearless advocacy under the adversarial system of Justice” 3
present unclear, although the underlying idea should he alon
lines that legal representatives should be able to do their be
their clients without constantly being in fear of a wasted
order.

is at
g the
st for
costs

RHC and RDC 0.62 r.8, the corresponding provision in the RHC and RDC
amended accordingly: ’

has been
(1)  Where the legal representative (whether personally or through his/her employeg

or agent) has caused a party to incur wasted costs and it is Just in all the
circumstances, the Court may:

(a) Disallow costs which may otherwise by payable by the client to the legal
representative; and

(b) Either: order the legal representative to pay to the client costs which the
client is ordered to pay to other parties;

(e) Or: order the legal representative personally to indemnify other partics

against costs.

Furt?er, the new RHC and RDC 0.62 r1.8A to SE have been added tos=t uut more
details about wasted costs orders. The main points include the following:

(1) The Court may make wasted costs orders either on its owi: iLitiative or on the
application of a party;

(2)  Applications for wasted costs orders are not to be used as a means of intimidation:

(a) One way to guard against this is by the new RHC and RDC .62 L.8A(4)
prpwdmg that such an application must normally only be made or dealt
with at the conclusion of the proceedings to which the order relates;

(3)  Wasted costs orders may also be made in respect of taxation proceedings;

(4) The Court’s consideration of whether to make such an order will take place
over a two-stage process (see the new RHC and RDC Q.62 r.8B). The legal
representative in question will have a chance to make submissions to the Coutt

as to why the order should not be made.

For further details on the procedure for applying for wasted costs orders, see the
amended PD 14.5.

(b) *“Legal representative” means a solicitor or barrister\

MAIN PRINCIPLES

a detailed discussion on the Court’s approach in deciding whether to make wasted

of ) :
iosts orders, see the CFA’s decision in Ma So So v Chin Yuk Lun (2004) 7 HKCFAR

100. Althou gh this decision was made pre-Civil Justice Reform, the general principles

discussed in this decision are, as confirmed in Lam Rogerie Sou Fung v Ku Ling Yu
Jphn [2011] 5 HKC 205, still relevant under the new rules.

(©) Amount of Costs to be Paid

Generally speaking, the Court’s costs order (such as the examples of costs orders in
mterlocutory applications given above) only deals with who pays, but not the amount

to be paid.

(i) Indemnity Principle

One important general principle related to recovering costs from another party is the
sipdemnity principle”—party and party costs are allowed to be recovered by way of
an indemnity, i.e. a party can only be indemnified for legal costs that it is liable to pay.
For example, if the pacty entitled to costs (the receiving party) is only liable to pay
4 less than norriay =imount of costs, e.g. because it received a discount from its own
solicitor, the Court will only order the paying party to indemnify the receiving party
for the disconnted amount:

(i) lnthis regard, the Court will look at the receiving party’s liability as at the date
of the costs order giving rise to its entitlement to costs. In frcorporated Owners
of Yan’s Tower v Ho Kwai Yee [2010] 1 HKLRD 937, the Court found that the
receiving party had, as at the date of the costs order in question, only been
liable to pay a fixed sum of $28,000 in costs to its solicitors. Therefore, even if
the receiving party had affer that date agreed to pay its solicitors’ costs on the
normal time basis (which would have resulted in a much larger amount of costs),
in accordance with the indemnity principle, the Court held that the paying party
was only required to pay $28,000 to the receiving party.

(i) If no Agreement, then Taxation

With regard to the amount of costs to be paid in the absence of a “summary
assessment” by the Court (see below), normally the parties will first try to agree on
this. However, if they cannot reach agreement, the receiving party will need to start
“taxation” proceedings:

(1) “Taxation” is a process by which a Court officer (called a “Taxing Master™) will
review the amount of costs spent by the receiving party. The main features of a
“party and party taxation” arc as follows:

(a) The receiving party will prepare a detailed breakdown of the costs in
question, set out in a “bill of costs™. This will be prepared by a specialist
“law costs draftsman’;

(i) The bill of costs should be in the format set out in Appendix B to the
amended PD 14.3:

liidaiiisididiiiadi LB [] mn
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e If there is any special reason why the prescribed format
be used, the party should apply for directions from the
Master before preparing the bill of costs;!

Cannm
Taxjng

o The bill of costs should set out, with separate item numbe
cach item of work the cost of which is being claimed. The ite;s,.
should be set out in date order and, in a writ action, divideqd jms
the different stages of the action, Time spent on conferenceg anz
communications within each stage can initially be presented gq
total numbers of hours spent, subject to the paying party askin
for a breakdown. The bill of costs must also contain speciﬁeg
wording confirming compliance with the indemnity principle;2

(b) The paying party (or its law costs draftsman) will prepare a “Jig of

objections™. This sets out objections to items of costs claimed by the
receiving party;

(i) The list of objections should be in the format set out in Appendix ¢
to the amended PD 14.3:

» If there is any special reason why the preseribed format canngt
be used, the party should apply for directions from the Taxing
Master before preparing the list of objections;

» Each objection in the list of objections should be given an
individual serial number, and refer to a specific item numbe,
on the bill of costs. The reasons for the objection shou'd be
clearly stated. The list of objections should also inaic:te the
total deduction if all the objections are allowed a¢ veell as the
estimated length of the taxation hearing (if the Taxing Master
orders one);*

(c)

(d)

The Taxing Master will determine (in accordance ‘with different “hases
of taxation” (sec below)) how much of those costs should be paid by the
paying party to the receiving party:

(i) The Taxing Master has a wide range of powers in respect of the
conduct of taxations, e.g. see RHC and RDC 0.62 rr.14 and 16 and
new r.13A;

The receiving party will generally not recover all of its costs, 7.e. it will be
out of pocket in respect of a (significant) portion of these costs:

“ Amended PD 14.3, para.17.

* Ibid.

# Amended PD 14.3, para.18.
* Ibid.

MAIN PRINCIPLES

As the Taxing Master has to review in detail the items of costs spent, taxation
is often a time-consuming process (especially if the action was complex). This
makes it an expensive process because parties will normally instruct solicitors
and law costs draftsmen for the taxation;

(W)

Under the Civil Justice Reform, the amended RHC and RDC 0.62 (together
with the amended PD 14.3 on costs (at section C(2)) set out in detail, amended
procedures for starting and conducting taxation proceedings, e.g. see the amended
RHC and RDC Q.62 r.21 onwards. The main points include the following:

(3)

(a) Under the amended procedures, a taxation must be started within two
years (or any extension of this granted by the Court) of the “completion
date” (as defined in the amended RHC and RDC 0.62 r.22(9)—this will
usually be the date on which the costs order in question was made or if the
costs order was initially made as an order nisi, when it was varied or made
absolute):

(b) The amended procedures include giving the Taxing Master the powers
to ordar the receiving party to start taxation proceedings (if, within three
metiths of the “completion date”, this has not been done and the amount of
0sts to be paid has not been agreed by the parties) and to order the receiving
party to proceed with the taxation (after it has been commenced):**

\ (i) If the Taxing Master thinks a party has unduly delayed in starting or
! proceeding with a taxation, the Taxing Master has wide powers to
penalize the party for such delay, including disallowing a part of the
costs to be taxed;

(c) Further, the Taxing Master has an extended power to conduct “provisional”
taxations, i.e. by reviewing the relevant materials and then making an order
nisi, without an oral hearing:*

(i) A party who is dissatisfied with the order nisi can insist on an oral
hearing. However, it may be ordered to pay the costs of the hearing
if the taxed costs do not “materially exceed” the provisionally taxed
costs;

(ii) See Sections C(2)(f) to (i) in the amended PD 14.3 for further
guidance on the practice of provisional taxations;

(ili) In the recent case of Chiang Chin Tsai v Shum Kin Wong (DCPI
900/2007, [2010] HKEC 1816) which concerned a provisional
taxation, the Court reminded practitioners to follow the provisions
of the amended PD 14.3 fully and carefully, otherwise the Court may
consider making wasted costs orders (including against parties’ legal
representatives personally);

':r Amended RHC and RDC 0.62 1.22.
# RHC and RDC 0.62 amended .13 and new r.21B.
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(d) Taxgtion proceedings are started by the receiving party fili ngin ¢
Notice of Commencement of Taxation (NOCT) and the bill of costmg“
8

(i) The NOCT should be in the format set i
out in A; i
amended PD 14.3; PPende the

(i) When filing the NOCT, the receivin party mu
; must p i
the Court;2# & ¥ NS pay e taxmg fee to
(iii) The receiving party must serve copies of the NOCT

and bill of COstg

on all other parties entitled to be heard on the taxation withip
sevep

days of these documents being filed in Court;?

However, if the bill of costs was previously served on
party, e.g. to negotiate settlement of the costs, there is
serve the bill of costs on the paying party again;®

the pﬂying
10 need tg

A party must, within seven days of being served with the No¢

and bill of costs, give notice in writing to the Taxing Master and ;
other parties of its financial interest in the outcome of the tax gia”
and whether it intends to participate in the taxation 1:)roceedin:s-§]1n

{e) Normally, the Taxing Master will order:*

(1) The paying party to file and serve its list of objections within 28 da
of the service of the NOCT (failing which i
apply for the bill to be taxed as drawn); and

(i) If t.he: parties cannot settle within 28 days after service of the 13 - f
objections, the receiving party to file and serve an Applicatica N

Down a Bill for Taxation (in the form of Appendix E to the am
PD 14.3); ‘

‘o Set
ended

. Pa.ragraph 24 of the amended PD 14.3 state’ that the date for
filing the Application to Set Down a Bill s Vaxation cannot be
postponed without the Taxing Master’s approval (which will only
be given if “good reasons™ are shown);

(f)  After receiving the Application to Set Down a Bill for Taxation, the Taxing
Master may, where appropriate, tax the bill as drawn (where the paying
party_ has failed to file any list of objections), or set the bill down for
taxation (or provisional taxation), or give other directions. The parties will

be informed by a Notice of Setting Down (in the form of Appendix F to the
amended PD 14.3);3

the receiving party can
1

Amended RHC and RDC Q.62 r.21: 4

p . r.21; amended PD 14.3, para.19.
Amended RHC and RDC 0.62 £21 (2).

Amended PD 14.3, para.20,

Amended RHC and RDC 0.62 r.21(6).

Amended PD 14.3, para.21.

Ibid., para.26.
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' (@) If the parties manage to settle, and the receiving party withdraws its bill

of costs, depending on the timing of this withdrawal, the paying party may
receive a partial refund of the taxing fee paid to the Court—see the new
RHC and RDC 0.62 r.21D and para.27 of the amended PD 14.3;

At the end of the taxation, the parties must normally try to agree the amount
of costs allowed on the taxation (if necessary, an application for clarification
can be made to the Court). The receiving party will then use this figure to
prepare the “final certificate” (also known as the “allocatur”), which certifies
the amount payable by the paying party to the receiving party:*

(h)

(i) In addition to the costs allowed on taxation, the paying party must
also reimburse the receiving party for the taxing fee (calculated on
the basis of the amount of costs allowed on taxation);*

(i) Although the starting position is that the receiving party is also entitled to
be paid its costs of the taxation proceedings, this is subject to any statute/
Court ruie/PD providing otherwise as well as the Court’s wide powers to
make-d different order (e.g. in view of the conduct of the parties and the
amount by which the bill of costs has been reduced on taxation);™

Note the Court’s general power, given under the new RHC and RDC 0.62
r.32C, to penalize a party (or its legal representatives) in costs for any
non-compliance with Court rules/orders/PDs relating to the taxation or
unreasonable/improper behaviour before or in the proceedings giving rise
to the taxation. Paragraph 5 of the amended PD 14.3 also states that a party
(or its legal representatives) may be penalized in costs for non-compliance
with any provisions of the PD;

(2 %

B i v i T A T e ARG

RDC 0.62, in particular, 1.21 onwards and the old PD 143,

In the context of the parties’ negotiations on the amount of costs, a new RHC and
RDC 0.62A has been added to apply the sanctioned offer and sanctioned payment
procedures to taxation proceedings:

(I) For an example of a case discussing and applying O.62A, see Manova
International Ltd v Giga Technology Co Ltd (HCA 733/2009, [2010] HKEC
299):

(2) Note that para.4 of the amended PD 14.3 imposes a duty on the parties to discuss
and try to settle any disputed items of costs, as well as to consider making offers
under Q.62A.

s New RHC and RDC 0.62 1.1 7A and amended PD 14.3, para.38.
® ibid,, r32B.
¥ Ibid, r32A.
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COSTS

(I") a;u'mlnaf EASSQSSmenl ar ‘ la(.'tlonal jaxed CO.S!SE

“Fractional .
roceive ol taxed costs™ —the Court has the power t
nly a proportion of the taxed costg 38 e

“Summary A » iy
Civil J_u;i;c ;S:;sment (this used to be called “aross sum
orm)—i ;
receiving party to r:n)- instead of going through taxation, the o
CEIVE a gross sum, i.e. the Court fixes th:e e Court cap order
amount of
costs
ayabe
|

straightaway (us
; ually at the s: i :
is needed: same time as when it makes the costs ord
% {31') 50 ng
’ taxayj
on

(1) On :
) on a .s_u@mdry assessment, the Court will
essing the amount of recoverable
taxation™: oS

take a broad -brush

It will not ol approach in

0N a “mjp;

(a) Paragraph 14

COnductIi)ng . S‘iﬁ: amended PD 14.3 states, among other th:

the paying party di ar)ff HSfSSment, the Court will (l‘egard]r things, tha in
1sputes the amount of : €ss of wh

amount of rec y Of costs claimed cther

having regard ?;/:;ab]c costs 1s not “disproportionate ;nlz;/ake Sure that the
€ nature and circum Or unreas

an . o stances o Onable

d the underlying objectives stated in Order 1 Af;the application or Matter

(I) ]r] PO()I’:! Shu 2 th
ran v ﬂo.’lg Tl}? Yan 2“]2 5 ]IK],
RD 5
] € CA

drew guidance fro
m the approach ;
Eermle of the E \
ownds v Home Office [2002] 1 WLR 2453g115h Court of Appeal in )

° A2-stageap
: proach should be ad
it By fiem o opted—a global approach ang g; I

© *“The glo i
o C}iin?:; iesqa];]'oa(:h will indicate whethe: the total
ool r 1alppears_to be dispropirtionate havi ;i
g 0 the considerations which [English) Cglg
dispmportionat: ;;rs rc;l.evant. If the cosiz ar a whole are n;
o ording to that test thei all that is normall
o —— 1.tcm should have been reasonably incurr fi(
b asa:l 1::1111:) ls:c;l;ld be ?asonab]e. If on the othi:r
S . pear disproportionate t
b n\::f::;t;) be satlsﬁed that the work in relation}:znez:?]j
o T ll;y and, if necessary, that the cost of the item
N g].Ob;l] ece‘luse of l_ack of planning or due to other
o thcos.ts are disproporti onately high, then the
g € costs should be proportionate means that
gt o) ¢ payable thar'l would have been payableifthe
e en conducted in a proportionate manner. Thi
eans that reasonable costs wil| only be rcco;fere;

) Smamary assess
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for the items which were necessary if the litigation had been

conducted in a proportionate manner”;

o Interms of what is meant by “necessary”, “a sensible standard
of necessity has to be adopted. This is a standard which

takes fully into account the need to make allowances for the
different judgments which those responsible for litigation can

sensibly come to as to what is required. The danger of setting
too high a standard with the benefit of hindsight has to be
avoided. While the threshold required to meet necessity 18
higher than that of reasonableness, it is still a standard that
a competent practitioner should be able to achieve without
undue difficulty...” Necessity will also be affected by the
conduct of the other party in the case, in particular, the level

of cooperation displayed by the other party;

ment is available for the costs of both interlocutory and non-

Summary’ a5>ess
interlocutory proceedings (e.g. costs of the trial);

ment is much faster (and therefore cheaper) than the traditional

+axation process;
of costs of interlocutory applications:

() Summary assessment

(a) The amended RHC and RDC 0.62 r.9A(1) expressly provides that where
f an interlocutory

the Court has ordered one party to pay the costs o
application, the Court may malke one of the following orders:

Make a summary assessment in place of taxed costs;
assessment in place of taxed costs but subject to the
n a taxation (referred to as “provisional
6 of the amended PD 14.3):

)
(i) Make a summary
right of either party to insist o
summary assessment” in para.
axed costs

However, where a party does insist on taxation but the t
ot “materially exceed” the summarily

are equal to, less than or do 1
ed costs, the Taxing Master may make any order regarding

assess
iate:*

the costs of the taxation or any other order that is appropr1
o A party should therefore take care to insist on taxation
only where it thinks that the summarily assessed costs are

substantially less than what it would recover on taxation;

(iii) Order the costs to be taxed;
(b) Summary assessment is normally the Court’s preferred method of
ocutory applications:"!

assessmient for costs of interl

Amended RHC and RDC
Ibid., £9(4).
Broadly similar to
y the amended RHC
amended and RDC Q.62 1.5 in H
.62 1. ong Kong.
g !

0.62rr9, 9A, 9B and 9C.

“ Amended RHC and RDC 0,62 £9A(4), 9A().
' Amended PD 14.3, para.b.




