1-055

THE NATURE OF A CONSTRUCTION CONTRACT

variety of other methods which both parties can use in order to try to settle their dif-
ferences cheaply and quickly.” These include mediation,’
neutral evaluation and the use of Dispute Boards.” The courts
the importance of considering ADR.” The Technology and

itself has a scheme for early neutral evaluation and has intro
ment process.”

conciliation, early
also now emphasise
Construction Court
duced a court settle-

Encouragement of ADR. There have been a number of decisions where the court
has commented on the desirability of parties engaging in ADR. In appropriate
circumstances, sanctions in the form of adverse costs orders have been applied to

parties when the courts have considered that they have unreasonably refused to
undertake ADR.™
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See para.18-024.

See Section 11 of Ch.17.

See Section 12 of Ch.17.

See CPR 1.1.4.2(e) and S. Blake, I. Browne and §. Si
(Oxford: Oxford University Press, 2013).

See paras 7.5 and 7.6 of the TCC Guide, 2nd edn, 3rd revision (London, April 2014).

See Halsey v Milton Keynes General NHS Trust [2004] EWCA Civ 576; [2004] 1 W.L.R. 3002;
PGFIISA v OMFS Co I Ltd [2013] EWCA Civ 1288; [2014] 1 All ER. 970; Northrop Grumman
Mission Systems Europe Ltd v BAE Systems (Al Dirivah C41) Ltd [2014] EWHC 3148 (TCC); [2014]
T.CLR. 8.

me, The Jackson ADR Handbook, 1st edn
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1. ErLemeNTS OF CONTRACT

The essence of a building contract, like any other contract, is agreement. }n il(ectl"g;
ing whether there has been an agreement anc_l what its terms are, the court t00 s] ;
an offer to do or forbear from doing something b_y one party e_mdzan acclep a?;:tho
that offer by the other party, turning the offer into a promise. The awd i (&)3]:
tequires that a party suing on a promise must show that it has given conside

I See “Offer and Acceptance™ at para.2-002.
Z Szz Chitty on Contracts, edited by H. Beale, 32nd edn (London: Sweet & Maxwell (2{;)&()5),]3\‘?)\([3(1?11&
Ch.2. For application of the offer and acceptance analysis see Tekdata v Amphenol [2009] !
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ForMATION OF CONTRACT

for the promise, unless the promise was given by deed. There is consideration
where:

“...an act or forbearance of the one party or the promise thereof is the price for which the promise
of the other is bought.”

In the ordinary building contract the consideration given by the employer is the
price paid or the promise to pay,* and by the contractor is the carrying out of the
works or promise to carry them out. The parties must have the capacity to make a
contract,” and any formalities required by law must be complied with. Both the
consideration and the objects of the contract must not be illegal.” If there is fraud
or misrepresentation then the contract may be voidable,® while if there is a mutual
mistake about some serious fundamental matter of fact this may have the effect of

making the contract void.” In addition there must be an intention to create legal
relations.1?

2. OFFER AND ACCEPTANCE

(a) Invitation to tender

The employer, often acting through its architect or engineer, sends out an invita-
tion to tender for the proposed works. This document usually includes the proposed
conditions of contract, plans, and a specification and often unpriced bills of quanti-
ties, i.e. a bill with the quantities of work set out but the price column blank. An
invitation to tender is not normally an offer binding the employer to accept the low-
est or any tender. It is comparable to an advertisement that one has a stock of books
to sell or houses to let and such advertisements have been described as “offers to

Civ 1209; [2010] Lloyd’s Rep. 357, Longmore LT at [11] and Dyson LT at [25].

P.H. Winfield, Pollock’s Principles of the Law of Contract, 12th edn (London: Stevens & Sons, Ltd,
1946), p.130, adopted by Lord Dunedin in Dunlop v Selfridge [19135] A.C. 847 at 855, HL. See also,
Currie v Misa (1875) LR. 10 Ex. 153 at 162. For a case where forbearance was held to be valuable
consideration see Comyn Ching v Oriental Tube (1979) 17 B.L.R. 47 at 79, CA; cf. IBA v EMI and
BICC(1980) 14 B.L.R. 1, HL, where forbearance did not result in a collateral warranty.,

For the consideration given where the employer was not to pay, see Charnock v Liverpool Corp
[1968] 1 W.L.R. 1498 at 1505, CA. For performance of an existing contractual duty as considera-
tion, see New Zealand Shipping Co Lid v A.M. Satterthwaite & Co Lid [1975] A.C. 154, PC; North
Ocean Shipping Co Ltd v Hyundai Construction Co Ltd [1979] Q.B. 705; Pao On v Lau Yiu Long
[1980] A.C. 614 (PC); Comyn Ching v Oriental Tube (1979) 17 B.LL.R. 47, CA: Williams v Roffey
Brothers [1991] 1 Q.B. 1, CA; Southern Carribbean Trading Ltd v Trafigura Beheer BV [2005] 1
Lloyd’s Rep. 128 at 149; Re Selectmove [1995] | W.LR. 474 at 481, CA.

See Section 4 of this chapter.

See Section 3 of this chapter.

See Ch.6, Section 8.

See Ch.6, Sections 1 and 2.

See Bell v Lever Bros [1932] A.C. 161, HL, reviewed by Steyn I in Associated lapaizese Bank v
Credit du Nord [1989] 1 W.L.R. 255 at 264; William Sindall v Cambridgeshire CC [1994] 1 W.L.R.
1016, CA; Greal Peace Shipping v Tsavhiris Salvage [2003] Q.B. 679, CA; Chitty on Coniracts, 32nd
edn (London: Sweet & Maxwell, 2015),Vol.1, Chs 3 and 6. For rectification where there has been
amistake in expressing the contract, see para.12-015 and following, For the equitable powers of the
court in cases of mistake, see Solle v Butcher [1950] 1 K.B. 671, CA; Grist v Bailey [1967] | Ch.
332; Curtin v GLC(1970) 114 8.7. 932, CA; Magee v Pennine Insurance Co Ltd [1969] 2 Q.B. 507,
CA; Laurence v Lexcour! Holdings [1978] | W.L.R. 1128, HL; cf. William Sindall v Cambridgeshire
CC[1994]1 W.L.R. 1016 at 1035, CA; Great Peace Shipping v Tsavliris Salvage [2003] Q.B. 679,
CA.

10 See Edwards v Skyways Lid [1964] 1 W.L.R. 349.
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negotiate—offers to receive offers—offers to chaffer”.!" It follows that i;llm c;ﬁaust;e
frequently inserted in tenders to the effect that the employer d(‘);as not undertake 1?
accept the lowest or any tender is probably unnecessary 1n law.'? But an express (;1 -
fer to accept the lowest tender can be binding and have the effect Of_tl}l'ﬂlng the
invitation to tender into an offer.1? It may possibly be a unilateral or if”* contract,
being an offer which the offeror may be free to revoke until the offeree starts to
perform its condition."* To be considered an offer in law, an invitation to tender
must be construed as a contractual offer capable of being converted by acceptance
i ally enforceable contract.'” o
mt%%%;g ter{ders are solicited from selected parties all of them known to the invi-
tor and the invitation prescribes a clear, orderly and familiar procedure, a tenderer
submitting a conforming tender before the prescribed d_eadlmc? may be co_ntract'ul;
ally entitled at least to have its tender opened and considered in conjunction wit
all other conforming tenders. An invitor who failed to open or con_mder such a
tender was held to be in breach of contract.'® A tenderer is always at risk pf having
its tender rejected, either on its intrinsic merits or on the ground of some disqualify-
ing factor personal to the tenderer."” ‘ _
Statements of fact in the invitation to tender about such matters as the quanti-
ties, the site or existing structures may, if a contract is entered into, have no legal
effect at all, they may take effect as representatio_ns_, they_ may form collateral war-
ranties, they may give rise to a claim for negligent m¥sstateme_nt, or they n]::ay
subsequently become incorporated into the contract.' It is a question partly of fact
and partly of construction, to determine the nature and effect of such statements.

(b) Tender

The contracio='s offer to carry out the works is usually termed a tender.” It may
well happen thai as a result of negotiation® it is the employer who eventually_ makes
the offer La‘any event a statement, to amount to an offer, must be definite and

I Bowen LI in Carlill v Carbalic Smoke Ball Co [1893] 1 Q.B. 256 at 268, CA; Grainger & Son v
Gough [1896] A.C. 325 at 334, HL. See also the building contract case of Moore v Shaweross [1954]
C.L.Y.342;[1954] I.P.L. 431. )

2 Cf. Pauling v Pontifex (1852) 2 Saund. & M. 59. For E.U. requirements for tenders, see para.15—
001 and following. )

15 Cf. South Hetton Coal Co v Haswell Coal Co [1898] 1 Ch. 465, CA, approved in Harvela Ltd v
Royal Trust Co [1986] A.C. 207, HL; Warlow v Harrison (1859) 1 E. & E. 309. ‘ .

14 See Lord Diplock in Harvela Ltd v Royal Trust Co [1986] A.C. 207 at 224, HL; Daulia Ltd v Four
Millbank [1978] 1 Ch, 231 at 238, CA. . ) ’

15 See Gibson v Manchester CC[1979] 1 W.L.R. 294, HL, where a statement that the corporation may
be prepared to sell the house to you at the purchase price of £2,725” was not an offer. For other
examples of offers not capable of acceptance, see also, Gerson v Wilkinson [”20()1] QB 5]4 at 530
where the offer stated “I am willing to make an outright sale for £319,0007, and iSOFT Group v
Misys Holdings [2003] EWCA Civ 229; [2003] All E.R. (D) 438 (Feb).

16 Blackpool and Fylde Aero Club v Blackpool BC [1990] 1 W.L.R. 1195, CA. ot

11 Fairclough Building v Borough Council of Port Talbot (1392) 62 B.LR. 8?, C.ﬂ:\ Where, withou!
personal impropriety, a director of a tenderer was the husband of the Council’s Principal A_rch.\tect,

18 For a full discussion, see Ch.6 and for negligent misstatement, see para.7-055 and following. ]

19 The term is here used in a completely different sense from that of the tcnde_r of goods or money which
may amount to a defence under a contract—see Chitty on Contracts, edited by H. Beale, 32nd edn
(London: Sweet & Maxwell, 2015), Vol.1, Ch.21, Section 5. ) » . .

2 See “Negotiations for a contract” at para.2-023; “Acceptance” at para.2-019; “Negotiations after
contract” at para.2-045.
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FoRMATION OF CONTRACT

unambiguous.?' The person making the offer is for the purposes of this part of the
law termed the offeror; the person to whom it is made, the offeree.

OFFER AND ACCEPTANCE

what, liability 2 The phrase “Letter of Intent” is not a term of art; its meaning and
effect depend on the circumstances of each case:

“Some are merely expressions of hope; others are firmer but make it clear that no legal consequences

2-006  Costs of tendering. The cost to the contractor of preparing the tender, including ensue; others presage a contract and may be tantamount to an agreement ‘subject to contract’; oth-
any amended tender necessitated by bona fide alterations in the bills of quantities ers are contracts [alling short of the full-blown contract that is contemplated; others are in reality that
and plans, may be considerable, but in ordinary circumstances there is no implica- contract in all but name. There can therefore be no prior assumptions, such as looking to see if words
tion that the tenderer will be paid for this work.22 The tenderer hopes that the cost such as ‘letters of intent” have or have not been used.™
will be met out of the profits of contracts as are made as a result of successful A letter of intent ordinarily expresses an intention to enter into a contract in the ~ 2-011
tenders.” future but creates no liability in regard to that future contract. Construed in its

2-007 The contractor may be able to recover a reasonable sum for work done at the factual context, it may have no binding effect. It may take effect as an executory
employer’s request which falls outside the normal work which a contractor ancillary contract entitling the recipient to interim costs if the intended future
performs gratuitously. This includes work carried out subsequent to the tender and contract is not made and, perhaps, imposing liabilities, for instance, for the quality
used by the employer.2# This was held to be on the basis of an implied promise to or suitability of work done. It may effect an “if” contract under which the writer asks
pay but may now be in quasi-contract or restitution.?* If the employer invites a the recipient to carry out a certain performance®' and promises that, if it does so,
tender without any intention of entering into a contract and the contractor, believ- the under will receive remuneration in return. But an “if” contract must contain the
ing the invitation to tender to be genuine, incurs expense in tendering, the contrac- necessary terms. It may result in no contract, although the law may nevertheless
tor may have a claim for damages in fraud against the employer.* impose an obligation on the party who makes a request to pay a reasonable sum for

such work as has been done pursuant to the request if the intended future contract

2-008 Costs of tender design. As part of the process of tendering, in particular under is not made. If the intended future contract is made, the rights of the parties are
design and build contracts, specialist contractors may carry out design. In the normally governed by that contract, with the letter of intent then ceasing to have
absence of agreement,?” the costs of such works are part of the costs of tendering effect.’? Where the letter of intent includes an express provision giving a right to
and are irrecoverable unless the employer makes some use of the design or causes payment, it is common for an employer to cap its liability under a letter of intent
the contractor to carry out work beyond what is normal in the circumstances.* and this may limit recovery.?

Tn Turriff Construction v Regalia,* a design and build contractor®® offered to the ~ 2-012

2-009 Restrictive tendering arrangements. There is United Kingdom and European employer to undartake certain urgent works of design necessary to obtain estimates
Union legislation aimed at promoting competition, preventing restrictive tender- and planning permission provided he obtained an assumption of liability to pay for
ing agreements and prohibiting national or local restrictions on contracting. This such worlk. Je indicated that he would regard receipt of a letter of intent as an ac-
is discussed in Ch.15. ceptance 6£his offer. The employer sent a letter of intent and it was held that he was

liable'va pay for the work carried out. In British Steel v Cleveland Bridge > suppli-
(¢) Letters of intent ers £ steel castings were held entitled to a reasonable sum in quasi-contract or
2-010 Documents so described are frequently sent. It is a question based upon the facts

of each case whether the sending of a letter of intent can give rise to any, and if any,

2 Falek v Williams [1900] A.C. 176, PC; Harvey v Facey [1893] A.C. 552, PC; Bigg v Boyd Gibbins
Ltd [1971] | WLR. 913, CA. An acceptanice must also be unambiguous; see Peter Lind & Co Ltd
v Mersey Docks and Harbour Board [1972] 2 Lloyd’s Rep. 234.

2 William Lacey (Hounslow) Ltd v Davis [1957] 1 W.L.R. 932. The principle is based on custom; cac
William Lacey Lid v Davis at 934 and 935. For expenses of entering an architectural competition,
of. Jepson & Partners v Severn Trent Water Authority (1982) 20 B.L.R. 53, CA.

B William Lacey (Hounslow) Ltd v Davis [1957] 1 W.L.R. 932 at 934.

% William Lacey (Hounslow) Ltd v Davis [1957] 1 W.L.R. 932.

25 British Steel v Cleveland Bridge [1984] 1 AILER. 504 at 511 and (1981) 24 £ L.P..94 at 122;
Marston Construction Co v Kigass (1989) 46 BL.R. 109; ¢f. Turriff Construciion » Regalia (1971)
9 B.L.R. 20; Regalian Properties v London Dockiand Development Corp [1995] 1 W.L.R. 212;
M.S.M. Consulting v Republic of Tanzania [2009] EWHC 121 (QB), (2009) 123 Con. L.R. 154, at
[170]-[171]. Sce alse Lord Goff of Chieveley and G. Jones, Goff and Jones: The Law of Unjust
Enrichment, 8th edn (London: Sweet & Maxwell, 2011), Ch.16; Chitty on Contracts, 32nd edn
(London: Sweet & Maxwell, 2015) Vol.1, para.29-077 and also para.4-031.

% Cf. Richardson v Silvester (1873) L.R. 9 Q.B. 34. For fraud, see para.6-012.

77 For an example of such an agreement arising out of a letter of intent, see Turriff Construction v
Regalia (1971) 9 BL.R. 20. See also, M.S.M. Consulting v Republic of Tanzania [2009] EWHC
121(QB), (2009) 123 Con. L.R. 154, at [170}-[171].

2% By analogy with William Lacey (Hounslow) Ltd v Davis [1957] 1 W.L.R. 932 at 934,

[18]

% See gencrally, S.N. Ball, “Work Carried Out in Pursuance of Letters of Intent—Contract or Restitu-
tion?” (1983) 99 L.Q.R. 572; M. Furmston, T. Norisada and J. Poole, Contract Formation and Let-
ters of Intent (Chichester: John Wiley & Sens, 1998). For a case where acceptance of a letter of intent
gave tise to a contract, see Durabella v Jarvis & Sons (2001) 83 Con. LR. 145 at 150. See also, As-
sociated British Ports v Ferrpways [2009] EWCA Civ 189, [2009] 1 Lloyd’s Rep. 593, at [24-27].

0 ERDC Group Lid v Brunel University see ERDC Group Lid v Brunel University [2006] B.L.R. 255
at 265. See also Digmond Build Lid v Clapham Park Homes Ltd [2008] EWHC 1439 (TCC); 119
Con. L.R. 32, [41]-{50].

3\ A.C Controls Lid v British Broadcasting Corporation [2002] 89 Con. L.R. 52 at 65.

2 This paragraph is based on British Steel v Cleveland Bridge [1984] 1 Al B.R. 504; Turriff Construc-
tion v Regalia (1971) 9 B.L.R. 20 and Monk Construction v Norwich Union (1992) 62 B.L.R. 107,
CA. See also, Kleinwort Benson v Malaysia Mining [1989] 1 W.L.R. 379 at 391, CA, for the concept
of a “comfort letter”; Associated British Ports v Ferryways [2009] EWCA Civ 189;[2009] 1 Lloyd’s
Rep. 595, [24]-{27] where Kleinworf Benson was considered. See M. Furmston, T. Norisada and J.
Poole, Contract Formation and Letters of Intent: A Comparative Assessiment {Chichester: John Wiley
& Sons, 1998).

3 Mowlem Ple v Stena Line Ports Limited and Diamond Build Limited v Clapham Park Homes Limited
[2008] EWHC 1439 (TCC); 119 Con. L.R. 32.

#*(1971) 9 B.L.R. 20.

35 For a discussion of such contracts see para.1-034.

3% [1984] 1 All E.R. 504.
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restitution. In Wilson Smithett v Bangladesh Sugar,?" a letter of intent was construed
as an acceptance of an offer binding both parties. In Drake & Scull v Higgs and
HilP® aletter of intent was sent and the correspondence was held to have led to the
agreement of an indemnity in respect of reasonable expenditure incurred.

(@)

There may be an offer although the contractor makes it on a document called an
estimate. If an employer seeks a tender and a contractor submits a document
described as an estimate that may still amount to an offer.?® There is no custom that
an estimate cannot amount to an offer and, if such a custom existed, it would
unenforceable.#’ In a Canadian case, an employer was liable for the inaccuracy of
an “estimate” of the cost of part of the works, it being intended as a reliable basis
for a tenderer’s calculations.*

Estimates

(e) Standing offers

Tenders are sometimes invited for the periodic carrying out of work.* If the
contractor tenders and there is an acceptance, the result depends upon the construc-
tion of the documents, but can have one of three well-known consequences.* First,
there may be a contract for the carrying out of a definite amount of work during a
certain period. Secondly, there may be a contract in which the employer agrees to
order such work as it needs during the period. In such a case the employer is in
breach of contract if during the period it place orders for the work elsewhere, and
the contractor is in breach if it refuses to carry out the work during the period.#
Thirdly, there may be a standing offer on the part of the contractor to carry out
certain work during the period if and when the employer chooses to give an order.*

The contractor may revoke its offer for future orders unless there is considera-
tion to keep it open or the documents are under seal,* but if before revocation an
order in the terms of the agreement is given, a contract comes into existence for that
order and the contractor must carry it out.” If no order at all is given during the
period* or if less work is ordered than the probable amount indicated in the invita-
tion to tender, whether because the work is given to another contractor or

¥ [1986] 1 Lloyd’s Rep. 378.

38 (1995) 11 Const. LY 214,

3% Croshaw v Priichard (1899) 16 T.L.R. 45; sub nom. Crowshaw v Pritchard, HB.C. (4th edn), Vuol.2,
p.274. See also Sykes v Packham t/a Bathroom Specialist [2011] EWCA Civ 608.

4 H.B.C. Report, p.276.

- Cana Construction v R. (1973) 37 D.L.R. (3d) 418,

2 Most of the cases deal with the supply of goods but the principle applies to coniacts of work and
labour; R. v Demers [1900] A.C. 103, PC.

W Percival Ltd v LCC Asylums Committee (1918) 87 L.JK.B. 677 at 678. In Bentley Construction v
Somerfield Property (2001) 82 Con. L.R. 163 a standing arrangement gave rise to a separate offer
for each item of work which could be accepted or rejected.

# Percival Ltd v LCC Asylums Committee (1918) 87 L.IK.B. 677 at 679; cf. Atz Gen v Stewards &
Co L1d (1901) 18 T.L.R. 131, HL; Kelly Pipelines v British Gas (1989) 48 BL.R. 126.

4 Percival Ltd v LCC Asylums Commitiee (1918) 87 L.J.K.B. 677 at 678.

4 Offord v Davies (1862) 12 C.B. (N.S.) 748; G.N. Railway v Witham (1873) LR. 9 C.P. 16 at 19.

4 G.N. Railway v Witham (1873) LR. 9 C.P. 16.

4 See R. v Demers [1900] A.C. 103, PC.
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otherwise,® the contractor has no action for breach of contract.’® Contracts of
indefinite or very long duration may be construed as determinable upon reason-
able notice, particularly if they are affected by inflation '

() Rejection of offer

A rejection, which takes effect when it is communicated to the offeror, kills the
offer so that it cannot thereafter be accepted.® It is a matter of construction whether
a particular statement does or does not constitute a rejection. A counter-offer oper-
ates as a rejection killing the offer which it addresses, and a purported acceptance
may in law be a counter-offer if it materially alters the terms proposed.>®

(g) Revocation or lapse of offer

Revocation. An offer may be revoked at any time before acceptance un]e_ss
consideration has been given to keep it open®; or the offeror is, in special
circumstances, estopped from acting inconsistently with the existence of the offer.
Revocation of the offer is not effective until it has been communicated to the
offeree.’ An offeree who has acted on the offer cannot recover damages in tort if
the offer is revoked before acceptance.®’

Lapse. An offer can expressly state the time within which it is open f_or
acceptance. If that time expires without acceptance, the offer lapses. Where negotia-
tions were taking place between contractor and employer in the course of which the
contractor’s offei lapsed but the contractor proceeded to carry out the work without
ever concludiry an express contract with the employer, the contractor was entitled
to recover a reasonable sum.® If no time is stated then the offer remains in force
for a rexsonable time and upon the expiry of that time it lapses.®® What is reason-
able deuands on whether on the facts the offeree should, in fairness to both parties,

49 " See Aft Gen v Stewards & Co Ltd (1901) 18 T.L.R. 131, HL.

N Att Gen v Stewards & Co Ltd (1901) 18 T.L.R. 131, HL; Gilmour v McLeod (1893) 12 N.ZL.R.
S.C. 334; Pitcaithly & Co v Mclean & Son (1911) 31 N.Z.L.R. 648.

51 Re Spenborough UDC'’s Agreement; Spenborough Corp v Cooke Sons & Co Lid [1968] Ch.. 139;
Staffordshire Health Authority v South Staffordshire Waterworks [1978] 1 W.L.R. 1387; cf. Kirklees
MBC v Yorkshire Woollen (1978) 77 L.G.R. 448. For a case where it was held that the contract was
not determinable on reasonable notice see Balcombe Group Plc v London Development Agency
[2007] All ER. (D) 32, [771-[81]. See also, Jani-King (GB) Ltd v Pula Enterprises [2008] Al E.R.
(Comm) 451, at [S8]-[66].

2 Tinn v Hoffman and Co (1873) 29 L.T.R. 271 at 278; Trollope & Colls v Atomic Power Constric-
tions Lid [1963] 1 W.L.R. 333 at 337. See also Chitty on Contracts, 32nd edn (London: Sweet &
Maxwell, 2015}, Vol.1 para.2-093. o .

55 Trollope & Colls v Atomic Power Constructions Ltd [1963] 1 W.L.R. 333 applied in Butler Machine
Tool v Ex-Cell-O Corp [1979] | W.L.R. 401, CA. See also Chitty on Contracts, 32nd edn (London:,
Sweet & Maxwell, 2015), Vol.1, para.2-097 and “Battle of forms” at para.2-022.

3 Byrne v Van Tienhoven (1880) 5 C.P.D. 344. _ .

55 Watson v Canada Permanent Trust Co (1972) 27 D.L.R. (3d) 735 (British Columbia SC), applying
the principle sometimes known as that stated in Central London Property Trust Ltd v High Trees
House Lid [1947] K.B. 130. See para.12-002.

3 Byrne v Van Tienhoven (1880) 5 C.P.D. 344; cf. Dickinson v Dodds (1876) 2 Ch D. 463, CA.

51 Holman Construction Ltd v Delco Timber Co Ltd [1972] N.Z.L.R. 1081 (New Zealand SC),
discussed at para.7-066.

% Peter Lind & Co Ltd v Mersey Docks & Harbour Board [1972] 2 Lloyd’s Rep. 234.

% Ramsgate Victoria Hotel Co v Montefiore (1866) L.R. 1 Ex. 109.
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be regarded as having refused the offer. The parties’ conduct after the making of
the offer is relevant.s

(h) Acceptance

Unconditional aceeptance. There is an acceptance of the offer bringing a bind-
ing contract into existence when the offeree makes an unconditional acceptance. !
The contractual acceptance has to be a final and unqualified expression of assent
to the terms of the offer. The test as to whether there has been such agreement is
an objective one so that conduct which demonstrates an apparent intention to ac-
cept can be sufficient, despite uncommunicated reservations on the part of the
offeree.® If the offeree proposes any new terms then there cannot be an acceptance
and this may amount to a fresh offer,® although a mere request for information
about the terms of an offer does not amount to a counter-offer. 5

In order for a concluded agreement to be reached it is not necessary for the agree-
ment to have been perfected in every degree. What is required is that when
objectively viewed it can be said that the parties have undoubtedly reached a point

whereby a binding agreement has been concluded, taking account of what sensible
businessmen would expect.5’

Specified means of acceptance. Where there is specified means of acceptance,
there may still be agreement if that specified means of acceptance has not been
complied with where, on the usual principles, there was an offer and acceptance and
the specified means of acceptance was not a condition precedent, The parties may
enter into a contract but merely envisage that their agreement would be recorded
in a more formal document.% The words “such settlement to be recorded in a suit-
ably worded agreement™ may not be a condition precedent to a concluded contract
but may indicate that the terms of the settlement agreement would be committed
to writing as a record of what had already been agreed.S” A clause in a mediation
agreement which stated that any agreement reached between the parties in the
mediation could not be complete until reduced to writing and signed by or on behalf
of each of the parties was effective to prevent an agreement when not complied
with.% Where preliminaries in contract documents provided that there was no agree-
ment until the parties entered into a deed, there was no agreement.® A contract
came into existence by conduct despite the buyer failing to sign a draft contract

S0 See Manchester Diocesan Council for Education v Commercial & General Investments Ltd [1970]

1 W.L.R. 241 at 248.

See Nicolene v Simmonds [1953] 1 Q.B. 543, CA. Problems as to the existence of a contrac: and as
to its meaning when it is decided that there is a contract are closely related and it may be useful to
refer to the next chapter on construction of contracts.

Day Morris Associates v Voyee [2003] AlLE.R. (D) 368 at [3S].

Hyde v Wrench (1840) 3 Beav. 334; of. Leslie & Co v Commissioners of Works (1214) 78 1.P. 462;
Peter Lind & Co Ltd v Mersey Docks & Harbour Board [1972] 2 Lloyd’s Rep. 234; and see
“Counter-offers” at para.2-016.

& Stevenson v McLean (1880) 5 Q.B.D. 346.

Adonis Construction v O'Keefe Soil Remediation [2009] EWHC 2047 (TCC); (2009) C.LL.L. 2784,
[42].

& Immingham Storage v Clear Plc [2011] EWCA Civ 89.

7 Newbury v Sun Microsystems [2013] EWHC 2180 (QOB), [21].

8 Brown v Rice [2007] EWHC 625 (Ch).

8 Jarvis v Galliard Homes [2000] B.L.R. 33.
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which required a signed contract as the prescribed mode of acceptance as an of-
feror can waive its prescribed mode of acceptance.™

«Battle of forms”. This expression refers to an offer foﬂoyved by a series of
counter-offers where each party successively seeks to stipulate dlﬁ"eren.t terms, often
relying on their own standard printed terms. “In some cases the battle is won by the
man who fires the last shot”,” the other party being taken to have. agreed t_he ﬁna]
terms by its conduct in proceeding to perform the ggreement w1th(_mt70bjcct10n.
Sometimes agreement is reached by an amalgamation qf both parties propoged
terms and conditions construed together.” Such battles quite often oceur with bpﬂ.d—
ing contracts.” Tt is not possible to lay down a general rule that will apply in all
cases where there is a baitle of the forms. It depends on an assgsm_nent of what the
parties must objectively be taken to have intended. The usual pri nc1plesl of offer a._nd
acceptance apply in battle of the forms cases. That has the gre_at merit of provid-
ing a degree of certainty which is both desirable and necessary in order to promote
effective commercial relationships.™ In some circumstances there may be an agree-
ment to which neither party’s standard terms apply.”

Negotiations for a contract. It is sometimes difficult to determine Whe_ther 2?
concluded contract has come into existence when therg have belen negotiations
between the parties but no formal contract has ever be_acn signed. It is suggest;d that
a useful approach is to ask whether the following can be answered in the
affirmative:’®

(a) Inthe relevant period of negotiation, did the parties intend to contract?”.
(b) At thztime when they are alleged to have contracted, had they agreed with

W4 2wl v B Led [2015] EWHC 137 (Comm).

f;:rler‘bﬂfackin[e 'Tn()} v Ex-Cell-O Corporation [1979] 1 W L.R. 401 at 404, CA; Tekdata v Amphenol

[2009] EWCA Civ 1209; [2010] Lloyd’s Rep. 357.

Eﬁ’z(flef}Machine Tool v Ex-Cell-O Corporation [1979] 1 W.L.R. 40_1 at 405, CA. MBLR

B e.g. (1985) Rees Hough v Redland 2 Con. LR. 109; Sauter Automation v Goodman (1986)9 EWCA
81: Chichester Joinery v John Mowlem (1987) 42 B.L.R. 100; Tekduta vAmphenol [2009] .
Ci;f 1209: A.E. Yates Trenchless Solutions Lid v Black and Veatch Ltd [2008] F:,WHC 3183—("[(,] 5),
124 Con. L.R. 188; Transformers and Rectifiers Ltd v Needs Ltd [2015] EWHC 269 (TCC); [2015]

.L.R. 336. . ‘

4 ?’efcdma v Amphenol [2009] EWCA Civ 1209; [2010] Lloyd"s Rep. 357, Dyson LT, ?t [25]; flj.{npﬁ]g:fi
in Trebor Bassett Holdings v ADT Fire and Security [2011] I:_WHC‘ 1936 (T?E:); [2011TB.LR. 36,
[1571; Transformers and Rectifiers Ltd v Needs Ltd [2015] EWHC 269 (TCC); [2015] B;%é{j)hn

% Transformers and Rectifiers Lid v Needs Ltd [2015] EWHC 269 (TCC); [2015] B.L.R. s Jo
Graham Construction Limited v F.K. Lowry Piling Limited [2015] N.I.Q.Bﬂ. 40. -

T See Pagnan v Feed Products [1987] 2 Lloyd’s Rep. 601 at 610 and §19, CA and propomﬁu;{ls %a_%
plied by Megaw I in Troflope & Colls Lid v Atomic Power Constructions Lid [1963] 1 W ‘.d. 2 ?
at 336 and RTS Flexible Systems v Molkerei [2010] UKSC 14; [2‘019] 1 W.L,R: 753 \f’hxchlawogt%
the Pagnan principles at [46]-[54]. See also, British Guiana Credit Corp v Da Silva [1965] g .LR.
248, PC: Bushwall Properties Ltd v Vortex Properties Ltd [1976] ] WLR 391 at 603,'C 5

7 For the requirement that the parties intended to create a _lcgal relationship, see Edwards v Sk}‘fvzlays
Ltd [1964] 1 W.L.R. 349 and authorities referred to therein: an offer to make ex gratia payrr;nt é)es
1ot carry necessary or ¢ven probable implication that the agreement is to be wztho'ut lcga.l e ecL g 9 e?
also, Horrocks v Forray [1976]1 W.L.R. 230, CA; Kleinwort Benson v Ma_laysm Mining [19 Tl']1
W.L.R. 379, CA; Associaied British Ports v Ferryways [2009] EW(;A Civ 189,‘ [24]—[2.7]. Ide
uncertainty of the terms may reflect on the intention to create legal relations: see Baird Textile Hold-
ings v Marks and Spencer [2002] 1 All ER. (Comm) 737.
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FormMaTIiON OF CONTRACT

sufficient certainty upon the terms which they then regarded as being
required in order that a contract should come into existence??

Did those terms include all the terms which, even though the parties did not
realise it, were in fact essential™ to be agreed if the contract was to be legally
enforceable and commercially workable?

Was there a sufficient indication of acceptance by the offeres of the offer as

was then made complying with any stipulation in the offer itself as to the
manner of acceptance?#0

(©

(d)

On such an approach the court’s task is to review what the parties said and did
and from that material to infer whether the parties’ objective intentions as expressed
to each other were to enter into a mutually binding contract.!

All negotiations should be considered.® This is important, especially where there
have been meetings at which oral statements were made showing that essential
terms, not referred to in certain correspondence, were still awaiting agreement at
the time of such correspondence.®

Effect of performance. Whilst performance of the transaction may make it easier
to conclude that there was a binding agreement, such performance is not conclusive.
If a transaction has been fully performed, there may be a concluded contract even

though an analysis which identifies the coincidence of offer and acceptance cannot
strictly be made:

“The fact that the transaction was performed on both sides will often male it unrealistic to argue that
there was no intention to enter into Jegal relations. It will often be difficult to submit that the contract
is void for vagueness or uncertainty. Specifically, the fact that the transaction is executed makes it

easier to imply a term resolving any uncertainty, or, alternatively, it may make it possible to treat a
matter not finalised as inessential "%

7

B

See Metal Scrap Trade Corp v Kate Shipping Co Ltd [1994] 2 Lloyd’s Rep. 402 at 409, where the
partics had reached an agreement which contemplated that further terms as to matters of detail were
to be agreed before a binding agreement was reached.

“If some particulars essential to the agreement still remain to be settled afterwards there is no
contract”; Lord Blackburn in Rossiter v Miller (1878) 3 App. Cas. 1124 at 1151, HL.

Holwell Securities Ltd v Hughes [1974] 1 W.L.R. 155, CA; Wetfern Electric v Welsh Agency [1983]
Q.B. 796 at 802; Chitty on Contracts, 32nd edn (London: Sweet & Maxwell 2015), Vol.l, para.2—
063. For cases where the manner of acceptance was not complied with, see Jonathan Wren v
Microdec (1999) 65 Con. L.R. 157 (acceptance by signature of both parties); Picardi v Cuniberti
[2003] B.L.R. 487, TCC (letter to be returned signed); Pretry Pictures v Quixote Filts [2003] ALL
ER. (D) 303, QB (signature required); Maple Leaf'v Vouvroy [2009] EWCA Civ 1334: [2010; 2
All E.R. (Comm) 788 at [16] (mere fact that an agreement leaves a space for signatures (s not a4
“prescription” that the agreement can only become binding on the appending of signatures); Reveille
Independeni LLC v Anotech International (UK) Ltd (2015) EWHC 726 (Comm) (memorandrim stat-
ing it was not binding until signed by both partics was binding although not signed}.

R.T.S. Flexible Systems v Molkerei [2010] UKSC 14; [2010] 1 W.L.R. 753; Ovestiun & Partners
Infernational Ltd v Mirant Asia-Pacific Construction (Hong Kong) Ltd [2004] B.T.K. 49 at 60.
Pagnan v Granaria [1986] 2 Lloyd’s Rep. 547; Pagnan v Feed Products [1987] 2 Lloyd’s Rep. 601,
CA; V.H.E. Construction Ltd v Alfred McAlpine Construction Ltd (1997) C.LL.L. 1253; Drake [nsur-
ance v Provident Insurance Ple [2004] Q.B. 601 at 632, CA.

Hussey v Horne-Payne (1879) 4 App. Cas. 311 at 316, HL; Panorama Developments (Guildford)
Litd v Fidelis Furnishing Fabrics Ltd [1971] 2 Q.B. 711, CA.

Steyn LI'in G. Percy Trentham v Archital Luxfer [1993] 1 Lloyd’s Rep. 25 at 27, CA: cf. Pagnan v
Feed Products [1987] 2 Lloyd’s Rep. 601 at 620, CA. Stent Foundations Ltd v Carvillion Constric-
tion (Contracts) Lid (2000) 78 Con. L.R. 188; Harvey Shopfitters Ltd v A.D.I. Lt [2004] 2 All E.R.
982, CA. In R.T.S. Flexible Systems v Molkerei [2010] UKSC 14; [2010] 1 W.L.R. 753 the Supreme
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However:

“The fact that the work was performed was not conclusive in itsclf that the part.ies must have entered
into a contract however it is plainly a very relevant factor pointing in that directlon; ‘Whether the cquﬂ
will hold that a binding contract was made depends upon all the circumstances of the case, of which
that is but one.”®*

(i) Essential terms

The parties are to be regarded as masters of their cont_ractual fate in dctepnm—
ing what terms are essential.® It is for the parties to decide v&{hether they wish to
be bound and, if so, by what terms, whether important or unimportant.*’ EV@] if
certain terms of economic or other significance to the parties have not been ﬁpahsed,
an objective appraisal of their words and conduct may lead to' t_he conclusion that
they did not intend agreement of such terms to be a pre-condition to a concluded
and legally binding agreement.®

Essential terms may include parties, price, time and description of WOI’kS. and
these are normally considered necessary to make the contract (_:ommercmlly
workable. Lack of agreement as to parties can atise when companies have com-
mon directors and there is confusion as to which company is intended to be a
contracting party.® It can also arise when there is an issue as to \lJVthhBI: a cont?act
is with an agent or its principal.® Silence by the parties as to either price or time
may not alone prevent a contract coming into existence, for 1f the o_ther elssent_lal
terms are agreed then a reasonable charge or time for complf;tmn }Mﬂl be implied
by the Supply of Coods and Services Act 1982.%! The description of 1_:he works may
be in wide tern.s*> and it may be subject to the retrospective operation of a varia-
tion clause Thus in Trollope & Colls Ltd v Atomic Power Constructions Ltd® an
offer was made in February 1959 to carry out certain works for £x. In June 1959,
while the parties were still negotiating the terms of the contract, work commenced
anic Vias still continuing in April 1960 when the parties agreed upon all the es-
seat.al terms including a clause providing for the variation of the contract work. By
April 1960, as a result of variations, the worl to be camed out and thf? price to be
paid if there was a contract differed from the work and price referred to in the Febru-

Court considered Percy Trentham and Lord Clarke stated at [54] that there was no c.onﬂlcthctween
Steyn LI°s approach and the approach adopted by Goff J in Brifish Steel Corpor_a.!zon v Cleveland
Bridge and Engineering Co Ltd [1984] 1 All ER. 504. Each case depends upon its own facts.

8 RT.S. Flexible Systems v Molkerei [2010] UKSC 14; [2010] 1 W.L.R. 753 at [54].

8 Pgengn v Feed Products [1987] 2 Lloyd’s Rep. 601 at 611, CA. o .

¥ Pagnan v Feed Products [1987] 2 Lloyd’s Rep. 601 at 611, CAA at 619; in Mitsui Babco_ck En.erg_y
Ltd v John Brown Engineering Ltd (1996) 51 Con L.R. 129 (signed agreement, reserving provi-
sions which were not essential).

8 R.T.S. Flexible Systems v Molkerei [2010] UKSC 14; [2010] 1 W.L.R. 753 at [45]. i

8 Cf. Damon v Hapag-Lloyd [1985] 1 W.L.R. 435; Badgerhill Properties Ltd v Cottrell (1991) 34

LR.23.
Rt ]See the Panorama Developments (Guildford) Ltd v Fidelis Furnishing Fabrics Lid [1971] 2 Q.B.
. See also para.14-031. ‘

% g::; !pS:z\LB—Oﬂ; scg also, Malcolm v Chancellor, Masters and Scholars thhe:z University of Oxford,
The Times, 19 December 1990; Drake & Scull Engineering Lid v Higgs & Hill Northern Ltd (199{1)
11 Const. LT (lack of agreed daywork could be overcome by a yeasonable rate_) and Hescorp Italia
Spd v Morrison Consiruction (2000) 75 Con. L.R. 51 (completion date essential).

% See para.4—044.

% [1963] 1 W.L.R. 333,
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ary 1959 offer, but it was held that a contract came into existence upon the terms
finally agreed in April 1960,

(j) Subject to contract

If a purported acceptance is expressed to be “subject to contract”, or some other
words™ are used which show that further negotiations or events are contemplated,
there is no concluded contract.* The words “subject to contract” have acquired a
definite ascertained legal meaning.® They mean more than that acceptance must be
in writing and at the lowest those who use them guard against being contractually
bound without further action on their part.”” Very exceptionally the words may be
used in relation to an agreement which is nevertheless binding.? There may be a
concluded contract where the parties have agreed upon all the terms and merely
agree that these shall later be embodied in a formal document.% The fact that a party
starts work while a contract is being negotiated subject to contract does not, of itself,
mean that there was contract on the terms agreed subject to contract. It all depends
on the circumstances, 1%

Waiver of “subject to contract”. Ina “subject to contract” case, the question was
often whether the parties have nevertheless agreed to enter into contractual rela-
tions on particular terms notwithstanding their earlier understanding or agreement.
It is possible for an agreement “subject to contract” or “subject to written contract”
to become legally binding if the parties later agreed to waive that condition, for they
were in effect making a firm contract by reference to the terms of the earlier agree-
ment or waiving the “subject to written contract” term or understanding.'®" Whether
the parties agreed to enter into a binding contract, waiving reliance on the “subject

% e.g. “subject to strike and lock-out clauses™ Love & Stewart Ltd v S. Instone (1917)33 T.L.R. 475;

“subject to surveyor’s report™ Marks v Board (1930) 46 T.L.R. 424; “subject to satisfactory survey™:
Astra Trust Lid v Adams & Williams [1969] 1 Lloyd’s Rep. 81; “subject to satisfactory running
trials™: John Howard & Co v J.P. Knight Ltd [1969] 1 Lloyd’s Rep. 364; “subject to appropriate
amendments ... to be mutually agreed”: Ignazio Messina & Co v Polskie Linie Oceaniczne [1995]
2 Lloyd’s Rep. 566; the use of the words “to be agreed” may not prevent a concluded contract:
Mamidoil-Jetoil Greek Petroleum v Okta Crude Oil Refmery [2001] 2 Lloyd's Rep. 76 at 89; Wil-
lis Management Ltd v Cable & Wireless Plc [2005] 2 Lloyd’s Rep. 597 at 604, CA.

Rossiter v Miller (1878) 3 App. Cas. 1124, HL; Bozson v Altrincham UDC (1903) 67 I.P. 397, CA,;
Chillingworth v Esche [1924] 1 Ch. 97, CA; cf. Branea v Cobarro [1947] K.B. 854, CA; Small-
man v Smallman [1972] Fam. 25 at 32, CA; Brown v Gould [1972] Ch. 53; Tiverton Estates Ltd v
Wearwell Ltd [1975] Ch. 146, CA; Muntorn v GLC [1976] 1 W.L.R. 649, CA. For a discussion of
the principles relating to a contract subject to a suspensive condition, see Cranleigh Precision
Engineering Lid v Bryant [1965] 1 W.LR. 1293.

Chillingworth v Esche [1924] 1 Ch. 97, CA. The words, once introduced, can only cease ‘o apply
if the parties expressly or by necessary implication so agree; see Cofien v Nessdale [1982]2 All ER.
97, CA.

Fraser Williams v Prudential Holborn (1993) 64 B.LR. 1, CA: Whittle Moer = Simited v Hol-
lywood Express Ltd [2009] EWCA Civ 1189; Bennett (Electrical) Services Lid v fviron Lid [2007]
EWHC 49 (TCC) at [15].

As in Alpenstaw v Regalian [1985] | W.L.R. 721. The cases in which the meaning of “subject to
contract” has been displaced may be described as cases where “something has gone wrong with the
language” so that the meaning can be resolved by the usual methods of construction: Confetti
Records v Warner Music [2003] All E.R. (D) 61, Ch D.

Rossiter v Miller (1878) 3 App. Cas. 1124, HL; Lewis v Brass (1877) 3 Q.B.D. 667, CA: Love &
Stewart Lid v S. Instone (1917) 33 T.L.R. 475.

19 R.T'S. Flexible Systems v Molkerei [2010] UKSC 14; [2010] 1 W.L.R. 753, [471.

W R.T.S. Flexible Systems v Molkerei [2010] UKSC 14; [2010] 1 W.L.R. 753, [55]-[56] referring to
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to contract” term depends upon all the circumstances of the case, but the court will
pot lightly so hold.'®?

(k) Certainty of terms

Certainty of terms. In order to constitute a valid_ contract the parties must so
express themselves that their meaning can be determined with a reasonable d.egr‘ee
of certainty.%> The courts will strive to construe terms so as to find the requisite
degree of certainty and will strain to be the preserver a_nd not the destroyer ](:)1:
bargains, especially where the parties have acted upon their a.pparent agreemeut.
The courts are reluctant to conclude that what the parties 1ntep_d§d to be a
contractual agreement is too uncertain to be of contractual effect: this is more so
where a party has acted upon it.!%

In some cases the meaning may not be capable of determination._ Thus agree-
ments for the sale of goods “on hire-purchase terms over two years”,'% and “subject
to war clause™. 197 have been held to be too vague.'™ However:

“__a distinction must be drawn between a clause which is meaningless and a _c]ausc which 1s yet to
be agreed. A clause which is meaningless can often be ignored th]g still leaving the contract good;
whereas a clause which has yet to be agreed may mean that there is no contract at all because the
parties have not agreed on all the essential terms.”%

Reference to reasonable requirements or standards is not too vague. The court
or arbitrator, when there is an arbitration clause can, in d_efault of agreement,
determine what is reasonable.!'® The presence of an arbitratlc?n clause may assist
the courts to hola that a contract is sufficiently certain or is capable of being

Gallizie Homes Ltd v J. Jarvis & Sons Ltd which cited with approval the statement of the authors
of izgarry and Wade: The Law of Real Property, 5th edn (London: Sweet & Maxwell, 1984),
PP S48-569. )

1122 1.8, Flexible Systems v Molkerei [2010] UKSC 14; [2010] | W.L.R. 753, [56]. .

1030 ord Maugham in Scammell v Quston [1941] A.C. 25], at 25_5, HL; _Bus/zwail Properties Lid v
Vortex Properties Ltd [1976] 1 W.L.R. 591, CA; cf: Lord Wright, Hillas & Co Ltd v Arcos Ltd
(1932) 147 L.T. 503 at 504, HL and see “Valid meaning”, at para.3-038.

104 Seammell v Dicker [2005] 3 All E.R. 838, CA. )

105 Maple Leaf'v Vouvrey [2009] 1 Lloyd’s Rep. 475, not affected b)_f ap[ieal. .

Scammell v Ouston [1941] A.C. 251, HL: “a rare case of uncertainty’ Seammell v Dicker [2005] 3
ey Co Ltd [1944] 1 K.B. 12, CA

107 Bichop & Baxier v Anglo-Eastern Co Ltd B. 12, CA. o

108 See aio, British Elec;f’fcai, eic., Lid v Patley Pressings £Ltd [1953] 1 W.L.R. 280: “Subject to force
majeure conditions” too vague; Nicolene v Simmonds [1953] 1 Q.B. 543 at 552, CA,; Hong _Giia?f
& Co Lid v R. Jumabhoy & Sons Ltd [1960] A.C. 684 at 700, PC, a sale “sub_]e.ct to force_ma_]euru
and shipment™ valid; Edwards v Skyways Ltd [1964] 1 W.L.R. 349; Three Rwers”demg Cov
Gwinear and District Farmers (1967) 111 8.J. 831, CA, sale of “400 tons (approx.)” of barley not
void for uncertainty; Mileform Ltd v Interserve Security Ltd [2013] EWHC 3386 (QB) where the
“exclusivity” term was too uncertain. )

W T Nicofentzv Simmonds [1953] 1 Q.B. 543 at 551, CA; Lovelock Lid v Exporiles [1968] 1 Lloydvs
Rep. 163, CA; Shamrock SS Co Ltd v Storey (1899) 81 L.T. 413, C_A;-Hobb?v Eiadget! and Co
(Reinsurance) v J.C. Kirkland Lid [1969] 2 Lloyd’s Rep. 547, CA; Man‘:':dc)zf—.feton’ C;r:eek Perro_[eum.
v Okta Crude Oil Refinery [2001] 2 Lloyd’s Rep. 76, 89, CA (effect of “to be agreed” on certainty);
Willis Management Lid v Cable & Wireless Plc [2005] 2 Llo}{d’s Rep. 597, 604, CA;_ anfi MRI Trad-
ing AG v Erdenet Mining Corporation LLC [2013] EWCA Civ 156, CA (where a sh1pp12g schedule
and certain terms were to “be agreed during the negotiations of terms for 2010 terms™). See also
“subject to contract” above at para.2—-029.

U0 See Sweet & Maxwell Lid v Universal News Services Lid [1964] 2 Q.B. 699, CA.
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1. DEFECTIVE PREMISES AcT 1972

’ The Defec'tive Premises Act 1972, which came into operation on 1 J anuary 1974
mposes duties upon persons taking on work for or in connection with the provi-’
sion of a dwelling.! The liability extends to contract work, work done without a
contract but in circumstances where a quantum meruit ma’y be. claimed, to work
d_one voluntarily, and to cases in which a building owner does the work 2 The du-
ties are additional to any duty otherwise owed?® and cannot be exéludad ou
restricted.* Thus it is still necessary to consider the position in contract and i torts
and under .38 of the Building Act 1984.6 The Act does not apply where fh;re is

T;); a di]s;:u.s:sion ofthe_/\ct and its origins, see D.&F. Estates v Church Commissioners [1989] A.C.

77 at 193 ;L_nd follt_;wmg, _HL; of. Murphy v Brentwood DC [1991] 1 A.C. 398, HL for the Act’s

significance in relation to Liabilities in negligence.

A[exang’er vMer_“cuuris [1979] 1 W.L.R. 1270 at 1273, CA.

Efie;gve_ Prex;ilstels ;f;;r 11)9;‘2 5.6(2). For a highly critical article by J.R. Spencer see “The Defec-
‘e Premises Ac . Defective Law and Defective Law Reform” b

*  Defective Premises Act 1972 5.6(3). i Refom (197 CLY 307323

3 See Ch.7.

See Section 4 of this chapter.
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DEFECTIVE PREMISES ACT 1972

an “approved scheme”.” For a period until 1979, the National House-Building
Council’s schemes were approved schemes for the purposes of 5.2 of the Act.
However, the last such scheme came to an end on 31 March 1979, thus removing
a major potential restriction on the operation of the Act.® The Act had no retrospec-
tive effect, so persons who had taken on waork before the Act came into force owed
no duty to the claimants under the statute.’

The duty to build dwellings properly. Section 1(1) of the Act provides:

“A person taking on work for or in connection with the provision of a dwelling (whether the dwell-
ing is provided by the erection or by the conversion or enlargement of a building) owes a duty—
(a)  ifthe dwelling is provided to the order of any person, to that person;: and
(b)  without prejudice Lo paragraph (a) above, Lo every person who acquires an interest (whether
legal or equitable) in the dwelling;
{o see that the work which he takes on is done in a workmanlike or, as the case may be, professional
mantier, with proper materials and so that as regards that work the dwelling will be fit for habitation
when completed.”

The Act applies to a “dwelling”, which is not defined by the statute. It presumably
applies to any building used or capable of being used as a residence and thus must
have all the essential elements such as floors, doors, etc.’® In a block of flats a
“dwelling” comprises each apartment, together with its balcony to which the oc-
cupier of the apartment had exclusive access for living. The common parts and
basement car park do not constitute part of the “dwelling”."" Whilst the Act covers
the conversion or enlargement of a building it does not include repair works to an
existing dwellinz.'? The Act applies not merely to the “dwelling” but to “work for
or in connection with the provision of a dwelling”. Whilst this will be a question
of fact in €acii case, the structural and common parts of a block of apartments fall
within tixie description. Thus where two separate blocks of apartments were
cons'tusiad by the same builder to the same specification and by the terms of the
leuses of each apartment, each occupier was liable to make payments to a manage-
mant company responsible for the maintenance and repair of both blocks and each
owner of an apartment had a right of access to the common parts of both blocks,
then the structural and common parts provided in one block could be said to have
been carried out in connection with the provision of an apartment in another block."
At first sight, it might be thought that the standard to be achieved corresponds
substantially with that required by the usual implied terms upon sale of a house n

T See Defective Premises Act 1972 5.2(1).

$  See Defective Premises Act 1972 5.2(1) and the House-building Standards (Approved Scheme, efc.)
Orders 1973 (SI 1973/1843), 1975 (ST 1975/1462), 1977 (SI 1977/642), and 1979 (SI 1979/381).
The 1979 Order was ineffective since the documents with the numbers referred to in it were never
published. Other schemes can be approved under the Act. For the position where there 1s compulsory
acquisition, sec Defective Premises Act 1972 8.2(7).

9 Alexander v Mercouris [1979] | W.LR. 1270, CA; Rimmer v Liverpool CC[1985] Q.B. 1 at 7, CA.

10 See Halshury's Laws, 5th edn (London: Butterworths, 2011), Vol.6, para.275 as t0 a “building”. In
Catlin Estates Ltd v Carter Jonas [2005] BWHC 2315 (TCC) it was held that the Act applied to a
building used or capable of being used as a dwelling not being @ building which is used
predominantly for commercial and industrial purposes (at [296]).

U Rendlesham Estates Plc v Barr Ltd [2014] EWHC 3968 (TCC).

2 Jacobs v Morfon and Partners (1994) 72 B.L.R. 92; Saigol v Cranley Mansions unteported 6 July
1985, CA; Jenson v Faux [2011] EWCA Civ 423, CA.

13 Rendlesham Estates Ple v Barr Ltd [2014] EWHC 3968 (TCC).
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16-004

dwelling unfit for occupation.
of the building of a structural element of the dwel
dwelling forms part, which exists a
may make the dwelling unfit for occupation.

16-005

meaning of the Act. Thus ordin

VARIOUS LEGISLATION

number of defects consequent on t}
: . h
breach of duty, the test is whether the dwelling “as a whole” is fit for habitatjonli

In Harrison v Shepherd Homes Lid it was held that defects in the foundationg j, d
rendered properties unfit for habitation notwithstanding the fact that the dama e?
the properties themselves was relatively minor.!s Tt was thought unreasonab]ge to
const;m_a the section so that defendants were liable to a person who was not ey .
t}_ie otiginal purchaser for trivial defects.!” A person within the section doing profeen
_s,lonal. wprk has to do it in a professional manner. It is thought that all persons coy -
ing within the section are under a strict duty to fulfil its requirements, and thatn'q
would not be a_defence to show that the work was done with proper c-e:re. #
Section 1(1) imposes liability not only for misfeasance but also for nop.

feasance and so it applies to a failure to car
: Y out necessary work as well as ¢ =
Tylng out work badly.'s Further: Y U8

« .
...if, when the work is completed, the dwelling is without some essential att;

damp course—it may well then be unfit for human habitation even though th
the lack of that attribute have not then become patent.”!?

tibute—e.g. aroof or 2
e problems resulting from

In Rendlesham Estates Pjc20 the court set out hel
to be applied in considering whether a dwell ing
be capable of occupation for a
of the occupants and without u

nelpful guidance as to the standarg
ling is “fit for habitation”. Thus it must
reasonable time without risk to the health or safety

ndue inconvenience or discomfort to the occu
: a . : pants.
In applying these tests, the date of completion of the work is the relevant date for

these burposes and if the dwelling would not be approved under the Building
Regulations as fit for occupation it would probably not be “fit for habitation™ The
defepts must be considered as a whole when applying this test and must be

» such as frequent breakdowns of a lift, may render 2

Furthermore, a risk of failure within the design life
ling or the building of which the
t the date of completion, whether patent or latent,
It is a question in each case of whether a person has taken on work within tle

arily it will include the main contractor and auy

—_—— e

14

See par‘?.BI—[.l29.. Such seems to have been the intention of the Law Commission
No.40, “Chif Liability of Vendors and Lessors for Defective Premises”.
Bole v Huntsbuild Ltd (2009) 127 Con. LR. 154, CA.

[2011] EWHC 1811 (TCC). Ramsey J: “Whilst [ do not consider that the
has rem_iered them unfit for habitation, on balance, T am
foundations are properly matters which could be said
(at [164]).

Thompson v Clive dlexander & Parmmers (1992) 59 B.LR. 77,
Andrews v Schooling [199111 W.LR. 783, CA; Smith v Drumm [1996] E.G.C.S. 192,

drews v Schooling [1 99111 W.L.R. 783 at 790, CA.
Rendlesham Estates Ple v Bayr Lid [2014] EWHC 3968 (TCC).

[510]

Working Paper

damage to the properties
_persgaded that any significant defects in
to give rise to a lack of fitness for habitation”
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professiona] person, such as an architect, e_ngineer or quanti.ty surveyor z}nld any su}llj—
contractor specifically employed on or in connection with the prov:mﬂon of the
dwelling. However, it seems, other persons may be_ hable._ T_hus a person, po}fa
qualified architect, who provides plans for the dwelling is, it is submltt_ed, within
the section, and so too is a supplier who makeg up some component specifically fpr
the dwelling in question. How far other suppliers w_ho provide such goods as boil-
ers suitable for use in dwellings to a builder can be liable must depend upon the ap-
plication of the section to the facts of a partlcular_ case. Itis not clear whether a lo-
cal authority performing its duties under the building regulations can ever come
within the section.?! o _ _

However, the owner of a dwelling is not “takL_ng on Work_ for or in com}ectlon
with the provision of a dwelling” merely by giving instructions or arranging for
work to be done.??

Section 1(2) and (3) of the Act provide:

“(2) A person who takes on any such work for‘ another on terms that he is to do 1tl mha?coadmc_i
with instructions given by or on behalf of that other shall, to the extent to w hich he does i
properly in accordance with those instructions, be treated for the purposes 01:‘ th]s\ sec(tiloln f.s
discharging the duty imposed on him by subsection (1) above except where he owes a duty to
that other to wam him of any defects in the instructions and fails to dlscharge thgt dut_y.

(3) A person shall not be treated for the purposes of subsection (2) above as hgwndg gl:ﬂ?:l’l Instruc-
tions for the doing of work merely because he ha_s ag'rceq to ,t’he work being done in a speci-
fied manner, with specified materials or to a specified design.

Defence of “instructions”.

There is no definition of the word “instructions”™ and it is difficult to understand its
ambit. Subsection (3) helps in that it contrasts a mere agreement that work shall be
done in a specifi=d way with the giving of instructions.” At least 5 seems fairly cle_lar
that a person-in the position of the purchaser in Lynch v Thorne?* would ordinarily
have a remedy-under the Act. At the other end of the spectrum a contractor peI.‘fOI‘IT,l—
ing woriv.under the Standard Form of Building Contract acl:co?dlmg to a_rchltect s
instrvicirens or in accordance with the contract documents 1s, it is submitted, and
sntiect to the exception as to warning,? entitled to the defence proylded by subs.(2).
between these extremes it must be a question of fact and degree in each case as to
whether the communication relied on is an instruction or a mere agreement.

The Act does not itself impose a duty to warn and presumably does not refer to
a mere moral duty. The result is, it is thought, that the exception as to a duty to wam
must refer to a duty arising in contract or conceivably in tort.2®

Persons owing the duty. Section 1(4) of the Act provides:

“A person who—

2 See also Defective Premises Act 1972 s.1(4), discussed at para.]6-009'. For locezl ‘authormcs’ li=
ability as landlords to tenants under 8.4 of the Act, see, e.g. Rimmer v Liverpool (,'(, [1985]Q.B. |
at 10, CA; McDonagh v Kent A.H.A. (1981) 134 N.L.J. 567; Smith v Bradford MC (1982) .44 P. &
C.R. 171, CA; Lee v Leeds CC [2002] 1 W.L.R. 1488, CA; Dlzr'.;n v J_BTadford Metropolitan DC
[2002] 3 E.G.L.R. 104, CA. As to the extent of a landlord’s liabilitics under s.4 see Alker v
Collingwood Housing Association [2007] 1 W.L.R. 2230.

2 Mirza v Baljit S. Bhandal unreported 27 April 1999, but see s.1(4), para.[ﬁ— 009, -

% But see Mirza v Baljit S. Bhandal unreported 27 April 1999. Sce also Zenstrom v Fagot [2013]
EWHC 288 (TCC).

#* [1956] 1 W.L.R. 303, CA, discussed in para.3—083.

2 See para.16-008 and following.

¥ See Ch.7.
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(a)  in the course of a business which consists of or includes providing or arranging for the
provision of dwellings or installationg in dwellings; or
b} in the exercise of a ower of making such
P g

INT RCTION AcT 1990
CONTROL OF POLLUTION ACT 1974 AND ENVIRONMENTAL PROTECTIO

~ 5 . = . o *
: p M p Op y ‘ 5
(lal lages IOI IOSS O[ use 0{ ca 1td1 Whllgt tllB I erty 18 Ullﬂ]llabltable are not, 1
Would s€em, Ieb()irf:lable.

; i he damages 16-013
g provision or arrangements conferred by or by In Rendlesham Estates Plc® the court r.e_]e(;ted Eﬁctsgiiiitlszggzzguﬂon to %he
Ot afimy et R Bl aparst L R b rESfﬂthd tclzthg cost of the necessary repairs.
arranges Tor another to falfc on wo_rk for or in connection with the provision of a dwelling shajj be management company of th_e apartment blocks Of aiting the deforinmossary o
treated for the purposes of this section as included among the persons whe have taken on the work " Instead each owner was ent?t]ed.to lthg'ﬁlutﬁgsgoc:t I:Frenlédying the common parts
In order to fall within subs.(a) above it is not necessary that the business neeq suslie Tig flat ot for qc.cgl?[atlogl’iler\l; Ltlh;:gresult, In order to avoid over-recovery of
provide more than one dwelling. In other words the main object of the business neeq where this was requiree (‘f iq ent sum could only be enforced against the builder
not be the provision or installation of dwellings. It may be a “one-off’ activity for damages, the 1elevantdjll17 ﬁ that damages were paid to the claimants’ solicitor to
the business in question.?” The section will evidently include the person often once and then on cok? lljlzeﬁt of the management company to enable it to carry out
termed “the developer” within the ambit of those who take on work, It will alsg ap- hold the money for_ tﬁ ©ne
ply to each member of a partnership where the definition js satisfied as regards the themecessary:repajrs,
partnership itself.2s 2. CoNTROL OF POLLUTION AcT 1974 AND ENVIRONMENTAL
: 0
16-010 Limitation of actions, Section 1(5) of the Act provides that any cause of actioq PROTECTION AcT 199
for breach of the duty imposed by the section shall be deemed for limitation . ites. Part 111 of the Control of Pollution Act 1974 16-014
purposes to have accrued at the time when the dwelling was completed. If afiey that Noise on C‘?“SEFHCHOH " ,e il statutory provisions (now in the Environmental
ume a person who has done work for or jn connection with the provision of the concerns noise.* There are E’enill:d) for summary proceedings to prevent noise
dwelling does further work to rectify the work already done, any such cayse of ac- REGIELION AEE 1994 & 4smf13‘t‘ nall tilere are specific provisions in the Control
tion in respect of that further work 18 deemed to have accrued af the time when the S e [ 1110f 3i[sc on construction sites.*! The local author-
further work was finished 2 Thus a fresh cause of action will accrue where further of Pollution Act 1974 for contr(t)_ CZ 11111(1) osing requirements as to the way in which
work is carried out which fails to rectify a defect in the original work, even though ity is empowered to serveba - ;ried ogt The notice must be served on the person
that further work is itself properly executed.30 Thys the limitation period starts at a construction works are to be ca b ‘-[hat the notice came to the attention O_fthat
date different from that relevant to a claim in tort 3! Section 14A of the Limitation carrying out t.h ST, e S]il -C]ee]cif the plant or machinery which is or is not
Act 1980 does not apply to claims under the Defective Premises Aot 32 Perljon'42 (T(:?C{i:;lgdm; Eﬁg 1\(;:}1“_8:}131&)6 Vgorks may be carried out and the leve413 (;;f
to be used, the » faa 1 eal to a magistrates’ court.
16-011  Continuing duty upen disposal of premises. Section 3 of the Act imposes a noise whica ray be emitted. _Ther'c - rigglft tﬁaﬁfge \,rvithoufr.f:’I reasonable excuse
continuing duty of care upon persons who have carried out works of construction, PECSOAEN PONLIRVENGS Aty IRHICHICR ly only to works being carried out or go-
repair, maintenance or demolition upon premises after they have disposed of them, is.guilty of an offence.* Such notices apf_ 4 A fresh notice was required for worls
There are exceptions to the duty 32 e ougat th:;;)r;e;;f ;2?;2;?1?@9‘[ “ However, there is nothing in thtel
an'the same site un era ; : 5 5 ion an embargo whic
16-012 Measure of damages. This is not dea]t with by the Act. However, general dam- Act that prevents the High Court fromgnlposgggebznlélélrlﬁ:: Act 45
ages for loss of use consequent upon a breach under the Act have been awarded, is more extensive than that prescribed by d?.l , to carry out construction work to ap-  16-015
Thus, it is submitted that al] reasonably foresceable losses that arc the natural There are provisions for a person intending to carry

consequence of the breach are recoverable, which ma

v include economic loss, as
it is now understood, as well as consequential econo

mic loss.3 However, general

i i ive subject
ply to the local authority for consent, which the local authority may give subjec

ella Casa Ltd v Vinestone [2006] B.L.R. 72. .

L — o 7 Ltd [2014] EWHC 3968 (TCC). ) )

3 . . ) . im Estaies Plc v Barr Ltd [ 2 68 (¢ o on Construction Site
T Mirza v Balfit 5. Bhandal unreported 27 April 1999, % Rendlesham o ion sites, A.J. Waite, “Statutory Controls

> Tortim J p i ¥ See generally on noise on construction sites,

)

For limitation generally, see Section 3 of this chapter.
Alderson v Beetham Organisation Ltd [2003] B.L.R. 217, CA.
See Rimmer v Liverpool CC 1 985] Q.B. 1 at 15, CA.

2 Samuel Payne v John Seitchell Lid [2002] B.L.R. 489.

- See also para.3-071. The m
see. e.g. M.A. Jones and A.
Maxwell, 2013), para.12-84.
Bayoumi v Protim Service_\'Ltd[IF)Qﬁ] E.G.C.S. 187, CA. See also
192. For an article discussing these decisions see Murdoch and
tive Premises” (1997) E.G. 9706 at 151
See “Economic loss™ at para.7-021.
See “Consequential economic loge™ at para.7-024.

atter is dealt with summarily as it is more sujtahle to a worl on torts:
- Dugdale, Clerk & Lindsell on T, orts, 21st edn (London: Sweet &

Smith v Drumm [1996] E.G.C.S.
Murdoch, “New Light on Defec-
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ise” t. L.J. 97. _ _ At
i gms’c n%ii?glééfgtgbzﬁn Act 1990 5.80--82, as amended by the Noise and Statutory Nuisance
NVITO! C

Envi : “Statutory
1993 and 5.86 of the Clean Neighbourhoods and Environment Act 2005; and see “Statutory
nuisances” at para.16-022.
i : dol.
e ntrol of Pollution Act 1974 ss.60 an 5
42 j:;?%‘ui!ding Ltd v London Borough of Camden (1996) 55 Con. L.R. 8
tion Act 1974 s.70(1). _ 9961 55 Con
:4 gonggll ((:11: F*:(Jolllll.t;il(f::Act 1974 5.60. Amec Building Ltd v London Borough of Camden (1996)
on

L.R. 82.
¥ Walter Lilly v Westminster CC [1994] C.1LL.L. 937, DC. e o el Bondn Evpoy sl
% See Lloyds Bank v Guardian Assurance (1986) 35 B.L.R. 34, CA; cf. )

Construction [1992] 3 All E.R. 697; (1988) 49 B.L.R. 1, CA.
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16-016 The Environmental Protection Act 1990,

16-017 Pollution control. Section [ of the Act contains

16-018

16-019

16-020
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to conditions or limitations.47 Again there isa ri

A person who knowingly carries out works or permits works to be carried out in
contravention of any such condition is guilty of an offence.* There are also Provi-
sions regulating the level of noise that is acceptable emanating from new buijld.
ings to which a noise abatement order will apply.4

ght of appeal to a magistrates’ court,

This Act (as amended by the Environ-
ment Act 1995) contains legislation of potential relevance to the construction

industry relating, amongst other things, to integrated pollution control and air pol-
lution control, waste on land,*' contaminated land,* and statutory nuisances and
clean air. The majority of the provisions of the 1990 Act are in force

broad definitions of the “envirop.-
ment” and “pollution of the environment™

“(2) The ‘environment” consists of all, or any, of the following media, namely, the air, water and

land; and the medium of air includes the air within buildings and the air within other natyra|
or man-made structures above or below ground.

(3)  ‘Pollution of the environment® means pollution
environmental medium) from any process of s
to man or any other living organisms supporte;

ofthe environment due to the release (into any
ubstances which are capable of causing harm
d by the cnvironment.”

By s.2(1) of the Act, the Secretary of State may, by re
description of process for the carrying on of which, after a prescribed date, an
authorisation is required under s.6.55 Section 3 empowers the Secretary of State to
make regulations establishing standards, objectives or requirements in relation to
prescribed processes or substances, in particular as to releases of substances from
prescribed processes, 55

Section 79(1)(a) of the 1990 Act is directed at the pre
feature in itself prejudicial to health as a source of possi
ness and does not extend to the layout of the premises,
layout, or the facilities that ought to be installed.s?

Authorisations under s.6 may, by 5.7(1), be subject to specific conditions. Sec-
tion 7 introduces a number of Important concepts into the Act, including the objec-
tive of ensuring that, in carrying on a prescribed process, the best available
techniques not entailing excessive cost (BATNEEC) will be used to prevent the
release of prescribed substances into the environment and/or to render these and

-_— O

7 Centrol of Pollution Act 1974 8.61.
4 Control of Pollution Act 1974 5.61. For an article on this section
of the Control of Pollution Act 19747 (1993) 9 Const. L.J. 170,
Control of Pollution Act 1974 5.67.

Environmental Protection Act 1990 Pt L.

Environmental Protection Act 1990 Pt II, not discussed further.
Environmental Protection Act 1990 Pt IIA,
Environmental Protection Act 1990 Pt IIL

But see the relevant statutory instruments for the detailed and somewhat complex implementation
of the Act. Sections 1-to 28 will be repealed by 5.7(3) of the Pollution Prevention and Control Act

gulations, prescribe any

sence in premises of some
ble infection, disease or ill-
unavoidable use within the

» see S. Chakravorty, “Section 61

insetted by the Environment Act 1995 3R

§.120(3) Sch.24 as appointed by art.3 to (SI 1996/186).

A series of regulations were made in 1991 and 19931996 prescribing various processes.

No such regulations have vet been made, but “plans” have been made under 5.3(5).

Birmingham CC v Oalkley [2001]71 A.C. 617, HL. See also Griffiths v Pembrokeshire CC, The Times,
19 April 2000, DC—the smell of smoke, without there being any visible particles, was sufficient to
constitute a smoke nuisance under 5.79(1)(b) of the Environmental Protection Act 1990.
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i imi i i ndition in all
58 There is a similar implied co
substances harmless.’ B : . nal
Ot?lfc:risatiom 59 The requirement of authorisation and what _wsl_l be nlf:eurisizzgyWhEm
iu11eedlto be borne in mind by those developing and designing p ;
: 1 60
prescribed processes are carried on.

taminated land. Sections 78A to 78YC of the 1990 Act®! make provﬁ}g?hizf
(t:lmlrea ulation and remediation of contaminated _la{ld w1th_ the lgteTitrl]OH\,% :, at
F Z to%ether the requirements of a number of existing regimes dealing
in ¢ -
relating to contaminated land™.®2

uisances. Section 79(1) of the Act (as amen_ded by the Env;ron;r;:srg
Stammgy(lil fines as “statutory nuisances” various matters including any prtia{n e
Act 199, ) tetenas to be prejudicial to health or a nuisal_lc.fa_; the enusmqn o E"r‘n?]ée,
of SUC?L . S“aand noise from premises so as to be prejudicial to health or a nui aab ;
Z'r[l%:ie;oi?;ﬁ:hich is prejudicial to health or aiu%igance ergﬁzi Sfr(;r;ti cz}rl g:éli%r th)é ;

i i equipment in a strect.® These pro 15,

\eiﬁ?cl)ilczl;ne?ﬁ},u?;g zlior?gs?de those of the Controéa(t);‘[lzé)llll[u]'iﬁi?g 5 91:?5 EI;nog?f}
a}uthorities Ef[mvgelllf: ZUI;E\ZE;ITO%}‘;; ;,? %ltloe ;Zggnznoz whom an abate_ment notice slﬁxlll
e SOH 1"2; ecified in 5.80(2) and include, depending on thf_: cu‘cumst@ces_, 1e
B ariné)ible for the nuisance and the owner or occupier of the p%erlllf[s\eif
Where fespé tement notice has not been complied with, the local lauthorlty itse
W:;;%;; ta]‘uil nuisance.® The provisions are relevant both to the design of premises
me ;

and to site control during their construction.®
1. LIMTATION AcT 1980 AND LATENT DAMAGE AcT 1986

imi i ithi i i t be

The Limitasion Act 1980 imposes limits of time within Whlch_ aC}](ﬁlS %1;1;5  be

brought o fhey become barred.® The Act must be re_ferre(li to for its ful tedj ectand
i;(;l;%m: tar there are special provisions for personal injuries that are no §

i > 33 7(10). .
8 Bnvi tal Protection Act 1990 55.7(2) and o ) ‘ - of the “best
;‘; EEET’ZI;X;C;;I Prmtcction Act 1990 5.7(4). See also 5.7(7) for the further concept o
ice ironmental option™. . s contraven.
80 grcaecglz(:)béi\?r‘;l;ﬁ?;ntal Protection Act 1990 .13 for etlj_j;)}—(_:exnenttpot;c\ii:ge;c ;:1:: sr;bed rocess
o ¥ conditi isati d 5.14 for prohibition notices whe s
tion of a condition of authorlsatlpn an : e e
involvi imminent risk of serious pollution of the envir : x P
8 ;ﬂVﬂilfiI%;f;hle Env;‘?mmcnt Act 1995 5.57. This Act also establishes the Environment Agency
serte :
62 I—?C Official Report, SCB (Environment Bill), c01.30_l, 23 Ma_y 199r5.]d ncludes sewage treatment
& The definition of 5.79(1) is inclusive, subject to certain exceptions, alB o
3 works: Hotinslow London BC v Thames Water Utilities Lid [120_041 QC.1 S.mmk.)ry Nuisance Act 1993
4 This lz;st statutory nuisance was added by amcndmen; bytthe 1\_0;;;: 1;1; o kb Y s
inte
i tial amendments to ss.80 and 81. A steep . s Helgt ok 1o e
yu?igﬁ:ﬁg%;:hh; within the meaning of 5.79(1_) pf the Act 5113_(:‘6 t]h(ej?]cﬁ:rxwa}n;r;i 2t
cgzgr mere likelihood of accident causing personal injury—R. v Bristo X p.
sl -l i i business premises, it may be a defence to prove that
2 isance arises on industrial, trade or business p , s LoPpro
6 ‘\‘fl?: ]l::ets]ﬁ)f;;:icable means” were used to prevent, or counteract the effects of, the nu
6 et ental Protection Act 1990 5.81(3). _ _ - Outdoors Resula.
:7) ifl‘:{tr?;lizl;tﬁ arel(tjhe Noise Emission in the Environment by Equipment for use Outdoors Regu
for S nded, implementing EU 1eg151at19n. ' . . 70 (2001
L Ell';nst(\]f? J(':c?;fnﬁmn publi‘:,hed its R?:port, Limitation of Actions Law Commission No.270 (. )
" 4 i ~ . T
WhEi:Ch recommended substantial reform to the Limitation Act 1980.
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16-025
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Y © ; : . ; .
én this bogk. There are ordinary time-limits which are in certain instances subject
0 extension or _exc]_usxon.m There are important differences b

tion, a.l_ad a defence of limitation must be specifically pleaded.” If a defe

limitation Is ?aised, it is initially for the claimant to show that ::ts cause of ncf‘ ,
accrued within the limitation period. If the claimant does so. the burden asi::: o
the defer}dant to show that the apparent accrual of a cause oie action is mil dS' b
and that in reality it accrued at an earlier date.” k S

An action is commenced for limitation purposes when the court issues a claj

form at tl}e request of the claimant.” The date of service of the clainll form ial'm
relevant for limitation purposes although a claim form will not be valid unless Sét]ir;

served within due Flmeﬁ‘* A counterclaim is deemed to have commenced on th
same date as the original action.” i

Contract. The ordinary time-limit for an action founded on simple contract is g

years from t}_le date on which the cause of action accrues,” or 12 years fora com?rsu;
by deed.”” Time runs from the date of breach and not from its discovery since tEllf
aclcrual of a cause of action does not depend on any prior knowledge of ite
emslﬁc—:nce.?.8 N(_)r does a mere procedural bar to the bringing of a claim prevent ‘dmS
from running in respect of the cause of action to which it relates.™ If a person I'e
ab]§ or acco_uptab]e for a debt or other liquidated pecuniary claim acknowiidges thle-:
g_[alm n writing or makes any payment in respect of it, the right is treated as hayv

Ing accrued on and not before the date of the acknowledgment or payment.8 A -
acknowledgement need not identify the amount of the debt so long as it c.an bg

R

% For architects and professional men, see para.13-079.

L Li.mita‘fiou Act 1980. The main extensions and exclusions relevant to buildin
under “Latent damage”, “Fraud, concealment or mistake”
also, “Indemnitics™ at para.16-040.

Ronex Properties v John Laing Construction [1983] Q.B. 398, CA; Ketteman v Hanse
29-8;’} AC. 189, HL; CPR Practice Direction supplementing Pt 16 para.13.].
Cs;.;fgggiv Jirpghs [195312] 1 Q.B. 189, CA upheld at [1963] A.C. 758 at 784. HL London

gregational Union AT G ng i

S T]g sy v Harriss [1988] 1 AILER. 15, CA; of. Perryv Tendring DC (1984) 30
CPR r.7;.2_(1). FPR Practice Direction 7A para.5.1 states that where the claim form as
I:?C.GIVFK 1;1 the cc:zurt office on a date earlier than the date on which it was issued by the court, the
:V E:.I;I}l] is [ tought” on that earlier date for the purpeses of the Limitation Act, For circumslancés in
EWCA& é je\i[ugot;m; Wii aclllegcdly lost by the court, see Page v Hewetts Solicitors (4 Fi irm) [2012]

For ) ; e ;
bl Id party proceedings, sce Limitation Act 1980 s.1 and see also “Arbitra-

\R;];Iere ?ewice is within the Jurisdiction, the claimant must con

of the claim form before midnight on the calend

CPR 1.7.5(1). y S
**  Limitation Act 1980 5.35(1).

Ll
g8,

7 Gibbstui[d(lSSI)SQB D. 296 at 302; C. i

. .B.D. s Cartledge v Jopline (E. & S, L 8

N ;82, HL; z?agor v Stevens Scanlan & Co Ltd [1966] 1 Q Bp 19%( LR T

eveon Lid v Lucas CAV Ltd [1986] 1 W.LR. 462. anplicd mome - i
‘ _ G -L.R. 462, applied more recent] g -
. tion contract in JJ Metcalfe v Dennison unreported 6 December ?_()lnfi.y R R R
?Dercall,lnzl;:go? A?‘tﬂll%o ssﬁQ, 30and 31. See Amantilla Lid v Telefusion Pic (1987) Con. LR, 137
exatple of the workings of 5.29. It is not obvious that an o i .mour
_ ; pen offer of a small t of
money m response to a claim of a much larger amount is an ac knowledgement of the cl;l iTnOiinthoat

much larger amount: City & General (FHolh Lid v 7 ] i
T o e (Holborn) td v Roval & Sun Allignee Plc[2010] EWCA Civ

> £ contracts are discussed
and “Claims for contribution” below, See

5

! Properties

o

[~

-1
poc}

issued was

1plete the step required for sarvive
four months afier the date of its 185 1€! see
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ascertained by calculation or by reference to extrinsic cv@de:nce_.g‘ However, the time
limit may effectively be curtailed by a contractual limitation provision to the

contrary.®

Where a contractor is liable under an entire contract to complete works, the 16-026

limitation period for defects runs, it is submi‘tted, from the date of completion or
purported completion, and not from any carlier da}:e V\{hen that part of the works,
the subject matter of the defects, was carried out.® It is thought that :[hIS a‘lso ap-
plies to a contract where payment is by instalments but the contractor’s obligation
is to carry out and complete the whole of the works. Tn thf: usual case a cause of
action in contract against a designer arises when the design is first prepared or when
production information is first issued to the contractor although a fresh cause of ac-
tion may accrue if the designer is required to review the design at a later stage dyr-
ing the works. Such a duty arises if there is a good reason for such a review, which
is to be determined objectively having regard to what a reasonably competent
designer would do in the circumstances. A further duty to reconsider the dcs1gn_can
arise in the light of defects manifesting themselves s_ubsequent to pract}cal
completion. Breach of each fresh duty gives rise to a different cause of. action.
Where defective work has been carried out by a contractor, a cause of actl_on will
arise against an architect at the point in time when they ought to, but failed to,
identify the defects in question.® For breaches by the emplc_)yer against the contrac-
tor, time runs from the breach, so that, for example, if drawings and instructions are
not supplied at the proper time, it runs, it is submitted, from the daj[e when they
should have been supplied. A set-off which is a defence to the claim cannot be
defeated by a period of limitation not applicable to the claim.®

Most standard forms for construction works provide for interim certification of  16-027

sums due. Wher= such certificates are a condition precedent to the right to pay-
ment, the contidctor’s cause of action to be paid and to challenge the adequacy (_)f
the certificats accrues when the certificate is issued or ought to have been issued in
accordunce with the contract and not when the work giving rise to the certified sum
ie carricd out.® Further, depending on the precise wording of the contract, a further
¢2uze of action may arise when the final certificate is issued or ought to 1'_1ave been
issued even though the sum in issue happens to be the same as that arising under

an interim certificate .87

Tort. The ordinary time limit for an action founded on tort is six years from the 16-028

date on which the cause of action accrues.® It seems that the same time limit ap-

o

Ross v McGrath [2004] EWCA 1054. o _ ] _
Inframatrix fnvestments Limited v Dean Construction Limited [2012] EWCA Civ 64. Cf. Elvanite

Full Circle Limited v AMEC Earth & Environmental (UK) Limited [2013] EWHC 1191 (TCC-).'

% See Tumeside Metropolitan BC v Barlow Securities Group Lid [2001]1 BL.R. 113, CA; The Oxford
Parmership v The Chelterham Ladies College [2007] B.L.R. 293, TCC.

8 University Court of Glasgow v William Whitfield and John Laing Construction Lid (1988) 42 B.;.R.
66; New ‘K\;I.ing!on & Haclney HA v Pollard Thomas and Edwards [2001] B.LR. 7.4; The Oxford
Parinership v The Cheltenham Ladies College [2007] B.L.R. 293, TCC._Sec McG!mn v ‘Walrham
Contractors Ltd (2007) 111 Con. L.R. 1 as to when an architect’s obligation to inspect arises.

% Limitation Act 1980 s.35. See also Henriksens Rederi A/S v Rolimpex [1974] 1 Q.B. 233, CA;
Tersons v Alec Colman Investments (1973) 225 E.G. 230, CA.

%  Henry Boot Construction Lid v Alstom Combined Cycles Lid [2005] 1 W L.R. 3850, CA.

&7 Hem:y Boot Consiruction Ltd v Alstom Combined Cycles Ltd [2005] IWLR 3850, CA. -

8 Limitation Act 1980 s.2. An action for damages for an infringement of the European Communities
Act 1972 of rights conferred by Community Law amounted to a breach of statutory duty and could
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p]:e; to an action for breach of statutory duty.® For negligence claims, where da
age 18 an essential ingredient, the cause of action accrues when the pilysical dam-
age occurs.” Progressive damage originating from one act or omission n:reate:‘J .
single cause of action arising when more than insi gnificant damage has occurred 96:
Tt does not accrue when the negligent act is committed if damage does not then a[.s
oceur. Nor does the cause of action acerue when the damage is discovered or shoulg
w1th_reasopable diligence have been discovered.” In a case where there is a special
rc]atlonshlp_between the parties and a duty not to cause economic loss a:r:'sfs tha
cause ol action nevertheless arises when the physical damage occurs and not V\:’hee
the economic loss was suffered.®? When the only damage is solely economic ang
dogs not result from negligent misstatement or advice then, in a case of defectiv.e
design, the cause of action accrues when the defective design manifests itself and
therf:by_affects the value of the building as measured by the cost of repairs o
dunl]n_utlon in value.® It is no bar to the accrual of the cause of action that thé
zgirgpcgfgdtilics not have possession of the building because the works have not been
If the damage suffered is the incurrence of a contingent liability to a third party
there mustl be some additional and measurable loss suffered before time will begi ,
to run. This will usually occur when the third party brings a claim, such that ﬁlll;
contingent liability becomes an actual liability. However, additionajl loss has also
been held to occur upon the incurrence of the contingent liability in two categoﬁés
of case: those under the “damaged asset” rule and those under the “package of

therefore be considered “an action founded on tort” for the purposes of this section of the Limita-

;on Act— —5’2 v Tmnspgrz Sec Ex p. Fuctortame Ltd [2001] 1 W.L.R. 942. On a similar point, see
encer v Secretary t i i ; :

C;;LISI etary of State for Work and Pensions [2009] Q.B. 358; [2009] 2 W.L.R. 593. See also

ii(i 1153121_%“0“ of actions™ at para.16-010 for the time limit for a claim under the Defective Premises
See f.’ti‘(‘f!f.! v Oscar Faber & Parters [1983] 2 A.C. 1, HL. This is subject to $s.14A and 14B of
the Ll.mltatlon Act 198[] and the Latent Damage Act 1986—see para.16-033. Cf. ]ﬁvercar sill CCOV
Hamn.’m [1996] A.C. 624, where the Privy Council held that the cause of action for neﬂligenét inspec-
t.l()I'I and approval gf foundations accrued when the market value of the property docpreciatéé) b
reason of the defective !‘oundati ons. Note, however, that in New Zealand neither Pirelli nor Mur )ly‘
v Brentwood DC [1991] A.C. 398 are regarded as representing the law. T
See, t:ur example, Homburg Houtimport B Vv Agrosin Private Ltd, The “Starsin” [2004] 1 A.C. 715
HL. Sfee also, Knapp v Ecclesiastical Insurance Group Plc [1998] PN.L.R. 172, CA B &
Pirelli v Oscar I*jaber & Partners [1983]2 A.C. 1, HL. In Murphy v Bremwao’d DC.' [1991] A.C
398 the H_ouse of Lords “re-interpreted” the decision in Pirelli as being one of economic loss ra“"e 3
than physical damage. However, the House of Lords did not say it had been wrongly deci'i:a 1 ;"'i{
was a case of economic loss then, consistent with authority, the cause of action would h ;’t. .ac—
cmed_on the date when the defective chimney was constructed to the defective design or c?ansisl
ent with the Australian authority of Council of the Shire of Sutherland v Heyman 15, C ! R 4247
on the date when the defect was discovered or discoverable. See the discussion in M ’”[i.n;ro.n a ;'
Hackney HA Limited v Pollard Thomas and Edwards Ltd [2001] BLLR. 74. Tho view has bann
. confirmed bly Abbott v Will Gannon & Smith Ltd [2005] B.L.R. 195, CA.
Abbott VlWlH‘ Gannon & Swmith Lid [2005] B.L.R. 195, CA holding that Pirelli and Kettenan had
not been unp]}edly overruled by Murphy v Brentwood DC [1991] A.C. 398, HL. The Oxford Parmer-
Ship v The Chelienham Ladies College [2006] EWHC 3156 (TCC); [2007] B.L.R. 293. For an
. explanation of the circumstances in which a duty not to cause economic loss arisnl:s .se.e para;.7—021
Tozer Kemsley anc{'MlIlboum (Holdings) Lid v J. Jarvis & Sons Ld (1983) | Const. L.J. 79; Tcscc;
Stores Lid v Cosmz_rz Construction Ltd (2003) C.IL.L. 2062; Invercargill CC.'szm;’in“[.IQQé] AC
. 624, PClappmVed m Abbott v Will Gannon & Smith Ltd [2005] B.L.R. 195, CA at [20] .
The Oxford Parmership v The Chelrenham Ladies College [2007) BLR, 203 TCC.
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rights” rule.% The “damaged asset” rule operates where the defendant’s negligence
causes an existing asset belonging the claimant to become encumbered, thereby
reducing its value, e.g. by taking out a mortgage on a property.”’ The “package of
rights” tule operates where the value of benefits that the_cla1mant_shpqld have
received under a transaction is, by the defendant’s negligence, diminished or
extinguished, e.g. by losing title to a property.” These categories are not mutually
exclusive. For example, a sub-contractor who delivers defectlvp works to a contrac-
tor may diminish the value of the contractor’s package of r_1ghts under the sub-
contract and also cause damage to a pre-existing asset belonging to the contractor,
namely the contractor’s interest in the benefit of the main contr.act."‘ﬂ .

The damage which is necessary to found an action in neghgc_:nce_: is normally
actual physical injury to person or property other than property Whlch is the prgd_uct
of the negligence.!® In most instances there will be no difficulty in detenmnmg
when such damage occurs. Cases on this topic decided before the decision in
Murphy v Brentwood DC,'"" as referred to in the opening paragraph of Ch.7, are
thought to be obsolete (if not wrongly decided), except in so far as they remain
relevant to claims in tort for professional negligence, or unless tl_le “complex
structure theory” can found a negligence claim where the damage 1s other than
catastrophic.!%?

A cause of action for negligent misstatement or advice'” may accrue whcp the
claimant acts on the statement or advice to its potential future detriment even if the

% Axa Insurance v Akther & Darby [2010] 1 W.L.R. 1662. . .

Forster v Owitred & Co [1982] 1 W.L.R. 86. The asset damaged need not be physical: Co-operative

Group Ltd v Bire Developments Ltd (In Liquidation) (2014) 153 Con. L.R. 103; [2014] EWHC 530

(TCC). _

% Bell v Peter 2rewne & Co [1990] 2 Q.B. 495. The transaction need not be between the claimant and
the defenacn.: D.W. Moore v Ferrier [1988] 1 W.L.R. 267.

% Co-aerviive Group Lid v Birse Developments Lid (In Liguidation) (2014) 153 Con. L.R. 103;

[2014° CWHC 530 (TCC). . o

See generally Ch.7. For a decision which highlights the distinction for limitation purposes between

paysical damage to other property and economic loss, see Nitrigin Eireann Teoranta v Inco A.T.Toys

Lid [1992] 1 W.L.R. 498. Nitrigin was approved in Robinson v P.E. Jones [2010] EWCA Civ 9;

(2011) 134 Con. L.R. 26 at [69].

L[199171 A.C. 398, HL. ) _
102 For “Professional negligence;”, see para.7-048. The “complex structure theory” was mooted in

D.&F. Estaies v Church Commissioners [1989] A.C. 177, HL and considered in Murphy v
Brentwood DC [1991] 1 A.C. 398, HL and is discussed under “Other property” at para.7-014 but
is probably best to be regarded as no longer tenable in the light of Samul Payne v John Setchell Lid
[2002] B.L.R. 489. The “obsolete” cases include Dove v Banhams Patent Locks [1983] 1 W.L.R,
1436; Tozer Kemsley v J. Jarvis & Sons (1983} 4 Con. LR. 24; Chelmsford DC v Evers (1983) 25
B.L.R. 99; Kensington and Chélsea v Wettern Composites (1984) 31 BIL.R. 57; London Borough
of Bromley v Rush & Tompkins (1985) 35 B.L.R. 94; Ketteman v Hansel Properties [1987‘] A.C. 189,
HL; London Congregational Union v Harriss [1988] 1 All ER. 15, CA; Ufniversity of Glasgow v
Whitfield (1988) 42 B.L.R. 66; and numerous cases against local authorities directly based upon Anns
v Merton LBC [1978] A.C. 728, HL and now overruled by Murphy v Brentwood DC [1991] 1_ A.C.
398, HL. Whilst these cases are obsolete they are still regularly referred to and analysed in the
judgments. See, for example, Tesco Stores Ltd v Costain Construction Lr_c.! (2003) C.l_.l’_.L. 2062_.
103 The original category of “negligent misstatement or advice” has been WIde_ned on hlgl_] authority,
notably Lord Steyn, to include the provision of services (usually professional but often merely
specialised) generally. See in particular MacFarlane v Fayside b:’eaflth Az{thor‘r'fy [2000] 2 AC _59,
HL, where Lord Steyn states that the “extended Hedley Byrne principle™ is “snrnply the rationalisa-
tion adopted by the common law o provide a remedy for the recovery of economic loss for a spe-
cies of negligently performed services”, an idea Lord Steyn first raised in Williams v Nf;rfur_czl Health
Foods Ltd [1998] 1 W.L.R. 830, HL. Identifying the date of the accrual of_a cause of action based
on a specific piece of advice or a specific statement is already problematic. Such problems only
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ARIQUS EGISLATION
ims i i tract,''* by three
imitati iod, for claims in tort but not in con 3 y
actual financial loss oceurs at a later date, ' but it is 5 question of fact in each case Act cxtenc_l the limitation periloe(j; ﬂffe ety oty W ooy
when the damage occuyrs, 105 If it can be shown that a claimant is worse off in terms years starting from the date w

asured financially at the date of ecelpt of the advice or ne in respect of Ve e and a right to bring
. i i i o] i ; ct of the relevant damage an
o ey tally at the dat receipt of the advice or gligent bringing an action for damages in resp

4 casnf s means knowing with suf-
failure, the cause of action will accrue on that date, even though accurate measure.- such an action.'! ‘“Kl’lo‘_"f]edge E e PUIPOSL:}?E S.llr:;lfi:-nirlaries to the issue of
ment of damage would be difficult and some of the damage may be contingent. 106 ‘ ficient confidence to justify embarkmg_on b It)able in whole or in part to the
A contingent lLiability (as opposed to contingent loss) to pay money may not proceedings. Knowledge that the damage is attribu S pa i g
constitute da}mage for these putposes until the contingency ocenrs although the very acts or omissions of the defendant alleged to con

. i ich the claimant’s
n the facts, cause earlier dam- 5.14A(8)(a) means knowledge in broad terms of the facts on which the

: glig Y > 1551 nd knowing that
1 he telryvor for arte tuent ree mplaint was based and of the defendant’s acts or omissions a g
has been held to arise when the claimant refjeg on the g ey report by Commit‘[ing comp

ihili : 3 issions had been a cause of the

i i1 rty ' ; : . ssibility that those acts or omissio !

itself to acquiring the property. 19 If the result of 2 negligent misstatement 18 physi- thiers Waﬁsa";galfgf(:)t that Ettythird party becomes aware of a latent defect doei’l not

o s s ofaction e e tha e oorurs/ dasniiltgii; the deect being patent to others who neither knew nor ought to have
re

16-032 Claims under statute. The time-limit for bring

joine ide the primary limitation
ing an action for any sum recover- known of the defect.117 Thug a paﬁy can be gomi?i Sllllsts;gfn égl?genc ;y(oﬂler i
m the date on which the cause of period.''® There is an overriding tlme—lumtt OE rile e e
on the construction of the relevant for personal injury) of 15 years from the act of neg

able by virtue of any enactment is six years fro

: : Co : o appreciated with successive own-
statute.'!' Tn a ¢claim against the |ocal authority for damage suffered due to subsid- alleged to be attributed."”? Difficulties were r?a{isn leigumstances gives a fresh cause
CICe pursuant to 5.278 of the Public Health Act 1936, the cause of action for ers, to whom the Latent Damage Act in ce
compensation only accrued once damage was suffered. 112

i i it stood
Of%?;(ilatent Damage Act was passed upon an understanding of the law as it s

ai isi ill have little effect in
that the main provisions wi : &
about 1986. It now seems : : : ity
221?;:11101:1'011 contract cases, since the kind of damage _w1th wl:llcrl;l ;ty;vte(l)sthe e
té deal is damage for which there is now no cause of action, i.e. damag

16-034
16-033 Latent damage. The Latent Damage Act 1986 amended the Limitation Act 1980
in the light of dissatisfaction resulting from Pirelli v Oscar Fabe

r & Partners.i13
It had there been held that the date of accrual of 3 cause of action in tort caused by

- ' i le economic
en the damage ing itself and damage which, once it becomes kpown, is an 11T10cc1veriz;2tate]nent I,
came into existence, and not the date when the damage was discovered or could {ng 121 The Act s capable of applying to claims for negligent m
with reasonable diligence have been discovered. The amendments effected by the 0S8.

i g nsequences of
advice where {5 claimant was for a time unaware of the fact or conseq

€ acicndant s lleg lge]:lce.1 IIllg] ﬂp[) y genel’aﬂy O Cid: S 101 p[o €5510na

: tate of the law
negligence,'™ One incidental consequence of the ?ct n tl;le preczeg ;iiis it fins
T\ L imit of 15 years for negligen
increase when the complaint concerns “services”, and the application of the test provided by Forster is to tpose an overriding time limit o Y
v Qutred & Co [1 982) 1 W.L.R. 86 at 94 adopted by the B

e L tent damage.
ouse of Lords in Nylwedit Mortgage Bani thosn tor personal injury irrespective, it seems, of lai g

Pilc v Edward Erdman Iid [1997] 1 W.L.R, 1627, leads to surprising results. For an example of a
TCC case applyin & the Forster test literall y see Tesco Stores Ltd v Costain Construction Lid (2003)

CLL.L at [250]-[252] and Gallagher p 4¢'C Bank Ple [2012] PNLR. 29, o I
"% See Forster v Outred & (o [1982] 1 W.L.R. 86, CA; D.W. Moore & Co v Ferrier [1988] 1 W.LR. ; cance v J.K. Buckenham [1990] 1 All E.R. 808; Societe Commerci

267, CA; Bell v Peter Browne & Co [1990] 3 W1 1. 310, CA; of. Midland Bank Trust Co v Her, "¢ Tron T ”“‘fﬂ’f"'f‘z‘gig”[sfggg 2 AILER. 82, CA.

Stubbs & Kemp [1979] Ch.384; fron Trade Mutual Insurance v J i Buckenham [19907 1 All E.R. Reassurance v

; its [2006] 1| W.L.R. 682, HL. S— ial Services Ltd [2008]

808; Law Sociery v Sephion & Co [2006] 2 A.C. 543, HL; Watlins v Jones Maidment Wilson [2008) 115 See Ha”’“niv}c‘awcei]([}ﬁ] 1 ]W L.R. 682, HL; Shore v Sedgwick Financial 5erwc’c§t]§4 ’[ -

EWCA Civ 134; Shore v Sedgwick Financial Seryiges £ [2008] EWCA Ciy 863, e e e TUORaL T ¥ Springs Ltd v Howes [2008] B.L.R. S £ i v
S DW. Moore & Co v Ferrier [1988] 1 W.L.R. 267, CA; First National Commercigl Bank Ple v EWCA Qv Be, Ch, knowledge of the real possibility of a problem which requ e e

Humberts (1995) 73 BL.R. 90, CA- Proctor & Gamble v Carrier Holdings [2003] B.L.R. 255 | suspicion of a problem nor ] can be taken as constituted actual knowledge. Thus a cause ?h =
19 Spencer v Secretary of State Jor Work and Pensions [2009] Q.B. 358 at [3? 69]. M shanse Teigre 5 dC%l-'llte (;f l\ffrlvere defects had first manifested themselves in 1995, even thoug
" Law Society v Sephton & Co [2006]2 A.¢. 243, HL the ratio of which was considered in Axa /o tion was not “a:tg;nfgzmed in 2006,

ance Lid v Akther & Darby [2010] 1 W.LR. 1662. Thus, for time to begin to run there hasin he me?Ed”g;’ W;tion v The Charter Partnership [2007] B.L.R. 324, CA.

measurable loss which is additiona] o the incurring of a purely contingent liability, t Pemsonc ue - (1996.} 52 Con. L.R. 94, CA.
"% Secretary of State for the Environment v Essex Goodman & Suggitt [1986] 1 W.LR. 142 25 Byrne v 1 Busby v Cooper (19"

Pain and Foster [1999] 1 W.LR. 1849, See also, Green v Eadie [2012] Ch. 363; Boycy L of the 1980 Act—see 5.32(5).
Gy Williams [2011] EWHC 2969 (Ch), ate concealment W;tk,:ztsé332'(115‘2:(flz‘§’ v Tendring DC (1984) 30 B.L.R. 118.
1% See Pirelliv Oscar Faber & Pariners [1983]2 A.C. 1, HL; cf. Dove v Banhams Patent Locks [1983] 120 See Latent Damsg_j 23 ERT—
1 W.L.R. 1436; dbbott v Will Gannon & Smizh 1.4 [2005] B.L.R. 195, CA. e B Bedaphare LRI CATLE R W ol P By &
7 Limitation Act 1980 s, = e Dy LHRWSIO CA; Campbell v Meacocks (1993) C.LL.L. 886; First Nation
"' See, e.g. Swansea Countil v Glass [1992] Q.B. 844, CA. Lo [1990].3 WL R 510, Cag

tv Perrins 9 5 tation Act 198 4A and 14B, a ] 0Ns do not a, ¥ if there is deliber-
35 B, as amended. The secti
v e 19 See Limi 0ss.1 s

Corp v Lambers [2000]
Z ] t. L.J. 141. See also The Mortgage . !
"2 Smith Stone & Knight Ltd v City of Couneil of Birmingham DC ( 1988) 13 Con. L.R. 118. See also, mercial Bcinké:{gﬁéziﬁgn(?ﬁ?ﬁgﬂl{?ggc‘:}n;ke Charter Partnership DOOTLB.L . 324, Chs fint
Yorkshire Llectricity Board v British Telecommunications Pip (1986) 34 BL.R. 9, HL for a case B.L:R, 27' Mo - [:m’ T R -

R R 5 gpn’:ﬂ‘ggf:: 17’:05 Trade Mutual Insurance v J K. Buckenham [1990] 1 All E.R. 808.

13 [1983]2 A.C. 1, HL. g !
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VARIOUS LEGISLATION

Consumer Protection Act 1987. There are special limitation provisions for ac-
tions for damages by virtue of Pt I of the Consumer Protection Act 1987124

16-036 Fraud, concealment or mistake. Section 32 of the Limitation Act 1980 provides

that where the action is based upon the fraud of the defendant, any fact relevant to
the claimant’s right of action has been deliberately concealed from the claimant by
the defendant, or the action is for relief from the consequence of a mistake, the
period of limitation does not begin to run until the claimant has discovered the

LiMITATION AcT 1980 AND LATENT DAMAGE AcT 1986

honest way in building them a house with best Dorking bricks. The defendant, an

experienced bricklayer, could not get Dorking bricks and sgb}stituﬁedﬁ j;ti?;tn?f
i ’ : icks containing a substantial portio ¢ s,
claimants’ knowledge, Ockley bric yrvclemmim,
i i i held that there was that specia :
which failed after eight years. It was : _ S —
[ i i . the defendant’s behaviour within
tween the parties which brought the : _ 7
E?" fraud as itp was used in the 1939 Act so that the claimants were not barred by

expiry of time.

o . ed in the Court of Appeal. Thus, it 16-038

fraud, concealment or mistake or could with reasonable diligence have discovered Thes_:e principles e sbsaqunily develop
it.!>* The deliberate commission of a breach of duty in circumstances in which it is was said that: T
unlikely to be discovered for some time amounts to deliberate concealment of the “« ifa builder does his work badly, so that it is likely to give rise to t?ul?le Elsﬁrreca]ﬂfinftﬁc Zt;;:]fc -
facts involved in that breach of duty.126 The House of Lords has held that deliber- ei'.s.up his bad work so that it is not discovered for some years, then he canr y
ate concealment after a cause of action has accrued postponed the commencement a bar to the claim.”132 g
of the limitation period until the claimant discovered the concealment or could with . ess “like the man who turns a blin
reasonable diligence have discovered it.'2” Thus where a defendant: (1) takes ac- The concealment must be dghberatet Ortl;:g:]l{cf:hilﬁ(;as subsequently covered up
tive steps to conceal its own breach of duty after it has become aware of it, and (i1) eye”.! But mere S.hOddy i 6? s not sufficient. The conscience of the
it is guilty of deliberate wrongdoeing and conceals or fails to disclose it in in the due succession of building work \Va? nscionable for the defendant to
circumstances where it is unlikely to be discovered for some time, the defendant defendant had to be affgcted S0 that l_t WEL;L lﬁc{z was not sufficient, in the absence
will be deprived of a limitation defence, Section 32 however does not deprive a proceed with the work without putting it ng‘t.d  ought tot have known the fact or
defendant of a limitation defence for failure to disclose a negligent breach of duty of very special circumstances, that the Flefc.n an O_Ug_fﬂ * Gefondant id et hae
which it was unaware of committing.'?® In a case where there was a concealed loss facts which constituted the cause of action against ]t’ill‘]f ! d from the evidence. 36
properly considered to be divisible from an unconcealed loss, a claimant may be actual knowledge.* However, knowledge CIOI}M be fgiic tion on behalf of the
able to rely on .32 in respect of both losses even though the limitation period in The mere existence of professicnal supervision and mspe:;emer o bt s
respect of the unconcealed loss had expired.2® employer did not prevent an issue of fact arising as to w

The statutory provisions relating to deliberate concealment were a reformula- fraudulent concealment. 37 16-039
tion of provisions in 5.26 of the Limitation Act 1939, which referred to a cause of

action being “concealed by the fraud” of the defendant. This had been interpreted
by the court in terms of the 1980 reformulation.®® Thus in Clark v Woor, 3 the
claimants, who knew nothing of building and had no architect or other person to
supervise the works, relied on the defendant, a builder, to treat them in a decent,

124 Limitation Act 1980 s.11A, as inserted by 5.6(6)

and Sch.1 to the Consumer Protection Act 1987,
125

For reasonable diligence, see Peco Arts v Flazlizt Gullery [1983] 1 W.L.R. 1315—a case of mistake.
Section 32(1)(c) applies to mistakes of law as well as mistakes of fact—Kleinwort Benson Ltd v
Lincoln CC[1999]2 A.C. 349, HL. However, 5.32(1)(c) only applies to cases where mistuke is an
essential ingredient of the cause of action, It does not apply to a mistake which is merely causally
connected to the cause of action alleged: sec Test Claimants in the Franked Investment Group Litiga-

In a case detided under the 1980 Act, a contractor hacked back concrete mbls sugl;
posed to support brickwork and took deliberate steps to conceal what “}iﬁdgfénfave
-hi i lerk of works. The contractor was _
from the architect, engineer and ¢ : for was helc 1 wave
i i : ant to the claimant employet’s rig )
delitieraely concealed facts relevan _ . : ot action 50
imitati riod until the time when a bulg
5 to postpone the start of the limitation petio _ . :
lir" ck\?vorgfresulting from the hacking was chscovered.‘i Inf :lcggel Csth tr};i:; x;fl?g
e ing i ion to defective joists, lack of bedding for
an equivalent finding in relation . s uns and
i ions.!3 rchitect who, in designing
defective foundations.’*® In another case, an a _ g e
i have deliberately rejected current w
tions for a bungalow, was alleged to : e was el
i isti - i ‘hich he could not rationally justify, :
idealistic and to have taken a risk whic ! ¥ _ b
on the facts to have made no more than an “honest blunder”. The judge said,

tion v Commissioners of the Inland Revenue and another [2010] EWCA Civ 103; [2010] STC 1251,
upheld by the Supreme Court on this point, Test Claimants in the FIT Group Litigation v Revenué
and Customs Comrs [2012] 2 A.C. 337,

Limitation Act 1980 5.32(2). A breach of duty is not confined to a breach in the tortious or conteacal
sense or in the sense of an equitable or fiduciary duty but includes any legal wrongdoing of a kind
which could properly be raised in an action to which §.32 applied; Giles v Rhind (Ne 2, 12.008] 3
W.L.R. 1233, CA. In Morigage Express v Abensons Solicitors [2012] EWHC 1000+ Ch, however,
it was said that a limitation defence would only be lost where the party
fiduciary obligation owed which had been consciously breached.
Sheldon v RHM Outhwaite (Underwriting Agencies) Ltd [1996] A.C. 102, HL.

i F i as liz fq
132 Applegate v Moss [1971] 1 Q.B. 406 at 413, CA, where it was held that a developer was liable for
the fraud of his contractor. .
e s [1973];;w '?'Rﬁia;f ?ig(éfz\i 32 BLR. 1, CA; cf. London Borough
: i g isati y yunley OnS TR E; i
R ’ W?W;ﬁ ?fi?ﬁi“éﬁ”govffgifgﬁz S.L.i'{_ 22, CA; Clarke & Sons v Axtell }{age;- Hallet (1989)
g{) Ce;:.aL.R. 123; British Steel Plc v Wyvern Structures Lid (1996) 52 Con. L.R. 67.

r

12

N

/ = ; ; ; W.LR. 29 at 36, CA.
18 See Cave v Robinson Jarvis and Rolf fa Sirm) [2003] A.C. 1384, HL, reversing the decision of the 3 Ki_”é’v V,u.cmr Pm‘SO-'TS i ég Hg;g% } W.L.R. 29 at 36, CA.
Court of Appeal [2002] 1 W.L.R. 581 and overruling Brockleshy v Armitage and Guest [2001] 1 156 King v Victor Parsons 0 e
W.L.R. 598, CA.

“A-cof, Willi ill Organisa-
T London Borough of Lewisham v Leslie & Co (1978) 12 BL.R. 22, CA; cf. William Hill Orgas
tion v Bernard Sunley & Sons (1982) 22 BL.R. 1, CA.
138 Grgy v T.P. Bennett & Son (1987) 43 B.L.R. 63.

&

129

Per Rix LI in Williams v Lishman, Sidwell, Campbell & Price [2010] P.N.L.R. 25, CA. Other
members of the Court declined to express a view.

3 r, In other Tespects an
% . : 3 fies (1987) 15 Con. L.R. 1—this is, however, 1 o
13 See King v Vietor Parsons & Co [1973]1 1 W.L.R. 29, CA. ¥ Kijowsld vled .Capzmt' o opeft{&?y( 9V'cz)or Parsons & Co [1973] 1 W.L.R. 29.
B [1965] 1 W.L.R. 650, “ohsolete” case in the terms of King v Vi
523
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nowever, that he would ha . .
if he had not rejected the fxﬁ Zﬁig;fg; }wlilt there had been deliberate concealmen a matter of impression as to whether the test is satisfied.** The same facts and mat-
16-040 1 .. _ . ters are not limited to those raised by the claimant in its original claim and can
ndemnities. Where there is an obligation to indemnif i include facts and matters raised by the defendant opposing the amendments'! or
of action does not arise until the loss has been est ‘brln'l*lll1Ly &'I%amst b, the cauge facts and matters raised by a co-defendant.'’? Where the duty, breach and dam-
period runs from the date when the Iiabilif o 11S oy Mo At ilg hm.itaﬂOn ages claimed are the same and all that is sought to be amended is the identity of the
established or incurred.' This may be after thy ks indemnified against is document in which the obligation is contained, it is not a new claim.1** Where an
period. & expiry of the ordinary limitation original claim alleged defects in an air-conditioning system, leave to amend after

the expiry of the limitation period to add claims alleging defects in the walls of the
same building was refused.'** In another case, a claim for negligent misstatement

16-041 Claims for contribution. Claj : gt '
Liability (Contribution) Act 19?élgrsetgai-ergg‘:f{ecrmlbggﬁnﬁmder b Civil was held to be conceptually different from a claim for a neghgent act and therefore
the nght to contribution accrues. Such a right accrues )\;vh Sy the date_ on which constituted a new cause of action. As the facts required to establish negligent mis-
an arbitration award made for the relevant dama : ?I'l s Elyen,ar statemnent differed significantly from the facts originally pleaded (although there was
contribution or,'# if there is no judgment or award Zcagalnst the party claiming some degree of overlap), there was no jurisdiction to allow the proposed
the recipient the amount to be paid.™%s In the -, ?cn the date when it agrees with amendment.'s However an amendment to introduce a new remedy based upon the
. o avvepied LL36 offer, iy same breach of contrac; or duty does not constitute a new claim.'*® Even if the

runs :
from the date of acceptance of the offer and not the date on which that agree

ment 1s subs .. L : . . A .
is subsequently embodied in a consent order, 146 criteria are established the court has a discretion to refuse permission to amend if

allowing the amendment would cause injustice.'” The burden of persuading the

16-042 Amendm : : .
ents. Amendments'#” to add or substitute a new clajm!* may only be court that it would be just and equitable to allow such an amendment is on the party
seeking it.'s® The court has a discretion to permit a set-off or counterclaim to be

made after the expiry of a relevant limitation period if the new cause of action arise
s s : :
added by way of amendment to a defence provided that no claim for relief had been

out of S
acti(?i th giﬁlﬁ E(L)tllr lelgstg:intmlly the same facts as are already in issue in the original
¢ 1 (&3 3 o 3 . & . ~ g s
ndment takes effect from the date of the original document made in the unamended defence, notwithstanding the fact that it is added outside

which it amends. If't i g .
and alleges a breach 2? sﬂiﬁagt f SSEI-TE‘ a,quy which was not previously pleaded the limitation period.'® A proposed amendment to withdraw an admission after the
claimant alleges a differ uty this will usually amount to a new claim. If the expiry of the limitation period will be considered by reference to CPR 1r.17.1(2)
fiom of Taot. ai oh Jrcel enttbreach of some previously pleaded duty it will be a ques- and 14.1.10
gree as to whether that constitutes a new claim. In the case of a A new party may be added or substituted if this is necessary for the determina- 16-043

construction project, if the claimant all
_ ,if t eges breach of a previously ple:
causing damage to a different element of the building, it will gener};llfy ;Iieoigtu g

anew claim. It is necessary to examine the ext i
. . ent to which the fact i
and those of the second claim overlap and to the extent to which thf tg{? fost Clalm 150 Thes’ our propositions were derived by Jackson T in Secretary of State for Transport v Pell
ey diverge. Itis Friscamann Consultants [2007] EWHC 2909 (TCC) from various cases which are included amongst
those listed here. Steamship Mutual v Trollope & Colls (1986) 33 B.L.R. 77, CA considering
Conguer v Boot [1928] 2 K.B. 336, CA; Brickfield Properties v Newton [1971] 1 W.L.R. 862, CA;

140 Kaliszewska v John Cla
: i gue & Partners (1984) 5 C
141 & . on. L.R, 62.
2 EC;I};_ndemngjes gﬁn;rally, see para.3—099. Idyll v Dineman Davison (1971) 1 Const. L.J. 294, CA; Circle Thirty-Three Housing v Fairview
inge v Hayward (1839) 9 Ad. & El. 633 and - cases citad Estates (1984) 8 Con. LR. 1, CA; Murray Film v Film Finances [1996] EMM.L.R. 539, CA; and
U;;;don: Bllttc,rwnrths, 2008), para.1186; Conrr:uyogell)z;?i;c; f’l:)d ;?rgf[‘gbc‘w% Vol A9, Moty Welsh Development Agency v Redpath Dorman Long [1994] 1 W.L.R. 1409, CA. Sce also Hancock
" 1['2 &6] 2 Lloyd’s R.ep_ 728. perties v C. Jenner & Son Lid Shipping v Kawasaki [1992] 1 W.L.R. 1025, CA; Vincent v London Borough of Bromley (1994) 43
I H Grfe” <& Silley Wier v British Railways Board (1980) 17 B.L.R. 94; Telfair Shinpi Con, L.R. 157; Chesham Properties Lid v Bucknall Austin Project Management Services Ltd (1996)
‘;3 E?’;m Carriers [1985] 1 W.L.R. 553; cf. National House Building Coun -jfa” Shipping Corp 82 B.L.R. 92; Borough of Blaenau Gwent v Robinson Jones Parmership Ltd (1997) 33 Con. L.R
L: i- . 143, See also, County & District Properties Lid v C. Jenner &gSon (u]?g;ztv;mser (2982) & 31, See further Darlington Building Society v O 'Rourke James Scourfield & McCarthy [1999]
i Tﬁ 150w Lfd}fSecremr)j of Staite for Defence (1989) 45 BLR. 1. HL 274) 3 B.L.R. 38; Scort P.N.L.R. 365, CA: Latreefers Inc v Hobson [2002] EWHC 1586; Seele Austria v Tokio Marine
ande tmtle limit only begins to run against a tortfeasor wher 'dju.dgimcni or award ascertai Europe Insurance [2009] B.L.R. 481, See also Nokia Corp v AU Opironics Corp [2012] EWHC 731
n 1 . 1 AT “ . y .
ot merely the existence of the tortfeasor’s liability: der Lingus v Gildacrofi f;daézso’(;(n[:n;j 151 (((“:Ot:,)df sﬁ;ﬁ;ﬁt ![;Qf)gj]/a{? Iwwf‘z{[zf] 812152 E\XLA 13,
k sl L Lk 3 5

Lifts Ltd [2006] 2 All E.R. 290, CA.

M5 T imitati
Limitation Act 1980 5.10. 12 Charles Church Developments Ltd v Stent Foundations [2007] B.L.R. 81,

153 British Airways plc v Apogee Enterprises nc (2007) 111 Con. L.R. 200

16 The Chief Constable of Hampshire C.
: pshire Constabul i v . ».
:; g;’; ifgeﬂdmfil;ts generally, see para.] 9_044? ary v Southampton CC [2014] EWCA Civ 1541 154 Steamship Mutual v Trollope & Colls (1986) 33 B.LR. 77, CA; see also Balfowr Beatty Construc-
auses of action” at para.19-033, On whet ai ; tion v Parsons Brown & Newton Ltd (1991) 7 Const. L.J. 205, CA.
purposes of an amenqrr_lent, see Lloyds Bank Ve;;;;‘:l[dllg;g?;g%h}[feﬁwéj}?{ st\a ﬁ‘?w Qlaim for the 155 Hydrocarbons Great Britain v Camm(e.’l La).ird Shiphuilders (No.2) (1991) 58 B.L.R. 123.
;i:nliletw .Clal%e_ven if in the same amount as originally claimed iF the c.lain‘lamcsdl? I'og' damagzs 156 Ticon Lid v Land and Real Estate Investments [1987] 1 W.L.R. 46, CA; Murray Film Finances v
. 10 justify it ona different factual basis fr i eks, by amend- Fifm Finances Ltd [1996] EM.L.R. 539, CA
149 Tirmitati s from that originall m Finances Ltd [1996] EM.L.R. 333, CA.
L1m1l:mon Act _1980 §.35(3), (4) and (5); in effect adopting fhc nas;rgl\ne’:rde'i : . 157 Woodspring DC v J.A. Venn Lid (1983) 5 Con. L.R. 54. Where the matter is heavily documented,
and Cross LTI in Brickfield Properties v Newton [197] - approach of Edmund Davies as is often the case in construction litigation, prejudice may be difficult to establish: Royal Brompton
r.17.4(2). The case of Brickfield Properties remains (]Joldvlv.L'R. 862 at 879 and 881, CA; CPR v Hammond (No.2) (1999) 69 Con. L.R. 13,2 at 143. ’
Transport v Pell Frischmann [2006] EWHC 2909 (TCgC) Wh?'v;; pIOSt_CPR: Secretary of State for 158 Huncock Shipping Company Lid v Kawasaki Heavy Industries Lid [1992] 1 WL.R. 1025, CA.
1ch also sets out a useful summary of 9 RS, (UK) Ltd v Dwr Cymru Cyf[1999] BLR. 17, CA; Limitation Act 1980 5.35(3).

the law at [38].
160 White v Greensand Homes Lid [2007] BLR. 313, CA,
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This Schedule deals with various miscel-
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A. INTRODUCTION

A Standard Form of Contract for heavy infrastructure work, typically involving
civil engineering, has been issued by the Institution of Civil Engineers (ICE), the
Civil Engineering Contractors Association (CECA) and the Association for
Consultancy and Engineering (ACE) (with some name changes) since 1945, with
new editions appearing regularly up to the 7th edn of 1999. In 2011 the ICE
withdrew its support and the existing form was taken over by the remaining spon-
sors, the CECA and ACE, and re-published with minimal amendments as the
Infrastructure Conditions of Contract. A commentary on that version appears in the
9th edn of this work. Given that the form continued to be widely used, particularly
for the National rail network, the continuing sponsors embarked on a revision to

[955]
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THE INFRASTRUCTURE CONDITIONS OF CoNTRACT, 2014 EDITION

the conditions which were published, together with Guidance Notes, as the 2014
gdn. This commentary deals pn_ly with the Main with-Quantities version, which is
intended to be followed by similar revisions of all other variants as previously is-

THE NEw ICC CONDITIONS

misunderstood and both are now superseded by a single provision allowing the
Engineer to determine additional cost incurred through delay or disruption of the

works.

ch’idbﬂﬁieiglziﬁiﬁ?ﬂ’oﬁﬂ; Frl()[:ﬂy being given to a target cost version, a design . Where disputes arise it is recognised that in a UK jurisdiction and increasingly 21-007

21-002 The ICE form h o L —Con.tract_ . _ in foreign jurisdictions, there will _be a statutory right to adjudication leading to an
he ICE form had 1rad1t10n__ally been used extensively in all types of heavy civil enforceable but reviewable decision. In the UK and most other jurisdictions the

engineering work, bo_th by Private Employers and by Local and Central Govern- Adjudicator is allowed 28 days to give a decision, which may itself be extended.

ment Depgrtments. Given that the contract procedures and the balance of tisk were Given the longstanding tradition of an initial decision being rendered by the

both familiar to and accepted by a wide range of parties, it was decided to maintain Engineer, it was decided to re-introduce this as an option which may be invoked

these in the new edition which has, however, introduced a complete overhaul of the by either party at any time, with the Engineer being required to give a decision on

conditions which had remained largely unchanged since their first introducti - a matter referred to them within 14 days. Like an adjudication decision, the
21-003 In the 2014 edition the conditions are substantially shortened, the text being ab;) t Engineer’s decision is to be temporarily binding pending the decision of an

half the previous length. The clauses are re-numbered and re d’u ced 1620 tgj thu Adjudicator or an Arbitral Tribunal; but if not so challenged, the decision will

with four supplementary clauses. In order to maintain the existin balan::eogt‘? _f;l‘ TRipn iy drd Ky beeaibroed. Aiteomions provisionca e Saradie:

and “feel” of earlier versions, the previous wording is adopted ag fr 5is 0(5) 'EIS( tion, conciliation or arbitration generally at Fhe option of the referring party. o

Many features of the earlier form have been maintained. with so}ne ediliﬁl . 5% ‘;— The form also contains new measures which have been found to be beneficial in - 21-008

as definitions and interpretation in CL1 and provisions dca;h'ng with tenninatl%nsucd c_)ther fqrms B il Thqs, there is B o for collaboratl_on and early e

msurance in CIL15 and 17. Other sections have been substantially re-arraneed ?md ing detigned foitea procastivelpin fie doplion of gcarures Simes T

collated into fewer but broader clauses containing related prov?sions re%' d]? Ml CL i T BTG 2, Ty S Y Commsamat I T

distributed throughout the form. The very extensine o gar]j 101_1‘:;:1 y sue of appropriate instructions by the Engineer. Another NEW measure, by a sup-

tions dealing with resolution of isprates o hos, gre:atl 1 o er edi- plementary clause, is provision for Employer Fu_n_UShcd Materials to be INCOrpo-

st 2oy y simplified and re- rated into the works by. the Contractor. The Conditions are published together with
21-004 The-muny provisions inder heeadi ) o a table of contents and index, a Form of Tf':nder, Appendix, Form of Agreement and

fechodonat o : er the earlier f_orm_dcz_ﬂmg with risk have been col- Form of Bond with Schedule. The form includes separate, unnumbered, Contract

d together in one clause dealing both with risk in regard to the physical works Price Fluctuations clauses.

?md 10 regard fo performance. Thus many provisions under the existing form giv-

ing I‘lie to qdchtmnal payment are collected together under the heading “Employer’s B. Tue New ICC CONDITIONS

Risks”; wh_lls? those giving rise to an allowance of time only without additional pay-

ment are snmlar.ly collected under the heading “Shared Risks”. For the .measure- 1. Definitions and Interpretation

ment al}d valuat_mn of the works, a decision was taken that the traditional practice

of treating all billed work as subject to re-measurement was no longer justifiable Deiniiinns

Instead the default position is that billed items are to be breeitet e ]ump‘sﬁmq witﬁ 1.1 1In the Contract the following words and expressions shall have the 21-009

the option of providing for re-measurement or, via a supplem cniary e o husin meanings hereby assigned unless the context otherwise requires:

milestope sums to be payable only upon achievement of stated criteria ThE; cémtracgt (a) Appendix means the Appendix to the Contract;

is thus intended to achieve both greater flexibility and certainty of (.)utcome F by Billof Quantitiesmeans the priced and completed Bill uf Quanfities;

changes to the work, while the traditional mode of valuation using rates and rices (e} WContraet fegis (Hese CORGIonS GTATMRIRARL SUEVINEr VAL tie A p-

contained in the bill is maintained, alternative provisions for ady. agnce x;aluat ].E; rllcbe 8 pendix, the Works Data, the Bill of Quantities, the Form of Tender, the

the contractor are provided including any consequential extensions of time Y written acceptance of it, the Form of Agreement and such Sup-
21-005 The now traditional and very lengthy provisions governing res onsibiiit fer plEmaNtaty Clauses a5 iy e Ieeparated t_herein; o

nominated sub-contractors have been removed: but unlike the JgT form if f‘\ (d) Contract Price means the sum to be ascertained and paid in accord-

which nomination has entirely disappeared, provi;ion for nomination is n‘lﬂiﬂ) Elf; lii o WI'th the provisions of the Contract for the construction and

on the basis the Contractor must accept full responsibility subject to rraar:-,e{bf;e completinn ALt Works; ;

objection. In the event of such objection and inability to proceed with 4 iﬁténded © .Contractor RIS I’)arty BRITEC UK KUEN prs SR AT Wi

nominee, new provisions entitle the Employer to engage the int;;ded iy mclu:_:les the ?ontractor s personal representatives, successors and

contractor as a Direct Contractor, thus avoiding the possibility of substa;ntial dela permitted g

where procurement rules would otherwise require a Enthy o teidiring y (f) Contractor Desn_gned Works means the part or parts of the Permanent
21-006 g process. Works to be designed, constructed and completed by or on behalf of the

Provisions d_eahng"with programme, delay and extension of time substantially
fg]_low the earlier edition but with re-arrangement. With regard to claims for ad-
chtmnal.paymcnt, all previous editions have made provision either for additional
cost claims or for the Engineer to adjust the rates applicable to items of work af-
fected by variations. The applications of these provisions was frequently

[956]
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Contractor;

(g) Contractor’s Equipment means all appliances or things of whatsoever
nature required in or about the construction and completion of the
Works but does not include materials or other things intended to form
or forming part of the Permanent Works;
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(h) Centractor’s Proposals means the Contractor’s proposals for the
design and carrying out of the Works as set out in the Form of Tender;

(i) Cost means all expenditure reasonably and properly incurred or to be
incurred in providing the Works whether on or off the Site including
overhead finance and other charges properly allocated thereto but does
not include any allowance for profit;

() Direct Contractor means a contractor, other than the Contractor, who
is employed by the Employer to carry out work ancillary to but not
forming part of the Works;

(k) Employer means the party named as such in the Appendix and includes
the Employer’s personal representatives, successors and permitted as-
signees;

(I Employer Designed Works means the parts of the Permanent Works
designed by or on behalf of the Employer;

(m) Employer’s Requirements means the document identified as such and
included in the Works Data;

(n) Engineer means the individual, firm or company se identified in the Ap-
pendix or any other individual or firm appointed as such by the
Employer and netified in writing to the Contractor;

(0) Engineer’s Representative means a person notified as such from time
to time by the Engineer under sub-clause 5.5;

(p) Fixed Quantity means a quantity set out in the Bill of Quantities which
is not subject to re-measurement;

(q) Permanent Works means the permanent works to be constructed and
completed in accordance with the Contract:

(r) Re-measurement means the ascertainment of the actual quantities of
work carried out for any item of work described in the Bill of Quanti-
ties as subject to re-measurement;

(s} Section means a part of the Works separately identified in the Ap-
pendix; a part of the Works is a part which is not separately identi-
fied;

(t) Site means the lands and other places on under in or through which the
Works are to be constructed and any other lands or places provided by
the Employer for the purposes of the Contract together with such other
places as may be designated in the Contract or subsequently agreed by
the Engineer as forming part of the Site;

(u) Site Information means the document so described containing informa-
tion relating to the Site;

(v) Temporary Works means all temporary works of every kind required
in or about the construction and completion of the Works;

(w) Tender Total means the total of the Contractor’s tender for the deyign
construction and completion of the Works

(x) Works means the Permanent Works and the Temporary Weorks and
includes the Contractor’s design work;

(y) Works Data includes, without limitation, the Employer’s Require-
ments and the Contractor’s Proposals;

Definitions In Conditions
1.2 The following words and expressions are defined elsewhere in the
Contract:

(a) Commencement Date has the meaning stated in sub-clause 10.1;
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(b) Contract Documents are the documents as referred to in sub-clause
1.1(b); .

(¢) Contract Language is as stated in the Appel'ldlx; -

(d) Contractor Default has the meaning stated in s_ub—claus_e. 15.1;

(e) Defects Correction Period and Defects Correction Certificate have the
meanings stated in sub-clauses 10.5 and 13,..4;

(f) Employer Default has the meaning stated in sub-clause 15.7’.;

(g2) Employer’s Risks are the risks referred t.o in sub-clause 8.5;

(h) Excepted Risks are the risks referred t(_) in sub-clause 8.3;

(i) Force Majeure has the meaning stated m.sub—clause 14.1;

(i) Governing law is as stated in the Appendix; _ ' ) o

(k) Information Protocol means the docum'ent so identified in Clause 20;

(I) Milestone Sum has the meaning stated in 'Clause 21 5 i

(m) Nominated Sub-Contractor has the meaning stated in sub-clause 7.1;

{n) Shared Risks are the risks referred to in sub-cla}lse 8.7;

(0) Substantial Completion has the meaning stated in sub-clause 10.4.

Singular and Plural )
1.3 Words importing the singular also include the plu.ral and vice-versa,
as the context requires. Words importing the male gender include the female.

Meaning of days )
1.4 References to days means calendar days unless otherwise stated.

Heading and Marginal Nores_
1.5 Headings and marginal notes in these Conditlm_ls of QOntract she}ll not
be deemed 7 be part of or be taken into consideration in the interpretation or

construciion of the Contract.

Clauce 3 ; Definitions and interpretation. The clause follows j[h; forr_nat of'the
201 i-edn but the definitions have been re-written and are now divided into those
sicted in C1.1.1 and those quoted in C1.1.2 as appearing elsewhere in the conditions.
Many are matters of identification but some substantive. Thus in CL1.1, (p)
importantly defines the documents forming the contract and needs to be read m];h
Cl11.4.1 (documents mutually explanatory) and 4.2 (whole gg_reement); (_f) is to e-
read with C11.4.8, 6.3 and 6.4; (g) is to be read with CL.16; Q) is to read with C1.7.5;
(n) and (0) are to be read with CL5; and (r) is to be read with CL.11.3.

Clause 1.1(i): Cost. While the term was previously found _thmughou_t the condi-
tions where provision for compensation was included, add1t10n§11 cost is now pay-
able under C1.8.6 arising from an Employer’s Risk as deﬁ1_1ed in Cl.8._5_, or under
C1.13.3 which makes provision for payment of all other claims for additional cost.
References to “cost” continue to appear in many other clauses.!

Clause 1.1(t): Site. This is an important part of the Eieﬁnition, ijthh links with
the obligations in Cl1.4.4, 8.5(c) and 10.2 and may be found also in other Contract
Documents. Other than as may be expressly agreed by the Employer or t_he Engineer
there is no obligation on the Employer to provide lanc_l beyond what is necessary
to make the work possible to perform. Tt is therefore of importance for the Contrac-

I See Sub-Cl1.5.7,5.8, 6.1, 8.4,8.5,11.8, 14.3, 15.6, 16.5, 16.7 and C11.17 and 18.
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tor to have a satisfactory definition of the Site. Uncertainty can arise in relation to
land used indirectly for the purpose of Works, such as a borrow pit for providing
fill material. The wording has been adopted from earlier editions and leaves some
uncertainty as to the extent of the Engineer’s discretion to extend the site.

Qlause L1(x)(q)(v): Works, Permanent Works, Temporary Works. While the
differences may be of considerable importance (see C1.6.3) there is no clear distinc-
tion between temporary and permanent works. The two terms are not so defined as

Tue New [CC CONDITIONS

“Jurisdiction” may include a part of a country for which a separate legal system is
recognised, such as Scotland. In the event of failure to insert any governing law in
the Appendix, the choice of law would be governed by the relevant rules of private
international law which will generally select the laws of the country having the clos-
est connection with the contract.’ In the case of domestic use within the United
Kingdom, this would be the laws of England or alternatively Scotland or Northern
Ireland.

to be mutually exclusive, and there may well be items which could fall into both, Clause 2.2: Contract language. This is an exception to the rule stated in C1.4.1  21-018
such as a cofferdam which is to be incorporated into the permanent structure, or that the documents forming the Contract are to be taken as mutually explanatory.
grouting around the periphery of a tunnel. The Standard Method of Measurement? < s f
does not clarify the difference. Where work which may be regarded as temporary Clause 2.3: Communications in any form. A number of provisions Wlthm the 21-019
is to be billed, the Contract should make clear that such work is to be regarded as conditions require “notice in writing”,# although C1.5.6, by which Instructions of
Temporary Works for the purpose of responsibility. The contract may contain other the Engineer are to be in writing, similarly provides that an ora}l mstruction may be
uncertainties arising from use of the terms “Contractor’s Equipment” in C1.16 and confirmed such that a permanent record exists. What constitutes a “permanent
“Plant and Equipment” in C1.17, these expressions being inherited from earlier edi- record” is not defined and will no doubt be subject to advances in technology as well
tions of the form. as decision of the courts. It seems likely that an email, despite the ability to delete
from a particular system, should be regarded as permanent since it will continue to
21-014 Clause 1.2(b): Contract Documents. This should refer to Sub-CL.1.1 (c). be recorded in the metadata attaching to the original communication.
21-015 Clause 1.2(e): Defects Correction. This is identical to the former term Clause 2.4: Jurisdiction. This provision addresses the enforcement of deci- 21-020
“maintenance” appearing in an earlier edition of the ICE form. sions of the Engineer and an adjudicator under C1.19 and is to be distinguished from
the governing law of the contract. The extent to which this provision will be
2. Governing Law, Communications and Jurisdiction recognised by a foreign court will be dependent on the local law.* Note that C11.19.2
. and 19.5 provide, respectively, that decisions of the Engineer and of an adjudica-
Governing Law tor may be eniGreed as provided by C1.2.4, so that refusal of the other party to
21-016 2.1 The Contract shall be governed by and interpreted in accordance with comply with such a decision will not constitute a dispute falling within the arbitra-
the laws of the country or jurisdiction stated in the Appendix. tion provisien in C1.19.6.
Language 3. Assignment and Subcontracting
2.2 The Contract Language shall be that stated in the Appendix. If any
part of the Contract is written in any other languages, those parts written in Assignment
the Contract Language shall prevail. 3.1 Neither party shall assign the Contract or any part of it or any benefit 21-021

21-017

Communications
2.3 Communications, except where the Contract provides otherwise, may
be in any form, including electronic form, provided that a permanent record

exists. Unless otherwise agreed by the parties, communications shall be in the
Contract Language.

Jurisdiction
2.4 The courts of the Country stated in the Appendix shall, sukjes: to
Clause 19 hereof, have jurisdiction over the Contract and over thi értorce-

ment of any decision of the Engineer or of an adjudicator appeinted
thereunder.

Clausg 2.1: Governing law. The contract is intended to operate under any
governing law which the parties may select and insert in the Appendix. The term

2

'Ihe 3rd edn of the CESMM (see C1.57 below) states in 5.2 General Principles that all work which
is expressly required should be covered in the Bill of Quantities.

[960]

or interest therein or thereunder without the prior written agreement of the
other party which agreement shall not unreasonably be withheld. Any
purported assignment in breach hereof shall be of no effect.

Third Party Rights
3.2 Nothing in this Contract shall confer on any third party any benefit or
right to enforce any term of the Contract pursuant to any applicable law or
statute to the extent such law or statute may be derogated from. Any such law
or statute that may otherwise be applicable shall be identified in the Appendix.

Subcontracting of Works
3.3 The Contractor shall not without the prior written agreement of the
Employer sub-contract the whole of the Works. Any purported sub-contract
in breach hereof shall be of no effect.

3 Subject within the European Union to the Rome Regulations. , '
4 Principally Cl1.15 of the Termination for Default and 19 of the Resolution of Disputes.
5 See CRW v PT Perusahaan TBK [2011] SGCA 33 (Singapore).
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Contractor’s Designer
3.4 The Contractor shall not change any Contractor’s designer named in

the Appendix without the Engineer’s prior written consent which shall not be
unreasonably withheld.

Sub-Contracting of Parts
3.5 Except as provided in the Appendix the Contractor may sub-contract
any part of the Works or their design subject to the Engineer’s consent which
shall not be unreasonably withheld. Prior details of any work or design
proposed to be sub-contracted and particulars of the sub-contractor or

Tuar NEw ICC CoNDITIONS

the whole of the Contract Works without consent; but unless prohibited by thcf Ap-
pendix, any parts of the works or their desigq may be sub-c_or%trac_t(_ad under C1.3.5
subject to giving 14 days notice to the Engineer and obtaining its consent. The
Engineer’s consent may be withheld only on rea:qonab]c grour_lds, which may 26:
challenged. Similarly the Contractor may change its nax_ned d_emgner only with the
Engineer’s consent. Tt is not clear whether sub-contacting without consent would
give rise to any remedy other than such damages for breach as the Employer could
establish or, in an extreme case, termination.

; : li- 21-025
designer shall be notified to the Engineer at least 14 days before the proposed Claqse S Lontrgbiye e Tor Sub-; on}:ract;)rs.mr:lif a(flong,ae;tf Egﬁd\:&ds
appointment. The Engineer shall respond cither with his consent or his refusal able in sontaet farieEces o demul afsuls-uom et 1L f 4 which the Contrac-
with reasons within 7 davs. of the clause are wide enough to cover tortious acts as well, for whi e T

: tor may be held liable “under the Contract™.® More mgmﬂcantly, this provision Wl, !
Labour Only Sub-Contractors apply equally to a Nominated Sub—coni.:ractor,:n respect of W.]“Ch thf Cogtgftgr S
3.6 The employment of a labour-only sub-contractor does not require the protection is limited, under CL.7, to a right of “reasonable objection™ as defined.
Engineer’s consent under Clause 3.5. .. . ;
4. The Contract and Provision of Information
Liability for Sub-Contraciors
3.7 'The Contractor shall be liable under the Contract for all work sub- CntrustLaoaents tually 21-026
contracted by him and for all acts omissions defaults or neglects of any sub- 4.1 The documents forming the Contract are to be taken as mutually

contractor his agents servants or workers.

Removal of Sub-Contractor
3.8 The Contractor shall remove from the Works or their design any sub-
contractor who mis-conducts himself or fails to conform with mandatory

requirements for health and safety or whose conduct is prejudicial to health
or safety.

Clause 3.1: Assignment. The prohibition on assignment without consent, which
applied to the Contractor only in earlier editions, applies now to both parties and
includes “any benefit or interest”. This will prevent assignment of money due under
the Contract. A purported assignment without consent is invalid both under the
express words of the clause and as a matter of law 6

Clause 3.2: Third party benefit. Under English law the Contracts (Rights of
Third Parties) Act 1999 permits the creation of third party rights but does not ap-
ply if the contract shows that there was no intention to create such rights which is
clearly the effect of the clause. Third parties falling within the ambit of the Act
might include Sub-contractors (in regard to payment) and subsequent purchasers
(in regard to enforcement of performance obligations). If, on the contrary. third
party rights are intended to be created, this clause should be deleted.” If the caniract
is used under a governing law other than English law, the relevant law ¢laiing to
third party rights is to be identified in the Appendix and will apply tothe extent °
derogation is not permitted.

Clauses 3.3, 3.4, 3.5:.Sub-contracting. Clause 3.3 prevents sub-contracting of

& Helstan Securities Lid v Hertfordshire CC [1978] 3 All ER. 262; cf. Linden Gardens v Lenesta
Sludge Disposals [1993] 3 W.LR. 408, HL. For assignment generally, see Ch.13, para.13-001.
7 See para.13-037 and following.

[962]

L liidddiiiadinaiaiing 1 1LAAAAAE

explanatory. Any ambiguities or discrepancies shall be explained and adjusted
by the Engineer who shall issue an instruction accordingly.

Whole Agreement _

4.2 The Contractor and the Employer agree that the Contract snlat's out fully

the rights. chiigations and liabilities of each of them to the other arising under

or in connection with the Contract or the Works. No statement by either party
shall have effect unless made in writing and incorporated into the Contract

Provision of Documents . .
4.3 TUpon award of the Contract the Contractor shall be proylded with
hard copies of the Contract Documents as specified in the Appendix.

Site information
4.4 The Employer warrants that he has provided with the Si'te l]lfﬂ.l‘l'l]{:i-
tion all such data in his possession or control relating to the Site which is
relevant to the Works or their design.

Inspecting of Site
4.5 The Contractor shall be deemed to have inspected the_Site and it_s sui-
roundings and to have obtained such information in conr_lectml} therev.ﬂth as
is reasonably available; and to have satisfied himself, so ta!r as is practlcaple,
as to the form and nature of the Site including the sub-sonl.and hydrnloglcal
conditions; and to have obtained for himself all necessary mfor_matlon as to
risks, contingencies and other circumstances which may affect his tender.

i al liability 1 : Estates v Church Cominissioners
8 But would otherwise be no general liability in tort: see D. & F. oh ioner
[1989] A.C. 177, HL and more recently Robinson v PE Jones (Contractors) Ltd [2011] EWCA Civ
9; [2011] B.L.R. 206; 134 Con. L.R. 26, CA.
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Employer’s Design and Further Instructions
Suiilﬁfu:t}}]cef?plto} er’s demgn sha!l be contained in the Works Data and in
Enginer toat nstructions, including drawings and specifications, as the
raei er shall supply to the Contractor, being necessary for the desi n and

struction of the Works. The Contractor shall he bound by aﬁ 332}]

instructions. If they includ ' iation, i PO
with Clause 12. ¥ € any variation, it shall be dealt with in accordance

Design Criteria
4.7 The Engineer shall i
provide to the Contractor such desien criter;
relevant to the Employer Designed Works or to any Temporary Wt?rkg l;;iz:gl?l

supplied by the Engineer as may be :
e bl ) necessary to enable the Contractor to

Contractor Designed Work
4.8 The Contract ma i the P
: y require that parts of the P
designed by the Contractor, In such cage: rmanent works shall be
(a) The tContrac_i‘.or’s design shall comply with the Employer’s Require-
zllenEs and with any Contractor’s Proposals that have been accepted b
o | ¢ Employer prior to the date of the Contract; Y
(h) (fhe (.:‘ontracto_r sha.ll submit to the Engineer for his acceptance such
all::wmgs specifications calculations and other design information as
nceessary to satisfy the Engineer that the Cor
. 7 . ontractor’ i
i:romphes. with the requirements of the Contract; or destan
(c) mhe Engmeer may require the Contractor to supply such further docu-
ofii es ‘?Vs rtll{ay be necessary for the proper and adequate construction
° orks and, when accepted by the Engineer, the Contractor shall
e bound by the same; ’
(d) ngaC;);:ig:gr" slg;ll supply to the Employer, as provided by the Works
1thin the times as so stated such operational and mai
nance manuals and as-built drawin i S enablo the
gs as are sufficient to en:
" limployer to operate and maintain the Permanent Works: R
) thccf,jptance by the Engineer of the Contractor’s design sha’ll not relieve
.- ]f Eont.ractor of any of his respensibilities under the Contract;
f;l ngineer shall be responsible for the integration and co—ordi;;lation
of the Contractor’s design with the whole of the Works.

06 © Design Particulars
d pon acceptance by the Engineer of the Contractor’s design, the
3

Contractor shall supply to th i i i
i e el pply ¢ Engineer all design documentation as specified

Assessment of Risks
4.10 The Contractor shall b nsi
_H . j ¢ responsible for the interpretation of
information obtained relevant to the Site or to risks, contingelzlcies and gthz:!l:

circumstances which may affect his tend
) : er, whether such i ion i
obtained by the Contractor or supplied by the Employer S

Copyright
4.11 Neither the Em
: ployer nor the Contractor shall acquire copyri
; : ight
other intellectual property rights in the data supplied in act(:]ordancgy\:itgh thoi:
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sub-clause 4, but the Contractor and its sub-contractors, the Employer and
any Direct Contractors and the Engineer shall be entitled to copy and use the
same for the purpose only of the Contract and of providing and using the
Works.

Clause 4.1: Documents mutually explanatory. This clause avoids the type of
problem which can arise when some documents are given precedence over others.?
The requirement for all documents to be construed mutually requires equal weight
to be given to the printed document as compared to special or “bespoke” condi-
tions, contrary to the general principle of interpretation.!® However where the docu-
ments cannot be read consistently with each other, this provision would not, it
seems, prevent the operation of the general principle. See also the notes to C1.2.2
above.

Clause 4.1: Documents forming the Contract. These consist of the Condi-
tions, the Appendix, the Wotks Data, the Bill of Quantities, the Form of Tender and
written acceptance thereof and the Form of Agreement and any Supplementary
Clauses,!! and any further documents that may be incorporated into the Contract.
The task of mutual construction can pose particular problems where the parties
incorporate correspondence and other documents in which views are expressed as
to the effect of the intended contract. In such a case, although effect is to be given
to all such documents, they must, it is submitted, be construed in the context of
ascertaining the mutual intention of the parties at the date that the Contract is

concluded.

Clause 4.1: Am¥ignities and discrepancies. An ambiguity' or discrepancy will
ordinarily be scsolved by the process of legal construction, if necessary on a refer-
ence to the(Engineer under C1.19.1. It is thought that the words need be given no
wider piganing than “uncertainty” concerning the technical description of the
Works. “I%is is plainly an area in which the Engineer needs to impose certainty.
Nsi~ that an instruction issued under C1.4.1 will fall within C1.13.3 as regards any
lesulting delay or disruption.

Clause 4.2: Statements or representations. The “whole agreement” clause is
intended to negate the effect of any statement which is not written into the Contract
Documents. On modern authority, however, such a provision will not be apt to
exclude implied terms which are to be regarded as expressing what the contract
would reasonably have been understood to mean.'* Nor will it exclude a claim for

rectification.

Clauses 4.4, 4.5: Site information and inspection. These provisions are to be
read with CL4.10 and with C1.8.5(a) by which physical conditions or artificial
obstructions which could not reasonably have been foreseen by an experienced

9 Qee Standard Form of Building Contract, 2005 edn C1.1.3; and sec English Industrial Estates v
Wimpey [1973] 1 Lloyd’s Rep. 118, CA.

10 je. that hand written or typed documents take precedence over printed documents. See Roberison
v French (1803) 4 East 130; Glynn v Margetson [1893] A.C. 351, HL and Lord Denning MR in
English Industrial Estates v Wimpey [1973] 1 Lloyd’s Rep. 118, CA.

I ClL1.1{c), (a), (y) and (b).

12 Note that the technical meaning of this term is a provision having two (or more) primary meanings.

13 AQG Belize v Belize Telecom [2009] 1| W.L.R. 1988,
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