CHAPTER 5

RECKLESSNESS AND NEGLIGENCE

wt's a poor sort of memory that only works backwards,” the Queen remarked.”
The White Queen to Alice’

5.1. RECKLESSNESS IN THE CRIMINAL LAwW

We learn as 4 vasult of experience and instruction, and our learning brings 5-001
awareness of tie dangers of life. We can guess at the probable present even when
we canrot) directly perceive it, and can project ourselves into the future by
forea=zing the probable consequences of our acts. Qur memories work forwards.

1his is the foundation of the notion of recklessness. “Reckless” is a word of
“sademnation. It normally involves conscious and unreasomable risk-taking,
either as to the possibility that a particular undesirable circumstance exists or as

) to the possibility that some evil will come to pass. The reckless person
deliberately “takes a chance.” Other things being equal, this is evidently a less
culpable mental state than intention, though worse than inadvertent negligence.
Recklessness, like negligence, is unjustifiable risk-taking. It differs from simple
negligence (or, if you like, objective recklessness) in that the risk is known. The
culpability or recklessness depends on a number of factors, including the degree
of known risk.

Some crimes can be committed only intentionally. But nearly all crimes
requiring mens rea (which are, broadly speaking, the more serious crimes) now
recognise recklessness as an alternative to intention. This proposition holds for

: most common law crimes;? and parliamentary draftspersons have begun to
include it in their formulations of offences, as by making it an offence to do
something “knowingly or recklessly.” The courts were slow to develop the |
concept of recklessness of conduct; they tended to think only in terms of
intention, negligence and strict liability.* Recklessness was accommodated within
intention by two lines of reasoning, one now discredited and the other, though
still occasionally found in judicial rhetoric, highly suspect:

! Lewis Carroll, Through the Looking-Glass, and What Alice Found There, (London: Macmillan and
Co,, 1872) at 36.

? Even where the common law crime has been traditionally stated in lerms of intention, the courts
may redefine it in terms of intention or recklessness, as they did, with regard to rape, in D.PF v
Morgan [1976] A.C. 182 at 230, 209, 225.

* Dennis I, Baker, Reinterpreting Criminal Complicity and Inchoate Participation Offences, (2016) at
Chap. 2 (unpublished manuscript).
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RECKLESSNESS IN THE CRIMINAL LAW

®  The presumption about intending probable consequences was used to
the notion of intention cover what we now term recklessness (ang
covered negligence as well). 4

© The other technique was to speak of “intentionally creating (or taking) 4
risk,” or “intending to do something whether or not something

happened or was present.” The effect was again to lump recklessnegg with
intention. '

In R v. G the House of Lords clearly differentiated the two ideas, Loy
Bingham expounded the following standard:

“A person acts recklessly ... with respect to (i) a circumstance when he is aware of a rigk thay
it exists or will exist; and (ii) a result when he is aware of a risk that it will oceur; and i is, iy
the circumstances known to him, unreasonable to take the risk.*7 ‘

Isn’t recklessness just extreme negligence? Why not use only the genera|
category of negligence? The main answer is that even when inadverteg
negligence is punishable the law often treats it as a less serious offence
offences of recklessness, because of the lower level of culpability. Moreoveg
whereas recklessness is recognised as a mode of committing most crimes, manx
cases of inadvertent negligence are left outside the criminal law as a matter qf
policy. So we need to have suitable terms to distinguish between (1) recklessneg
and (2) negligence not necessarily amounting to recklessness. 1
Although we have general offences of recklessness causing injury fto thi
person or damage to property, we have no general offences of negligence (aparf
from driving offences® and gross negligence manslaughter). The Law Commis &
sion decided against having an offence of negligent damage to property whes!
drafted what is now the Criminal Damage Act 1971, and Parliament accepted um’
decision. The Criminal Law Revision Committee decided against propos.ng an
offence of negligent injury to the person when it considered the lew o5 offences
against the person.? Some Continental jurisdictions have general nenal Liability of
this kind; but we have not hitherto found it to be necessary. Accepting negligence

* See for example, The Queen v. Pembliton (1872-75) L.R. 2 C.C.R. 119, particularly the Judgment
of Blackburn J.

* This was used by Lord Hailsham in D.PE v Morgan [1976) A.C. 182. The technique does not woik
well. If “intentionally creating a risk™ of a result is equivalent to intending the result, then the doer
will be guilty even though the risk was justifiable. So a surgeon who operates with a slim hope ing '
desperate case, and who, therefore, “intentionally runs a risk,” would be guilty in the same way asil
she had intended the patient’s death if that occurs. If she intended the death when doing what she did,
the patient’s desperate condition would be mno defence. In order to avoid this conclusion Lond
Hailsham spoke of “exposing the. patient to the risk without lawful excuse.” There can indeed bea
lawful justification for exposing the patient to a justifiable risk, but not for intentionally killing her
(cf. Re A (Children) (Conjoined Twins: Medical Treatment) (No. 2) [2001] 1 EL.R. 267). This shows
that the rules of law for risking a result and intending a result are not the same. In fact two of the
Lords in Morgan (Hailsham, in one place, and Edmund-Davies) spoke in terms of recklessness, which

is obviously the proper word in relation to conscious risk-taking, See further, R, v G [2004] 1 AL, I
1034,

© [2004] 1 A.C. 1034. |
TR ov. G[2004] L A.C. 1034, .
5 R v Reid [1992] | W.L.R. 793. i

* Working Paper on Offences Against the Person (London: HM.8.0., 1976) para. 90.
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mode of offending would either strain the overworked resources of

v agenzials stem or bring about highly selective and indeed CaniCif_’“i
e P ot Tn general, negligence causing injury or Loss is best ef o the civi
e Ofce s

to be dealt with criminally, specific provisions dealing with common

law, I 1t 15 gence should be used to do this.

categories of neghi
572. SUBIECTIVE RECKLESSNESS

jecti C he House of Lords in R.
.otive-obiective controversy was put to rest by t .
g Slgtgzrfzzr‘;eﬂ{;ag case, the courts had hovered betweer} the idea of recklessness
- egligence (the “objective” definition) and the idea of recklessness as
as I

subjective recklessness.

i ssness as objective negligence proposes that recklessness
ih:nlgitar:;;egiearture from tie standard of con.duct of the prudent p;e;so:l
Often the defendant will have adverted to the risk, but ghe mayhn;)h avhe,
and she cdn [on this view) be accounted g.rossly neghgent W. ed et; ; 0£
adverted ¢’ it or not. The tribunal of _fact (jury or maglstratas). oaf ot
atterant to look into her mind, but simply measures the degree o
i -om the proper standard. ! ;

2 i?;u;;lg?egt?ve dei;i]jtli)(!ll, on the other ha.pd, atternpts to 1‘001{ ugltﬁ L};(i
defendant’s mind. It asks whether she realised that there was a s

carried on regardless,

L

The subjective definition is now fully accepted.

1t’s perfectly true that we sometimes consciously run a l‘lS}:. 13]“; llllt';\;fnctallilag
be proved? When the affair is over, Whateve.r I“l:allSE:ltIOI] the defe e
at the time leaves no trace. If she says sht_e didn’t thjpk, whp caln co i
het? One must admit that the subjectlve_ theory is an ideal 1mpe thiny
achievable. Even though it has been acce_pted in law, we have tC(l) utfet S‘(;‘H;Z on%
suspiciously like an objective test. The jury may be instructe tth at 1 ?n -
would have realised the risk involved in the particular conduct, they may

that the defendant did so. But:

®  There is a difference of degree between saying thgt th.e risk was s0 obvnoucs1
that the defendant must have appreciated it (subjective recklessness), an
saying that a reasonable person would have appremated. it but alLthe samt;
quite a number of people might not have (when, in the a senc}:z 1(1)
additional evidence, subjective recklessness cannot be mfen?_ed, though the
defendant will be liable if there is a relevant o:ffence of negligence). e

®  If the jury are applying the doctrine of subjective recklessness they s Eu
regard themselves as frying to assess whaft the de'fendant I.nust‘ a;ff
foreseen (that is to say, did foresee); and if there is 'somethmg_ 1121 tL (1::
particular facts indicating that she may not have appreciated the risk, tha

9120041 1 A.C. 1034.
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SUBJECTIVE RECKLESSNESS

will be overriding. If the facts show that the defendant was or may
been momentarily careless, not appreciating the risk in what she did, she
should be acquitted on the subjective theory.

When the subjective definition refers to the defendant realising that thery
was a risk, what degree of risk are we speaking of? Under the subjectjy
definition of recklessness, the tribunal of fact would in theory enquire first Wha!
degree of risk the defendant foresaw, and would then determine whether that rig}
was a reasonable/justifiable one for the defendant to run. In practice the enqﬁ'-
cannot be so fine-tuned. But the tribunal may ask itself whether there was an
social justification for the defendant causing more than the usual accepted risks
of life. If there was not, then if the tribunal believes that the defendant THug g
least have foreseen some small risk beyond these accepted risks in what she dif
then she can be accounted reckless. In special cases the circumstances may be
held to have justified her in running an appreciable degree of risk.!’

Is a person reckless if she intended the result?  Certainly, a fortiori. Andy
person can be convicted of an offence of negligence if she was reckless or acteq
intentionally. The wider fault element includes the narrower one.

Nevertheless I can’t help feeling that subjective recklessness is a very narroy
concept. A person may properly be punishable although she cannot be
proved to have been subjectively reckless. The concept is narrow, but it iy

meant to be narrow. If the legislature wishes to create an offence wider in range, (¢

it can use the concept of negligence. The fear you have expressed is the mas)
reason why the subjective definition met with resistance in the past.! Thy
objective definition, in contrast, enables the jury to express its indignatitn at the
defendant’s conduct without bothering about what went on in her-tnind, Bit
against this it may be said that to ask the jury whether the defendait departed
from the reasonable standard leaves them to make a value-judgrient with very.
little assistance. b
Part of the trouble arises from the origin of *he’ word “reckless!
Etymologically, “recklessness” and ‘“carelessness” modniihe same; they refer o
the state of mind of not caring, or “recking”. In two cases, Commissioner o
Police of the Metropolis v. Caldwell'* and R. v Lawrence,"* Lord Diplotk
assumed that this meaning still held. Speaking of recklessness, he said: “The.
popular or dictionary meaning is: careless, regardless, or heedless, of the possible
harmful consequences of one’s acts;”'> and assumed that this was also the legdl
meaning. Lord Diplock’s words were unexceptionable if he was using “careless”
as well as “reckless” in its literal or etymological sense. The reckless persol
pursues an object without caring, or without caring very much, whether she i

creating danger or not. But it has already been observed that the word “careless’
E L

' For a fuller discussion see Glanville Williams, Textbook of Criminal Law, (London: Stevens &
Sons, 1978) at 72-77.

12 See Commissioner of Police of the Metropolis v. Caldwell [1982] A.C. 341.
13 [1982] A.C. 341,
14 [1982] A.C. 510,

'S Commissioner of Police of the Metropolis v. Caldwell [1982] A.C. 341 at 351,
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w mean this, either in its legal sense or in general use; nor did Lord

not 0O .
%q;?ock suppose that it did. A careless person is one who does not take care, not
i

who does not care. The careless driver certainly cares about having an
e'dem but for temperamental or other reasons is unable to drive in such a way
3

:;c;o avoid it. Lord Hailsham in Lawrence'® remarked on this change in the

aning of carclessness and the consequent fallacy of idgntifying it with
meklessness, He said: “Reckless has ... almost always ... applied to a person or
A duct evincing a state of mind stopping short of deliberate intention, agd going
mﬂond mere madvertence, or in its modern, though not its etymologlca}l arlad
zg;inai sense, mere carelessness.” He went on to say that the word retains its
dictionary sense (the sense he had jl_lst explamed). in legal contexts; but he also
appmved the “lucid legal interpretation”™ given to it by Lord Dlp_lock—-—fallmg to
erceive that Lord Diplock had accepted the possibility of ﬁndmg recklessness
B ithout any state of mind. In the drowsy atmosphere of the committee room, the
:t]her Lords agreed both with Lord Diplock, that recklessness means carelessness,

and with Lord Hailsham, that it does not.

5.3. THE DEFINITION OF NEGLIGENCE

“Taint what men don’t know that makes trouble in the world; it’s what they
kpaw for certain that ain’t so.”
Josh Billings'”

Intention is clearly a mental state, and a type of legal fault. Another type of legal
fault, not necessarily involving a mental state, is negligence. Some accidents (or
other events) are so unexpected that when they happen we can only say that they
were unavoidable—in legal language, “inevitable.” We cannot _think of anythm.g
that a careful person would have done to avoid the evil result, if she had been in
the shoes of the defendant. Other accidents happen because of the neglect of
some precaution that a reasonable person would have used. (Tl‘{e reasonable
person is sometimes, and better, called a prudent person.) such acmdent_s are the
products of what we call negligence, or carelessness. Negligence, then, is failure
to conform to the standard of care to which it is the defendant’s duty to conform.
1t is failure to behave like a reasonable prudent person, in the circumstances
where the law requires such reasonable behaviour. An employer may for example
be negligent as to whether safety precautions are being used by her workpeople.

You mean the defendant was thoughtless? Yes, or incompetent in a jol? (such
as driving a car) in which she should have been competent. Or, worse still, she
may actually have seen the danger and “chanced her arm.” In the latter case she is
advertently negligent, or in other words reckless. If she did not advert to th_e
danger, or in other words realise there was a risk, when she ought to have, she is
inadvertently negligent. Negligence means forbidden conduct where the

1% [1982] A.C. 510 at 520. B
" Josh Billings, Everybody's Friend, or; Josh Billing’s Encyclopedia and Proverbial Philosophy of
Wit and Humour, (Hartford, CT: Ametican Publishing Company, 1874.) at 82.
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THE DEFINITION OF NEGLIGENCE

defendant’s liability depends on the fact that she failed to realise (foresee/kngyy

what she ought to have realised, and failed to conform her conduct according}

or, a fortiori, that she did realise it and yet failed to conform her conduct as shé

should.
The test of negligence in terms of the prudent person is called an “objectiye

standard, because it does not depend upon a finding of what passed in fhy

defendant’s mind.

Why do you bring in the prudent person in defining negligence? Is it becaugy
otherwise the standard would vary for everyone? There would be 1o

standard at all. Every judgment of a person’s conduct implies judgment measureg
against a standard external to her.

Who is this “prudent person”? Is she the person in the street? The persop
in the street, that legendary combination of sage and ignoramus, does not quite
represent the idea. The “prudent person” or “reasonable person” of the lawyer’s
imagining is the exemplary person: the cautious, circumspect, anxiously
calculating paragon who is held up by the judges as the model of behaviou,
Sometimes, it is true, she is described as the ordinary person, or average person,'$
But little effort is made at trials to find how ordinary people behave; and it would
not be a cast-iron defence to a charge of negligence to show that other people are
prone to do exactly as the defendant did. (At least, that is the position of the law
of tort.) Homo juridicus is the ideal person, the moral person, the conscientioug
person—not setting the standard so high that life becomes impossible in ordinary

terms, but nevertheless requiring the most careful consideration to be given, so
that harm is avoided and the law is obeyed.

Why not eliminate talk of a reasonable person by asking simply whethc- the
harm was probable? Probability is a matter of varying degree. Resklessness
and negligence consists in taking a risk of harm with such a degree of probability
as to be socially unacceptable. This depends on what it is that. is at stake. A
surgeon may, if there is no other way of alleviating her patent’s suffering or
prolonging her life, perform an operation that carries a véry high risk of killing
her patient, without being adjudged negligent or reckless. An employer who, in
order to increase production and profits, takes what is, statistically, a much

smaller risk with the lives of her workpeople may well be held to be criminally
negligent or criminally reckless.!

'¥ Michael Vitiello, “Defining the Reasonable Person in the Criminal Law: Fighting the Lernean
Hydra,” (2010) 14 Lewis & Clark L. Rev. 1435; Marsha Levick and Elizabeth-Ann Tierney, “United
States Supreme Court Adopts a Reasonable Juvenile Standard in J.D.B. v. North Caroling for
Purposes of the Miranda Custody Analysis: Can a More Reasoned Justice System for Juveniles Be Far
Behind,” (2012) 47 Harv. C.R.-C.L. L. Rev. 501. See J.D.B. v. North Carolina (201 1) 131 5.Ct. 239%;
and also U.S. v. MM (2014) 747 F.3d 754 at 765 where Reinhardt J. said: “a reasonable child
subjected to police questioning will sometimes feel pressured to submit when a reasonable adull
would feel free to go.”

** R.v. Mark [2004] EWCA Crim. 2490; R. v. D.PP. Ex p. Jones (Timothy) [2000] L.R.L.R. 373.
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ould a prosecutor do to prove negligence? In an acti_on in tort for
ligence the plaintiff must give particulars of the alleged neg_hgence in her
L t of claim. For example, in a running down case she will say that the
Stateﬂéer;t drove too fast, on the wrong side of the road, without keeping a proper
4 at and so on. There are no similar pleadings in criminal cases, but the
jOOR-mlit;)r who alleges negligence must be prepared to say what the defendant
c;zizcand should have done (or refrained from doing) in order to avoid the
: I occurTence.
.acc}izﬂ';\?irdzgfe given on the negligence issue is almost exclusively evic_lence of
what the defendant did (or failed to do).?° After .that, it is for the jury (or
istrates) to say whether the defendant’s behaviour showed a lack of due
ma%ilon But occasionally experts called on behalf of the prosecution or defence,
;?: aﬂo.wed to say that a mistake made by the defendant in a technical mat‘te_r Was
. understandable one?! or that the defendant beha\fed as people do in the
azrticular occupation.2? As said before, it is not necessarily a defence to show that
the defendant complied with the average standard of.conduct, becau_ge the
tribunal may stili'say that this average standard was negligent; but the evidence
efence all the same.
maﬂheelrigewio, otherwise than in an emergency, undertakes a task that can be
safelyp wesirmed only if she has special skill will be negligent if she doeii‘ not
possss 1hat skill.?* A person can be “careless_” even where she cares deeply. f?i
nerson may take all the care of which she is capa_ble,_ and yet be accounte
“areless” or negligent for failing to reach the. Ob_]BCTIVEi stzindarq. She 1.nay
honestly (or, to use another expression, in good faith, bona fide") believe that the
facts are such that she is not imperilling anyone; but she.may be held to have
been negligent in arriving at that belief. An incompetent driver may l;»e convu:teci
of driving “without due care and attention” even though she was doing her leve
best. The careless person is the person who does not take the care she qught to
take: never mind whether she felt careful. She can be held to be negligent in
making a perfectly honest mistake.

What sh

Almost the only crime at common law carrying responsibility for negligence,
certainly the only one of importance, is manslaughter; and her_e the courts have
developed the restriction that the negligence must be “gross” in order to found

20 R. v. Trafalgar Leisure Ltd. [2009] Env. L.R. 29.

*UR. v Lamb [1967] 2 Q.B. 981.

iy Th: extgerl; Lvide&ce given in R. v. Adomako [1995] 1 A.C. 171 overwhelmingly suggested Ithat D
had not behaved as a reasonable anaesthetist would have acted. With respect to gross negligence
manslaughter, cf. Hines v. State (2003) 578 S.E.2d 868. ' . _

“ An everyday skill is not a specialist skill merely because it is used by someone l:n‘then- profess.mn.
In R. v. Bannister [2010] 1 W.L.R. 870, a police officer argued “that his special training had provided
him with the skill to drive safely at high speeds and in adverse conditions and that thﬂ-i was rel?.van_t to
the question whether he had been driving dangerously.” The Court of ‘App(.ia.] held: “that taking inte
account the driving skills of a particular driver in assessing whether his driving had been dangerous
was inconsistent with the objective standard of what could be expected of the competent and careful
driver set out in s. 2A(1)(3) of the Road Traffic Act 1988.” . — A

* Generally, pronounced “bohna fydee.” Note that this means “in good faith,” if you wish to speak
Latin, it is bona fides (generally pronounced “bohna fydeez”™).
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THE DEFINITION OF NEGLIGENCE

criminal responsibility.* This means that a small lapse from reasonable cong
does not make a person punishable. Several other offences of negligence ha‘,e”
been created by statute.?® In other circumstances, the legislature seems to Prefey
to speak of a failure to use care (as in the offence of careless driving)?’ or of 4
requirement of due diligence?® or reasonable conduct; but these are only differey
ways of referring to the concept of negligence in its varying degrees. Statufeg
creating offences of omission often involve responsibility for negligence, becaygg
the purpose of such statutes is that the defendant should move herself to take
positive steps to bring about the situations desired by the legislature.

When statutes create new offences of negligence, they do not specify the
degree of negligence requisite for penal responsibility; and it might perhaps hay,

been thought that, by analogy with the rule developed in manslaughter, the Judges

would have required all criminal negligence to be “gross.”® The rule is Proposed
in the American Law Institute’s Model Penal Code® In England and Wales,
lawmakers have not taken this line, so that, with us, criminal negligence in Many
statutes means any departure, however small, from the standard of the reasonable
persen.’’ If some courts act more leniently in requiring the negligence to be
gross,” that is not reflected in the general theory of statutory negligence.

R, v Adomako [1995] 1 A.C. 171; R. v, Morgan [2007] EWCA Crim. 3313; R v Evans [2009] 1
W.LR. 1999. See also Ken Oliphant, “Manslaughter: Recklessness or Gross Negligence,” (1996) §
KCLJ 149,

* Some of these are rather serious indeed: see for example, section 5 of the Domestic Violence
Crime and Victims Act 2004,

27 See section 2B and 3 of the Road Traffic Act 1988. Section 3ZA of the Act of 1988 provides: 2y
A person is to be regarded as driving without due care and attention if (and only if) the way b arive
Jalls below what would be expected of a competent and careful driver. (3) In determining for the
purposes of subsection (2) above what would be expected of a careful and competent driver in ¢
particular case, regard shall be had not only to the circumstances of which he could ba czpected Lo bg
aware but also Lo any circumstances shown to have been within the knowledge o1 tiie accused ., ”
[Emphasis added].

% Colin Manchester, “Knowledge, Due Diligence and Strict Liability ©1 Rzgulatory Offences,
[2006] Crim. L.R. 213.

# The dangerous driving offences found in sections 1 and 2 of the Road Traffic Act 1988, require D'§
driving fall far below the standards expect of a reasonable driver, Section 2A of the Act of 1958
provides: “(1) For the purposes®f [sections 1, 1A and 2] 2 above a person is to be regarded as driying
dangerously if (and, subject to subsection (2) below, only if)—(a) the way he drives falls far below
what would be expected of a competent and careful driver, and (b) it would be obvious to a competenl
and careful driver that driving in that way would be dangerous. (2) A person is also to be regarded as
driving dangerously for the purposes of sections 1, 1A and 2 above if it would be obvious toa
competent and careful driver that driving the vehicle in its current state would be dangerous,”
[Emphasis added]. '

30 See section 202(2)(d).

1 Cf. section 111 of the Protection of Freedoms Aet 2012 (section 2 of the Protection from
Harassment Act 1997); section 23 of the Fiolent Crime Reduction Act 2000; sections 1 & 2 of the
Sunbeds Act (Northern Ireland) 2011; section 5 of the Bribery Act 2010; sections 115-116 of the
Armied Forces Act 2006, section 126 of the Serious Organised Crime and Police Act 2005 ; sections 71
and 78 of the Sexual Offences Act 2003; sections 145-146 and 148 of the Licensing Act 2003; section
7B of the Tobacco Advertising and Promotion Act 2002; section 5 of the Anti-terrorism, Crime and

Security Aet 2001; section 22A of the Road Traffic Act 1988, section 1A of the Crossbows Act 1987 [
32 R.v Adomako [1995] 1 A.C. 171,
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ather that when considering negligenge you entirely ign(_n'e tlhe
dant’s state of mind?  That would be going too far. _One can imagine
defen es where an ordinary driver would not be careless in running a blind
Circumsmncn if she did not know?® she was blind and had no reason to suppose
E. Slc;W r’oceed as she did. But a driver who knew that the person was blind
sh_e g}\:oon sfch facts be guilty of one of the negligent driving offences.*
ml|

polg

egligence a form of mens rea? Some judges assume this, but there are
n
:sttantial arguments the other way:

Negligence is not necessarily a state of mind, so it is not properly called
?ﬁzsnﬁ:; gerious and severely punishable crimes are deﬁned tol reqm;e
intention or recklessness. If it were allowed that negligence is mens reail‘f ]i
judges might extend the concept of recklessness to cover neghg‘len(l:c (w 11.c :
some of them have done in the past),*® and which would result n a glfa_
increase in severity of punishment).?® Tl}e ar%l?lment does. nrz 111130 vc;
saying #lat) negligence should nqt be _pumshed:l ; only that llt fi ou t?f?
generally’ be punished on a par with crimes requiring a mental element.

piissophers have tried all sorts of tricks to present criminal ?gegllgengz i;i e;
Fyun of subjective culpability, but have not ma_naged to succee_:d. It is sai 126
seme people have an “I could not care lless” athtuc_le, but an attitude c;mnottl_na :
a person subjectively culpable for risks she did _not foresee. A h\‘fgca ci&lo
character theory conflate evidential factors_ that might be us_e'd to gr 'Clﬁ er
objective negligence or alternatively subjective 1‘ecklessness,‘w1th the s gtdnyt vet
fault doctrines per se. They fall into the trap of assuming .that }na ver tint
negligence can also be advertent, when all they have done 1s.pomt to, ac‘i)rs ta
would allow a jury to draw an inference of subjective fault. If _D s character
demonstrates and related behaviour demonstrates she acted with subjective
recklessness, then there is no need to refer to negligence at a]_l.. Many nasty people
might not care less about others, but might be fortunate enough never to have an
accident. Meanwhile, many people of exemplary character might be unfortunate
enough to make grave slips.

# “[Rlegard shall be had not only 1o the circumstances of which he could be expected to be 3ware !Jut
also to any circumstances shown to have been within the knowledge of the accused.” Section
30(3ZA)(3) of the Road Safety Act 2006. :

M See the offences found in section 2A(3) of the Road Traffic Act 1988; section | of the Road Traffic
Act 1991; and section 20(1) of the Road Safety Act 2006. .

* Commissioner of Police of the Metropolis v. Calgwell [1982] A.C. 341,

i See Elliott v. C (A Minor) [1983] 1 W.L.R. 939. e

31 CF, the discussion in Kermeth W. Simons, “Culpability and Retributive Theory: The Preblem of
Criminal Negligence,” (1994) 5 J. Contemp. Legal Issues 365. . _

* Cf. George P. Fletcher, Basic Concepts of Criminal Law, (New York: Oxft?rd Umver.sf? Press,
1998) at 117; George P. Fletcher, “Theory of Criminal Negligence: A Comparalive Analysis,” (1970)
9 U, Pa. L. Rev, 401. o N

** Cf. discussion in Michael D. Bayles, “Character, Purpose and Crn'mm}l R.{:‘S'DO.HSle]_lI}‘, (1982) }’
Law and Phil. 5 at 10; Kenneth W. Simons, “Dimensions of Negligence in Criminal and Tort Law,

(2002) 3 Theoretical Ing. L. 283.
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THE JUSTIFICATION OF PUNISHMENT FOR NEGLIGENCE

It is not clear how the attitude or character of the anaesthetist in R. v. Adomgy
was one of “I could not care legg, 40 Nevertheless, he deserved to be Punis
Adomako might have been very caring, but he got it wrong on the day
question. A ruthless self-absorbed anaesthetist who attends operations
suffering from hangovers and sleep deprivation might never make a mistake, Th,
leading advocates of the “culpable indifference” theory are Duff and Sjmons__m
the extent subjective choice results in indifference,*' (i.e. D’s choice “not ¢,
care,”} it is covered by the doctrine of subjective recklessness. Culpability igq;
broad moral term that merely refers to blameworthiness,* so the term “culpably
indifference” is misleading in that it merely refers to “blameable indiffereneg
The indifference might be blameable either on a subjective or objective theory, |
it is under the objective theory, then the defendant lacks a guilty mind. If j jg
under the subjective theory, then ex post facto at the trial, it has to be Proved
beyond reasonable doubt that the defendant had a guilty mind (Le., acted with g
subjective mental state). If these theorists just mean “indifference,”# simplicifep,
then that is negligence pure and simple. Attempts to extend subjectiye
recklessness to cover objective recklessness can only go so far, because there igg
conceptual divide between factual subjectivity (factual mental states) and factyg]
objectivity (factual non-mental states) that cannot be fused. Either the wrongdoer
had the mental state or she did not. She could not have had both! Similarly, as we
will see, wilful indifference or wilful blindness is subjective recklessness. Ifa
person knows there is a risk and deliberately shuts her eyes to avoid having hey

suspicions confirmed, she can hardly argue she did not realise she was takingg
risk.*4 ; - |

5.4. THE JUSTIFICATION OF PUNISHMENT FOR NEGLIGENCE

The reason for punishing negligence is the utilitarian one that we hope fereby fo
improve people’s standards of behaviour,

Isn’t the question one of moral wrong? It is wrong mot to exercise
consideration for others. If inadvertent negligence resilts-fiom not caring
about other people, it is a defect of character and may bo.regarded as morally
wrong. But what lawyers call inadvertent negligence is not always this kind.

" [1995] 1 A.C. 171. See also R. v. Misra [2005] | Cr, App. R. 21. ‘
4 See for example, Kenneth W, Simons, *“Does Punishment for Culpable Indifference Simply Punish
for Bad Character,” (2002-03) 6 Buff: Crim. L. Rev. 219; R. A, Duff, Intention, Agency and Criminal
Liability, (Oxford: Basil Blackwell, 1990) at 160 er seq; Stephen P. Garvey, “What’s Wrong with
Involuntary Manslaughter,” (2007) 85 Tex. L. Rev. 333; P. J. T. O’Hearn, “Criminal Negligence: An
Analysis in Depth—Part II; Culpable Ignorance,” (1964) 7 Crim. L.Q. 407.

“* Cf. Jean Hampton, “Mens Rea,” (1990) 7(2) Social Philosophy and Policy 1.

* That is to say, could not have modified if she had a normal make-up. As Moore notes, “What ‘
makes the intentional or reckless wrongdoer so culpable is not unexercised capacity-—although that i
necessary—but the way such capacity to avoid evil 2oes unexercised; such wrongdoers are not evell |
trying to get it right. Their capacity goes unexercised because that is what they choose. Choice i§
essential to their culpability, not one way among others that they could have been seriously culpable.”
See Michal 8. Moore, Placing Blame, (Oxford: Clarendon Press, 1997) at 590.

# Holly Smith, “Culpable Ignorance.” (1983) 192(4) Philosophical Review 543,
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RECKLESSNESS AND NEGLIGENCE

_tigence may be just a slip by a well-disposed person, and whether that should
I::galéfgunted as morally wrong is open to debate.

h the offender did not realise the danger on the ?ccasmn in

i . ould have realised it if she had taken due precautions. So she
e Shetw blame. [ do not dissent; but we should keep our eyes open to
sy hat you say to the particular case of the forgetful person. A
. i an often take steps to remedy her deficiency—by
ith a bad memory can often take step L

R scord of her engagements on her smartphone and consulting
B TC:; so on. But her memory may be so bad that one day she forgets to
frequent’y. .annartpho.ne or forgets an item recorded in it. Perhaps, to overcome
el e helll Sltakes addit,ional steps, such as asking her partner to remind her qf a
P ‘mk, - agement. But one day she forgets to ask her partner. Is she to think
parncular eslle%,'i%e to remind her to look at her smartphone or to ask her pa}’tner to
% al‘mth]:r 9 What if she causes a fire by forgetting to turn off the oven or iron? Is
?emmd ;I. 1t not to do so? What we are faced with is the plain fact that onlthe
« mpral aucc:as"or the thought to take a particular precaution never comes into
pmc?]?ir ?1“1“-f 1J é deficiency in her mental make-up which she cannot ht‘:lp. To
her nﬁnb.ﬂck“;nto her past for the purpose of finding some defect in the
B sants made to remedy her failing, and blaming her on tha_t account, often
m?ng:ft; ‘appearance of being an unrewarding exercise in moralism. .
e fr S's I:l()t only a question of memory. Many studies ha\_fe been made of accident
; £ . and it has been found that large categories of ppople are more
- : th Old people are worse than younger people and
acgldent-prg?stie 113]13?1 ;)duj‘:ss .and séj on.* But some individuals are particularly
iili(cii?; ‘;rone. They are born with conditio_ns that make thel;ll pmﬁcﬁ;}z
clumsy,s or become so through their experiences. A pelrsogj . a(Lis le;n 1rmm
temperament, which may in the course of time be mo }be th}; e 135/
circumstances over which she has no control. The result may he _ 3 S
impulsive, unable to stop and consider the consequences of what she 15l 1? g,wn
too dull in mind to imagine them; that she is _clumsy, unable to control her j'zh a
movements (or those of a machine she is using) with due precision, or w
slow reaction-time in case of an emergency.

Even thou

If, as you say, the individual is unable to help_ these aspects qf h(;: m:inﬂ (;:)‘
body, how can she be said to deserve puqlshment? This (})1 JE:tC ko o
imposing liability for negligence appe.als partlc:ularly to those who ate) (he
“determinist” position, according to which all events (including human acts

% Knud Knudsen “Accident Risk in Middle Age Years and in Old Age,” {1?75) _1 8 Ag'm Sogotlogzceci
62. Cf. Liisa Hakamies-Blomqvist ef al., “Driver Ageing does not Cause ‘ng]lEl Acmder;tU ;]-zzlf :
km." (2002) 5(4) Transporiation Research: Traffic Psychology and Behmfmur 2’?1.1 ,St?:e caQ Sp vemio};
Mekenna, “Accident proneness: A conceptual analysis,” (1983) 15(1) Accident Analysis re

65, N . |
4 For example, those born with Attention Deficit Hyperactivity Disorder tend to be more
accident-prone.
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CHAPTER 17

COMPLICITY

Joseph Rudyard Kipling'

17.1. TWE DEGREES OF COMPLICITY: PERPETRATORS

Iﬁjm criminal (law of complicity has a very long heritage in this country.?
‘Complicity i crime extends criminal liability beyond the perpetrator to the
accessnites. . Both the perpetrator and the accessories are regarded by law as
ticinants in the crime, and are called accomplices. The perpetrator is an
‘ageauiplice of the accessories, and they are accomplices of the perpetrator and of
ench other.* An accessory (sometimes called a secondary party) may be either an
‘encourager or an assister. She or he is one who encourages or assists the
‘commission of an offence by the perpetrator. '
 While this extended notion of “accessories” is acceptable, there is one gerious
objection to the continued use of the term “principal” to denote the perpetrator. In
the civil law (the law of contract and tort), where A directs B to do something on
his behalf, A, the commander, is called the principal and B, the doer, his agent. It
seems unfortunate to call B the principal in criminal law, when he is the agent in

s

1 Joseph Rudyard Kipling, Tomlinson, The Collected Poems of Rudyard Kipling, (Chatham:

Wordsworth Editions Ltd., 1994) (first published in 1891) at 375.

2 I our own law, it dates back at least 800 years. See the Principal and Accessory Act 1275 (1275 (3

Edw. 1) C A P. XIV); Andrew Home, The Mirrour of Justices, (London; Imprinted for Matthew

‘Walbarike, 1646), (translated into English by W. H. of Gray’s Inn) at Ch. T, Se. 13. (The Mirrour of
Iustices was first published in 1328 in old French: the original manuscript is in the Parker Library,

Corpus Christi College, Cambridge (manuscript identifier CCCC MS 258)); Sir William Staunford,

Les Plees del Coron, (London: by Rychard Tottel, 1567) at 41; Bracton recognised the doctrine of
complicity before the year 1268. See Henrici de Bracton, De Legibus et Consuetudinibus Angliae,

(Cambridge MA; Belknap Press of Harvard University Press, 1968) Vol. 11 at 392.

3 Glanville Williams, Criminal Law: The General Part, {(London: Stevens & Sons, 2™ edn., 1961) at
Chap. 9. See also Law Com., General Principles, Parties, Complicity and Liability for the Acts of
Another, Working Paper 43 (London: HM.S8.0. 1972).

4 The word “accomplice” was used chiefly in relation to the rule of evidence that the judge must warn
the jury of the danger of convicting on the uncorroborated evidence of an accomplice. Section 32(1)
of the Criminal Justice and Public Order Act 1994 abolished the “requirement whereby at a trial on
indictment it is obligatory for the court to give the jury a warning about convicting the accused on the
uncorroborated evidence of a person merely because that person is—(a) an alleged accomplice of the
accused...”..
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THE DEGREES oF COMPLICITY: PERPETRATORS

civil law. Let it be known, therefore, that the name “perp
the present book.5 The perpet

in law performs the offence,
being directly struck at by

rator means, and meang exclusivel

More precisely, the perpetrator is the perggy Wha
the criminal

ainst it with g

kills; in burglary, the person who trespasses with the requi
the person who makes or uses the forged document,

The perpetrator may do the deed by his or her
procure an innocent agent (or set up an instrume
interpretation given to “procurement”
form of complicity, because it hag been extended to cover the i
cases.® Innocent agency wrongdoing is personal wrongdoing, not derivative g
participatory wrongdoing, It does not involve the procurer participating i the
crime of another. It involves the procurer using an innocent other to perpetrate the
crime herself. Nonetheless, the procured party might also be liable if she or he
has been procured to perform the actus reus of a strict liability crime ®
A procurer uses a cat’s paw to
may, for example, get another t
by concealing facts from her, or

own hand, or he o she may
ntality)” to do it. The

mmocent agem

pull his or her chestnuts from the fire. He or ghe
o make false representations on his or her behalf
she may (keeping more closely to the fable) traig
a dog to steal meat. When a non-innocent Intermediary provides encouragement
or assistance, this will he a normal case of accessorial liability. 10 Also, an
employer who is vicariously responsible (that is, responsible for his employee) i
a perpetrator if the act amounts to an offence, because he or she is regarded ag
doing the act through his employee (§8-001). So the full definition offered by the

Law Commission Working Party on Codification is as follows. I quote it with an
addition of my own in square brackets:

* A further reason for abandoning the word “principal” in the criminal law is thot it

'3 liable to
mislead when the older authorities are read. Before the enactment of section | ofine

Criminal Layw

terminology, but they were and are not all principals in the first degree (which is what we are now
talking about). To abbreviate to “principals,” simply, is capable of producing false reasoning,

& An incidental advantage of the word “perpetrator” is that it gives the verb “perpetrate”; the word
“principal” yields no verb,

7 See for example, section 31 of the Offences against the Person Act 1861 ;
to “cause to be set or placed, any spring gun, man trap, or other engine calculated to destroy human
life or inflict grievous bodily harm.” For examples of human instrumentalities, see R. v Bannen
(1844) 1 Car. & K. 295; of. R. v. Tyler (1838) 8 Car. & P, 616; R. v. Bowrne (1952) 36 Cr. App. R. 125.
8 See R. v Millward (1594) 158 J.p. 1091, where it was held that the procurer was lable as a
perpetrator as long as the innocent agent has performed the acrus reus of the target offence, Since the
offence was one requiring mens rea, the factual perpetrator of the actus reus (the innocent agent) was

liable of no offence. The procurer’s liability rested on hig personal fault and the innocent agent’s
personal (innocent) acting, N.8. Derivati

crime of another, not on his or her use of an innocent agent.
? Attorney-General s Reference (No. I of 1975) [1975] Q.B. 773.

19 See Earl of Somerset’s Case (1616) 14 Jac. 1; 1 St. Tr. 334; R. v. Cooper (1835) 5 Car. & P. 533;

State v. Fves (1995) 37 Conn.App. 40. See also section 66 of the Serious Crime Act 2007,

which makes it an offence
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A e wi a fault eler ent, and
peTp! i e i th any necessary fau s b
etrator] in an offence is one WhO, 1 .
Q~Tlg any qualillcaﬁon l'eqlll‘fed for the of ence, does the acls const tuti 2 e
pDSSCS.

3 nts of the offence. . hen he—
extemalle‘ljeﬂfgs such an act not only when he does it himself but also w
A person

h an innocent agent;, or v itules an external
@) ?Dtgtggxﬁe responsible for the act of another which constitutes

L 11
element of an offence.”

u(] )
(2)
Iy with
t agency will be studied later. At present we are concerned only
Innocen

: i say, as it
1). The sub-rule as worded by the Working Party did nm:ss?ses a
e -l ( 3ﬁat a person cannot be a perpetrator unless she po

. 5 erpetrated
Shou-ld he'ws,required for the offence. Blg.amY, for' exalnplllev C‘;“ be E)rg o ifa
uahﬁca;]glamad person (“Whosoever, being mar '}ed’ Sﬁigf\iig ;;;pi,l‘lstel’ tha
only by h a bigamous ceremony of marriage .
5 s through a big ; if she knows of the
married man goe ilty of bigamy as perpetrator, even 1I she Knows
. annot be guilty o £ latter event she is guilty as
spinster © - of the ceremony. (In the latter
3 haracter ©
bigamous ¢
acceSSDTy-)

2 cri ight be
: ol trators.”® A part of a crime mig
sons mgy\be guilty as joint perpe F - trated
(il Pe(isl()mqn ‘I}\itrat'or A with another part of the crime might E’e é);trngt ond
pe,petrat‘; to?QJ‘ I'hus, in robbery, which involves the two ]fli?]}cntsof A
e eipctral & b ile his companion makes the threa ,
: t steal while his comp iable for a lessor
threat, opepe)son mig ” an accessory can be liable for
LY trators.'* Furthermore, ; etrator to
the tv0 > CO-perpe she intentionally assists the perp
ohidot erime such as where she e d intends to
m Chﬂ*u ‘teCIz-l theft without knowing the perpetrator 1s 13111;16%51?91116 for robbery
i’mp:g:te a robbery. On these facts, the perpe’ﬂ'fator W?“ P:I'petration is where
il . : ft. The most common form of co-| iy
and the ac-ceszs;ynf?tihtjlge an offence so that their respective ;gntl:ib:&ogisesa:
‘_EW; ﬁ)ﬂm il;lhable' A gl tfhe hider?ﬁla.nslaughter.
E. 1guf the combined blows, both are perpetrators o ‘““f oy amd
a're'sutl0 if DI and D2 commit the acfus reus of an f_)f CI}CB 2J1bs =
S‘]mﬁ;ti;is:m]lsly they will be joint perpetrators. For example,lgngmiliy csise Her
21;1;&[)2 grabs her hands so that they can jointly and S‘mtluperpetrators of the
: a cliff, they are jom
death by throwing her over
murder/manslaughter.

i i is companion Dastard pinions- t'he
S“PP“S,E‘ s StabsS t?) g:frz::t v;l(:;lefr(l]];; defell:d'mg herself. Are thy {omtt
R et m.msfst(;lj stabbing? A perpetrator must herself do the crimina. aa.:lr,
perpen‘ammtﬁe exceptional cases involving an innocent. 'a_gelrlt.tlr(l1 i}gfoan
o fr('}ml the criminal act, the act of killing, is the stabbing. D_af ;r s
hyfg?:rt;ci A:;ncother exam{ﬂe, if D gives V a lethal pill to help V kill herself,
ac 15 A

i Upr 3.
' Working Paper 43, supra, note
. Semi@ﬂgﬂ e 1;:_”?9” Accir({ggl]) 168 E.R. 1281; Tyler v. Whatmore [1976]
J 3 0; R v. Kirkwoo .R. -
13 R. v Bingley (1821) 168 E.R. 890,
L4th 1111,
ETC}:ESV L Tl IL;?}EZJ; &gzgj ?)fctimfusiou arising from the
inflate the category of perpetrators, p _ At
;dAl;?d?;W\i;ﬁ);: f:]i e:somf: iud%cial dicta, and is enc:our'clge‘(ilt 12[)( g;:tfgheell,) \;I;;ch;% =355 P
; X i i ed. - s 5
irat ¢ co-perpetrators when the crime is commi ‘ totition D
?PSEH;;O;;\F efg?sio(rf Ei’flt-ije Brown, 1978) at 634 et seq. In many cases where “com p
rimin ), : , !
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on taking the pill and dying commits suicide. b i i
. , but D is not guilty a |
a nlur_dt?r, because she did not do the act of killing. She %;1 atli/ ziczzgﬂehatm .
self-killing (suicide) by V, and commits a special statutory offence,!6 g ;0 tﬁe
! 1 the

other hand D stabs V at V’s request, and i is pui
. g so kills her,
consent is ne defence to murder, 17 > she s guilty of Micder, g8

17.2.  ACCESSORIES

The courts made accessories liable as a matter ‘
( _ of common law, and thi
on a statutory footing by section 8 of the Accessories and Abettors ActS] ;’;l;.put

“Whosoever shall aid, abet, counsel. or pr i

2 s . procure the commission of any indi
whether the same be an offence at common law or by virtue of any Act }z;s;edlcmble o
shall be liable to be tried, indicted, and punished as a principal {Jﬁ'endeli“ Pro TR

The four verbs used at the beginnin i i i

| : g of this section are the traditi

expressing actls1 .of accessoryship, and are still used in indictments (tho(l)gll]l t‘i:’:y gf
1o law compelling them to be used). Any one of the four verbs may be chargerg ?

complicity is made out, there will be an underlyi i : , a
et 2 e S et oy 3 i e e il vt
enterprise. A person cannot be liable under the “common purpose/joint enterprise” z g .llfnpt cnmnlna!
for the unintended and unauthorised collateral crimes of her Cﬂ~pemctratorr1;im | gmp B
to jointly perpetrate the underlying joint criminal enterprise. Cf. the discussion i]l'lJ )}?’ ec; iy
247 FLR. 261 2t 280; R. v. Anderson [1986] A.C. 27. See further Dennis J Baic“ gn::ﬁen (20?1)
Criminal Complicity and Inchoate Participarion Offences (2016) at éh ET"Z cinlerpreting
manuscript). Furthermote, many cases of standard cumpjigity w,ﬂ] I ap. ) (uﬂm‘lbhshed
v Kupferberg (1919) 13 Cr. App. R. 166: Mohan v R. [1967] 2 A.C. 187 SeEY{JI’ImcoT}spu‘acy. R
“Complicity, Concert ‘7111.d Conspiracy,” [1980] 4 Crim. L.J. 276 at iSé—ZSé also David Lanham,
1 Section 2 of the Suicide Act 1961. In some jurisdictions “justifiable™ ph siéian nsel
has been decriminalised, see Baxter v. Stare, 224 P3d 1211 (2009); see alsg Star as$t3d eth;
(2015) 844 N.W.Zq 1.3., where in the Supreme Courl of Minnesnta’ Audersmll Ja E 1;dj ‘eich ¢
(1) “a statute prohibiting person from advising or encouraging e i e, e ul
unconstitutionally overbroad content-based restriction on speech; and 2 e wnorbcal
ofl sttt thlbmng Loaan from advising or encouraging ;nothe1‘ in commiti ici
severable from non-offending portion of statute prohibiting person from  astistin sulciCcs
committing su_lc-s_de_a SeF also section 2 of the Female Genital Mutilation Aci 2'003S SlStl-Iu'n%: e
offence of assisting a girl to mutilate ker cwn genitalia (2 non-fatal offerce 4 a; "‘*; :ﬁ contains an
Carter v. Canada (ditorney-General) [2015] 8.C.C 5 at para, 126, the Supreme goni f épelsﬂn). 2
“We have concluded that tlhe l.aws prohibiting a physician s assf,stance in lei?ﬂf.’tt:ﬁ-;ﬂo I'famcl?a' ht‘ﬂd:
Code, s. 241 (b) ::md s ]‘}) infringe Ms. Taylor’s s. 7 rights to life, liberty and securi f;f rthe (Crimiel
2 11'1a|1ner th{it is Illot_ln accordance with the principles of ﬁmdameﬁtél 'ustity stSDﬂ y:
ln-Fm_].gement. is not justified under s. | of the Charter. To the extent that the imju ncii 1au it
s. 7 rights of people like Ms. Taylor they are void by operation of s. 52 of the Cp & .e _aws deny the
” [Emphasis added]. onstitution Act, 1982.
"7 See People v. Minor (2010) 898 N.Y.8.2d 440, where D was convieted of -
“actively parh_clpﬁted in an act causing the victim’s death by allegedly holdi Tguriel begause lhe
against a steering wheel wh.ile the victim repeatedly lunged himself forward Dgtg 110 kut‘t GI‘ a knife
limits of consent, see Dennis J. Baker, “The Moral Limits of Consent as a D f0 e jlfe ' (.)n'the
Law,” (2009) 12 New Crim. L.R. 93. efence in the Criminal
18 Fach word was said in Attorney-General’s Referer /i
have a different meaning, In D.P.P. for Norrher'nk}:frel;:;fl Tiyijczf[ig;g)] E\I?:'/Sé 28, 973 _-‘:it‘ 7,?9 "
“abet” were said to be synonymous; but see id. at 698, .C. 653 at 678 “aid

Maria
—L kel
iu, that:
ide was
the unconstivtienal portion

and
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or all four may be charged together (with the conjunctive “and”) in the same
count. Charging all four is the safest thing to do, because the shades of difference
petween them are far from clear.!?

will 1 be liable as an accessory, if I counsel someone to commit a erime and
she does not do it?  You will not be an accessory, because the law of
complicity requires the anticipated target crime to be perpetrated or attempted.?®
However, depending on your culpability, you might be guilty of an inchoate
crime for trying to encourage another to commit a crime.?!

Can the accessory be tried by herself?  Yes, but as a practical matter, it is
highly desirable that all the alleged parties to a crime should be indicted and tried
together, as they can be.22 When they are jointly charged, a court is rarely well
advised to consent to an application for separate trials. Still, if it is only possible
to charge the accessory (e.g., because the perpetrator has escaped), there is no
Jegal objection to it.** Of course, the prosecution must establish the commission
of the crime just us if the perpetrator were before the court.*

Let us con{ider a few details of evidence. Suppose the perpetrator has already
been convicied. The conviction is not evidence against the alleged accessory to
show fhiat the offence was committed. It is res inter alias acta.?®
Cai the accessory be tried by herself, if the alleged perpetrator has already
veen acquitted?  The acquittal will probably not bar the subsequent trial of the
accessory, if the prosecution’s acquittal was merely the result of a lack of
evidence against the perpetrator, or some other special ground which does not
apply when the accessory comes to be charged.*®

Suppose that D2 counsels D1 to commit a crime, and D1 complies. D2
confesses but D1 does not.  D2’s confession is admissible in evidence against
her but not against D1; consequently, the case against D1 may break down for

19 ] C, Smith, “Aid, Abet, Counsel or Procure,” in P. R. Glazebrook (ed.), Reshaping the Criminal
Law: Essays in Honour of Glanville Williams, (London: Stevens, 1978) at 120 ef seq.

20 Ry Dunnington [1984] Q.B. 472. Cf. Franze v. The Queen [2014] V.S.C:A. 352.

21 Sep gections 4446 of the Serious Crime Act 2007.

2 Ry Sanghera [2012] 2 Cr. App. R. 197 at 209, See also section 5 of the Indictments Act 19135.

23 R. v, Gnango [2012] 1 A.C. 827,

24 Cf. Dickv. R.[1958] | W.L.R. 1050.

5 R v, Gregory (1846) 8 Q.B. 508 at 511; Turner’ Case (1832) 1 Lewin 119; Hui Chi-Ming v. R.
[1992] 1 A.C. 34: R. v. Hassan [1970] 1 Q.B. 423 at 426, The Latin expression means “a thing done
between others”. See alsa Commonwealth v. Shrope (1919) 107 A. 729 at 730; Blakeley v. Bradley
(1955) 281 S.W.2d 835 at 839.

26 R, v Hughes (1860) Bell 242; R. v Cooper (1909) 1 Cr. App. R. 88; R. v Burke [2006] EWCA
Crim. 3122; R. v Humphreys (1966) 130 LP. 45, R. v Andrews Weatherfoil Ltd. [1972] 1 W.L.R. 118;
R. v. Davis [1977] Crim.L.R. 542; Remillard v. R. (1921) 62 S.C.R. 21; Warren v. The Queen [1987]
W.AR. 314; R. v. Tyler (1838) 8 Car. & P. 616; R. v. Bourne (1952) 36 Cr. App. R. 125; R. v. Manley
(1844) | Cox C.C. 104; People v. Hallett (1979) 419 NYS2d 397; State v. Lord (1938) 42 N.M. 638,
84 P.2d 80; State v. MeAllister (1978) 366 So. 2d 1340. See also Sir Matthew Hale, The History of the
Pleas of the Crown, (London: Printed by E. and R. Nuit ef al., 1736) Vol. | at 334; William Hawkins,
A Treatise of the Pleas of the Crown, (London: Printed by E and R Nutt, et al, 1734) at Chap. 29, Sect.
11, Cf. Eden v. Whally’s Case (1553) 1 Dyer 83, i
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lack of evidence, but that is no reason why D2 should not be convic
confession.”” Similarly, if D1 ig acquitted on some procedyral groun
possible to convict D228

The distinction between perpetrator and accessories does not, in
the punishment. Accessories are subject to the same maximum
by law for the perpetrator. On conviction of murder the
;, the court may of course differentiate
between the accomplices in sentencing.*® The accessory may get mggpe
punishment than the perpetrator, as when she is the mastermind behind the crime;
or she may get less, as when a stupid youth plays a subordinate part in a scheme
initiated by another?! That is g matter for the judge or magistrates, But the
sentencing judges will be constrained by the tariffs for the given offence,
remember if you assist a robbery, you will be convicted and sentenced ag 5
robber, 50 a judge’s sentencing discretion does not allow him or her to label the
offence as something it is not, or impose a sentence which is below the absolute
minimum for robbery and so on.» (One of the objections to the fixed penalty for
murder is that the judge is not allowed to differentiate the sentence in this case.)

ted op her
d, it ig gy

law, controj
as that lajd down

What if the prosecutor cannot be certain before the trial, or the jury cannot
be certain at the trial, which of several people who were in cahoots with one
another was the perpetrator and which were the accessories?  If the Crown

T CL R v Fuller [1998] Crim. L.R. 61.
* This is borne out by certain old authorities and now

seems clear since the decision of the Housc of
Lords in the conspiracy case of D.PP v, Shannon [19

751 A.C. 717. See also R. v Zamean T2010] 1

new inchoate offences of “encouraging” and “assisting” found in sections 4446 of the Serious Crime
Aet 2007, but not if the prosecution uses its discretion to charge under Accessories and Abettors Act

1861. See Dennis J. Baker, “Complicity, Broportionality and the Serious Crime Act™, (2011) 14(3)
New Crim. L.R. 403.

** R v Height [2009] | Cr, App. R. (8) 117
*UR. v Fisher [2012] EWCA Crim, 794.

** Section 8 of the Acr af 1861 provides that the assister/

encourager is “liable (o be ... punished as a
principal offender”. The sentence for robbery may vary depending on the facts, but it does have a
minimum threshold. See R. v, Roe [2010] All E.R. (D) 228,

* King v. The Oueen [1962] A.C. 199; R. v. Abbon [1955]3 W.L.R. 369: R. ». Richardson (1785) 168
E.R. 296; R. v Luck (1862) 176 E.R. 217, So, if it is only known that one or other of two people
perpetrated the offence, and it is not clear that the other (whichever it was) helped her, neither can be
convicted. (But they might be charged with an alternative offence if there is one available, see R. v,
Hoplinson [2014] 1 Cr, App. R, 22. But Marsh v, Hodgson [1974] Crim. L.R. 35 holds that in some
cases an evidential burden lies on each Person present to negative complicity (husband and wife
Jointly in charge of a child who was intentionally injured by one or the other of them). Cf. section 5 of
the Domestic Violence, Crime and Victims Act 2004. Sec also R. v. Lane (1986) 82 Cr. App. R. 5; R. v.
Tkram [2009] 1 W.L.R. 1419; Collins v. Chief Constable of Merseyside [1988] Crim. L.R. 247
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ssories
pe liable.* In contemplation of law, both the pelzpetrsto;egngn t;]ec ;rfsfc\t:‘)j s
A——r S sories can be char
it” t ffence, and thus accessori o 2%
e ; se the law deems them all to be perpetrators.
ors and vice versa—because the law 0
pemﬂtr?&?llizt?:ent may allege that the defendalnt D2 on the blllank i?;ie?li g :n £
‘A:inrled V, instead of alleging (as the fact is) that he otl $ % c;his ikt
ml(‘)rcuiecl Di to murder V, ot aided and abctt.eifi.tD.l totlzllt‘;;rirvho. ettt the
A i j X barrassment if it is no
ytion and the jury from emba
prosect

offence and who incited or helped.?®

telling me that the legal distinctions l:_tetwgeu perpet_ratn: ?11‘111;(;
A o eh . been wiped out? That is a tempting view, but it 1}sﬂ 1o q
a‘(:CESSOI'IBS ar:’e“cm“nmit” an offence as a pexpetratqr or ‘l‘commlt it as an
ﬂi;l:s.sggebi? the two forms of legal commission remain distinct.
a )

i for the
The chief distinction is that, as will be shown, the mental element for

1 i i s for the perpetrator.
ssory is pat necessarily the same a : I
gi)i;eonrg must be proved to have been the pE:rpe:'rratmr},1 thercta) ::;né)uaﬁﬁw
i ccessory without a perpetrator. ‘This rule seems fo have
a \ . "
i ly abolished.
018}, but it has not been entirely : .
(Tlfl ”"'st’inction is also relevant to the problem on self-manslaughte
[ ] 1 et

dizcussed in 26-013.

i« wife.38
" said that a husband can be an accessory to a rape on h1§ \l’iv’]i;;.A C:;:Oi
o it rape, as accessory to rape by a man? Certgun y> Ap =
S be COT‘I;m $ IE'IC’CQSSOI'Y although she could not commit the crime
e gm\;fyh ie a woman uses a male “innocent agent” to rape a women tgz;[i.,
Pefpeﬁ?tor- d :ostitution cases),*® she will be charged undelj section 4 ot. ie
?gxt-lulz.’ (g_g‘":ncgs Act 2003 for causing a person to engage in sexual activity
e rct(i)rlil Se]:g the procedural point, although ’L!JE wording of‘ thf (éi:;gz
RGVS dc%es not matter; it is customary and wise for the pl‘osegutlon i;) Cleaﬁ ;
Elf;l ;reipzh*ator and accessories in appropriate terms where the evidence

1; Mohan v. R.
i . R, v. Giannetto [1997] 1 Cr. App. R, ; / .
i | 2013] EWCA Crim. 1781; R. v ] : B
h;éﬁéﬁagalggi [Smfm v, Mellors (1987) 84 %4/;4?3]; Ra'clzjsgffs‘; st?:i::ﬁ”c(; fe ( 1)553) BE: 95, R
' 4; R. v. Moore (1 € 2
. Towle (1816) Russ. & Ry. 314; : 4 e g g e
ille Williams, “Which of You Did It,” ( : "
gfesai:goikg:t}lfhe ;ccessorz‘es and Abettors Act 1861; section 44 of the Magistrates

1980.
e xSl Smfg (]?34)ag?§g;eidciﬁé of suicide was summed up in the

i ime to commit suicide. The abr ! N
N I.t joe 1}‘}”;%'31'[_2 53:222601‘jé10 de se: “felon of himself”. In our ancient comm?n-fl‘;\?:riu[)? ;Opem
gl t?tr Hé qlig;e was deemed to be a felon, and the crime was pumshal;lﬁeol’a)}'; 0211 it ;
?Onﬂ‘ll];nki; \Sec Lady Margaret Hales v. Petit (1561) 1 Plow. 253 a‘t 2[5[8—1832,) ] M?Od, e
Coo Rep %09 at 110b: dnonymous Case (1397) Jenk. 65; R. v. Russell (

] on (1631} 3 St. Tr. 401, A e

Z: }Ig v» i?;ri {(41”8‘13% g?’ Co}x C.C. 609; Lord Baltimore (1768) 98 ER. 136; D.PP v. K [ ]

Y 5
App. R. 36; cf. R v. Eldershaw (1828) 172 B.R. 472,

' 2011] 1 Cr. App. R. 136. ’ N
:? %ﬁ RﬁiEthgsErftjilgw of thi:pwas emphasised in D.P.P. of Northern Ireland v. Maxwe [ ]

e

W.L.R. 1350.
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3“1}3%1 ?a:)?‘filzz; (;i theldoffence will give the name of the crime, but the parti
bty ;Nhere ed or procured the crime, if such be the fact,
bigamous uafme pof wh Ce?eﬁzg;d t}l::éai Il)Jlas mfﬂped a spinster who knoyyg thlfal
.S}?Z:gl:tigfgf liftlgamy,?’ but it would be absurd for the particulars of the off
charge at, being married, she has married again. In a case like th;
E:}(l)xy sljlllould be charged in express terms as accessory,* -~
- m;);]i btzeszifourl .ttr‘adlt{onal verbs are still used, the Ianguage is antiqy
mterprefed o 11.1];)_1 lid mto“ two words. “Aiding and abetting”43 co%jdanni;i
a5t i ”s1s mng”, and. counselling and procuring” could be inte ;
ging”. This simplified language will be used in the presentl]%rg(t)id

Does the rule that ignorance of the criminal law is

! _ : T th no defenc
ccessories? S_’es.‘” In this application the rule Is very severe. The E;Jea;glejtlry tm
. ator

siness or some other
cted to acquaint herge]f
of many other people:
50 on. Itis remarkable
all their customers and

spe}tl:lahsed activity such as driving can reasonably be expe
wit 1_:he law rfalatmg to it. But she may use the services
suppliers, repairers, carriers, consultants, accountants, and

that they, tooj are e S
clients. xpected to learn the specialised law of

i 1 s . 3
§1 nlply faC tudl encour agelnent aIld/OI aSSlStaﬂce OIZI] y Iﬂ add]tloﬂ there

common joi i ici \
purpose/joint enterprise complicity, which rests on implied or ex =s;
- l B

becanse i 3 m standard copinlici
use 1t 1s only made out where the factual encouragement resylts ﬁ;giht};
* L

liability in relation to “standards cép ol « general principles of complicity
. complicity”, In th :
shall apply those Principals to common p y b CO;II)?;;?:Y part of this Chapter, [

2 But even if the indictment w.
4C;ogaart [1976] Q.B. 217 at 224.
0 Thel word “abet” comes from Old French abeter, meanin

hus, in the older authorities it Wwas used to refer to encoura
have tended to use abet and aid interchaugeably.

“ Ry, Miltw, itiol
illward (1994) 158 I.P. 1091, CF the position when the offence is a no fault (strict liability)

i)ﬁe]?ce. Altoy REJ)-GEHEP al RE?E‘ f e 197 l 97 ( ? 77 I € case of stric ability,
? & § e ErlCe (]VO. lo J) 1
tarafs a4 . : 3 . .E,' 9 3.1 ; : tahs
th ere 1s still dEI'l\ ative llahl] ty since the erpetrator’s I'nnocence 18 of no relevance ina strict l.ahi-li.it

as glaringly at fault a conviction may be upheld on appeal. See R v

g to lure on, entice; from beter to bait.
gement. However, in recent times courts

: 1 2CCessory.
Sterecki [2002] EWCA Crim. 1662,
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17.3. ENCOURAGEMENT AS THE CONDUCT ELEMENT IN STANDARD
COMPLICITY

The word “encouragement” generally speaks for itself, but includes express
encouragement and advice, general incitement, implied or express authorisation*®
and persuasion by threats.*” (The phrase used in the old books was “counsel,
rocure or command”.)*® Encouragement may be given expressly or may be
jmplied from conduct.* So if a gang of rowdies proceed along a street, some
members of it damaging property as they go, the others will very likely be found
to have encouraged them by remaining part of the mob and moving with it.>
They will therefore be accessories, and all the mob can be charged with the
offence without the prosecution being under the necessity of identifying the

perpetrators.®!

Suppose D3 encourages D2 te procure D1 to commit a crime, and all works
out according to plan. Is D3 a party to the crime?  Certainly. She has
encouraged at sne remove, Encouraging another to enceourage a third person to
commit an gimcace also will be caught by section 66 of the Serious Crime Act

46 For auawotisation see Derrick v Cornhili [1970] R.T.R. 341. Encouragement by implied
auth¢rsatici of a crime that is collateral to some underlying joint criminal enterprise has been the
basiz z. complicity liability in a long line of “common purpose/joint enterprise™ complicity cases. See
1o example, R, v. Macklin (1838) 2 Lewin C. C. 225; R. v Betts and Ridley (1931) 22 Cr. App. R. 148
at 153-156; R. v. Appleby (1943) 28 Cr. App. R. 1; R. v. Grant (1954) 38 Cr. App. R. 107; The Three
Soldiers Case (1697) Fost. 353; R. v. Short (1932) 23 Cr. App. R. 170 per Lord Chief Justice Hewart,
MacKinnon and Hawke 1.J.; R. v Spraggett [1960] Crim. L.R. 840; R. v. Smith [1963] 1 W.L.R. 1200
at 1203 per Slade I. (Hilbery, Ashworth, Melford Stevenson and Veale J.J. concurring); R. v. Cramp
(1880) 14 Cox C.C. 390 at 393 per Denman J.; R. v. Surridge(1942) 42 S.R. (N.S.W.) 278 at 282 per
Jordan C.I.; R. v. Dunn (1930) 30 S.R. (N.8.W.) 210 at 214 per Ferguson I. (Street, C.J. concurred in
a separate judgment) (James J. also concurred); R. v. Dorrey & Gage [1970] 3 N.S.W.L.R. 351 at 353;
R. v. Adams (1932) V.L.R. 222 at 223-224 perMann I.; R. v. Kalinowski (1930) 31 S.R. (N.S.W.) 377
at 380-381 per Davidson J.; R. w Dowdle (1901) 26 V.L.R. 637 at 639-641 per Williams J.; R. »
Surridge (1942) 42 S.R. (N.S.W.) 278 at 282-283 per Jordan C.J.; R. v. Grand (1903) 3 S.R. (N.S.W.)
216 per Stephen, A.C.J., Owen and Simpson J.J.
47 In R. v. Gnango [2012] 1 A.C. 827, the accessory encouraged the perpetrator by is conduct of
attempting to kill the perpetrator. See also Race Relations Board v. Applin[1973] Q.B. 815 at 825; Sir
Edward Coke, Second Part of the Institutes of the Laws of England, (London: W. Rawlins, 1681) at
182,
4% Some of the older statutes use the verb “move” instead of the verb “encourage,” see section 3 of
the Treason Felony Act 1848, which makes it an offence “to move or stir any foreigner or stranger
with force to invade the United Kingdom ...” Dalton uses the word “mover” with respect to
encourager. Dalton writes that a persen is an accessory to a crime “if he were either a Procurer, or
Mover or Aider, Comforter or Consenter thereto.” He goes on to use the words: “command, procure,
move, aid, or consent thereto.” See Michael Dalton, The Country Justice, (London: Printed by
William Rawlins et al., 1697) at 396. It is arguable that the concepi of*move” reguires the
encouragement to be a factual motivator. It need not be the sole motivator, but it must be a more than
negligible motivator:
* An example of implied encouragement was suggested in Drake v. Morgan [1978] 1.C.R. 56
(agreeing to indemnify against a fine for a future offence). Cf. Siate v. Conde, (2001) 787 A.2d 571.
* See R. v Gnango [2012] 1 A.C. 827, where D2 by his conduct encouraged D1 to try to kill him.
See also R. v. Young (1838) 8 Car, & P. 644; R. v. Swindall (1846) 2 Car. & K. 230 per Pollock C.B.
and the cases discussed in Dennis J. Baker, “Liability For Encouraging One’s Own Murder, Victims,
and Other Exempt Parties,” (2012) 23(3) Kings L.J. 256.
3 CE. Macklin and Murphy’s Case (1838) 168 E.R. 1136.
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ENCOURAGEMENT AS THE CONDUCT ELEMENT IN STANDARD COMPLICITY

2007. Furthermore, if the third party fails to even attempt to perpetrate the
anticipated target crime, section 66 will still apply.>® If the third party at leagt
attempts®? to perpetrate the anticipated target crime, it could be prosecuted under
either the Accessories and Abettors Act 1861 or the Serious Crime Act 2007,

Can a person encourage an indefinite series of crimes? A person who
exhorts another to commit a series of crimes will become an accessory to all of
them when they are committed; but common sense is needed in applying thig
tule. If D2 persuades D1 to commit a series of murders for a political object, D2
will be inculpated in each of them. However, the position is surely different if D)
merely encourages D1 in his or her general criminal tendencies,> or even in the
commission of crimes of a particular kind—as if he or she advises D1 that
burglary affords a good opening. It would be too severe to say that such genera|
encouragement makes D2 a participant in every crime that is thereafter
committed by D1 within the terms of the encouraging words. There must be an

clement of particularity in the crime that is counselled in order to make the
counsellor a party.>

Need there be an element of particularity in the people who are encouraged?
What about an appeal to the general public to murder all members of the
Cabinet? Presumably the putative accessory must have communicated with an
individual (or group of nameable individuals). She will not be an accessory to
crimes committed by random members of the public. A person who incites the
public generally to commit a particular crime such as murder is guilty of
encouragement of murder as an inchoate crime,*® but no case decides that he or
she becomes an accessory to random murders that might or might not have been
carried out in consequence of his or her encouragement. In common sense, there
is a difference between “encouragement” as an inchoate crime (which is fully
committed as soon as the encouragement is uttered as long as the encouragemen
was capable of encouraging someone within the target audience®”) ‘and

encouragement as making a person accessory to crime when it is commitied or
attempted,

Does the defendant’s conduct have to in fact encourage the perpetrator to
perpetrate the anticipated target.crime?  There must be factual encourage-
ment,*® because complicity lLiability is derivative liability. The accessory’s

2 Cf. R. v. Bodin [1979] Crim. L.R. 176; R. v. Sirat (1986) 83 Cr. App. R. 41; The King v. Macdaniel
(1755) 168 E.R. 60 at 62; Earl of Somerset & Case (1616) 14 Jac. 1; 1 St. Tr. 334; State v. Ives (1995)
37 Conn.App. 40.

3 R. v Dunnington [1984] Q.B. 472. CL. Franze v. The Queen [2014] V.5.C.A. 352.

** R. v Bainbridge [1960] 1 Q.B. 129.

> CE R v. Bainbridge [1960] 1 Q.B. 129; Sadique v. R. [2013] EWCA Crim. 1150; D.PP of
Northern Ireland v. Maxwell [1978] | W.L.R, 1350; R. v. Yanover (No. 1) (1985) 20 C.C.C. (3d) 300.
* See generally, sections 4446 of the Serious Crime Act 2007.

" Baker, op. cit. supra, note 15 Chap. 4.

*# R, v. Atkinson (1869) 11 Cox C.C. 330; R. v Stally [1959] 3 All ER. 814; The Queen v. Coney
(1881-82) L.R. 8 Q.B.D. 534, per Denman 1., Huddleston B., Manisty, Hawkins, Lopes, Stephen,
Cave, and North JI. (Lord Coleridge C.J., Pollock B., and Mathew 1., dissenting); R. v. Allen [1965] 1
Q.B. 130 per Edmund Davies J. (Marshall and Lawton J.J, concurring); R. v Clarkson [1971] 1
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iahili t merely hinge on the fact that someone she has associateq with
habﬂelt?;tizs; [é?*ime, bL?'i on gthe fact that she has factually participated in t}mt
pqrpe The accessory can only be liable in a detivative sense when sh.e has in fact
cﬁcipated in the perpetrator’s crime. If there is no factual pa.rﬁcipatl(on, then the
]:ccessory is not liable under the dccessories and Abettors A;z 1861 _.5’ Attempted
articipation is criminalised under sections 4’4—46 .Of t%le Serious Cnme :flcr 20t0h7
Under the Act of 1861, an accessory can be liable for i:actually participating 11'{ . e
perpetrator’s criminal attempts,®® but she clar_mot be liable vyhere the p‘erp‘etmu?r
does not even attempt to perpetrate the anticipated ta.rg-et crime, becausg(;g;:ri hls
nothing for her liability to derive from. Under the Serwu; Crime Ac.: 2007, te
perpetrator is liable if her act was capable of encouraging the pet pch%g:.)r 0
perpetrate the anticipated target crime. Thus, if a person uses social n;rb 01; to
encourage the world at large to riot,°! she would liable under tl}e Act qf 20 dog
the basis that such encouragement is ‘V‘C-apable” of encouraging a likeminde
person in the general population to riot.*?

Is the accessory’s mere presence at the scene of the crime sufficient for a ]ugy
to infer enceuragement by conduct?  Factual encouragement cannot c?
inferred from iie putative accessory’s mere presence at the scefle of the crime;
but mere piesence considered along with the p_utanve accessory’s 1'elat101} to tﬁe
perpeiator®® and the putative accessory’s actions before, d}mﬂg, a‘nd 2 Eer t Pi
coramission of the crime, might be enough to allow the jury to .mfer‘ actut:)a
encouragement.® Furthermore, as we will see ‘be.low,_ a passive bystander lcanﬂ e
iable where she has a duty to act and her omission 1sée_umed at encouraging the
perpetrator to perpetrate the anticipated target offence.®

Mesaw L.J. (Geoffrey Lane and Kilner Brown 1.J, concurring); R. v Jones (1977) §5

g:.L,l‘\];.;J}dIf{[TZlggiat 20 Ry ,(.D'.ryce [2304] 2 Cr. App. R. 592 at 611 per Potter L.J (Hooper al;d /gsJu}l
1.J. concurring). In Hu#t v R. [1989] T.A.8.8.C. 27 at para, 53, Cox J. (Unde.rwuod, fCtgaw or On
concurring) said: “In the circumstances of this case an etror of law occurred bylze%so? of (;01-111351 .
to tell the jury that ... there had to be proof to the requ1§11e deg]_‘ee 1.}:1&1 the pr‘mczpaRoﬂen er 1&518586 }
fact encouraged by the conduct of the accused to commit the crime.” In Re ngam Ramanna (| [
L.L.R. 2 Mad. 137 it was said: “The supplying of food to a person abput to commit & cnaﬂle 1.s nod
necessarily an abetment of the crime. Abetment [involves] intentional a1‘d in I.l"IE doing of @ t‘nug,fatl;-
a person is said to aid the doing of an act, who either prior to, or at the time of, t‘l-lelclummn.s.sion of the
act does anything in order to facilitate the commission of that act and thereby facilitates it.

59 Baker, op. cif. supra, note 15 at Chap. 4.

L iéueb;j!n;nmgmnp[l%d] Q.B. 472; R. v. Hapgood (1870) LR. 1 C.C.R. 221 R v C.'fayttg:/il 24;;)
1 Car. & K. 128; R. v. Williams (1844) | Car. & K. 589. Cf. Franze v. The Queen [2014] V.S.C.A. ;
6 R. v Blackshaw [2012] 1 W.L.R. 1126.

o . cit. supra, note 50. ‘

o gil\i:;’viorf a pﬁorp friendship or relationship between the perpetraior and the putatwezzclicci:is‘,sszor);
alone is not enough to ground complicity liability. See Peaple v. Peterson (1995) 652 N.B.2d 1252 a

: - v, United States (2008) 957 A.2d 9.
gﬁ%ecg;f;n‘n[boney (188'1-—€82) I),.R. 8 Q.B.D. 534: R. v Allen [1965] 1 Q.B. 130; JE 1:.LT(;'11arkso.n
[1971] 1 W.L.R. 1402. In Diges v. State (2013) 213 Md.}}pp. 28 at 83 Kchge J. said: , e me;y:
presence of the defendant at the time and place of the commission of the crime is not enoug o pim
the defendant aided and abetted. But if presence is proven, it is a fact that may be considered, along
i rrounding circumstances.”
;?tge?euf?t.hi SRujesZell n 533] V.L.R. 59; cf. State v Conde (2001) 787 A.2d 571.
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What about spectators who supply the demand for a particular illega)
performance?  Few performances with spectators are illegal. The most likely
instance of illegality is an obscene performance, which is primarily the
responsibility of the producer and performers. The question arises whether
members of the audience are liable as accessories if they knew the nature of the
performance beforehand. This is not a case of mere omission, since the spectatorg
would have knowingly come. Nor is it a case where the illegality would take
place independently of the audience. There would be no spectacle if there were
no spectators (whether the spectators pay for admission or nof). It may therefore
seem logical to hold that the spectators are accomplices, just as one who
knowingly buys from an illegal seller is potentially an accomplice in the sale 56
Evidence of acts of encouragenient during the performance would not, on thig
view, be necessary for liability, since in the nature of the case the mere presence
of the audience is not only an encouragement but a determining factor.

But this conclusion involves absurdities and would fall afoul of the constraint
against remote harms criminalisation.’” It would be akin to criminalising
prostitution use on the rationale that it creates the demand for people to becoms
prostitutes.®® The courts have held that a spectator does not become an accessory
merely by being present with knowledge of what is proceeding;® but, the clarity
of this rule is marred by judicial expressions of willingness to accept presence as
“evidence” of encouragement.” In one case it was suggested that spectators of an
illegal prizefight would become implicated if they applauded.” In R, v
Giannetto™ the Court of Appeal said: “Any involvement from mere encourage-
ment upwards would suffice.” Nevertheless, it may be strongly doubted whether
either applause or laughter by a spectator ought to be taken as extending liability
beyond those who put on the performances, however disgusting the affair may be
to the right-minded citizen.”

A law that seems to require, or at any rate to allow, the police to charge
hundreds or even thousands of people as spectators of an event, or as an audierive
at a seditious lecture, would be unworkable.”* Moreover, each individual meriber
of the audience may quité reasonably feel that the show does not depend on her;

% The incidental party rule would most likel
Sayce v. Coupe [1953] 1 Q.B. 1 at 7-8.

67 See Dennis J. Baker, “Collective Criminalization and the Constiturional Right to Endanger
Others,” (2009) 28 Crim. Just. Ethics 168,

% Some academics favour this sort of remote harm eriminalisation. See Michelle M. Dempsey,
“Rethinking Wolfenden: Prostitute-use, Criminal Law, and Remote Harm,” [2005] Crim. L.R. 444.
8 R. v Coney (1881-82) 8 Q.B.D. 534; R. v. Clarkson [1971] 1 W.L.R. 1402; R. v Tair [1993] Crim.
L.R. 538,

0 In Wilcox v. Jeffery [1951] 1 All E.R. 464, there was evidence beyond that of mere attendance.

"L R v. Coney (1881-82) 8 Q.B.D. 534 at 557 (“actions intended to signify approval™).

" [1997] 1| Cr. App. R. 1 at 13, The Court of Appeal referred to the following hypothetical:
“Supposing somebody came up to D and said, ‘T am going to kill your wife’, if he played any part,
either in encouragement, as little as patting him on the back, nodding, saying, ‘Oh goody’, that would
be sufficient to involve him in the murder, to make him guilty, because he is encouraging the murder.”
Cf. R. v Stringer [2012] Q.B. 160.

7 A technical reason for exempting spectators may sometimes be found by attaching a particular
construction to the statute under which they are charged. Cf. Jenks v, Turpin (1884) 13 Q.B.D. 505.
But the question should also be dealt with by a suitable refinement of the law of complicity.

™ CL Re A.C.S. (1969) 7 C.R.N.S. 42 at pp. 59-60.

y exempt the purchaser. See the discussion infra. CE.
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if she does not attend, many others will, an_d it will st_ill take place. Sf?gle
members of the audience may attend disapprovingly, to satisfy then‘_lselves c; nle
full heinousness of what is being done, or perhaps to get e\'flldence or a
prosecution. If attendance at a seditious lecture _(e. g.,a lgqture mat_mg_terrorlsig
and intolerance) involves the audience, th_en buying a seditious publ%cauon wo% !
involve the purchaser. The conclusion is intolerable. So the only m;se course gt
the courts is to tule that, as a matter of law, mmpbers of the au u:nce1 are nb
accomplices by reason of being there, and that nelthei payment nor app‘ gus: th)é
them makes them accomplices. The “Incidental Party” defence, dlscusscﬂft e
end of this Chapter, should be invoked in such cases. I.t should be shown a_ﬂl
accessory’s personal act of encouragement alone pl”'D'\‘flde the perpeltratorl wi a;
more than negligible reason for perpetrating the anticipated target crime. 1t_ i (51 ?}(1)
enough to assert that the accessory was a member of a collective that su%p 1el:d ff[
demand for an illegal performance. This sort of remote encouragement sbo;ylp nod
be criminalised. Such a law would be too great extension of criminal liability an
too great a restriction on individual liberty.”

Does that also mean that trivial encouragement made .fmfn an mdlwutllua::
directly 4o unother individual is not sufficient for .satlsfymg. th_e (i(m' ucu
elemejii complicity?  If the encouragement, when judged o‘pjectwe Ly ;n ti

thev(cizcumstances, is too ftrivial to have been capa.ble of 1nfl1ue¥1c1{lc . e
gerpetrator’s decision to offend, the jury should not infer that it _(hd in fact
‘ufluence the perpetrator’s decision to offend or that it was capable of mﬂueﬁcing
the perpetrator’s decision to offend.”® The evidence sh.ould be_ such t atha
reasonable jury can infer that the encouragement dlq” in fact 111ﬂ1(1}§ncc ﬁe
perpetrator’s decision to perpetrate the target crime. In R 1:1 lzgm‘q.le,(;
Kemedy L.J. observed: “Supposing somebody came up to [D] and said, 1'2113
going to kill your wife’, if [D] played any part, either 11}1 encouragczient, ?; liem
as patting [P] on the back, nodding, saying, ‘Qh goody’, that Woul e suffic =

to involve him in the murder, to make him guilty, because he is cncou.rfslgmg1 i?
murder.” Tt is doubtful that this sort of trivial encouragement would be capable o

75 Dennis J. Baker, The Right Not io be Criminalized: Demarcating Criminal Law’s Authority,
: : Ashgate, 2011) at Chap. 4.
gag::?ﬁ.llii;viliams wn')tes: “[I]l; it necessary to show that Fhe _words of the ao:‘:essgry ICSHY ﬁadtiz
effect on the mind of the principal, and played a part in bringing about the crime? h su-!i ¥ o
words directing another to commit a crime can, where t.he Dﬂ‘lfb'r actually ?oinriits t ; c%z:,()m[
presumed to have had some effect upon his mind.” Glanvﬂlg Wllhams, Cr'rmmal' aw.‘ l‘eNh " ,the
Part, (London: Stevens & Sons, 2" edn., 1961) at 382. Williams suggests. ﬂj»at‘ in casefher i,a e
evidence is categorical, factual encouragement might be presumed. Bllt this 1's 3;st a?gence - \}:cry
saying that it would be pointless for defence counsel to contest the point w}}llefe tth e e\/vmeme Byd
strong, because the jury will ultimately infer factual encouragement w e: _el € e
existence is very strong, Nonetheless, we need to be careful _not to cqnﬂatc evi gl?hab max b
used for inferring factual encouragement with the substantlvr% requirement that it . § p’rmiie : iyn b
reasonable doubt that the encourager’s conduct did in fact influence the perpetrator’s decisio
E‘Fi}ﬁd" Biyce [2004] 2 Cr. App. R. 592 at 611 per Potter L.J (Hooper ancll ASUH;‘.-J. c)o;;c.(u]ng-]gzg}.)ii{.;;
Anderson [1966] 2 Q.B. 110; Benford v. Sims [1898] 2 Q.B. 64.] at 642; R w. iemeb”l_s 1
Ca. 161. See also the reasoning in The Vivheid (Admiral De Winter) (1799) 2 C. Rob. 16.
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influencing a person to Perpetrate a very serious crime such as murder. If it is no¢
capable of having any factual impact, then a reasonable jury could not infer that it
did.

The jury would have to consider all the circumstances. If a person is already
intent on committing murder or on committing suicide, then Very frivig|
encouragement could be the tipping point. If “Oh goody” is uttered to Someone
who is already intending to perpetrate a murder, the jury might infer that it did in
fact tip the balance and therefore did in fact play on the perpetrator’s mind, The
jury might infer that it influenced the perpetrator’s final decision in a more than
negligible way, but there would have to be firm evidence demonstrating that syep
an inference was one that a reasonable jury could infer.”® The better view is that a
reasonable jury is likely to infer that this sort of trivial comment made to a person
who is already intent on killing is not likely to have any additional factyg)
influence. Nor is it likely to be an act of encouragement that is capable of making

a difference for the purposes of establishing attempted participation under the
Serious Crime Act 2007,

Need the accessory’s factual encouragement be the sole consideration
motivating the perpetrator to perpetrate the anticipated target crime? No;
it need only provide the perpetrator with a more than negligible reason for
perpetrating the target crime. For example, in People v. Duffy,” the encourager
encouraged the perpetrator® to kill himself. A person of normal sensibility would
not be persuaded to kill herself merely because someone tells her to kill herself.
But in Peaple v. Duffy, the perpetrator’s circumstances were that he “had been
drinking heavily and was in an extremely depressed and suicidal state ” It was in
these circumstances that the encourager taunted the perpetrator to “put the gun in
his mouth and blow his head off” The encourager also knew full well that the
perpetrator was intoxicated, depressed and suicidal, A jury would have na
difficulty inferring that a person inciting a suicidal person to kill himself is an act
that provides the suicidal perpetrator with a more than negligible reason ‘for
killing himself,

In People v. Duffy, the encourager’s encouragement was not the {niy yeason
why the perpetrator committed suicide, but it was enough to tip the perpetrator
over the edge. Consequently, it was an act that provided the perpetrator with a
more than negligible reason for acting as he did. Suicide itself is not a crime, but
section 2 of the Suicide Act 1961 provides: “(1) A person (“D”) commits an
offence if—(a) D does an act capable of encouraging or assisting the suicide or
attempted suicide of another person, and (b) D’s act was intended to encourage or

™ A lot will depend on the citcumstances. If a gang member is enraged and is minded to assault rival
gangster, then yelling: “Go for it would be enough to have some factual influence. See
Anonymous(1829) 1 Lewin 7. At least a jury could infer as much. For a clear case of factual
encouragement, see R. v Conzins 1849)'13 1P 254,
*(1992) 79 N.Y.2d 611, See also State v. Me!chewthz'nkel(ZOlﬁl) 844 N.W.2d 13; Siate v. Lassiter
(1984) 484 A.2d 13: Ex p. Minister of Justice; in re § v Grotjohn [1970] 2 S.A.L.R. 355; cf. Vaux's
Case (1592) 4 Co. Rep. 44a,

8 Suicide is not an offence, so technically it is better to think of the victim as the doer, rather than as
a criminal perpetrator.
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ici i Act of 1961
.t suicide or an attempt at suicide.” Notably, section 2 of the if
S - . "
?:Z;ires nothing less than direct intention.

17.4. ASSISTANCE

ssory’s assistance may be given beforelor durmg the crime. ‘lﬂxirpzlfifn(;f
I i 7 before the crime are supplying tools or materials el ’;
asgﬁﬁg tﬁlevi?mow-how”, driving the get-away car ﬁ%mln an;(rjslx;rlyéx ;:gat;gon
i i opening a bank account in a false
o a\ﬁ]ﬁb;g 1;1”;2 itpthe p%oceeds of forged checilues.gl f e ety
thaﬁgst};rtfﬁ::e also includes co-operation. S;)Z, ?E waiaiilt: l}ztl"cgz,s tt 1?6 s o
s biféamous Ccrem?i)ybils :»11 thgct(lzglsi?goru{light b: lisable as accessory, sinc,e ﬂ.ler(?
gt perso'?l\:ut a b?lyer.§§3 However, these sorts of bilateral transgctimzs
e sclle'r ':;Vll 1exc]:upt under the incidental party 1‘5116 (§.l77017?. The t;l y
ate almost Cﬁr\;\fdlv7y~ Party® proposed a partial definition in ordet to‘ exf o
COH%m}SSl’?n '*'O“.;(ht;glat clearly need to be covered. (Thelpnmary purposfl:) 0t 4
“assls.tmg W a LSro ositions was to form the foundation of a cfode,ﬁl;lbaSiS
W()ﬂﬂ%l'% l:fﬁgcb sgfﬁgiently close to the present law to make them a use
Efforgi(;il:t;zluin.) The partial definition is as follows:

Axsists includes—

85 d
[ “[Alssistance given which the perpetrator was uuiwlg;f\:[,e Wa}?en S
2 duct of a person which leads the perpetrator to beliey ssary, by that
® ;?noffence that she is being helped or will be helped if necessary,
e

person in its commission.”
Paragraph (b) (to start with that} is declaratory of the present law.

Examples are:

i h the
n is an accessory even thoug
ing as a look-out. The look-out perso : =
gafrt[lgnegu‘: not in fact disturbed; she is ready to give a warning if n Y
86
and her presence is a comfort to them.

V trast, R. v Scott (1979) 68 Cr.
jah v. The Queen [1966] A.C. 37_. Contrast, ) ; Lhaeer
) Onig]elgzmcﬁac\f DlLl Zfrse[el '?g;rglggpL R. ?45, supplying premlse;] for producing drugs, 1s not 1
App. R. 164; R v Farn i L el
acipc‘)rd with principle. See also R. v. Brown [2001] EWCA Crim
82 R v, Wheat [1921] 2 K.B. 119-.1 oo
e [1953] 1.Q.B. | at 7-8. » i
: SP%?;';:gcﬁa’zﬁer[ 43, supra, note 3. See also, Law Com., Assisting an
e (Lond‘mf 1'1-1\11-5-(;;‘:;9: z)f'whose identity the assister is unaware. On tllie
i i d, assistance given (o a person ol : e
i Ar?d’ " r};a);-,be ]a)dZd‘i?s -aisi]ccessory by reason of assistance intended t?f be Eé\fninoc i
s e f:rl C. Smith, “Secondary Participation and [nchoate lO eSr:Zte.V b 19 b 2
z?e'd byPYA ojf eaf;c;f P;zm‘shme!n.z (London: Butterworths, 1981). See also 4 :
rime, Pro s
(1894).
8 v D.PP [2003] BEEW.H.C. 2717,

neouraging Crime,
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Manning a get-away car. Here again the dri
psychological assistance even though all
before the car can be used.

Ver gives encouragement and
the accomplices are arresteg

There is no need to demonstrate that the
accessory’s act of assistance, if the assistance ha

to perpetrate the anticipated target crime. To fthe extent that McClellan j
suggests, in his judgment in State v Tally,® that unused assistance 18 suffici
his opinion is wrong. For the putative accessory to be
participated in the perpetrator’s crime, the perpetrator
accessory’s assistance.®® It is true that the perpetrator need
assistance for accessory to factually participate, but
participation at all. The dissenting opinion of Head J
correct view as far as ineffectual assistance is
has to be prosecuted under one of the offence
Serious Crime Act 2007. It cannot be treated as

the dccessories and Abetiors Act | 861, because there is no factual involvement
for the purposes of establishing a factual derivative link, Where the accessory hag
physically assisted the perpetrator, factual participation will not be an issue; the
focus will be on whether accessory acted with the requisite mens req.

It is necessary to establish only that the accessory had the requisite fault for
complicity liability when she in fact assisted the perpetrator. The case is different

when the putative accessory attempts to encowrage the perpetrator, because
factual encouragement cannot be present when the perpetrator is unaware of it.&
“There must be an intention to encourag

e, and there must also be encouragement
in fact.”*® Acts of encouragement cannot be encouragement in fact, unless the
perpetrator is aware of them and has been partially or fully influenced by them, A
person cannot be encouraged by enco

uragement that never reaches her mind.
Attempted encouragement is not consumimated encouragement.

perpetrator was aware of the
s in fact assisted the Perpetratop

: ent,
said to have factually

must use the putatiye
not be aware of factug]
unused assistance ig no
. in State v, Tally is the
concerned, Attempted assistance
s found in sections 44—4¢ of the
consummated participation under

When is the assistance too trivial to count?

threatens to expand beyond reasonable boun,
tendency of the courts to apply the rules me
need to resolve the conflict between the n
freedom of ordinary people to Live the
criminal law. This happened in National
shortly to be stated, was that when the sel

The law of complicity conistantly
ds. One reason forilis'is the
chanically, without cunsidering the
ecessary protection of society and the
ir lives without harassment from the
Coal Board v. Gamble.®' The decision,
ler of goods knew that the goods would

¥ (1894) 102 Ala. 25 CE R. v Fred [2001] Q.C.A. 561, where there was no factual assistance, even
though A knew that P planned to kill V. A also hoped P would kill V, but she did nothing to assist or
encourage P. See also Way v. State (1908) 46 So. 273; Commonwealth v. Kern (1867) 1 Brewst. 350.
8 In R. v. Bryce [2004] 2 Cr. App. R. 592 at 611 per Potter L.J (Hooper and Astill 1.J. concurring)
said: “the prosecution must prove: an act done by I which in factassisted the later commission of the
offence.” [Emphasis added.] e

¥ Hall v. Com. (1906) 29 Ky. L. Rep. 485, per contra Bast v Com, (1907) 99 S.W. 978,
% R. v. Clarkson [1971] 1 W.L.R. 1402 at 1407 per Megaw L.J, (Geoffrey Lane and Kilner Brown
IJ. concurring.)

91 [1959] 1 Q.B. 11,
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load a lorry in which the buyer intendf:d to drive thenz1 1away, the seller

o ty to the buyer’s offence of driving an overloade orrtjlll. + g iling
B e Pl'dl lication of the law of complicity would mean tha e

syl hapfl") Ils up a car that she sees has worn tyres oI 18 otherwise u oo
amndagtb‘:c:mi:sha party to the offence of using an unﬁt car ;afn}:(l;n ;Ez ;:SuEs1 s
E 3 iver has no licence or nsur ;
et Shefkggﬁ;;hﬁittizg 1a licence or insurance. If you 1'.16'113 tct)h p;lllé iz;.
e the’()ffefmﬂto £ a ditch so as to put it on the road again, aft_er _potlcmg a e
ﬁiend§ e (1)111 Ooint of illegality, you too will become a crupn‘:tal by lrleai_(in 2
decrepl_t Rl 1?t A barman who supplies a customer ‘il she is “over the li itﬂ
i ﬁlendly a;: . intends to drive home, becomes an accessory‘to dnvmgh v&(fi "
P lsg t is this all really so? Will not, should n(?t, a pomt- be reac .e b
Ex}fjeskf :slsgtl:nlce 1115 too minor, or too much a matter of ordinary business ot soc
whic

practice, fo be counted?®?

re as
’¢ all these-assisters be regarded as encouragers,"and Mtherzt;c:;isters
B ‘it the category of assisters is not needed? any e
encourager‘safs'nq: glicouragers as well, but some cannot be._If Dl goes to : t.a to
o fegaﬁld«é ; £ D2’s gun for a robbery, and D2 complies, it is unrealistic 0
oty tP- ’10anir?cited or encouraged D1. D2 said nothing by way (_)f mc1tf:m§:l .
T, llaisen‘[ but she assisted, and she is an accessory. Agamti ongcgmsg
+ G ggd :]11%1?2 per’son is going to be murdered, off 1tl]<13r own(ila?t il;lliz ;:Cgin e
oic i ed for the murde
Slitblpicghn:hzngig llrlzitcs:oﬁ;fn;(}:l;:];ﬁihp‘i}ignacmal murderer.®? She has purposely
althou e did
g llustration of the same point is Attorney-General § Refefrenhcie g}f;o d]
Amthg 1\1;1; ¢ was convicted of having an excess of glcohol in ki sf . G;
Ofc{ Wj)&der to \:ersuade the court that there were “s}}:emﬂ rgi?gllzbhadolb:en
isqualify’ im fi Vi ered evidence that his
dl-Squm'lf'ymgl %%?;c;gr?wi?fsgﬁtslfy (e)lfgriend. Probably (although the re;.)oi';ci dc::
Smmpml*oust‘rblfe story was corroborated by his friend; at any_rate the flnenw :\h N
adyd '50) d for airgin and abetting the offence, on the basis that he (nefD that
e 11_1(110'[6’ ?d hortlg be driving the car home. (One does 11_0t need te“ e X
g joct fS the ymsccuti(m was to reduce the popularity of the 551 o
th?t t,l} pictiines OThe jﬁdge ruled that there was no case to 'ems_wer,_an3‘5 e
i B}-(E‘ri;eél)fal referred the question to the Court of zu%ppeal un?ea S::f%?om o
QSGCmr?;;inal Justice Act 1972. (Although the prosecution cannot app

~purp b .
th S 1S
These minor Ieckiess non-pu (JSIVE) contributions to the ¢ lllle of othe should be dealt wit! f
at all, under sections 44—4( 6 of the Serious Crime Act 2007. This W()U.ld allow ft fair labe lir g al d
p shment. Baker, op. cit. suprd, note 15 at Chﬂp. 6. Sule]y, if conduct such as
propo tionate pun shm

fficiently harmful to warrant criminalisation, which is doubtful,

A ing and prostitution is su L REETESE . A ler hire a car for such a
klelb C‘ml‘-:glﬁ;ed to I;Iso criminalise the car hire firm for letting the kerb-craw
there is

purpose; o those who cle 0! d e8e ac vilies are 50 1 ial that there is no
A ress. Tl t V. t]
dl’y an the stitute’s ( )
need for seco 1da1y liab ty f. R v a 1962 A.C. 220; Bowry v. Bennet 808 70 E.R. 981.,
A G . Shaw ‘ M ;
Lloyd ohnson {1 ;98) 126 ER. 039. See also Joshua Dressler, Reforr mg COlﬂp lClty Law: IIlWal
st . as . SSel Oﬂense s (20(}8) 5 ()hit] St. J. Crim L. 42/, I{ch t \FVCISbE[g. Rcappldlsillg
Asgistance ale

icity™, (2001) 4 Buff. Crim. L. Rev. 217. 5 (C.A. 206.
 Fogley Delgidd (015 36 Caldth 450 at 487, R. v Deemal-Hall 20051 @

94 [1975] Q.B. 773.
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acquittal on indictment, this procedure allows them to obtain a decision of the
Court of Appeal that the acquittal was wrong in law, so that the error ig not
perpetuated in future cases.) It was held that the ruling was wrong, the friend
being an accessory because, in the words of the indictment, he “procured” the
offence by reason of having caused it.%5
On its face the decision implies that a person can procure an offen
another when the other is unaware of the procurement: but this m
questioned. “Counsel or procure” in the Accessories and Abettors Act 1861 and in
the indictment should be taken to mean what is here called encouragement, and
should presuppose that the counselling or procuring comes to the knowledge of
the perpetrator.®® The indictment in this case had charged the friend in the usual
blunderbuss language with aiding and abetting, counselling and procuring the
offence, and the proper basis of the decision was surely that the friend had aided
and abetted it, not that he had procured it. It was an offence that could be aided,
because it was a strict liability offence. If it had not been a strict liability offence,
then the law of complicity should not have been applied, as the doer wag an
innocent agent. Instead, the innocent agency do

ctrine should have been uged to
deem that the procurer was the sole perpetrator. Lord Widgery C.J. said:®7

ce by
ay be

“lt may very well be ... difficult to think
parties have not met and have
they have in mind.”

of a case of aiding, abetting or counselling when the
not discussed in some respects the terms of the offence which

That is partly true for encouraging (though an actual meetin
but is it at all true for assisting? DI and V are fightin,
agreement, holds V for D1 to punch or kick him. Is this not a clear case of
assisting? And did not the defendant before the court in Attorney-General’s
Reference (No. 1 of 1975)%° also assist the offence by supplying the “material” by
which it came to be committed? The offence was one of “strict liability™ for the
driver, but alcohol was necessary for its commission and the friend supplied iz

alcohol. It is settled law that a person who supplies the tools or materials of crime
can be a party to it.

On the other hand, encouragement m
mind of another person and intended to
There can be no encouragement that d
person encouraged. The same should be
procuring takes the form of encour
“procuring”, then it need not come to th
of language is not correct.

In Attorney-General s Reference (No. 1 0f 1975) the defendant gave assistance
and so made a factual contribution to the actus v

eus of the offence. (The only
special feature of the case was that the assistance caused the person assisted to

g is not necessary);%
g D2, without prior

eans words or conduct operaiing-on the
persuade her to adopt a line ‘of conduct.
0es not come to the knowledge of the
true of “procuring” at any rate where the
aging. If one calls every assisting a
¢ perpetrator’s knowledge, but such a use

% Cf. Blakely v. D.PP. [1991] R.T.R. 405; R. v. M
R v. Coney (1 881-82) 8 Q.B.D. 534 at 557
v. R. [1989] T.A.8.8.C. 27 at para, 53.

%7 Attorney-General 5 Reference (No. | of 1975) [1 9751 Q.B. 773 at 779,

% Swate v. Melchert-Dinkel (2012) 816 N.W.2d 703; Miller v. The Queen (1980) 32 A.LR. 321.
% [1975] Q.B. 773. -

illward (1994) 158 1.P. 1091.
558 per Hawkins I; R. v. llan [1965] 1 Q.B. 130; Hutt
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i { ict lability and he was unaware of the fact that he was
f;ommlt tzlm Ogezsr:.t(i)r{; :;Eztalclzl:; 1]{23;& of that offence.) But no authgrity hol@s that
e yfp cgm licity extends to a person who causes an offence W!.th()u’t
St it of assisting in its commission. In so far as 4tt0rney-Geneml 5
encOuragl;lflg 0. 1 of 1975) purports to decide that merely causing an offen.ce can
Refere.zﬁfi (Alrae a procuring of it, it should be regarded as too Incauftious Z
s Safllisa(;ion The decision is supportable, and supportable only, on the ghromi[
g;l:;elt;e mateﬁals of the strict liability offence had been provided, so that its
tcozllmnission had been assisted.

t the drink lacer did not merely provide the materials of tIt;e ;fﬂi]l:ic;. I{::::
Buncealed the fact that what he did caused the offence. -t; s ot
Egncealed it, he would not have been liable. If I tgljlm;' {il p_arttgf ;‘; ! apparty g

iqui t my guest’s keeper. 0 s - |
liquid refreshment, I am no ; e e s
ible i bibulous friends choose to me.
B D avoid responsibility under the
i it is hard to see how you can avol por
reasonable view, butit is . pr i de el
i Our t an offence in driving ; :
law as it stands, Your guests commit an fen L s e caatre
i ionally supelied the materials for it, and you '
1ﬂteﬂtl§ﬂ§ 1'}‘”’ ];PJKBlakelv v. D.PP.,'9 McCullough J. took the view that the mens
C,OmH;‘ Dfo-curing the commission of an offence is made out :when the a;ce?sorz
LBG S a mtenﬁon to do the act which in fact causes, to a 51gn(11t1103nt exttentdat et:flé
Wi i { incipal offender, an o not unders
»e cemnmission of the offence by the principal oif 1der, |
:J]-Je ?§1$211;th be suggested even where the substantive offence is one of absolute
v G
iability, as is so here.” .
Aablﬁthornev-Geneml 5 Reference (No. I of 1975) the Cqurt oltl‘ Alppef::l Ztr‘iigdg;ia;l
with this que%tion because it sensed the danger of extending the aw do e ,
Reasons were offered why the ordinary host could not bedcﬁn:icf ; tﬁ s S};
at 1 ¥ incing. It was suggested that where the
were somewhat obscure and unconvine . <
does not act surreptitiously she may progcrly l?a\if:t’}tllzlic‘:t %E:stgi(;sin?skeb:s{r) H?Xg
ision. But what if the host knows for a fac
Elf. ((3113:11“ and yet does not withdraw the bottles, as she could legally do? In T he
oy Coney,'®? Hawkins J. said: “Encouragement .does ot of necessity
Quei?lt :o aidilng, and abetting, it may be intentional or unintentional, a 12311 mca;y
O ? - = . - " ,
3]1111Wittingly encourage another in fact by his presence, by mlsmter'prute WO.la se
or gestures, or by his silence, on non—mterfgrence, or h.e may encom1 %n
inteﬁtionall{r by expressions, gestures, or actions intended to”s;ggn:fy aplgr\c’)v\ifﬁ .See
ids in the former he does not.” But as w .
the latter case he aids and abets, in ] _ : - e
i i ion/oblique intention as the mental element 1
below, the removal of direct intentio ! Ul B
ici i ai ds against over-criminalisa
neans this constraint no longer guard . ;
Zﬁﬁpl?slg lThe Court of Appeal now takes the view that recklessness is sufficient
for establishing fault for complicity.'™

id: * be shown
lough J. said: “It must, at the least, | :

o 2 D.PP.[1991] R.T.R. 405 at 415 McQu . : : ¢
|t‘n t];lnf if:f:ge:j cnntemEglated that his act would or might bring abc_:u.t or assist th:ia }clomnl: S!fsl;(;\r;eo; : ;:
pr?ncipa] offeuce: he must have been prepared nevertheless to do his own act, and he m
that act intentionally.”

101 119917 R.T.R. 405 at 410. i
102 (1881-82) L.R. 8 Q.B.D. 534 at 557. 1 _ ‘

105 EEISE Bjyge [2004](22 Cr. App. R. 592; O'Neil v Gale [2013] E.-W.C.A Civ. 1554
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CHAPTER 25

LOSS OF CONTROL

“Reason only controls individuals after emotion and impulse have lost their
j_mpe tus.”
Carlton Simon

“Or thus, there is oii2 manner of ignorance which one may overcome, and such
excuseth not; and there is another kind of ignorance which one cannot
yanquish, ancd sucn excuseth whether it come by nature, or by too much
passion, oy sicKness, as of rage.”

Andrew Homne!

“'[assion also may bring it about that deliberation is skewed, and so, typically,
uo obsessions. What is often vaguely discussed under the general heading of
akrasia is an example, in its most spectacular form, of something different
again, deliberation being decoupled: the agent deliberates, arrives firmly at a
practical conclusion, and straight off intentionally does something different.”

Bernard Williams?

—~ 5

25.1. THE SCOPE AND RATIONALE FOR THE DEFENCE

Under the ancient doctrine of provocation,” when D perpetrated a murder under  25-001
the influence of provocation, the murder was deemed to be no more than

! Andrew Horne, The Booke Called, The Mirrour of Justices, (London: Matthew Walbancke, 1646) at
198. The Mirrour of Justices was first published in 1328 in old French: the ariginal manuscript is in
the Parker Library, Corpus Christi College, Cambridge (manuscript identifier CCCC MS 258)).

* Bernard Williams, “Voluntary Acts and Responsible Agents,” (1990) 10 Oxford J. Legal Stud. 1 at
2. [Emphasis in original.]

* See Harold A. Srelling, “Manslaughter Upon Provocation,” (1958) 31 Australian L.J. 790;
Glanville Williams, “Provocation and the Reasonable Man,” [1954] Crim. L.R. 740; James Fitzjames
Stephen, 4 History of the Criminal Law of England, (London: Macmillan, 1883) Vol. 111, 63 ef seq.
Cf. Bdward Coke, The Institutes of the Laws of England. Third Part, (Londen: W, Lee, 1648) at 55,
where Coke said: “There is no difference between murder and manslaughter, but that the one is upon
malice aforethought, and the other upon a sudden occasion; and therefore is called Chance-Medley.”
| Chance-medley and provocation operated on the principle that the killing was not murder because
| there was no premeditation. See Dennis J. Baker, Reinterpreting Criminal Complicity and Inchoate
Participation Offences, (2016) at Chap. 3 (unpublished manuscript); see also William Lambarde,
Eirenarcha, (London: Printed by Ralph Newbery, 1588) at 239.
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THE SCOPE AND RATIONALE FOR THE DEFENCE

manslaughter only. The old partial defence of “provocation”™ has been p, lace
with a new variation of the partial defence named “loss of control s Sectioy
56(7) of the Coroners and Justice Act 2009 holds that: “A person who, by for
[the partial defence of loss of control], would be liable to be convicted of Murde;
is liable instead to be convicted of manslaughter.”

The Coroners and Justice Act 2009 recast the law, largely as a result of
recommendations made by the Law Commission.6 (All references in this Chaptey
are to this Act, unless the contrary is expressed or clearly implied.) If the defence
is made out, the killing will be treated as a case of voluntary manslaughter, ¢ is
voluntary manslaughter because the killer intends to kill or cause grievous bodily
harm. Her act of killing is autonomous and intentional. The partial defence jg
available only after all the elements of the offence of murder are made out,

d

This sounds like a very indulgent defence. What is the rationale for Partially
excusing provoked killers? The lawmakers take the view that an entaged or
extremely fearful human might be too weak to reflect on her decision to kill. The
provoked killer knows she is killing another human being, intends to kill another
human being and knows that she is perpetrating a very serious offence, but her
severe emotional disturbance supposedly prevents her from reflecting carefully
about her choice to kill. The argument is that proper reflection and deliberation
would allow her to resist losing control and that in hindsight her decision might
be one not to kill. If in hindsight her decision would be one not to kill, then she ig
not as dangerous as a person who in hindsight would still kill, Nonetheless, it is
arguable that those who are prone to lose control at the whiff of provocation pose

a greater danger to society and thus should not be excused. In an old case, Tindal
C.J. rationalised the defence as follows:

“[TThe remaining and principal question for ... consideration [is] whether the mortal wouead
was given by the prisoner while smarting under a provocation ... so strong, that th= prisoner
might not be considered at the moment the master of his own undersianding; it wich case,
the law, in compassion to fisman infirmity, would hold the offence to amount to manslaughter
only: or whether there had heen time for the blood to cool, and for reason i resume jis seat,

before the mortal wound was given; in which case the crime would amoni* teswilful murder ™
[Emphasis added.]

A person who kills whilst in a state of extreme emotional disturbance as a
result of anger or immense*fear is not taken to be as blameworthy as a person
who murders whilst in a calm state of mind. A lack of careful reflection and
deliberation caused by anger or fear has to have a causal connection with D’s loss
of control. Hence, the rationale for excusing a defendant who has been exposed to

* For a detailed study of the former partial defence of provocation see Glanvyille Williams, Textbook of
Criminal Law, (Stevens & Sons, 1983) at 524 ¢ seq. For its history, see Michael Foster, Crown Law,
(London: Printed by W. Strahan and M. Woodfall, 1776) at 256; 1. LI, I. Edwards, “The Doctrine of
Provocation,” (1953) 69 L.Q.R. 547; see also Watts v. Brains (1599) Cro. Eliz. 778; R. v. Mawgridge
(1706) Kel. 119. For a discussion of the defence’s rationale, see Joshua Dressler, “Rethinking Heat of
Passion: A Defence in Search of a Rationale,” (1982) 73(2) J, Crim. L. & Criminology 421.

® Section 56 of the Coroners and Justice Act 2009,

S Law Commission, Partial Defences to Murder, (London: H.M.S.0, Law Com, No. 290 2004); Law

Commission, Murder, Manslaughter and Infanticide, (London: H.M.S.0., Law Com. No, 304, 2006).
" R.v. Hayward (1833) 6 Car. & P. 157 at 159,
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tive provocation is that the provocation clouds her reasoning and weakens

events her choices from being fully unfettered.® “[I]n the tumult of the
. the voice of reason is not heard.”'® For such a defendant the loss of
ESSID?iinvolves an ‘emotional state of mind . . . of such a degree as would cause
conﬂ’fé_ [person] to act on impulse without reflection.”!! Conceptualiy,lthe
o qulrziagence seems to rest on a form of psychological (or mormative)
; Emtarism similar to that which underwrites the defelnce of dures-g. The
R is not invoked to assert that D did not intend to kill or cause grievous
defeiji Cehann Nor is it invoked to assert that D’s act of killing was a p121y51ca11y
?Od 1ymtary- .;u:t as it might have been had she operated as an automatgn.‘ I_{ather,
. s to be invoked on the basis that D’s act of killing or causing grievous
: Ec;;]il"ﬂmlllanrl was intentional and autonomous, but not fully voluntary becapse her
Eo ‘1[’}: was weakened.”®> On reflection the defendan‘_[ might 1’§gret acting on
. lse. With respect to the moral involuntariness mvolveq in duress, L01:d
unpu_s éaid: “In the calm of the court room measures of fortltu_de or of heroic
Bg)lg;our are sucery not to be demanded when they could not in momednts f()ﬂ
decision rezsonzbly have been expected even of the resolute and we
disposed.”™?
Objestive provocation does not involve the defendant being forced to perpgifratg
th(-a-: arder, but it is a powerful incentive/trigger. Wh_en thig incentive 1s }cl(im ine
-1t the provoked party’s immense anger or fear, it is held to bfe enough to cauie
her powers of reflection to diminish. Nonetheless,, there is nfo _sc1i{ll:eﬁog
demonstrate that anger or fear reduce a perlsson s capacity Tor n; cﬂlat
sufficiently to excuse extreme losses of cont'rol, even though it is .c ear e
objective provocation motivates provoked killers. It gives them a reason
killing.

1.

$ State v. Hannon (2005) 703 N.W.2d 498 at 510 per Andﬁrson. oy
4 ifﬁ?c:a Gf‘eensp?(m, “Unfreedom and Responsibility,” in Ferdinand Schoeman (ed.), Responsxbz‘];t}.‘
Character and the Emotions, (Cambridge: Cambridge Univers‘ity Prless, 1_987) aE‘()}fii{O. In agv\jyﬁil
sense, weakness of will seems to be a defeasible excuse, Cf._Dawd Wiggins, “Wea uoless o ;;
Comr’nensurability and the Objects of Deliberation and Desire,” (19’.;?) ”(:’199;;)()(_2:37:3&’[}1129 of ! ;,e,

et i & i d The Will,” meri
Aristotelian Society 251; John Bigelow et al., Temptatjon_ an 1950) .
P:‘:islod";l;;. Mors: generally, see lan P. Farrell and Justice E. Marceau, “Taking Voluntariness
Seriously,” (2013) 54 B.C. L. Rev. 1545.
19 The Case of Richard Curtis (1746) 168 E.R. 67 at 68.
U State v. Engelhardt (2005) 119 P3d 1148 at 1166.
12 CFf. Peaple v. Wu (1991) 286 Cal.Rptr. 868 at 879. ) o nen b
# Compafc}: moral involuntariness in the context of duress. “In using Ihe_ expression mq?tr:'ll
involuntariness,” we mean that the accused had no ‘real’ choice but to cqmmﬂ the offence. hls
recognizes that there was indeed an alternative to breaking thnls law, althoug.l},m the case Gfd%urdess }; aJt
choice may be even more unpalatable—to be killed or physically harmed.” [Emphasis added.] R. ».
Ruzic (2001) 153 C.C.C. (3d) 1 at para. 39 per Lebel J. _ » .
i D.ES.P j‘m2 Northern Ireland v, Lynch [1975] A.C. 653 at 670. Cf. Ronald L. Berger, “Provocation
and the Iﬁvo]_uuta Act,” (1966) 12 McGill L. J. 202, ' ;
15 Eric Y, Droginq:md Ryan Martin, “Extreme Emotional Dlsmrbanm? (EED), Heat of Passion, and
Provocation: A Jurisprudent Science Perspective,” (2008) 36 J. Psychiatry & L. 133.
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THE SCOPE AND RATIONALE FOR THE DEFENCE

Many intentional killings of are in rage or quarrel, in jealously and revengg,
The core emotions involved are anger and fear. Anger!6 clearly comes within the
domain of the law of “loss of control,” but fear seems to fall in the domain of the
law of self-defence or duress. There might be rare cases where fear could cause g
person to lose control.'” For example, a women suffering from battered Woman’
syndrome'® might lose control because she is terrified about the prospect pf
facing a further beating.'® The new partial defence pays more attention to fear
than the old defence of provocation did. A loss of control that results from
“anger” provides the defendant with a partial excuse, because she might not haye
acted as she did if the anger had not prevented her from reflecting properly on her
choice to kill. A loss of control that results from “fear” might provide the
defendant with an excuse for the same reason, but it might also provide 5
Justification.”® It is justifiable to the extent that it is necessary for the battered
woman to kill to prevent herself from being killed or seriously injured.

Is loss of control a partial defence when the defendant actually intended tg
kill? It has sometimes been thought not2' But the law is now clear that the
answer is yes.** Therefore, the starting point is to establish that the defendant
intended to kill the victim or killed the victim as a result of intentionally inflicting
grievous bodily harm upon her. Not to start from this premise would be to deem
loss of control as a special category of manslaughter, rather than to treat it as a
partial defence. Defences apply after it has been established that the defendant
perpetrated the particular offence. Sometimes it is thought that there is some

10 See generally, James R. Averill, Anger and Aggression: An Essay on Emotion, (New Yory:
Springer-Verlag, 2013) at 104 et passim.

7 R. v, Jewell [2014] EWCA Crim. 414, where D was unsuccessful in producing credible vvidence to
support his claim that fear provoked him to kill. Cf. Williams v State (1996) 675 S0.2d 557; People v.
Onwell (1967) 61 Cal. Rptr. 427,

' “Battered woman syndrome was invoked for the first time in a New York case in'1020 " See People
v. Powell (1980) 102 Misc.2d 775.

' Elizabeth Shechy ef al.,, “Defences to Homicide Battered Women: A Comparative Analysis of
Laws in Australia, Canada and New Zc;aland,“ (2012) 34 Sydney L. Rev. 467.

2 See People v. Powell (1980) 102 Misc.2d 775 at 782, where Bruce J. said: “The prospective newly
discovered evidence testimony of Dr. Walker would appear to be the defence of Jjustification. It may
be that she is asserting the battered woman syndrome under the need for more lenient laws of
self-defence where battered women are concerned, such as a Jjury charge of women’s perspective of
her perception of danger.”

2l See the confused dictum in Holmes v. D.PP. [1946] A.C. 588 at 598 per Viscount Simon L.C.
Some jurisdictions still hold that: “The evidence must ‘reasonably suggest that [the accused]
committed the murder in the heat of passion and without an intent to kill.” See Eizember v. State
(2007) 164 P.3d 208 at 236 per Limpkin P.J., Similarly, see United States v. Witt (2014) 73 M.J. 738 at
764 where it was said: ““An accused cannot be found guilty of premeditated murder if, at the time of
the killing, his mind was so confused by anger, rage, sudden resentment or fear that he could not or
did not premeditate.” Often these interpretations turn on the statutory provisions being interpreted by
the given court. But in some cases, the courts simply conflate diminished reflective capacity with a
negation of mens rea.
* R v. Martindale [1966] 1 W.L.R. 1564; Attorney-General af Ceylon v. Pererq [1953] A.C. 200 at
205-206; Lee Chun Chuen v. The Queen [1963] A.C. 220; R. v Ellis [2003] EWCA Crim. 3556.
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verlap between offences and defences when an excuse blots out f}rcliegates the
gefendﬂﬂt’s mens rea, but such a theory is conceptually problematic.™

I can see no case for keeping this defence, It- simply excuses h(?t-blooded
intentional killing. If it does not negate intention (eve‘n mtomca.tm.n has to
plot out D’s specific intention for D to be able to.recelYe a conv1:t10n for a
Jesser basic intention crime),** then why not abolish this defence? It E:, an
anachronism; it belongs in the 17" century. The desznce should ha.ve- eez;
abrogated, but unfortunately it was merely truncated. Thel great majority o
cases show that provoked defendants’ losses of mente.ﬂ reflection is not sufficient
to warrant a partial defence, because they intend to kill at the moment when they
kill and they desire that their victims be killed there gnd then. In most cases t}}e
objectively provoked defendant also intends and desires revenge at the point lﬁ
time when she kills. However, the cases show that such defendants kpow full we
that they are perpetrating the serious crime of murd-er When they ldll. A{*gua:?b;,l
the gravity of a decision to kill another human @emg is s0 greqt that it woull
heighten a perseas, focus and reflection sufficiently to ave‘rr.tde any loss _a'f
reflection flowing from anger and/or fear. The graver the decision ’tk?e greater a
human reflectz-and deliberates. A person in a state of anger or fear might not
reflect tea much before smashing another person’s sma}rtphone, but she would
reflect (sven if that reflection is fgnned in a matter of minutes or mere seconds)
intessc iy before perpetrating murder. - as
nt‘ul liglgrgver thep c{]gcision l%he greater influence of the reasons for restraint.?® In
iite there are some areas where we have little discipline, but normally when a

23 Cf the diminished capacity cases in the United States. Not.ably, diminished capacity in the U.I’Hi'?d
States covers a wide range of offences and is not mere]y a partial defenge to murder. I!w c{atrem‘e: cases,
D’s diminished capacity is such that she lacks mens rea. Thus, there is no overlaP in hucl‘wlus]?s ﬂq
there is a missing offence element. See Stare v. Bedford (201.0) 7()? S.E._Zd 522; Um_tea_i Sfc.l.!e.s w Rusin
(1995) 889 F.Supp. 1036. For a compendious and compelling dlscusslop of the dIS.UHCllUl'! t?c‘:llwleez}
offence and defence, see Kenneth Campbell, “Offences and Defences,” in lan Dennis (e(d.) C-.r iminal
Law and Justice: Essays from the W.G. Hart Workshop, (London: .Swet?r & Maxwell, 1987) at 73 et
passim; John Gardner, Offences and Defences, (Oxford: Oxford‘ Umverm.ty Pre.ss, 2007) at 143 et seq}.f
% D.PP v Majewski [1977] A.C. 443, However, intoxication is a doctrine of ullculpatloﬂ, nlnt one o
exculpation, The intoxication blots out D’s mens rea: it prevents her from forming spe-cm'c ‘mtel}tm?;
but the doctrine of voluntary intoxication is a doctrine constructive recklessness. When it applies
i iable for any available basic intention crime.

gﬂikb:ll:nber of Au);tralian states have abolished the partial defencel, as has New Zealand. For a
detailed discussion of those reforms, see Andrew Hemming, “Provocation: A Tota_liy F.!.awed Defence
that has No Place in Australian Criminal Law Irrespective of Sentencmg_ Regu‘rle, (2010) 1:4(_1}
UW.S. Law Rev. 1; Carolyn B. Ramsey, “Provoking Change: Comparative Insights on Feminist
Homicide Law Reform Criminal Law,” (2010) 100 J. Crim. L. & Crinlﬂinolc)gy 33 at 57 el seq. '
% Long ago, East wrote: “For where the punishment inflicted for a slight transgression of any sprt hlS
outrageous in its nature, either in the manner or the continuance of 1?, anq beyonq a]l_ proportion to the
offence, it is rather to be considered as the effect: of a brutal and d1abollc_al malignity than of hur‘nau
frailty; it is one of the true symptoms of what the law denominates malice; and therelfore the crime
will amount to murder, notwithstanding such provocation.” Edward Hyde East, A Treatise of the Pleas
of the Crown, (London: printed by A, Strahan, 1803) Vol. I, at 234. Cf. R v. Keite (1 69{‘5) 1 ‘Ld‘ 'Rayln.
138. Similarly, Garvey writes: “[t]he akrasia [weakness pf will theory: i.e. the state (?t acting dga]?.st
one’s better judgment] theory denies the defence to the inadequately prm:oked ac-t?} ... because his
claim to have lost self-control is incredible.” Stephen P. Garvey, “Pas‘smn s Puzzle, (_ZQOS) 90 lowa
L. Rev. 1677 at 1735. The High Court of Australia has observed: “it is now well established that the
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decision is a major one people reflect carefully and exercise greater discipline, A
person might purchase handbags on impulse, but she or he would not purchase 4
house on impulse. Therefore, it is doubtful that anger and fear could override a
person’s powers of reasoning sufficiently to warrant partially excusing a murder
The common sense of such a proposition seems to have influenced the old
authorities on the obsolete “reasonable relationship rule.” Generally, that ryle
influenced determinations of the seriousness of the given provocation, but the
authorities suggest judges also thought that no one could possibly lose contrg]
and kill where there was no proportionality between the provocation and the act
of murder,”” especially if the victim had been killed in an unnecessarily brutg]
way.?® Hence, a brutal killing when measured against rather trivial objective
provocation was evidence for allowing the inference that there was no factual
loss of control,?® even though there was objective provocation. In other words,
the trivialness of the objective provocation might allow a jury to infer that D%
capacity for reflective judgment was not sufficiently impacted to excuse her act
of murder,?°
Hannen J. expounded the old proportionality (reasonable relationship) rule in
simple terms when he said: “It must not be a light provocation; it must be a grave
provocation; and undoubtably a blow is regarded by law as such grave
provocation.”! A radical change of judicial opinion occurred with the judgments
of the House of Lords in Mancini v. D.PP3 and Holmes v D.PP.3 In both these
cases Viscount Simon L.C., speaking for the Appellate Committee, stated the
requirement of “reasonable relationship” between the provocation and the
response. In one sense that had always been the law, but previously it had merely
excluded certain affronts from the categories of objective provocation, for
example trivial non-insulting insults.> Since loss of control 18 an excuse, the act
of killing in loss of control need not be Justifiable, it need be excusable only.
Therefore, a lack of a reasonable relationship between the provocation and D’
act of killing was simply an evidential factor for inferring that trivial foras of
provocation could not have in fact caused D to lose control. Most Torms of
objective provocation would not be sufficient to rob a person_ ot \sufficient
reflective judgement to impact her decision to kill.3 The gravity .t waecision fo

question of whether the retliation is proportionate to the provocation has been absorbed into the
application of the ordinary person test.” Pollock v R. [2010] H.C.A. 35 at paras. 60-61. Under
modem sentencing law, the mode of killing can be considered as an aggravating factor for the purpose
of awarding a harsher sentence. See R. v. Davies-Jones [2013] EWCA Crim, 2809.

" This idea alse appears in our ancient law. See Watts v. Brains (1599) Cro. Eliz. 778.

* East, loc. cit. supra, note 26,

# Turner asserts it was a maxim “to help the jury to measure the significance of the available
circumstantial evidence in their task of deciding whether the killing was or was not” the factual result
of provocation. I. W. C. Turner, Russell on Crime, (London: Stevens & Sons, 1958) Vol. T at 610.

3 Cf. R. v. Aves (1810) Russ. & Ry. 166; R. v Cobbett (1943) 28 Cr. App. R, 11.

R, v Selten (1871) 11 Cox. C.C. 674.

219421 AC. 1.

3 [1946] A.C. 588,

** Cf. Bedderv. D.PP.[1954] 1 W.LR. 1119.

3 R.v. Workiman [2014] EWCA Crim 575; R. v, Barnsdale-QOueon [2014] EWCA Crim. 1418,
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il another human being allows the jury to infer that killer must have reﬂect@d
suﬁcient!y to make her decision to kill fully inexcusable, notwithstanding her
loss of control.

The old reasonable relationship rule was invok'eg often to draw attentlln?)nhto the
methods used to kill. A decision to kill is a deC}SI_OD to kill lregardless o‘ft e way
V is killed *® It is true that where the mode of killing is partlc'ular'ly horri Ki; a _]ul.'z
might infer greater deliberation, reflection or planning, but it might alslo : lcl: sa1‘t
that such a killing was so horrific that the d(?fe‘ndant cle_arly lost cc_)ntro . Thus, i
adds little to consider the way in which the victim was killed. Consider thecl per}slon
who, having gone berserk, kills her tormentor with seventeen stab woun: ; when
one would have been enough. Assuming that one wm}ld have mitigated, e;eg
though it resulted in death, should a judge direct a jury that tbey .rr;ay mr
geventeen wounds to have been the result of Sufﬁczlenﬂy reflective ]uf ?emenf
(non-excusable judgement) for the purposes (?f del_lymg the defence of loss (:J
control? To the extent that the reasonable relationship rule focused on theﬁw]?y ’
was killed, its apuiication was criticised by commentators on thg grounds 1t a}t:l 1
was inconsister't With the foundation of the defence of provocation, nam;: ¥ t ‘at
the defendant'his lost her self-control. If a person has lost her self-control it md}lzc
seem inernsistent to require her to have kept her seht—control to the ‘exter-lt 0
beingrakle to discriminate in the measures she uses to kil In contemporary tm;lest
the i proportionality cases are useful for drawing our ;ttentmn .to the fact t at
tesause murdering another human being is grossly dlsproporn.onate to m;j
forms of objective provocation,”” it is arguable that provoked killers, notwith-
standing that they kill whilst in a state of lost contr.ol, _do not in fact 1osc~_:da
sufficiently measurable degree of capacity for reflective judgement to prov1f e_
them with a partial excuse for murder.*® Such a theory supports the case for
abolishing the partial defence in its entirety.

Are you telling me that you are a supporter of abolisllling this partlaé
defence?  There is no empirical evidence to support t}_le claim that anger an

fear robs person of sufficient capacity for reflective Judg:ement to SXCH‘S; e}[
decision as grave as one to kill another human. InsteaclL lthe ev1denge suggests tha
provoked murders are intentional and controlled decisions, even 11? they become
regretted decisions in hindsight. The rationale that the provoked killer could not

% The old proportionality cases focused on the way in W?Jicl‘l D kjllled V: If the kllluig was pe]l-.t["e::;id
in a particularly brutal way, then this was also taken into con&deratlonl unde# the propo ‘iod Se);
analysis. For an example of a particularly brutal case where the pruvecatloln defe]}ce succeede: .,d
the Australia case of R. v Singh [2012] N.S.W.8.C. 637. In that case, sexual infidelity W'c?.s accepted as
objective provocation and D had his murder conviction reduced to vclyluute_uy mal]slldugl;ner,csxzf
théugh he not only strangled his wife, but also cut helr throat at least eight times with a box ;
i received a sentence of 6 years imprisonment only. o _ '
35': l][gt];:l(?gﬁ:‘ll‘fci be disproportimiltc where an attacker (V) intends o kill or mﬂigt seTmushI:L()ld]f!y hari,i
upon the provocateur, but the killer (D) could in\éokg neces.salg and proportionate self-defence
justi ct and thus would not be convicted of any crime. o o
]‘:Stl;g h]fgucgr]f(llllll arguments for abolition, see Stephen I. Morse, “U ndl.lmmshed Confusion in
Diminished Capacity,” (1984) 75 J. Crim. L. & Criminology 1 at 33 et passim.
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control him or herself from intending seems rather circular3® If you intend to ¢
X and do X intentionally, then you were in full control of doing X. ]
Most criminality can be linked to a loss of control 4 The kleptomaniac canpgy
control herself, nor can the greedy thief who is not a kleptomaniac. The majorj
of }fiolf?nt offending results from a loss of control: how many criminals regrg
ﬂ1f:1r cr_1m1'na1 violence with the benefit of hindsight? Many I suspect. Coupleq
with this, the great majority of people are able to control themselves even whep
they are extremely angry. Many victims of adultery, theft, criminal vandaligm
slander, and violence might be very angry when they discover they have been’
wronged, but they manage to control themselves from inflicting disproportionate
harm on their provokers. Hence the defence ought to have been abrogated
becaus_c—: anger/fear and the subsequent absence of cool reflection only depn've;
the objectively provoked killer of a minute fraction of the mental control to be
expected of a normal person. The partial defence of diminished responsibility g
more t.hap enough to protect those who lose control because of mental ilinesg
The criminal law should not offer a concession to those who are unable to controi
themselves from killing simply because they are unable to manage their anger or
fear, because they pose a great threat to others, These people are more dangerous
than others and the aim of the criminal law is to target these sorts of characterg #!

I agree with your analysis, but the focus is never on the act of killing, it is on
the loss of control. Se it is not a question of whether the objective
provocation would have provoked a normal person to kill, but simply
whether it would have provoked 2 normal person to lose control. Is that not
correct?  Yes that is correct, but the focus has also to be on how that loss of
control affects D’s decision to kill. The current law assumes the loss of control
relsults in D operating with a reduced capacity for reflective judgement and that
this has some impact on her decision to kill and thus provides a partial excuse. if
we accept that as a sound rationale for the partial defence, then the residu;n
controversy concerns using the normal person test. The use of the person uf a
normal degree of tolerance ‘and self-restraint in the law of loss of-coutrol is
problematic. Elsewhere the “reasonable person” test is used to indicste standard
of care required by law. The normal person (or reasonable pudsern) is careful
mora'l, prudent, calculating and law-abiding. How absurd, then, to imagine tha%
she is capable of losing all control of herself and thereby commits a crime
punish_able with imprisonment for life! To say that a “normal” person would
commit this crime in the same circumstances is hardly less inapt. The reason why
provoked homicide is punished is to deter people from commiiting the offence,

-?-" Some states in the U.S. do not recognise this defence: sce Wash.Rev.Code § 9A.32.060. Likewise,
‘1:) hasr been abrogated in some Australian states. Hemming, op. cit. supra, note 25.
M}ch_ael Gottfredson and Travis Hirschi, 4 General Theory of Crime, (Chicage, IL: Stanford
gn;\;eimt(yc}l‘ress, 1990); Travis Hirschi, “Self-control and Crime,” in Roy F. Baumeister and Kathleen
- Vohs (eds.), Handbook of Self-regulation: Research, Theory, and Applicati ' i '
Guilford Press, 2004) at 537-552). P A pprications; (Newt York, Nel
4! Sonja B. Starr, "Evidence»ﬂasefi Sentencing and the Scientific Rationalization of Discrimination,”
5:2014) 66 Sggli Rev. 803; Christopher Slobogin, “Empirical Desert and Preventative Justice: A
omment,” ) 17 New Crim. L.R. 376; George R. Wright, “Criminal Law and Sentencing:
' ) i : ; tencing: What
Goes with Free Will,” (2013) 5 Drexel L. Rev. 1. :
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and it is a curious (and erroneous) forecast of failure for the law to assume tha_t,
sotwithstanding the possibility of heavy punishment, any normal person will

co[I]l'I]it ].t

But the law does not ask: Was it reasonable for the defendant to kill given
the gravity of the objective provocation?** A reasonable and nonna}l person
does not kill another unless her act of killing is lawfully and morally justifiable as
it would be where she acts in self-defence. If a person is raped and is no longer in
danger, a reasonable and justifiable response, as measured against our
contemporary social norms, is for the victim to call the police. If it were
reasonable (and justifiable) for objectively provoked killers to kill their
provocateurs or third parties, then we would not be holding them liable for
yoluntary manslaughter. The law holds that it was unreasonable for the defendant
to kill even though it was not unreasonable for her to lose control. Since a
partially excused murder is unreasonable and unjustifiable, the killer must be
punjshed for it, and that is why her murder is not reduced below voluntary

manslaughter.

95.2. {GRADUAL 1.088 OF CONTROL: ACCUMULATIVE PROVOCATION

The purtial defence would have been abrogated in its entirety, if academics had
aci-drawn attention to the plight of battered women who kill out of desperation. It
was argued that a partial defence was needed to cover battered women because
they might not be objectively provoked by a single event, but rather by a series of
provocative acts which culminate in objective provocation (an objective
qualifying trigger).* It also was argued that the sudden loss of control
requirement disadvantaged women. The sudden loss of control requirement has
been removed from the new law, but its removal is not likely to have much
impact in practice since factual losses of control will be rather sudden. There is a

conceptual difference between a sequence of continuing provocative event(s)

4 Cf. the confused reasoning in the decision of the High Court of Australia in Pollock v. The Queen
[2010] H.C.A. 35 at paras, 60-61, where the court focuses on whether the provocation was sufficient
for incentivising the provoked party to kill or cause grievous bodily harm. The majority (Brennan,
Deane, Dawson and Gaudron J.J.) in Masciantonio v. R. (1995) 183 C.L.R. 58 at 69 said: “the
question is whether the provocation, measured in gravity by reference to the personal situation of the
accused, could have caused an ordinary person to form an intention to kill or do grievous bodily harm
and (o act upon that intention, as the accused did, so as o give effect to it.” Perhaps this was the
justices way for conceptualising the factual question: that is, whether D in fact lost control.

“ In R, v, Dawes [2014] 1 W.L.R. 947 at 961, Lord Judge C.J., said: “Provided there was a loss of
control, it does not matter whether the loss was sudden or not. A reaction to circumstances of extreme
gravity may be delayed. Different individuals in different situations do not react identically, nor
respond immediately. Thus, for the purposes of the new defence, the loss of control may follow from
the cumulative impact of earlier events. ” In Com. v. Stonehouse (1989) 521 Pa. 41 at 60-61, it was
said: “the ultimate test for adequate provocation remains whether a reasonable [person], confronted
with this series of events, became impassioned to the extent that his mind was ‘incapable of cool
reflection.’ ... [Slerious provocation could be based upon cumulative effect of a series of related
events.” See also John W, Roberts, “Between the Heat of Passion and Cold Blood: Battered Woman’s
Syndrome as an Excuse for Self-Defense in Non-Confrontational Homicides,” (2003) 27 Law &
Psychol. Rev. 135; Martin Wasik, “Curnulative Provocation and Domestic Killing,” [1982] Crim. L.R.
29.
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culminating in objective provocation and a person losing control over g lon

period of time. A person is not going to lose control over months, weeks or eyey
days. She is going to brew for months, weeks and days and then eventually snap;
but that seems a very different thing from being exposed to cumulativé
provocation. Slow burning anger or fear culminates in a factual loss of contrg
and that loss of control is normally fairly sudden. The removal of the sudden Jogg
of control requirement is not likely to help battered women greatly, but it might
help men who brew for hours of days before snapping. The main advantage fo;
women will be that it will help battered women establish objective provocatioy
by referring to a sequence of smaller provocative acts. The introduction of “fear
of violence” as a qualifying trigger is also likely to advantage battered Women,

Once the sudden loss of control requirement is removed, it is hard to
distinguish the loss of control involved from the general lack of control that
criminals have for controlling themselves from perpetrating crimes. The
removal of the “sudden loss of control” requirement and the addition of the “fegy
of violence” trigger was thought to be needed because society has failed to find a
way to protect battered women who normally are provoked over a long period
and might snap without being exposed to a final act of objective provocation #
The reality is that the old law was not fit for excusing battered women who were
effectively left with no option but to kill their abuser. | am not convinced that the
new defence provides an apt solution. Battered women kill to avoid further
violence, not necessarily because they have lost control. “Continuing fear” is
more likely to result in reflective controlled defensive action rather unreflective
violence. The reality is that in most cases killing by battered women is the
product of desperation in intolerable circumstances—not the product of a loss of
control! It would have been better to reform the defence of self-defence to allow
such women a full defence (where appropriate), because the loss of conirl
defence does not provide an apt solution.*®
Even though the law no longer requires a sudden loss of control, the defence is
more likely to be successful in cases where the loss of control was,sudden.*® The
excusatory rationale for the defence is that D’s fear or anger has »=suited in a loss
of control that has reduced her mental ability to reflect properly about her
decision to kill.*’ It is difficult to see this state of mind lasting for days or months,
unless the defendant is suffering from some kind of mental illness, If the latter is
the case, then the partial defence of diminished responsibility or defence of
insanity might be more appropriate. Any advantage gained by removing the

# See Alan Norrie, “The Coroners and J ustice Act 2009—Partial Defences to Murder (1) Loss of
Control,” [2010] Crim. L.R. 275,

4 Cf. section 9AD of the Crimes (Homicide) Act of 2005 (Vic.). See also Joshua Dressler, “Battered
Women Who Kill their Sleeping Tormenters: Reflections on Maintaining Respect for Human Life
while Killing Moral Monsters,” in Stephen Shute and A. P. Simester, Criminal Law Theory: Doctrines
of the General Part, (Oxford: Oxford University Press, 2002) at 258. See also Patricia J. Falk, “Novel
Theories of Criminal Defence Based Upon the Toxicity of the Social Environment: Urban Psychosis,
Television Intoxication and Black Rage,” (1996) 74 N.C. L. Rev. 731.

* For example, see R. v. Ellis [2003] EWCA Crim, 3556.

7 Cf. R v Jewell [2014] EWCA Crim. 414, where D was unsuccessful in producing credible

evidence to support his claim that fear provoked him to kill. Cf. Williams v. Siate (1996) 675 So.2d
537; People v. Otwell (1967) 61 Cal. Rptr. 427.
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dden loss of control requirement from the new defence is undercut by the fact
i;l]at there must be a factual loss of control.

25.3. OTHER CRIMES, SENTENCING, PROCEDURE AND ATTEMPTS

w does loss of control affect crimes other than murfler? Fo; c;m;ei $
a eral, loss of control is a matter of mitigation, to _be considered by the judg i
E disc’retion after conviction.*® There are no limiting rlules. (Even a Il)er;m; wa
}t:;:es umbrage and assaults someone when under the %ﬂuence of alcchol may
i i loss of control).
ive some consideration on account of : |
C;:I\ufjidei' is an exception. Loss of control is a ?egal defence, bu} not c:lllle t]:;i;
necessarily allows the defendant to go free. If th;iu;’y accept tlhc diezr;igedegs e
i ict of manslaughter (which, as usual, 1s
e ). This is the form known as voluntary
i d offence on a charge of murder). This is : :
mdrscll:ughter becanse the defendant intended to kﬂl. or otherwise hqd the_mengal
D?:;nent for 1mur‘lex The judge has the usual wide range of discretion fo
B N
hter. 2
ma%izul?fe sentence is never given for a killing that results 1_Smm the defe‘:ndta?(;t
losing conesl, even though it is theoretically possible. “If evidence suﬁjlmen 2
Osseg"n wsue ’m relation to all three ingredients is adduced, i‘%lB prosecuiizln rnuin
r:ilipr(\wé the defence. But the evidence is not sgfﬁcﬁiint forlghls pl:)rf;sg m ;z;;de
Mopini ial judge, a jury, properly directed, could reasonab
tii>-opinion of the trial judge, ot e
i the defence must be left to jury -
that the defence might apply. If so | _ Ml B
i ! i it.”4? Tf the evidence is sufficient for a reas ]
osecution must disprove it. _ ; |
{ch conclude that the partial defence might appfiy, the clourts_ ;afl;i ﬂ;f:: f; :led\;::lztlz 1a
i fence of loss of control, or 1 ‘
the jury have accepted the de _ ' R L e
ilty to manslaughter, the judg
der charge has been allowed to pl_ead guilty to 1 . . :
zz;lcl:zpi the v%ew of the facts implicit in the conviction, notwithstanding thz_tt bhg
herself thinks there was no sufficient loss of c:ontrollc.1 hShe ;nzfltthilzzml
ial di - hat would have be
i t—generally a substantial discount—on what _ ‘
giifrzgnfor Emrder. With rare exceptions the sentence is now likely to be between

3 50
four and nine years.

I

If the defendant was obviously proveked, and severellglftprovif;ktc]e:l i:;t J‘l;z:lt,b\:;]i
i to manslaughter o ?
the prosecution ever reduce the charge the ;
Thel:)rcisecution do not indict for voluntary manslzaugl_l;i;_ The 'm(-hfim{j'ﬁfi ;f— g:;
the j i i ‘manslanghter if they think fit. _
der, the jury being left to convict of mans .
211151 law of -_}prrgvocation, occasionally, however, magistrates took the merciful

: . App. R. (S.) 83,
4 See for example, Atiorney-General’s Reference (No. 9:‘7. af 2.009) [201.{)] isgé.olf?];;; Offer(idgr =
where it was held that: “A suspended sentence of two years’ imprisonment imp! R
wounding with intent was not unduly lenient where the offepder, who hacli befrll_l attac n s home
by the victim with an axe, stabbed the victim once under serious provocation.” However,
in that ¢ase was unlawful for other reasons. g5 i o
¥R s [2014] 1 W.L.R. 947at 960 per Lord Judge C.J. . .
R ‘; ?P%:; [?[.[)13]]2 Cr. App. R. (S.) 35; R v Daley [2008] 2 Cr. App.’R. (g.i)igzg;?:eea'a?sdom
Sentlen.cing Guidelines Council: Manslaughter by Reason of Provocation Gu 3

Sentencing Council, 2005).
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course of committing for trial on the manslaughter charge onl
When charged with murder may offer a plea of guilty to ilan ly.
Is accepted there will of course be no trial. The Crown fts
voluntary manslaughter when the case does not fall withjfl 5
control” to be studied in the following pages.

31 The defenday
aughter, and if this
1 accepts a plea {

the rules for “logg 0?

‘_Why do we need this law of loss of control in murder?
Jut.ige .to have discretion in sentencing for murders ,
%omt hm'havmg a defence of loss of contrel? :
Ofeilotn tclz (_1 ;uige WO(lil].d derive }1]1;1}3 from the verdict of the jury. In other crimeg |
an reduce punishment, but only in murder d i it
: ) ent, oes it regul
dramatic effect, So the Jury relieve the judge of some responsibﬂigfu "

If we allowed the
: would there then be an
It is sometimes said that even

i!l{]es,rbytt_ you say that.on a verdict of voluntary manslaughter the
5 ep :llﬁ 1c§ gl?fe anything from nine years to a full discharge. So the verdict
puni]Shy (:es not really afford the sentencing judge much assistance ch?f
» iw:?.en t ls;he af:tuall_y I?etes out must depend on her own view of the.f te
thegjurv 11‘1)‘/ ! ; f}\;ltd;er;cf].lso I still don’t see the point of taking the verdi::co;
: ¥- et the judge decide on loss of control h
erself?
(g:;ix;cifi(:)l; S}el r?;l;;)dmil answers. My own answer would be twofold Firith?}\::
aughter mstead of murder explains to th ic th i
: tead e publ
of t;ecc zerétlencil.l It ZV?CldS the headline: “Murderer gets suspenl(aied tsirtl}tl:nlce:fncy
ndly, the defence of loss of control resultine i :
. . resulting in' a convicti

manslaughter serves the same function as other “included %ifences”‘c’it?l%\zg tl? )

: e

judge may

, but for a crime as seri

, Where there are circumstance Erious as
S ) ; § that appeal strongl

sen 5 ongly'to the
; se of sympatlgy, 1t would impose a strain on the jury if they were é; YHO ‘fhn
0 express a finding of mitigation. not allowea

0Bfust ;;s;;t}‘l ;m‘l)‘t/rl‘]o;tlz tl)l::t :he only p_m:nt that.may appeal strongly 4 the senge
D s .d : Yout mercy killing? If it is a question of sywnathy, why

etence in all cases of murder (reducing it to translanghter)
Strong grounds of mitigation?
the defence of diminished responsibility in

responsibility is supposed to be i
B T bl é:a oy confined to circumstances of mental malfunction-
as been stretched to cover some other circumstances

calling strongly for ¢ i 3 7, ol
Killers 53 gly ompassion, such as killing by a battered woman and mercy

: -

; ?hrage §xample is R. v Symondson (1 896) 60 1.P, 645

~ thedefence of diminished responsibility is avai.l ble only if

. i ‘ able only if D* ity of ioni

?31(}(3; f;om ilq ;;cogn{sed medical condition: section 2 of thg Homii:?;en 2:??];?701 e e

; Wel.)b tzmz.)l]] zg::;r({jri(é?i%)fﬁz(]r. App. R, 133i R v Thoraton (No. 2) [1996] .]_ W.LR. 1174, In R

e el ltlr:.th s p,ozlz(())lggfgzg ‘ot 1]1:: ?]imjnishcd respensibility defence \\;as strétcheci

o Ta L ’ - 101 of that partial def; i it ha

b ! partial defence will mak

ﬂsu:f;egagz;tzsgccecld. See lalso R. v. Cocker[1 989] Crim. L.R. 740, where the :Ill; h;t;der - ﬂ’-USG_
j n incurable disease, had become severely incapacitated and repeated]fr bel;?ﬂ?;gf]ﬂ?;

=}
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[t is true, however, that we have no general defence of mitigating
circumstances in murder. There would be much to be said for allowing the jury a

eneral discretion to return a verdict of murder with mitigating circumstances, if
it were not for the fact that this would enable terrorists and others when put on
frial to protract the proceedings with evidence of their supposed grievances.
Mitigating circumstances can of course be taken into account by the parole board
in deciding when to recommend parole.

You say that loss of control is a defence to murder. In that case, isn’t it also a
defence to attempted murder?  The short answer to your question is that it
has not vet called for consideration by the courts in England and Wales. But a
defendant might get a lighter sentence if her sentence were for attempted
voluntary manslaughter, rather than voluntary manslaughter. A form of the
offence of attempted voluntary manslaughter has been recognised in some
jurisdictions.> The point is puzzling because logic gives conflicting answers. The
logic of legal rules is this: if the crime intended had been committed it would not
have been murdet; so failure cannot amount to attempted murder and thus it
should be treated as attempted voluntary manslaughter. You will recall, that it was
mentionei above that in England and Wales the partial defence is applicable only
where~{he’ aefendant intended to kill or cause g.b.h.%® In the case of attempted
mnfder, it has to be shown that the defendant intended to kill V, not that she
n.=roly intended to inflict grievous bodily harm upon V. A person can attempt a
ciime only if she would be guilty of the crime if she succeeded. Logically, the
case should be one of attempted voluntary manslaughter, and there is no reasen
why there should not be a conviction of this, though the point has never been
brought before the courts in England and Wales. Sometimes the courts have
expressly stated that the provocation defence is available only when the
defendant’s anger or fear is so great it negates her specific intention to kill.”’
However, a person cannot attempt recklessly, so when the court has held that the
objective provocation has negated D’s specific intention to kill, it would not be
possible to find that D perpetrated attempted voluntary manslanghter.

kill her,” The defence was not available, because he calmly killed her as an act of mercy. Cf. People

V. Stuart (2007) 156 Cal.App.4th 165 at 185, where D argued that she was provoked into perpetrating

a mercy killing because “she was raised in a family in which ‘the family ethic of taking responsibility

for end-of-life decisions added to her compulsion to take such drastic action.” Her claims were

rejected. Similarly, in Bayle v. State (2005) 363 Ark. 356 at 363, D euthanised V who had severe

health problems and asked the “court to establish a ‘mercy-killing” exception to the provocation
requirement for extreme-emotional-disturbance manslaughter,” but D’s request was rejected. In

Edinburgh v. State (1995) 896 P.2d 1176 at 1180 it was held that the fact that the putative provocateur
was terminally ill, in immense pain and was begging D to kill him, was not objective provocation,

54 See People v. Speight (2014) 227 Cal. App.4th 1229; State v. Daniels (2014) 326 P.3d 1089; Suate v.
Beard (2013) 313 P.3d 105.

55 R, v, Martindale [1966] 1 W.L.R. 1564; Attorney-General of Ceylon v. Perera [1953] A.C, 200 at
205-206; Lee Chun Chuen v. The Quean [1963] A.C. 220; R. v. £llis [2003] EWCA Crim, 3556.

56 1t hardly needs to be stated, but it is conceptually and logically impossible to have an offence of
attempted “involuntary” manslaughter.

57 Holmes v. D.P.P. [1946] A.C. 588 at 598 per Viscount Simon L.C.; Eizember v State (2007) 164
P.3d 208 at 236 per Limpkin P.J.; State v. Rewolinski (1990) 464 N.W.2d 401 at 412; R. v. Maddy
(1670) 2 Keb. 829; Parker v. R. [1964] A.C. 1369. Compare People v. Gutierrez (2003} 112
Cal. App.4th 704 at 708-709; People v. Rios (2000) 2 P.3d 1066 at 1081,
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Ah, but there is an opposing logic. This rests n -
reasons for them. Loss of controlgis allowed as aoéeofl;;ils ilzgxiluﬂ;s bUt e
only because murder carries a fixed sentence.58 Attempted murder doesflt e
a ﬁxed. sentence, so that the loss of control may be allowed for in the B
There is no more reason for having the defence of loss of control f(iu?ttshmem'
}nurder than to any other crime not carrying a fixed sentence. Therefore t]jﬁm}')te‘i
in thp case under discussion is guilty of attempted murder, It is true tha:t o
receive lighter sentences, but that can be taken into account even aifltempts
attempt_ed :voluntauy manslaughter is labelled as attempted murd ngen 74
sentencing judge could take both the objective provocation and the in El"- i
of D’s act .111t0 account when determining her sentence. s

A possible answer to the latter argument is that not only murder but
attempted murder is so serious a crime that it is right that the existence of tlli o
of_ control as well as the attempt should be registered in the verdict, reduci o
crime to attempted voluntary manslaughter. (Or, of course, if t:he d Cfmg i
wounded the other party she could be convicted of wounding), B

ness

E ormerly, the law‘ was clear that the case was not one of attempted murder,5° b

In recent years trial judges have assumed the contrary, the older authorftl" .
havmg been brought to their attention.5! As said before. the question has Iﬁ) -
decided at the appellate level; but the Criminal Law, Revision Comnu'[ll-? !
recommended_ the legislative reinstatement of the old rule.® Pa h'ee v
overlooked this matter when it replaced the law of provocation 1'11-2009 .

Is the defence automatically available to Joint-perpetrators and accomplices?
No. Section 54(8) of the of the Coroners and Justice Act 2009 provides: “Tl;ec; S-
that one party to a killing is by virtue of this section not liable to be colnvictedacﬁ
murder does not affect the question whether the killing amounted to murder in f‘?P
case of any other party to it.” Consequently, the accomplice or joint perpefm‘tz;'

% This is the general opinion: 1
pinion: sed guaere. The development of the defence i

: was influench a desi
on the part of judges to counter the harshness of mandatory capital punishment. § ue'gc‘d ‘l i des{r'e
supra, note 4 at 422423, . R\
59 53 & H
(29813§ %egs;:lyilyi Dccéulgr:};ii T\;g ;Iuiakt,h Why Punish Attempts at All; Yaffe on the Transfer Principle,”

e \ ; anthony N. Dillof, “Modal Retribution: i ;
;%‘rtempts and other Criminal Wrongs,” @2011) 45 U. Rich. I. RZ:%:’;U”A A Theosy of S
” ;.ég?'i;aor:zp,s;:zoilt 825()] ;g?)EiRC.lI%; R. v Bourne (1831) 5 Car. & P. 120: R. v. Beeson (1835) 173

R63 R v as ar. & P. 817; R. v. Hagan (1837) 173 5.
decided on the special offence of woundi i i : ot et o
. 3 ng with intent to murder, which is / i
crime of atlempt to murder (section 15 of the O £ gy ey
{ Yfences q ; i
:?pealed by Schedule 3 of the Criminal Law Act 11367). PSR I 4 TSR B
stafgeﬁ hzigu:fiz%ve{;;zfl}l f}l}qﬁrg. L.R}.l[3167. ‘lnhR V. Peck (The Times, 5 December 1975), a man who
caught her in her nightdress with his friend icted
murder and sentenced to 12 years’ impri i the fitho i i
e : prisonment. It is very doubtful, on the authoriti
conviction was right, the question of provocation pr i e
. the ) : presumably not having been left to the jury. In an
f,;s‘::e ; SZD 1};ea;slwou]ct be out of line with normgl sentencing practice on a conviction of mJan;::‘lugiﬂe)l"
mdu].genﬂyo lh;):sa(l)li ctctmtrolt ttlue k}cl)I pg)vocatmn. It is anomalous if the judges regard killing more
] attempt to - CL DRP (Fic) v McAllister (200 2 im. R
(confirming that self-defence applies to char, - o o . B
afirmi ges of attempted murd ich i i i

obvious it need not be stated); R. 1 Pepper (2007) 177 A.pCrim. llll.j,sgvm‘:h T

% Criminal Law Revision Committ ‘ ;
ot 769, T ittee, Offences Against the Person (Report 14) (London: H.M.S.0,,
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have to show that she also lost control at the same time. (There may be cases

will Wil
where two people lose control at the same time and thus jointly perpetrate
qurder. Such cases are likely to be extremely rare, but might include a mother

and daughter who act together to kill an abusive husband/father)**

5.4, TRANSFERRED INTENTION AND TRANSFERRED PROVOCATION
(QUALIFYING TRIGGERS)

Is the defence available where D is provoked to kill V1 but accidentally kills
v2?  Yes,® because the same rationale applies for allowing the defence in
fransferred intention cases as applies for allowing it in direct intention cases.
Transferred provocation provides the defendant with a partial excuse because her
extreme emotional disturbance means that her act of killing is not the product of
full reflective judgement.%® It has long been held that in cases of transferred
intention that provecation is' transferred with the intention.%® The transferred
rovocation doctrifiz is also applicable under the Coroners and Justice Aet 2009,
if all the elenients of the partial defence are made out. In such a case, the
defendant {5\ unable exercise reflective judgement because of objectively
wrongfulpis@ocation of a serious kind, so it does not matter that she accidentally
kills iz wrong person. Her excused state of mind transfers to the unintended
viet m.
‘i R. v Kenney, Brooking J. said:¢7

“[O]nce it is suggested that the real concern of the law is with human frailty and not with some
notion of tit for tat, one might ask why there should be any general rule that provocation must
emanate from the victim and some qualification relating to mistake. On this view, why should
not provocation by any person be available in respect of any victim, given that there is the
necessary causal connection between the provocation and the act causing death and given, of

course, that the other requirements are satisfied?”

Suppose D arrives home to find a babysitter, V1, sitting near the doorway
between her kitchen and drawing room. V1 is sitting just inside the open doorway

63 Ry Maw (19803130 N.L.J. 1163; R. v Pearson [1992] Crim. L.R. 193.

6 See R. v Davies [1975] Q.B. 691 at 700 per Lord Widgery C.J.; see also R. v Twine [1967] Crim.

L.R. 710 State v. Stewart (2001) 624 N.W.2d 585 at 590 where Stinger J. said; “the victim and the

provocateur need not be the same persom and that the mitigating consequences of [serious
proyocation], provoked by one party, may be transferred to assaultive conduct toward someone other
than the provecateur.” In Stare v. Coffin (1999) 128 991 P.2d 477 at 489, the Supreme Court of New
Mexico accepted the existence of the transferred provocation doctrine, but did not apply it in that case
because there wasno evidence to support D’s claim that his shooting of V was accidental. See also
Hayes v. State (1991) 261 Ga. 439; Rowland v. State (1904} 83 Miss, 483.

55 Similarly, if a person kills an innocent third paity while acting justifiably in defending her own life.
See People v. Vallejo(2013) 214 Cal. App 4th 1033; Siate v Bellinger(2012) 47 Kan.App.2d 776.

5 R v Gross (1913) 23 Cox C.C. 455; R. v. Porritt [1961] | W.L.R. 1372; R. v Mawgridge (1706)
Kel. 119 at 131-132; Bostick v. United States (1992) 605 A.2d 916. See also R. v. Davies [1975] Q.B.
691; R. v. Viro(1978) 141 C.L.R. 88; State v. Mauricio (1990) 568 A.2d 879; R. w Seriva No. 2[1951]
VL.R. 298: contra R. v. Simpson (1916) 11 Cr. App. R. 218 at 220 Cf. Jabarula v. Poore & Bell
[1989] 68 N.T.R. 26, where the issue was one of indirect provocation, rather than an unintended

victim,
§7 [1983] 2 V.R. 470 citing R. S, O’Regan, “Indirect Provocation and Misdirected Retaliation,”

[1968] Crim. L.R. 319 at 322-323.
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