CHAPTER 2

Time of disclosure

PARA.
A. BEPOQKE PROCEEDINGS COMMENCED 2.02
B. (AT THE TIME THAT PROCEEDINGS ARE

COMMENCED 2.10
C. AFTER PROCEEDINGS HAVE BEEN

COMMENCED 31
D. DISCLOSURE AFTER JUDGMENT HAS BEEN

GIVEN 2.46

E. DISCLOSURE WHERE NO ENGLISH
PROCEEDINGS IN EXISTENCE OR
CONTEMPLATED 2.54

- - FE. FOREIGN DISCLOSURE FOR ENGLISH
: PROCEEDINGS 2.57

NI




CHAPTER 2

Time of disclosure

This chapter considers the point of time at which documentary disclosure
becomes avsilable. Disclosure is usually given during the course of proceed-
ings, at acint when the issues between the parties are known. Sometimes,
howeves, disclosure is given before substantive proceedings have been com-
mesced, or simultaneously with proceedings being commenced, and occa-
sicnally after judgment has been given. In a few cases, disclosure may be
crdered, although there are no English proceedings contemplated at all,
such as for the purposes of a foreign legal action. Conversely, it is even
possible to obtain disclosure from abroad for English proceedings. These
categories of case are considered in order.

A. BEFORE PROCEEDINGS COMMENCED

There are a limited number of instances where disclosure is given before
substantive proceedings are commenced. Such cases involve the taking of
preliminary legal action, the entire object of which is to obtain the dis-
closure needed for the separate, later proceedings. A logically prior ques-
tion, however, is the use that may be made by a prospective litigant of
documents already made available through other legal proceedings or pub-
lic inquiries. In these situations the production of the documents or informa-
tion concerned was for the purposes of those earlier proceedings, and it is
coincidental that it is of assistance in the later proceedings. Such cases
involve documents from previous litigation and arbitrations, and docu-
ments from inquests and public inquiries.

Documents from previous litigation and arbitrations

Civil court proceedings (whether interlocutory or at trial) are not secret,’

' Scott v Scott [1913] A.C. 417; AG v Leveller Magazine [1979] A.C. 440; Forbes v Smith
[1998] 1 All E.R. 973; Al Rawi v The Security Service [2010] EWCA Civ 482; Rawlinson
and Hunter Trustees SA v Serious Fraud Office [2015] EWHC 266 (Comm); Re Guardian
News ¢ Media Ltd [2016] 1 WLR 1767 CA; R. (on the application of C) v Secretary of
State for Justice [2016] UKSC 2, [2016] 1 WLR 444.
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TIME OF DISCLOSURE

and the general rule is that a hearing is to be in public.? There is a burden
on a party seeking a hearing in private to justify that.® In the context of
disclosure typical examples of where hearings may be in private are where
public interest immunity and legal professional privilege are being con-
sidered and a hearing in public may prejudice the privilege or some other
right.* Except in rare cases,” publication or other use of information heard
by the public attending a hearing in public is not a contempt of court.® Even
when a matter is in private, in the absence of an order prohibiting publica-
tion, it will usually not be a contempt of court to reveal details of a hearing,”
Official transcripts of evidence given orally, and of reasons for judgment
given, can usually be obtained.® In appropriate cases judgments may be
anonymised or redacted.” Where proceedings have been held in private,
non-parties have no right to a transcript without permission of the court,?
The public may normally inspect witness statements ordered to stand as
evidence in chief,’ and also written submissions and skeleton openings.!2
Even where, exceptionally, the public are lawfully excluded,'® the order of
the court may still normally be published.' But unauthorised invasion of
lawyers’ papers in court by others can amount to contempt of court.'s
Arbitration proceedings, on the other hand, are normally held in private,
and the public has no right to attend or to use information given at the
hearing, or to obtain transcripts or copies of the award without the consent

2 CPR.£39:2(1).

* A v BBC [2014] UKSC 25, [2015] 1 AC 588. CPR 1.39.2(3) provides a list of situations
where a hearing may be in private, in whole or in part.

* Dechert LLP v Eurasian Natural Resources Corporation Ltd [2016] EWCA Civ. 375 th=id
an assessment of costs should be in private where these were documents which were
privileged and a public hearing may prejudice defence to any charges which might aise out
of an ongoing criminal investigation).

* Administration of Justice Act 1960 s.12 (as amended).

§ Hodgson v Imperial Tobacco Lid [1998] 2 All E.R. 673 CA.

7 A.E Noonan (Architectural Practice) Ltd v Bowrnemouth and Bos-orive AFC [2007]
EWCA Civ 848.

8 See CPR Pt 39, Practice Direction paras 1.11 and 6.3-6.4; CPR ¥t 39, Practice Direction
para.1.12. In family proceedings, there has been traditionally common for judgments to be
not public or redacted or anonymised, but the Family Division has in recent years been
moving towards greater transparency: The Practice Guidance (Family Courts: Transpar-
ency) [2014] 1 W.L.R. 230; Re C (Publication of Judgment) [2015] EWCA Civ 500. In Re
C (a child) (Private Judgment: Publication) [2016] EWCA Civ 798, The Times, 10 Novem-
ber 2016, CA.

® JIH v News Group Newspapers Ltd [2010] EWHC 2818 (QB); R. (on the application of
Willford) [2013] EWCA Civ 674 (general principle against, especially on appeal).

1 CPR Pt 39, Practice Direction para.6.4; North Shore Ventures v Anstead Holdings, Inc
[2011] EWHC 910 (Ch).

"' See Ch.21, para.21.29, below.

2 GIO Personal Investment Services Ltd v Liverpool and London Steamship Protection and
Indemnity Association Ltd [1999] 1 W.L.R. 984 CA.

13 CPR r.39.2(3).

4 Administration of Justice Act 19605.12; see, e.g. A v A, Bv B [2000] 1 EL.R. 701 (ancillary
relief proceedings).

'S Re Griffin, The Times, 6 November 1996,
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of the parties or the permission of the court.'® Publication or other use of
such information may be a breach of contract, or of confidence, but it is not
a contempt of court.

When documents are obtained by a party to English civil litigation on
disclosure by another such party, they, and the information contained in
them, are held subject to an obligation on the recipient not to use those
documents or that information for any purpose other than that of the
litigation in which they were disclosed without the permission of the court
or the disclosing party and the owner of the document concerned being
obtained. A similar implied obligation arises in relation to disclosure given
in arbitrations. This subject (including the circumstances in which the
undertaking or obligation is released) is more fully discussed in Chapter 19
below. The different question of obtaining documents from the court file in
other litigation to which the person concerned is #ot a party is dealt with in
Chapter 3.7

Criminal cases

As in civil litigation, court hearings in criminal cases are generally'® not
secret. The Criminal Procedure Rules 2015 provide for the exercise of
certain kinds of jurisdiction in private,'” and a party may apply for a
hearing to be held in private.?® Subject to limited exceptions,?! information
given publicly in open court in hearings in criminal cases can be published
or otherwise used subsequently. Transcripts may be obtained.** The prose-
cuting authorities are not subject to any obligation to the court not to use
material obtained in the course of a criminal investigation other than for the
purpose of the criminal proceedings.?® The disclosure of information

% Dolling-Baker v Merrett [1990] 1 W.L.R. 1205 at 1213; Ali Shipping Corporation v
Shipyard Trogir [1998] 2 All E.R. 136 CA. Different considerations apply to court judg-
ments relating to arbitrations: see Department of Economic Policy and Development of the
City of Moscow v Bankers Trust Co. [2004] EWCA Civ.314, [2005] Q.B. 207 CA.

17 See Ch.3, paras 3.53-3.61, below.

¥ Though see the Children and Young Persons Act 1933 s.37(1) (as amended by the Youth
Justice and Criminal Evidence Act 1999 5.67(1) and Sch.4, para.2(2}); Official Secrets Act
1920 5.8(4); Official Secrets Act 1989 5.11(4); Criminal Procedure Rules Pt 6.

Y. 06.6.

2% 1.6.6; Re Guardian Newspapers Ltd [1999] 1 Cr.App.R. 284.

2! See, e.g. Contempt of Court Act 1981 s.4(2); Sexual Offences (Amendment) Act 1974 s.4;
Children and Young Persons Act 1933 5.49 (as amended); Criminal Justice Act 1987 5.11
(as amended).

22 Criminal Procedure Rules 2015 r.5.5.

23 Preston Borough Council v McGrath, The Times, 19 May 2000 CA. There are restrictions
on the Serious Fraud Office in supplying material to third parties which has been obtained
using their compulsory powers or warrant under the Criminal Justice Act 1987 5.2: see 5.3
and R. (on the application of Kent Pharmaceuticals) v Director of the Serious Fraud Office
[2004] EWCA Civ 1494, [2005] 1 W.L.R. 1302. However this is no bar to the SFO
disclosing documents obtained under s.2 in civil proceedings pursuant to a disclosure order:
Tchenguiz v Director of the Serious Fraud Office [2013] EWHC 2128 (QB).
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between the parties at common law was a controversial subject, which
developed very rapidly in recent times.>* After some doubts, it was finally
held that the disclosure of documents by the prosecution to the defence as
unused material did generate an implied undertaking not to use them for
any collateral purpose.?’ Doubts, however, remained in relation to used
material, and to material read out in open court.2¢ The subject is now the
subject of comprehensive statutory provision.?” Where material is disclosed
to the accused under the provisions of the legislation, he may use it for the
purposes of his defence or in connected criminal proceedings {e.g. on
appeal).’® He may also use it elsewhere to the extent that it has become
public in open court,® or to the extent that the court gives permission.3?
Other use is prohibited,?" and is a contempt of court,??

Inquests and public inquiries

Inquests are inquiries, not litigation,>® and they have no equivalent to the
disclosure process.** However, the inquest procedure will result in the
production of various documents, including post-mortem examination
reports, notes of the evidence, the inquisition recording the results of the
inquest, and various certificates which the coroner may have to give. Some
or all of these documents may be of assistance in subsequent legal proceed-
ings. It is unfortunately unclear whether there is any obligation not to use
such documents in subsequent proceedings without the leave of the court.3"

As to documents obtained as a result of public inquiries, the position 13

** See R. v Maguire [1992] Q.B. 936; R. v Ward [1993] 1 W.L.R. 619; R. v Keone [1994] 1
W.L.R. 746; R. v Brown [1994] 1 W.L.R. 1599; R. v Bromley Justices Fs- p. Smith [1995)]
L W.L.R. 944, DC; R. v Blackledge [1996] 1 CrApp.R. 326; R. v Mills 112951 A.C. 382 HL:
Taylor v Serious Fraud Office [1999] 2 A.C. 177; Rajan v General Medical Council [2000]
Lloyd’s Rep. Medical 153, PC; see also Rowe and Davis v UK (2008) 30 E.H.R.R. 1.

** Taylor v Serious Fraud Office [1999] 2 A.C. 177 HL.

¢ Mahon v Rabn [1998] Q.B.424 CA (overruled in Taylor in relation to unused material).

*7 Criminal Procedure and Investigations Act 1996 Pt I; Criminal Procedure and Investiga-
tions Act 1996 (Code of Practice) Order 2015; Criminal Procedure Rules 2015 Pt.15. See
Ch.15, paras 15.56-15.58, below. See also Protocol for the Control and Management of
Unused Material in the Crown Court; R. ¢ K [2006] EWCA Crim 724.

** Criminal Procedure and Investigations Act 1996 s.17(2).

** Criminal Procedure and Investigations Act 1996 s.17(3).

* Criminal Procedure and Investigations Act 1996 5.17(4); Criminal Procedure Rules 2015
rn15.7.

*t Criminal Procedure and Investigations Act 1996 s.17(1).

*? Criminal Procedure and Investigations Act 1996 s5.18; Criminal Procedure Rules 2015
r.15.8.

** R. v South London Coroner, Ex p. Thompson, The Times 9 July 1982; R. v Ait. Gen. for
Northern Ireland Ex p. Devine [1992] 1 W.L.R, 262 HL.

™ See Ch.24, paras 24.18-24.31, below.

3% See Ch.24, para.24.31, below.
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perhaps clearer. Where documents are voluntarily s‘ubmittecﬁ 6toEan 111qlu11;}é
the submitter must be taken to waive copﬁdcuce' in them. \iert11 Wt 1tehe
compulsion has been used to require their submls;mn, it seems ﬁlla Aoy
petter view is that there is no 0bhgat10n to keep Fh.elr _conteptls conl e 2
thereafter, and they may be used in subsequent litigation without leave.

Probate cases

In probate cases, where therse are any circumstances s.u‘;roundfmg :1112
making and execution of the will which give rise to s.uspmo‘:.ls 0 1 uri u
influence, want of knowledge and aPprpval, or mental mca.pau';ly, t 1.?1 ?}:N
Society recommended that, on apphcatlox} by those attacking the wi ’f the
solicitor concerned in the making of the will should make a stalremer}lt ([)1 e
evidence which he could give in the matter, and should make it affzu aa. e to
all concefned.*® Tt should not be confined fO narrow matters concerning
execution] but should extend to all surrounding circumstances leadlzg up to
thefizeparation of the will.* If this recommendation is not followed it may

ave s implications.*?

PMTh:::Olicibgh gourt has power to order a person be@ieved on reasonible
grounds to have “knowledge of any document Whu:h is or purports to E a
restamentary document”, to attend to be examined in open court, whet ir
or not any proceedings are pending.*! Th§ court may not only order such
person to bring the document with him (if apprpppate), but may require
him to answer any question in relation to it.** Similarly, where it app{egrﬁ
that a person has in his possession, custody or power any docu-mcnt whic '
is (or purports to be) a testamentary document, the High Cou%t majz:l llssutc
a subpoena requiring him to produce the document as the court may direc %
whether any proceedings are pending or not.** Once a grant of letters o
administration has occurred an administrator may be entitled to tl}e deceal—
sed’s papers and can apply for an order against anyone holding such
papers.**

3 of, Derby & Co Lid v Weldon unreported 19 October 1988.

37 See Ch.24, para.24.20, below. . o

2 SS; The Gagde to the Professional Conduct of Solicitors 8th edn .(1999), at 450. Thi:. is
omitted from the current Solicitors Code of Conduct, but continues to represent best
practice.

* Larke v Nugus (1979) 1
[2006] EWHC 1283 (C

0 Larke v Nugus (1979) 1
[2006] EWHC 1283 (Ck

*1 Senior Courts Act 1981 s.122.

42 Senior Courts Act 1981 s.122. As to procedure, see CPR PD5S7A para.7.

*3 Senior Courts Act 1981 s.123.

M Caudle v LD Law [2008] 1 W.L.R. 1540 (not before grant).

3 Sol. Jo. 337, [2000] W.T.L.R. 1033 CA; cf. Mausnerv Minchler

[

'3)‘501. Jo. 337, [2000] W.T.L.R. 1033 CA; cf. Mausner v Minchler
).

=
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TIME OF DISCLOSURE

Cases involving preliminary legal action

2.09 Turning now to cases which involve taking some preliminary legal action,
the sole purpose of which is to obtain the disclosure required, these are:
(a) Norwich Pharmacal orders;
(b) pre-action disclosure under the Senior Courts Act 1981 5.33;
(¢) corporate insolvency;
(d) applications to inspect the court file in other litigation.
These are dealt with in Chapter 3.
B. AT THE TIME THAT PROCEEDIN GS ARE
COMMENCED
2.10 In some cases disclosure orders are made simultaneously with proceed-
ings being commenced. The main such cases are:
(a) disclosure orders ancillary to injunctions.
(b) search orders (formerly known as Anzon Piller orders).
(a) Orders ancillary to injunctions
2,11

These are orders which are ancillary, not just to “ordinary” interiza
injunctions to restrain a continuing or threatened wrong,** but alzo to
“tracing” injunctions,*s where the claimant makes a proprietary claiin to the
property in the defendant’s hands, and to freezing (formerly calied-Mareva)
injunctions,*” in which the claimant’s claim is unrelated to the preperty, and
the defendant is merely restrained from rendering himself “judgment-proof”
before trial. Freezing injunctions may be granted by both the High Court
and the County Court.**

2.12 In all these kinds of case, the court has jurisdiction at an interlocutory

stage (indeed, even before proceedings are commenced)* both under s.37 of
the Senior Courts Act 1981 and its own inherent jurisdiction to order
disclosure of facts or documents which are important in ensuring the

45 CPR 1£.25.1(1), (8).

4 CPR 1.25.1(1)(c), (2).

47 CPR 1.25.1(1)(f).

" County Courts (Remedies) Regulations 1991 reg.3 formerly restricted powers to grant

freezing injunctions. This prohibition was removed by the County Court Remedies Regula-
tions 2014, which revoked the 1991 Regulations.
“ CPR £.25.2(1)(a), (2)(b), (3).
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effectiveness of the injunction.’® Thus, in the case of an 11(':1ijufnczlont E(c))
restrain a breach of confidence, the court has power to order.a efen iélt 0
disclose documents which concern the confidential mf(_)lrmanon dm cllu : ;

i b P = isclose the
and which might reveal the source of the brcag?, or to e b
names and addresses of former business contacts.”® The c?o;llrt r_oels; %
power to order disclosure as to property and assets \f‘[.hlc fmayf czme
subject of a freezing injuncti(l)n.. A. rf:asonable p0531b1. ity od'acreitiesl,l tg
injunction is enough to found ]ur1sd1ct1<_)n for the cou.rt in its 1‘3f Sy
make an order.”> However, the court will not order dl?C osure of i e
tion or documents which may be relevant in a remote ;ens;:dto s;)n:;kus 1111Ch
application for a freezing injum?tlonﬁ4 Ap applicant i; ?u.- . nfo s ke such
disclosure on a speculative basis to see 1f. he can ﬁS.'l ot 1;1 orma on o
justify a subsequent application for a freezing m]unctlon.. W Ere ;s;e o
held through trusts, the court even has the power to ordg bo'F ;i ‘e en :
discretionary teneficiary as well as the trustees to provide dlsc,ic osute.as ci
the trust foz the purpose of asccrtainin_% the extent of the defendant’s contro

ssetd hetd within trust structures,”

Oflissti:cil;dor “freezing” cases, the most important fact; are lt;)ften th(t)ﬁe
coicerning the defendant’s assets. In the tracing case, thlls is because be
claimant wants to know into what assets his tracing c?lalm may no(;v e
r/rrizuzle.56 In the “freezing” case, the disclosgre order’®” is usuglly made to
enable the claimant to “police” his injunction by putting _thlrd pl:;lrtles in
whose hands such assets may lie (typically banks) on notice of the court
order.’® Ordinarily a disclosure order should not be wider thn the freez;ng
order. Thus where the freezing order is confined to assets within the ]EFN 11(.-
tion, the disclosure order should also be confined to assets within the

50 CPR £25.1(1)(g), (3); Senior Courts Act 1981 5.37(1); JSC BTA Bank v Ablayavoz [2012]
51 ])Z{Wffc?vcl&/}}o}‘;;f:-étrcg;f;il;n (Puf)l_r'sf;fgé)o]ldidv%lzi{l] f&];‘oj at 38-40 HL.
; iﬁiff:: ?’?ﬁﬁiﬁiﬁ”ﬁfﬁiﬁ’ﬁ%sﬁ EWHC 450 (Ch), The Times, 18 April 2008; CPR
St ;’iwjkglyg()‘.s Structured Credit Fund Lid [2003] EWHC 391 (Ch), [2003] 1 W.L.R.
s }ggfﬁi”{%@éﬁ"é’i"”% gromysb[cmni}' Bank v Pugachev [2014] EWHC 3547 (Ch). at [49_]’
licn ot e S Sl et ) b
ﬁgfgg]e?a\x;l{gﬂfﬁzn;jtchj‘il;iol;.EP.R. Futures Lid [1 9‘89] 1 W.L._R. 778 at 78‘7—‘?88;"‘ C{BC
Mellon Trust Co. v Stolzenberg [2003] EWHC 13 (Ch), The Times, 3 March 2005. Gee,
3z ge(:?”gggcli‘i!;; ]Lg;;?g:jcs ]-;El;eiigrilz()?: ilnterim Injunctions, AEmex, Fre_ezing In’junc‘tiqn,
paras 9-10, a;;d Search Order, paras 18-10; Admiralty and Commercial Courts Guide
s (Szega :.)é.ipgegdff;gi] Q.B. 956n; A. J. Befei;o;{@- C(O:-oifda:z B:[li:;wg }; Sglc].L(?éE." 39323% gi
ziftﬁm(:%Smf“r”éf,fé?ﬁfﬁ? é’zﬁféoﬁz | EWCA Civp9s§, [2002] 2 All E.R. (Comm)
945, The Times, 10 July 2002, CA.
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jurisdiction.* The court also has jurisdiction to require a defendant to
provide disclosure as to the sources of the funding of his defence.s0 A
defendant making an application to vary the order (i.e. to permit increased
or additional spending) will be required to give full disclosure of his means,
liabilities and expenditure necessary to maintain his standard of living or, in
the case of a corporate defendant, its ordinary way of business.5! Crosg.
examination can be ordered of the defendant on his statement of assets in an
appropriate case.*> But this is an exceptional measure, not to become g
routine feature of freezing injunction proceedings,®® and the court may
make an order for cross-examination subject to an undertaking not to use
the material without permission for the purpose of bringing contempt
proceedings.®* An order for cross-examination may also be made against a
non-party pursuant to the Norwich Pharmacal jurisdiction, but again this is
unusual.®* The deposition arising from the examination may not be used by
any person other than the examinee for any purpose other than that of the
proceedings in question, except with the permission of the examinee or of
the court.56
But a disclosure order may also be made, in exceptional cases, where the
defendant opposes the imposition of the injunction on a contested hearing,
and it is desired to test his written evidence.6” Howevert, the court is not in
such cases limited to information regarding assets. It is also open to the
court to order, as ancillary to a freezing injunction, the disclosure or provi-
sion of other information designed to assist the injunction. For example, the
court may order the defendant to sign letters instructing a Swiss bank to
disclose to the claimant information concerning any account which the
defendant maintained with that bank.** The court may also order a claim-
ant who, in breach of the rule 31.22 obligation or implied undertaking cn
disclosure,*® has passed disclosed documents to a third party, to disclove on

*? Rybolovleva v Rybolovley unreported 18 February 2009, BVI High Conct ut 55,

0 JSC BTA Bank v Ablyazov [2011] EWHC 2664 (Comin).

®' House of Spring Gardens Lid v Waitg [1984] ES.R. 277 at 284; Bird v Hadbinson [1999]
B.PLR. 653 (duty to make full and accurate disclosure)

** A.J. Bekbor & Co v Bilton [1981] Q.B. 923 CA; House of Spring Gardens Ltd v Waite
[1985] ES.R. 173 CA; Bayer v Winter (No.2) [1986] 1 W.L.R. 540; JSC BTA Bank
Ablyazov [2009] EWHC 2833 (QB); CPR r.32.7 { RSC Ord.29 r.1A); Patbways v West
[2004] NSWSC 903, (2005) 212 A.L.R. 140 at [9] (possible for cross-examination even
when no affidavit or statement)

* Yukong Line Ltd of Korea v Rendsburg Investments Corporation of Liberia, The Times, 22
October 1996 CA.

# Motorola Credit Corporation v Uzan (No.2) [2002) EWHC 2187 (Comm); order for cross-
examination upheld on appeal, Motorola Credit Corporation v Uzan (No.6) [2003] EWCA
Civ 752, [2004] 1 W.L.R. 113 CA.

% Kensington International Lid v Republic of Congo [2006] EWHC 1848 (Comm).,
* CPR r.34.12.

7 Bank of Crete S.A. v Koskotas [1991] 2 Lloyd’s Rep. 587 CA.

8 Bayer A.G. v Winter (No.2) [1986] ES.R. 357; Bank of Crete S.A. v Koskotas [1991] 2
Lloyd’s Rep, 587 CA.

% See Ch,19 below.
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affidavit the circumstances and details of suchl Qassing?“ But thg 111f2r$§é
tion sought ought not to extend beyond the Pohcmg of 'Ehc 1n]un§t2101f1r.€ez‘in
court is wary of allowing wide—ra_ngmg disclosure as part ?:[ 2 frees tg
injunction. Thus a provision in a freezing order requiring ?ﬂ ]T .e.nll 0
reveal whether he has obtained bribes other than those specifically allege
: . 72

Ob%f Zﬁgﬁlac?fe noted that disclosure orders in aid of freezing 1n]1113cF101_111s ari
made under s.37(1) of the Senior Courts Act 19_8] or the court’s 1{1; _eregt
jurisdiction, and not under CPR Pt 31, f.'or the d1§c103;1re cclmce{]ne Earll) 1
likely to fall under “standard disclosure” in the action. Bult it wi figo umry
be otherwise in tracing cases, and may be so in case of ot 11;3r ;j]lter Lunde};
injunctions.” Whether disclosure is ordcrec} under CPR . t 31, o:;e e
5.37(1) of the Senior Courts Act 1981 or the mheren_t juic'jsc IC-UOH,IOb aChe%
that the court may not do is to order dlsclosqre demgne to Leveda -re . e;
of earlier orders.”® The standard form of ancﬂla,?; gch_sclosure order ‘1eq;utrl ‘
the defendatt to give the informatiqn “at once™,”* l1.e.71ip0n Sflrvm;‘c:: Ouit
order upor-inim. This has been descrlbed as dracomlar'l. .Usu;l y’_.t e ourt
will réfase an application to stay the dl.sclo.sure provision in a reeglngsoThiq
pet'ding the determination of an apphcat.ion to set aside the order. o |
will enable the freezing order to be pollged. Thlg does not mean fi a a
disclosure order will invariably be maintained whll§t the free:fmg czir. er or
disclosure order is being challenged cither.at first instance 301 PZI'] ‘111:)5.;1;1;
appeal.” In some cases the court has varied the Fhsclo;urt t;(; h;sg;jﬂ e
being confined to the claimant’s legal representatives, pend mi,ri h rea %) of
the set aside application.?® The court may malke an unless order stg. lfllg

a defence or debarring a defence for failure to comply with a isc olsuri
provision in a freezing order.*" It is open to the court to rr}alfe an “un elss
order for disclosure even though there is a Pendjng jur1sc.lu.:i:101,1al (;r other
challenge.®? The failure to comply with the disclosure provision in a freezing

70 Bhimji v Chatwani (No.2) [1992] 1 WIL.R. 1158. i .
71 A-rmcfo Inc v Donohbue unreported 25 October 1999, R.Cr. ijerbey.. 18 March 2001
72 International Fund for Agriculiural Development v Jazayeri unreporte arch 2001,
Comm. Ct.; Den Norske Bank v Antonatos [19399} %23]3 271.
7 A.J. Bekbor & Co Ltd v Bilton [1981] Q.B. 923 at A ) y ]
7 i"; gikh‘.fl O Lad v Bilkon [1981] Q.B. 923 at 939; Rélgéivll. ggidlszp ﬁ%mt! éﬁ {;{ 9??}
w # inte 1 L.R. a 3 X Litd
1 W.L.R. 661 at 664-665; Bayer A.G. v Winter (No.2) [ i i Chaztooiani (Nos3)
- pian (Publishers) Ltd [1990] 2 AIE.R. 1 at .’FG;B‘brm,'d v Chatwani (1
?lj;??rfiﬂvgfgpﬁfg é :t 'l?f62—il69; Exagym Pty Ltd v Professional Gymnasiwm Equip-
ment Pty Ltd (No.2) [1994] !2 Qc[li ;{Sﬁzé.ﬁ o2
A hor & Co Ltd v Bilton .B. 923 1 . _ . ’
i éP{{ gik275()rPract?ce Direction—Interim Injunctions, Annex, Freezing Injunction, paras
9-10.
i i ;1 CA.
77§ & T Bautrading v Nordling unreported 5 July 1996 ' .
’® Raja v VZZ rHooggstmten [2004] EWCA Civ 968, [25)04] 4 All E.R. 793 .at [1011-[105].
7 Dalemont Ltd v Senatorov 2012 (1) JLR 168 at [25], Jersey Royal Court.
* JSC BTA Bank v Ablyazov (No.2) [2009] EWCA Civ 1125.
81 JSC BTA Bank v Ablyazov [2012] EWCA Civ 1411 at [123]-[168].
52 SC BTA Bank v Ablyazor [2010] EWHC 2352 (Comm).
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injunction or search order nay amount to a contempt of court.®? It may algg
be a factor in favour of a receivership order in aid of a freezing injunc-
tion,®*

The extent of the territorial scope of injunctions (especially freezing
injunctions) has been a live issue in recent years, and, since ancillary discoy-
ery orders are generally tied to such orders, there has been similar debate
about their scope. The basic principle is that the court has the power to
grant an injunction against anyone who is amenable to its jurisdiction. Thig
may be territorial, in the sense of persons being (even temporarily) within
the territory of the jurisdiction (i.e. England and Wales). However, jurisdic-
tion may also be extraterritorial, in the sense of persons who submit to the
jurisdiction,®* or are subject to it on some other basis.®é

In tracing cases the court has never minded whether the assets concerned
were within or without the territorial jurisdiction, so long as the defendant
was personally amenable to the jurisdiction.?” But in freezing cases the
courts originally declined to impose injunctions in respect of assets outside
the territorial jurisdiction, even though the defendant himself was subject to
such jurisdiction.®® Disclosure orders ancillary to su
similarly limited.®®

But the courts then found, in personal jurisdiction, the same freedom to
impose extraterritorial injunctions in freezing cases as they had long enjoyed
in tracing cases.®® It is now not uncommon, in cases of worldwide freezing
injunctions, to order disclosure of assets worldwide, even in cases in which
the defendant is challenging the jurisdiction of the English court.®* Moreo-
ver the existence of worldwide asset discovery orders has persuaded the
courts subsequently to order such worldwide discovery even in cases of

mnjunctions limited to assets in England and Wales (though this is nct, of
course, inevitable). The main reason for this is to enable sensible decisions
to be made about the need to use injuncted assets to pay exicting debts,

ch injunctions were

% Daltel Europe Ltd v Makki [2005] EWHC 749 (Ch), [2006] EWCA. Civ 94; Microsoft
Corp v Mbaezue [2009] EWHC 51 XCh); Masri v Consolidated Contractors International
Co SAL [2011] EWHC 1024 (Comm); JSC BTA Bank v Ablyazo [2012] EWHC 45
(Comm), [2012] EWCA Civ 1411 CA.

" JSC BTA Bank v Ablyazov [2010] EWHC 1779 (Comm), [2010] EWCA Civ 1141 CA.

" e.g. under pre-existing contract, or voluntarily on an ad hoc basis,

* eg. pursuant to the Civil Jurisdiction and Judgments Act 1982
rr6.17-6.35.

87 Penn v Lord Baltimore (1750) 1 Ves. Sen, 444; Coolk Industries v Galliber [1979] Ch. 489;
Altertext Inc v Advanced Data Ttd [1985] 1 W.L.R. 457, and see Ch.19, para.19.04,
below,

B8 Ashtiani v Kashi [1987] Q.B. 888 CA; Reilly v Eryer (1988) 138 N.L.J. 134,

" Ashtiani v Kashi [1987] Q.B. 888 CA; Reilly v Fryer (1988) 138 N.L.J. 134,

*® Babanaft International Co S.A. v Bassantne [1990] Q.B. 202 CA; Republic of Haiti v
Duwalier [1990] Ch. 13 CA; Derby & Co Ltd v Weldon (No.1) [1990] Ch. 48 CA; Derby
& Co Ltd v Weldon (Nos 3 & 4) [1990] Ch, 65 CA; Baltic Shipping Co v Traslink Shipping
L#d [1995] 1 Lloyd’s Rep. 673; Bank of China v NBM [2002] 1 W.L.R. 844 CA; Dadourian
Group Int Inc v Sinims [2006] EWCA Civ 399, [2006] 2 Lloyd’s Rep. 354 CA.

** Grupo Torras S.A. v Al-Sabah unreported 16 February 1994 CA,

, or under CPR
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i it will be
living and legal expenses, and so on. However, mdmany c;sez 1: wil e
l i freeze order confined to assets
i ; r necessary for a freeze
ither appropriate no : ; oF - o
nei'chin the jurisdiction to contain a disclosure requirement for assets -\:‘rozhe
: e
gide and a party subject to such an order may apply to set asi
; e 92
extraterritorial aspect of the chsclosure.orcier. o fereien mrocead.
In recent years, applications for freezing ordelrs in ai 903 Io»ri:.l g (Emext -
e i High Court.”” In the ¢
; c common feature in the High .
ines have become a \ 7 -’
s E 5 of the Civil Jurisdiction and ]udgmentlj Act 19892; EI}‘IE forellgtnifrlclc; o
. i I e cour
i - dings on the substance of the matter.
. 95 and 5.25(2) provides that the court
ious king any such order® and s. p g
e i ini f th tt, the fact that the
lief if, in the opinion of the court,
nay refuse to grant re : ‘ : fa e
[ou{’t has no jurisdiction apart from s.25 in relatloQ to tﬁle subject mattz g
: i i it i edient for the court to grant it.
g i estion makes it inexpedien
A i i is jurisdiction of the defendant
i nection with this jurisdiction dar
The court will look at any con ‘ 1 o
and his assets( Thus if the defendant has neither a presence nor asslsts WI:h'n
N # ots 1
the jurisdiction, it will refuse to make an order.”® The prese?f‘i:e.o ass:_:mec-
England.may in appropriate circumstances demonstrate a su cient ?‘ 2
tion. 7 ) Where a defendant is neither resident nor ha_s_ stsec'lcsfwﬁ 111 ;
Jdiction, i i i t an order if the defendant ha
ety t may still be expedient to gran : :
ivisaiction, it may e
sume links to the jurisdiction,®® but such an order Wlll' only be grantmcc
y 1 N -
exceptional circumstances.”® Where there is an exclusive statutoryhp -
e i i g ; i
dure available for a foreign authority to obtain a freeze of asf‘isets, that V\lr .
‘ i i - 100 There are five particula
it i lief under s.25. he .
make it inexpedient to grant re er 5.25." e ar lar
considerations which should be borne in mind in considering whether it

3 - - 101
inexpedient to make an order.

(1) Whether the making of the order will interfere with the magag?—
ment of the case in the primary court (e.g. where the order is

2 Rybolovleva v Rybolovlev unreported 18 geb;}ary 2009, BVI High Coutt at [55].
93 Civi isdiction and Judgments Act 1982 5.25. o . _ 5
:4 1(543]‘";;1]5]::;:%&:[;:;74 Intlrnft.ional NV v Republic of Balivia [2008] EWCA Civ 880, [2009]
L.R. 665 CA. _ - .
23 J'l_.:'.Zis v Eliades [2002] EWHC 335 (QB), The T.'mes‘, 28 Fcbru;gf)ZEé)()Z(,)i]}];ﬁ%UInR. i
?6 Motorola Credit Corporation v Uzan {Nof.Zt)C[lOOES} EWCA Civ 752, :
; Belletti v Morici [2009] EWHC 2316 omm » esa.
i gl%bﬁi t;'eiri});eos ;e L\/mezue’la [2008] EWHC 532 (Comm), [200}18_] gslé]eclyryl;‘ltsoiige a8
8 Royal Bank of Scotland v FAL Oil [2012] EVZHC 3628 (Comm), whic
epti : here an order was made. _ .
27 ?Efegf%p;:’:;llff%ﬁiie;’;ceolNV [2014] EWHC 3124 (Comm) at [27(4}] {disclosure order
confined to assets within jul‘isdiction).‘ . 4
100 Blue lgvofding v USA [2014] EWCA Ciy 1291, [2015] 1 VXI&} 17951?7 ([;%.0 A
'Y Motorola Credit Corporation v Uzan (No.2) [2003_] EWC Civ 752, H,E e
at [115]. See also Banco National de Commerqo Exterior 51\1‘@ ?Cc:zfoli;iérgd Jele-
i g s B [zg]oflv} Lv}]{LGFh 12%61 ;ﬁ:‘) %‘;32’0:?1 International NV v
tional (No.2) [2009) 2 W.L.R. 621; ETI E le
gz;ig‘;cmg?”?oﬁsid {[2009] 1 W.L.R. 665; Belletti v Morici [2009] EWHC 2316

(Comm).
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inconsistent with an order in the primary court or overlaps with

it).

(2) Whether it is the policy in the primary jurisdiction not itself to
make worldwide freezing/disclosure orders. This does not in itself
render it inexpedient for the English Court to do so.192

(3) Whether there is a danger that the orders made will give rise to
disharmony or confusion and/or risk of inconsistent or over
lapping orders in other jurisdictions, in particular the courts of
the state where the person resides or where the assets affected are
located. If so, then respect for the territorial jurisdiction of that
state should discourage the English court from using its unusually
wide powers against a foreign defendant.

(4) Whether at the time the order is sought there is likely to be a
potential conflict as to jurisdiction rendering it inappropriate and
inexpedient to make a worldwide order.

(5) Whether, in a case where jurisdiction is resisted and disobedience
to be expected, the court will be making an order it cannot
enforce.'®® Where a foreign defendant has tenuous links to the
jurisdiction where interim relief is sought, and there is every
reason to believe it will refuse to comply and there is no real
sanction to enforce compliance, then it is likely to be inexpedient

to make worldwide freezing and disclosure orders against such a
defendant under s5.25,104

(b) Search orders (Anton Piller orders)

A “search order” (formerly known as an Anmton Piller ords 199) s a
particular form of mandatory interlocutory injunction, usually requiring the
defendant (or a third party):

(a) to deliver up immediately to the plaintiff specific or categorised
documents or other property; and/or

(b) to permit the plaintiff to search named premises and copy or take

1% Credit Suisse v Cuogi [1998] QB 818 at 829; Motorola v Uzan {No.2) [2004] 1 WLR 113

at [119].

%% Belletti v Morici [2009] EWHC 2316 {Comm), [2009] 2 C.L.C. 525, Flaux ] set aside an
order against persons abroad given absence of any connection between those persons and
the jurisdiction, and the impracticability of enforcing an order against them.

%4 Royal Bank of Scotland v FAL Oil [2012] EWHC 3628 (Comm) at [37].

%% From Anton Piller K.G. v Manufacturing Processes Ltd [1976] Ch. 55; see generally, Gee,
Commercial Injunctions (5th edn, 2004). For the form of an order, see CPR Pt 25, Practice

Direction 25A —Interim Injunctions, Annex; Adniiralty and Commercial Courts Guide
(2014) Appendix 5.
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away all such specific or categorised documents or other property
as may be found there.

Originally such orders were made under the inherent jurisdictlon,. but thEy
4 have a statutory basis.'® Then,'”” as now,'%* the -order dl-reCtS the
zgf\:ndant (or other person to whom it is directed) to‘permltd thﬁ C}s}l]n;i?ta(gl
other person described in the order)' to enter premises and sear sy
or take away specified material. Failure to permit entry may e
COPzem t of court,%? 5o too a failure to comply with the disclosure obliga
:;:)IIIIS uEder a search order.’’® The t.:letaih?.d p-racticif for the éﬁgcutlofnt}c::
search orders is regulated by Practice Direction. ™ ."l;lhe 1w01. m%t ct)o fhe
Order may be limited to search and delivery up initially, f:ewm%l e
inter partes hearing to determine Whﬁthﬁt the claimant can e)g K
material taken. This may be appropriate where large an_lounEFho cron!
data are concefoed and images are taken of storage dcvu:els]. g ;: cc:; : taﬂz{
decide thardisciosure in the Eor;nal way shoul;i tfolcllc())“; 251/12 e defendan
it the claimant or his forensic expert to . .
antllEirc?ughu:;uch orders began life in .the intellecn_lal property cpr;)tei)rclt,t }1112
ardar'tu prevent the destruction of evidence (e.g. mfrLngu’lgbcopledf A
dzfendant’s hands, it is well established that Sl.lCh orders may de ;Sed ;Jt e
purpose of obtaining, in effect, adva_mce Fl1sclosure from he tdn z;ments
others in cases where there is, inter aha}, evidence to Sh.OIN that t(;l(; .
tending to establish liability or other disclosable lm.a.terlahare 1;1 e defen-
dants’ (ot others’) possession and a real possibility t atdt ey ivez o
destroyed or suppressed if the defendan.ts or others c?ncern(; Aare gl B
opportunity to do s0.''* In the Anton Piller case the Court o pp(;:a o
the three essential pre-conditions for the making of such an order as

lows:

ima facie case.
(1) An extremely strong prima e
i or the
(2) The damage, potential or actual, must be very serious
applicant. . )
(3) There must be clear evidence that the d§f011da11rs have ﬁn theu
possession incriminating documents or things, and that there is a

106 Civil Procedure Act 1997 5.7; CPR .25.1(1)(h).

197 See Bhimji v Chatwani [1991] 1 W.L.R. 989,

198 Civil Procedure Act 1997 s.7(3). i

+y Co. [L979] ES.R. 393.
199 Chanel Ltd v 3 Pears Wholesale Cash ¢ Carry Co. [1379] , j
e L'li%ngcicm.iﬁc Ltd v Thomas [2005] EWHC 7 (QB); Daltel Europe Lid v Makki [2005]
HC 749 (Ch). . _ ‘ _ .

B Ié\]j’VR Pr 25 l(’rac)tice Direction 25A—Interim Injunctions, paras 7-8; Gfadgézt ?hgiitgt;’
Bug.com L;:d [2001] ES.R. 383, Ch.D. (failure to follow stapdard form o orber ikse i
v T@Ior [2001] EWCA Civ 1943 at [65]-[69], Tf_ae Times, 18d‘D_ef:cn; er 2001, C
(applications in intellectual property cases shzulg]l:)e in Chancery division),

112 CBS Butler Ltd v Brown [2013] EWHC 3944 ( 3). . '

13 See e.gu. lzlzm'e Film Distributors v Video Information Centre [1982] A.Cé.ﬁ;ﬂ() HL; Yousif
v Salama [1980] 1 W.L.R. 1540; Enanuel v Emanuel [1982] 1 W.L.R. 669.
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CHAPTER 9

Inspection of Documents

A. INTRODUCTION

inspection of documents by another party may take place in a number of  9.01

different circumstances, including cases where: (1) freezing (Mareva), (2)
search (Anton Piller) or (3) Norwich Pharmacal orders have been made. In
such cases it is the court’s order that will regulate such inspection. But the
more usual case is that of inspection following service of a notice under CPR
£31.5, informing a party of his opponent’s wish to inspect documents.
These may be: (4) documents disclosed in the List of Documents, or (5)
documents mentioned in a statement of case, a witness statement, a wWitness
summary, an affidavit or an expert’s report. This chapter deals expressly
with cases (4) and (5), although some of the following discussion will also
be relevant even in cases (1), (2) or (3) referred to above.

B. NOTICE TO INSPECT

Under the old rules a party serving a List of Documents had also to give
notice of the documents’ availability for inspection." This had to state a time
within seven days after service at which the documents might be inspected
at a specified place.2 The production for inspection of documents disclosed
on discovery usually took place in accordance with that notice, although the

! RSC Ord.24 .9; CCR Ord.14 r.3.

* Although sometimes it was attempted to defer inspection until a particular condition was
satisfied, e.g. that the other party had served his List: Football League Ltd v Football
Association Ltd unreported 20 September 1991, CA.
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court might order alternative arrangements in some cases.> The party sery.
ing a List was deemed to have been served by the party on whom the List
was served with a notice requiring the production at the trial of such
documents specified in the List or affidavit as were in his possession,
or power.*

Both of these rules have now gone.” Under the CPR, a party has a right
to inspect documents the existence of which is disclosed to him under p;
31,% except where the document is no longer in the disclosing party’s
control,” where the disclosing party has a right or duty to withhold inspec-
tion,® or where he considers it would be disproportionate to the issues in the
case to permit inspection” (and so states in his disclosure statement),10 g
party discloses a document by stating that the document exists or hag
existed. ' Tt also includes voluntary disclosure as where it is mentioned in 4
witness statement.!2 A party also has a right to inspect documents men.-
tioned in certain documents prepared by his opponent for use in court and
served on him."* But, in order to exercise those rights, he must give written
notice to the disclosing party of his wish to inspect."* The disclosing party
then has seven days to permit inspection.’s The place’s and the time!” of
inspection, the redaction of the original documents,'® and the supply of
copies,'” are all dealt with later in this chapter. It should however be borne

in mind that the parties may agree in writing, or the court may direct, that
inspection should take place in stages,?”

Custody

C. DOCUMENTS MENTIONED IN STATEMENTS OF
CASE ETC.

This is quite different from inspection of documents disclosed i Lists of
Documents. It was said of the equivalent rule under the old RSC2! that,

* See paras 9.14 and 9.17, below, and see
*RSC Ord.27 r4(3).
* Though cf. CPR 1.32.19. =

also para.9.42 in relaticn ta “business books”.

® CPR r31.3(1).

7 CPR 1.31.3 (1)(a); as to “control”, see Ch.5 paras 5.57-5.73.
* CPR 1.31.3 (1)(b); see generally Ch.11.

* CPR r.31.3(1)(c), (2)(a); see Ch.15 para.15.25,

' CPR .31.3 (2)(d); as to the “disclosure statement”, see Ch.6 para.6.05.
"' CPR r.31.2.

'* Swnithline Beecham Plc v Generics (UK) Litd [2003] EWCA Civ 1109, [2004] 1 W.L.R.
1479 CA.

'* CPR r.31.14; see paras 9.04-9.12, below.

" CPR 1.31.15(a).

15 CPR £31.3 (1)(c), (2)(a).

'® See para.9.13, below.

7 See para.9.17, below.

' See paras 9.43-9.45, below,

 See para,9.19, below.

2 CPR 1.31.13. The same is true of disclosure: see Ch.2 para.2.33.

*! From 1965 to 1999, it was RSC Ord.74 £10 (CCR Ord.14 r4).
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: d of being “intended to give a party discovery of :.Elﬂ ,f:locuments
P to the case which are in his adversary’s possession”, the rule
1,Elaltjmgble here was “intended to give the opposite party the same adx_ram’e:%c:
appf C;e document referred to had been fully set out in the pleadings”.**
a51 j twas no need for a List of Documents to have been served, or even f(;i
glézjings to be closed.*” The same is true today under thj.ctlnrresr;; tztllll;.m
Under this rule, a party “may inspect a document mentione in’ 25 remen
itness statement, a witness summary, an afﬁdaw‘t, or ‘(w1t1
R et & ’ 27 But the right is only in relation to
certain exceptions)*® an expert’s report.*” Bu g iy gt beiogonti
the claim concerned, and not in re-latmn to any over ‘alpp12g' L, e
between the same parties.?® As with d.ocuments -dlsclpse in a itS -
Documents, however, the party with thg right must give written rllotl(cize 'c::hin
opponent of his wish to inspect,” and inspection must be perm1ftc ﬁ; hin
seven days.’® Under the old rules the pr(l)ducmg party hgd to serve a c;)of e
notice setting vime and place for inspectlon,atlogether with abs'tat?meihat th)é
objection 5., production of any olf them.-l 'It was3 3an ?. iecnon L
document was irrelevant,? or that it was prlvllleged.‘ A failure to gi e
a coanter-notice, or an objection to productlon of any docu:{ne?t, enad d
th= ¢ourt to make an orde%fog production at such time and place and i
o er as it thought fit.?
‘ l%tltni?lr;e 1s 1o requi%ement for counter—noﬁces uqder the CPR, nor fo;
any statement of objection to inspecpon., Nor indeed is thel; Expre:ss po;&;zs
for the court to order inspection which is WIQngiy% Eefusgd. ere }zls exp ;
power for the court to order “specific inspection”, > byt in terms t flS pcc)iw(;en
only applies to documents referred to in r.31.3(2) (mspecf(lon reolrlcslzr on
proportionality grounds).?® Presumably the court may make an Or.s o
inspection in such a case under its general power to rectify err .

2 1 Agom Universal Sugar
22 Quilter v Heatly (1883) 23 Ch.D. 42 at 50; Rafadain Bank v Ag ‘
%&;ﬁigg UCO e;jtc? [(1987]) 1 W.L.R. 1606 at 1610-11; Mantaray Pty Litd v Brookfield
ing Co Pty Ltd [1992] 1 Qd.R. 91 at 96. ) _
e grzf;’fggucgeat?; (18{'&3) 23 Ch.D. 42 CA; Smith v Harris _(1883) 48 L.T.9Z.6?{ ag._ﬁzoﬂ};
Mmzmmy Pty Ltd v Brookfield Breeding Co Pry Lid [1992] 1 Qd. R. 91 at 96; Robi ‘
v Adskead (No.1) (1995) 12 W.AR. 574.
2% CPR r.31.14.
23 CPR r.31.14(1).
26 See CPR 1.35.10(4).
“7 CPR r.31.14(2). i
= O}SCr ;"NKfSﬂl Holding v Beppler & Johnson Ltd [2012] EWHC 2596 (Ch).
** CPR r.31.15(a).
* CPR r.31.15(b). v i)
' RSC Ord.24 r.10(2); CCR Ord.14 r.4{2).
*2 Siddeley-Deary Motor Car Co v Thompson (1916) 140 L.T. Jo 3374. i i
** Roberts v Oppenbeim (1884) 26 Ch.D. 734; Bristol Cov‘poratfan v Cox ( d uN y = m.’
678; Atikin v Ettershank (1885) 7 A.L.T. 21. See Blue Holdings (“1) Pte Lt” v Na zog .
Criz;ae Agency [2016] EWCA Civ 760, [32] (no free-standing “necessity” test unde
CPR).
* RSC Ord.24 .11(1); CCR Ord.14 r.5(1). ‘ . \
* CPR 1.31.12(1); as to the mode of application, see para.9.39, below.
* CPR 1.13.12(3),
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procedure,®” on the basis of the failure to comply with £.31.15(b). Once it ig
shown or admitted that a document is mentioned in a statement of case, a
witness statement, a witness summons, a witness summary, an affidavit or
an expert’s report, the onus is on the party against whom the application ig
made to produce it unless he can show good cause why he should not.?® Ag
commented in one case, if a party thinks it worthwhile to mention g
document in his pleadings, witness statements or affidavits, the court should
not put difficulties in the way of inspection, subject to questions of privi-
lege.?®
Normally a reference to a communication in writing, even in general
terms, is sufficient to amount to a document or documents being mentioned
within the meaning of the rule.* However, the court’s power to order
production is subject to the overriding objective in CPR r.1.1, which the
court must seek to give effect to in EXercising any power given to it by the
Rules.*! This may be compared with the former rule, under RSC Ord.24
r.13,** that production should be necessary either for disposing fairly of the
cause or matter or for saving costs.*> Where a document has been men-
tioned, inspection can be resisted not only on grounds of privilege, but also
on the more general grounds in CPR 1.31.3, such that the document is not
within a party’s control or that it would be disproportionate to the issues in
the case to permit or order inspection.* The court retains a discretion to
refuse inspection.** Thus where in a statement there was a reference to a
database, inspection was successfully resisted on grounds that it would be
disproportionate to do so and would be an unjustified interference with
art.8 ECHR rights.*¢ In another case, the court was prepared to assume that
if the document is irrelevant, then CPR r.31.14 does not apply,*” althougn
perhaps another way of putting it would be to say that it would e
disproportionate to order disclosure of irrelevant material.
In the case of experts’ reports, a party may apply for an'order for
inspection of any document mentioned in an expert’s report “which has not

*7 CPR r.3.10.

3% Quilter v Heatly (1883) 23 Ch.Ds 42 at 51; Hunter v Dublin, Wicklow and Wexford
Railway Co (1891) 28 Ir. R. 489 at 495,

¥ Expandable Ltd v Rubin [2008] EWCA Civ 50, [2008] 1 W.L.R. 1099 at [24], Rix L3
Agua Global Solutions Ltd v Fisery (Europe) Lid [2016] EWHC 1627 (Ch), [19], [24].

* Expandable Ltd v Rubin [2008] EWCA Ciy 50, [2008] 1 W.L.R. 1099 at [25] (“he wrote
to me”); see paras 9.11-9.12 below.

# CPR r.1.2.

** CCR Ord.14 r.8.

** Hydro-Dynamic Products Ltd v A H Products Lid unreported 21 August,1986, Hoffmann
; Oystercatcher Commeodities Ltd v ] M Harwood & Co Lid unreported 29 October 1986,
Hoffmann J; Union Insurance Lid v Incorporated General Assurance Lid unreported 2 July
1991, CA; see Ch.11 para.11.01, below.

* Agua Global Solutions Ltd v Fisery (Europe) Ltd [2016] EWHC 1627 (Ch), [23]; Blue
Holdings (1) Pte Ltd v National Crime Agency [2016] EWCA Civ 760, [30].

** Blue Holdings (1) Pte Ltd v National Crime Agency [2016] EWCA Civ 760, [28].

* Webster v Ridgeway Foundation School Governors [2009] EWHC 1140 (QB) at
[31}-[36].

V7 Barr v Biffa Waste Services Lid [2009] EWHC 1033 (TCC) at [51].
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already been disclosed in the proce_edings._“g However,_before llsfumg ﬁm
application the party should request inspection of the documeﬁt in ormi s
and inspection should be provided by agreement unless the reqfugs is
unreasonable.*” Where an expert report refers to a large number o 0c1.11-1
ments and it would be burdensome to copy or collate them, the codu_iit wi i
only order inspection if it is satisfied that it is necessary fm:.thel]usct1 isposa
of the proceedings and the party cannot reasonably obtain the 9cu1nei15
from another source.’® Where a party already has documents andl it wou
be expensive or burdensome on the requesting party to obta;)n .copiﬁzs
elsewhere, then it may not be reasonable to expect him to 0 tamdt e
documents by himself rather than from the party who has disclose }(:r
served the expert report referring to them. An expert report must state the
substance of all material instructions, whether oral or written, on tl‘lel bas1§
of which the report was written.®' Such instructions are not p1.-1v1l?fge‘
against disclosure (and inspection)** and hence any privilege is _1“~le BLE
waived onte the report has been served. The court will not order disclosure
of those 1astructions or permit any questioning in court (other than by .th.e
partywho instructed the expert) in relation to tho_se instructions unless it 1;
</ tittizd that there are reasonable grounds to consider thzlat the stater?fnt o
‘nstructions given in the report to be inaccurate or mcomplete.*. The
reference in CPR r.31.10 is to the actual ex.pn.ert’s report serve'd in thfe
proceedings and hence does not overr.idc pr1v1lege in any earlier drz; t
reports that may exist.** Material supplied by the instructing paity tl((:{ t ge
expert on the basis of which theﬁexpert is asked to advise should be
considered part of the instructions.® _
Lof}ggifme?lt” is defined for the purposes of CPR Pt 31, and this has
already been discussed.’® “Statement of case” for this purpose not only
includes a claim form, particulats of claim, a defenc?e, a Pt 20_ claim, land a
reply to defence, but also includes further mformatlon“glven in r”elamon to
them voluntarily or by court order under CPR r.18.1.57 Afﬁdimt has beep
held to include an affidavit verifying a List of'Documents,5 an affidavit
responding to interrogatories,* and an affidavit sworn and served on an

*% CPR r.31.14(2). 3 1A -

* CPR Pt 31, Practice Direction para.7.1. _ o )

=0 8PR Pt 31, Prractice Direction 31A para.7.2; Admiralty and Commercial Courts Guide
(2014) para.H2.21. o

ST CPR 1.35.10(3); CPR Pt 35, Practice Direction para.2.28(8). o

2 CPR r.35.10E:1§; CPR Pt 35, Practice Direction para.4. See Ch.22 para.22.20 (privilege).

53 CPR 1.31.10(4). ) o —_—

** Jackson v Marley Davenport Ltd [2004] EWCA Civ 1225, [2004] e g M

" Lucas v Barking, Havering & Redbridge Hospitals NHS Trust [2003] EWCA Civ 1102,
[2004] 1 W.L.R. 220 CA. Fprp P

% See Ch.5, paras 5.02-5.07 and Ch.7, paras 7.07-7.12. . _

¥ CPR r.2.3(€); u?lder the old rules, see Cass v Fitzgerald [1884] W.N. 18; Milbank v Milbank
[1900] 1 Ch. 376 at 385. _

* Pardy’s Mozambique Syndicate Ltd v Alexander [1903] 1 Ch. 191,

* Moore v Peachey [1891] 2 Q.B. 707.
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opposing party though not filed in court.5® It would seem that the ryle
covers not only any affidavit sworn by a party to the action, but also ap
affidavit sworn by an unconnected third party and filed or used on behalf of
a party.®' It has also been held to include an exhibit to an affidavit,*? as the
effect of an exhibit is the same as if the contents of that exhibit were set oyt
in the body of the affidavit,5? Logically, this may lead, in modern litigation
with large exhibits, to very wide potential production under CPR r.31.146
though limited now by the “overriding objective” in CPR r.1.1, and the
provisions of CPR r. 31.3.65
Under the old rules, it was held that, for the court to have jurisdiction
under RSC Ord.24 r.11% to order production, there was no requirement
that the document concerned should actually be in the possession, custody
or power of the respondent; the question was one of discretion to be
exercised on the facts of each case®” and there was no rule that production
of documents not in the possession, custody or power of the respondent
should only be ordered in rare cases.® The question of the court’s power to
order inspection under the CPR has already been considered,* but there is
nothing in the new rules to suggest that the position as regards control of the
document concerned is any different. The court will not generally order
production under this rule of a document privileged from production, unlesg
privilege is waived by the reference to it in the atfidavit, statement of case or
witness statement.” In an appropriate case, the court will order production
subject to sealing up irrelevant material.”! But, if a party fails to permit

inspection of a document which under the Rules he should, he may not rely
on it without the court’s permission.

" Re Fenner and Lord [1897] 1 Q.B. 667 CA.

' Dubai Bank Lid v Galadari (Ne.2), The Times, 11 December 1989, per Norritt J; on
appeal [1990] 1 W.L.R. 731 at 737,

“* Hunter v Dublin, Wicklow and Wexford Railway Co (1891) 28 IR, 482, Re Hinchcliffe
[1895] 1 Ch. 117 CA (not a case under Ord.24 .10} followed in Nisshe liai Corp v Gulf
Fisheries Company unreported 12 July 1988, Hirst J (an Ord.24 21, case); cf Sloane v
British Steamship Co [1897] 1 Q.B. 185,

“ Re Hinchcliffe [1895] 1 Ch, 117 as 120.

*! See Nissho lwai Corp v Guif Fisheries Comparny unreported 12 July 1988, Hirst J (RSC
Ord.24 r10).

% Webster v Ridgeway Foundation School Governors [2009] EWHC 1140 (QB),
[31]-[36].

% CCR Ord.14 r.5.

" Rafadain Bank v Agom Universal Sugar Trading Co Ltd [1978] 1 W.LR. 1606 CA;

Quilter v Heatly (1883) 23 Ch.D. 42 at 49; Robinson v Adshead (No.1) (1995) 12 W.A.R.
574,

% Dubai Bank Ltd v Galadari (No.2) [1990] 1 W.L.R. 731 at 741.

¥ See paras 9.05-9.06, above.

7 Roberts v Oppenbeim (1884) 26 Ch.D. 724 at 733; the question of waiver appears not to
have been considered: R. v IRC Ex p. Taylor [1989]1 1 All E.R. 906 CA; as to waiver of
privilege by reference in a statement of case, in an affidavit or a witness statement, see
Ch.16, paras 16.15-16.,19, 16.23-16.24, below.

"' Quilter v Heatly (1883) 23 Ch.D.42; see para.9.37, below.

7 CPR 1.31.21; see also Webster v Whewall (1880) 15 Ch.D. 120; Roberts v Oppenheim
(1884) 26 Ch.D. 734; Bristol Corporation v Cox (1884) 26 Ch.D. 678 at 685.
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The more difficult question under RSC Ord.24 1.107* was what consti- 9.10

d a “reference” in the pleadings or affidavit to the “document” ccn?-
4 d. First, it was clear that a general or compendious reference to a ;la§s
F s ment"s as opposed to a reference to individual documents, fell W_1th111
Okf d?:li. Thusa in one case” the plaintiff referred genere_lllylf to all his busmelss
: eojces letters and bill heads, and these were held Wlth_l-ll the rule, O\n.t he
mI’ r h;nd it was clear that the mere fact that a particular transaction,
?gf:;‘red to in an affidavit or pleading, would be likely to be ewdfqn;;d l:zaz
document, did not in itself import a .reference to that clocum‘e?lt(.-l tgrhave
it enough that a particular transaction, so refelrred to,“w?s i ?yb have
been effected by a document, as that_ would 1lnvolv?1 re erencedozument
ence”; what was required was the making of a dllrect allusion iclo a Hment
or documents.”® However, where there was an 1nsufﬁc1§nt a fu510r1 o'y
purposes of the production requirement, a more c_ieﬁmte r{? t}:lrencet_c uld
often be obtained by seeking furthe.r and better parttcglars fg t ct ptaart ;:n ar
pleading e abjecting to th?e?afﬁdavu concerned as an insufficient s

ces-of information.

Ofé?:jr?re CPR .31.14 the rule is differently. phrasec’l’to that under the &?ct
Tlle rule is no longer whether “reference is made” to a docEllllneqt. ha

vaatters is whether it is “mentioned” in the laJl:ger cioc.ument. T ; ede}?vi nz;iy
have been taken that the deliberate change in wording, couple | wit lf -11?
reductivist philosophy behind the Woolf reforms,. was suglgestive o io
intention to reduce the scope of the rule. However, it seems that t fre é; X
substantive change. The Court of Appeal was content to assume t at“ er_
is no effective or substantive difference in thﬁe meaning bc'g;vgfeln Cmemt
tioned” in CPR r.31.14 and “reference” in RS(., Ord. 24 1r.1.()c.1 The : ((;;rR
adopted the well established test of direct al‘1u51011 as an eluci ation o o

r.31.14’s language, which speaks of “mentioned”. The 5hgnge lﬁ \;fz.or ling
underlines two matters. The first is to conﬁrm.the "Eest of dlre’c,:t.a uslonr (:i
“specifically mention”. Secondly, the expression “mentioned” is as gener

7 CCR Ord.14 r.4. 76 B

7 Smith v Harris (1883) 48 L.T. i N -

43 i k Ltd v Galadari (No.2) [1990] 1 W.L.R. 731 at . ‘ ]

76 gi:ii: gz::k Lid v Galadari (No.2) [1990] 1 W.L.R. 731 at 739; Eagle Star Inst_t@n;e C(?
Lid v Arab Bank Plc unreported 25 February 1991, Hobhouse Jj Ougrseas .Ug:or; rrst;;l
ance Lid v Incorporated General Insurance Lid unreported 2 July 1991, CAéA on g:f:nce
Bank N.A. v Aeakos Compania Naviera S.A. unrepo{r}éed 20 _]?nuary 199&, d.oc(:fnem an

e i i °i -efe to the
in affidavit to “transfer” of interest in a loan was sufficient reference : )
:.Eh?gh 3’1‘: trgnsffar was made); Klabin v Technocom .Ltd _Egrcpolrted éq_5e3t61nbe1 2002,
; CA (compendious reference to documents in athdavit is sutficient).

77 gﬁiﬁsgm-rk L(z‘d v %aladari {No.2) [1990] 1 W.L.R. 731 at 739; Eagle S.tar Igstmn;ri Ef_
Ltd v Arab Bank Plc unreported 25 February 1991, Hobhouse J; Outemg(’d;y gror;_neimi
ance Ltd v Incorporated General Insurance Ltd unreported 2 July 1991, 3J éA ((me;ermce
Bank N.A. v Aeakos Compania Naviera 5.A. unrepofréeFl 20 ]a}nuary 1t99th,e (jocément e
i i “transfer” of interest in a loan was sufficient reference to
iilejhiﬁdta}felttrrgns?ein\i:s made); Klabin v Technocom Lid unrepolrted ZO_Scptember 2002,
Guernsey CA (compendious reference to documents in affidavit is _sufﬁclen%g

™ Expandable Ltd v Rubin [2008] EWCA Civ 59, [2008] 1 W.L.R. 1099 at [23].
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as could be. The document in question does not have to be relied upon, or
referred to in any particular way or for any purpose, in order to be men-
tioned.”

Nevertheless, it is submitted that one document is not “mentioned” ip
another unless the reference is specific and direct. In Expandable v Rubin it
was held that the expression “he wrote to me” is a direct allusion to g
document and thus within CPR r.31.14 .80 In one case, a defence contained
quotes from the notes of an interview without mentioning the fact that the
quotes had been taken from the notes. It was held that this did not fall
within CPR r.31.14 on the basis that quoting from a document does not
amount to mentioning it.*' In another case, a defence only referred to the
defendant’s expert’s provisional advice, and made no reference to any
documents, so fell outside CPR r.31.14.52 A generic reference to a class of
documents in an affidavit, in the absence of any direct or specific identifica-
tion of any actual document, has been held to fall outside CPR r.31.14.8 On
the other hand, the use in the witness statement evidence of the word

“request” was held in context to refer to the written request for mutual legal
assistance from a foreign government.®*

D. PLACE OF INSPECTION

Discovery was, as has already been mentioned, originally a procedure of
the Court of Chancery.®s Under the old Chancery practice, documents
produced for inspection by a party pursuant to an Affidavit of Documenis
were deposited in court and inspected there by his opponent.** Subsequén:ly
a practice grew up, as a matter of indulgence to the disclosing pary, that,
unless there was some special reason, the documents could be produced at
the party’s own solicitor’s offices.®” When discovery was intraduced in the

7 Expandable Ltd v Rubin [2008] EXWCA Civ 59 at [24].

% Expandable Ltd v Rubin [2008] EWCA Civ 59 at [25]. See also Aqua Global Solutions Ltd
v Fiserv (Europe) Lid [2016] EWHC 1627 (Ch).

' Rigg v Associated Newspapers [2003] EWHC 710 (QB), [2003] All ER. (D) 97 (Apr);
however disclosure was ordered under CPR r.31.12.

** Cherrywood Restaurants Ltd v Gamma Investments Ltd [2004] EWHC 3227 (Ch), [2004]
AIER. (D) 260 (Dec).

®* Masri v Consolidated Contractors International Company Sal [2010] EWHC 2640
(Comm) at [38].

% Blue Holdings (1) Pte Ltd v National Crime Agency [2016] EWCA Civ 760 at
[20]-[26].

5 See Ch.1 para.1.11, above.

* Bonnardet v Taylor (1861) 1 John, & H. 383; A.G. v Whitwood Local Board (1871) 40

L.J. Ch. 592; Brown v Sewell (1880) 16 Ch.D. 517, Prestney v Mayor of Colchester (1883)
24 Ch.D. 376 CA.

¥7 See Bray, p.165, citing Prentice v Phillips (1843) 2 Hare. 152; Groves v Groves (1853) 2
W.R. 86; Brown v Sewell (1880) 16 Ch.D. 517 at 518; and Prestney v Mavor of Colchester
(1883) 24 Ch.D. 376 CA, amongst other cases.
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.ommon law courts in the mid-nineteenth century, th‘e. procedure h.ad to be
;:')f-ferent because the common law courts had no facilities for accepting such
deposits and enabling inspcctioq to take place. Accordi]]iglyapfodllctiolsgwas
ordered at the offices of the solicitor of the owner of the ocglﬁlenhs. -

Under the RSC, the court did not normally concern itself with w ereh ;
inspection should take place. It was for the 'd1sclos1.ng gjrty dt(])c stattlec\n(;tﬁzr
he proposed to produce the docpments for inspection, an of:. 1d the
party to object. If the court considered on apphcagon by an ?ggr10ve plac ey
that inspection was being offered unreasgnably, in terms o glmf or p ; H;
then it might make an olrdeg f;r production at such time and place an

nner as it thought fit. o

sugl%nrlr;ain apptopriate gases the court migh.t order prg?c[uctlon.m the piace
where the documents were in constant business use, parFly in one p zce
and partly in another,” or even abroad.”” Tgc court rmglht eﬁel:l o;’l eg
deposit in court as under the former practice, for example w Ele t hc19 ;
were grourids.for suspicion that the documeqts m1_ght be tampere Wll.tl h

At the end.of the day it was a matter for the discretion o_f th.e court, ‘;Vslt the
exercise 0f which the Court of Appeal would not readily lmterf.erc.

Under the CPR there is no longer an obligation on the dlsc_iosmg party to
state where the documents may be inspected.-"?’ Th.e burden is c;z the par]ty
wishing to inspect to give written notice of hlS.WISlh to dp 509.9- Then t."ie
disclosing party has seven days in which to provide inspection.” In practice
this will normally occur at his solicitor’s office, as before, but the marterlls
at large. If circumstances properly c_all for different arrangements, the
disclosing party can make them, and it wﬂl t_)e for the mspc%‘imgiparty t.c;
object. If the disclosing party does not permit inspection or will only pe;nll)l
it at an unreasonable place or time, the matter will have to be resolved by
application to the court.'

 Bray, at p.166.

8 RSC Ord.24 1.9; CCR Ord.l4dr.13. n

20 RSC Ord.24 r.11(1); CCR Ord.14 r.5(1). . N

o1 Mertens v Haigh (1860) Johns. 735; Crane v Cooper (1838) 4 Myl. & Cr. 263; Gerard v
Penswick (1818) 1 Wils. Ch. Ca. 222, 1 Swan. 534.

i Bi:;iro;y SBttstrcl\s (1882) 30 W.R. 374 CA; Prestney v Colchester Corp (1883) 24 Ch.D.
376 CA. -

9 Whyte & Co. v Abrens & Co. (1884) 50 L.T. 344; Bustros v Bustros (1882) 30 WR.fS 74;
Lindsay v Gladstone (1869) L.R. 9 Eq. 132 at 133 (defendant’s documents brought from
India at plaintiff’s expense).

* Leslie v Cave [1886] W.N. 162. o ’

us Me;r;:(e):s zjli’;‘eagg,fa (1]860) Johns. 735 at 738. As to the practice in such a case, see Bray,

166-170. 4

fe ng‘isn‘os v Busiros (1882) 30 W.R. 374 CA; Prestuey v Colchester Corp (1883) 24 Ch.D.
376 at 382, 383, 385. ‘ -

*7 But lsorm 26;, in part one of the list, requires a statement as to whether documents are kept
elsewhere,

8 CPR r.31.15(a),

*? CPR r.31.15(b); see para.9.03, above.

% See para.9.39, below.
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E. TIME OF INSPECTION

' The old Chancery practice is set out by Bray,’" who also points out ¢h

: 1:112 f;ﬁleTo[I} ri;::; gzi:le;ctfl{csecwi; zo I\[?r:).wde e)I(pressly for time of inspection iir:
; iy otice to Inspect serve i i

party’® had to state the time or times atpwhich ingp];gtii)lf dlSd[OSm

available. Under the CPR, there is no requirement on oo

do.anything of this kind. The burden is on the in

written notice of his wish to inspect,19

the disclosing party to

iy Ispecnng party to giye

. and then the disclosin

" .- : . sing party h

ven days to permit it.'%* In practice, the parties will agree on the tim}; fgs
I

inS 3 105 o 1 1 H
in pecﬁt;on. As with the place of inspection, if the disclosing party offe
spection at unreasonable times, the matter will have to be resolved 4
application to the court.1%6 N
In m i i i
o ode‘rn times, with the quality, speed and cheapness of photocopyin
an msi)ectmg parthy looks at the originals either in order to decide which arg :
portant enough to have copied!'%? 5 i i ;
‘ . or sometimes, with copies alr
! ‘ : ead
Skaltii?e[d’ in order Fodcheilk particular documents for markings or writin;
rave not copied well. Where docum i
. : . €0ts are numerous, it ma b
possible to inspect all of them on o i ; e
ne occasion, so that several
po : ( n, attendances
o y be needed, and this was so even in the nineteenth century.'®® But this
e : i :
Ex fen;))lte Erlr;can Stilg'it Ell pall;ry (‘;najlz inspect the same document(s) as many times
g ses. otrictly, the disclosing party is i
only obliged t d
document for inspecti . ‘ B etd 1o cocoutl
spection once, although parties
) : are expected to co-oper
with each other and behave reasonably in these matters e

E. COPIES
Tl i i
) enu? fuclle has long be;n that a party entitled to inspect original documents
iy thut edto take copies (i.e. in the sense of copying out their contents)'"”
o 03&3 documents at his own expense. With the advent of photocopying
}folt)ratm':e grew up whereby the producing party’s solicitor would pfovid{;
phh OCO}?I'BS of dgcuments as requested, for an appropriate fee. However.
although 1n practice it was in the solicitor’s financial interest to supply thé
10! Bray, at p.171.
IZ; See Ch.6 para.6.22, above.
» CIZR r.31.15(a); see paras 9.03, 9.16, above.
- CPR r.31.15(b); see paras 9.03, 9.16, above.
Prentice v Phillips (1843) 2 Hare. 152.
1% See para.9.39, below.
13: ﬁ‘{s‘ to which see para.9.19, below.
dertens v Haigh (1860 e i
Merie gh ( } Johns. 735 at 749, where production was limited to three
109
?ezfrajyégpéf?i?,cgnd Odrmemd; (grierson & Co v 5t George’s Ironworks Ltd [1905]
h, 50! ; suc pies do not infringe a i i
purpose: Copyright, Designs and Patents Ect &YSEOEX;E;M,  beimgade Tk
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copies, he could not be compeued to do so, and neither was the inspecting
party entitled to remove the ong‘mal doc_.‘uments o as to be able to use his
own or his solicitor’s photocopying equipment.

But in 1987 the old rules of court were amended to provide machinery for
the inspecting party to require the disclosing party to supply copies.'® Now,
CPR r.31.15(c) serves a similar function. The inspecting party may (even
without having seen the original) request a copy of a document!'! and, if he
undertakes to pay reasonable copying costs, the disclosing party has seven
days to supply that copy. There is no requirement that .the request be in
writing. The previous rule included a number of limitations on the right.
The document had to be capable of being copied by photographic or other

rocess. The request had to be made “at or before the time when inspection
takes place”. There are no similar provisions in the CPR. Under the previous
where there was a failure to supply the copy, there was express

solication to the court.''? That too has gone, and so applica-
t.1 13

rule,
provision for aJ
tion must nosr be made under the general provision to that effec

It is likelythat these provisions apply to pre-action ot non-party dis-
closurgunder ss.33-35 of the Supreme Court Act 1981.114 Tt is true that
suck aisclosure, and the right of inspection, is ordered under the Act, not
.iuder the CPR. The new Rules merely regulate the procedure,''* and indeed
e relevant rules''® refer to “an application . . . under any Act”. But CPR
£31.15, refers to “a right to inspect a document”, and 1.31.3 confers such a
right on a party to whom a document has been “disclosed”. Presumably a
document is “disclosed” for this purpose even though disclosed under quite
separate statutory provisions.

The reference in the old rule to “photographic or similar process”, and its
absence from £.31.15(c), raise the question how far the rule applies to
«documents” in other than the conventional sense, i.e. tape recordings,
microfiches and computer programs and databases.!’” Now that the rule
omits the restrictive words “capable of being copied by photographic or
similar process”, and given the wide definition of document for the purposes
of Pt 31,18 all these cases must now be covered.’® In one case, under the
old rules, 50,000 documents were scanned into electronic form, from which
compact discs could be made.'** It was held that since the plaintiffs had

10 RSC Ord.24 r.11A; CCR Ord.14 n5A.

11 The American Endeavour Fund Ltd v Trueger unreported 23 January 1998, R. Ct. of Jersey
(order for “inspection of documents to be given by CD-ROM”).

12 RSC Ord.24 r.11A(3); CCR Ord.14 £5A(3).

13 CPR 1.3.10; see para.9.39, below.

14 County Courts Act 1984 ss.52-54.

15 O'Sullivan v Herdmans Lid [1987] 1 W.L.R. 1047 HL.

'8 CPR rr.31.16, 31.17.

17 O)'Hare and Hill, Civil Litigation 9th edn (2000), p.535.

118 CPR r.31.4; see Ch.5 para.5.02, above.

19 The American Endeavour Fund Ld v Trueger unreported 23 January 1998, R. Ct. of Jersey
{order for “inspection of documents to be given by CD-ROM™).

120 Grupo Torras S.A. v Al-Sabah, The Times 13 October 1997.
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scanned the documents for their own purposes, they could not charge any
part of the scanning costs to other parties, but only the costs of cutting and
supplying the compact discs. The costs of the scanning would form part of
the plaintiffs’ reasonable costs of the action. It is doubtful, where a party
discloses a tape of poor quality, that he can be required to provide 3
transcript.'?!

The r.31.22 obligation (formerly implied undertaking) on disclosure!22
applies just as much to copies of original documents, and to the information
contained in those copies, as to the originals themselves. However, property
in the copies, paid for by the inspecting party, will belong to the inspecting
party, and the court will not order their return to the disclosing party, of
their destruction at the end of the case, unless there is real cause to believe
that the inspecting party will breach the obligation,!23

G. TRANSLATIONS

It frequently happens in modern practice that disclosure is given of
documents wholly or partly in foreign languages. The disclosing party will
obviously have had to consider the relevance of the documents before
disclosing them. If they are important they will need to form part of the trial
bundle and almost certainly will need to be translated into English, each
such document preferably in a single, agreed translation. This is both time
consuming to arrange, and expensive to pay for. But as a matter of law a
disclosing party is under no obligation to provide a translation of arv
document at or before the time of inspection (or indeed thereafter),’24 Tf i
party disclosing the documents is successful in the action, the cost 5f the
translations will probably form part of the reasonable costs of theiction, 125
However, if a party already has in his control or obtains translations of
disclosable documents, these translations will be disclosable<and should be
made available in the normal way.!26

Recently the Court of Appea] has given guidance on the general question
of translations, with a view to avoiding this kind of dispute:

“In principle, whenever a party relies on a document in a foreign
language, the translation should be sorted out at an early stage. Ideally

1 Paddick v Associated Newspapers Ltd [2003] EWHGC 2991 (QB), [2003] AE.R. (D) 179
(Dec), where the point was left open,

122 See Ch.19 paras 19.03-19.04, below.

% Brue Lid v Solly, The Times 9 February 1988,

2% Bayer A.G. v Harris Pharmacenticals 1t [1991] ES.R. 170.

23 Grupo Torras 8. A. v Al-Sabah [1998] Masons C.L.R. 90 at 97,

'2¢ Sumitomo v Credit Lyonnais Rouse [2001] EWCA Civ 1152, [2002] 1 W.L.R. 479 CA
(translations of non-privileged dacuments are in same position as copies). In Han v Cho
(2008) 297 D.L.R. (416) 572 (British Columbia Supreme Court) it was suggested that

unofficial translations done in-house as a result of the legal team’s efforts were privileged
(Sumitomo not cited),
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the party relying on the translation shpu!d send it to tlille ottil;fz(s)lfw:ﬁl;
s o e e o il odbin i
is quite long the key passages r Ltifie
sd:)) ctf:tcrf[lltl:ociher sidegcan concentrate on these. If the ttnansilatfl;i:3 Iﬁ
agreed, well and good. But if not, the Court at the1 case rlna;:; ngof a
stage should normally insist upon agreement or ea; y resolu gt
translation dispute, if necessary by a hearing for that purpose.

In one case, concerning experts’ reports, the Court held, on thie (r&thﬁr
I]ecia]) facts of the case, that the claimants’ expert 1rep0rt517&;g hould be
s : /
nl'janslated by them into the language of one of the defendants.

H. ELECTRONICALLY HELD DOCUMENTS AND
EQUIPMENT

Klessronic disclosure has already been covered in Ch.7. However, the 9.26

iroblems and issues are no less potentially complex when tltdcizr?zfogi
inspection of electronically held data.‘z‘? Parties are now expec edocumentS
erate at an carly stage as to the format in which el.ectfolmc C?E)jy i
are to be provided on inspection. In thf.l case of dJ.fﬁul ty or t1stahge eaﬂies,’:
the matter should be referred to the judge for d1rect10nsfa S
practical date, if possible at the first case management coni e;rence.the ihe
discussions between the parties as to electr_omc chsclo_sure pr;.orftom  frst
case management conference should cover issues relatllng to the onr Ozfn and
inspection of documents. This includes the cost Qf the prox,;lﬁlosewices <
tronic documents and whether ig Woluld be approgrllate to use the

| electronic repository for their storage. )
A Illiu;rrzctice, particufarly where there_is a limited arnlou.nt of artllcarzzilil;
inspection can be by the provision of printouts of the rle evantf material. .
This may not be appropriate where there is a large v{o ume 0b rqn wrial or
where a printout will not capture all the relevant data or‘ [e i . b
difficult to read such as in the case of spread§heets or some calcu altlons. i‘
such a case, inspection may be by the provision of the data in Eahcle;gint;
form, such as by the provision of a CD-ROM or even as an attac

27 Gemstar-TV Guide International Inc v Virgin Media Lid [2011](Fi1\30(ilﬂ%5(;ivff302.

2% Bank St Petersburg PJSC v Arkbangelsky [20_]5] EWHC 2497 ( h )j't' X

129 Clive Freedman assisted with section H of this chaprer for the 4th edition.

13 CPR Pt 31, Practice Direction, 311]2]'3 para.93(i.) @

! racti irection 3 ara.9(4)-(8). . _

i gglﬁ.t‘itpiilétzft?:tee2if)vided, in cfrtain circumstances it may Pe ippropna;igobzric;;ﬁz
some additional information, e.g. creation date, edits a_nd author. There may als
as to whether hidden database felds should also be disclosed.
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an email or a posting on an internet site.!* This may result in a considerable
saving of costs for the party to whom the documents are being disclosed, ag
paper copies of voluminous documents can be very expensive. More and
more frequently parties are scanning documents and then providing the
scanned material in electronic form.

Whether it be the provision of scanned material or of material already
held in electronic form, it is important that the parties co-operate as to the
format in which the electronic data is to be provided. In some cages the
provision of documents in electronic format may be more appropriate for
specific categories of documents identified by the requesting party than for
all categories of documents disclosed. In large scale litigation parties will
often agree a protocol for inspection and ensure that their systems are
compatible. The LiST Group produced a very helpful Data Exchange Proto.
col, which is updated from time to time as practices in this area
change.134

The Practice Direction which applies to multi-track proceedings com-
menced on or after 1 October 2010 (unless the court otherwise orders),
makes specific provision as to the format of disclosure. Save where other-
wise agreed or ordered, electronic copies of disclosed documents should be
provided in their native format (i.e. original form in which it was created by
a computer software program), in a manner which preserves metadata
relating to the date of the creation of each document.'*> A party should
provide any available searchable OCR versions of electronic documents
with the original, but may choose not to do so in respect of redacted
documents.’3¢ Where electronic disclosure is being given of redacted docu-
ments, then the redacting party should inform the other party that redacted

versions are being supplied and the original unredacted or unaltered Version
must be retained.!37

The Practice Direction provides that electronic documents’si:ould gen-
erally be made available for inspection in a form which allews the party
receiving the documents the same ability to access, f¢aren, review and
display the documents as the party giving disclosure.'3* Most operating
systems come with advanced search engines these days and the utility of

disclosable documents in text searchable format when preparing witness

2% Considerable cost may be incurred in putting the documents into a manageable electronic
form. Parties should discuss in advance how this cost should be shared, and if necessary
obtain directions from the court. Tn Grupo Torras 8.A. v Al-Sabab [1998] Masons C.L.R.
90, Mance | held that the cost of providing copies to the other parties should be related to
the cost of providing individual CD-ROMs {approximately £20 each), and not to the
amount usually charged for each photocopied page or the cost of putting the documents
into an electronic database. The costs of creating the database might however be recover-
able as part of the costs recoverable following the conclusion of the case,

Y biipsdhunonw listgroup.orglpublications. b,

'** CPR Pt 31, Practice Direction 31B para.33.

3¢ CPR Pt 31, Practice Direction 318 para.34.

%7 CPR Pt 31, Practice Direction 31B para.3§.

** CPR Pt 31, Practice Direction 31B para.6(h).
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i sai - roach
tements and for trial is clear. There is a lot to be smdl jog the aclljfced .
s;at in the majority of cases electronic documents shou he proties ed in
; iive format unless there is good reason not to do so, or the par g
na
: 139 -
erwise. _ e A
Ot!;)ocuments held in electronic form may ol;ﬂy be aLTesmbtﬁae 1::11e C%ro[r)nc
i i i nen
iali i his may in particular be true w !
sed equipment. T ¢ EEoee
?i];nat has been rendered obsolete by advanceslm 1ie?:lmology.d J_lf e:i; ok
. i logy which is not readily
t accessed using technology .
cuments are bes . . Vallabe
do the party entitled to disclosure, and thgt party ie:alsor}]labli)(/:l Cqu <
:?:ldjtioml inspection facilities, the party making dlﬁclosure s; b?;l d oo é}nal
: i reason
i i ilable to the other party suc . tion:
b T iate in order to afford inspection in
i liti 5 ropriate in order ect
i tion facilities as may be app X0 gl inspee
mspefi nce with CPR £.31.3.14° The court has an inherent jurisdiction E.O
e g i ilities for the “documents” to be
;i isclost arty to provide facilities
gy 1 d video recorders, or com-
i che rs, tape and video s,
read: these miay be microfiche readers, tap O ke
uters, with. specialist software, as the case may be. - oby ,t OWEE,
Eherc \:\ iil:5e special circumstances in each case requiring the cour
ific needs of the case.
he oider to the specific nee o _ -
t Dina held in an electronic database may glvi;: nsa;l to pr;l.ctlcal fvr}zlzh -
st i i i edia on
ni t the information, but the m
Whilst the document is no . : ' %S LY
lata i i ice it is often inappropriate or impractic
data is stored, in practice it is o o ik
tabase may conta
i s to a database. A computer da : _
opposing patty access . e dat i
sc}:gs of%:onﬁdential, personal, irrelevant or privileged material. Insp
of such material raises a number of issues:

(1) Should inspection be confined to the provision of printouts of the
levant material? . L |
(2) gjlould the documents be disclosed in electronic form, such as by
the provision of data on a SD—RbOM? e
3) In what format should the data be provided:
54; Cnan the material be easily read by the other party and are the
i 1 ?
tems used by the parties compatible? .
(5) SV)(]/Shat facilities or equipment should the disclosing party make
ilable? ‘ . o
(6) ?fv ?here is to be inspection of the disclosing parties a‘,ompl\ltcclzg or
database, what conditions or restrictions should be imposed:

In Derby ¢ Co Litd v Weldon (No.9),'** Vinelott J pointed out a lilurnl.)er
of the difficulties that might arise in the context of computer databases:

s o S o
139 Deutsche Bank AG v Chang Tse Wen [2010] SGHC 125 at [25],_SmgapoxtLdI-IC.DCti;Srder or
electronic documents to be produced in native format and not just printed copies.

239 31, Practice Direction 31B para.36. i . < Foor
e (él;z]izft;:.;e;mlrﬂxe;ern and County Properties Ltd [1975] Ch, 185 at 198; Athlete’s Fo

; 3 3 Fed. Ct. Aus,;
Australia Pty Led v Divergent Technologies Pty Ltd (i997) 78 ECR. 283 Fed. Ct. Aus
Senior v Holdsworth [1976] Q.B. 23 at 32, 36, 41 CA.
42 [1991] 2 All E.R. 901.
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(a) the need to screen out from the database ir
material;

(b) the retrieval of information by reprogramming the computer;

(c) the problems of access and reprogramming without interrupting
other daily use of the computer;

(d) the need for safeguards:

relevant or privileged

(i) to protect old tapes or discs against damage through being
read; and

(i) to protect the computer reader against damage from old tapes
or discs; '

(e) the possibility of copying the database onto a disc or a tape, or
directly onto another computer, giving rise to the further possibil-
ity of analysis in ways not originally contemplated.

Vinelott | added that:

[£9

. these problems arise not at the initial stage of discovery when
disclosure must be made of the extent of relevant information recorded
in a computer database, bur when application is made for production
for inspection and copying of a document. It is clear. . . that the court
has a discretion whether to order production and inspection and that
the burden is on the party secking inspection to satisfy the court that it
is necessary for the disposing fairly of the case or cause or matter or for
saving costs. At that point the court will have to consider, if necessar;
in the light of expert evidence, what information is or can be made
available, how far it is necessary for there to be inspection or conying
of the original document (the database) or whether the provision of
print-outs or hard copy is sufficient, and what safeguards should be
incorporated to avoid damage to the database and to fiinimise inter-
ference with everyday use if inspection is ordered,”*

The court has power to order mspection of the database itself and give
access to a party’s computer or direct the provision of an imaged version of
a database (e.g. copy of the hard drive). Both situations may pose practical
difficulties as usually the database will hold something more than the
relevant and disclosable material. For both data held in an electronic data-
base and documents in electronic form generally, the masking or editing of
irrelevant and privileged material can be impractical and costly. The court
will usually not make an order for access to g party’s computer .or for the
provision of a copy of a hard drive'** and will only do so if it can be shown

2 [1991] 2 All E.R. 901 at 907,

" e.g. Nucleus Information Systems v Palmer [2003] EWHC 2013 (Ch); Vector Transporta-
tion Services Inc v Traffic Tech Ine, 2008 Can LIT 11050 Ont, Sup. Ct. (laptop ordered to
be produced for expert to see if he could find relevant delered emails)
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to be necessary and proportionate. Where there are techmc]ajl 15511;51‘ i:;lr

here it is appropriate not to allow a party to h.ave access to ot ‘71(.1' ma : .
L. ourt may permit inspection and interrogation of a computer system by
;}llleicndependent expert, who will be subject to undertalll(mgs1 necc:flszreyatrc;

tect the interests of the disclosing party. It is generally where St

'pmes as to whether documents have been concealed or deleted or an issue
l;: ?o whether material has been distorted, retained or cFeatedtc_)r ;e;z;eﬁecég
a computer or particular database, thalt an expert 1r1]§,];:ecC (;(1-)1-1 = o
ordered.*®® The ordering of_ the producigson in specie of a P .
drive is only done in exceptional cases.

I. WHO MAY INSPECT?

In ordinary-cases, it is obviously open to the inspecting party t}llhmcszl:uz)l
inspect, bu this is rare in cases where he has leg'e%l reprcseutaéloz(.) g
course is Tor his solicitor to inspect, although this latter r{le;ly los t Z neans
of adinitted or unadmitted staff, at any rate as long as 5 Cisbnobarmters
office-50y”.'*7 In large cases, solicitors may bc_e a-ccolmpgn_le v entin. t]«lé
There may be special cases where the court is justified in preI\; : bUthUCh
party himself from inspecting or in making other arrangements,  buesuch
cases will be rare. In the nineteenth century, the courts were m‘uc‘ e
by the question whether a person who had the right tc; 1f1‘sfpect1 u;( o
with him, or even send in his place, a ngn—lawyer professiona Ve pb t s

Prima facie a party may inspect by his sol1c1ltor ot Oth'ealagfcn-t}t hilsl Ly
party’s “agent” must be general, and not appomt‘ed spegaf y (131. e }0 o
pose.'*° The court has power, upon application being 1nla_ﬁedgr the ;z) . Iﬁin >
to permit inspection by a “special” agent, e.g. one qua 1b € 1;11 act:}c = gj;
scientific or other expertise where _th]s Is necessary, IuF t fe ur den of
satisfying the court of this lies on the inspecting party."*" It 1f5 o co:ii butlihe
to the disclosing party to object to the par.tlcular agent put orw?f;aer,h ¢ the
burden lies on him to show that the agent is not to be accepted. -d he Zo;lre
may impose terms upon inspection by such expert agents, and thes
dealt with later.'™

3 ; : r Transportation Services
: UK Holdings [2003] EWHC 383 (Ch); Vector ;
e i{:-’?%i;ﬁ%{z};xjnc 2008 Cin LII 11050 Ont. Sup. Ct; jj;nnouatz'ue Health Group Tnc
e jor 3, Alta CA.
Health Region (2008) 294 D.L.R. (4th) 8.:{, .
B8 gﬁgiziveg;fealrb Eg}roup Inc v Calgary Health Region (2008) 294 D L.R. (4th) 83 Alberta
CA.
i 6.
Y7 Lindsay v Gladstone (1869) L.R. 9 Eq. 132 at 136 . s
i e.z é(;J}I:iTCb of Scientology v DHSS [1979] 1 W.L.R. 723, and see also Ch.15 para.15.25,
below.
145 Gee Bray, pp.177-180. o .
S %fap;ij; fgmcbesteﬁ Sheffield & Lincolnshire Railway Co (1861) 3 De G.E & . 23 at 27;
Bonnardet v Taylor (1861) 1 J. & H. 383.
" Davies v Eli Lilly & Co [1987] 1 VE?.L.R. 428 (;A.
152 Davies v Eli Lilly & Co [1987] 1 W.LR. 428 CA.
%3 Ch.15, paras 15.25-15.32.
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J. THE EFFECT OF INSPECTION

The effect of inspection of documents upon privilege and other rights of
confidence in those documents is dealt with later.’54

K. APPLICATIONS TO THE COURT

An application for an order for inspection is made to the master or districe
judge.'ss The former rules conferred express power on the court to make
orders for inspection of documents.?6 The CPR only do so expressly where
inspection has been refused on grounds of lack of proportionality,'S7 or on
an application made by a party to ask the court to decide on a claim under
CPR 1.31.19(3) to withhold inspection of a document or part of docu-
ment."** In all other cases, the application is founded on the general power
of the court to make orders putting right failures to comply with the
rules.'*® Generally speaking, the CPR do not expressly require that such
applications be supported by evidence. But in practice the court will need to
be satisfied that the factual premises for the making of the order are
satisfied, ' and so it will be sensible at least to verify the application notice
with a statement of truth,’®' so that its contents may be relied on as
evidence.'s? As already mentioned, the court in making an inspection order
must seek to give effect to the overriding objective.’%® Sanctions for failure
to comply with an order for inspection are discussed later.'&4

CPR rr.31.3 and 31,14 confer a right to inspect. The effect of CPR
1.31.12(3), even though on its face it appears to refer to documents reféried
to in CPR £31.3(2) and of CPR £.3.1(2)(m), is to give the court DOWEr to
order a party to permit another party to inspect any document which he hag
a right to inspect. Ordinarily, the appropriate order will he<te order the
party concerned to permit inspection (or provide copies.as appropriate),
However, there may be cases ip which the appropriate order will be to
require a party to give specific authority to solicitors (or experts) for another
party to inspect records in the hands of a non-party, Such an order must be

' See Ch. 16, paras 16.20-1 6.22, below.

'35 To the judge in the Commercial Court, Technology and Construction Court and the Patents
County Court. Appeals are dealt with in Ch.g paras 6.59-6.60,

¢ RSC Ord.24 r.11; CCR Ord.14 r.S.

7 CPR r.31.12(1), (3):

= CPR 1.31.19(5); Atos Consulting Ltd v Avis Pl [2007] EWHC 323 (TCC).

%2 CPR r3.10.

!0 CPR Pt 23, Practice Direction para.9.1.

't CPR r.22.1(3).

'*2 CPR Pt 23, Practice Direction para.9.7.

152 CPR 1.1.2(2).

1% See Ch.17, below.
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drafted with particular care where it prcnfides that the ]i)arty aélﬂtlilgnse a
non-party to permit an opposing party to mspect medical records.

L. RSC ORDER 24 RULE 12'%: PRODUCTION TO THE
COURT

" (&
This rule formerly allowed the court, at any stage of proceedings, to order 9.41

any party to produce to the court any dpcurpent in his pczlslscsssm;rlll,dc‘ftgglaﬂ
or power relating to any matter in questlon in the pro»:.er:1 ing ilt A Ths
with the document when produced in such manner as 1tlt houg & C oy
rule was rarely used in practice, and there is no equiva e\nt in ne;ons R,
similar result may now be obtained by the use of a witness sum .

M. BUSINESS BOOKS

' ' » for i ion  9.42
Again formerly, where production of any “business books” for inspection

was aoplied for, the court might, instead of ordering }_:)roduc:tiqnd of t{;e
arizinal books, order a copy of entries in the books to be supplie : 1:0 he
;i'ertiJﬁed on affidavit by a person who had exammed the copy with the
originals.'®® Again this rule was rarely used in practice, and there is no
equivalent in the CPR.

N. SEALING-UP

X i : 170
Sealing-up for the purposes of disclosure by List was considered earlier.

So far as inspection is concerned, the old Chanc?ry pract1c1e wai t(;ec:ﬁcilcr
production for inspection, but to give the producing pai‘tyhfaavc tom rdatz
such parts of books or similar document?; as vlv;ire sworn ‘)}j him m)E e
to the matters in question in the proceedmgs: The mspeu:m}g1 parhy s
right to inspect the sealed-up parts, even if he s?uspected_t at theyd e
relevant and the affidavit was untrue,'”? and even if the sealing-up ha

165 Bennett v Compass Group [2002] EWCA Civ 612 CA.

s b p bigue Syndicate Ltd v Alex-

2 is 1 h [1893] 2 Q.B. 191; Pardy’s Mozambique Syndica )

F {;532: Ejlé(());]d?bgﬁ.mi%; ;[ Ron]West Motors Ltd v Broadcasting Corp of New Zealand
[1989] 2 N.Z.L.R. 433. i

g .10 as 10.02-10.36, below. )

3 ?f;(sgrlci.2ia§js4(l); CCR—no equivalent, but cf. the County Courts Act 1984 5.76, and
CCR Ord.1 r6. o i

170 See Ch.6, paras 6.18-6.20, above. ) .

il (;;mpbell 5 Erench (1792) 1 Anst. §8; 2 Cox Eq. Cas. 286; Sheffield gjagal_ Co};ﬁbgfﬁ a
& Rotherbam Railway Co (1843) 1 Ph. 484; Curd v Curd (1842) are. 274;
Slarke (1864) 15 C.B. (N.S.) 851. ‘ ‘ .

L gig;,é‘slc(i Ccm)aI Co v Sheffield & Rotherbam lelway Co (1843) 1 léh.ziiﬁr, Crow v
Columibine (1843) 2 L.T. (Q.5.) 454; Eaton v Lewis (1853) 20 L.T. (O.5.) :
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done carelessly.'”? The leave given was to seal up, not to remove or mutilate
parts of documents, and hence documents had to be produced in thejr
integrity,!74

The old practice was applied generally to the High Court after 1875,17s

and although by the time the CPR were introduced, in 1999, the “common
form” order for production, including liberty to seal up irrelevant material,
was no longer made, there was nothing to prevent application being made
for an appropriate variation in the order for production. Where covering-up
would be more appropriate or less burdensome than sealing-up, then the
court might permit that.'”¢ In practice, what often happened was that the
parties agreed that irrelevant material might be covered up, or the produc-
ing party covered it up anyway and left it to the Inspecting party to
complain. The test was whether the part covered up was irrelevant and there
was no requirement that such part constituted or related to separate subject
matter. The producing party’s oath of irrelevance was conclusive unless the
court could be satisfied from the documents produced or from anything in
the affidavit that it did not truly state what it sought.!”” Thus, in one case
where the terms, but not the financial limits, of the insurance cover of one
party were relevant, the policies in question could be produced with the
financial limit on cover blanked out.17#

Under the CPR, the test of “relevance” is abandoned in favour of the tests
of reliance, adverse effect and support.'”® But there is nothing in the CPR to
prevent the same technique being used and it is routinely adopted in prac-
tice. The producing party will cover up the material not required to be
disclosed and will permit the inspecting party to inspect only the redacted
text. Or (more usually) he will photocopy the sealed-up text and permir
inspection only of the copy. In either case it will be for the inspecting DaLcy
thereafter to complain, and demonstrate if he can from the dotiments
produced or the circumstances of the case that the producing party’s state-
ment of irrelevance is wrong."® Otherwise it is conclusive.’" It is also
possible to mask passages where documents have been praauced electron-
ically, although where large numbers of documents are being disclosed, it is

173 Jones v Andrews (1888) 58 L.T. 601 CA.

"7 Ayres v Levy (1868) 19 L.T. 8.

7> Re Pickering (1833) 25 Ch.D. 247 CA; Jones v Andrews (1888) 58 L.T. 601 CA; Graham
v Sutton, Carden & Co [1897] 1 Ch. 761 CA; and see also Ch.1 para.1.12, above.

7% Grabam v Sutton, Carden & Co [1897] 1 Ch. 761 CA.

Y77 GE Capital Corporate Finance Group v Bankers Trust Co [1995] 1 W.L.R. 172 CA;
Paddick v Associated Newspapers Ltd [2003] EWHC 2991 (QB), [2003] Al E.R. (D) 179
(Dec); see also Curlex Manufacturing Pey Lid v Catlingford Australia General Insurance
Ltd [1987] 2 Qd. R. 335.

7% Cox v Bankside Members Agency Ltd (1994), noted 145 N.L.J. 313 CA; see also Pacific
Investments Led v Christensen 1997 J.LR. 170 at 175-176 Jersey CA.,

'7> See Ch.5 para.5.19, above.

180 See Shab v HSBC Private Bank (UK) Ltd [2011] EWCA Civ 1154, [27]-[29].

'8! Paddick v Associated Newspapers Ltd [2003] EWHC 2991 (QB), [14]-[21]; Bamwaitt v
Dewji [2013] ENHC 883 (QB).
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Imost inevitable that mistakes may be made.'® As tl?e Pract%ce Direction
b nying CPR Pt 31 makes clear,'® a claim to withhold inspection of
acsof:?f[)zegt ogr part of a document, disclosed in a List o_f Documents dtzies
iotorequire an application to the court, Where such a ilalml?ris l%icz:l nslg ei;
a party who wishes to challe.ng{: it must apply to t el Z{;e‘ b.e e;l mdac',md
should be made clear i? the List clltsiﬁ what documents h

and on what grounds.*® _
Drlf?ﬂiiitgiia there are twi lines of athori_ty. The ﬁrlst follﬁ)ws GdE Sﬁi:tgé
in permitting a party to provide inspection on the basis of the pro .1-1(_ | .

i ked documents, with the confidential and irrelevant
l‘edaf?md (I:acigllflfe?i[ (1;1;115:5185 The second states that a party should not be
gﬁgt\flt?ezsto provide disclosure and inspectio_n on this bagls ur}ﬂtz;lterigf;tblgz
should only do so if the parties agree, or with t_he sanctlolnlo Zits,tmct.ion
The two strands have been sought to be recopuled by making ad istinction
between where there is an order for general discovery, as opposeﬂEd imited
discovery. v-has been held that in th.e former case a partfy ;ls entt}l1 ed to seal
up irrelevant parts of a document without th_e consent odtd.e ? e pa Zrty
the verrnission of the court. Where the.orlder is fgr l:;mi;e? iscovery, a p
in ia requires consent or permission to do so. . .
zi‘sdisrifia;]cl:tedqabove, the practice originally related only to m}zlltenal 5“2:1 n
to be irrelevant. Where privileged material was c_oncerpc;cé,ot e ptrooliasegs
party could not assert its irrclevance.‘g". However, in the 1990s, in err .
at first instance the High Court permitted a producmg Pzrltggt%zc;e deCE
privileged material contained in docum@ts being _p_rodur,e M 10f 53
sions were criticised as inconsistent with authorities onpriuvera1 .3 1pand
lege’®® but were subsequently approvled by the Court o‘ I(Jipe ;nem n
followed subsequently.'*? So a producing party may r.'edac_t a Ic;cu ment on
grounds of privilege, whether that document deals with one subjec

182 Sepen Network Lid v News Lid (No.13) [21006] F.C.A. 354 Fed. Ct. Aus.
1, Practice Direction 31A para.6.1. ‘ ‘ 7
::‘: 8:]2 " jrla,elé 11‘:;—(’2.2Olf-ECMCS Conumon Market Commercial Services v I;l'fzylo;; Eg}i{
LWEile) 324 (éh), [46]; Decura IM Investments Ltd v UBS AG, London Branc
EWHC 3476 (Comm), [53]. _ _
53 Opius Cow'zm}micarions Pty Ltd v Telstra Corporation Lid “?3{511}62-51-&1{‘%4:;7”;0 Fdi
88 Gray v Associated Book Pub[ishersﬁ (Aust) P;;SA Ltd [2002] EC.A. s
Commissioner of Taxation [2005] F.C.A. 1335. ) _
- EEQ’EZW v ACC (No.2) [2009] ECAA. 12, (2009) 253 A.LR. 354 Fe]d.é 6(33 ;tnbsr o
%8 Though Carew v White (1842) 5 Beav. 172 and Churton v Frewen ( 2 Dr
B : ; ation (Bermuda) Ltd [1992) 2
? Scotia v Hellenic Mutual War Risk Association ( :
1 Ef;ii’?é(iﬁ?‘l[)-c%;gisb & Commonwealth Holdings v Quadrex Holdings Inc unreported
ly 1990, Gatehouse J. ‘ _
' ‘S}tgfllley& Hollander, Documentary Evidence, 4th edn (1993), pp.139-140; Ch.16, paras
.38-16.39, below. 5 .
— 1G6E gapim[ Corporate Finance Group v Bankers Trust Co [1995] 1 W.L.R. 172 CA; see
1 Galileo Group Ltd [1999] Ch. 100. o e
92 ?-lse?ljftfc I\Z:zfr?ﬂ WarﬁRisks Association (Bermuda) Lt_d v Harrison [1§TL1RL11(3§3 ;tlﬁe"ps
160; see also Somervile v Australian Securities Conumission (1993) 118 A.L.R. 5

Fed. Ct. Aus.
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N. INADEQUATE RESPONSE
O. ORDERED RESPONSE

P. USE OF RESPONSE AT TRIAL

Q. COLLATERAL USE OF RESPONSE

20.107
20.108
20.11¢
20.118

CHAPTER 20

[nformation requests

A. BACKGROUND

~PR Pt 18, introduced the concept of the information request. This
aycompasses and replaces two established methods of obtaining informa-

fon from a party, namely:

(1) Interrogatories,' the purpose of which is to seek information
about an opposing party’s case, which is to be verified on affi-
davit.

(2) Requests for Further and Better Particulars,? the purpose of
which is to obtain details or clarification of a party’s pleadings.

Whilst interrogatories have now been replaced in England and Wales,
much of the learning relating to interrogatories is still relevant. Interrogato-
ries are still used in other common law jurisdictions. The courts in England
and Wales continue to follow many of the principles which have applied to
interrogatories in dealing with information requests, particularly in relation
to privilege and objections to requests.’

The practice of obtaining interrogatories and the extent of their use varied
considerably over time up until their replacement in April 1999 by informa-
tion requests. Most of the reported authorities relating to interrogatories
were decided in the period 1885 to 1926. The small number of reported
decisions on interrogatories between 1926 and 1990 was a reflection of how

! Formerly governed by RSC Ord.26.

2 Formerly governed by RSC Ord.12 r12.

3 Similar considerations apply in relation to the practice of Requests for Further and Better
Particulars, although many of the authorities are no longer relevant.
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little interrogatories were being used during that period, despite iydia:
encouragement to do so.* The use of interrogatories ma;r welll;) he b
llmltefi because between 1893 and 1990 leave of the court was n i
serve interrogatories, thus increasing the cost of litigation. and th: e
an application for leave could rarely be guaranteed. lndejed interrS uCCESS'Of
were often refu;ed on various grounds such as prolixity, ,0 re Wi
ﬁf;hmg or as being unnecessary, The Civil Justice Reviewjofplp9?_%jﬁveneSS
nised that interrogatories do have a useful purpose and that the nec il
aPPly_ to the court for an order may well have been a limitin feSSl'fy -
practice. In 1990 a new procedure was introduced whereby a gartacm'r b
serve interrogatories without court order, and this I;Iaced the bul;d -
party served. to apply to the court for an order varying or withdraen'on b
;giclerro%ati(.)nesﬁ The new procedure led to a discernible increas?liigtﬁ'e
m of disc i i S
o overy in the 1990s as reflected in the level of reported deci-
Smiaeléjt 18 of thehCPR, fanci th}f Practice Direction supplementing it repre
. a major change from the former practice ing i -
without leave and leaving it to the parrI})f opposi(r)lfgStelizl?rlgt;?;sri%a'mnes
applfyltdo the court to set aside or vary the request. The CPR intgrodlifesdtg
;:r(;hc;r .afaproac.h whereby.a‘ party may serve a preliminary request for
. information or clarification and only if that is not responded
.satlcs{faf:torlly or at all, 'then an application for an order under Ptp18 czn [22
igz;te]?; (c;f)(izrnt;)trzqullrc the party to prmiide information or clarification,
ekl . pply to cases proceeding on the small claims track,’
ugh in such proceedings the court may on its own initiative requir
party to provide further information.? S
Since the introduction of information requests in 1999 certain trends
be observed in practice which may be summarised as follows: 3

£l

(1) Informatlon requests have shown themselves to'be 2 useful and
practical source of obtaining clarification and information from
an opposing party. In most cases 1

y. on the multi-track

Gt they are

(2) There are elxltrcl-zmely‘ few reported cases dealing with information
requests. This is not through any lack of use, but in practice most
requests are answered or their scope reduced between the parties
without any court order.

(3) Deumlozs at first instance on an information request are rarely
appealed. These are case management decisions best left to the

* Dutke of Sutherland v Briti
-y (198;,“’1 v British Dominions Land Settlement Corp [1926] Ch. 746 at 753.

“ RSC Ord.26 r.1(1),
7 CPR 1.27.2(1)(f).
¢ CPR r.27.2(3).
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discretion of the first instance judge, rather than interfered with
on an appeal.

(4) Generally requests are being made and answered within the spirit
of the overriding objective, where costs, necessity and propor-
tionality are paramount. The courts have been vigilant to dis-
courage costly and oppressive requests.

(5) In practice it is often difficult to predict how the court will deal
with a request for further information. Rather than risk the costs
of an adverse ruling, parties tend to use an element of give and

take in dealing with requests.

B. OBJECTIVES OF REQUEST

The purpase of information requests is to seek information about a 20.06

party’s. case. Information requests may be used to fulfil the following

objectives:

(1) to obtain admissions;

(2) to reveal weaknesses in the other party’s case;

(3) to obtain information as to material facts which the applicant
needs to prove in support of his case;

(4) to ascertain details of aspects of the other party’s case so as to
reduce surprise at the exchange of witness statement stage or at
trial;

(5) to obtain clarification of the other party’s case and to limit the
other party’s ability to depart from his case as clarified;

(6) to narrow the issues between the parties and thus reduce the
expense and length of trial, including the expense of earlier stages
in litigation such as disclosure of documents and witness state-

ments.”

The above objectives are reflected in para.1.2 of the Practice Direction,
which provides that a request should be concise and strictly confined to
matters which are reasonably necessary and proportionate to enable the
requesting party to prepare his own case or to understand the case he has to

meet.

? See in context of the merits of interrogatories over disclosure of documents, Anglo Trish
Bank v Browne [2011] TEHC 140; Austal Ships v Incat Australia (No.3) [2010] EC.A. 795,
(2011) 272 A.L.R. 177 at [77] (unlikely that interrogatories will be permitted as a sub-
stitute for discovery of documents).
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THE PRELIMINARY REQUEST

Request."* Thus for trial bundles the Request and any response can conven-
ently be placed amongst the statements of case.
A Request (whether made by letter or in a separate document) must™®:  20.11

Form of request

20.08 The Practice Direction provides that before mak (1) be headed with the name of the court and the title and number of

court f ) Ing an application tq he claim;
Shouldoﬁrr?;] s(;:ﬁzrol;nieg Pt 18, the party Se‘?kfﬂg clarification or I'IlfOI‘matjt he 2) .tltatc: in it; heading that it is a Request made under Pt 18, identif
rst se party from whom it is sought a written R o el & - 4 < y
that clarification or information stating a date by which th €quest for the first party (party making the Request) and the second party
Request should be served. The date must allow);he ser;otnc;3 FeSponse to the (party from whom a response is sought) and state the date on
abl:? time to respond.’® The Practice Direction sensibly doespnElrty e which s made; .
period as what is reasonable depends on the circumstance o Sip ecify the (3) set out in a separate numbered paragraph each request for infor-
length of the Request and the nature of the en(]uiries\necessj i uding the mation o clarification; . .
respond. sary in order to (4) where a Request relates to a document, identify that document
20.09 _A Request must ClOmPJY with para.1.2 of the Practice Directi : and (if relevant) the Paragraph or words to ‘which it relates;
stipulates the following requirements: on which (5) stace the date by which the first party expects a response to the
Fequest.
1) Th o o .
& thceplizgtlilgztosfh S;idcssrziﬁcijég:ftlz)f?:tably goes further than A(Rpquest which is not in the form of a letter may, if convenient, be 20.12
prolix interrogatories were disallowed errogatories, whereby siepaied in such a way that the response may be given on the same
(2) The Request should be strictly COﬂﬁI-led ; - ! ‘tycument. To do this the numbered paragraphs of the Request should
reasonably necessary and pr0p0rtioﬁate T]O mat?gs which are i appear on the left-hand half of egch sheet so that the paragraphs pf the
principle must have regard to the nature. of }[(;1 application of tlng response then may appear on the right. Where a Request is prepared in this
This requirement in essence means that the R e particular case.)” form an extra copy should be served for the use of the sgcond party.'® If
to matters in issue, and be kept withirf eq‘_lngt Slimu-ld relaie reasonably p.ractlc?able. a request should be served by email.’”
appropriaEe in all fhe siecumrs s sensible bounds sud Tbe Practice Direction provides that Requests must b.e made as far as  20.13
(3) The Request must be directed enabling th ! possible in a sm.gle'cor.nprelllen_mve document and not piecemeal.’® There
enabling the requesting, party to should be no objection in principle to a party serving separate Requests for

each statement of case (or other pleading). This will often be the most
convenient course. The Request and response can then be placed behind the
relevant statement of case for bundle purposes. It is often sensible to make
a Request relatively soon after a statement of case has been served, rather
than waiting for pleadings to be closed and serving a global request relating
to more than one such statement. Even so it is open to a party to make all

prepare his own case or to understand the case he hysto meet In

essence the Request must be to fulfil i
; ce one of the nioper i
identified above. Sl

20.10 Tl}e form of the Request depends on what is appropriate in the circum-
stances. A Request may be made by letter if the text of the Request is brief

zléﬂ;::azeefggclj rilll(:riltylgelﬂiibl; 1zf; gfﬁebli:use the T}equest should be made in ] his requests in one composite document .seei_dng information and clarifica-
likelyto be chieaper fo all concermed 19 Aaﬁ)proac 1bas Requests by letter are tion of statements of case and matters which in the past would have been the
it contains a Request under Pt 18 : ; = Sy letter should state that | fbjcct of MECHOcATDIES, Lo .

q r Pt 18 and deal with no matters other than the , The Practice Direction makes no distinction between parties who are 20.14

individuals and other parties such as partnerships or corporations. This
follows the practice in relation to Requests for Further and Better Partic-
ulars of a pleading where the Request was directed to a party and no named

'® CPR Pt 18, Practice Direction par i i
s ‘ Jirection para.1.1. References in this chapter to the Practi irecti
., Ia\?e to the Ijrgcrlce D1re_ct19n issued in relation to CPR Pt 18§ l1311::11‘35(53 ;tge]z‘t;a;;zcsieggiecmn
! ggos};alb(;gd Transmission Plc v ABB Lid [2014] EWHC 1555 (Ch) at [40]; see' par-
.20.51, w. ¢
ij I(J:PR Pt 1}?, Practice Direction para.l.4. 5 CIR by 13, Prackce Divection para 16,
rior to the introducti i i B . rect
e introduction of the CPR a practice grew up in the Commercial Court whereby ' CPR g; 121 gi;i;iiz giizgigg gz—;.i.g(l)-

requests for information were often d ith i

; 1 ! i ealt with in corresponden : S

Interrogatories with responses verified on affidavit. pondenes: rathet than 1: giﬁ 11§t ig’ ]'j“‘“!ce gx_rectfon para.{.z.
t 18, Practice Direction para.l.o.
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individual. The practice in relation to interrogatories was that where they
were to be served on two or more parties or were required to be answered
by an agent or servant of a party, a note at the end of the interrogamry
should have specified which of the interrogatories each party or, as the cage
may be, an agent or servant was required to answer, and which agent or
servant.'”” However, where the party to be interrogated was a body corpo-
rate or unincorporated, which was empowered by law to sue or be sued
whether in its own name or in the name of an officer of other person, the
officer or member on whom the interrogatories were to be served had to pe
specified in a note at the end of the interrogatories.?° Where a party js
serving a Request under Pt 18, there scems to be no objection in principle g
specifying in the Request which officer, servant or agent of a party shoyld
provide the information for a response. Indeed in appr:
no objection to asking questions about individuals;
would no doubt look to that individual, where appro
to provide the information for the response,

opriate cases there jg
the responding party
priate and practicable,

Form of response to a Request

A response to a Request must be in writing, dated and signed by the
second party or his legal representative.*! Where the Request is made in a
letter the second party may give his response in a letter or in 4 formal reply,
Such a letter should identify itself as a response to the Request and deal with
no other matters than the response,??

Unless the Request is in the format which permits the response o be
provided on the same sheet, a response musg23;

(1) be headed with the name of the court and the titleand number of
the claim;

(2) in its heading identify itself as a response to that Request;

(3) repeat the text of each Separate paragraph of the Request and set
out under each paragraph the response to it;

(4) refer and have attached to it a copy of any document not already

in the possession of the first party which forms part of the
response.

A second or supplementary response to a Request must identify itself as
such in the heading.2* The second party must when he serves his response on

¥ RSC Ord.26 £.2(1)(c).

P RSC Ord.26 r.2(1)(b).

“L CPR Pt 18, Practice Direction para.2.1.
** CPR Pt 18, Practice Direction para.2.2.
** CPR Pt 18, Practice Direction para.2.3,
** CPR Pt 18, Practice Direction para.2.3(2),
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he first party serve on every other party and file with the courta C()gl); ;)6f tf}(l)(r:
;{equeqt and of his response.?® The parties may use Practice Form PF!
a combined request and reply.?®

Statement of truth

i i 0 r
The response to a Request, whether given voluntarily or b{ court otril;e
nder .18.1 becomes part of a party’s statement of case to t }e eitc;n ”
: e 5 i i iven in relation to the stateme
i further information given in re
esponse includes any ) ; P
(r)f Ease 27 A voluntary response to a Request Wlthout cou1tfordler sl_‘;oft;r(i} e
verified by a statement of truth, if the response mcludfcslapy ui: her lE orma-
i i i i claim where the
jon give to a claim form, particulars o ‘
tion given in relation : i
i in a claim form, defence Pt 20 claim, or reply
not included in a claim i e m P00 o e T
i se tese documents fall within the definition of a
g v h.28 CPR r.22.1 does not
i ‘ ified by a statement of truth. 22,
which musu be verifie s ) S PR S B
i r part of a statem
ly stipulate that a response which is neithe
xpressly stipu ; :
f::afu nor one which is made in compliance with an Oédgr under r.18.1 t(j)?
i i o
id i ion is red to be verified by a statemen
vavide further information is requi o
L)"uth However, the Practice Direction suggests that all Fespor&ses shouldnsc
A . -
verified by a statement of truth.>® CPR r.22.1(1)(a) Pfo"ldffz t fat a kLres;_vI(l)fOr_
complying with an order made under CPR r.18.1 to provide further 1
mation, must be verified by a statement of truth.

Form of objection

i i p al

The nature of objections is considered sepalately belO\iv.l The ‘ft(:]rr;]he
requirements are that, if a second party ob]eilts to f:cl)r.nptﬁntginvl\k;l H the

i i ble to do so at all or within th

Request or part of it, or is una . tated
in tqhe Request, he must inform the first party promptly jnd in altlyi; e

within that time. He may do so in a letter or in a separate ocurncnd y hcr)g

in e e he must give reasons and, whe

of a formal response, but in either cas g W LETe

relevant, give a date by which he expects to be able to COIIT'I%IY' ) k\IX'/ht =
second party considers that a Request can only be complie hWIiEl 1?1 e

proportionate expense, and objects to comply for that reason, he sho ¥

%5 CPR Pt 18, Practice Direction para.72.64.1

28 ¥ b Guide (2016) para.7.6.1. _ ) _

27 g{"}i&;; E(eln)c which dfaﬁnes a “statement of case” as a claim _form, parltlcttglegesf:nfczlzilrg
Where.these E‘i[‘f: not included in a claim form, dfsfence Pt 20 Llalm,’or.]rep yb defence and
includes any further information given in relation to them voluntarily or by
r.18.1.

8 CPR r.22.1. o

** CPR Pt 18, Practice Direction para.3._

* CPR Pt 18, Practice Direction para.4.1.
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so in his reply and explain briefly why he has taken that vie
considerable improvement on the former practice in relation
ries and Requests for Further and Better Particulars of a p

often the objecting party’s reasons for objection were not s
response and the nature of the o
hearing.

pelt out in the
bjection often was only clarified ar 2 court

Unlike the former practice in relation to interro
the party opposing the interrogatories to apply to the court to set aside the
interrogatories,?? in relation to a Request under Pt 18, there is no need for
a second party to apply to the court if he objects to a Request or is unable
to comply with it at all or within the stated time. It i then for the requesting
party to apply to the court for an order under Pt 18.33

gatories, where it was for

D. APPLICATIONS FOR ORDERS UNDER PART 18
Rule 18.1(1)

The court may at any time order 3 party to:

(1) clarify any matter which is in dis

(2) give additional information in
whether or not the matter is cont
ment of case.

pute in the proceedings; or
relation to any such matter,
ained or referred to in a state-

The power to make an order is subject to any rule of law
trary.”* It is not entirely clear what is meant by
undoubtedly covers situations where a person is pro
providing information. Tt probably also covers priv
where privilege is taken, the court should not overri
the case falls within a recognised exception.3S

to thie con-
this restriciion; but it
hibited by statute from
ilege in'thz sense that,
de that privilege unless

Court’s own initiative

The court may make an order under Pt
cases on the small claims track.
that where the court proposes t

18 of its own initiative,?® even in
*7 The procedure provided by the rules is
o make an order of its own initiative it may

*' CPR Pt 18, Practice Direction para.4.2(2),
32 RSC Ord.26 r.3(2)
** CPR Pt 18, Practice Direction para.4.2(1),
* CPR r18.1(2).

** See Ch.11, paras 11.04-11.143, above.

36 CPR r.3.3(1).

37 CPR 1.27.2(3).

‘ 606

W-ST Thls l-S a
to interrogate.
leading, where

APPLICATIONS FOR ORDERS UNDER PART 18

i nit
(not must) give any person likely to be affectedbby th§ order an_oppgiréﬁ th};
: . i w
d specify the time by and manner in .
make representations an ‘ .
3 resentations must be made.*® Where the court proposes to ho}f:} alhe:mrli%
rgp decide whether to make the order it must gl:ﬁf each partyh ikely t([Jn be
1 ffected at least three days’ notice of the hearm.g." However, the C(iu.f] ]' K})
:ﬂake an order without hearing the parties or giving them an oppor 1u _tgyset
ale representations.*® In such a case the party affec_tecl may apply st
Z?;jde or vary the order.*! Where a defence appeag:s to d;sc}iose no rer;tsc:)r} ble
i i be an abuse of the process,
ds for defending a claim, or to ; . +s
o ise li b t the just disposal of the
; herwise likely to obstruc j 3
-ourt’s process or ot !
Lr oceedings, then the court may make an order under CPR r.1 S.l, f;;j'?ril agi
Eae defendant within a stated time to clarify his defelf:ce or tﬁlggeta ah;c::dte
. s o '
i i 42 Before deciding the track to whic :
ormation about it. . the. _ ate
mrfoceedings or deciding whether to give duectwng for_ an alloclanonbheatu}?iz
ltao be fixed;the court may order a party to provide information abou
case.®

The application

The application notice for an order under Pt 18 shoulc% se:l:::u;l Z:t :ragi
attached to it the text of the order sought. It s?hould speafy e
matters in respect of which the clarification or 1[1f0rmeit1on is sougm; i
format of the order sought should cover .the forma_ﬁreq.ulrelinf; i T 2
Request.** If a Request for further information or clarilfcaﬁonue:;t i s
made, the application notice should e;l{plam vyhy not. :;1l eclqd est has been
made, the application notice or the ev1denc§ in Fupporlz Ss ;?u thei;- ribe the
response, if any.*® Applicants may use Practice Form PE! D}E e (ii 1
tion notice.*” Both the first party and the secppd partyhs ou s
whether evidence in support of or in opposition to t e‘ e:ipp 11 ton ¥
required.*® In view of the overriding_ob]ecuve_ of the1 %rm? ;1;136 code of
enabling the court to deal with cases l]ustly, which inclu es;ga. Ht;ostp:: onse
and dealing with the case in ways wi_nch are propo_rtlor}atf.:, 1? mOst cases
it will not be necessary or appropriate to file evidence in relatio

2)

3)

4).

4“1 Op 3(5), (6). . N | ) ]

42 8’% 1‘1.'?3.34((2))(;) )and (b); Practice Direction 3A—striking out a statement of case par
a.3.4.

3 CPR 1.26.5(3). o

4% CPR Pt 18, Practice Direction para.5.2.

45 CPR Pt 18, Practice Direction para.l.6.

* CPR Pt 18, Practice Direction para.S.S.ﬂ

* Queen’s Bench Guide (2016) para.7.6.3.

“¢ CPR Pt 18, Practice Dircction para.5.4.

4 CPR 1.1.1(2)(b), (c).
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application. Parties are expected to act sensibl
generally only take out an application after at
The Admiralty and Commercial Courts Guid
party declines to provide further information
the parties must communicate directly with e
tion is made to the court,5°

hirﬁ?l;ﬁieﬁthf second p;rty has made no response to a Request served g
s ISt party nee nF)t serve the application notice on the sec .

gr;ld tilfe ctolurt may deal with the appliclation without a hearing. Th?: g;);ﬁty
nly if at least 14 days have passed since the Request was served and .
time stated in it for a response has expired.’! The court in such W .
Wlll not neceslsarily be in the best position to ascertain whethc:r any ol
tions to the information or clarification sought apply. Unles arll-LY ..
otherwise olrdelrs, the order will be served on the second- art : 'the e
of the application notice and any supporting evidence.5? theys:?t da a
E]lagfdzptply to thT court wilthin seven days of service to Isel‘: aside thc:?norg;tr[Eg
1tion, or alternatively, he may state the grounds of his objection in h;
response to the order. It is open to the ¢ in c: . 'hls
is deallt with without a hearil[igf4 speciﬁc(;ﬂ;ttlc[)l iilﬁisd:g Pifgetjl ' iPPhCﬂIUOH
set a51de_ or vary the order within a specified period, even whe . h0 ik
tion notice has been served. ’ e reshE
nog?iei ut;}fgzee l;:ivlgzeznnizhgesspesnsz to a RequStﬁ then the application
claim.”* An order made under Pt ;)181 mliliit{) o : ad ot Pertics s
claim.® The order will specify the time withi ; Se'l‘v the repe s
provided; the lgngtll of time will of course d;;e:’:’él 1(:1}11 :Iill: gfrsiﬁ:faiizflf{}‘t
ic;n;rt may ;peufy the consequences of non-compliance with the ordesT h:.:‘:
ppropriate cases it may order that non-compliance will léad to th
statement of case being struck out. Where the order requires va 'm::ul it
be given of a particular pleaded allegation, ir may specify thas : Iie t"ElrS Et)o
struck out from the statement of case if there is nen: ’,orﬁl;ﬁa?liel Or}l‘h:

[ES[)()IISC to an or der made unde t nust be v erine S( a Stal"E[IlEIlt 0]
d d r ) ‘i 8 o [: . ﬁ d f
tru th.. )

y in rlelaticm tO requests, ang
tempting to reach agreement
e expressly provides that if a‘
» the solicitors or counge] for
ach other before any applica-

Timing

bJ D "
maC()jl R G] t 18 i:]loes not specify when an application for an order should be
¢. Generally the Case Management Conference, where there is one. is a

% (2014} para.D15.1,

' CPR Pt 18, Practice Directi

TR Ays ] rection para.$.5.
*3 CPR .23.1 0; the order
7 CPR 1.23.8.

‘6 CC:%;E ll:t 18, Practice Direction para.5.6.

e t 18, Practice Directi 40

i ke i ction para.5.7; CPR r18.1(3).

must contain a statement of this right: £.23.9(3).
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convenient time.”® When an application should be made will of course
depeﬂd on all the circumstances and the court’s powers are subject to the
overriding objective in CPR Pt 1.** Where the application is in relation to a
statement of case and it is necessary for a question to be answered for the
opposing party to understand the case he has to meet, the application may
follow relatively soon after the statement of case has been served and a
reliminary Request has been made and not answered or not answered
satisfactorily. The request for further information of the Particulars of
Claim should, if possible, be formulated prior to the CMC, so it can be
considered on that occasion.®® Where further information is sought of a
matter not contained in a statement of case, consideration should be given
as to whether it is more appropriate to wait until after disclosure of
documents or exchange of witness statements.®' There can be no hard and
fast rule as to whether an application should be made before or after
disclosure oi decuments or exchange of witness statements, as sometimes a
response may narrow the issues between the parties and hence narrow the
issues for'which disclosure or witness statements are necessary.®? It would
onlsi rarely be appropriate to make an application prior to the service of the
devence, as until then it is not normally known what matters are in dis-
nute.5* Similarly, it will rarely be appropriate to make an application against
a claimant prior to the service of the defence®*; making an application prior
to the defence may only delay the claimant in proceeding with his claim.®

3 Technology and Construction Court Guide, 2nd edn (20035, revised 2014) para.5.5.2
provides that if the defendant wants to request further information of the Particulars of
Claim, the request should if possible, be formulated prior to the first CMC, so it can be
considered on that occasion. In practice this course is usually followed in all divisions.

59 Toussaint v Mattis [2000] EWCA Civ 167.

50 Technology and Construction Court Guide, 2nd edn (2003, revised 2014) para.5.5.2.

61 National Grid v ABB Power [2012] EWHC 869 (Ch) at [61]-[79] (no order for answers to
request prior to exchange of witness statements); Syngenta Ltd v Chemsource Ltd [2012]
EWHC 1507 (Pat) at [63]-[77]; Thrombosis Research Institute v Demoliow-Mason [1996]
F.S.R. 785 (interrogatories inappropriate before disclosure and exchange of witness state-
ments); Det Danske Hedeselskabet v KDM International Ple [1994] 2 Lloyd’s Rep. 534 at
537 (interrogatories prior to exchange of witness statements almost always premature); see
also Hall v Sevalco Ltd [1996] P1.Q.R. 344 CA.

2 Where a clear litigious purpose would be served, interrogatories have been allowed prior to
disclosure of documents: UCB Bank Plc v Halifax (SW) Lid, The Times, 15 July,1996;
Corporacion Nacional del Cobre de Chile v Metallgesellschaft AG, The Times, 6 January
1999 (interrogatories exceptionally allowed for purposes of summary judgment applica-
tion, prior to disclosure of documents); Hall v Sevalco [1996] PLQ.R. 344 CA.

3 Mercier v Cotton (1876) 1 Q.B.D. 442 CA; Re a debtor [1910] 1 K.B. 59 CA (bankruptey
petition); Femwick v Jobnston (1876) Bitt.Prac.Cas. 120; Beal v Pilling (1878) 38 L.T. 846
(interrogatories ordered after defence filed by co-defendant).

# Re Sutton Glassworks Ltd [1997] 1 B.C.L.C. 26 (interrogatories prior to service of
respondent’s evidence in directors disqualification proceedings inappropriate and pre-
mature). It may be appropriate to seek further information of the claimant’s particulars of

claim prior to the service of the defence, where a response is necessary to enable the
defendant to plead properly to the claim.

% Disney v Longbourne (1876) 2 Ch.D. 704; . Hawley v Reade [1876] W.N. 64, where the
answer of the claimant to interrogatories would affect whether or not any defence was to

be filed at all.
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20.27

INFORMATION R EQUESTS

In exce[ztmnal circumstances it may be appropriate to make an applicas:
umlﬂer CPR Pt 18 even prior to the service of partic.ulars of 3]P il
clam_aan{t, although there will be a heavy burden on an ‘art ; al![:'l -
application to establish that a response is necessatry atytﬁat gt:l e Tu
context of Interrogatories, they have been allowed before servge. v
cllaim as to t.he circumstances of a collision in Admiralty,* and ilCZ ol
tion proceedlngs as to the exact words spoken in order to enable . [efama~
;o i)]ejl(ti, a particulars of claim, where he was able to adduce evicait:nilen;ﬁm
b Z \1;11. 1 ef:'n defﬁmed but was ungble to set out the words used as there weiil )
esses willing to provide him with such information.6” But i ]
case the Cmu.‘t of Appeal refused an order under Pt 18 (f(;r disel -
third party’s 1dentity) where the judge had not vet considerec[L\fao'sure <
managﬁemer_lt issues, and the relevance of the disclosure to th:mis Cdalse
;?:es'. , lIi; ;s not.appmpriat‘e to couple an application for the sj)mer;aid
furﬁ?:;? ;:) a Ll'a]m or a .stn.ke out of a pleading, with an application fo_}r’
b information. Ip principle, a request for further information implj
that fprther information may exist. It should therefore, be mad ETP -
there is an application for summary determjna,tion, unles; that aap;lic;fgs

f()r su Il]’l’laly dCL‘eHEllllal’IOIl IS a[IEEdP LlSl'lﬁGd. ()H]bn]lﬂ,g t] 1e twWo S ] ke }‘
C . % .
- i . 5¢
to IEad to waste iul Sateﬂltﬁ Ilngatl()l’ln J |

E. BETWEEN WHOM AVAILABLE

A Request may be served and an order under Pt 18 may be made, again;
any party to proceedings.” The rules and Practice Direction : "E& ¥
expressly provide that there must be some issue between the ‘“vh g
party and the other party for the determination of the court; 'vh;";;esu'ng
interrogatories the rules expressly provided that they had #« Jr; latL t ; :Vlt
matter in question between the applicant and that. o :)t 7 in il
cause”.” The practice developed in relation to int o ‘Party o
pause . p errogacories was that, as

etween parties other than claimants and defendants there had to be
right to ad]ugt between them in the action or proceediilgs 72 Thus a cl i
was not obhged.to respond to interrogatories from a ;:o—claimantalll?lllim
there ‘Was some issue between them and interrogatories were confined ts S
such issues. The same principles applied to co-defendants.”® Where ther(;

% The Isle of Cyprus (1890) 15 P, 134,
;H Arkmsc_)fz v Fosbroke (1866) L.R. 1 Q.B. 628
= ;oussmm v Mattis [2000] EWCA Civ 167,
‘: atson v Ian Snipe & Co [2002 i > 3
o CPR 1B 1), 1] o[ 1 EWCA Civ 293 CA, at [35].
71 > o ;
RSC Ord.26 r.1(1); Birchal v Birch Crisp & Co [1913] 2 Ch. 375 Ca

72 Shaw v Smith (1886) 18 Q.B.D. 193
.B.D. CA : ‘
CA; Brown v Watkins (]E?SS) 16 Q.B.D.’11295§.L 200: Molloy v S HERD) 15 e

73
Clayson v Rolls Royce [1951] 1 K.B. 746 CA; Marshall v Langley [1889] W.N. 222.
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were no rights to be adjusted between defendants and no issue arose
petween them, interrogatories were refused.”

Requests are available between claimants to counterclaim and defendants  20.28

1o counterclaim. A Pt 18 order sought by defendants to counterclaim
against claimants in the original action may be sought, but in the usual case
an application will be refused unless there is an issue joined between

them.”®

A Pt 18 order may be sought by a co-defendant to a counterclaim, but 20.29

again the court is unlikely to make an order unless there is some right
between the co-defendants to counterclaim to be adjusted in the action.”®

A Request may be made and a Pt 18 order may be sought in Pt 20 20.30

proceedings; generally the court is only likely to make an order where an
issue is raised between the party seeking the order and the respondent.”

The Pt 18 procedure applies in relation to “litigation friends””® as fully as  20.31

against a pessen under no disability. The same principles apply in relation
to Requests.and Pt 18 applications in proceedings involving foreign states or
sovereigns as with disclosure of documents.

A% order may be made against the Crown as against any other party. The 20.32

seder must direct by what officer of the Crown the further information is to
te provided. Care should be taken to select the officer in the best position

to supply the information.”™

F. RELEVANCE

A Request must relate to a matter which is in dispute in the proceedings.®”

Thus for a Request to be permissible and a Pt 18 order available, the

74 Brown v Watkins (1885) 16 Q.B.D. 125, as explained in Skaw v Smith (1886) 18 Q.B.D.
193; Manatee Towing Co and Coastal Tug & Barge Inc v Oceanbulk Maritime S.A. [1999]
1 Lloyd’s Rep. 876.

75 Molloy v Kilby (1880) 15 Ch.D 162 CA (interrogatories).

76 Alcoy v Greenbill [1896] 1 Ch. 19 CA.

77 CPR Pt 20 encompasses what were called third party proceedings in the RSC. With
inferrogatories the practice was that they could be sought as between a defendant and the
third party and as between the plaintiff and the third party where some issue on the
pleadings was raised between them: Bates v Burchell [1884] W.N. 108; Eden v Weardale
Iron Co (1887) 34 Ch.D. 223, 35 Ch.D. 287 CA. Interrogatories were available in
interpleader proceedings: White v Watts (1862) 12 C.B.(N.S.) 267. Interrogatories were
available as between claimants to a limitation fund: The Nedenes [1925] W.N. 23. They
were also available in adverse proceedings in the winding of a company: Re Barned’s
Banking Co Ex p. Contract Corp (1867) L.R. 2 Ch.App. 350; Re Contract Corp {Cooch
Case) (1872) L.R. 7 Ch.App. 207; London and Yorkshire Bank v Cooper (1885) 15 Q.B.D.
473 CA.

7 See CPR Pt 21.

78 Re Sutton Glassworks [1997] 1 B.C.L.C. 26 at 30 (interrogatories directed to Secretary of
State inappropriate in directors’ disqualification proceedings).
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