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Chapter 6 — Aggregate income and total income

SECTION 43

43. Aggregate income

43(1) Subject to this Act, the aggregate income of a person for a year of
he assessment (that person and year of assessment being in this section referred to as
the relevant person and the relevant year respectively) shall consist of—

(a) the aggregate of his statutory income, if any, for the relevant year from each
of his sources consisting of a business, reduced by any deduction falling to
be made for the relevant year pursuant to subsection (2);

(b) the aggregate of his statutory income, if any, for the velcvant year from each
of his other sources; and

1come (c) any additions falling to be made for the relevait year pursuant to Schedule
> TSt

43(2) Subject to subsections (3) and (5), thcsr shall be deducted under paragraph
(1)(a) pursuant to this subsection from tie aggregate of the relevant person’s
statutory income from each of his sources consisting of a business for the relevant

) year the amount ascertained under su>ection 44(4) or (5) for any particular year of
assessment preceding the relevan' year or, where that amount exceeds that
te | aggregate, so much of that amount «s is equal to that aggregate:

Provided that, where a deduction has been made or may be made pursuant to this
ct subsection from the agg-ceare of the relevant person’s statutory income from each
of his sources consistiny of a business for a year of assessment following the
particular year in quection or for more than one year of assessment following that
particular year :nc in either such case ending prior to the relevant year, then, for

-h the purposes ot the application of this subsection for the relevant year, there shall
be substituied in place of the amount ascertained under subsection 44(4) or (5) for

A that particular year so much, if any, of that amount as has not been deducted for
I the year of assessment following that particular year or, as the case may be, for

31’““1; those years of assessment following that particular year and ending prior to the

as 16 relevant year.

Rules

h are 43(3) For the purposes of subsection (2), the reference to the amount ascertained

2014 under subsection 44(4) or (5) for a particular year shall, whenever necessary, be

53‘}: taken to be a reference to the aggregate of —

?;013‘ (a) that amount for the particular year; and

ecial (b) so much of any such amount for a year of assessment preceding the

g Ng particular year as has not been deducted pursuant to subsection (2) from the

2 N4 aggregate of the relevant person’s statutory income from each of his sources

' consisting of a business for the particular year or for a year of assessment
2(1) preceding the particular year.
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SECTION 44
43(4) For the purposes of subsection (1), a person who for a year of

has no statutory income from a source of his or no aggregate statutory i
the kinds referred to in paragraphs (1)(a) and (b) shall be regarded as
that year a statutory income of zero from that source or, as the case m
aggregate statutory income of the kind referred to in paragraph (1)(a) or
referred to in paragraph (1)(b), as the case may be, of zero.

43(5) (Deleted by Act 661 of 2006, s 14)

_._1] ta] income

The total income of a person for a year of assessment (that person and year

ent being in this section referred to as the re?levant person and the

t year respectively) shall consist of the amount of his aggregate income for

ant year reduced—

@) first, by any deduction falling to be made for the relevant year pursuant to
~ subsection (2); |

b) next, by any deduction falling to be so made pursuant to Schedule 4 or 4B;

(¢) next, by any deduction falling to be so made pursuant to subsection (6) or

- (6A);

43(6) A reference in this section to the aggregate of the relevant
statutory income from each of his sources consisting of a business or from
his other sources shall where he has only one source consisting of a by
only one other source, be construed as a reference to his statutory income
one source consisting of a business or from that one other source, as the ca

be. next, by any deduction falling to be so made pursuant to subsection (8), (9),
(10), {11), (11A), (11B) or (11C); _
NOTES ) w=xt, by any deduction falling to be so made pursuant to section 44A; and

General note. Now we reach the fifth stage in ascertaining chargeable income as mentioned

the ascertainment of a person’s aggregate income for a year of assessment. Here is where all of
sources of income come together in the following way:

Q‘: thereafter, by any deduction falling to be so made pursuant to section 44B.

Subject to subsections (3) and (5), there shall be deducted pursuant to this
on from the aggregate income of the relevant person for the relevant year

- . — adjusted loss from a source of his for the basis period for the
BEGIN WITH the aggregate of the statutory income, if any, from all of the person’s ot 0{;:‘“ \?Vhel:]e there is an adjusted loss from each of two or more sources
business income sources for the year of assessment (there might be more than one business  fu ) Syear or, . B e : e
source). ¢ s for the appropriate basis period for each source for the relevant year, th

= - : i ' urces for its appropriate basis
DEDUCT the amount of unabsorbed business losses (from all sources) brought forward X of th\.’.l adjusted loss from each of those so PPRp
from earlier years, ignoring any unabsorbed business losses of a company which are for the relevant year.
prohibited from carry-forward as a result of a change in control. This deduction canfio:
exceed the aggregate of the statutory income from business sources.

ADD the aggregate of the statutory income, if any, from all of the person’s other income
sources for the year of assessment.

ADD additions, if any, falling to be made pursuant te Sch 4 for the vesr At dssessment.
RESULT = aggregate income for the year of assessment.

For the purposes of subsection (2), where in relatiep to a source the ba_sas
d for the relevant year overlaps the basis period for the immediately precedm_g
of assessment, the amount of the adjusted loss from that source for the basis
for the relevant year shall be taken to be reduced by a sum which bears the
proportion to that amount as the length of the period of the overlap bears to
sth of the basis period for the relevant year and the amount of that loss as so
hall be taken to be the amount of the adjusted loss from that source for the
eriod for the relevant year.

The amount ascertained under section 44(4) or (5). For ascertainment of adjusted loss, see
above; for deduction of an adjusted loss from aggregate income, see s 44(2) below
ascertainment of the excess adjusted loss not deducted from aggregate income, see ss 44(4
44(5) below. For restrictions on the availability of adjusted losses in the case of a company g
change of control, see s 44(5A) below and the special provision relating to s 44 below. The dele
of sub-s (5) removes an impediment to the deduction of foreign seurce losses.

Where the relevant person has no aggregate income for the relevant year,
hall be ascertained for the purposes of section 43 the amount of any ad_]ust_ed
from a source of his for the basis period for the relevant year or the'aggregate'
adjusted loss from each of his sources for its appropriate basis period for the
year, as the case may be, which would have fallen to have been deducted

Additions pursuant to Schedule 4. Schedule 4 below applies to ascertain the amount o ttp subsection (2) but for the absence of aggregate income.

addition under this section (sub-s (1)(c)) in respect of expenditure on prospecting operations .
the deduction from aggTegat(e incongle),(sgzt s44 blélow. E e Where the amount referred to in subsection (4) exceeds the rzelevant
s aggregate income for the relevant year, so much of that amount as is equal
aggregate income shall be deducted pursuant to subsect_um (2) and there
be ascertained for the purposes of section 43 the amount of that excess.

Adjusted loss from any source of his outside Malaysia. This provision denies relief for an
overseas source loss but there is no similar restriction under s 44 helow.

Definitions. For “‘aggregate income’’, ‘‘statutory income”’, ““source’, see s 2(1) above.

£l
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44(5A) The amount ascertained under subsection (4) or (5) for any relevan
in respect of a company shall be disregarded for the purposes of section 43¢
the Director General is satisfied that the shareholders of that company on
day of the basis period for that relevant year in which such amo
were substantially the same as the shareholders of that company on the first d;
the basis period for the year of assessment in which such amount would othe

be deductible under that section and such amount disregarded shall not be allg
as a deduction in subsequent years of assessment.

unt is ascert;

44(5B) For the purpose of subsection (5A)—

(a) the shareholders of the company at any date shall be substantially the
as the shareholders at any other date if on both those dates—

(1) more than fifty per cent of the paid-up capital in respect o

ordinary share of the company is held by or on behalf of the
persons; and

(ii) more than fifty per cent of the nominal value of the allotted shar

respect of ordinary share in the company is held by or on behalf 0f
same persons; and

(b) shares in the company held by or on behalf of another company sha
deemed to be held by the shareholders of the last mentioned company.

44(5C) In subsection (5B), “‘ordinary share’® meang any share other

share which carries only a right to any dividend which is of— Q

(a) a fixed amount or at a fixed rate per cent of the nominal value of the sl
or

(b) a fixed rate per cent of the profits of the company.

44(5D) Where there is a substantial change in the shareholders f a co
referred to in subsection (5A), the Minister may under

spec.al circumstar
exempt that company from the provisions of that subsection.

44(5E) Where a partnership or

a company is converted into a limited liabi
partnership in accordance with

section 29 or 30 of the Limited Lia
Partnerships Act 2012, the amount ascertained under subsection 44(4) or (5)

any relevant year in respect of that partnership or company shall be allowed for

purposes of ascertaining the aggregate income of that limited liability partner
for a year of assessment following the relevant year,

44(6) Subject to subsection (12), there shall be deducted pursuant to
subsection from the aggregate income of a person for the relevant year reduc
any deduction falling to be made for that year in accordance to subsection (1)
amount equal to any gift of money made by him in the basis year for that yeat
the Government, a State Government, a local authority or an institution
organisation or a fund approved for the purposes of this section by the Direc
General on the application of the institution or organisation concerned:
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rovi t to be deducted from the aggregate income for the
-Pr:):ﬁftdy;};?inﬂrl:s:i?zrfl‘ any gift of money {nade to any jnstitutm.n, organization
::- g'und approved for the purposes of this section by the Director General shall not
m:‘:;e(iin—the case of a person other than a EOHfaIN: seven per cent of the
aggregate income of that person in the relevant year; or . i
{(b) in the case of a company, ten per cent of the aggregate income o
company in the relevant year.

44(6A) Subject to subsection (12), there shall be deducted pu:suan:i to dti;:s
eubsection from the aggregate income of a person for the rele\,:ant year re uce] : aﬂ
;:;, deduction falling to be made for that year in accordance with subsectigg a& =
= ount equal to the value, as determined by the Department of Museums : daeyb
:-'. the National Archives of any gift of artefact, manuscript or pamtmgt m v
him in the basis year for that year to the Government or State Government.

4(f5\ Where an institution or organization is aggrieved by the deqision_ of tge
qrs ‘or General in respect of an application made under‘ supsectrop (6)% :11 e
ii:\"‘nt;\ltiou or organization may, within tbirty. days after being mforr_n;d o he
o ion, appeal to the Minister and the Minister may make any decision as he
iders fit.

(7) In subsection (6)— T JedES:

@’ means a fund administered and augmented by an institut
mal;xization in Malaysia for the sole purpose of carrying out the pbjccnvcshf(l}é'
ich the fund is established or held and that fund is not established or he
ily for profit;

titution”” means an institution in Malaysia which is not operated or conducted
primarily for profit and which is—
(a) ahospital;
(b) a public or benevolent institution;
(c) auniversity or other educational institution; :
(d) a public authority or society engaged solely in resea_rch or othe.r w?r
connected with the causes, prevention or cure of disease in human beings;
(e) a Government-assisted institution engaged in socio-economic research; or
(f) atechnical or vocational training institution; -
“‘organisation’ means an organisation in Malaysia which is not operated or
conducted primarily for profit and which is— ' - |
(a) an organisation established and maintained exclusively to administer an f
augment a public or private fund established or held for‘ the‘ so!e purpose o
the establishment, enlargement or improvement of an institution or solely
for the provision of a scholarship, exhibition or prize for an m@w:_dual fgr
educational work, research work or other simllar- work in an institution or in
what would be an institution if it were in Malaysia;
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(aa) an organisation established and maintained exclusively to admin
augment a public or private fund established or held for the sole pu
carrying out the objective in which the institution is operated or

(b) an organisation established and maintained exclusively to adn

augment a public fund established or held solely for the relief of
among members of the public;

benevolent fund or trust account established or held fqr thi?ﬁ s(giz tp;l?a(;f;
. idi i i individual who has no, or insu ,
ding relief or aid to an mc%m 1 i
& Pxiot\ge lcagse of a dependent individual whose parents or guardiatn ga‘sl i?:(i
ot sufficient means, to pay for the cost of the mediqal treatmen r4gl(2)
g; 181::1(:11 individual to treat a serious disease as defined in subsection ;

A) An institution or organisation referred to in subsection (7)—
(c) an organisation established and maintained exclusively to admi

augment a public fund established and held solely for the purpos

religious worship or the advancement of religion and such fund is to
used—

| - t of its accumulated funds or
(a ly not more than twenty-five per cen ated

i mazl (?t? It)h{:' fund approved under subsection (6) as at the bt?gmmng 0;' t]{i;

bthaasis period for the year of assessment for the carrying on of,

Zarticipation in, a business:

participation 1n, a .

Provi i ived therefrom shall be used solely
ided that the profits or mcome‘denve i i i

?;f z;‘alitable purposes or for the primary purpose for which the institution

o ;ga Lization or fund was established; or

(u\ way carry out charitable activities outside Malaysia with the prior consent
©, Uk B
- of the Minister.

(i) for the construction, improvement, purchase or maintenance
building in Malaysia which is—

(A) intended to be used (and, when constructed or purchaseg
used) exclusively for those purposes; and

(B) intended to be open (and, when constructed or purc
open) to any member of the public for those purposes; or

(i1) to provide facilities to carry on the activity related to those p

B) The reference to the carrying on of, or participation in, a business in
or

raph (7A)(a) shall not include the carrying on of a business by an institution
organisation where— -

i a) the business is carried on in the course of.' the actua{ carrying out of the
1 ) primary purpose of the institution, organization or fund; or

(iii) to provide for the management of the activity related to th
purposes.

I S~
(d) an organisation which maintains or assists in maintaining a zoo, mm '
art gallery or similar undertaking or is engaged in or in connection iy,

: ] : . : i rsons for
~ (b) the work in connection with the business is mainly carried on by pe
promotion of culture or the arts; E

whose benefit the institution, organization or fund was established.

(e) an organisation engaged in or in connection with the counsa vation . S, R

" ‘ : j bsection (12), there shall E

fodm i tisozbgrtn tgxes?lggregate i(ncome of a person to ;v:{xiomﬁpar?ga&t;ﬁ;g(g
he eduction _

( ly, for the relevant year reduced by any dedu }

rd:;ctpgi¥h subsection (1) an am?hunt equal to a(r:f].( ]gz’:;f: a;)jt; nffcr:flgt(l ;rsta‘(’ivc;l lbcgtrl h:rt;

\- is year for that year, for the provision of librar ties which

ﬂwit?fes ]ti j,trlt:«;-, public, to public libraries and libraries of schools and institutions

igher education, not exceeding twenty thousand ringgit.

(f) a Government-assisted organisation engaged solely in “adressing problen
relating to industrial and commercial developmer. 2nd promoting a
enhancing the relationship between the public sector aad the private se

(g) a Government-assisted organisation established and maintained exclus

to administer and.augment a fund established or held solely for prom
nafional unity;

| ' is tion from the aggregate
44 | be deducted pursuant to this subsec at
9t)ne i?i:erefgjlmt' person who is an individual for the relevant year retdxztc:ﬁ:1 tg;
deduction for that year in accurqancg with 'sub_secﬁotn ( l13 ) aéxe tamouncdecil,y 4
(i) an international organisation as defined under the Internati any gift of money or contribution in kmd (the b:salue e:r ft:) ) thmat e bt
Orgam-zation (Privileg'es and ImmunﬂIES) Act 1992 [ACt 485] cal‘rymg 1 ' ol levant local auﬂmrity) made by him in the = li‘dylsabled Volt) )
A S, L provision of facilities in public places for the benefit of dis (
(J) an organisation established and maintained exclusively to administer ¢ :

(h) an organisation established exclusively for the conservation or protection
the environment;

_ L ; : the aggregate

44 ted pursuant to this subsection from the aggregate

augment a fund established or held for the purpose of carrying out project! .5_4(10) e talln dedli:ho ig an individual for the relevant year reduced ]*3’

towards the acculturation of the community in information afn ‘income of a l’el"f_‘"am pe cordancé Witﬁ subsection (1) an am‘ﬂme‘i“ﬂ to
communication technology, approved by the Minister: or any deduction for that year in ac ' :

2017 Commerce Clearing House (Malaysia) Sdn Bhd Thornton’s Malaysian Tax Commentaries




126 Sec 44

any gift of money or the cost or value (as certified by the Ministry of Health)
gift of medical equipment made by him in the basis year for that year

healthcare facility approved by that Ministry, and that amount shall not
twenty thousand ringgit.

44(11) Subject to subsection ( 12), there shall be deducted pursuant tg
subsection from the aggregate income of a relevant person for the relev
reduced by any deduction for that year in accordance with subsection (1) an g
equal to the value of any gift of painting (to be determined by the Nation;

Gallery or any state art gallery) made by him in the basis year for that year tg
National Art Gallery or any state art gallery.

44(11A) There shall be deducted pursuant to this subsection from the ag

income of a person other than an offshore company excluding chargeable o
company and individual for the relevant year reduced by any deduction
year in accordance with subsection (1) an amount equal to the payment ¢
perniagaan which is paid in the basis period for that relevant year to an appro

religious authority established under any written law or any person authoriz
such religious authority:

Provided that the amount to be deducted pursuant to this subsection s
exceed one-fortieth of the aggregate income of that person in the relevant yi

44(11B) There shall be deducted from the aggregate income of a relevant p
for the relevant year reduced by any deduction for that year in accordanca
subsection (1) an amount equal to any gift of money made by the relevant o=ivol
the basis period for that year for any sports activity approved by the Min'nar:

Provided that the amount to be deducted pursuant to this subseciion shall ng
exceed—

(a) in the case of a person other than a company, the ifterence between |
amount of seven per cent of the aggregate income of that person
relevant year and the total amount that has been deducted pursuant t
proviso to subsections (6) and (11C) for that relevant year; or

(b) in the case of a company, the difference between the amount of ten per cf
of the aggregate income of that company in the relevant year and the

amount that has been deducted pursuant to the proviso to subsection
and (11C) for that relevant year.

44(11C) There shall be deducted from the aggregate income of a relevant pe
for the relevant year reduced by any deduction for that year in accordance
subsection (1) an amount equal to any gift of money or cost of contribution in
made by the relevant person in the basis period for that year for any project @
national interest approved by the Minister:
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ided that the amount to be deducted pursuant to this subsection shall not

‘ i her than a company, the difference betwee;n the
3 o) amm:)hfnf acffe s(if:npgﬁoge?mtt of the aggregzﬁe ymcome of that person in the
relevant year and the total amount that has been deducted pursuant to the
proviso to subsections (6) and (11B) for that releva:t year; 0:‘ cogrEmn
i any, the difference between the amount of ten
G :;3;2 Ca?égégg ?;?:gm: of that company in the releyant year and t'he totg.l
amount that has been deducted pursuant to the proviso to subsections (6)
and (11B) for that relevant year.

' i to basis year in relation
4 In subsections (6), (6A), (8) and (l]), references
1(2;0:))mpa,n)r. trust body or co-operative society shall be construed as references to
basis peaioc for the year of assessment of that company, trust body or co-
ative sosiety. .
CH Note: Special provision inserted by Act 644 of 2005, s. 10, effective for the year of
ass=varr ent 2006 and subsequent years of assessment.

g,‘i\::.ml provision relating to section 44 (Finance Act 2005)

(-

| ithstanding the provisions of section 43 of the principal Act and subsec_tlon
" SA?:FEe principfl Actiz introduced by sectiqn 9 of this Act, any amo}mt ascertamf(:)c}
under subsection 44(4) or (5) of the principal Act in respect gf a company :l)*.r any year !
assessment preceding the year of assessment 2006 shall be dlsre':garded for the hl,)arugl’:loﬁ o
‘section 43 of the principal Act unless the Director General is satisfied that the i 20050 er:
of that company on the last day of the basis period for the year of assessmﬁnb ; Wf:(l,'d
i‘nb‘stantially the same as the shareholders of that company on the ﬁrgt day ogéde tgg;s p‘_;c:de;
for the year of assessment in which such amount \f«'ould otherwise be l;;:l i ed ;
section 43 of the principal Act and such amount disregarded shall not be allowed as
deduction in subsequent years of assessment.

For the purpose of subsection (1)}—

(a) the sharcholders of the company at any date shall be substantially the same as the
shareholders at any other date if on both those dates—

(i) more than fifty per cent of the paid-up capital in respect of the ordinary share of
the company is held by or on behalf of the same persons; and

ii i llotted shares in respect of
: ii) more than fifty per cent of the nominal value of the a ;
R ordinary share in the company is held by or on behalf of the same persons;

(b) shares in the company held by or on behalf of another company shall be deemed to
be held by the shareholders of the last mentioned company; and

i i - 2005 ends on or
here the basis period of a company for the year of assessment _
b :ﬂ::ei October 2%05, the last day of the basis period for that company for the year
of assessment 2005 shall be deemed to be 30 September 2005.

i i i f a company referred to in
(3) Where there is a substantial change in the shareholders o
ﬂ-?(shlsectiun (1), the Minister may under special circumstances exempt that company from the
; provisions of that subsection.
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(4) In this section, “‘ordinary share’ has the same meaning assigned to it under
44(5C) of the principal Act.]

NOTES
Amendments. S 44(1)(d) amended by Act A1349 of 2009, s 2(a), deemed to have effect fi
years of assessment 2008, 2009 and 2010, by deleting “‘;and’* at the end of the paragraph.

S. 44(1)(e) amended by Act A1349 of 2009, s. 2(b)(i) and (ii), deemed to have effect for the
of assessment 2008, 2009 and 2010, by substituting:

(i) the word “next’ for “‘thereafter”
(i)) “%; and” for **,”* at the end of the paragraph.

S. 44(1)(f) inserted by Act A1349 of 2009, s. 2(c), deemed to have effect for the yes
assessment 2008, 2009 and 2010.

S. 44(5E) inserted by Act 755 of 2013, s. 135, in force from 26 December 2012,

S. 44(6) amended by Act 785 of 2017, s. 8(a)(i), effective for the year of assessment 201
subsequent years of assessment, by inserting ““or a fund’” after ““local authority or an instituti
organization”’,
S. 44(6) proviso amended by Act 785 of 2017, s. 8(a)(ii), effective for the year of assessment
and subsequent years of assessment, by substituting organization or fund’’ for
organization’’.

Proviso to s. 44(6) substituted by Act 693 of 2009, s. 16(a), in effect for the year of asses;
2009 and subsequent years of assessment.

Definition of “‘fund™ inserted by Act 785 of 2017, s. 8(b), effective for the year of assessment 207 Q 2

and subsequent years of assessment.

Definition of *‘organisation’” para (aa) inserted by Act A1429 of 2012, . 2(a), in force froi: 3
June 2012.

Definition of “‘organisation’” para. (c) substituted by Act A1429 of 2012, 5. 2(b), in force irom 23
June 2012.
Definition of *‘organisation’” para. (¢)(i) amended by Act 761 of 2014, s. 13(a). efizctive for

of assessment 2014 and subsequent years of assessment, by inserting.‘“_ burchase’
““‘improvement’’.

Definition of ‘‘organisation’” para. (c)(i)(A) and (c)(i)(B) amended by Act. 761 of 2014, s. 1 (b)
and (c), effective for year of assessment 2014 and subsequent years of assessment, by inserting ‘g
purchased”” after “‘constructed’’ respectively.

S. 44(7A)(a) amended by Act 785 of 2017, s. 8(c)(i), effective for the year of assessment 2017 and
subsequent years of assessment, by inserting “‘or that of the fund approved under subsection (6)"
after ““funds™’.

S. 44(7A)(a) proviso amended by Act 785 of 2017, s. 8(c)(ii), effective for the year of assessment
2017 and subsequent years of assessment, by substituting “‘, organization or fund™ for “or
organization™’,

S. 44(7B)(a) amended by Act 785 of 2017, s. 8(d), effective for the year of assessment 2017 and
subsequent years of assessment, by substituting **, organization or fund’’ for ““or organization’’.

S. 44(7B)(b) amended by Act 785 of 2017, s. 8(e), effective for the year of assessment 2017 and
subsequent years of assessment, by substituting **, organization or fund”” for ““or organization®’.

S. 44(11B) amended by Act 785 of 2017, s. 8(f), effective for the year of assessment 2017 &
subsequent years of assessment, by substituting ““made by the relevant person in the basis peri
for that year for any sports activity approved by the Minister’’ for “‘or cost of contribution in
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i i i rts activity approved by the
thi ¢ person in the basis period for that year for any spo tivity
4 et;e;i\;asnpcﬂts body approved by the Commissioner of Sports appointed under the Sports

bpment Act 1997 [Act 576]. | ¥
o to 5. 44(11B) substituted by Act 693 of 2009, s. 16(b), in effect for the year of assessmen

and subsequent years of assessment.

o to 8. 44(11C) substituted by Act 693 of 2009, s. 16(c), in effect for the year of assessment

{ assessment.
9 and subsequent years o | h |
o ote. This section continues the fiffh stage in ascertaiing char%eablel income fasr
" dnin 8-5 Here we progress from aggregate income to ascertain a person’s total income fo
ntione .H

\ar of assessment, as follows:

=-‘-‘ = BEGIN WITH the aggregate income for the year of assessment.

" DEDUCT the amount of any business loss for the basis perio&_i for the year of assessment
| I;mm A1l sources, if more than one) (limited to the aggregate income, if less).

~ RESULT, if not gasiive = NIL and STOP. (Adjusted losses which cannot be set off here
can be carried Torward under s 43.)

RESULT, ifpasitive = CONTINUE.

- ]jEDU ‘T any amounts falling to be deducted under Schs 4 or 4B.

= RiSULT, if positive = CONTINUE, ‘ —

[ IEDUCT the amount or value of any gift of money, artefact, manuscript or painting whic
|[; gualiﬁes for deduction under sub-s (6) or (6A).

L) if positive = CONTINUE. |
ﬁii]S]II{ILCE l'hE amount or value of any gift of money or in kind which qualifies for deduction
\ under sub-s (8), (9), (10), (11), (11A), (11B) or (11C).

 DEDUCT any amounts falling to be deducted under s 44A.
RESULT, if positive = CONTINUE.
DEDUCT any amounts falling to be deducted under s 44B.
| RESULT, if positive = total income for the year of assessment.
RESULT, if not positive = IGNORE.

Several new sub-sections have been added in recent years and the_o_rder_ of deduction, wh;ch haé
been restated several times, has become complicated. Also, no provision 1s made for cagy. orwaf) -
of any unused amount where the deductions cannot be made in ﬁlll due to an insu 1c1t;ncy 2]
ﬁijus‘ted income. With so many different deductions available, the introduction of a carry-forwar
p;i"av-isiou would be welcome.

Priority of set-off. For deductions to be given in priority to any deduction under sub-s (1)(c) of this
section, see ss 60F, 60H and 63B below.

Deduction pursuant to sub-section (2). For ascertaiqment_of adjusted loss, see s 4OSab?ve;an0;
deduction of excess adjusted loss from statutory business income, see s 43 above. So far &
limited liability partnership is concerned, this is to mc_lude the adjusted lpss og ; c;)rtl;pargmﬁea‘
partnership converted into a limited liability partnership in accordance lw1th S s 0 : e = C.ase
Liability Parmership Act 2012. 1t is not clear how the set _off‘fc_»r losses will be ag th'et 1::1 the sase
of a partnership where adjusted losses are attributed to individual partners and not to
partnership (see s 59 below).
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Deduction pursuant to Schedule 4. Schedule 4 below applies to ascertain the amount of any
deduction under this section (sub-s (1)(b)) in respect of expenditure on prospecting operationg
para 13 as to an insufficiency of defined aggregate income and paras 2 and 3 as to the claim fgy
deduction. For the addition to aggregate income, see s 43(1)(c) below.

Deduction pursuant to Schedule 4B. Schedule 4B below applies to ascertain the amount of
deduction under this section (sub-s (1)(b)) in respect of pre-operational business expenditure, See
para 4 as to an insufficiency of defined aggregate income. -

Deduction falling to be so made pursuant to section 44A. Section 44A (group relief) applies fg
determine the amount, if any, that a claimant company is entitled to deduct in respect of the
surrender of losses.

Deduction falling to be so made pursuant to section 44B. Section 44B (carry-back losses)
applies to determine the amount of adjusted loss, if any, that an eligible company may deduct. The
deduction is only available for the years of assessment 2008 and 2009.

Institution or erganisation approved for the purposes of this section by the Director General,
For power of the Director General to give approvals, see s 148 below. Many institutions o
organisations have been approved by the Director General for the purposes of this section and
published in the Gazette. Space does not permit the inclusion of the full list in this work. It should
be noted that approval for the purposes of this section is given on the application of the institutiop
or organisation. Approval under this section also forms the basis for exempting the income of the
institution or organisation itself under para 13(a) of Sch 6 below. New sub-s (6B) makes provisiog
for an institution or organisation aggrieved by the Director General’s decision on an application
under sub-s (6) to appeal to the Minister of Finance,

Sub-sections 44(7A) and 44(7B) set some specific limits on the organisations which may b
approved by the Director General under sub-s 44(6) by defining the extent to which such hadiey
may use their funds for business purposes. They also confer on the Minister of Finanze a
discretionary power of consent by which he may control the carrying out of charitable. aciivities
outside Malaysia.

Gift of money (sub-section (6)). To constitute a gift, it must appear that the zroperty transferred
was transferred voluntarily and not as the result of a coniractual obligation fo cransfer it, and that no
advantage of a material character was received by the transferor by way <t weturn; see FCT v Me
Phail (1968) 117 CLR 111, cited in SB Sdn Bhd v Director General o) Inland Revenue (1995)
MSTC 2,417.

A limit is set upon the amount of cash gifts qualifying for deduction. The deduction cannot exceed,
in the case of a company, 10% and, in any other case, 7% of aggregate income of the relevant year
in respect of any gift.

In Ketua Pengarah Hasil Dalam Negeri v Perbadanan Kemajuan Ekonomi Negeri Johor [2009] 3
AMR 569, the Court of Appeal overturned the decision of the Special Commissioners and reversed
the order of the High Court, holding that a gift of money deductible under this section can be
apportioned between exempt and non-exempt income. In the context of s 127 below, income means
chargeable income, not gross income, and any exemption can only be applied after the chargeable
income is ascertained.

Gifts for sports (sub-s (11B)) and for projects of national interest (sub-s (11C)) also qualify for

deduction. The deductions under these headings are also limited to a percentage of aggregalé
income, 10% in the case of a company and 7% in any other case, However, the limits aré
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(he application of this section, in relation to a company, trust body or co-operative society, will also

rebate
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essively curtailed so that no more than 10%, or 7% as the case may be, of aggregate income
: chéle year is deducted in respect of amounts qualifying under sub-ss (6), (11B) and (11C)
iz;bmed. The meaning of “‘projects of national interest’ is not stated.
Basis year- To accord with the adoption of the basis period as the basis for all sources of income of
trust body or co-operative society (see s 21A), sub-s 44(12) was inserted to ensure that

be by reference to basis periods rather than basis years.

Zakat perniagaar. Zakat refers to the religious dues paygble by Mug]jms. Zakat perniagaan is Paid
By companies and other bodies on business profits. Individuals making zakar payments can claim a
; of tax under s 6A above. An offshore (Labuan) company (see s 2 above) which has not opted
to pay ordinary income tax can claim a rebate of tax under s 8A of the Labuan Bzcsinem. Activity
Tax Act 1990 [Act 445]. Companies and other bodies paying zakar perm‘agaan{ are not eﬂt_Lﬂed toa
rebate but arc given a deduction from aggregate income not exceeding one-fortieth of that income.

Substantial chang? in the shareholders of a company. Normally, a loss which camlotAbe relieved
under this section due to an absence or insufficiency of aggregate income can be carried forward
and utiliscd 10 accordance with s 43 below. For a company, sub-s (5A), introduced from year of
assessoien. 2006, has the effect of nullifying any carry-forward where there is a substantial change
in sk- -eholding. However, the effect of this is mitigated considerably by a concession announlceq
4. e Minister of Finance in January 2008, effective from the year of assessment 2006, whel.‘em it
\yas announced that only dormant companies will be subject to the restriction following a
sﬁbstantia] change in shareholding. It has been confirmed that, in the case of multiple holdings,
only a change in control by the ultimate shareholder will be taken into account.

It has also been confirmed that changes during the pioneer period of a company will be
disregarded, as will changes due to privatisation, nationalisation and reorganisation where the
government is an interested party. For affected companies, each year for which there is an
unrelieved loss must be examined. There will be no carry-forward if the shareholders at the end of
the basis period are not **substantially the same’” as those at the first day of the next basis period in
which there is statutory business income which would otherwise have allowed the loss to be
relieved under s 43. “‘Substantially the same’ means that more than 50% of the paid-up and
nominal ordinary share capital is held by or on behalf of the same persons. A change can also affect
the availability of losses brought forward from earlier years. See the special provision reproduced
below.

See also Sch 3 below for the restrictions on the carry-forward of capital allowances which work in
a similar way to the restrictions on relief for unabsorbed losses. For many years, the Inland
Revenue Board has tried to counter tax avoidance involving the transfer of ownership of tax loss
companies by using the unpredictable general anti-avoidance provisions of s 140, below; see the
Special Commissioners’ decision in SBP Sdn Bhd v Director General of Inland Revenue (1988)
MSTC 243; (1988) MSTC 2,053. The new provisions provide more certainty for both the Inland
Revenue Board and the taxpayer.

Definitions. For ““business’, “‘Minister’’, ““total income’’, ‘“‘individual”, ‘‘aggregate income”’,
““adjusted loss™, ““source’’, ““basis peried’’, ‘‘Director General”’, “*‘company’’, *‘trust body™, “*co-
operative society’’, “‘offshore (Labuan) company’’, *‘year of assessment’’, ‘‘aggregate income’’,

“limited liability partnership’’, see s 2(1) above. For *‘income’”, see s 2(2) above.
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SECTION 44A

44A(4) Subject to subsection (35), any amount of adjusted loss surrendered under

44A. Group relief for companies .
this section for any year of assessment—

; . : all be the amount or aggregate amount of the adjusted loss or the excess
44A(1) Spbject to this section, a company (referred to in this section (@) 21; that amount of the Sufr%rnfeﬁng company for thjat year of assessment as
*‘surrendering company’’) may surrender not more than seventy per cent of ascertained under subsection 44(4) or (5);
adjusted loss in the basis period of a year of assessment to one or more r
companies (referred to in this section as a “‘claimant company’’): (b) shall be allowed to a claimant company as a deduction in ascertaining the
total income of the claimant company in accordance with subsection 44(1);

Provided that the surrendering company and the claimant company shall | s

resident in the basis year for that year of assessment and incorporated in Mal

(c) shall not exceed the defined aggregate income of the claimant company for

44A(2) Subsection (1) shall apply if for any year of assessment— % st venr of asmaimeit

(a) the surrendering company and the claimant company—

(i) are related companies throughout the basis period for that yes 44A(5) Where the amount of adjusted loss is—

assessment and the twelve months period immediately preceding (a) surrendzred to more than one claimant company, the adjusted loss shall be
e e fullv deducted in accordance with subsection (4) to the first claimant
(ii) have paid-up capital in respect of ordinary share of more than company before any excess of the adjusted loss is sur_rendered and deducted
million five hundred thousand ringgit at the beginning of the ba 111 accordance with that subsection to the second claimant company and so

period for that year of assessment; on; or

(iii) have twelve months basis period ending on the same day; ) claimed by a claimant company from more than one surrendering company,
the adjusted loss surrendered from the first surrendering company shall be
deducted in accordance with subsection (4) to that claimant company before
the adjusted loss is surrendered from the second surrendering company be

. deducted in accordance with that subsection to that claimant company and
(v) are subject to tax at the appropriate rate as specified in paragrapk 2% 0 o1,
Part I of Schedule 1; and

i i : g ' i i . d the
) the claimant company has a defined aggregate income for that year of 44A(6) For the purpose of s‘ubsectjon (5), t}_?'e Isuljrendermg compdany dan
“ assessment. o S e claimant company shall ascertain the order of priority in respect of the adjusted loss

~ surrendered or claimed but if that loss cannot be effected in accordance with the
44A(3) For the purpose of this section, a surrendering company and claiman order of priority specified by any surrendering company or claimant company the
company are related companies if at least— amount of adjusted loss surrendered or claimed shall be dealt with in such manner
as the Director General thinks reasonable and proper.

(iv) make an irrevocable election to surrender or claim an amount o
adjusted loss in the return furnished for that year of assessment
section 77A; and

(a) seventy per cent of the paid-up capital in respect of ordinary shares of th
surrendering company is directly or indirectly (through the medium of o
companies resident and incorporated in Malaysia) owned by the clai
company, or

44A(7) Notwithstanding that a company to which subsection (3) applies, owns at

least seventy per cent of the paid-up capital in the other company, it shall not be

treated to have satisfied that subsection unless additionally in the year of

(b) seventy per cent of the paid-up capital in respect of ordinary shares of the assessment the first mentioned company is beneficially entitled to at least seventy
claimant company is directly or indirectly (through the medium of per cent of—

companies resident and incorporated in Malaysia) owned by th ) T
sun‘g}dering company; or = #5ie) p (a) any residual profits of the other company, available for distribution to that

: T . | other company’s equity holders; and
(c) seventy per cent of the paid-up capital in respect of ordinary shares of th

surrendering company and claimant company are directly or indirectl any residual assets of the other company, available for distribution to that
owned by another company resident and incorporated in Malaysia. other company’s equity holders on a winding up.
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44A(8) Notwithstanding any other provision of this section, where—

(a) a claimant company has made an election under subsection (2), th
company shall not in that year elect to surrender its adjusted loss tg
other claimant company; or

(b) a surrendering company has made an election under subsection (2)
company shall not in that year elect to claim any adjusted loss fro
other surrendering company.

44A(9) Where—

(a) in the basis year for a year of assessment the Director General discoy
the adjusted loss as mentioned in subsection (4) ought not to have
deducted in arriving at the total income of the claimant compa
Director General may in that year or within five years after its exp:
make an assessment or additional assessment in respect of that comp
order to make good any loss of tax; or

(b) the surrendering company gives an incorrect information in the
furnished under section 77A in respect of the amount of adjusted
surrendered, the Director General may, by a notice in writing, TeqUire
surrendering company to pay a penalty equal to the amount of tax
had or would have been undercharged by the claimant comp
consequence of the incorrect information and where the surren
company is dissatisfied with the penalty, the surrendering conipany
within thirty days of being notified appeal to the Special Commissioners
if the notice were a notice of assessment and the provision of this A

relating to appeals shall apply accordingly with any nee
modifications.

|
|

R

|
44A(10) The provisions of this section shall not apply to a company tor a bas
period for a year of assessment where the period during which that ¢ympany—

(a) 1s a pioneer company or has been granted approva! fo: investment
allowance under the Promotion of Investments Act 1926;

(b) is exempt from tax on its income under section 54A, paragraph 127(3
subsection 127(3A);

(c) has made a claim for a reinvestment allowance under Schedule TA;

(d) has made a claim for deduction in respect of an approved food produc
project under the Income Tax (Deduction for Investment in an App!
Food Production Project) Rules 2006;

(e) has made a claim for deduction under the Income Tax (Deduction For
of Acquisition of Proprietary Rights) Rules 2002;

(f) has been granted a deduction under the Income Tax (Deduction For Cost ¢
Acquisition of a Foreign Owned Company) Rules 2003; or

(g) has made a claim for deduction under any rules made under section 154 ant
those rules provide that this section shall not apply to that company.

2017 Commerce Clearing House (Malaysia) Sdn Bhd

art 11l Ascertainment of Chargeable Income

Sec 44A 135

44A(11) For the avoidance of doubt—

the amount of adjusted loss surrendered under this seqtion shall be
disregarded for the purpose of ascertaining the aggregate mcome of the
surrendering company under section 43; and

(a)
(b) the provisions of this Act shall apply to any adjusted loss of the

surrendering company which is not surrendered under this section.

44A(12) In this section—

i i i i an
ssicommercial loan” means any borrowing which entitles the creditor to any

return which is of only—
(a) a fixed amount or at a fixed rate per cent of the amount of the borrowing; or
(b) of - fixed rate per cent of the profits of the company;

i IRy i f assessment, means the
sdefined agoregate income’’, in relation to a year o :
yflapg.ate in(g:ome of a claimant company for that year reduced by a deduction made
;:?:?suant to paragraphs 44(1)(a), (b), (c) and (d);

“‘equity holder” means any holder of ordinary shar.e in the claimant or
surrendering company or any creditor of that company in respect of any non-
commercial loan;

snon-commercial loan”’ means any borrowing other than a commercial loan;

“ordinary share’® means any share other than a share which carries only a right
to any dividend which is of—

I (a) a fixed amount or at a fixed rate per cent of the nominal value of the shares;

or
(b) a fixed rate per cent of the profits of the company;

sresidual assets’ means net assets of the claimant or surrendering company after
distribution made to—

(a) creditors of that company in respect of commercial loans; and
(b) holders of shares other than ordinary share,

and where that company has no residual asset, a notional amount of one hundred
ringgit is deemed to be the residual assets of the company;

“residual profits’” means profits of the claimant or surrendering company after
deducting any dividend which is of—

(a) a fixed amount or at a fixed rate per cent of the nominal value of the shares
of that company; or

(b) a fixed rate per cent of the profits of that company,
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SECTION 44B
but before deducting any return due to any non-commercial loan creditor which i«
not of— y

botrowin ate per cent of 44B Carry-back losses
(i) 1 t or at a fixed rat r cent of the amount of
ing; or ‘

.

44B(1) In this section— |

(ii) a fixed rate per cent of the profits of that company,

and where that company has no residual profit, a notional amount of one h ndreg

scadjusted loss”” means the amount or aggregate amount of the adjusted loss of a
ringgit is deemed to be the residual profits of that company.

. |
on from a source of his or the excess of that amount for the basis period for a |
J}éar of assessment as ascertained under subsection 44(4) or 44(5);

NOTES

widefined aggregate income’’, in relation to a year of assessment, n_leanzl ;g:
aggregate income of the person for that year reduced by any deduction

Amendments. S. 44A(1) amended by Act 693 of 2009, s. 17, effective for the year of assessmen( pursuant to peragraphs (a), (b), (¢), (d), and (e) of subsection 44(1); |

2009 and subsequent years of assessment, by substituting the words **seventy per cent’ for fifty
per cent’’,

“impieniately preceding”’ in relation to a year of assessment, means— ‘

S. 44A(9)(a) amended by Act 755 of 2013, s. 16, in force from 1 January 2014, by substimting
““five”” for “‘six’’.

(1) for the year of assessment 2009, the year of assessment 2008; and

Group relief. See Public Ruling No 7/2016 *“Group Relief for Companies”’.

(b) for the year of assessment 2010, the year of assessment 2009.

Irrevocable election. See Forms C(RK-T) Claimant Company and C(RK-S) Surrendering
Company.

44B(2) Subject to subsection (6), this section shall apply if—

The surrendering company and the claimant company. A company having an adjusted loss in a
basis period may surrender up to seventy per cent (fifty per cent prior to the year of assessmen;
2009) of that loss to one or more related companies. The loss is relieved by sct-off against fie
““defined aggregate income”” of the claimant company for the same basis period. Where relévant, |
surrendering companies and claimant companies are to decide on the order in which they vriit apply |
surrender or set-off. A number of pre-conditions apply; companies must be.resicent and
incorporated in Malaysia; they must be “‘related companies’’; they must have coterimiious basig |
periods of 12 months; each must have a paid-up share capital of more than RM?.5 million; each
must be taxed at the full rate of income tax; and any company which is a picneer company or
entitled to any one of a long list of tax incentives is ineligible. The surrender and claim is to be
made by an irrevocable election in each company’s Form C.

(a) the basis period of a person for the year of assessment 2009 or 2010 and thf}
basis period for the year of assessment immediately preceding the year o
assessment 2009 or 2010 ends on the same day; and

(b) that person is subject to tax at the appropriate rate as specified in paragraph
1, 1A, 2 or 2A of Part [ of Schedule 1.

r
p iect to this section, where a person has made an irrevocable election
-b ﬁgg )subizgﬂion (4), the amount of the adjusted loss of that person frgm atlhsac;lu;ﬁz
of his for the basis period for a year of assessment 2009 or 2010,};}{1 ;r e
' adjusted loss surrendered by that person pursuant to section 44A, s ? e S
" as a deduction in ascertaining the total income of that persongor azgw u
assessment immediately preceding the year of assessment 2009 or ;
accordance with subsection 44(1).

Defined aggregate income. This means aggregate income as per s 43 above as reduced by the

claimant company’s own adjusted loss for the same basis period, if any, and by certain other
deductions specified by s 44(1) above.

Related company. The relationship specified is at least 70% common control where one company
controls the other or both are controlled by a third company. In addition, there must be the same
degree of entitlement to residual profits and assets of the company controlled.

Penalty. It is worth noting that the section provides for a penalty to be imposed on a surrendering
company giving incorrect information about the amount of adjusted loss surrendered. The penalty
is equal to the amount of tax undercharged as a result of the incorrect information, It is not clear
whether this penalty is in addition to or in substitution for the penalty imposable under s 113 below.
A right of appeal has been introduced with effect from year of assessment 2007.

Definitions. For “‘company™, “adjusted loss™, ‘‘basis period™, ‘‘total income”’, ‘“‘year of
assessment™, “‘resident’”, “‘Director General™’, *‘assessment’’, “aggregate income’, *‘Special
Commissioners’’, see s 2(1) above.

44B(4) For the purpose of subsection (3), a person shall make anf IH?‘LO?‘;::
election, either for the year of assessment 2009 or 2010, in the return u(;'n]m eﬁom
the yearr of assessment 2009 or 2010 to deduct an amount of the ‘adju_ste 0ss -
a source of his for the basis period for that year of assessment mlascertalg!ng e
total income of that person for the year of assessment immediately preceding
year of assessment 2009 or 2010.
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44B(5) The amount of adjusted loss of a person from a source of his for the b
period for a year of assessment 2009 or 2010 to be deducted pursuant to subse

(3)—
(a) shall not exceed one hundred thousand ringgit; or

(b) where the amount of the defined aggregate income for the year

assessment immediately preceding the year of assessment 2009 or 2131
less than one hundred thousand ringgit, shall not exceed the amount of t
defined aggregate income,

44B(6) The provisions of this section shall not apply to a person if during
basis period for a year of assessment 2009 or 2010 and the basis period for a

of assessment immediately preceding the year of assessment 2009 or 2010, th
person—

(a) is a pioneer company or has been granted approval for investment ¢
allowance under the Promotion of Investments Act 1986;

(b) is exempt from tax on its income under section 54A, paragraph 127(3)(b)

subsection 127(3A), or tax paid or payable by that person for that year
assessment is remitted under section 129;

(c) has made a claim for a reinvestment allowance under Schedule 7A;

(d) has made a claim for deduction in respect of an approved food producti- \
project under the Income Tax (Deduction for Investment in an Appro
Food Production Project) Rules 2006 [P.U. (4) 55/2006];

(e) has made a claim for deduction under the Income Tax (Deduciicr 10r C
of Acquisition of Proprictary Rights) Rules 2002 [P.U. (4) 63/ 2],

(f) has made a claim for deduction under the Income Tax (L.2c.ction for

of Acquisition of a Foreign Owned Company) Rulez 2003 [P.U. (2
310/2003]; ]

(g) has made a claim for deduction under any rules made under section 154
other than the rules“specified in paragraphs (d), (e) and (f), and those rule
made under section 154 provide that this section shall not apply to th
person;

(h) is an investment holding company under section 60FA;

(1) carries on insurance business under section 60, inward re-insurane
business under section 60A or offshore insurance business under sectio
60B;

(j) carries on takaful business under section 60AA; or

(k) in the case of an individual, has no source consisting of a business,
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' 44B(7) Where in the basis year for a year of assessment the Director General

di ers that the adjusted loss referred to in subsection (3) ought not to 1'fave been

| o d in arriving at the total income of a person for the year of assessment
Sieduc(tie‘:ateh\/ preceding the year of assessment 2009 or 2010, t.he ‘Duector General
gla?;‘the first-mentioned year or within six years after its expiration—

(a) make an assessment or additional assessment in respect of that person in
order to make good any loss of tax; and

i he amount of tax, which had or
equire that person to pay a penalty equal to t
F ivguld have been undercharged by that person, pursuant to an assessment
made under paragraph (a).

44B(8) or the avoidance of doubt—
(a) tae amount of adjusted loss which has been allowed as a df:ductian. p}lrsuglnt
t;) this section shall be disregarded for the purpose of ascqrtamlgg 1]1e
aggregate income of a person for a year of assessment imme ‘1atedy
following the year of assessment 2009 or 2010 under subsection 43(2); an

isi i f the adjusted loss (if
he provisions of this Act shall apply to the balance o . : _
) ;n‘;?of a person which has not been allowed as a deduction pursuant to this
section.

NOTES

Amendments. S. 44B inserted by A1349 of 2009, s 3, deemed to have effect for the years of
assessment 2008, 2009 and 2010.
Adjusted loss and defined aggregate income. Eligibility fqr r?[_lief 1by ca;E; gbeac:f[ ic;fal\?;?::) l\év?;
i i ent’s 2009 economic stimulus pa ’
made available to implement the Goverm_ncn _ ( ; el B i s
i i s sustained in the basis period for either the yeat
- e, ﬁd__]US_ted e 4 i ther limitations. The relief for any year
2 2010. 1t is not limited to companies but there are other li 3 :
izsog:p;fid at RM100,000 or the amount of the defined aggregate mcom)e f(efﬁt}elctwely t?ca siieﬁ;i
't eligi i ken into account) for the year o
income afier all other eligible deductions have been_ tak e e g Lensmmer.
i i i : lief is allowed as a deduction in calculating to
immediately preceding the year of loss. The loss re d L
i g b-s (6) for the list of the situations _
income (see s 44 above for the order of set o_fﬂ. %ee sul :
di:guah'}y the person from for claiming the relief. For adjusted loss, see s 40 above. For partnership
losses, see s 59 below.

i i jod™”, °° income”’, “‘year of
Definitions. For ‘‘person’’, ‘‘adjusted loss’, *‘basis p?flo‘d‘ . tottal e ,Seeys A
assessment’’, ‘‘return’’, ‘‘Director General’’, “‘assessment’, “‘aggregate 5
above.

Special provision relating to section 44B. The special provision contained in ls ;0 ;)8" t‘ﬁe iz;(;r;i
Tax (Amendment) Act 2009 has effect for the years of _asscssr.ne‘nt 2008, 2009 and ff tm pthe i
any tax refund made to a company as a result of claiming relief under s 44B from affecting

balance or revised 108 balance of the company.
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X
312 Sec 109 on and Recovery of Ta

Income Tax Apy . ,collecti

diting. See note to s 108 above.
or cre J

] 2 above.
- 1, Pt 11 below.

4 above and Sch 1, _

e ° 6(1)(:1) may. For powers of the Director General, see s 148 below.
tor Gener :

shall be a debt due from him to the Government and shall be payabje et te to s 77 above. ; - General’’, “‘partnership’”,
e one montT Seel‘gf?’e “resident”, “‘approved loan’", **Director General™, “*partnership
pns. For Froya ’
109(3) Where in pursuance of this section any amount is paid tg |

General by the payer or recovered by the Director General from the a
Yy the pay ¥y p. SECTION 109A

r J ; % blic entertainer
(hat amount towards neyent of the dax charged on the Persof lication of sections 109 and 110 to income derived by a pu
. App ica

& . .
lhe IOVISION 5] t d 10 ha pp]y i
1 S Of sections ]”9 an I S ] a {Iatls Jﬂl“t]“tils’ to
Loor OthEr mcome 1n I‘eSpect Of SErvices perf()rmed (8] I'GIldCIGd 1T
AL

that person as a debt due to the payer. a by a public entertainer.

109(3A) Notwithstanding the foregoing subsections, where the amo

- A s with appropriate
the payer under subsection (1) is increased by a sum under subsec AU dis. The generally understood meaning is *“in the same manner P
i i o mutandis.

for the context™”. .
g 1, Pt Il below.
. 5 6(1)(b) above and Sch 1, o .
. Se]e:or ‘(‘public entertainer’’, see s 2(1) above. For “‘income”’, see s 2(2)
omSs.

109(4) In this section ““person” includes a partnership,

SECTION 109B

f]‘
DEdUCthll 01 tax il om SPECIal ClaSSGS Of income in Certﬂln cases det”ed om
.

Amendments. Proviso (o s, 109(1) substituted by Act 693 of 2009, s. 33(a), in opciation on g
lanuary 2009,

5. 109(3A) inserted by Act 693 of 2009, s. 33(b), in operation on 9 January 2009,

General note. This section provides for the deduction of tax from payments o f initerest or royal
non-residents. It is not a final liability if the Payee is in fact resident or SVen,in some cases, if
not. Whether a liability exists, and the extent of it, depends upon oths Lrovisions of the Act
the liability to tax of a non-resident in respect of interest or royalty, sec s 6( I)(b) above and |
below; for the offset of tax deducted under this section against the tax charged on the payee

chargeable income, if any, see s | 10(1) below.
Business carried on by such person in Malaysia. See note 10 s 12 above,
Derived from Malaysia. See note 1o 5 3 above.

laysia

. st *?) is liable to
9B(1) Where any person (in this section referred to as ‘‘the payer’’) is lia

-res] e :
payments to a non-residen _ X lovse: in
Pme services rendered by the non-resident person (;r l(l;sthinjlr?stgllatiﬁﬂ
. ction with the use of property or rights belonging to, urchased from,
g?n(l:}:?eration of any plant, machinery or other apparatus p

such non-resident; - P g =
I (b) for technical advice, assistance or services rendered in ¢

i i ienti industrial or
technical management or administration of any scientific,
ec ‘ ‘ -
commercial undertaking, venture, project or scheme;

Failure to deduct, The amount not deducted, together with the penalty increase applicable
becomes a debt due to the Government (sub-g (2)); the amount not dcducted_ may be recovered from de under any agreement or arrangement for
the payee as a debt due to the payer (sub-s (3)(b)); the interest or royalty is not deductible by (c) for rent or other payments ma

payer from his gross incorne, unless he has paid to the Director General the amount referred the use of any moveable property, . aying or crediting
sub-s (2) (s 39(f) above). A similar prohibition on deduction from gross income applies und . d to be derived from Malaysia, he shall, upon p i’ onts ahct
18(h) of the Perroleum Income Tax Act 1967, See also failure to deduct under s 1098 below. which is desm?ie duct therefrom tax at the rate applicable to Suil F{’%};ﬂ;ayi;l g or

the S, ithi n a

%hgggl?; not that tax is so deducted) shall within one mu(;ﬁtof that tax to the
Ifémditing such payment, render an account and pay the amo

- Director General:

' . . ; ries
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the company became liable on grossing up payments made to non—r_esidel}ts Without
-0 tax was hot a cost of production or an expense wholly and exclusively incurred in
ni%comc and was prohibited from deduction under the relevant sections of both Acts,

5

ment. Failure to pay to the Director General an amount deducted under sub-s (1), or an

8y hich should have been deducted, leads to an increase in the amount payable. Since 2

A‘m 2006 the increase has reverted to 10% of the tax paid late, rather than 10% of the 21088
! t Such an increase is not available for offset or repayment.

Provided that the Director General may under special circumsta
extension of time for tax deducted to be paid over.

109B(2) Where the payer fails to pay any amount due from him unde
(1), that amount which he fails to pay shall be increased by a sum equal
cent of the amount which he fails to pay, and that amount and the incre
shall be a debt due from him to the Government and shall be payable ot

the Director General. ving OF erediting. See note to s 108 above.
109B(3) Where in pursuance of this section any amount is paid to the | ate. See s 6(1)(¢) above and Sch 1, Pt V below.

General by the payer or recovered by the Director General from the payer—

(a) the Director General shall, in the manner provided by section 1
that amount towards payment of the tax charged on the person to
payer was liable to pay the payments to which the amount relates;

(b) if the payer has not deducted that amount in paying the payme
subsection (1) with respect to which the amount relates, he may Tegi
amount from that person as a debt due to the payer.

Director General may. For powers of the Director General, see s 148 below.

yithin one month, See note to s 77 above.
itions. For “‘resident’’, *‘employee’”, “‘rent””, *‘Director General”’, *‘partnership™, see s 2(1)

3

_ _ SECTION 109C
109B(3A) Notwithstanding the foregoing subsections, where the amo

from the payer under subsection (1) is increased by a sum under subsection

Director General may in his discretion for any good cause shown remit the wiy

or any part of that sum and, where the amount remitted has been paid, th ‘
Q

1097, Neduction of tax from interest paid to a resident

sl sl e it e 0C(1) Where any person (in this section referred to as “‘the payer’’) is liable to
/ interest (other than interest exempt from tax under this Act or any order made
hereto) accruing in or derived from Malaysia to an individual resident in Malaysia,
shall upon paying or crediting such interest deduct therefrom tax at the rate
pplicable to such interest, and (whether or not that tax is so deducted) shall within
‘one month after paying or crediting the interest render an account and pay the

ount of that tax to the Director General:

109B(4) In this section ““person”’ includes a partnership.

N\
NOTES

Amendments. Proviso to s. 109B(1) substituted by Act 693 of 2009, s, 34(a), in«oneiation on §
January 2009. )

8. 109B(3A) inserted by Act 693 of 2009, s. 34(b), in aperation on 9 January 2604

General note. This section provides for the deduction of tax from paymen. to-non-residents of
kinds covered by s 4A above. It was confirmed by the High Court in Wade MY Sdn Bhd v
Pengarah Hasil Dalam Negeri (2016) MSTC 930-132 that this section aoes not apply to reside
The deduction will usually represent a final liability, but see the note to s 4A. For the offset of
deducted under this section against the tax charged on the payee’s chargeable income, if any, st
110(1) below. See also the Inland Revenue Board Public Ruling No 1/2014 ““Withholding Tax
Special Classes of Income” which supersedes Public Ruling No 4/2005 and two subs
Addendums.

Derived from Malaysia. See note to s 3 above.

Failure to deduct. The amount not deducted together with the penalty increase applicable to
becomes a debt due to the Government (sub-s (2)); the amount not deducted may be recovered fio
the payee as a debt due to the payer (sub-s (3)(b)); the payments are not deductible by the
from his gross income, unless he has paid to the Director General the amount referred to in s
(2) (s 39(f) above). A similar prohibition on deduction from gross income applies under s 18
the Petroleum Income Tax Act 1967,

In Esso Production Malaysia Inc v Director General of Inland Revenue (2003) MSTC q4016, ! he
High Court confirmed the finding of the Special Commissioners that there is no basis for regrossint
under the fncome Tax Act 1967 or under the Petroleum Income Tax Act 1967, Withholding tax

Provided that the Director General may under special circumstances, allow
‘extension of time for tax deducted to be paid over.

109C(2) Where the payer fails to pay any amount due from him under subsection
(1), the amount which he fails to pay shall be a debt due from him to the
Government and shall be payable forthwith to the Director General.

109C(3) Where in pursuance of this section any amount is paid to the Director
General by the payer and if the payer has not deducted that amount in paying the
payment under subsection (1) with respect to which the amount relates, he may
‘recover that amount from that individual as a debt due to the payer.

109C(4) In this section “‘person’” refers to a bank or Islamic bank licensed
under the Financial Services Act 2013 or the Islamic Financial Services Act 2013,
as the case may be, a registered co-operative society, Ba:ﬂ(__Sunpana.I) Nasional,
Bank Pertanian Malaysia, Lembaga Urusan dan Tabung Haji, Malaysia Building
Society Berhad, or any other institution that may be approved by the Minister.
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NOTES | | |
Where in pursuance of this section any amount is paid to the Director
by the payer or recovered by the Director General from the payer—

irect : 1 1 er ided section 110, apply
g ector General shall, in the manner provided by sectio :
g?:t E;ount towards payment of the tax charged on the unit holder to whom

the payef distributes income to which that amount relates; and

- . : ot dedu ‘ amount in distributing the income under
i er has not deducted that amount in distributing _ |
3 slili};Zcrz?gn (2) with respect to which that amount relates, he may recover
that amount from that unit holder as a debt due to the payer.

( i ing i i here the amount due
Notwithstanding the foregoing subsections, w :
ﬂ;: g;ayaf under subsection (2) is increased by a sum under s_ubsec_tu;ﬁ (S)iltli:
or General may in his discretion for any geo_d cause shown r__emlt ! e W ctv
y part of that sum and, where the amount remitted has been paid, the Director
shall vepay the same.

Amendments. S. 109C(4) amended by Act 785 of 2017, 5. 20, in force from 30 Jyp,
substituting “‘Islamic bank licensed under the Financial Services Act 2013 or the [slamie F;
Services Act 2013, as the case may be™ for ““finance company licensed under the By
Financial Institutions Act 1989 [der 372] or the Islamic Banking Act 1983 [dct 276]™,

General note. This section provides for the deduction of tax from payments of intereg
and certain other bodies (see sub-s (4)) to resident individuals. Tt is a final liability to tax. &
6(1)(f) above for the liability to tax of such a person. 3

Accruing in or derived from Malaysia. See note to s 3 above. .

Any other institution that may be approved by the Minister. To date, no other inst tion r

been approved by the Minister.

Failure to deduct. The amount not deducted becomes a debt due to the Government (
and it may be recovered from the payee as a debt due to the payer (sub-s (3)).

Interest. See note to s 4 above, der thi
L i ( der this

Paying or crediting. See note to s 108 above. ) Section 110 shall apply mutatis mutandis 1o tax deducted un

Tax rate. See s 6(1)(f) above and Sch 1, Pt VI below, { \

The Director General may. For powers of the Director General, sec s 148 below. q

Within one month. See note to s 77 above, 1 0TS . . I
Definitions. For *‘individual’, *‘resident”’, ““Director General™’, “‘co-operative society™, sep ‘mﬂnzlgg;s. Proviso to s. 109D(2) substituted by
2(1) above. _ . | |

. : 9D(4A) inserted by Act 693 of 2009, s. 35(b), in operation on 9 January 2009.

trust. This expression as used here has the special meaning given to it by s 61A(2) al:.wove.
SRCHION 109D ction of fax. This section provides the mechanism for collection of tali{ ﬁquETmzlt hglgglé
. i istributi -eX¢ i see

109D. Deduction of tax on the distribution of income of a unit trust an resident companies on the distribution of the tax-exempt income of a

i : i h I, Pt X below, but only for the
e). ’ deducted at source at the rates specified by Sch I, _ .
‘) Ei};dmby s 6(1)(i) above. Such income is deemed to be derived from Malaysia under s
B) above. | |
e payment. Failure to pay to the Director General an amount 'deducted under Sub-? (2%,' or 31’21
int )\;Tlich should have been deducted, leads to an increa_se in the amount pa?lfab ?Ith mcrc; z
smber 2006 the increase has reverted to 10% of the tax paid late rather than 10% of the g

& -
; T . s 22
pitions. For ‘‘resident’”, “‘Director General’, see s 2(1} above. For “‘income’’, see 2)

109D(1) This section shall only apply to income of a unit t-us* which 5
under section 61A.

109D(2) Where a unit trust (in this section referred to as the payer)
income to a unit holder other than a unit holder which is a resident compa
is deemed to be derived from Malaysia, the payer shall upon distri

income, deduct therefrom tax at the rate applicable to such income and she
one month after distributing such income, render an account and pay the

that tax to the Director General: SECTION 109E

Provided that the Director General may under special circumstance E. Deduction of tax on the distribution of income of a family fund, etc.

extension of time for tax deducted to be paid over.

"- 9E(1) This section shall only apply to profits distributed or credited out of

ily fund, family re-takaful fund or general fund under section 60AA where such
profits hth; been claimed as a deduction under subparagraph (3)(b)(ii), (4)(b)(ii),
(5)(b)(vii) or (7)(b)(vii) of that section.

109D(3) Where the payer fails to pay any amount due from him under

(2), that amount which he fails to pay shall be increased by a sum equal f¢
cent of that amount, and the amount which he fails to pay and the incres
shall be a debt due from him to the Government and shall be payable fort]
the Director General. ;
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i i i ism for the collection of tax from non-residents
. This section provides the mechanism n
E %f t{?:n of income to a participant in a takafil fund (see s 60AA above). Tax is deducted
u

dﬁ::mg rates specified by Sch I, Pt X1 below. 3
1 ¢, Failure to pay to the Director General an amount deducted under sub-s (2_), or an
: hiel}; .should have been deducted, leads to an increase in the amount payable. The increase
whic

e tax paid late. e -
" “resident””, “Director General”’, see s 2(1) above. For “‘income”, see s 2(2)

109E(2) Where a takaful operator (in this section referred to as
distributes or credits any amount of income to a participant other
which is a resident company which is deemed to be derived from
payer shall upon distributing or crediting the amount—

(a) deduct from the proportion of that amount, tax at the rate ay
proportion; and

(b) whether or not that tax is so deducted, within one month after

crediting such amount, render an account and pay the amo
Director General,

tions. For

SECTION 109F
) duction of tax from gains or profits in certain cases derived from Malaysia
109E(3) The Director General may in relation to subsection (2) .:v-

circumstances allow extension of time for the amount of tax deduc
over.

(1) Whcre any person (in this section referred to as ““the payer’;) ]? hallj;}fd:;
e payr«nts to a non-resident in relation to any gains or profits falling o
g;ar.h Af) which is derived from Malaysia, he shall upon paying or cri: an%
oh . avients deduct therefrom tax at the rate app!wable to such paymen s, -
2 '*l‘l¢‘1' or not that tax is so deducted) shall within one month after pay?gth
e ‘ng such payments render an account and pay the amount of that tax to the
ctor General: -
provided that the Director General may under speci_al circumstances allow
wtension of time for the amount of tax deducted to be paid over.

109E(4) Where the payer fails to pay any amount due from him under sy
(2), that amount which he fails to pay shall be increased by a sum
cent of the amount which he fails to pay, and that amount and the j C
shall be a debt due from him to the Government and shall be payable -
the Director General.

109E(5) Where in pursuance of this section any amount is paid to t
General by the payer or recovered by the Director General from the pa
payer has not deducted that amount in distributing the income under sub
with respect to which that amount relates, the payer may recover that amou

F(2) Where the payer fails to pay any amount due from him under subsection
that participant as a debt due to the payer.

ich he fai ; i al to ten per
), the t which he fails to pay shall be increased by a sum equ
tg?' ?hrgnaurﬁoum which he fails to pay, and that amount and the _mcreased., ts}ilum
| be a debt due from him to the Government and shall be payable forthwith to
Director General.

; \
109E(6) The proportion of amount referred to in subsection ) shi
ascertained in accordance with the formula prescribed by the Minisier

109E(7) Notwithstanding the foregoing subsections, where tic cmoun
the payer under subsection (2) is increased by a sum uricr cubsecti
Director General may in his discretion for any good caus= shown remit I

or any part of that sum and, where the amount remitted has been paid,
General shall repay the same.

*

F(3) Where in pursuance of this section any amount is paid to the Director
eral by the payer or recovered by the Director General from the payer—
' i i ' ided by section 110, apply
) the Director General shall, in the manner provided
P that amount towards payment of the tax ch'firged on the person tol w]:ng the

payer was liable to pay the payments to which the amount relates; an

i i ing the payment under
b) if the payer has not deducted that amount m paying

| ' '(b) subsecgoﬁ (1) with respect to which the amount relates, he may recover that
amount from that person as a debt due to the payer.

NOTES

Amendments. S. 109E(1) amended by Act 761 of 2014, s. 26, effective for vear of assess|
2014 and subsequent years of assessment, by nserting “*where such profits have been claimed
deduction under subparagraph (3)(b)(ii), (4)(Db)(ii), (3)(b)(vii) or (7)(b)(vii) of that section’”
““section GOAA™.

S. 109E(3) substituted by Act 693 of 2009, s. 36(a), in operation on 9 January 2009,

S. 109E(4) amended by Act 742 of 2012, s. 17, in force from 1 January 2012, by substituti
sum equal to ten per cent of the amount which he fails to pay, and that amount and the incre

sum’” for “‘an amount equal to ten per cent of the income liable to deduction of tax under thil
subsection and the total sum”’.

S. 109E(7) inserted by Act 693 of 2009, 5. 36(b), in operation on 9 January 2009.

F(4) Notwithstanding the foregoing subsections, where the amount due fr(t>hm

payer under subsection (1) is increased by a sum under subsection (2),h ]_e
rector General may in his discretion for any good cause shown remit the whole
- any part of that sum and, where the amount remitted has been paid, the Director
eral shall repay the same.

109F(5) Section 110 shall apply mutatis mutandis to tax deducted under this
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Sec 109H 321

320 Sec 109G
Income Tax il Collection and Recovery of Tax

NOTES

Amendments. S. 109F inserted by Act 693 of 2009, s, 37, in operation on | January 2009

Ded“ctloﬂ Of tax. ]]IiS SCCt]‘(? i 1 1 i Oon o1 fax h‘()
l'_’I‘OVIdES the mechamsm fo th COHeCti 1 non
on the payﬁ]ent of proﬁts Or gams Covﬂled by 5 4({) abOVe Whicll are deemed to be d .
€]

Malaysia by virtue of s 15B ab i
Py above. Tax is deducted at source at the rates specified by Sch1,

Notwithstanding the foregoing subsections, where the amount due from
.+ under subsection (1) is increased by a sum under subsection (2), the
General may in his discretion for any good cause shown remit the whole
’par.t of that sum and, where the amount remitted has been paid, the Director

] shall repay the same.

In this section, ‘“payer”” refers to—
in the case of a deferred annuity, a life insurer or takaful operator licensed
under the Financial Services Act 2013 or the Islamic Financial Services Act

amount which should have been deduct i i
F oy ik ucted, leads to an increase in the amount payable,

Gai :
Rl*]’-lllf;]sg C;g)ll‘i/l‘gloti ga‘l‘lgg under paragraph 4(f) (see above). See also Inland Revenye B
: . Withholding Tax on Income under Paragraph 4¢f)"” ; o i
2Q09, which provides clarification on the types of i graph 4(f)", effective from 1 2013; or
‘lﬂgglh?ding tax applies and the administrative prOViSiolgg O%E;s%l]ilcﬁlgd ﬁnderdthat section tg in the case of a private retirement scheme, a private retirement scheme
above and the | : : § ¢ read in conjun, \ ; . s
et e T (Exeton) O 00 ) oy B e e (5 o e S W
B , “'re 2 ceTy: - } g L »

s 2(2) above, sident”, ““Director General’’, see s 2(1) above. For “inconiil ervice p geia pri
TES

dments. ifcading of s. 109G amended by Act 761 of 2014, s. 27(a), in force from 24 January

4, by snbstituting ““A DEFERRED ANNUITY OR”* for ““CONTRIBUTION MADE TO"".

i )

Ui ) substituted by Act 761 of 2014, s. 27(b), in force from 24 January 2014.

15(5) substituted by Act 761 of 2014, 5. 27(¢), in force from 24 January 2014,

inserted by Act 755 of 2013, s. 30, in force from 1 January 2013.

hdrawal of contributions. A resident individual who makes contributions to a deferred
ity or private retirement scheme is entitled to relief on such contributions under s 49 above.
er, any amount paid to the individual on the withdrawal of contributions by him before
hing the age of 55 is treated as an amount of income unless it occurs on death or on
nently leaving Malaysia or by reason of permanent total disablement, serious disease or
disability. Tax is payable at the rate of 8% in accordance with s 6 above and Pt XVI of Sch
payer is required to deduct the tax at source and whether or not deducted must pay the
t of tax to the Director General within one month of payment.

ilure to pay to the Director General. The amount not deducted, together with the penalty
e applicable to it (10%), becomes a debt due to the Government (sub-s (2)); the amount not

ucted may be recovered from the payee as a debt due to the payer (sub-s (3)).

nitions. For “‘resident’, “‘private retirement scheme’, “‘person’, *‘Director General”’, see s

SECTION 109G

1 G- Dedllctll)ll 01 taX [l om 1n ]
09 ncome dEl’]\rEd 1] om W]thdlaﬂla] Oi a deferl Ed ann

109G(1) Where a person (in this sect;

: bk [ L this section referred to as *‘th 12
pementic s (s s s ke . e
rea.chi.ng the ;éé g‘of?ﬂ;f;l\? fﬁ(r_rg;i a&namtg O, private retirement sche

- ty-five (other than son of pe
serious disease, mental disability. death .DY reason of permanent total di
rf:nﬁfeﬁagﬂmsls{;id "2{, hat payer under a deferred annuity schete o,

! cheme, the payer shall upon paying the a W
amount, tax at a rate applicable to such A
deducted) shall within one month e o el AWt Ey or g
n after paying th ‘enag
pay the amount of that tax to the Dirf.:ctorpGjlt;m::grzzttll;1 BNV ke

109G(2) Where the pagrer fails to
e - ' pay any amount due from him under su
f:g;t tl;; tallln:t::nn(t) :::;ud:l[n hfl:] flelnls f;ﬁ pay shall be increased by a sumu';](;jlf;lsm
( which he fails to pay, and that am, i
shall be a debt due from him t ? all be poyatte
ot e m to the Government and shall be payable fort]

SECTION 109H
109H. Appeal by the payer

H(1) A payer referred to in sections 109, 109B or 109F may, within thirty
s (or any period extended by the Director General) from the date an amount is
due to be made to the Director General under that section, appeal to the Special

payer has not deducted that am . : Crand if
e I paying the amount under subsection (1 Commissioners by reason that such amount is not liable to be paid under this Act
the provision of this Act relating to appeals shall apply accordingly with any

essary modification.

20 ; '
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109H(2) Where an amount is due fr
. om th -resi
section shall not apply or cease to apply if— PP e

(a) an appeal has been filed to the Special Commissioners by the
person to whom the payer was liable to pay the amount of

royalty, or payment under section 4A or
ara
amount due under subsection (1) relates; Pemgeeh A

(b) such payment to the non-resident made by the payer is dis:

deduction under i i ivi i i
= section 39 in arriving at the adjusted income of

(c) the amount due under subsection

i (1) has not been made to the

NOTES

Amendments. S, 109H inserted by Act 755 of 2013, . 30, in force from 1 January 2013

Appeal to the Special Commissioners. Suc
appeal against an assessment under s 99 abg
that Form Q must be used. Some confusion
the non-resident person (who as the recipi
nullify any appeal made by the payer.

Definitions. For “resident’, “‘Director General®’
“‘royalty™, see s 2(1) above. ,

h an appeal would be dealt with in the s
ve. No special form is specified and it ¢
can be anticipated in view of the fact t
ent of the income also has the right t

Ame way ag gy
an be presumeg
hat an appeal by
0 appeal) would

Special Commissioners ™, ““interes, "

SECTION 110
110. Set-off for tax deducted

110(1) Any tax which is deducted fro
i01r from any payment for servig:‘es, technical advice, assistance, or rental or
élcomsl under section IOQB_ (including any amount recovered by the Di
thg?eerfffl) pguﬁlsuarg tothsugfecnon 109(2) or 109B(2) but excluding any i
of) shall, when the interest, royalty, or i i i
T st , Or payment for servic : ;
assistance, or rental or other income is gross income of a persgij ggfﬂm a‘:as}:}a

his for the basis period for a
_ . year of assessment, be set off i ;
on his chargeable income, if any, for that year. Ol Agalst the TRl

m any interest or roy!ty under section If

10(1A)  (Deleted by Act 683 of 2007, 5. 23(h))

110(1B)  (Deleted by Act A1093 of 2000, 5. 17(b))
LIO(IC)  (Deleted by Act A1093 of 2000, 5. 17(h)
110(1D)  (Deleted by Act A1093 of 2000, 5. 17(h))
HO(IE)  (Deleted by Act A1093 of 2000, 5. 17(b))

+ VIl Collection and Recovery of Tax Sec 110 323

Jm- 0(2) Subjectto this section, where in relation to a year of assessment Chapter 3

¢ Part 111 has by virtue of section 41 applied to an accounting period as if it were
. basis period for that year of assessment and any interest, royalty, services,
' hnical advice, assistance, rental of other income has been included in the gross
come of a person from a business of his for that accounting period, then—

(a) if that accounting period falls wholly within the basis period for that year of
assessment, for the purposes of subsection (1), the interest, royalty, services,
technical advice, assistance, rental or other income shall be treated as
having been included in that person’s gross income from that business for
that basis period for that year and regard shall be had to the tax deducted
from that interest, royalty, services, technical advice, assistance, rental or
other income;

(b) if that accounting period overlaps the basis period for that year of
assosoment—

(1) the interest, royalty, services, technical advice, assistance, rental or
other income and the tax deducted therefrom shall be apportioned in
the manner provided by subsection 41(2);

(i) the part of the interest, royalty, services, technical advice, assistance,
rental or other income so apportioned to the overlapping part of that
accounting period shall be treated for the purposes of subsection (1)
as interest, royalty, services, technical advice, assistance, rental or
other income included in that person’s gross income from that
business for the basis period for that year; and

(iii) in relation to that part of the interest, royalty, services, technical
advice, assistance, rental or other income so included regard shall be
had for the purposes of subsection (1) to the part of that tax so
apportioned to the overlapping part of that accounting period.

110(3) Notwithstanding subsections (1) and (2), where any interest, royalty,
services, technical advice, assistance, rental or other income is included in the gross
income of a person from a business for the basis period for a year of assessment or,
by virtue of section 41, for an accounting period as if it were the basis period for
that year, then, if that interest, royalty, services, technical advice, assistance, rental
or other income or a portion thereof is paid to that person after the end of that basis
period or accounting period, as the case may be, that tax deducted therefrom shall
be set off against any tax charged on his chargeable income for the year of
assessment following that in which the interest, royalty, services, technical advice,
assistance, rental or other income or the portion thereof was paid or, where there is
no tax so payable, the tax so deducted shall be repaid to him.

110(4) For the purposes of subsection (1), where by reason of any provisions of
sections 55 to 59 any interest, royalty, services, technical advice, assistance, rental
or other income is gross income of a person from a proprietorship or continuing
proprietorship business of his for the basis period for a year of assessment, there
shall be set off under subsection (1) only so much of the tax so deducted from that
interest, royalty, services, technical advice, assistance, rental or other income as
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bears the same proportion to the amount of that tax as his share of the
income from that business for that period bears to the divisible income
business for that period.

110(5) For the purposes of subsections (1) and (2), where by reas
provisions of sections 55 to 59 any interest, royalty, services, techni
assistance, rental or other income in gross income of a person from a proj
or continuing proprietorship business of his for an accounting period,
respect to the amount of the tax to which regard would be had
subsections in relation to that person but for this subsection, regard
only to the same proportion of that amount as his share of the divisible
from that business for that period bears to the divisible income from that |
for that period. ]
110(6) In any case to which subsection (4) or (5) applies, subsect
applicable shall be modified accordingly.

110(7) For the purposes of the foregoing subsections, where only a portio,
interest, royalty, services, technical advice, assistance, rental or other
gross income of a person from a source of his for the basis period for
assessment or for an accounting period treated as if it were the basis period
year, regard shall be had to that portion and to so much of any tax deduct
that interest, royalty, services, technical advice, assistance, rental or other
as bears the same proportion to that tax as the amount of that portion of the i
royalty, services, technical advice, assistance, rental or other income bears
whole of the interest. royalty, services, technical advice, assistance, rental
income , as the case may be; and accordingly, where this subsection applies-
(a) the reference in subparagraph (2)(b)(i) and to the interest, royalt:., ve
technical advice, assistance, rental or other income shall be *taxca
reference to that portion thereof;
(b) the reference in subparagraph (2)(b)(i) to the tax shall be taken to b
reference to so much thereof as aforesaid; and
(c) the reference in subparagraph (2)(b)(ii) to the part of he interest,
services, technical advice, assistance, rental or other income shall be
to be to the part of that portion of the interest, royalty, services, tee
advice, assistanceasrental or other incoine.
110(8) Any tax which is applicable to the statutory income of a person
ordinary source in relation to a trust for a year of assessment (not being a
the total income of the trust body for that year which has been deducted fro
total income in ascertaining the chargeable income of the trust body for that
shall, where the statutory income is included in the aggregate income of a
for a year of assessment, be set off against the tax charged on the charge
income, if any, of that person for that year of assessment.
110(9) For the purposes of subsection (8), the tax applicable to the statule
income for a year of assessment of a person from his ordinary source in relat
a trust shall be taken for that year to be a sum which bears the same proporti
the amount of tax chargeable on the chargeable income of the trust body of th
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that year (or, where the trust body is entitled to any relief l.mder section 132 -
far{hat year, to that amount less the amount of that relief) as tha¥ person st:
3 tgry income from his ordinary source for that year bears to the total income o

= trust body for that year.

110(9A) Notwithstanding subsections (8) and (9), wherefincbme dis;r;t;;::;inlgl ta
B is included in the aggregate income of a person or a year o | | :
- t;r;l Scf}::rgeable on the unit trust and attributable to the ?cgme mclu(#:(i, in 3:—
i i i itled to any relief un
ote me of that person (or, where the trust is enti .
"oiagéngf 133, that tax less the amount of that relief) shall be set off against th?f
X lc:hargf:d on the chargeable income, if any, of that person for that year o

assessment.

110(10) “here in any case to which subsection. 68(4) applies any 1:ncome
receive( by a receiver is distributed to any pers;aln c;ntﬂ;l;d ;hgreto,ngélgl ft::‘; ;1:;11(1;
; _ o
income of that person from a source of is for the basi :
zg f:le];’[lt any tax paid by the receiver and attributable tob‘;ha't gross 1;1(:0;;11:t syl:gi
& et off oz : rson’s chargeable income for

: ff against the tax charged on that person’s ¢ | :
1 h;;:c;rzoun% of any such tax which is so attributable being determined by the
/

Director General).

i thi i inst the tax charged for any

11) Where tax is set off under this section agains
1:,21{ of) assessment or would have been so set off if there had been tax so charfz?,
')éie tax so set off or which would have been so set off shall not be set off against the

tax charged for any other year of assessment.

110(12) Where paragraph 45(2)(a) applies to an _individua] gnd to a wife of hl?1 gﬁr

a year of agsessment, any reference in the foregoing s%bsgctagn‘sdto 1a pzr;(::t s;v ife’
icati i that individual an !

in the application of those subsections for thgt year to . _

[ g:: takerI:I‘)co be a reference to that individual mcludmg that wrfe; as if she were 11#1:15

individual and where paragraph 45(2)(b) applies, this subsection shall be appli

accordingly.
110(13)  (Deleted by Act 683 of 2007, 5. 23(e))

NOTES

Agoregate income. For ascertainment of aggregate income, see s 43 above.
Chargeable income. For ascertainment of chargeable income, see s 44 above.
Statutory income. For ascertainment of statutory income, see s 42 above.
Total income. For ascertainment of total income, see s 44 above.

. TR T —
Definitions. For “‘assessment’’, “‘royalty”’, *‘Director General””, **source’’, “‘chargeable inco

3

' LR
i : S income
“basis period”, “‘statutory income’’, ‘‘total income’’, ‘‘trust body’’, ‘‘aggregate >
indivi i “or ¢ & 2(2) above.
“individual’, ““wife”’, see s 2(1) above. For “‘income’’, see s 2(2)
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110A. (Deleted by Act 683)

110B. Set-off for tax charged on actuarial surplus

110B(1) Notwithstanding section 110, wher
assessment an amount of actuarial surplus from the life fund of
transferred to the shareholders’ fund pursuant to s
amount of tax charged on the portion of that surplu
charged on the chargeable income from the share
respect of the life business.

110B(2) Where—

(a) tax is set off under this sect
income of an insurer from its
for a year of assessment and
charged for that year, the excess shall be disregarded; or

(b) there is no tax charg
would otherwise be set off

disregarded.

110B(4) The portion of the surplus
ascertained in accordance with the formul

NOTES

Definitions. For ‘*basis period™’,

110C. Set-

110C(1) Notwithstandirg section 110
assessment an amount of actuarial sy
operator is transferred to the shareholders’
60AA(9)(a)(vi) or 60AA(10)(a)(vi), any amount
that surplus shall be set off ag

the shareholders’ fund
110C(2) Where—

(a) tax is set off under this secti
income of an o
business for a y

the tax charged

off for tax charged on actuarial surplus under takaful business

f Tax Sec 111 327
Income Tax Act 1 Collection and Recovery of la

prt VIl
SECTION 110A

‘much of the amount of tax that

" i charged for that year, so muc ;
) thafﬁdlsotr;;r:va?secbzrfet off but for the absence of such tax charged shall be
WO

isregarded. * o
) o e s f i s T
» i holders’ fund in respec | :

operat?:rof;(t)alg g:f"so}ir‘?akin g into account the tax set-off unde‘r section 1 ;231 A
'mou’nrhe ortion of the surplus referred to in subse.ct.mn (1) s
(lgmd in ac?:o‘rdaﬂce with the formula prescribed by the Minister.

SECTION 110B

e for a basis period fo

ubsection 60(3A) or
}f;;gzi’b;;;é(:’f; 1 dments. S. 110C(1) amended by At TE,iSIEf 2017, s. 21, in force from 30 June 2013, by
1mtin'g;;::]k3$‘1 :3;‘:1"?60;' 0?01-20131111], 0??6, ef'fective for the year of assessment 2015 and
‘ é%gzlit:ly;il;s‘f:é;;iss‘:;:i‘ggf; , **year of assessment’’, ‘‘chargeable income’’, see s 2(1) above.

SECTION 111

ion against the tax charged on the
shareholders’ fund in respect of
the amount of the tax set-off exct

i« L) f over-payment
ed for that year, so much of the amount S Rehind o ¥ b etion of fie
but for the absence of such tax charg Subject to this section, where it is proved to the satisfactio

. o . - b
¢ g General that any person has paid tax for any year of assessment (by

Director

here that
shall be entitled to have the excess refunglec; lgntdhe% %oimin;n $¢w¥hin e
2 serson is dissatisfied with the amount to be re e
%:;rss of being notified of that amount appial t;clo til)ioviijsei{; T &
notification were a notice of assessment, the NS 0
ﬁgfaizt;;zlying accordingly within any necessary n}od;fj::z::);s;e o
S erson has furnished a return in e
%g;ﬂ s:gtlils;e‘ﬁ!‘g to the Director General tl'ﬁr a year of assessment an
b id tax in excess of the amount payable— _ ol
s }:I?Ztizlt?]maxshall be deemed to be a notification under subsection 9(3[’1 atﬁe -
((tag that .person is deemed to have been notified of the excess amoun
 that return is furnished. :
ere subsection (1A) applies— .
l"((:)Blhe ?:;erence to tax shall be taken to be a reference to an amount o
off under section 110; and o e B e
: t payable shall be taken to
! goﬁ??&%ﬁ%ﬁ bzfgre taking into account the tax set-off under
e i i 11 be valid unless it is made
i ayment under this section shall be vak . =
11"1('2) fi " gfrl;naig?sl;r I;;I; gzi of the year of assessment to which th:siilrﬁl r‘f’i fhin
:rlth\:rrllleal‘zeﬂ{e claim relates to repayrfnent of tzﬁtilgagiidw?icﬁ g:fzssessn;em s
five 3 j assessn :
five years after the end of the year o
made.

referred to in subsection (1) shs
a prescribed by the Minister.

year of assessment”’, ““chargeable income™ S 2(1) above,

SECTION 110C

, where for a basis period for a '
plus from the family fund of a ta

fund pursuant to subpar:
of tax charged on the porti
ainst the tax charged on the chargeable income fic
of that eperator in respect of the family business.

on against the tax charged on the cha
perator from its shareholders’ fund in respect of f
ear of assessment and the amount of the tax set-off exi
for that year, the excess shall be disregarded; or
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328 Sec 111 lncome Tax Act 19¢ o V“A Fund for Tax Refund

al. See 8 98 to s 102 above and Sch 5 below.

i i s to finality of
For assessments, see s 90 to s 97 above and, in particular, s 97 as y
nt. For )
n[:eflts See also the note to s 90 above.
255 :

111(3) Nothing in this section shall operate—

(a) to extend any time limit for appeal, validate any appeal which is
invalid or authorize the revision of any assessment or other m
has become final and conclusive; or

| i iscreti is expressed in
hall be entitled. The entitlement to a refund is not dlscretloniiyt.]ehii & \E)ed i
\t person _Sn:z but is subject to two pre-conditions; the el]):ltltllc:r_nenz1 111}11{.h A
B oD I"* and the repayment must be claimed withim six :
e e i : i : son will lightly obtain a
facton of the ich it relates. This means that no per will
assessment to which i S. : ! s
0;‘ ﬂ]l]e yt?ieoifs specified for the making of the r?e;ymfimt}fildgggtsig\ﬁs;:?e;evam ikl
. i t for any delay. In this , it i
ted by way of interes y dela (o bear in
E be clzgfguiia: 10% ab3(:ve that tax assessed is due and payable whether P
e stipu
de:;]ed apppeals against the assessment or not. S
bv deduction or otherwise. For deduction of tax at source, see ss s , 3
aid . . . by

109, 109A, 109B and 109C above.

(b) to compel the Government to refund the excess amount of tax
deduction or otherwise) in respect of an assessment unless the
has been finally determined

payment of tax by the representative of such a person shall be deemed to k s
made by that person. ‘Within thirty day=, See note to s 77 above. o y ” see s 2(1)
. ’ 4 Ithm'tm I};(r “‘Director General”’, ‘*Special Commissioners’’, ‘‘executor’”, *‘person o
Definitions. ¢

-sgbcve.

111(4A)  Any amount of excess in respect of tax payable for a year of as
which is to be refunded to a person under subsection (1) may be utilized
Director General for the payment of any other amount of tax which is

; A
person under this Act, or under the Petroleum (Income Tax) Act 1967 or ‘ SECTION 111

Q) Deleted by Act 683)
111(4B) Where amount of excess in respect of a person is ascerta O A (

PART VIIA
FUND FOR TAX REFUND

instalments which are due and payable) by that person under this Act.
VAGS)  (Deleted by Act 683 of 2007, 5. 26(1))

111(6)  In this section— SECTION 111B

‘“disabled person’’ means a person who through incapaziy, vankrup

. Refund
S ; X ; . Establishment of Fund for Tax
liquidation or for any other reason is unable to manage his own atfairs; o st

: for Tax

111B(1) There is hereby established ;; fu;:; gg)b‘zhlii;xsj:gm?sbzthzér%i dom i
in thi: tion referred to as “‘the . ) 1 : :
ﬁi?rgiﬁa]ishgtzeiﬁe nSecond Schedule to the Financial Procedure Act 1957 [4c

61].

111B(2) There shall be paid from time to time into tlhe_ Fund such amount of tax
collected under this Act as may be authorized by the Minister.

NOTES

Amendments. S. 111(1A) amended by Act 719 of 201 L, 5. 20(a), in force from 28 January 2011,
by substituting **subsection 77(1) or section 77A° for “subsection 77(1) section 77A"

S. 111(2) amended by Act 755 of 2013, 5.
for ““six’” wherever it appears,

i i d of
111B(3) The moneys of the Fund shall be applied for the makm% ?Iil’ :e E&:gg ] Fi
ount of tax paid in excess of the amount payable as ascex;tamet el
?)? f}]l]IlS Act or any' other refund or payment required to be paid out o
provided by any other written law.

31, in force from 1 January 2014, by substituting **five”’

5. 111(4A) inserted by Act 719 of 2011, 5. 20(b), in force from 28 January 2011,
8. 111(4B) inserted by Act 719 of 2011, s. 20(b), in force from 28 January 2011,
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Income Tay Act 1.

111B(4) The Fund shal] be administered by the Accountant General

» the Minister may from tim i '
. t .8
thai;tC?JISOII!Clated Revenue Account in the Fede?a]géme all_lthonze .

part of the moneys of the Fund. onsolidated Fund o

NOTES

Definitions. For ““Minister’’, sce g 2(1) above

SECTION 111C

111C, icabili i
Non applicability of section 14A of the Financial Procedure Act 1957

1957 shall not apply

refund i
ind in excess of the amount payable as ascertained in section 111

SECTION 111D

111D. Compensation for over-payment of tax

111D() Subject to thi i
Su s section and subsect
o _ section 111 )
a yefregf:aﬁm may be payable to a person if the amount reﬁi(drf\ i,' it
assessment under section 111 is made after— e
(a) Einety‘ (!ays from the date a return for that
e ﬁlrm.shed under>this Act, in the case
electronic transmission; or

year of assessment is Tequi
of return furnished by

(b) one hundred and twenty
: twenty days from the date a r
assessment is required to be furnished under this Ac:,e gln:n;(:)rthtel'lrazasé

111D(2) For the purposes of this section—

(a) the “‘amount refunded’® o |
107B or 107C for s ycarrcf‘f:rs to tax paid in accordance with section

that year of assessment
as
T7A; and

of assessment in excess of tax payable
£l

specified in a return furnished under so ey

ction
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(b) the amount of compensation shall be determined in accordance with the
~  following formula:

A x B = 2%
I
is the amount refunded under section 111 for a year of
assessment;
B s the number of days beginning from the first day after the

period specified under paragraph (1)(a) or (b), as the case may
be, until the day that amount is made to a person; and

C s the number of days in a year.

where A

D(3) ‘vithout prejudice to sections 91 and 113, where the Director General
overs *nat the whole or part of the compensation—
{a) i wrongly paid to a person, the Director General may require from that
' person a return of such amount already paid; or
() ought not to have been paid to that person by reason of an incorrect return
é‘ or incorrect information furnished by that person, the Director General may
require from that person a return of such amount already paid and that
amount shall without any further notice be increased by a sum equal to ten
per cent of that amount which ought not to have been paid,
and the amount of compensation wrongly paid or ought not to have been paid and
the sum increased shall be recoverable as if it were tax due and payable under this
Act.
111D(4) This section shall not apply—
(a) if a person fails to furnish return for a year of assessment in accordance
with section 77 or 77A;
(b) in respect of excess of amount payable referred to in subsections 111(14)
and (1B); or
(c) if a person appeals against an assessment under section 99.

NOTES

Amendments. S 111D inserted by Act 742 of 2012, s. 18, effective from the year of assessment
2013.

Eligibility for compensation. The period for which the compensation can be paid is calculated by
reference to the normal due date for submission of a return of income (see s 77A for a company,
frust body or limited liability partnership and s 77 for any other person). The actual date of
submission is irrelevant, Entitlement only begins after an initial period from the normal due date for
submission which is 90 days in the case of electronic submission and 120 days in any other case.
Entitlement is not mandatory and there will be no payment where the relevant return has not been
submitted or where an appeal against an assessment has been made.

Number of days. Sec note to s 77 above.

Definitions. For ‘‘year of assessment’”, “‘Director General”’, *‘Special Commissioners””,

“executor’’, “‘person’’, see s 2(1) above,
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PART VIII
OFFENCES AND PENALTIES

SECTION 112
112. Failure to furnish return or give notice of chargeability

112(1) Any person who makes default in furnishing a return in accordange
section 77(1) or 7T7A(1) in respect of any one year of assessment or in g
notice in accordance with section 77(3), if he does so without reasonable :
guilty of an offence and shall, on conviction, be liable to a fine of not less

hundred ringgit and not more than twenty thousand ringgit or to imprisony
term not exceeding six months or to both.

112(1A)  Any person who makes default in furnishing a return in accords
subsection 77( 1) or 77A(1) in respect of any year of assessment for tw,
1L if i

more sha he does so without reasonable excuse, be guilty of an off;
shall, on conviction, be liable to—

thousand ringgit or to impri
to both; and

(b) a special penalty equal to treble th
may, according to the best of his ]
the chargeable income of that pers

¢ amount which the Director Ge
udgment, determine as the tax ¢
on for those years of assessment,

112(2) In any prosecution under subsections (1) and (1A) the burden of
that a return has been made or a notice given shall be upon the accused peivon,
112(2A) Where a person has been convicted of an offence unde- s rose
the court may make a further order that the person shall compl, vl the
provision of this Act under which the offence has been con.ited within
days, or such other period as th

e court deems fit, from the date the order is n
112(3) Where in relation t0 a year of assessment a person makes def:
furnishing a return in accordance with section 77(1) or TTA(L) or in giving a p
in accordance with section 77

(3) and no prosecution under subsection (1) o
has been instituted in relation to that defauit—

(a) the Director General may require that
the amount of the tax which, before
this Act, is payable for that year; and

(b) if that person pays that
under section 124(3), so much. if any,
or remitted), he shall not be liable to be ch,

PErson 1o pay a penalty equal to
any set-off, repayment or relief
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iti t
i to pay an additional amoun
‘ i General may require any person adc ot
e 1 ﬂill‘: Eclc::rg:ig;ce with subsection (3) in respect of any additional tax w!
‘ ma;:bg by that person for a year of assessment.

ts S 2 a ]lClldCd l) Cl J; 3 of 20135, s. 9 a Orce 1 Dece hel 2015
mf T from 3 1! 5
2 1 ( )’
ndmen

Vi i 1),
f assessment’” after *“77A(
ing ““in respect of any one year o
jpserting * 11

A m Yecember ubstituting

ded by Act 764 of 2014, s. 17, in force from 31 December 2014, by s

| for “‘two thousand’”.

‘rwenty thousand™* for ““tw ' s

i n YA) inserted by Act 773 of 2015, s. 19(b), in force from 31 Decem er- s by b

. o ded by Act 773 of 2015, s. 19(c), in force from 31 December , by

Q amenae =2 b 7 i

lég;é?ions (1) and (1A)" for *‘subsection (1)™. S
) ; d by Act 773 of 2015, 8. 19(d), in force from 31 Decem , by insert

'S, 112(3) amenasd by 7 5

.i‘i)l"(a)cr S i tion on the coming into operation of this Act.
] . 11, in operatio

' 1 inserted by Act 702 of 2010, 5. 11,

S, 112(4) ius ¥

i ify chargeability to tax,
tault. For the requirement to submit a return of inceme or fo notify charg
Ty default,
TS
If:f .3 77 and 77A above.

i be prosecuted and, on
A person committing an offence, w1L]10ut_ reaspnablc excusgifisgyunde;; o
/ foﬂ_li:&_?- r de liable to the fine and/or term of imprisonment spede irvalen QbR 00 TH B
ébn\flctl(_)rl, Ti‘i% onus is on the taxpayer to prove that he has ma
rosecution, the
pmsccurion, see 5 123 below.

\ 3 ] nalty, is an
: i Director General may impose a pe :
By der sub-s (3), by which the ; - b)). Tt also applies
L T]:e s g::((:il:ltriir? ?mfzirer sub-s (1). It obviates such Prosecglt:jon ‘ESlrlr? §r§1lig(pz}1)rt sl o
Qe fo pr bmission of an amended return. .
iti : ble for example on subm alty is based on the amoun
lo additional tax paya the onus of proof. The penalty 3
y able excuse or ! der sub-s (1). The Director
makes no reference to reason than the potentisl fine under & ‘
ften be greater tha S e committed under
of tax payable and-e\?i’ﬂt; Ocompound, at any time before conviction, any Oifzncz[fallty friinesed, o
. empoulff;te or remit any penalty imposed under the Act, gxcepradeg according fo the
. ACtj a’_‘d -y 124 below. A scale of penalties under sub_—s (' )!thg- Inland Revenue Board
o S?E;hi offence, has been made available to the public via the
SEriousness o )

website.

i I is largely a question of fact; see L?ck v
et excusgéyllljg\fei;: aisgorllgj;gczxg;l Stie sian%t(n)'(y ‘provis_ioins is n(')e\irm;;lsf(; :Ez
B ki Goud Co Lo (1925) 133 LT 439, neither is a mistaken view i to the
E Wa"“"ld}sl He' ce R v Phillip Reid [1973] 3 All ER 1020. Not overwose‘, S
i bs Blier s Sf:the taxpayer’s divorce constitutes a reasonablele})l(cu h’the Bl
e 5 fathef for Sevenoalks, ex parte Thorne [1989] BTC 243, Alt ﬁu% il S
i CU?f???llSSIOTleFSJ;%?’ offence tfle onus is on the taxpayer to prove that he e ible
et Vor v Phua Tian Kang [1971] 2 MLJ 149, The taxpayer s responsile
B e FUbhc PF‘OSEC;;C fact that his accountant or tax agent failed to do ]sio]-lidator e e
ﬁzga?:jk;;%cg;; %L;l;laignenr v Thomas (1990) 12 It,%g]g ;,130;56 -cgdioﬁsﬁyma?;onable,excuse fqr
L tOIgil_in ﬂf;: S:fs‘ffrflt;ergﬁl??ggnt% ;?Jléfitggr;ezgre the date Qf;l\]li\?[ r?]éploil ltl)t;nent; see Choon Shin
]é‘[;:e(;?q?s ;:!%%ic Prosecutor (1995) 2 MSTC 3,4406; [1979-1996]

Definitions. For ‘*Director General’’, see s 2(1) above.
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SECTION 112A

112A. Failure to furnish country-by-country report

112A(1)  Any person who makes default in furnishing a country-by-co

in accordance with the relevant rules made under paragraph 154(1)(c) to
or facilitate the operation of an arrangement having effect under section
be guilty of an offence and

shall, on conviction, be liable to a fine of no
twenty thousand ringgit an

d not more than one hundred thousand ris
imprisonment for a term not exceeding six months or to both.

112A(2) In any prosecution under subsection
country-by-country report has been furnished shal

112A(3) Where a person has been convicted of an offence under subs;
the court may make a further order that th

provision of the rules under which the o
days, or such other period as the court dee

(1) the burden of provin
1 be upon the accused py

ms fit, from the date the order is

NOTES
Amendments. S. 1124 inserted by Act 785 of 2017, s. 22, in force from 17 January 2017.

SECTION 113

113. Imcorrect returns

113(1) Any person who—

(b) gives any incorrect information in relation to any matter affecting h
chargeability to tax or the chargeability to tax of any other person,
shall, unless he satisfies the Court that
was made or given in good faith, be guilty of an offence and shall, on conv
be liable to a fine of not less than one thousand ringgit and not more th
thousand ringgit and shall bay a special penalty of double the amount of tax
‘has been undercharged in consequence of the incorrect return or in

information or which would have been undercharged if the return or info. me
had been accepted as correct,

the incorrect return or incorrect informs

2017 Commerce Clearing House (Malaysia) Sdn Bhd
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Where a person— - . . "
; akes an incorrect return by omitting or understating any income of w
2) m

) he is required by this Act to make a return on behalf of himself or another

erson; or ‘ | i o
) p'ves any incorrect information in relation to any magr af;fsscslrﬁg his ow
/ %;jargeability to tax or the chargeability to tax of z.my _o er p L e
20 rosecution under subsection (1) has'been insututed in reig A
7 Itjum or iﬁcorrect information, the D1‘rec_tqr General m'a{i qh iy
to ;zty a penalty equal to the amount of tax n?hmhtl_-lglf 2:&::; }Eghe;coul dg 1y

of the incorrect return or incorrect i ormatio 1 woul ;

qugncct;gf Sl;i;"nth(; return or information had been accepted as Gon.ift:f;é] 311111?& ér
: ::1 aygé that penalty (or, where the penalty is abated ;.rt ;gr(r;r G
PGT?M(E\ <o much, if any, of the penalty as has not been aba et
- r.“' t;c liable f;o be charged on the same facts with an 0
ection (1)

1 p Yy T 10 t i n ﬂ'le
4 € [ i C hat he has made the return 0-1' give

= m;.llll T'he onus 1.5 on the tax_ aye sal lsfy 1.]?0 C('iull : ‘ e. ;
10 . in gOOd laith This term it Cludes due maquiry aﬂd llTlPlleS not Dﬂ]y an Up lght IT e]ltdl
‘ﬂatl '

i C ised according to the
Qi de but also a clear conscience and that ordinary prudence has been exercised g
= fitude

S

] 2 MLJ 251. Section
; -y Awang bin Mona [1978]

! able person; see Gopal & Anor v Ay dena 12 oo
- Ofl? re\il\f}?;i ni)pprosecution is instituted and it allows the D}r;:clor ‘Setl;erigmd iy
;‘1'3’:(2) (- ment of a penalty. Unlike s 113(1), it ma]<es no re efren];Ch i
o OTII Pa?n two cases decided by the Special Cennmssmn-ers,_bt?ﬂf o gPD _sfdn e
ﬁ?ei:rﬁiizst"ion in the taxpayer’s favour was baseg ond gi\(]);j ?C};h!f;;,? Rl Al
P i ori (2009) MSTC 3,846 an 1 _ . il
Eﬁ;gﬁrﬂgr Hf;b;_dé)(;gg;” I\JT/\I%?TL(IZI 3( 897.) In each case, the validity of a good faith defence
Dalam Nege: ) )
confirmed at the High Court.

Information. See, inter alia, ss 78, 79 and 81 above.

i i be prosecuted
itti i -5 (1), unless in good faith, may

l tting an offence under sub-s (1), good fait Sl
fo&‘nce- - piiio(;:lc?g:g; liaile to the specified fine a_nd a (non-:educ:l});c)esa;;:g?te 1_ptha Otgfeme
;?géez]:ﬁﬁg?lior an z)ffence under this section may bchmsti_g.ttedbren;rz rthiirclites }; ey
W i s 121(1) below). Any person who aids, a K e
% COlﬂmiiﬁe_d&;S; zc:ctliin(is) deemeZi to have committed the same offence ag;lcfloti(lzs ia
:gzni)ee;:lt;l(see s 121(2) below). See also s 123 below as to sanction for pro n.
same

t’- p = nder w t Y i € a pe lty is
] 1 Director General ma’ [ﬂpob P na N

i e “al The IOCGdUIe u lder SUIJ S (2), it der thh he g

an a]teI]] thC to pr()sccution uﬂde[ SUb-S (l), aﬂd Ob\!lﬂtes SuCh prOSeCutlon. The Director Gene[a

Al aty

o et

p Y i viction, dﬂy Offence commi © 7 ,.
15 "eHIPOWEIEd {o con ()Ul’ld, at any tune before con L O[ted 1 de Ve Act,
md to ab'dte or remil any peﬂalty ilIlp(lS ed L'{llde! the ACt, CXCept a pe lalty l]l’l[) SEd on con’ 3Ct10n,

p ty p = i l
8 .Q 3 s aﬂ.d appealable to the SPGC]B

see s 12 be oOW. A ellal imy ()Sed uﬂde]' 5 U.b S (2) 1S an a.SSeS&mE:TI

.SS'iH] lEiS'. see not DIS O above. A Scale 0 peﬂaltles Uudﬁl’ bub‘s (2)1 gfad':d acco g

K C(j DImImi 5 (5] 9 TC lin (0]

ic vi venue Board
the seriousness of the offence, has been made available to the pubhc ia the Inland Re
i >
WE]_JSitE.

i i ability to tax, see ss 77
Return. For the requirement to submit a return of income or to notify chargeability
n.
g For *“1 ** gee s 2(2) above.
Definitions. For **Director General”’, see s 2(1) above. For “"income ", 5¢ (2)
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SECTION 113A

113A. Incorrect returns, information returns or reports

113A(1) Any person who—

(a) makes an incorrect return. info ;

: o B iy m, information return :

Lﬁemar pg::an rec}]mlrgd to be provided in aocordafcereggg gﬁy
' graph 154(1)(c) to implement or facili

arrangement having effect u e acilitate the ope;

amiother person or g under section 132B, on behalf of

(b) gives any incorrect information in relation to any information re
provided in accordance with any rules made under i
1mp§em¢n£ or facilitate the operation of an arran empa:‘?]grgph

section 132B, on behalf of himself or another 'pergson e

sballlztunle‘ss he satisfies the court that the i
report, or incorrect information was m i '

5 ati ade or given in good fai !
Siffen?: azr:}d shaﬂ, on conviction be liable to a fine of noigleSs tfﬁ;i] ’t\z: aty
; ggi not more than one hundred thousand ringgit or to impri .
erm not exceeding six months or to both, RS

ncorrect return, informati

NOTES
Amendme i
endments. S. 113A inserted by Act 785 0f 2017, s. 23, in force from 17 January 2017

SECTION 114
114. Wilful evasion

114(1) Any person who wi .
person to evade tax— o wilfully and with intent to eva’e or assist a

(a) omits from a return i

; mad t any i ich sl
. i e under this Act any income which g
(b) makes a false statement or entry in a return made under this Act:

(c) gives a false answer (orally or i y
£ives a false answer (orally or in writing) to a questi _
information made in pursuance of this c)t_ question asked or re

e 3y

(e) falsifies or authori Rt
or orizes the falsification of books of account or other

(f) makes use or authorizes the use of any fraud, art or contrivance

2017 Commerce Clearing House (Malaysia) Sdn Bhd
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| be guilty of an offence and shall, on conviction, be liable to a fine of not less
. one thousand ringgit and not more than twenty thousand ringgit or to
isonment for a term not exceeding three years or to both, and shall pay a
jal penalty of treble the amount of tax which has been undercharged n
.quence of the offence or which would have been undercharged if the offence

not been detected.

1A) Any person who assists in, or advises with respect to, the preparation of
return where the return results in an understatement of the liability for tax of
other person shall, unless he satisfies the court that the assistance or advice was
| with reasonable care, be guilty of an offence and shall, on conviction, be
le to a fine of not less than two thousand ringgit and not more than twenty
{housand ringzit or to imprisonment for a term not exceeding three years or to both.

114(2) ‘vnere in any proceedings under this section it is proved that a false
.n.ent or false entry (whether by omission or otherwise) has been made in a
‘«tu 2. furnished under this Act by or on behalf of any person or in any books of
¢‘§ecount or other records maintained by or on behalf of any person, that person shall
s presumed until the contrary is proved to have made that false statement or entry
intent to evade tax.

- NOTES

General note. Tax agents and professional tax advisers need to take cognisance of sub-s (LA)
under which they can be severely penalised if found guilty of an offence. See the Inland Revenue
Board Public Ruling No 8/2000 “yilful Bvasion of Tax and Related Offences™ for an explanation
of the attitude of the Inland Revenue Board.

False. A statement may be false on account of what it omits even though it is literally true; see R v
Lord Kylsant [1932] 1 KB 442.

Offence. A person committing an offence under sub-s (1) may be prosecuted and, on conviction,
‘made liable to the specified fine and/or term of imprisonment as well as to a (non-reducible) special
‘penalty. For sanction for prosecution, see s 123 below. The Director General is empowered to
compound, at any time before conviction, any offence committed under the Act, and to abale or
remit any penalty imposed under the Act, except a penalty imposed on conviction; see s 124 below.

Return, For returns and information, see s 77 to s 89 above.

Wilfully. An act, or an omission, has been held to be wilful where the person concerned knows
what he is doing and intends to do what he is doing: see In re City Equitable Fire Insurance Co Ltd
[1925] 1 Ch 407. Sub-section (1), it should be noted, specities the purpose of the wilful intent, that
is ““to evade or assist any other person to evade tax™".

Definitions. For ‘‘income’’, see s 2(2) above.
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338 Sec 115

nalties
Income Tax An es and Pe

VI Qffenc

SECTION 115

[ b . . . .
T €5 ¢

: thorized
) | on being required to do so by the Director General or an au
- contro : ;
officer for the purposes of this Alct, T o PR
- ide reasonable facilities or a n : sl nc
fails to provt i in the exercise of his powe
thorized officer mn
General or an au
e o : s lawfully
to answer any question relating to any of ﬂéosf?f‘g::pose
) relf:m;i)f him by the Director General or an authorized offi ;in S
e iction, be liable to a fine of no
g . fence and shall, on conviction, o 4 ar to
e gultlé)ét?:‘aflré Orfif:lggit and not more than tenth thousand ringgit
N 's?:;nent for a term not exceeding one year or to both.

115(1) Any person who, knowin
him under section 104, voluntaril
paying all the tax, sums and debts
to the satisfaction of the Director
an offence and shall, on convict]
ringgit and not more than twenty
exceeding six months or to both,

g that a certificate has been issued
y leaves or attempts to leave M
specified in the certificate or fur
General for the payment thereof shal
on, be liable to a fine of not less than
thousand ringgit or to imprisonment

{1
(d

115(2) A police officer or immi
person whom he reasonabl
offence under this section,

gration officer may arrest without v
Y suspects to be committing or about o

Ac E 1§ L 1 ax
i 1 include reference to the income t

| | 4 | ! : i 18 a@' [ke r=ierence to this Act in sub-s (C) is deemed to in o o 1 ‘

1 | o E‘] "Ijé Sch 9 (]3.0*{ reijroduced) and references to functions under sub-s (b) to inc ude

aI10VE >

es to functions under the said laws.
NOTES

9] 1CT10 eel Q volve p YS l\u‘ olence. In ct anylnir W ch ak T
jf.lt nth g h]\ makes 1t more
1 1 1
C n n lV h 1ca
(ru 8. bs

1 Iy ty Homland(1896) ;4
ti a person to ca ou 15 dl. amounts to E)bStlllCth , See BO ow V

il oun
(9] or p 0 ik F

Iy giving a warning
incheliffe v Sheldon [1955] 3 All ER 406; [1955] 1 e 1121? To?irgsyd%ty; see Green v
. Pfhmr ILJéfSO“ may amount to obstructiont of g]'e PE{;’SOD (ciaggfingg nothing is not obstruction
o some othe _ 11 ER 428. Standing by an
. B 1044; [1982] 1 A
rﬂﬂﬂr‘? [1982] Q

2 3,

-[1914-15] All ER Rep 40
is a legal duty to act; see Swallow v LCC [1916] 1 KB 22-4, [. o than 12 years
‘unless there an offence under this section may be lnStlt}‘LlltEd‘:jrz;orabetc; Kb
. low). Any person who aids, ) d

Ll : mmitted (see s 121(1) be i the same offence an
after th_e Ofgﬁﬁzt\:zsogﬂgnce under this section is deemed to hdveacnogn'mun;;igaﬁon, see s 77 10 s 89
ibi s 82(4) above; for mtﬁila?lg to the same penalty (see s ]21(221b810W)- gg{lﬁzma]:sany time before conviction, any
J » See S\E2 anove; for i oA fo com » : 1
sanction for prosecution, see s 123 below. T ir i owered 1w, compound, at any above. The Dircctor General is Cmg(;we{;te or remit any penalty imposed under the Act, excep

time before conviction, any offence comm remit any ]’Jezlalty offence committed under t,hi-g]:jtjszlel s 1022 below.

imposed under the Act, except a penalty imposed on conviction; see s |24 LEiow, ' a penalty imposed o AR + <authorised officer’, *“building’”, see s 2(1) above.
Definitions. For ““Director General™, sec s 2(1) above. Definitions. For *‘Director General”’, “*au

Amendments. S. 115(1) amended by Act 764 of 2014, s. 18, in force from 31 December 2014, by
substituting ‘‘twenty thousand”’ for **tweo thousand”’. B

Offence. No proceedings for an offence under this section ma
after the offence was committed (see s 121(1) bel
another to commit an offence under this section is de
to be liable to the same penalty (see s 121(

2) below). No legal proceedings may be ipst;
maintained against the government, a state g

Offence. No proceedings for
overnment, a police officer or any other p s

&

SECTION 117
SECTION 116
116. Obstruction of officers

117. Breach of confidence
116 Any person who—
(a) obstructs or refuses to

permit the entry of the Director General
authorized officer into any land, building or place in pursuance of s
80;

i 1 ~tion 138—
~ 117(1) Any classified person who in contravention of section
. (a) communicates classified material to another person; or "
(b) allows another person to have access to classified material,

; : < Bob
nviction, be liable to a ﬁna not

b - f an offence and shall, on convi et

) zzigemgggg t?lousand ringgit or to imprisonment for a term not ex one

year or to both.

(b) obstructs the Director Genera

L or an authorized officer in the exercise of his
functions under this Act;

) i taries
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117(2) n this section “‘classified material®’ and “classified persor

i [ﬂeanlﬂg asin Seﬂ‘[ [ T h OT eneral 18 empowe ed to co 1pou y i e het()[ onviction
‘ ¥ ﬂd at an € con 5
ding. e Direct G T ]
i g
on 38 n

omm i ty i nder the Act,
itted under the Act, and to abate or remit any penalty imposed u

1 '3

e :lry imposed on conviction; see s 124 below.

a pen

SECTION 119A
SECTION 118

: keep records
118. Offences by officials A, Failure to keep

1 l"A Any person who, without reasonable excuse—

' (a) fails to comply with an order or a notice given under subsection 82(3) or
(a) fatl

. (O)0or oo T

[ s subsection 82(1), (1A), (6), ( . |

) Gon?aver‘fl'e offence and shall, on conviction, be liable to a ﬁx}c of_'tnotrlefz

0 btleuguhgu?ld?;d' ringgit and not more than ten thousand ringgit o

risami:ent for a term not exceeding one year or to both.

118 Any person having an official function under this Act who—

(a) otherwise than in good faith, demands from any person an amount
of the tax or penalties due under this Act;

(b) withholds for his own use or otherwise any portion of any
penalty collected or received by him;

(c) otherwise than in good faith, makes a false report or return

writing) of the amount of any such tax or penalty collected or
him;

Foo i g5 1
- i ) - y
i al € OWE ed to con ()l.llld_ at a fime ]e[() e conviction
i e Director Gener 1 18 €mp
uﬂdlﬂg

(d) defrauds any person; embezzles any money or otherwise uses his or the Act. and to abate or remit any penalty imposed under the Act,

deal wrongfully with the Director General or any other person, u
shall be guilty of an offence and shall, on conviction, be liable to g

exceeding twenty thousand ringgit or to imprisonment for a term not
three years or to both.

e itted und
fence commi A
;ff: penalty imposed on conviction; sce s 124 below.

SECTION 119B

tual
9B. Failure to comply with rules made under paragraph 154(1)(c) on mu
i_.nistraﬁve assistance

Bl . . = - 1
19B(1) Except as provided in section 1124, any person WE? ﬁlﬁiﬁi&mfh’é
B fues made under pamgroph 154(1X¢) 1o mp 3B shall be guilty of an
ol n;an arrangement having effect under section 132B_$ twen%y = By
r-a@:n(c)i shall, on conviction, be liable to a fine e g risonment for a
i g;gteand not more than one hundred thousand ringgit or to imp
: ing six months or to both.
term not exceeding six mon _ ¢ irisdinn Aiar
) ] g that any
s o cuti der subsection (1), the burden of proving’
s made und pragraph 154(1))t implement ot fcilate th operaion of an
go e gn:n:n;mhavisg effect under section 132B has been complied wi
arran; -
upon the accused person. : _ il
i : erson has been convicted of an offence under Subglect;;g\fa 3{
r IlgB(s) Whe;]eaﬁepa further ot der th at the pemon Shall comply‘ Wi:ih _.‘gﬁn 2V ‘
e cfn.m m?ghe rules under which the offence has been ct;n_nrmlttczi erv;; madﬂe.mw
%ﬁ?ﬁh other period as the court deems fit, from the date the or

remit any penalty imposed under the Act, except a penalty imposed on cor

Compounding. The Director General is empowered to compound, at any tume before convi.cﬁmi‘,?
any offence committed under the Act, and to abate or remit any penalty imposed under the Act,
except a penalty imposed on conviction; see s 124 below.

Definitions. For “*Director General’f, see s 2(1) above,

wviction; see s 124 helow, |

SECTION 119
119. Unauthorised collection

shall, on conviction, be liable to a fine nof exceeding twenty thousand ringgit |

imprisonment for a term not exceeding three years or to both. NOTES

AII[E 9 n i ,7 4 1 orce ]1'0]11 1 .-' aIanIy 201 ;.
E lldmellts S l 19B 1 Sened by Act 785 0f201 . 8. 2 , 1N f o
‘

) i c taries
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. . ] .
y it 3

Director GEIle]al 18 e][]pOWC' red to CO!llpOLmd, at an time betore convic A(

Act, ai ld to abﬂte or remit ai 1y peilalty lmpOSed Llndef the Ct.,

ing, The
SECTION 120 n‘:l‘:gmiued under the

; gna]ty imposed on conviction; see s 124 below.
ape
k. use. See note to s 112 above.

120. Other offences
ble exc
120(1)  Any person who without reasonable excuse—

(a) fails to comply with a notice given under section 78, 79, subs
section 81, subsection 84(1), section 85 or 87:

(b) fails to furnish a return in accordance with subsection 83(1)

and render a statement in accordance with subsection 83( 1A) or &:
(c) fails to give the notice required by subsection 83(2), (3) or (4);
(d) contravenes subsection 84(2), 86(1), section 89 or subsection 1
(e) fails to comply with a direction given under subsection 83(5

L

() fails to furnish an estimate in accordance with subsection 107C(2), 10;
or paragraph 107C(4)(a); or

(g) (Deleted by Act 683 0/ 2007, s. 28)

(h) fails to furnish the correct particulars as required by the Director Ge
under paragraph 77(4)(b) or TTA(3)(b),

shall be guilty of an offence and shall, on conviction, be liable to a fine of not - PR p]ffn&l_lt}’;;vﬂc;iggn;zﬁ
| . term of imprisonment under this Part shall not relieve . ny gﬂlﬂ Ly
it t? - the payment of any tax (or any penalty deemed under any ¢ oy
&y 'Drble Emﬁ; this Act) or any debt or other sum for which 1;16 : 23:0 mzk ;

?:ogaf)'rfta)rh liability to make any return which he is required by this Aci A

SECTION 121 4550
dditional provisions as to offences under sections 113, 115, 116, 118 an
, Addi

.

inci ' to commit an offence
abets or incites another person r
118 shall be deemed to have committed the same

Any person who aids,

tion 113, 115, 116 or .
i ':nd <tai! be liable to the same penalty.

SECTION 122

17 7 x. etc, payable notwithstanding institution of proceedings
Il o Ay ]

SECTION 123
NOTES

Amendments, S, 120(1) amended by Act 764 of 2014, 5. 19, in force from 31 December 2014, by I
substituting *“twenty thousand”* for ““two thousand’ E I

S 120(1)(b) amended by Act 742 of 2012, s 19, in force from 1 January 2012, by inserting “‘or
83A(1)” after “*subsection 83(1A),

S 120(1)(b) substituted by Act 702 of 2010, 5 12, in operation on the coming into operation of this
Act.

123. (Deleted by Act A1028)
I
SECTION 124

124, Power to compound offences and abate or remit penalties

| i ¢ under this Act, the Director
] ere any person has committed any offgnce un _ o
Inﬁl!(l)al H\P:;her; ?:ln}; ptime- before conviction cpmponnd the off?;&c;e ;nail (:31811; o
i nf]; to pa}z;. such sum of money, not exceeding the amount 01 ¥ lee o
g::igany.special penalty to which that person would have been li:
convicted of the off inks fit 8
convicted of the offence, as he thi . A
.. > Director General shall not exercise his pov B s
gﬂogsd et(;i:tla;g:o?in writing admits that he has wmmrithc?d thc?ci r;::I_lfﬁ:mce and
'reqzests the Director General to deal with the offence under this section.

S. 120(1)(e) amended by Act 773 of 2015, s, 20(a), in force from 3] December 2015, by deleting
“or’ at the end of the paragraph. i

S. 120(1)(f) amended by Act 773 of 2015, s. 20(b), in force from 31 December 2015, by
substituting **; or* for <",

2017 Commerce Clearing House (Malaysia) Sdn Bhd Thornton’s Malaysian Tax Commentaries
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Sec 127 345

i issi lief
344 Sec 125 Income Tay Act- X Exemptions, Remission and Other Re

impe : ' ' tion 44A(9), 112(3) or
: alty imposed on any person under sec
! ﬁlnlybg ecr;i]?étedpas if it were part of the tax paygble by Fhat pefriﬁ?s, Kz‘:
] ihbe treated as tax so payable for the purposes of any provision o ‘
no

{han sections 103 to 106.

124(2) Where under this section the Director General compound
committed by any person and makes an order accordingly—

(a) the order shall be made in writing under the hand of the D
and there shall be attached to it the written admission and requ
in subsection (1);
(b) the order shall specify—
(i) the offence committed;
(i) the sum of money ordered to be paid; and ,
(iii) the date on which payment is to be made or the dates o
instalments of that sum are to be paid, as the case may be,
and, where the order provides for payment by instalments
default in payment of any instalments, the whole of the
outstanding shall become due and payable forthwith;
(c) a copy of the order shall be given, if he so requests, to the p eI
committed the offence; '
(d) that person shall not be liable to any prosecution or, as the case m;
further prosecution in respect of the offence and, if any such pros
further prosecution is brought, it shall be a good defence for that

4IE i ' 15,b
[ES ts. S. 125(1) amended by Act 773 of 2015, s. 21, in force from 31 December 2015, by
dments. >

E 1A),” after ““subsection’”. o o above s fo
E - ;]i{s 73(6) above (executors), s 75(3) above (liquidator) and s 112to s 124 a
alties. S¢

oes and penalties generally.

SECTION 126 |

6. Jurisdiction of subordinate court

i 1 a subordinate court (as defined in
‘otwithstanding any other written law, a su : el
‘w'ethlriz t;N)ltsillls;ﬂl havg po\iffer to try any offence under this Act and on conviction to

fggmse the full penalty therefor.

I

prove that the offence has been compounded under this section; Q. S
(e) the order shall be final and shall not be subject to any appeal; O sordinate court. Sce the definition in Sch 5, para 48 below. l
(f) the order may be enforced in the same way as the judgment of a

court (as defined in Schedule 5) for the payment of the amount statec .Q PART IX |

order or the amount outstanding, as the case may be; and

(g) the order shall, on production to any court, be treated as i)
commission of the offence by that person and of the other watters s
therein.

EXEMPTIONS, REMISSION AND OTHER RELIEF

SECTION 127

124(3) The Director General may abate or remit any penalty nnposed 127. Exemptions from tax: general

Act except a penalty imposed on conviction. _ : :
27(1) Notwithstanding any oher provision of this Act but subject 10 section

INCITES A, any income specified in Part 1 of Schedule 6 shall, subject to 1,

The Director General may. It should be noted that a written admission of the commission of the

‘exempt from tax. T 33
; . i . . s ; ; tem 1n
offence is a prerequisite for the Director General to exercise his discretion to compound the - Raky ay by resolution delete any paragraph or i :
offence. For powers of the Director General, sce s 148 below., 127(2) The Dewan Rakyat may by

Q hs or items thereto.
Definitions. For **Director General™, see s 2(1) above, Schedule 6 or add further paragrap .
. - r_
- 127(3) The Minister may by statutory orde saiated
SECTION 125 ~ (a) provide that the interest payable on any loan charged on the Conso

Fund or on a State Consolidated Fund shall be cxefmpt arftrl(gﬁ aiaé(ﬂa :;Fher
i g VIH generally or in respect of interest payable to persons of a p ;

(b) exempt any class of persons from all or any of the provisions of this Act,

i ‘ : i » of a particular kind or any class
125(1) Special penalties imposed under subsection LI2(1A), 113(1) or 114( either generally or in rles}f‘md?f any income of a p
shall be recoverable in the same way as fines imposed on conviction. : of income of a particular kind;

2017 Commerce Clearing House (Malaysia) Sdn Bhd Thornton’s Malaysian Tax Commentaries

T T e ———




