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Useful Webksites

(See http://legal.tiiomsonreuters.com.au/browse/mentor/corplawhub.asp

for links to websites on the Topic of Business Organisations.)

At the end of this topic you should know:

Partnerships:

+ what constitutes a partnership;

¢ the circumstances in which one partner can bind other partners in contract;
* the circumstances in which a partner can be liable in contract or tort;

* the legal duties partners owe to other partners; and

* how a partnership can be dissolved and the rights and liabilities of partners

upon dissolution.
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Incorporated associations:

+ the characteristics and disadvantages of an unincorporated not-for-profit
association;

¢ what constitutes an incorporated association;
* how to register an incorporated association;
- the basic structure and management of an incorporated association;

» the ongoing regulatory requirements;

o

the rights and duties of members; and

* how an incorporated association can be wound up and what happens to any
surplus assets.

Companies:

= how companies differ from other forms of association;
» how various incorporated bodies can be formed;
> how companies can be classified; and

+ the differences between public and proprietary companies.

Related Topics

Chapter 3 Registration; Chapter 4 Consequences of Registration;
Chapter 5 Internal Rules; Chapter 7 Corporate Liability: Contract,
Tort and Crime; Chapter 11 Directors’ Duties — Part 1 Duty of Care,
Skill and Diligence; Chapter 12 Directors’ Duties — Part 2 Good Faith
and Proper Purpose

PRINCIPLES-- GENERAL

[2.10] There exist a number of different types of business structures in the
Australian economy.

Typically, a business will incorporate if a company structure provides the
necessary advantages and flexibility for its day-to-day activities. However, at
times other non-corporate business organisations may be appropriate. Whether
a business decides to incorporate or not will usually depend on the needs of its
operator. Companies have proven to be popular because they provide a
number of advantages including taxation considerations, limited liability and
succession planning. Non-corporate business structures such as partnerships,
unincorporated associations, joint ventures, trusts and sole operators have also
desirable qualities.
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Corporations (Aboriginal and Torres Strait Islander) Act 2006
(Cth) (CATSI Act)

Prior to the CATSI Act, the Aboriginal Councils and Associations Act 1976
(Cth) (ACA Act) allowed for two types of corporate bodies, that is,
Aboriginal councils (Part IIT of the ACA Act) and Aboriginal associations
(Part IV of the ACA Act). The former was aimed to meet the
incorporation needs of Indigenous communities which provided
government-type services. The latter was aimed at providing Indigenous
people with an expedient business entity to achieve various objectives so
they could conduct a business enterprise which generate profits for its
members. The ACA allowed for Indigenous Australians to operate their
businesses not only in a culturally appropriate manner but in accordance
with Aboriginal and Torres Strait Islander custom. Following various
reviews irom 1989 to 2002 to reform the ACA Act (Cth), the CATSI Act
was ‘ntroduced in 2006. Unlike the ACA Act (Cth), the 2006 legislation
disailowed for incorporations in the form of Aboriginal councils. However
such Indigenous councils would still be created at the state and territory
level.

The registration process and procedure of an Aboriginal and Torres
Strait Islander corporation is found in Parts 2-1 to 2-4 of the CATSI Act.
Division 37 of the CATSI Act deals with registration of an Indigenous
corporation as a small, medium or large size corporation.

The Dictionary section in Part 17-3 Division 700 of the CATSI Act
provides for the following meaning of key words:

Aboriginal and Torres Strait Islander person means the following:

(a) an Aboriginal person;
(b) a Torres Strait [slander;
(¢) an Aboriginal and Torres Strait Islander person;
(d) a Torres Strait Islander and Aboriginal person;
{¢) an Aboriginal and Torres Strait Islander corporation;
(B a body corporate prescribed by name in the regulations for the purposes of
this paragraph;
(¢) a body corporate that falls within a class of bodies specified in the regulations
for the purposes of this paragraph;
(h) a body corporate in which a controlling interest is held by any, or all, of the
following persons:
(1) Aboriginal persons;
(i1) Torres Strait Islanders;

(iii) Aboriginal and Torres Strait Islander persons;

(iv) Torres Strait Islander and Aboriginal persons.
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Aboriginal person means a person of the Aboriginal race of
Australia.
body means a body corporate or an unincorporated body and
includes, for example, a society or association.
entity: for the purposes of Part 6-6, an entity is any of the following:
(a) a body corporate;
(b) a partnership;
(¢) an unincorporated body;
(d) an individual;
(¢) for a trust that has only 1 trustee—the trustee;
(f) for a trust chat has more than 1 trustee—the trustees together.
Otherwise, entity has the meaning given by section 694-40.
body means a body corporate or an unincorporated body and includes, for

example, a society or association.

Non-corporate forms of association

[2.20] The main non-corporate forms of association are:
(a) sole trader;

(b)  partnership;

(c) trust;

(d)  unincorporated not-for-profit association; and

(¢)  unincorporated joint venture.

In order to better understand the nature of the different types-of business
entities, the following provides a general outline of unincorparated business
structures. A comparative table is also®provided at [2.240] which contains the
key characteristics of each business association.

Sole trader

[2.30] Operating as a sole trader is the simplest form of business organisation
(it is not strictly correct to describe a sole trader as an “association” because the
concept of an association inherently involves more than one person). Nothing
is required to establish a structure — one person simply “owns” the business,
although they may employ others and operate under a business name. Because
there is no separate body, the assets and liabilities of the business cannot be
separated from those of the individual owner. Thus there is no real or genuine
separation of ownership from management.

This form of organisation has the attraction of simplicity and control.

Profits do not have to be shared and no-one (for example, members) has to be

CHAPTER 2 BUSINESS ORGANISATIONS | 35

consulted or informed about how the business is running. Unlike a company
or an incorporated association, the only public filing requirement is the need
to obtain an Australian Business Number (ABN) and if necessary, register for
the goods and services tax (GST). If the business is not to be carried on in the
name of the sole trader, it will be necessary to register a business name with
ASIC. This can now be done via ASIC Connect which is their new online
service for interacting with ASIC's registers. See ASIC Connect, available at:
https:// www.connectonline.asic.gov.au/HLP/using-this-service/how-to-
use-asic-connect/ WelcometoASICConnect/index.htm. Hence, a sole trader
enjoys a very high degree of commercial privacy.

The other side of the coin is that a sole trader is personally liable for any
unpaid debts of the business, meaning that a sole trader's personal assets (such
as her or hisshome) will be sold to meet any shortfall. There is also no formal
legislatiye.arocess to enable another person to inherit the business. Death or

incapa<ity of the sole trader may bring the business to an end.

Baritnership

[2.40] A “partnership” is generally defined as relationship that exists between
people (which includes companies) who carry on a business in common with
a view to making profits. See for example: Partnership Act 1892 (NSW), s 1;
Partnership Act 1891 (QId), s 5; and Partnership Act 1958 (Vic), s 5.

A partnership can be viewed as an aggregate of individual people or traders
who have come together for a joint, profit-making business purpose. The
“people” can be either individuals, companies or other bodies corporate. It is
important to distinguish partnerships from other unincorporated business

associations, such as joint ventures.

Legal basis

[2.50] A partnership is essentially a matter of contract. The individual
partners enter into a contract (the partnership agreement) as to how they will
conduct the partnership business. Subject to any contrary statutory provisions,
the mutual rights and obligations of each partner are governed by this
agreement. A partnership agreement may be:

(a) a formal written agreement;
(b)  partly in writing and partly oral; or

(c)  may be purely oral or wholly or partly implied from the conduct of the
partners.
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Statutory regulation

[2.60] Each State and Territory has its own legislation governing partnerships.
These Partnership Acts are not a Code, and are primarily a consolidation of
the most important of the pre-existing general law rules applying to
partnerships. References to section numbers in this part of Chapter 2 are to
the Partnership Act 1958 (Vic). The Partnership Acts expressly provide that the
pre-existing rules continue to apply except in so far as they are inconsistent
with the Partnership Acts: see for example, s 4 (Vic). To a large extent the
Partnership Acts operate as default provisions and apply subject to, or in the
absence of, any contrary provisions in a partnership agreement. In substance
the Partnership Acts are almost identical, although the section numbers vary.
For provisions in other State and Territory Acts see the Comparative
Table 2.4 under Guide to Problem Solving section at the end of this Chapter
and in KL Fletcher, The Law of Partnership in Australia (9th ed, Thomson
Lawbook Co, 2007) pp xli-lii.

Formation

[2.70] Forming a partnership does not involve any initial formalities, such as
registration and there are no ongoing requirements to lodge returns of any
kind (although a partnership tax return would be completed). The partners
may trade under their own names or may use a business name. This can now
be done via ASIC Connect which is their new online service for interacting
with ASIC's registers. See ASIC Connect, available at: | hugs://
www.connectonline.asic.gov.au/HLP/using-this-service/how-to-1se asic-
connect/ WelcometoASICConnect/index.htm

Additionally, each registration has an Australian Busini¢ss. Number: see
http://www.abr.gov.au. The partners are collectively described as a “firm”
and the name in which they carry on business is called the firm name:
Partnership Act 1958 (Vic), s 8 (for other States and Territories see the
Comparative Table 2.4 under Guide to Problem Solving section at the end of
this Chapter).

Legal nature

[2.80] A partnership is a relationship, it is not a separate legal entity,
although, for procedural convenience, Rules of Court allow a partnership to
sue or be sued in the partnership or firm name: see, for example, Supreme
Court (General Civil Procedure) Rules 2015 (Vic), O 17.

A partnership is not an entity in its own right — that is, the “partnership”
does not exist separately from the partners themselves; and as a result:
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» each partner pays tax at her or his individual rate (a return is lodged for the
partnership, but only for the purpose of ascertaining each partner's share of
the profit or loss);

« a partnership is automatically dissolved on the retirement, death or
bankruptcy of a partner unless the partnership agreement provides

otherwise; and

» a partner can assign her or his interest in the partnership but, unless all the
other partners consent, the assignee only has the right to receive the
assignor's share of profits and has no right to take any part in the
management of the firm. Retiring partners remain liable for debts incurred
while they were partners, unless creditors agree to a release.

The maximum size of a partnership is limited. Section 115 of the Corporations
Aet 2001.4Cth) limits the number of members to 20. There are some
exception: “allowing a greater number of members. For example, there is a
mavimum of 50 members for partnerships involving medical practitioners and
dto-rbrokers, 100 for architects, chemists and veterinary surgeons, 400 for
legal practitioners and 1,000 for accountants: see Corporations Regulations 2001

(Cth), reg 2A.1.01. Any partnership that exceeds this size must register under

the Corporations Act 2001 (Cth).

What constitutes a partnership?

[2.90] A partnership does not exist unless each of the elements in the
statutory definition is satisfied: s 5 (Vic).
This definition requires there to be:
* an existing relationship;
* between persons who are;
* carrying on a business in common; and
¢ have a view to profit.
If each of these elements are present, then a partnership exists regardless of the
intention of the people involved. If the situation fits the definition in the

Partnership Acts, a partnership exists: see Canny Gabriel Jackson Advertising
Pty Ltd v Volume Sales (Finance) Piy Ltd (1974) 131 CLR 321.

It is necessary to examine each of these elements to determine the existence
of a partnership. For example, when looking at the need to be “carrying on a
business in common” the Partnership Acts define “business” as including

every trade, occupation or profession s 3 (Vic). Then the element of carrying

on a business can be explored even if the business has only one transaction. In

Re Griffin; ex parte Board of Trade (1890) 60 LJQB 235 at 237 Lord Esher MR
commented:
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I take the test to be this: if an isolated transaction ... is proved to have been
undertaken with the intent that it should be the first of several transactions,
that is, with the intent of carrying on a business, then it 1s a first transaction in
an existing business. The business exists from the time of the commencement
of that transaction with the intent that it should be one of a series.

The Australian courts have also contemplated that a single transaction could,
depending on the circumstances, amount to the carrying on of a business. In
United Dominions Corp Ltd v Brian Pty Ltd (1985) 157 CLR 1 Dawson ]
espoused at 15 that:

A single adventure under our law may or may not, depending upon its

Whilst the phrase
“carrying on a business” contains an element of continuity or repetition in

scope, amount to the carrying on of a business ...

contrast with an isolated transaction which is not to be repeated ... the
emphasis which will be placed upon continuity may not be heavy.

Another aspect of this definitional element is that the carrying on of the
business is done “in common”. Here it appears that the partners who are
running the business must do so for all partners and not just for themselves.
There is, therefore, a true mutuality of rights and obligations between the
partners.

The definition's final element is that the partners “have a view to profit”
and there will be a profit if a comparison of the balance sheet at two different
times shows an increase at the later time. The requirement to have a view to
profit serves to exclude clubs and societies that have their own legislative
treatment elsewhere and are not governed by the Partnership Acts.

Because a partnership agreement need not be in writing, it may sometimes
be difficult to determine whether a partnership exists. The statutory rules of
construction provide some guidelines, but do not go as_fai as creating a
presumption of partnership: s 6 (Vic). It is always necessary to look carefully at
all the facts in any given case.

If a person shares in the net profits of a business, as opposed to the gross
returns, that is prima facie evidence that the person is a partner in the
business: s 6(2) — (3) (Vic). However, sharing in net profits does not necessarily
make a person a partner, in particular in the circumstances listed in s 6(3)
(Vic): see Cox v Hickman (1860) 8 HL Cas 268; 11 ER 431; Re Megevand; Ex
parte Delhasse (1878) 7 Ch D 511; Cox v Coulson [1916] 2 KB 177.

The distinction between an agreement to share the gross returns as opposed
to the net profits is well illustrated by the following High Court decision.

Cribb v Korn
[2.100] Cribb v Korn (1911} 12 CLR 205 (High Court of Australia)

FACTS: Cribb owned a farming property. He agreed to allow Rano to use
two of the paddocks for farming purposes. Cribb agreed to provide the land,
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cont.

tools and the livestock while Rano would provide labour. They agreed to
each take half of the gross proceeds of the sale of the eventual produce.
Rano employed Korn to help work the land and Korn was injured in the
course of his employment. Korn sued both Rano and Cribb, alleging that
they were partners and so were jointly liable as his employers.

DECISION: The High Court held that Rano and Cribb were not partners
as they had not agreed to carry on business in common. There was no
evidence to show that Cribb had intended to be involved in farming the
paddocks. All he had done was agree to allow Rano to use the paddocks
and equipment in return for an agreed sum - half the gross proceeds of sale.
Rano, not Cribb was entitled to the eventual profits.

Partnerships and outsiders
Authority of a.partner to bind the firm

[2.110] Because partners carry on business in common with a view to profit,
each_pactner is both a principal in the business and the agent of the firm and
«chof the other partners.

Transactions entered into by one partner which are within the usual scope
of the firm's business will normally bind both the firm and the other partner(s).
Whether or not the other partners have authorised that transaction is
irrelevant. If the transaction is one which can be said to be “carrying on in the
usual way business of the kind carried on by the firm”, the other party is
entitled to assume that the partner is authorised to act and the other partners
and the firm will normally be bound: ss 9 — 12 (Vic). The exceptions are:

« if the partner was acting without authority and the other party knows this;
or

« the other party does not know or believe that he or she is a partner in the
business: s 9 (Vic).
See the discussion of actual and ostensible authority in Chapter 7; Construction
Engineering (Aust) Pty Ltd v Hexyl Pty Lid (1985) 155 CLR 541; Goldberg v
Jenkins (1889) 15 VLR 36.
The following case illustrates what is meant by “carrying on in the usual
way business of the kind carried on by the firm”.

Mercantile Credit v Garrod

[2.115] Mercantile Credit Co Litd v Garrod [19262] 3 All ER 1103 (Queen’s Bench
Division)

FACTS: Garrod and Parkin were partners running a garage. Garrod was a
“sleeping partner” who took no part in running the business. The partnership
agreement expressly excluded buying and selling motor vehicles from the
scope of the partnership business. In breach of this agreement and without
telling Garrod, Parkin fraudulently sold a car to a third party who later sued
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cont.

both partners for the return of the purchase price. Garrod’'s argument that
he was not liable because Parkin had ne actual or ostensible authority to act
on behalf of the firm, failed.

DECISION: The court held that even though the partnership agreement
expressly excluded selling motor vehicles, this was the kind of business that
would normally be carried on by a garage and so Garrod was liable.

People who are carrying on business together are often keen to argue
that they are not in partnership. The main reason for this is that a partner
can be liable for the actions of a fellow partner even when that partner has
acted contrary to their express agreement. See for example: Partnership Act
1892 (NSW), s 5; Partnership Act 1897 (Qld), s 8; and Partnership Act 1958 (Vic), s 9.
Partners can be liable jointly and severally. See for example: Parinership Act
1892 (NSW), s 12; Partnership Act 1891 (Qld), s 15; and Partnership Act 1958 (Vic),
s 16.

Liability of partners in contract

[2.120] Partners do not have limited liability (compare the position of
members in a limited lability company. If the firm's assets are insufficient,
each partner is liable to the full extent of her or his personal assets for debts and
other obligations incurred by a partnership.

Bach partner is liable jointly with all the other partners for debts incurred
by the firm while he or she is a partner: s 13 (Vic). This means that every
partner is responsible, not just for her or his share of the debt, but for the
whole amount. A creditor has the choice either to sue the firm by name or ¢
sue any one ot more individual partner or partners. In the latter “ase,
judgment will be enforced against the nominated partner(s) only, and ivis up
to her or him to obtain contribution from the other partners.if they are
bankrupt or have disappeared, the unfortunate partner sued paust satisfy the
whole claim. >
Note: Because a partner's liability in contract is joint, not joint and several (except in
respect of the estate of a deceased partner), a plaintiff has only one opportunity to sue.
If a creditor sues and obtains judgment against an individual partner(s) without also

naming the firm as a defendant, this will bar any subsequent proceedings against other
partners: see Kendall v Hamilton (1879) 4 App Cas 504.

Liability of partners in tort

[2.130] In contrast, partners are jointly and severally liable in tort. Both
the firm and all the partners will be bound by any tortious acts, provided the
acts are committed by a partner(s):

* “in the ordinary course of the business”; or

¢ “with the authority” of the co-partners: s 14 (Vic).
See Polkinghorne v Holland (1934) 51 CLR. 143; National Commercial Banking
Corp of Australia Ltd v Batty (1986) 160 CLR. 251.
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If money or property of a third person is received:
. by a partner acting within the scope of her or his apparent authority; or
« by a firm in the course of its business; and

« is misapplied by one or more of the partners,
the firm will be liable to make good the loss: s 15 (Vic).

Note: Because liability for tort is joint and several, a plaintiff has more than one
opportunity to sue: s 16 (Vic). A plaintiff can bring separate actions against the firm

and/or some or all of the partners.

Limited liability partnerships

[2.50] Limited liability partnerships may be formed in New South Wales,
Queensland, Tasmania, Victoria, South Australia and Western Australia.
Unlike ordinary (“general”) partnerships, they must be registered and a
registration‘iee is payable. In Victoria, for example, limited and incorporated
limited ~partnerships must be registered with Consumer Affairs Victoria
(CAM).

Liinited liability partnerships are similar to other partnerships but have two
slasses of partners. Active (general) partners run the business and are in the
same position as partners in an ordinary partnership. Silent (limited) partners
contribute capital to the partnership but, as long as they do not take any active
part in running the business, they have the benefit of limited liability. Their
liability is limited to the contribution they have made to the firm's capital.
This encourages investors to contribute capital.

Limited partmerships were starting to become popular in the 1980s because
of their ease of setting up, simpler documentation and ability to keep
information confidential. However, since 1992 limited partnerships have been
treated as companies for taxation purposes, which means that a limited liability
partner can no longer claim a tax deduction for partnership losses. Recent
amendments to the Corporations Act have meant that all but the smallest
limited partnerships must now comply with the fundraising provisions: see
ASIC Policy Statement 41: Limited Partnership Fundraising. The combined
effect of these changes has greatly reduced the popularity of limited
partnerships.

Holding out a person as a partner

[2.140] The doctrine of ostensible or apparent authority applies to
parterships as well as to companies: see Chapter 7. Partners and people who
hold themselves out as partners, or who consent or acquiesce to being held

out, may be liable in contract or tort if:

(@)  there is a representation that the person is a partner, either by that

person or by someone else;

Chapter 2




42 | CORPORATIONS LAW: IN PRINCIPLE

(b)  credit is given to the firm; and

() that credit is given in reliance on that representation.
See s 18 (Vic); Martyn v Gray (1863) 14 CB (INS) 824; 143 ER 667, D & H
Bunny Pty Ltd v Atkins [1961] VR 31.

Holding out is often a problem in professional partnerships where a senior
employee whose name appears on the firm's letterhead may be assumed by a
third party to be a partner, even though that person is actually only a salaried
employee.

Lynch v Stiff
[2.1850] Lynch v Stiff (1943) 68 CLR 428 (High Court of Australia)

FACTS: Lynch was a “salaried partner” in a legal firm. This meant that
although he was only an employee, his name appeared on the firm’s
letterhead. Stiff had been a client of the firm for many years and Lynch had
always handled his business. When Stiff sold some property he entrusted
the proceeds to Williamson, who was a partner in the firm, to be invested.
Williamson misappropriated the money. Stiff then sued Lynch on the basis
that he had been held out by the firm as a partner.

DECISION: The High Court agreed. The evidence indicated that Stiff
invested the money through the firm because he believed, on the basis of
the letterhead, that “Lynch, whom he trusted, was a partner”: at 435. Stiff
had relied on this representation.

Relationship between partners

[2.160] A fundamental principle of partnership law is that a partnership.i§'a
fiduciary relationship based on mutual trust and confidence between vartners:
see Birtchnell v Equity Trustees, Executors & Agency Co Ltd (1929) 47 CLR. 384;
Chan v Zacharia (1984) 154 CLR 178 and recently Wright Prosuecting Pty Lid v
Hancock Prospecting Pty Ltd (No 9) [2010] WASC 44. As fiduciaries, partners
have mutual rights and duties which generally require them to act in good
faith and for the common good of the partnership. Compare the similar
fiduciary duties which require directors to act in good faith and in the best
interests of the company which are discussed in Chapter 12. Partners may
modify these rights and duties in any way they wish in the partnership
agreement: s 23 (Vic). More specifically, unless permitted by the terms of the
partnership agreement, partners:

(1) must not use their position or any information gained as a result of that
position for their personal profit;

(2)  must not put themselves in a situation where there will be any conflict
between their duty as partners and their personal interest;

(3)  must fully disclose all matters likely to affect the partnership to the
other partner(s) (s 32 (Vic); and see Law v Law [1905] 1 Ch 140);
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(4)  must account for any private profits made without the consent of the
other partners as a consequence of any of the above (s 33 (Vic)); and

(5) ~ must not compete with the firm: s 34 (Vic).
Subject to any express or implied agreement to the contrary, the following
basic statutory rules govern the rights and duties of partners:

(a)  all partners have a right to share equally in the capital and profits of the
business and must contribute equally towards any losses (s 28(1) (Vic))
(Note this may not be what the partners want and so the partnership
agrer ment will be drafted to address this);

(b)  partners are entitled to be indemnified for payments and liabilities
made or incurred in conducting the firm's business (s 28(2) (Vic));

(¢)  partners are entitled to interest on any money lent to the firm, but not
to izterest on their capital contribution (s 28(3), (4) (Vic));

(d)  Svery partner has a right to take part in the management of the firm's

business (s 28(5) (Vic));

no partner is entitled to be paid for acting in the firm's business (s 28(6)

(Vic));

() a new partner cannot be introduced without the consent of all other

partners (s 28(7) (Vic)); and

(¢)  differences of opinion are to be decided by a majority of partners, but

—~
i
~

all partners must consent to any change in the nature of the business:
s 28(8) (Vic).
A partner may assign her or his share in the partnership without the consent of
the other partners, but the assignee will only be entitled to the assignor's share
in the profits and has no right to interfere in the management of the business:
s 35 (Vic).
A partner cannot be expelled from the partnership unless the partnership
agreement expressly gives this power to a majority of partners: s 29 (Vic).

Partnership property

[2.170] Ownership of partnership property is one aspect of the partnership
relationship that is specifically governed by the Partnership Acts: for example,
ss 24 — 26 (Vic). The basic rule is that all property that was originally brought
into a partnership, or is acquired by it later, is partnership property: s 24 (Vic).
In the absence of any contrary intention, any property that is bought with
partnership money will be deemed to have been bought for the partnership:

s 25 (Vic). It is very important to distinguish between property that is
partnership property and property that is being used in the business, but that
remains the personal property of individual partners: see Robinson v Ashton
(1875) LR 20 Eq 25; Kelly v Kelly (1990) 64 ALJR 234.
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Harvey v Harvey

[2.180] Harvey v Harvey (1970) 120 CLR 529 (High Court of Australia)

FACTS: Harold Harvey was unable to run his pastoral property, Fonthill,
himself because of illness. He agreed with his brother Horace that they
would enter into a partnership. Under the agreement, Harold would provide
the land, stock and machinery and Horace and his sons would provide the
skill and labour. This arrangement would give Horace's sons experience in
running a property and would keep Fonthill operating until Harold’s young
son was old enough to take it over. When the partnership was eventually
dissolved there was a dispute as to whether Fonthill remained Harold's
personal property or had become partnership property.

DECISION: The High Court held that Fonthill remained Harold's personal
property. The evidence showed that Harold had never intended it to become
partnership property. The partnership had only been formed to keep Fonthill
going until Harold’s son was old encugh to run it himself.

Liability of incoming and outgoing partners

[2.190] Each time the composition of a firm changes because a partner
retires or dies or a new partner is admitted, a new partnership relationship is
created. Subject to any agreement to the contrary (including a written
partnership agreement), an outgoing partner will still be liable for all debts and
obligations incurred while he or she was a partner, and an incoming partner
will only be liable for debts incurred after joining the firm: s 21 (Vic). Thiz
section allows a retiring partner to discharge her or his liabilities by obtainiigz a
release from the continuing partners and the firm's creditors: s 21(2) 'Vic). It
is important for retiring partners to ensure that this is done, and that notice of
any change in the firm's composition is given to all creditors and chents. Until
notice is given, a person is entitled to treat all apparent members of the firm
as partners: s 40 (Vic). For example, existing clients of a firm are entitled to
assume that all the people listed as partners on a firm's letterhead are partners in
the firm unless they have actual notice to the contrary: Hamerhaven Pty Ltd v
Ogge [1996] 2 VR 488. What constitutes notice to new clients is set out in the
Partnership Acts (eg, s 40(2) (Vic)).

Termination and dissolution

[2.200] A partnership is a contractual relationship so, unless the partnership
agreement provides otherwise, a partnership will be automatically dissolved if
a partner retires, dies or becomes bankrupt: s 37 (Vic). To address this, almost
all partnership agreements make provision for the orderly restructure of a firm
in these circumstances without requiring it to be formally dissolved and the

business wound up. Any partnership which is, or which becomes, illegal — for
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example, because the number of partners exceeds the maximum allowed, will
be dissolved by operation of law: s 38 (Vic); and see Hudgell Yeates & Co v
Watson [1978] QB 451.

A partnership which is entered into for a fixed term or to carry out a single
undertaking will be dissolved automatically at the end of that period or
undertaking unless the partners agree otherwise: s 36(a) — (b) (Vic). If a
partnership is entered ini  for an indefinite term, any partner may dissolve it
by giving notice to the other partners: s 36(c) (Vic).

A partnership may also be dissolved by a court order on the application of
one or more partners: s 39 (Vic). The grounds for making such an order are:

(a) lack of capacity due to mental illness;
(b)  permanent incapacity;

¢)  conduct which prejudicially affects the firm's business;

(d wilful or persistent breach of the partnership agreement;
(e):. ) the business can only be carried on at a loss; and
(

t) it is just and equitable to dissolve the partnership.
See Jenkins v Bennett [1965] WAR 42.

Consequences of dissolution

[2.210] Dissolution of a firm ends the partnership relationship between the
partners, but the business itself remains. Public notice of the dissolution of a
firm (or the retirement of a partner) must be given: s 41 (Vic). The business of
the firm may be taken over by one or more of the former partners who buy
out the others, or it may be wound up. If the business is continued by some of
the former partners without a final settlement of accounts, subject to any
contrary agreement the outgoing partner(s) will be entitled to either a share of
profits made after the dissolution or to interest on their share in the
partnership: s 46 (Vic); and see Pathirana v Pathirana [1967] 1 AC 233; Fry v
Oddy [1998] VSCA 26.

If the business is to be wound up, the winding up may be carried out by the
former partners (s 43 (Vic)) or if necessary, by a receiver appointed by the
court.

To enable the business to be wound up in an orderly manner, the rights and
obligations of the former partners continue after dissolution as far as is
necessary to wind up the affairs of the partnership and to complete any
transactions which were in progress at the time the firm was dissolved: s 42
(Vic). If the former partners are unable to agree, any partner may apply to the
court for the appointment of a receiver.

Once the business has been wound up and the firm's assets have been
realised, its debts and liabilities are paid and any surplus assets distributed
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Westpac Banking Corp v Bell Group Ltd (in lig) (No 3)
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Barnes v Addy (1874) LR 9 Ch App 244 [2012] WASCA 157
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use of position and wuse of information—criminal offences, Division 265-
30—Interaction of sections 265-1 to 265-25 with other laws etc of the CATSI

Act.
An example of case where the Registrar of ORIC laid charges against a

former native title director is in relation to the Githabul Nation Aboriginal
Corporation RNTBC.
Extract from the ORIC's website:
http://www.oric.gov.au/publications/ media-release/registrar-lays-

charges-against-former-native-title-director.

sesssecssesssassssaanans sasavscstsvesase aasssasssvsssans

smssaas GEesEesseBETIEIseCOsUEEBERsEEBRRERNAES sssansas

MR1516-25 - Registrar lays charges against former native title

director

An investigation by the Registrar of Indigenous Corporations, Anthony

Beven, has i2d to charges against a former director of the Githabul Nation
Aborigital Corporation RNTBC.

1 «Trevor John Close has been charged with three counts of
cisnanestly misusing his position as a corporation director to gain an
advantage for himself.

It is alleged that Mr Close used the proceeds of sale from a Githabul
Nation native title property to pay the rent for his private home in Sydney.
It is alleged that two rental payments were made by Mr Close from
corporation funds in July 2013 and one in August 2013.

Githabul Nation was incorporated in 2006 and is registered under the
Corporations (Aboriginal and Torres Strait Islander) Act 2006 (CATS| Act). It was
established to manage the native title rights and interests of the Githabul
people of northern New South Wales. On 29 November 2007 the Federal
Court made a consent determination recognising the Githabul people’s
native title rights and interests over 1,120 square kilometres of national
parks and state forests around Kyogle in northern New South Wales.

As part of the Githabul native title consent process the New South
Wales Government transferred 20 parcels of public land to Githabul
Nation. The proceeds of sale that Mr Close is alleged to have misused
were from the sale of one of the parcels of land.

Mpr Close was a director of the Githabul Nation Aboriginal Corporation
RNTBC from May 2009 until July 2014, when the corporation was
placed under special administration by the Registrar.

The charges against Mr Close have been laid under section 265-
25(3}a) of the CATSI Act. The section carries a maximum penalty of
$340,000 or imprisonment for five years, or both, for two charges
relating to the July 2013 payments and $380,000 or imprisonment for
five years, or both, for one charge for the August 2013 payment.

“Native title rights and interests must be held and used for the benefit
of all traditional owners, not one individual,” said Mr Beven. "My office
provides a range of services to native title bodies to improve their
governance but will take action when there are failings in that

governance.”
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Directors owe duties of loyalty and good faith because they are in a

fiduciary relationship with the companies on whose behalf they act. As the
diagram illustrates, these duties can be divided into various categories:

(a) to act in good faith in the interests of the company;

(b)  to use powers for their proper purpose;

(c)  to retain discretionary powers; and

(d)  toavoid actual and potential conflicts of interest and duty.

The duties arise under the general law and under ss 181 — 184 of the
Corporations Act. The language used to describe the duties in these sections
may differ from the language used by judges in law reports to describe the

general law duties. Despite these differences, the general law and statutory

duties are similar.
The dutv'co avoid conflicts of interest and duty gives rise to a number of

disclosuzé.obligations for directors under the general law and the Corporations
Act.Thase obligations will be discussed later in Chapter 13.

To whom are the duties owed?

[12.40] According to Percival v Wright [1902] 2 Ch 421, the duties of loyalty
and good faith are owed to the company, not to individual members. A
number of developments have eroded this principle. Some examples are given

in the following table.

[12.50]
12.1 =
Persons to Requirements Case Examples
Whom Duty May
Also be Owed
Coleman v Myers [1977] 2 NZLR. 225;

individual members | In special circumstances, ¢g
s where members dependent on info Chequepoint Securities Ltd v Claremont
or advice given by directors; or Petrolei NL (1986) 4 ACLC 711
Glavasics v Brunninghatsen (1996) 14
ACLC 345; on appeal Brunninghavsen v

¢ close relationship of confidence
Glavanics (1999) 46 NSWLR. 338

between members and directers

Walleer v Wimborne (1976) 137 CLR 1;
Kinsela v Russell Kinsela Pty Led (in lig)
(1986) 4 NSWLR 722; Grove v Flavel
(1986) 43 SASR. 410; Sycotex Pry Ltd v
Baseler (1994) 51 FCR. 425; Addstead
Pty Ltd (in lig) v Liddan Pty Ltd (1997)
70 SASR. 21; Spies v The Queen (2000)
201 CLR 603; Geneva Finance Ltd v
Resource and Industry Lid (2002) 169
FLR 152

Duty arises where company is insolvent
or nearing insolvency, but duty does
not give creditors the right to sue
directors for breach of duty

creditors

Where trust is managed by directors of | Hurley v BGH Nomirees Pry Ltd (No 2)
company — beneficiary may be able to | (1984) 37 SASR. 499; ASC v AS
sue for breach of trust Nomitees (1995) 62 FCR 504

beneficiaries of
trust

i
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Persons to
Whom Duty May
Also be Owed

employees

Requirements Case Examples

Duty may be imposed by other laws
dealing with labour, consumer or
environmental protection
Note: In March 2005 the Commonwealth
the issue of directors' duties

No case law or Corporations Act
examples

Government asked CAMAC to examine
and whether the Corporations Act should be amended to
require directors to take account of the interests of other stakeholders,

including
employees and customers.

Duty to act in good faith in the interests of
the company

Description of duty

[12.60] The duty to act in good faith in the interests of the company requires
directors to act “bona fide [in good faith] in what they consider — not what the
court may consider — is in the interests of the company”: Re Smith & Fawcett

Lid [1942] Ch 304 at 306 per Lord Greene MR This quote reflects the two
competing concerns in this area:

¢ the concern that directors must give proper consideration to the interests of
the company in their dealings; and

* the reluctance of courts to interfere with the internal management of
companies by “second guessing” their management decisions.

Source of duty

[12.70] The duty arises under:

¢ the general law — in particular, from principles of equity collectively known

as “fiduciary law”; and

* 85 181 and 184 of the Corporations Act.

Examples of breach of duty

[12.80] Depending on the circumstances in which they take place, the

tollowing actions by directors may amount to a breach of the duty to act in
good faith in the interests of the company:

+ controlling members treating company assets as if they are assets held in
their own names;

* providing personal benefits to directors or particular members;

* undertaking transactions with directors or particular members on terms

very favourable to them;
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creditors or receivers.

Scope Of dUty ..............................................
[12.90] The duty requires directors to act for the benefit of “the ?ompani?;
a whole”, not just the majority of members: Greenhalgh 4 Am’errzc. Cineras o
[1951] Ch 286. It is often difficult to work out what this express:ton mean "
the context of a transaction or dealing undertaken by the:‘ company. n
particular, which stakeholders can be considered to be part of “the company

for the purpose of this duty? Does it include:

Chapter 12

o the meinters?
= the crzditors?

) e -
+~other companies within a group of companies:

- employees and the community? |
Each will be briefly explored in the following paragraphs.

Members .
[12.100] In Darvall v North Sydney Brick & Tile Co Ltd_ (1988) 6 ACLC D_ci
Hodgson J, at first instance, said that the duty required directors to have regar
for the interests of both:

o the company as a commercial entity; and

= the members of the company. | . »

This view is reinforced by Pt 2F.1 of the Corporations Act which prc;vvldeh
i ¢ a

remedies to members where the affairs of the company are conducted 1n

23
manner which is “contrary to the interests of the members as a whole”.

Classes of shares

[12.110] In companies with two or more classes of_ e?hares (fo;1 e;arriﬂle;
ordinary and preference shares), directors may make decisions Wh.l(,f a e; o
different classes in different ways. One class of shares may benefit :;n -
other suffer from the transaction. In those situatiorlls, the courts have OClljlbe |
on whether the decision was fair as between the different classes of mem érs.
see the discussion in Mills v Mills (1938) 60 CLR 150 at 164 per Lacham CJ.

Creditors

5 e of
[12.120] If the company is insolvent or nearing insolvency then mterests1

- i e, the
the company” includes the interests of creditors (who are, in a sense,
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C;)I\i:;? tDOtfh 1:;6. company at that time). The directors must avoid action
o (,1990) : AE: lf(tf:re:t& Refer to ANZ Executors & Trustee Co Ltd v Qintex
e Kfme_!a . LJd_/).l; .Walkcr v Wimborne (1976) 137 CLR 1; Kinsela o
oo 410‘ ‘ y ! (m lig) (1986) 4 NSWLR. 722; Grove v Flayel (1986) 43
e 5,()- imftczip Fmancle)Ltd (in lig) v Bank of New Zealand (1993) 32
P (199,5) )Ig:f;);;& (&:?r Glenisia Investments Pty Ltd v Commonwealth Banj (;f
A (19951 LC 900; Addstead Pty Lid (in lig) v Liddan Pry Lid (1997,
o (2000), 2:;?0(:4:. E}{Tz’gzﬁ I;ty ITrd (1999) 17 ACLC 619; and Spies v The
. J. section 588G reinforces the requi
directors are to be mindful of creditor rights. However wh;tquure{nent g
s ghts. ; e creditor;
izr;len];nztf}:i :tafutodr?]; rights against directors for breach of s 588(§,lt;:1:di€:)‘;:
e Baselger (]Z ;:e ¢ ectors for bre?.ch of their general law duties: Sycotex Pty
o i )- FCR 425. Directors do not owe an independent du
editors which is enforceable by creditors: Spies v The Queen (2000) 20?

CLR 603 at 1282: Gesneva Fin
iR 15 va Finance Lid v Resource and Industry Ltd (2002) 169

Corporate groups

l I2- ISO] 1}16 duty to act in go()d f«lltll m t]le IIItEIﬁStS ()f a C()Illpa]ly 3150
pp S to d,ed]] lgS b C p Ip p, &
a he t etween ompanies 111 a co orate rou SUCf.‘! as a
g n
]Ilter—group 1031) or gual’a.”tee gl\f €11 by one COHlpany on behalf Of al‘jothe
L T
U\«‘ltllln t gl()l.] p. PllOI‘ to Ehe mtr ()duCtl()Il ()fS 18; m _.': ()()O there was § 1€
}16 3 or

uncertaint y as 111
rests that a dlrect()r CcO
. to the inte uId take mto account in th_L

E:iiikﬂj v Wimborne (1 9"{'6) .1?.>7 CLR 1, the High Court of Australis heid
the mterests of the individual compgny to which the director was
;.L;l)hp;c])lz:‘zddwsre paramount, not the interests of the group of compaﬁics. To
B szz,i It}l;(ier('edm;lst be evidence that the director considered the
i ‘ vi uar company, separate and alone from the interests of
group: see also ANZ Executors & Trustee Co Ltd v Qintex Ltd (1990) 8

ACLC 791; and Equiticorp Finay i i
P iy q P Linance Lid (in lig) v Bank of New Zealand (1993)

S;I;Ziilt e1;1 \Simrterb};idge Corp Ltd v Lloyds Bank Ltd [1970] Ch 62, a less
s pan 1-; a}t}i ed. T}.lﬁ test applied was: whether an intelligent and
e o t"e po?mon of the directors could have reasonably
‘ . transaction was for the benefit of the company as a
is;pz;a;tivenuty. ;Flhls test permits directors to have regard to group interests
. 10.11 to the interests of the separate entity. It e e 1
Australia in Farrow Finance Co Lid (in lig) v Farroz Prop}::ielsj‘;; i};dp l;f lr'I;
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[1999] 1 VR 584 and Maronis Holdings Ltd v Nippon Credit Australia Pty Lid
(2001) 38 ACSR. 404 and in the context of creditors' interests in Linton v
Telnet Pty Ltd (1999) 17 ACLC 619.
Section 187 is intended to resolve these difficuldies for directors of wholly-
owned subsidiaries by allowing them to make decisions which are in the
best interests of the holding company, but not necessarily the best interests of
the subsidiary. However, the difficulties remain for directors of partly owned

subsidiaries.

SECTION 187
Directors of wholly-owned subsidiaries

A director =f e corporation that is a wholly-owned subsidiary of a body

corporats i, to be taken to act in good faith in the best interests of the

subsid ary if:
(a) the constitution of the subsidiary expressly authorises the direction

to act in the best interests of the holding company; and
1) the director acts in good faith in the best interests of the holding
company; and

the subsidiary is not insolvent at the time the director acts and

does not become insolvent because of the director’s act.

(c)

Nominee directors

[12.140] Acting in the best interests of the company also raises a vexed issue

for nominee directors — conflict can arise between the best interests of the

company of which they are a director and the interests of the group or
company (for example, a holding company) that has appointed them.
Section 187 permits directors of wholly owned subsidiary companies, who
were nominated by the holding companies, to have dual loyalties provided
that they satisfy the requirements described at [12.130]. Difficult problems
may still arise for other nominee directors including directors appointed to
partly-owned subsidiaries: see Company and Securities Advisory Committee
(CASAC, now CAMAC), “Corporate Groups Final Report” (2000), Ch 2.
The present Australian view would seem to be that dual loyalty is possible but,

in the event of an actual conflict, a nominee director's foremost duty is to the
company of which he or she is a director: contrast Scottish Co-operative
Wholesale Society Ltd v Meyer [1959] 3 AC 324 and Bennets v Board of Fire
Commissioners of New South Wales (1967) 87 WN (Pt 1) (NSW) 307, with

Levin v Clark [1962] NSWR. 636.
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Employees and the community

[12.150] It was clearly established in Parke v Daily News Ltd [1962] Ch 927
that the interests of employees should not be considered by the directors ahead
of the interests of the company as a whole. However, if the interests of
current, as opposed to past, employees (for example, in industrial matters) can
be regarded as affecting the interests of the company, then they could be taken
into account.

Corporate sponsorship and donations can also be Justified in this way. A
sponsorship deal may benefit the public but it also, indirectly, benefits the
company by way of good public relations and advertising,

Parke v Daily News

[12.155] Parke v Daily News Ltd [1962] Ch 927 (Chancery Division of the High
Court of England and Wales)

FACTS: The Daily News Ltd was the owner of two newspapers. Both
nhewspapers had declining sales and the board decided that it was in the
best interests of the company to sell the newspapers to an external party.
The board further decided to sell not only the intangible assets of the
company, namely the mastheads, but also all plant and equipment. The sale
of the newspaper business led to widespread job losses. Sympathetic to the
past employees, the board decided to distribute the surplus funds from the
sale of the business to the staff that were no longer employed by the Daily
News. A minority shareholder objected to the distribution of the surplus
proceeds to the past employees.

DECISION: The board was not entitled to distribute the surplus proceeds
from the sale of the business to its past employees because to do so would
not be in the best interests of the company. This was especially the case
with past employees who were no longer employed and therefore, did ot
provide any current or future benefit to the company.

L

Impact of company’s internal rules

[12.160] The scope of the duty to act in good faith in the interests of the
company may be affected by a company's internal rules — the company's
constitution may permit directors to take account of a particular stakeholder's
interests ahead of others; Berlei-Hestia (NZ) Ltd v Fernyhough [1980] 2 NZLR.

150; and Japan Abrasive Materials Pty Lid v Australian Fused Materials Pty Ltd
(1998) 16 ACLC 1172.

Duty to use powers for proper purposes

Context

[12.170] The duty concerns how directors, in managing a company,
exercise the powers given to them by their employment contract, the
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Description of duty

: “ise their powers
80] Directors are under a duty to the company to exercise t p

o As Dixon J said in Mills v Mills (1 938) 60 CLR

according to certain standards.
150 at 180:

ci ‘ oW
Directors of 4 -ompany are fiduciary agents, and a p b
1 S i i rivate adv
chem candoibe exercised in order to obtain some p
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antage or for

any puingse foreign to the power.

Saurce of duty

[12.190] The duty arises under:

« fiduciary law, which is part of the general law; and

. ss 181 and 184 of the Corporations Act.

Determining whether breach of duty

i i |
[12.200] The onus of establishing that the directors have acted improperly

the person(s) making the allegations: Australian Metropolitan Lg‘fz
‘ & ; l
jm (::'c Co Ltd v Ure (1923) 33 CLR 199. Courts adopt a two-step approac
ssurance it . -
determine whether there has been a breach of this duty: o
o (s) for which it was

i g er and the purpose
1. ascertain the nature of the pow o

conferred (“the legal purpose” — there may be more than one

or reason for
certain from the circumstances the actual purpose
as

i er was exercised by the directors. | .
M purpose (Step 2) for the exercise of the p.OWGI
_If the actual purpose for the exercise of
(s), the directors have acted

S

The court compares the actual
against the legal purpose(s) (Step 1)
the power is within the range of legal purpose

p ope y andc cha e(l the (h.lty. It the 4 “.]E].l [}[] j)()se 18 uts (le t] c 1(:0;1
a dlS h rg h ac O b‘l
g T

purpose(s), a breach of duty will have taken place.
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Scope of duty

Legal purpose (Step 1)

[12.210] The first step — ascertaining the intended purpose of the power —
involves analysing the provision that confers the power. It is normally found
in the internal rules of the company. The internal rules may limit the
circumstances in which the power is to be exercised. The court interprets the
power in light of any such restrictions and the other internal rules of the
company. In the absence of any guidance from the internal rules, courts infer

what the purpose of the power is from the type of company, its internal
structure and activities.

Actual purpose (Step 2)

[12.220] The second step is to ascertain the directors' actual reason or
purpose for exercising the power. This requires the court to determine what
the directors subjectively believed at the time they exercised the power. It can
be very difficult for the court to ascertain this information. It must be shown
that the substantive purpose of the directors was improper or collateral to their
duties as directors. Honest or well-intended actions by directors do not
prevent the court from finding that their conduct amounted to an improper

use of their power: see Permanent Building Society (in lig) v Wheeler (1994) 11
WAR 187.

Multiple purposes

[12.230] What if several purposes can be ascribed to the directors'actions?
The rule seems to be that the mere presence of an improper purpose will not
of itself make the directors' act invalid: Mills v Mills (1938) 60 CLR 150. If the
substantive or dominant objective is mmproper, however, the act will be
invalid: Mills v Mills at 186 per Dixon J. A gloss was added to this point in
Whitehouse v Carlton Hotel Pty Ltd (1987) 162 CLR 285, to the effect that if
there are a “number of significantly contributing causes”, you must ask

whether, “but for” that impermissible purpose, the directors would not have
exercised the power.

Example - power to allot shares

[12.240] The most contentious power is the power to allot shares:
s 124(1)(a). This issue often arises in the context of directors defending the
company against a hostile takeover, or a battle for control of the company
between existing members. Kokotovich Constructions Pty Lid v Wallington
(1995) 13 ACLC 1113 is a good illustration: see below. In Harlowe's Nominees
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(1968) 121 CLR 483, the High

. - ntrance) Oil Co NL .
Pty Ltd v Woodside (Lakes Entrance) Oi * odier . hat of HISHE

Court said shares could be issued for purpose
finance. i
ﬂln Howard Smith Ltd v Ampol Petroleum Ltd [1974] AC 821, for iianzp an in
il sai i shares, that it was impossible to 8
Privy Council said of a power to 1ssue ‘ ‘ : i
;;Zlce what would be a proper or improper purpose. Howcver,}i e
R
] dominate purpose of the allotment of shares was to defeat an 0 nt
e .
Erkeover or to dilute the holdings of a particular shareholder the allotme
a

would be invalid.

Howard Smith v Ampol Petroleum

e of
[12.242] Howard Smith Ltd v Ampol Petroleum Ltd [1 974] AC 821 (Hous

- i d pital in RW
d owned 55% of the issued ca

TS: Arapol Petroleum Lt okir

'FIAC' o RV\';:’) Miller became a takeover target for Am.pol v_\l:r::nbid Vfas

i (f" _;ormal bid for the remaining issued capital of l\/hller.h D e

<9 blic at the time Ampol made the announcement to the i

H(n'toi:s Exchange. Howard Smith Ltd, a rival company to ,
Securi )

i i I’s takeover
terbid for Miller. In attempting ic resist Ampo ‘
e e n additional shares. The allotmen

m

ann &
Miller's board decided to allot 4.5 millio e D ar . 48,58
had the practical effect of reducing Ampol’s ﬁ . g o an
idi £ Miller’s share allotment, ;

| challenged the validity o : ! Do
AlTﬁ‘Fc):wec;t was principally designed to interfere with ?r;fzhzres s
f :eover Miller's board, in turn, claimed that the allo‘_[mlen
Ny : i iti tal.
necessary to provide the company with additional capi

i iller board
d that although the Mi
z House of Lords decide .

e hon tentions by issuing additional shares they had no
nd it was therefore invalid. The allotment had
ducing Ampol’s majority holding and was

may have had honest in
power to make the allotment a

i i of re .
the predominate effec : e
designed o interfere with its attempted hostile takeover o

[12.244] An allotment of shares may be invalid if: |
the shares were allotted with the aim of transferring control of a major

v the s | |
company asset (Bailey v Mandala Private Hospital (1988) 6 ACLC 43);

. the dominant purpose of the allotment was to preserve the Position Zf thel
existing majority members, or to displace them (Howard Smith LL‘f1 v77 mpo
- 5 , ' , :
Perrolc;ﬂ Lid [1974] AC 821; Pierce v Mills & Co [1920] 1 C (se

5; j J It
above); Ngurli Ltd v McCann (1953) 90 CLR 425; Whitehouse v Carlton

Hotel Pty Ltd (1987) 162 CLR 285); ot | .
. the purpose of the share issue was to make the rights of the exas 11;5
enll:)bers valueless and there is no other demonstrable benefit to the

m S

(0115 ! ‘ 1995) 13 ACLC
company: Kokotovich Constructions Pty Ltd v Wallington ( )

1113.
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Useful Websites

(See http://legal.thomsonreuters.com.au/ browse/mentor/corplawhub.asp
for links to websites on the Topic of Takeovers.)

At the end of this topic you should be able to:

+ describe the main allowable takeover methods and their differences;
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* outline generally the information re

quired to accompany takeoyer
and responses; and

§

° explin briefly the

sanctions  against contravention of the takeg
provisions.

Chapter 22 Financial Services, Products and Markets

PRINCIPLES

Introduction

[23.10] A “takeover” is the acquisition of sufficient shar
a company. Chapter 6 of the Corporations Act 2001 (Cth)
Testricts acquisitions of shares that result in a person
of the voting power in 2 company.

In this Chapter we use the expressions

the person or company seeking to acqu
target. The “target”

the directors of the

takeover. If the direc
as a “hostile” bhid. In
try to thwart the bid:

€5 0 gain contro] of
(Corporations Act)
acquiring more than 201

“bidder” and “target”. A “bidder” is
ire shares or other securities in the
is the company which is the subject of a takeover bid. It
target welcome the bid, it is referred to as a “frienaly’
tors of the target do not welcome the bid, it is re
such a case the target may undertake defensite

see defensive conduct, discussed in [23.260)
Another method of obtaining control of a compan

scheme of arrangement under s 411. This has bec

>
common method of acquisition in the
I

| 100% of the shares in the company an

Lrred to
Actions to

V5. e undertake 2
ome an increasingly
past few years. It is only used to acquire
d can usually only be used in 4 friendly
out by the target company.

‘ takeover because the process is carried

‘ Corporations {(Aboriginal and Torres Strait Islander) Act 2006
(Cth) (CATSI Act)

| Corporations registered under CATSI cannot issue shares or debentures.

Types of control

[23.20] It is important to distinguish different types of control. For instance,
a bidder might wish to acquire all the shares in the company (total control).
There may be a number of reasons for wanting total control, for example,

there will be no need to deal with minority interests, but the main reason is

D ———

Ver
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tak_ var C O ta & W ()]ly—() d (&} PS (8]
1 V to € ad ag f X eatment fOl’ h W1E gl u f
S er curre t tax 1;1 d WhO y-()WIled (()Tpolate gr()up I]lay
]panjﬁ U]‘ld il WS, 11
b treate(] as d SlﬂglL taxpayet undel the COHS{)lldatloll rlllffs t}lat came mnto
| ]’.l ()() I ¥ 1S 1means t t transaction bf:tVV een l[lf:m[)CrS
e on J 1y 2 2 cans a Ia Ct: s ()f the
d p y p as »
( S ces 1 , Suc 1vidends
g
a. aviner ts 10 0Q0ds Or Services Or 1ec eipts h d d d
P’ E

forc

! i K tax savings
gor ise to any tax consequences. As a result, considerable

. ive rise to ;

will not g

i trol, it is normal to
_ : -eks to acquire total control,

i ed. If a bidder seeks < o) that the
. pe enjo‘)[d'tion (a minimum acceptance condition, see [23-1?))]) 90% is
s -ondat - / . Unce ¢
g ult in the bidder being entitled to 90% of the s{ilares gy

ust res - psee |22.20U).
- he compulsory acquisition provisions can be uss 5 It woring
reached, t the bidder will only require sufficient shares to give L Toe
times the . is case, the bi

Som: that is, more than half of the voting shares. In th?s.ca e
contro ‘ , biect to a minimum acceptance condition of, say,
iy make fhe'offer sub) f the company but does not have to
.The bidd=riacquires effective contr(-)I o} ;f - ntrol may even pass with

mpanies, eftective co
v aii the shares. In some co o widely soread.
PaIY N ercentage, particularly if the shareholding is widely sp
alesier p :

i
.................................................................. | 1 | 1
23 30] Iakeoveli occur iOI varl 5 S . p cr 11 Zy
[ . » ous reasons For exan e a bdd
. .ta | V %) VO 1 or s s casn o1 Valuable as Sets;
kC ad al’ltabe Dfa ff.l urable Sha]‘e pHCC Llll’plub & ,_h ( . 1
. (]l d P 1 1 ' k ertical or
e 01 e 1 or
i [ trlbutlol’l or Sales neew Vv
T fitor or secure a dlS
*acquir G
horizontal integratlon); l - )
expand in new areas (growth through diversification |
. V > 18 18 NO ¥y
k d antagjc OE accumulated tax IOSSCS (although th_'l t always
* take a : ; .
pOSSiblC) or other tax COIlSldC].’Elthl’]S, or y t
v ! 1 d status and use that venhi
‘ * take ad antage of the targets listed s hat vehicle to run the

acqui_rer's businet:- Ch 6 applies to acquisitions of shares that result in a
& prewousl.y-HOte : than 30% of the voting power in a company. Th]i
per.son‘ AeAmrne mor:; are an attempt to ensure fair and equal treatme_nt t;) a
l?lglﬂallt“{;erriq‘iz:ﬁi:d;)ns of shares below that threshold are not restricted.
shareho £

ReQU|ation ....................................................................................
.................... ;}';';"mam aim of the legislation is not to prohi‘t.)it takeo?fcrs,gl :;tt}:z
5.9 ret shareholders have access to relmiant information "
- th;-lt - ual terms. Without restrictions on takEfWerS, 51113,

e Sellii Olflteer? be exéluded from obtaining the same pr%ce for their
siareholdt;lkje\?\;‘;dez would deal only with large shareholders in order to
shares as s
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.obtan-l voting control. Small shareholders would

identity and credentials of bidders and would havenOt
management. They would also be unsure of ;110
whether to keep their shares or not. o

As part of the information process, th isi
. _ » the provisions relag
emuioijzj V;:;iniqmrfemc.ms for .disclosure of beneficial olxlvgnésshigbssanﬁﬂ
v, S ga: jr_l 1r1npend_1ng takeover: see Chapter 9, If itp isaix'i tﬂ
e beqi;ne o than .100%, then shareholders cap d] %f
vt o o 1PPY with a different person (or company) "
o  their sl.mr.es.
behcvepregulftileasons for restr?ctmg share acquisitions,
on of takeovers is unnecessary because:

10 contrg)
some commentators

® proper r ion 1§ ei 1
proper regulation is either impossible to achieve or

problems as it overcomes: produces  as many
b

gu res 1€ Tl i 5, Ca g f‘(. C. d
. Te atior inter Cres w h 113 ket f()[CC usin Illef 1cien les, an

h. 18 n ].
* there othin W
g lnng V\«‘ld]_ lal’ge S]’l:}leh()ldel.s recewvin

treatment. g preferential

Share isiti
mcmdi:qullﬂtlons I'HaY also be regulated by other Commonwealth legislati
o j tt ;1;3 91202‘21311 Acquisitions and Takeovers Act 1975 (Cth) Beglglatlon
£ Cth), Insurance Acauisiti 4 » Broadcasting
. . ) * Acquisitions and Tak .
Financial Sector (Shareholdings) Act 1998 ((‘th)ﬁm akeovers Act 1991 (Cth) and

Restrictions on takeovers

General prohibition

S ’ - -
B interes{ft:evrii ]:u]el is that a person is prohibited "from acquiring a
. Cemﬁg shares abgve the threshold limit of 20% of the issued
s s o thals an arbitrary ﬁgure, chosen because it is assumed

n that proportion cannot exercise control over the

COl’Ilpany_

be informed abont the
say about the chang\e
company's future a:i

prohibition on certai
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gection 606 s the key section.

sECTION 606(1)

n acquisitions of relevant interests in voting

shares

Acquisftion of refevant interests in voting shares through transaction entered into by or

on behalf of person acquiring relevant interest

A person must not acquire a relevant interest in issued voting

(1)
shares in a company if:
(a) the company is:
(i) a listed company; or
(ii) an unlisted company with more than 50 members;
and
2N, the person acquiring the interest does so through a
transaction in relation to securities entered into by or on
behalf of the person: and
(c) because of the transaction, that person’s or someone else’s
voting powver in the company increases:
(i) from 20% or below to more than 20%; or
(ii) from a starting point that is above 20% and below
20%.
Note 1: Section 9 defines ”company” as meaning a company registered

under this Act.
Note 2: Section 607 deals with
section on transactions. Sections
“ralevant interest”. Section 610

voting power in a company.
f relevant interests in an unlisted company

Note 3: If the acquisition O
with 50 or fewer members leads to the acquisition of a relevant interest in
another company that is an unlisted company with more than 50

members, ar a listed company, the acquisition is caught by this section
because of its effect on that other company.

the effect of a contravention of this
508 and 609 deal with the meaning of
deals with the calculation of a person’s

s, the prohibition applies to an acquisition which takes a

In other word:
limit, or which increases a person's holding to any

person over the 20%
percentage between 20% and 90%.
e, this section prohibits a person from acquiring a

By way of exampl
ued voting shares in a company if, as a result of that

“relevant interest” in 1ss
acquisition, either A or B as shown below occurs.

90%  100%

0% 20%

e

- \—— B
(eg, from 8% to 30%) (eg, from 30% to B5%)
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]
gh a transaction, A Persontl
. n Wm‘
agreement, or if th : : ierlileuor becoime P
(th : , €y exercise an option to have shares Or Securiti Y i
at is : . Stcunties allgpead
» the option relates to unissued shares or securities): s 64 * alloteeg

The person must acquire the interest throy
be taken to enter into a transaction if they en

Key ¢ i ibiti
¥ concepts in the prohibition are relevant interest angd votin
£ power
Relevant interests |

[23.€‘)‘0] In determining whether a person has a relevant interest

T'ule l1s. that they will have a relevant interest if they are the IS i 3 basic

securities, (?1‘ they have the power to vote or to dispose of t;10 der- s

s 608(1). Joint holders of shares will each have a relevant int .
Relevant interests may also be held throu o

arise where a person has more than 20%

corporate or where the person controls the
person will have
example, if:

gh bodies corporate. This can
of the voting power in the body

body corporate. In such cases the

the same relevant interest as the body corporate: s 608(3). F
: . For

A —= B Co

+ = C Cp

controls or has
> 20% voting power

' has a relevant
Interest in, say, 10% voting power

That is:

A cont ()[S B (:0 (()1 }135 more t]lﬂl’l 20/) Of tlle \‘Otlllg pOWBl 1¥ As \,J())! alld

* B Co has a relevant interest in C Co; then

« A will h: i
II have the same relevant interest in C Co, that';
L 3 ? “

o 5,710% of voting

A person will b ¥ 7
N pdet ; ehtaken to “control” a body corporate if they have the capacity
ermine the outcome of decisi
ecisions about the body' i
. - . . S
operating policies: s 608(4). e
A relevant interes ise i
i } ntnterest can also arise in anticipation of agreements. Where a
erson has a relevant interest i iti -
rest in securities and enters i
- €18 1nto an agreement, gi
Or 1S given an e ] i , ol
g nforceable right, or grants or is granted an option in relation to

Issued securiti :
ties, the other party to the transaction will be deemed immediately

to have i i i
a relevant interest in the securities: s 608(8). This means that the

lele“ﬁnl ntere t can rise [)(ﬂ() € pe I() ance of t (= eemen enforcement
S a. p T T, c h Elg T t, F T
Oi t}le Ilgh.t Or exercise Of t}le ()pthI].
]llerf: are aI 0 a I]LHI][)@ (JI S1 uatl() S where the ]e dfion state th.at no
S
]eleva eres arises. I ]l y ud
S1tuat S h
nt inter t (= 1 C] c tuation whnere t] e partles lla‘fe
eIlte]fﬁd INto an agtsCIIlent C()Ildltl()nal on Shareh(lldel‘ applObal Lll‘lder S 611
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(discussed at [23.110]) and where pre-emptive rights (that is, rights of

Jem 7 . o
ation to securities) are granted under the constitution of the

first refusal in rel
pody: $ 609(8).

\oting povver

[23.70] Having explained when a rel
acquisitions will breach s 606. Section 606 is only concerned with acquisitions
of relevant interests in issued voting shares which result in an increase ina

person’s voting power. A person’s voting power in a body corporate s

evant interest is acquired, not all such

| determined under s 610 as follows:

Person's and associate’s votes
Total votes in body corporate

x 100 = person’s voting power %

where.
. person's and associates’ votes is the total number of votes attached to all

voting shares in the body corporate that the person or an associate has a

relevant interest in; and
. total votes in body corporate is the total number of votes attached to all

voting shares in the body corporate.
For example, if T Co has 10,000 shares that are all voting shares and A (and A's
associates) have a relevant interest in 1,000 voting shares, A's voting power in
T Co is 10%.

In Queensland North Australia Pty Ltd v Takeovers Panel (2015) 230 FCR
150, it was held that the number of votes attached to voting shares is to be
determined by reference to the company's constitution, which usually
prescribes voting rights. The number of votes is not affected by a deed poll or
an agreement with a third party limiting the exercise of the voting rights.

Associates

[23.80] The term “associate” is very broadly defined (ss 10 — 16). Where the
relevant person is a company, a director or secrefary will be an associate.
Related companies such as a parent, a subsidiary or a co-subsidiary, as well as
directors and secretary of those related companies will be associates. A person
is also an associate of another person if they control the relevant person or
have entered, or propose to enter, into an agreement for the purpose of
influencing the composition of the body's board or conduct of the body's

affairs.
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E .
___f?_?_pt'ons to the general prohibition

[23.90] Th e
ere are a number of exceptions to the s 606 prohibie e
acquisition 1hon: 5 61 14

¢ QO e € 1 l)e[ O =
:;OI] th XCCP 10ns D’ll an f Sha[es ‘)l’( W
H Ided
Ce;

quull cments are met.
T The most Il’npOl“tant 18: I.
an vaulSltan bat resu er t
€35 lltS fr0n1 th d
cce € o
" t € ptan_c fﬂn Offer Llnd d ak
ei)var
()ther S.[gnlﬁcant eXCCptiOHS inCIude'
o an ac U.l i .() ()f O Qo 0 Eve == kn
q sifa 1 I more thﬂ.n 3/ i Q\N,rn as 2
ry SIX I‘HOIlths
Cteeplng takeo“er 3 ..

an ac u1'51ti0n i 1 V e f
q W}]_].Ch galI’IS appro al ﬁ'Om th ener al
* an ac Ll‘[ i 1‘“[ of are e d(’ rea C 1 i
. 10
aC(]LllSI 101 ()j a i tfleva 1t [‘nte est i[l an()thel )
Company),

through the
company (the upstreg

where the upstream company is listed on the ASX
or a

foreign exchange approved by ASIC
These four exceptions are dealt wi |
[23.100]-[22.130).
. A number of other exce
inadvertent acquisitions
control. They include:

th under “Main takeover methods™: gee
hptlons deal with what might be described 4
© s, s
where the acquirer is clearly not trying to acqui
uire

° an acquisition
. q of shares that results from an issue of shares und i
ment (s 611, Item 12, see Chapter 21); R
* an acquisition of shares under a com

promise or arra
the court, for example, a court- oS v

approved scheme of arrar

s 411 (s 611, Ttems 17 and 18); and i

- oy
. n Equ.u.ISItIOn of shares under a will: s 611, Item 15
0 acquisition of shares in 3 targ , e

et which is an i
more than 50 members is not su o R

bject to Chapter 6: s 606(1)(a)(ii).
Main takeover methods

Creeping ta keovers

[23.100] The bidder is allowed co ..
er is allowed t ]
months: s 611, Ttem 9. © acquire not more than 3% every six

This is permitted only if the bidder h
the shares for 3 continuous

bidder is entitled to 18%
after 6 months, could ac

o as been entitled to more than 19% of
period of at least six months. This means that if a

t
hey would need to get to more than 19% and then

quire another 3%. The bidder is not required to

r

h discl
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ose any information to the shareholders of the target. This is referred to as

werecping” because of the length of time it would take to obtain any real

contfol.
[n a large company, less than 20% can give the holder a right to one or

more board positions. In 2012, Gina Rinehart acquired almost 19% of shares
in Fairfax Media Ltd following criticism of the editorial direction of
pewspapers run by Fairfax. It was reported that the company was not prepared
to offer her a seat on the board of Fairfax Media on the basis that she had not
agreed to accept the principle of editorial independence. The case gave rise to
4 call to abolish the creeping takeover rule on the basis that it supported
agaressive stake building. Treasury released a scoping paper in 2013 but no

Jegislation was forthcoming.
In 2013, ASIC released revised guidance on a range of takeover matters,

including ¢reeping takeovers:

Reziulatory Guide RG 6 Takeovers: Exceptions to the general
nopidition (June 2013)

3G 6.48.... The 3% creep exception was originally introduced as an
alternative procedure to a takeover bid-allowing persons who may be
seeking to acquire a level of control over an entity to do so through gradual
increases in their interesis over time. The purpose of the exception at the
time of its introduction was to limit the speed with which control of
companies could be acquired other than by formal takeover or similar
procedures that ensure equality of opportunity. A key premise underlying
the rationale for permitting only gradual increases in voting power under the
exception is that any change in control should occur slowly enough for
those affected to make informed decisions in response: see also RG 6.55-RG

6.58.

RG 6.49 In the absence of any other changes to a person’s voting power
and the voting capital of a company, the 3% creep exception allows a person
to increase their holding by 3% every six months from a starting point above
19%. However, the exception is not designed to automatically allow a
person to make unrestricted acquisitions of 3% every six months irrespective
of the circumstances. The exception is cast in terms of two basic features,
which depend on voting powver over time:

(a) voting povwer must have been maintained above 19% for a continuous
period of six menths prior to any acquisition in reliance on the
exception; and

(b) the extent to which a person may increase their interests under the
exception depends on the voting power of the relevant person or
persons as at the date six months prior to the acquisition.

RG 6.51 One result of the particular formulation of the 3% creep exception is
that it is not cumulative with the other exceptions ins611. For example, to
determine today how far a person’s voting power is above the level it was
six months prior (and therefore how much further a person may be able to
“creep”), the following must be counted: (a) any voting shares or interests
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cont,

acquired in the previous six months under a rights issue to W
exception in item 10 applied; and (b) any other securities contrj
voting power. Similarly, acquisitions as an underwriter or Sub-un
in reliance on item 13 must also be counted.

h ICh the
buting to
de"Writer

RG 6.52 We will not give relief to allow a holder to exclude from
calculation in item 9(b) securities or interests acquired in reliance o
exceptions in s 611. Allowing a holder to acquire a further 3
following an acquisition under another exception in s 61 1 do
the policy underlying the 3% creep exception, which is
gradual increase in voting power over time.

the 39
N other
% immediate|y
©S Not promote
Premised on 5

RG 6.57 Creeping acquisitions and strategies may have a significang
impact on the market for securities in the relevant entity and the de

Cision
making of other investors and interested parties. Full

and ongoing

RG 8.58 Acquisitions made in reliance on the
give rise to unacceptable circumstances if a failure by the acquirer to comply
with their disclosure or other obligations means that the acquisition ra
not have occurred in a fully informed market. We may apply to the Takecvirs

Panel if an acquirer purports to rely on the 3% creep exception i these
circumstances.

3% creep exception may

Acquisitions approved by a general meeting

[23.110] A bidder can acquire shares if the acquisition is agreed to by a

resolution passed at a general meeting of the target at which no votes are cast
by:
* the bidder:;

¢ the seller; or

* any associates (ss 10 to 16) of either the bidder or the seller (s 611, Item 7)
(for discussion of who is an associate, see [23.80])

A bidder who wishes to rely on this exception must provide certain
information to shareholders to ensure that the
the acquisition is an informed one.

The requirement that no votes be cast by the bidder or the seller (or their
associates) effectively means that the exception cannot be used if a bidder
wishes to acquire all the outstanding shares in a company, but ASIC has

»

decision whether to approve

. _gicated that it may grant ap : e S )
jdlf;irions Approved by Members (Dec 2011), [RG 74.53]-[RG 74.55]
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proval in some cases: see ASIC RG 74

pownstream acquisitions

23 u vant interest in one company that arises as a
120] An acq isition of a relevant interest in one company that

;1- 0 A% I ' mpany ma e
[ t of an acquiﬂtion of a relevant interest in another company v b
Ies ‘

ex q j: pany
1 [ ¢ acqu (8] 8 @)

1 th 1 an ntere:

e pt h 1816101 ()f € relev { erest the Vv fream (

ill be exempt provided the upstream company 1s:
W -
listed on a prescribed financial market, for example, the ASX; or 1 f
n ‘ : 14. 15t
listed on a foreign exchange approved by ASIC: s 611, Item 14. A list o

ﬂ]) oV ed forelgﬂ eXCl‘laﬂgeS iS n Lﬁglslatl\]e [Ilstl’umerlt, A
p

ions (Approved Foreign Financial Markets) Instrument
Corporios

201541071, |
3 iple, if A acquires more than 20% of the shares in B Co and B Co has
on EXa 5

a2 relevant interest in C Co:

-

acquires > 20%

=B Co —» CCo

holds a relevant interest

then s 608(3) would normally apply so tha_t A would alslo a(i?tuljtect;};:t sia;mé
relevant interest as B Co in C Co. The aCflPlSl}}Oﬂ of are evahere e e
Co is referred to as a “downstream acquisition”. However, \;lv e e
upstream company) is listed on the ASX or an approve le o .

ion applies so that the acquisition by A does not P%re‘ac 1S . y

exﬁ?g?snRzzuiatory Guide RG 71: Downstream Acquisitions (updatec(::l tz
2012L) discusses the purpose of the exe:n}ption anfl how it Opﬂitz iilitior:z ©
that it has discretion to modify provisions of Ch 6 t<‘) perlrmt te:} t};at o
circumstances that are not strictly within the_ t?)(iemptlon. bt s acontml e
not do so if the purpose of the upstream acquisition 1s to obtair

downstream company.

Takeover bids

[23.130] Probably the most important exception to the p;ohlb;tfltz? :; (sj :;)(;
is an acquisition of shares that results from acc<_3ptance E.da:in il
takeover bid: s 611, Ttem 1. This means that p.rowded the 1kj er s comp el
with the requirements of the legislati(?n relating to the ma nges o aeover
bid, any resulting acquisition is permitted. There are two typ

bids:
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¢ an off-market bid for quoted or unquoted securities; or

* a market bid, only available for quoted securities,
company is listed on the ASX.

Chapter 6 contains detailed requirements for an

takeover bid. The requirements differ

“off-market bid” or “market bid” and a

offer to be made yp
depending on whether the b
re outlined below.

Requirements for an off-market bid

[23.140] An off-market bid is basicall
whether the securities are quoted on th
type of bid.

The requirements for an off-market bid
sometimes referred to as “the Eggleston pri
of the Chair of the Committee that ori
1969). Those principles are now set out

y an offer in writing and can he used
¢ ASX or not. It is the mogt Commgop,

generally reflect principles that are

nciples” (Eggleston being the Name
ginally formulated the principles ip
as the purposes of Ch 6 in g 602,

SECTICON 602
Purposes of Chapter

The purposes of this Chapter are to ensure that:

(a) the acquisition of control over:

(i) the voting shares in a listed company, or an unligted
company with more than 50 members; or

(ii) the voting shares in a listed body; or

(iii) the voting interests in a listed Managed invest;

o0t scheme;
takes place in an efficient, competitive and informeX

Market; and

-
(b) the holders of the shares or interests, and the directors of the
Company or body or the responsible entity for the scheme:
(i) know the identity of any person who proposes to acquire a
substantial interest in the company, body or scheme: and
(i) have a reasonable time to consider the proposal; and
(iif) are given enough information to enable them to assess the
merits of the pProposal; and
(c) as far as practicable, the holders of the

g to the holders through any

would acquire a substantial
heme; and

proposal under which a person
interest in the company, body or sc

(d) an appropriate procedure is followed as a preliminary to
compulsory acquisition of voting shares or interests or any other
kind of securities under Part 6A.1.

Note 1: To achieve the objectives referred to in paragraphs (a), (b) and (c),
the prohibition in section 606 and the exceptions to it refer to interests in

a

that js Where (e

der ,-]4
1d is an
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visions
" To achieve the objective in paragraph (d). the pro
es”.

adly to interests in
e Sharth the takeover procedure refer more broadly

et deal Wi £ this
i el 0ses O
negcurities”. _ defines “securities” for the purp
- Subsection 92(3)
Note 2

‘:chapter-

W idered

i ial interest under s 602 was consi
- i {what constitutes a substantial : e
- ISSLIZE(;) ral Court: Glencore International AG v T akeov:rso (I;g)rrils(l 1:C) -
b N I ional AG v Takeovers Panel (2 R i
R - and Glencore Internationa i
ALb 4}?5(,“ ?C:ICOTC’ decisions, Emmett ] of the Federal Court held that equity
In ot B

ities 1 isted
- securities in another lis
ired by Glencore over se
t had been acquire
swaps tha

' a] Coal Ltd, did not amount At-o a

- E'md talf:i:}iirn ttieg C;e:;i: of s 602. The Federal Court decllsgnsl
-~ m’te‘r C"; keovers Panel's findings, in two instances (Re Ausira ;cll)
e 28051 ATP 16; Re Austral Coal Limited 02 (RR) [2005]_Ah
o Oi A : by reason (;f the position it held with equity swaps in the
ey ’Jlf?‘icot;l g)(:al Ltd, did in fact have a substantial inteéiast and was
8O - its 1 " see further [23.270].
‘_e‘iujle.d N diS(:lOée 1t5'tlrgt;:eSiflgo(;i;;i:;it:ﬂmertdmem (Takeovers) Act 2007

T ed ; ions in the Glencore cases further elaborates on
\ (Cth) as a result of the decisions

y h ) 5
t 111 §
What it 18 meant b the COI‘JCGpt Of a Substa]lt Ell nterest h( 2

SECTION 602A

el bstantial interest in a company.
i i to a su . i
ce in this Chapter i
i A regaf;dy or listed managed investment slchemilsonne et v
hStz ing limited to an interest that is constituted by
! as bein

the following:

ities i . body or
elevant interest in securities in the company,
(a) ar
ey i iti i e company,
) legal or equitable interest in securities In th
(b a
I .
body or scheme;
- - . :
ight in relation to:
| & a power or rig :
| © (i) the company, body or scheme; or
cheme.
|" (ii) securities in the company, body or s il ol
) 2 - :
“ does not have a substantial interest in the ¢
(2) A person

i ely because
es of this Chapter mer
cheme for the purpos . \ ; e
e c?n has an interest in, or a relationship wath,l;tions s i
it heme of a kind prescribed by the regu
body or sc ;
is subsection. : .
urposes of this s . G
P lations may provide that an mterest_ of a parl i e ey
2 The? o t that may constitute a substantial interest |:he e
e I:[Ek;rejy or listed managed investment scheme for
listed bo

of this Chapter.
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Requirements

during which shareholders may accept offers)
month and a maximum of 12 months: 5 624
An off-market bid i 11 bid

the bid class, or 3 paIZ‘,EilZIblii::thsez?;ugbld, s i .
prop.ortion of all shareholders' sharesl.
acqu?re say 50% of the shares of a co
Acquire a proportion from each shareho
to be higher than 50% because all shar

. | e shares
partial bid must be for a specits‘lclz

For example, if 4 bidder wishes t
mpany, they could make ap offer ;
Ider. The proportion chosen will ye tz
eholders may not accept. This create
al bids are not common in practice i
Conditions |

[23.160] An
of )
Comap fer under an off-market bid may be subject to i
. N types of conditions include “minimum acceptance” dcondltlon:.
< ce” conditions, & gt

approval conditions. For example

conditional on approval from the Fore
under the Foreign

a foreign bidder may make a bid
1 ign Investment Review B
Acquisitions and Takeopers Act 1975 (Cth) M-

Some types of conditi
tions : -ohihi :
depend i are prohibited. These include conditions that

* the bidder's opinion (s 629)
laximum acceptance conditions (that is, that the bid will fail if h
more than a

specified bercentage accept) (s 626); or

» shareholders who acc
eptt 1 ISCIimi
i pt the offer (that is, discriminatory conditions):

TAKEOVERS

CHAPTER 23

consideration

[23_170] Under an off-market bid, a bidder may offer any form of
consideration. This may include cash, securities or a combination of cash and
securities: s 621(1). The minimum consideration that may be offered is the
amount provided (or agreed to be provided) by the bidder (or an associate) in
the four months preceding the bid: s 621 (3). In other words, a bidder cannot
offer $1.50 per share and then two months later make a takeover bid ac $1.20
per share: see R.G 163: Takeovers: Minimum bid price principle: s 621. There are
Jlso restrictions on offering any benefits to shareholders that are not offered to
Jll shareholders: s 623; and see [23.250]. This implements the purpose stated in
s 602(c): see [23.140]; and Takeovers Panel, Guidance Note 21: Collateral

Benefits (Apt 2008).

Infofniation to be provided to shareholders

i23.180] One of the most important requirements for a takeover bid is the
obligation to provide certain information. This obligation applies to the

bidder and the target.

Bidder’s statement
[23.190] Section 636 sets out the content requirements for a bidder's

statement. The statement must include:
» the identity of the bidder;
+ in relation to any cash consideration offered, details of:
— amounts held by the bidder; and
— arrangements under which cash will be provided by another person;
+ if securities are offered as consideration — all material that would be
required for a prospectus for an offer of those securities under ss 710 — 713
(or for simple corporate bonds ss 713C — 713E) in Ch 6D;
« details of the bidder's intentions regarding:
— the continuation of the target's business;
— any major changes to the target's business; and
— the future employment of the target's present employees; and

any other information that is material to the making of a decision whether
to accept the offer and that is known to the bidder. This could include, for

example, information about a parent company.
Bor an off-market bid, the statement must also state that the bidder's statement

has been lodged with ASIC, but that ASIC takes no responsibility for its

content.
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Target’s statement

‘would reasonably require

informed ass
essment whether to accept the offer under A to make 4,
e l ’!—

statement if:
the bidder is connected with the target; or

¢ the bidder i i

Yy :Xblddm 15 already entitled to 30% or more of the sh

— Pert must report on whether the takeover offer ; “; g
s Regulatory Guides RG 111: Content ot o

Independent
e of experts provide ouj
idanc
of experts' reports. e ot ten

ir and reasonable”
of expert feports and RQ 112.
omnnssiom'ng and preparatior;

Requirements for a market bid
[23.210] A market bid is bas

(such as the ASX) th .
at the bidder is willi .
a stated price. Thj - g to acquire all shares in th
. S type of bid will only be available to a3 biddr;r e}:arget at
Wwhere the

18 su i y ait
; b ect to man Ofthe same l,CqUIl’El‘HEHtS 4as
= . L SO Some requir IT1En 5‘ .
ld ] ]]e € are El]? €Iments t] 1at ()Iﬂ a l O a a ke'
[9) [a[kc1 ]J ppyt

the bid G AT t or will ex; :
1d period: s 617(3). A market bid must be 3 full ‘I;Vlci ezii E{t anylf;m‘ 4
7 15, unlike the

S1tU atr 1 1 h an ff—m 5 p all
1 O W1t 9] atket bld 1t 15 not OS ;]ble to lllélke 2D la.l b]d
S (‘ ) A. l’llarket bl mus SO b(? unmn 11 t: ( = ,‘{ )
6]8 3 d t al CO dl lona[ 8 6) I) anda t 1€

CODSidG]:&tiOD may o1 y
(o} < (:as]l ecti the ()“CIS
l l). (S ()21(2)), refl Ctlllg the fact Lhat h

A bidder making a market bid
statement), although there are some

(see s 636(1)(k) and (D)) and the tar
Statement): s 638,

must p] c¢pare a tate ent (t € d €
I_fje CIces to wna t ose

d T C as h t mus be dlSCl S d
et mus p tate (d t t t

g L I'Cpare a stat ment ( he arge 'S

[23.220]
TABLE 23
;-c.,* = 23,1 ﬁjg“!é' i
e lain differences between off market
: market and market

Conditi
ons
Generally yes, but some types of condition
s not

permitted
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This table highlights that there is less flexibility in the form a market bid can

ke — cash only, no conditions. This is one of the issues a bidder's advisers

would consider in determining which form of takeover method to recommend

to their client.

Truth in takeovers
[23.230] Before we leave the issue of information to be provided to
shareholders, consider the purposes outlined in s 602 (see [23.140]) in the light
of the following ASIC guidance on last and final statements, which are
statements made by market participants (bidders, targets and substantial
holders) that they will or will not do something in the course of the bid:

sssssnsussesssnuss son e

enssessssensy ssassssunassnns ssssssssesssasanne ssssssssssnsssss

ASIC Regulatory Guide 25

Takezvers: false and misleading statements

Underlying principles

RG 25.9 Market participants that make a last and final statement should
be held to it, as with a promise. Holders of securities in the target are
entitled to expect that market participants will act consistently with their
last and final statement. Some market participants have even cited the legal
significance of their last and final statement to reinforce it. (Of course, the
statement has legal significance regardless of whether the market

participant cites it.)

RG 25.10 Where a bidder makes a last and final statement to press
holders to accept its offer, then departs from this statement, the statement
may:
(a) mislead holders — the statement has the tendency to lead holders and

the market into error (see Parkdale Custom Furniture Pty Lid v Puxu Pty Lid

(1982) 149 CLR 191); or
coerce holders into accepting early, so that the holders’ opportunity

(b)
to benefit from the change of control is not reasonable or equal (see

s 602(c)).

RG 25.11 In addition, if a market participant makes a last and final

statement and departs from it, the following purposes behind Chapter 6

may be undermined:

(a) that the acquisition of control takes place in an efficient, competitive
and informed market (see s 602(a)) - an informed market maintains

market integrity, which promotes the confidence of investors; and

that holders are given enough information to enable them to assess

(b)
the merits of the proposal (see s 602(b)).

Holders will be misinformed about what the market participant will or will

not do in the course of the bid.
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ASIC Regulatory Guide 25 cont.

RG 25.12 The market
voluntarily, It should assu
a clear qualification.

participant makes the last

and final Statem K
me the risk for its statement, |

tcan Protect itselfhv |

1
[Footnotes not reproduced.]

© Australian Securities & Investments Commission, Reproduced with bermissjon

[23.240] The Takeovers Panel has also released Guidance Notes deqfin
with changes made to the information provided in takeover do
Indicating that failure to provide cle

amount to “unacceptable circumstances”

Cumenty
ar and unambiguous informg

tion cap
see [23.310].

vesssasatna Ssessssssannaa

Sssesnessteesss

..-.-....-...--.....--.--.--u-..... =
eeay

Takeovers Panel, Guidance Notes
Takeovers Panel

Guidance Note 4: Remedies General
Revised on 27 May 2015

4 and 5

Background

particular case.

If the Panel makes a declaration
may make orders:
(a)

of unacceptable circumstanc;e:‘.

to protect rights or interests affe

cted by the unaecaaptable
circumstances or

(b) to ensure (as far as possible

unacceptable circumstances
The Panel May not make an erder dj
requirement of Chapter 8, 8A, 6B o
The Panel may make interim
as final orders, can o
declaration of unacce,

) that a bid pProcescs as if the
had not occurre.

recting a person o comply with a
r 6G:

orders. These can be to the same effect
perate for up to 2 months and do not require a

ptable circumstances to be made first,
The Panel does not seek

the remedy may adverse|
prejudicial. In addition, a
example, reasons) may e
a party or adviser.

o punish when deciding on a remedy. But
y affect a person, provided it is not unfairly
declaration, [order] or other statement (for
xpressly or impliedly involve a reprimand of

Guidance Note 5: Specific Remedies — Information Deficiencies

Revised on 1 October 2008

Introduction

2. The Panel's primary focus is on the quality and accessibility of
information for targ

et shareholders and the market. Complete,

Jakeovers
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Panel, Guidance Notes 4 and b cont.

tlal a
ccura I I n I ior ‘S undame 1tal 1o Aus

acc ormati | :

I e a d elevant i 6 and in tl e
i e egu‘a ion. 1iS 1S e“ected thlougl out C aptel

akeov

F’anel S app OaCI W . .

n t i g .d nce note the F ane' d|SCUSSeS pOSSIble esponses to
| this uida

i i ion deficiencies, namely: . o
Imcorrﬂatlo’training dispatch of documents until correcte
(a) res - .
(b) subsequent corrective disclosure. P
idance note should be read with GN 4 flem
This gu
4.

[Footnotes not reproduced.]

Other pI'OViSiOnS

. 11 shares in the target during a
. 654A, the bidder must not se . : f the
f O i:ie; ~sval bid s nacle, TS 3§ 50 pravens manipulztion o
takecver urlles
market price. . inducements to particular target
y benefits as indu
. st not provide extra hareholders
Bldd?: rr:m:: 623. This is to ensure equal treatment of all ta;gi:s)]aThe e
share.ho i ] he purposes of Ch 6 stated in s 602: see [23. : ther
gonsistent with the purp «tra benefit relates to the purchase of shares o
lies even where the extra . ided by the bidder's parent:
app he target's, and where consideration is provi -e Y 4(1993) 177 CLR
- Z %iem,Pty Ltd v Magellan Petroleum Australia Plﬂf Led b ity Tl
- g d‘ecessor of s 623 (s 698 of the Corporations LaW)R % e
!
. Thefpre ideration in a number of cases: see Boral Ene”g}:i Ajo} s Lo
ject of cons : erfo
m%justmlia (Queensland) Pty Ltd (1998) 43 NSWLR 6?;5,(}3119. e i
Western Metals Ltd (1998) 84 FCR 113. See also :
ester
: _C | benefits). _ ' . &
(Semonf? (Jl(;u;;:zally only be withdrawn with ASIC's zrnt;en (;:Llllli;le
An offer ca . - be permitted — for e ,
tions may be p
2B, 652C. However, certain varia : 650B (for an
i 651:3;;13@ in the offer price: s 649B (fc?r a market b1d)1»_kit bid) s( h
arf]"f 1 iarket bid) or to extend the offer period: s 649C (ma ’
OIl-1T
“market bid). id for securities must
(off.l H;z;(m who publicly proposes to make a téaﬂkcove; b1jmc;r ;t -
S sal on the s 2
ithin two months of the propo bidif
D;ake ofer Ws1 51631 (1). Tt is a criminal offence to announce a ;fke(:‘;: e
the same terms: : her. a bid will or will no
. 1 is reckless as to whether, : . der the
the pelsﬁln kjjzs;:hether they will be able to fund their obhg?;;lg Lll;mrmer
- SS ]
b 5 E:663‘1?2)' see also ASIC v Mariner (2015) 327 AI;RL 9:];;1 631(2) does not
: e 0 & i gubjeCtIVG €st, . 3.].
held that the “reckless” test 1s a _ blic propos
Beac'hq ei‘tain or guaranteed funding to be in place when t e E:uthempe in the
%eqm: ) His Honour noted (at para [244]) that the:"conﬂ;te;l to prevent the
is m;11 i history of s 631(2) is that the legislature “intended to p
egislative
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annouy ;
: TlCﬁHlGl‘lt of a takeover where the per i
ollowing through with it » i )

can also resylt in civil liabili

person making the proposal establishes th
e@ected o comply, ejther because o
crcumstances, or becayse

no fault of thejr own: s 670F bsequenﬂy "
. In 2012, 4 case involvip

bidder, in Particular an offg

andthenclaun that circumstance

have changed.

=s

LET TP
sa ®easasssnnag,
Stressanna,

R ey i S

rms Investigation into EB B;

Blai
lair Speedy, 7he Australian, 3 July 2012

d for Dayjg Jones

onsible are held to account.” " brecd

Operating fuliy with

contact itk ASIC
7 the sSpokeswi i
ncerns with bot 9 M

henticity. #

I:c Is a real-estate investor and
- With a presence in Britain and

around ouyr
place.”

/)
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ASIC Confirms Investigation into EB Bid for David Jones cont.

»Qur proposal was made in an effort to engage with the board. Howvever,
the board has made it clear it does not intend to engage in these
discussions based on our proposal. This is our only statement on this
matter and we are not giving further interviews and comment in any way.”

Yesterday, institutional shareholders were split over David Jones’s
decision to disclose the approach from mystery British firmm EB Private
Equity, despite having serious doubts about whether the company existed.

DJs belatedly imposed a trading halt on its shares yesterday afternoon,
after watching them surge as much as 19 per cent on Friday to a
three-month high, in order to announce that EB had withdrawn its

proposal.

Maore than 25 million shares were traded on Friday, and another
10 million yasterday as the share price gave up almost all its 14 per cent
gain, in"an extraordinary story that focuses corporate Australia’s attention
on ccntiuous disclosure rules.

Compulsory acquisitions: Chapter 6 A

[23.260] Chapter 6A accepts that once a person reaches a certain level of
ownership, the person should be able to access the administrative and other
advantages, such as tax advantages, associated with full ownership. Where a
bidder (with associates) has relevant interests in 90% or more of the shares, and
the bidder has acquired at least 75% of the shares that the bidder offered to
acquire, the bidder may compulsorily acquire the outstanding shares: s 661A.

Within one month of the end of the bid period, the bidder must give
notice to the remaining shareholders that it intends to acquire the shares. The
terms of the compulsory acquisition must be the same as under the takeover
bid.

A minority shareholder may apply to the court for an order that the
securities not be compulsorily acquired. The court can make such an order if
it is satisfied that the consideration is not fair value for the shares: s 661E. The
onus will be on the applicant to show that the offer is unfair: Teh v Ramsay
Centauri Pry Lid (2002) 42 ACSR. 354. This may be difficult if a significant
number of other shareholders have accepted the offer.

In Austrim Nylex Ltd v Kroll (2002) 170 FLR 265 and Emnergex Ltd v
Elkington (2003) 47 ACSR 442, the courts considered whether the price
offered to minority shareholders constituted “fair value” as required by
s 667C. The courts held that the price offered should be based on market
value at the time of the compulsory acquisition and should not include a
premium reflecting benefits or cost savings associated with acquiring 100% of

the company.
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The legislation is also concerned that minority shareholders not be “locked
n” as a minority. Section 662A provides that a bidder and jts associates whg
have relevant interests in at least 90% of the shares must offer to buy out the
remaining holders of the shares.

The legislation also contains powers of com
not confined to the making of a successful takeover bid. Section 6644
provides that a person who has “fu]] beneficial interests” in at least 90% of the
shares in a company (compared with someone who acquires 90%, under 5
takeover bid) may compulsorily acquire the outstanding securities withip six
months of acquiring that threshold. The expression “full beneficial interest” i

not defined but would dppear to require ownershi
Interests in securities.

pulsory acquisition which are

p rather than just relevang

Substantial holding disclosure: Chapter 6C

[23.270] One of the requirements that extends to 2 person or company that
acquires a substantial holdin

g 1is that the person or entity must provide
disclosure to the company in

question as well as the market operator: s 671B,
Section 9 defines a substantal holding to be 5% or more of the total number of
issued voting shares. The purpose of disclosure under s 671B is to keep the
company, as well as the market, informed of any possible takeover activity.
The information that must be given with a substantial holding notice js
contained in s 671B(3). Breach of the substantial holding  disclos

e
requirement under s 671B exposes the person or entity to a co

mpensidon
order under s 671C (and to criminal liability under s 671B(1A)).. ASIC's
Regulatory Guide RG 5- Relevant interests and substantial holdiag disclosure
(reissued November 2013) discusses substantial holding disclosui.

The Takeovers Panel considered the application of the substantial interest/
holding concept in Re Austral Coal Limited 02 (RR) [2005] ATP 20. In that
case, the Takeovers Panel was asked to consider the use of equity swaps.
Glencore International AG held 4.99% of the issued capital in Austral Coal
Ltd. Glencore purchased a form of de
further 7.4% of the issued capital. Glen
Austral Coal Ltd, arguing that it was n

rivative, cash settled Swaps, over a
core did not disclose its interests in
ot required to do so under Ch 6C
because the equity swaps did not give Glencore control over Austral securities

and it held only 4.99% of the issued capital. Since its holding was less than the

5% substantial holding requirement, it was not required to formally notify

after Glencore acquired more of the

Wwas required to disclose its interests under the swap agreements the Takeovers
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issi ara [256], that
| disagreed with Glencore's submissions and held, at para [256]
Panel disag ' s
Glencore's swap exposure gave (lencore: N
A ‘ ispos the hedg
r ent the banks from disposing o
soree of de facto power to prev nt the | e
. dtg; Although not enough to give nse to relevant mt{;re:sts lfl)“ T tose
SEMCS' the banks' economic incentive not to dispose of the sl ares lc(;luis.ltion
£ l i chieving compulsory @ :
cor revent Centennial from a g Ao
Glemme. todep ec of control over disposal of the hedge sha‘res anc e
— . its dir ¢ suc
i izcgcff Glencore's swap exposure and its direct holding ?; S
. h) ) - ’ : ;
a{ggregAt'e appropriate to consider Glencore's position as one subs
that it is i
interest for the purposes of sections 602 and 657A. e
ing judicial revi the Ta :
slication to the Federal Court seeking judicial review o R
a a | : !
- lI'J } decision, the Federal Court overturned the Takeovarhs a s
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