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WHAT INSURANCES MUST BE MADE BY A POLICY
WHAT IS A POLICY

In this chapter it is proposed to discuss in outline the form and contents of the
ordinary type of marine insurance policy. Matters of substantive coverage will be
dealt with more fully in the later chapters of this work.

The instrument in which the contract of marine insurance is generally
embodied is called a policy of insurance.' In the Marine Insurance Act 1906 it ig
called a marine policy.?

WHAT INSURANCES MUST BE MADE BY A POLICY

Section 22 of the Marine Insurance Act 1906 is now the only statutory provision
in force which requires a contract of marine insurance to be embodied in a policy,
The section is in the following terms:

“22. Subject to the provisions of any statute, a contract of marine insurance is inadmissible in
evidence unless it is embodied in a marine policy in accordance with this Act, The policy may
be executed and issued either at the time when the contract is concluded, or afterwards.”

Section 22 applies to all marine policies®: the former exception in respect of
liability policies was removed by the Merchant Shipping Act 1979.* The principle
that a contract is inadmissible in evidence unless embodied in a policy recognises
that the policy is simply the formal manifestation of a contract of marine
insurance, and the contract may be made by some other means. Indeed, until 2007
a contract of marine insurance was usually brought into existence by subscription
to a slip, with formal policy wording following on at a later date. The requirement
for the contract to be in the form of a policy, failing which it cannot be admitted!
in evidence, was in its inception designed to prevent avoidance of the stamp duty
which was first imposed in 1795 and which attached to policies, although stamp
duty on policies has long since been abolished.5 The fact that the claimant 1s
unable to produce the policy is not necessarily fatal to his claim, end % has been
held that insurers had no defence to a claim by an assignee even thangh he could
not produce the policy.S

' From the Italian polizza d’assecurazione.
* See Marine Tnsurance Act 1906 5.22.

* Other than those governed by ss.1 and 2 of the Marine and Aviation (War Risks) Insurance Act
1952; Marine Insurance Act 1906 s.7.

* This Act repealed 5.506 of the Merchant Shipping Act 1894, the policies referred to in that
section—Tliability policies—having been removed from the scope of 5.22 of the 1906 Act by the
Finance Act 1959 5.30(6).

* Contracts of sea insurance made or executed after August 1, 1959, ceased to be subject to ad
valorem duty, and a fixed duty of 6d was made chargeable on such contracts; sce the Finance Act
1959 5.30. Marine policies executed after that date were valid even though not stamped, and could be
stamped after execution on payment of the unpaid duty and a penalty of £10; see the Stamp Act 1891
8.15(1) and the Finance Act 1959 55.30 and 47, The fixed duty was in turn abolished, with effect from
August 1, 1970, by the Finance Act 1970 5.32 and Sch.7.

& Swan & Cleland’s Graving Dock and Slipway Co v Maritime Insurance Co [1907] 1 K.B. 116; Eide
UK Ltd v Lowndes Lambert Group Ltd (The Sun Tender) [1998] 1 Lloyd’s Rep. 389.
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The English and Scottish Law Commissions, in their Issues Paper NQ.9
published in October 2010, recommended the repeal of .22 of the _Ma_u‘me
Insurance Act 1906. That view was confirmed by the Law Comm1§510ns,
following consultation, in their Consultation Docume‘nt Post Camn_zct Duties and
other Issues, published in December 2011. Part 15 of 'thc_z Cons,_ultatlon Document
recommends the repeal of s.22. The Law Commissions, in Part 16 of the
December 2011 Consultation Document, went on t.o consider the kfoclf-og
effects of such repeal. They point out that there are various referenci:s to po},lcy
in the 1906 Act, and it would be necessary to substitute the word “contract” for
“policy” in most of the places where the latter term presently appfars._ ngcver,
the Law Commissions identified four points at which the t.erm policy” is not
used in that broad sense, but specifically means policy document, and
recommended for each of them that there should be repeal.”

STATUTORY REQUISITES OF A POLICY

The Marine Insurance Act 1906 does not require the policy to be in any particular
form,® nor does it contain any definition of a policy.’ Tl_le_ pghcy must, howeve_r,
comply witii th¢ requirements of the following sections if it is to be admissible in
gvidencevnder 8.22:

N ri icy must specify— _ )
Elj) . mﬁ?;:;zfﬂ???} the assﬁred?o or of some person who effects the instgance on his behalf."!
24.~(1) A marine policy must be signed by or on b&?half 9f the insurer, prf)vuieﬁi tha‘t m]ﬂée
case of a corporation the corporate seal may be sufﬁc_lcnl,b but nothing in this section shall be
construed as requiring the subscription of a corporation lo_be undel" seal. _ ‘ ‘ .
26.—(1) The subject-matter insured must be designated in a marine policy with reasonable
certainty.”

7 5.2(2), which provides that any risk in “a policy in the form of a marine pqlicy” which is analogmts
to a marine adventure is a marine insurance (see para.1-03, above); 5.30, which mtrodu.ce:f the Lloy_‘.d s
S.G. Policy (see paras 2-21 to 2-22, below); 5.50(3), which. describes the means of asmgnmg a malu?ze
policy by indorsement (a practice which the Law Commissions were told. is no lgngcr 1‘15f:d\), arfd 5.32,
which confers a lien over the policy on a broker who has not been indemnified for funding the
premium (which was found by the Law Commissions to be redundant.}. : ) )
# The Marine Insurance Act 1906 5.30(1) merely provides that the policy may be in the form in Sch.1
to the Act. The use of that form was discontinued in 1982. _ .
? A policy of insurance was defined in the Stamp Act 1891 5.91 (now repeals.ad, as mclud’l’ng every
writing whereby any contract of insurance is made, or agreed to be made, or is evidenced™). :
'® The fact that a person is named as assured under a policy taken out b.y an agent does 'not make him
such. The ordinary principles of agency have to be satisfied before this can occur: O 'Kane v Jones
(The Martin P) [2005] Lloyd’s Rep. L.R. 174. . .
"' When an agent he insures in this way he is not bound to disclose the name ‘of‘ thc‘ real assurf:d.
Glasgow Assurance Corp v Symondson (1911) 16 Com. Cas. 109, The prgct1c§ of effecting the policy
in the name of the agent is a very old one: see an allegation of custom in Ridolpho v Nunez (1562)
eld iety Publications, Vol.IL, p.52.
‘Sl A?lni.ri{;est;on of the names ﬁompa rubber stamp is a sufficient signature: Cope v Miller (1896) .1
Com. Cas. 296; sce also Benmett v Brumfield (1867) L.R. 3 C.P. 28, The effect of s5.22 ftnd 23 is
apparently that an unsigned policy cannot be given in evidence, but _the questi‘nn is not of practical
importance, since in the unlikely event of the insurers refusing to sign there is no reason why the
assured should not bring an action for specific performance. -
* In Marine Mutual Ins Ass v Young (1880) 43 L.T. 441 the seal of the association attested by the
manager was held to be sufficient.
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IS A FORMAL POLICY REQUIRED?

Formerly,' the policy was also required to specify the subject matter insured
and risk insured against, the voyage or period of time, or both, as the case may
be, covered by the insurance, the sum or sums insured!’ and the name or names
of the insurers, but these requirements have long been repealed.'® The standard
policy commonly known as the S.G. Form which was formally adopted by
Lloyd’s in 1779, although earlier versions of it were in widespread use, endured
until its replacement in1983.

The English and Scottish Law Commissions, in their Tssues Paper No.9
published in October 2010, recommended the repeal of ss.23 and 24 of the
Marine Tnsurance Act 1906. Once again, Part 15 of their December 2011
Consultation Document, Post Contract Duties and other Issues, confirmed their
view that these provisions no longer served any useful purpose.

IS A FORMAL POLICY REQUIRED?

It has not been decided whether, for the purposes of the Marine Insurance Act,
there must be a formal policy in existence containing the statutory particulars, or
whether any document containing these particulars is admissible under .22 and
can be sued on. It is submitted that the latter view is probably correct, but the
point is unlikely to give rise to difficulty as a matter of law or practice. As a
matter of law, with the repeal of the provisions of the Stamp Acts relating to
marine policies, there was no reason why slips and cover notes could not be sued
on for the purpose of procuring the issue of a policy in an action for specific
performance!” even if those documents did not amount to policies in their own
right. As a matter of practice, since the introduction of the Market Reform
Contract in 2007 and the discontinuation of the slip procedure, a standard policy
form is used for risks placed in the London Market.

!4 Marine Insurance Act 1906 $.23(2)-(5).

% See Home Mar Ins Co v Smith [1 898] 2 QB. 351 CA: where th» sum insured was left
undetermined, because it could not be exactly fixed, and the insurance was held to be void. Where the
aggregate sum insured appeared on the face of the policy, and the proportion which each underwriter
bore was mentioned, the sum or sums “insured” were held to be described in the policy: Dowell v
Moon (1815) 4 Camp. 166; Tyser v Shipowners’ Syndicate [1896] 1 Q.B. 135,

'% Finance Act 1959 5.30(5).

7 See Bhugwandass v Netherlands India Ins Co (1889) L.R. 14 App. Cas. 83, 2 Rangoon case in
which (before the passage of legislation in India, corresponding to the British Stamp Acts) the Privy
Council ordered specific performance of an agreement to issue a policy in the terms of an open cover
note. Royal Exchange Assurance Co v Tod (1892) 8 T.L.R. 669 was an action before Romer J. for
specific performance of an agreement to issue a policy, in which the question at issue was what
classes of voyages were covered by the slip. The claim was dismissed on the merits, and the point that
an unstamped slip did not constitute an enforceable contract seems to have been taken neither by the
defendant nor by the learned judge. But the court will not enforce such a contract, even though, by
omission or by consent, the point is not pleaded or argued; see Nagoremull v Triton Ins Co (1924) 41

T.L.R. 168, where, no such point having been pleaded or argued in the courts below, the Judicial
Committee of its own accord inquired as to Indian legislation corresponding to the Stamp Act 1891.
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COURSE OF BUSINESS: THE OLD AND NEW SYSTEMS

The course of business in the London marine insurance market,. and in particular
the use of the slip, was established certainly no late%" than the eighteenth clentury
at Lloyd’s'® and remained all but unchanged until November 200’}[ W]ﬂ'} the
introduction of the Market Reform Contract. The old course of bl:lSlnGSS
nevertheless remains in use in other jurisdictions, and for some years dls_putes
may arise out of pre-2007 placements in London, and accordingly discussion of
the old system is maintained in this work.

The old system adopted a two-stage process. At the_ first stage the brol‘ier
would obtain subscriptions from underwriters to. a shp,_ a document whlch‘
summarised the risk. Each scratching on the slip constituted a contract of
insurance, but the issue of formal wording—the secon(_i stage—would not take
place for some time afterwards, and on occasion the partles.would be content that
no wording would be issued at all.'” Where wording was issued, each broker or

riter used its own forms.

un%vifi?i; effect from November 2007 the London Mar}(et adopted a new
procedure. The lip-was abolished and now brokers are required to prepare policy
wording in the form of a Market Reform Co.ntract. (MRC). It is that document
which is presented to underwriters for scratching. The old two-stage process has
been replaced by a single stage, which has a number of ac.lvantages.: the assured
apd v edarwriters are aware from the outset of the terms which are being proposed
bv ihe broker; there is no longer a risk that the slip a\nd the subseguent policy
wtarding are inconsistent; and in the event of a loss before th; qudmg has been
issued there is no longer any dispute as to what that wording is, glthough of
course there remains ample room for dispute as to what the wordln_g actually
means. Further, the MRC is in standard form and operates as a checkhst of what
has to be included in the wording. The MRC is divided into six sections, eachlof
which must contain required relevant information. The sections are: (1) risk
details (type, the name and address of the assurled,_ pc_erlpd, the ln_terest msuredf
monetary limits, scope, terms, choice of law and jurisdiction, premium 'paymenlt),
(2) information provided to the insurers on placement; (3) security details
(subscriptions, signing down); (4) subscription agreement _(amendmentls to_ the
policy after inception, identification of slip leader a_nd leading underwriter); (5)
fiscal and regulatory issues (including taxes whlch are deducted from the
premium); and (6) broker remuneration and dedu_ctlons.

A number of issues which arose under the slip system are unaffected_ by the
MRC procedure. In the following paragraphs the problems speciﬁg to slips will
be discussed, and thereafter those problems common to the slip and MRC
procedures will be considered.

'8 See the description of the procedure in American Airlines Inc v Hope [1974] 2 Lloyd’s Rep. 3[,)1
HL. At the time of which Arnould was writing, no non-marine insurance was transacted_ at Lloyd’s,
and only some three or four companies were seriously competing With Lloy.d’s undcr\fnters :f?,r the
marine business. Although the position has completely altered in the intervening years, “Lloyd’s” and
“marine insurance” are still almost synonymous terms to a great many people, and we make no
apology for giving Lloyd’s here and elsewhere in this book, pride of place. ) . ot
' In particular, slips for facultative (one-off) reinsurance contra.cts were typically in the form of “slip
policies”, thereby indicating that no further wording was to be issued.

[15]

nmmm mm LLLL 7 ;

2-05




2-06

THE SLIP PROCEDURE DESCRIBED
THE SLIP PROCEDURE DESCRIBED

Under the old slip system, the broker, when requested by his principal to effect an
insurance,”” prepared a brief memorandum called the slip.?' That was an oblong
piece of paper containing details of the intended insurance, in sufficiently precise
form to enable anyone conversant with the business to draw up, without difficulty
and without going beyond its four corners, the policy which it was proposed to
effect. It gave the name of the vessel, or description of the subject matter to be
insured, the voyage or period for which insurance was required, the valuation (if
any) and amount to be insured, and the standard clauses to be incorporated, and
set out any special terms or warranties that were required. The broker then took
the slip round successively to the various underwriters?® to whom he was
disposed to offer the business. Those underwriters who were willing to accept the
risk signified their willingness by stamping on the slip the name of their syndicate
or company and signing it, a process known as “scratching”. The scratch
indicated the percentage of the risk which the underwriter was willing to accept
and the amount for which he is willing to become insurer. The process normally
continued until the entire risk has been subscribed.23

When the broker had succeeded in completing the slip for the full amount
required, it was then his duty to procure the execution of policies in accordance
therewith. Until May 1, 2001, that function was catried out by the Lloyd’s Policy
Signing Office.** The broker took the policy, on to which the special clauses had
been added, and the slip, to the LPSO, where, after the policy had been examined
and compared with the slip, a table showing the syndicates which had
underwritten the policy was attached and it was stamped and signed. On May 1,
2001, the functions of the LPSO were taken over by Xchanging Ins-sure Services
(“XIS”), a body owned partly by Lloyd’s and by the International Underwriting
Association to act as Lloyd’s policy signing bureay,?®

2% ie. a firm order; sometimes he is merely instructed to obtain quotations.

*! If the underwriter is simply giving a quotation, the slip is a “quotation slip” and eny signature on it
does not create a binding contract,

It should also be explained here that the word “underwriter” is now gederally used to denote the
underwriting agent to whom the broker actually shows the risk, and who accepts or declines it for the
syndicate or insurance company fof which he writes. Each syndicate at Lloyd’s consists of non-active
members. Until 1996 members of syndicates were individuals— generally referred to as “names”—
who faced unlimited personal liability on their underwriting accounts. Since the Reconstruction and
Renewal of Lloyd’s in 1996, only companies may be admitted as members of syndicates. The
overwhelming majority of Lloyd’s capital is now corporate, although a few individual names do
remain.

* The procedure may be streamlined by the use of line slips, which are authorities given by
underwriters to one of their number authorising him to accept risks on their behalves: see Balfour v
Beaumont [1984] 1 Lloyd’s Rep. 272: Denby v English and Scottish Maritime Insurance Co Lid
[1998] Lloyd’s Rep. LR. 343. The relevant authority was found not to have been granted in Syndicate
1242 at Lloyd's v Morgan Read & Sharman [2003] Lloyd’s Rep. LR. 412. The terms of the line slip
are not a part of the contract with the insured: Touche Ross & Co v Baker [1992] 2 Lloyd’s Rep. 207.
?* First introduced, owing to the wartime shortage of clerical labour, in 1915, under the title of
Lloyd’s Policy Burcau. The name was changed in 1928. For the procedure for executing policies, see
Eagle Star Ins Co Ltd v Spratt [1971] 2 Lloyd’s Rep. 116.

** The old practice was for the policy to be submitted to each underwriter.

[16]
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A “cover note” might be issued to the insured once the slip had been scratched.
If issued by the underwriters, it was a co.nﬁnnat_lon of what had been‘agreed,
although it was not a contract in its own right. If issued by the brokers,-lF wg.s _21
notification by the broker to the insur.ed of the cover Whllch he hgd (_)blame .h1
was not a contract of insurance in its own right and is not binding on the
uﬂﬁﬁrﬁirei of further questions arise in relation to a sllip:“what is .the contractual
effect of a scratched slip; does a slip constitute a “poll_cy ; what is the effect o?
the slip once the policy has been issued; and can a slip be used as a means o

rectifying a policy?
CONTRACTUAL EFFECT OF A SLIP

The legal effect of the slip was explained by Blackburn J. in lonides v Pacific
Fire and Marine Insurance Co®® in the year 1871, when the Customs and Inland

Revenue Act of 1867%7 was in force:

“The slip is in practice, and according to the understanding gf ﬂl(_)sg engaged in m?:ngje
insurapct. tae complete and final contract betwe_cn the parties, fixing the terms of e
insurai.ce and the premium, and neither party ca, without the assent of the chcr, dev1flte_ n;r_n
th tenns thus agreed on without a breach of faith, for which he would suffer severely in his

crealt and future business.”?®

Eveqn where a stamped policy had been issued the courts recogpised the practice
of underwriters to consider the agreement complete when the slip was scratched,
to the extent of holding that any fact coming to the knowledge of the assu_red
between the time when the slip was scratched and the execution of th.e policy,
however material it might be, need not be communicated to th.e underwriter, even
though the slip was scratched for the agent of the assured, subject to confmnatl(k)ln
by his principal; and s.21 of the Marine Insurance Act 1906 declares that for the
purpose of showing when the contract was concluded reference may be made to
the slip?® or covering note or other customary memorandum of the contract,

although it be unstamped.3°

26 (1871) L.R. 6 Q.B. 674, 684, 635; affirmed on appeal (1872) LR. 7 Q.B. 517.

*7 30 & 31 Vict c. 23. » .

** So, too, Morrison v Universal Marine Ins Co (1873) L.R. 8 Ex. 197; and Sym.mgton' & Co v Union
Ins Society of Canton (No.2) (1928) 34 Com. Cas. 233. Compare B.erger and Light Diffusers Pty Lid
v Pollock [1973] 2 Lloyd’s Rep. 442, where the “cross-slip” was intended to be .supplemeuted. by a
further document described as a “signing slip™ and it was held that the duty of disclosure continued
until the latter document was signed. The decision turned on the particular facts, and does not affect
the general principle stated in the text. _

* See to the same effect Fisher v Liverpool Marine Ins Co (in the Exchequer Chamber) (1874) L.R,
9 QB. 418; and other cases cited in Arnould, 13th edn, 2 vols, (London: Stevens & Sons, 1950),
para.35, fn,51. N )

* Thus codifying the effect of decisions under the Policies of Marine Insurance Act 1868, such as
Cory v Patton (1872) LR. 7 Q.B. 304; (1874) LR. 9 Q.B. 577.

[17]
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WHETHER A SLIP IS A POLICY

It is now established that a slip is to be regarded as containing an offer,!
which each underwriter accepts when writing his line, giving rise then and there
to a separate binding contract between those parties.®2 The duty of utmost good
faith attaches to the slip, so that it may be set aside if the scratch has been induced
by misrepresentation or non-disclosure,”® and as is the case with any other

contract earlier draft wordings of the slip are inadmissible as an aid to its
construction.*

WHETHER A SLIP IS A POLICY

The question whether a slip or cover note issued in anticipation of a formal policy
was a policy within the scope of the Stamp Act 1891 and earlier revenue
enactments was considered in a number of decisions discussed in previous
editions of Arnould* Those cases suggest that a slip does not amount to a policy
for the purposes of that legislation, and it was only under exceptional
circumstances that actions in respect of marine losses were successfully
maintained when no stamped policy was in existence. Thus, in one case the
assured was held entitled to receive the amount of a loss from a mutual insurance
association, as on an account stated, where only an unstamped policy had been
issued, but a sufficient admission of liability appeared in the books of the
association.”® In another case a member of a mutual insurance association was
held by the Court of Appeal to be liable to pay calls (although the association
issued no policies), on the ground that he had assented to the payment of the
losses in respect of which the calls were made, and was therefore estopped from

saying that the payments were improperly made.?” In Jonides v Pacific Fire and
Marine Insurance Co*® Blackburn J. said:

“The legislature, for the purpose of protecting the revenue, had by the very strenvest
enactments provided that no such instrument should be given in evidence for any piipose.®
But all those enactments are repealed by the 30 & 31 Viet. C. 23;% and the law s now
governed by the 7th and 9th sections of that Act. By section 7 no contract or agicervent for sea
insurance shall be valid unless expressed in a policy. And by section 9 no oclicy shall be

*!'" And not an invitation to treat, as suggested by Donaldson 1. in Jaglom v Fyiessansurance Co Lid
[1972] 2 Q.B. 250 at 257. See also: Xenos v Wickham (1867) L.R. 2 H.L. 255 Tonides v Pacific Fire
& Marine (1871) LR. 6 Q.B. 674; (1872) LR. 7 Q.B. 517.

2 Morrison v Universal Marine In¥urance Co (1873) L.R. 8 Bx. 197; Eagle Star Insurance Co Ltd v
Spratt [1971] 2 Lloyd’s Rep. 116; American Airlines Inc v Hope [1974] 2 Lloyd’s Rep. 301; General
Reinsurance Corp v Forsikringsaktiebola get Fennia Patria [1982] 1 Lloyd’s Rep. 87; affirmed
[1983] 2 Lloyd’s Rep. 287; General Accident Fire & Life Assurance Corp v Tanter [1984] 1 Lloyd’s
Rep. 58; [1985] 2 Lloyd’s Rep. 529.

3 Abrahams v Mediterranean Insurance and Reinsurance Co [1991] 1 Lloyd’s Rep. 216.

3* Brotherton v Aseguradora Colseguros SA [2002] Lloyd’s Rep. LR. 848.

* See Arnould, 15th edn, 2 vols, (London: Stevens & Sons, 1961), paras 43-47.

** Barrow Mutual Ship Ins Co v Ashburner (1885) 54 L.1.Q.B. 377; but this decision is doubtful in
view of the cases cited at para.49, fn.58, in 15th edn of this work.

¥ Re Teignmouth and General Mutual Shipping Association (1872) LR. 14 Ex. 148,

** (1871) L.R. 6 Q.B. 674. Sce also: Cory v Patton (1872) L.R. 7 Q.B. 304; (1874) LR. 9 Q.B. 577;
Lishman v Northern Mar Ins Co (1873) L.R. 8 C.P. 216; (1875) L.R. 10 C.P, 179.

** For a note on the decisions under the earlier statutes, see Arnould, 13th edn, 2 vols, (London:
Stevens & Sons, 1950), para.34, fn.46.

4 Customs and Inland Revenue Act 1930,
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pleaded or given in evidence in any court unless duly s_tam_pe_d. As th_e slip is Zlearly allc;yngi(;i
for marine insurance, and is equally clearly not a p{)h’cyﬁt is, b_y virtue of these enac _1(11 cé
not valid—that is, not enforceable at law or in equity;*' but it may be given in eviden
wherever it is, though not valid, material.”

Strangely enough, in Jonides v Pacz'ﬁc_Fz're and Marine Ins Co, Blaclcgull'{n J. did
not refer to the definition of a policy in s.4 of_ the Clzlgstom‘s and Inlan . ev;nue
Act 1867, then in force, which defined a p(_)hcy as “any mstrqme&t W ersf:t’y a
contract or agreement for any sea insurance is made or entered into”. The ‘d¥np
Act 1891 5.91 was expressed in similarly wide terms and defined the expression
“policy of insurance” as including, for the purposes of the Act, every {;wrmn&g
whereby any contract of insurance is made or agreed to be made.:, or is Ew cnu?: .
Is a slip in writing this kind? There can b? no doubt that accor_chr.lg to the prac 1;6
of those engaged in the business of marine insurance, the shp‘ is the wrlt}fng }i
which the contract is really made, although the subsequent issue 01_" a gﬁat
policy is contemplated. But it is clear that the mere fact that the parties 1ntf:nd tha
an agreement which they have arrived at shall_ be subsequently cmbod_le ina
more formal docvment does not prevent the earhey agreement from constituting Elx
binding engagernient.*? Prima facie, therefc_}ref it does seem that on get;elﬁ
principles a-slir was a policy of insurance w1j[h1n the very wide def.'mlt%on 0 : tbe
Act. The consequences, however, of the adoptmn_ of this view, to which it must be
concedad that the wording of the Act of Parliament gives great ggppgﬁ, z}fre
curiovs, Tor it seems to follow that every bquer who procured the 1n1ttallm_g 0 1&}
sip, and every underwriter who initialled it, broke the law and made himse

' alty. _
Alablf }(}oinieljlwazine Insurance Co v Smith, ¥ Mathc\_w J. held t_hat a certain
covering note was a slip, and that a slip is not a policy of sea insurance aln_d
therefore cannot be stamped. The Court of Appeal, however, afﬁrmc?d t1_1s
decision on the narrow ground that the document before them was invalid
because it did not specify “the sum or sums 1'1T1su1red”,44 and were careful to saﬁ
nothing on the general question whether a sl1p can ever be stamped and suei
upon. The decision of Mathew J. on this point was not, j[h_erefore, expressly
overruled, but it is difficult to see how, in the light qf the de'msmn of the Cpurt of
Appeal, it could be contended that a cover note which specified the sum insured
and otherwise conformed with the requirements of the St_amp Act, was not a
policy within the meaning of that Act.*® Further, it seems difficult to distinguish

41" Amould thought that the slip was enforceable in equity—see drnould, 12th edn, 2 vols, (London:
Stevens & Sons, 1939), p.52. . T
2 For the general principle see Rossiter v Miller (1878) 3 App. Cas. 1124, and cases there 011(:'(1: f
3 [1898] 1 Q.B. 829. cf. Thompson v Adams (1889) 23 Q.B.D. 361, Wher.e Mathew J. held t.hat, as the
statute did not apply, a slip initialled by a Lloyd’s underwriter was a valid contract of fire insurance.
44

[1898] 2 Q.B. 351.
* In Empress Ass Corp v Bowring (1906) 11 Com. Cas. 107, however, Kennedy J. held that an open
cover slip was not a policy of sea insurance.

[19]
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WHETHER A SLIP IS A POLICY

the covering note either as regards its form or its object from an ordinary slip,
Logically, it seems to follow that an ordinary slip was a policy within the
definition of the Stamp Act 1891 46

The repeal of the relevant provisions of the Stamp Acts has laid this controversy
to rest. However, it remains to consider whether a slip fulfils the requirements of
a “policy” for the purposes of 5.22 of the Marine Insurance Act 1906.47 We have
already seen that a policy of insurance must specify the name of the assured, or of
someone effecting the policy on his behalf, and must be signed by or on behalf of
the insurers and that the subject matter insured must be designated therein with
reasonable certainty.*® There are, no doubt, slips or cover notes for floating
policies in which some of these particulars are not sufficiently described; but it is
submitted that the ordinary slip for a voyage or time policy contains an adequate
specification of the necessary particulars. An expert can say with certainty, from a
mere perusal of the slip, what the perils insured against and all the terms and
conditions of the insurance are intended to be. Evidence is admissible to explain
the meaning of abbreviations in the slip, if the court is otherwise unable to
determine what the shortened expressions used mean in the market.*® There can
be little doubt that the scratch is a sufficient signature within s.24 of the Marine
Insurance Act 1906. It is submitted that, with the repeal of the relevant provisions
of the Stamp Acts, an action can now be brought on an ordinary marine slip if
necessary.

In the United States, where the restrictions of the revenue law do not interfere,
and the great bulk of sea insurance business is carried on by companies, it is very
generally the case that a memorandum of the contract, or an agreement to insure,
is made out and subscribed before executing the policy: in such case “the usual
practice”, says Phillips, is “to enter the agreement on the books of the insurance
company, subscribed by some officer authorised to bind the company. Such'a

memorandum is binding on the company to make out a policy if the premitin is
paid in due time”.5°

¢ Cover notes, slips and other ins.rruments usually made in anticipation of the issue of a formal
policy were expressly exempted from stamp duty by $.39(2) of the Finance Act 1959, which also
provided that such instruments were not to be taken to be policies of insurance under the Stamp Act
1891.

47 Actions have been brought on slips in other classes of insurance: Thompson v Adams (1889) 24
Q.B.D. 361; Grover v Mathews [1910] 2 K.B. 401; (fire insurance); American Airlines Inc v Hope
[1972] 2 Lloyd’s Rep. 253; [1973] 1 Lloyd’s Rep. 233; [1974] 2 Lloyd’s Rep. 301; Burrows v
Jamaica Private Power Co Lid [2002] Lloyd’s Rep. LR. 466.

¥ Marine Insurance Act 1906 $8.23(1), 24(1), 26(1).

¥ American Airlines Ine v Hope [1973] 1 Lloyd’s Rep. 233 at 245, per Roskill L.J.

* 1 Phillips 5.13. “It has long since been established that such a binding slip is itself a contract of
insurance, and that a direct action at law will lie upon it, as well as a suit in equity”: per Holt D.J. in
Kerr v Union Mar Ins Co 124 Fed.R 835 at 837 (1903). See Phoenix Ins Co v de Monchy (1929) 35
Com. Cas. 67, for a claim on an insurance certificate, issued in the United States, partially
incorporating a form of policy and stamped as a policy in Great Britain; sce, too, Koskas v Standard
Mar Ins Co (1927) 32 Com. Cas. 160, for a similar certificate and policy: also MacLeod Ross & Co
Lid v Compagnie d'Assurance Générales d ‘Helvétie [1952] 1 Lloyd’s Rep. 12.

[20]
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SIGNIFICANCE OF SLIP ONCE POLICY ISSUED

The view has been expressed that, althpugh the s]ip gonstimtes a contract
between the insured and each subscribing insurer, t]_:e_shp 15511118re[y a.tcn_aplor]iry
contract which is superseded when the policy itself is 1ssu_ed._ _That p_ru_lgip e has
in turn led to the suggestion that as a m_atter of law the slip is madmlss; E as;;n
aid to the construction of the policy in the event that the quds of ¢ eﬂlfg
agreements differ.>* The latter suggestion was rejected by le L.J.1 111fl
Casualty v New Hampshire Insurance,®® who ruled that there is no nlll e of law
“where a prior contract has been followed by a further coptra,ct, or Where 111‘1 a&
insurance context a slip contract has been fqllowed by a policy . .. whlc1 mgdces i
inadmissible to consider the terms of the prior contract, or that the paro e\g( fr;}ie
rule has the same effect”, although .there' was proba_bly asfresumptlon that the
policy was intended to replace the slip. Rix L.J. continued™*:

“In principle, it would seem to me that it is always admissible to look at pn({r colllltras:tt}:sl as E;LS
of the matrix or surrounding circumstances of a Iat(?r contract. I do_ not ?e"e['h o\‘;vﬁ e lp ar
evidence rulc can exclude prior contracts, as distinct from mere negotiations. 1 e di '1cu‘ tythe
course is ‘iiet, where the later contract is intended to supersede the prior Cc.mtmdi\ it m(f.y tl.n the
generality of cases simply be useless to try to construe the latgr contract b){ re e{j?ncie to be.
carliar cue. Ex hypothesi, the later contract lreplaccs the earlier one and it 1?‘. - ke gf oain
imuosiible to say that the parties have not w1sheq to alter_ Ehe terms_gf their ear 1far hargl : 3
The earlier contract is unlikely therefore to be of much, if any, assistance. Whme the taift:;
contract is identical, its construction can stand on its own feet, and in dny\;]\;en I
construction should be undertaken primarily by refcr_ence to its own _overall‘ terms. ¢ 1%3- "
later contract differs from the carlier comracl_, prima facic _thc dlf{’crcpbc is az[h c1fe1: :
decision to depart from the earlier wording, w“mc_h again provides no assistance. cllc Dolle 2
cautious and sceptical approach to finding any a_ssmtaucc in the t‘:arlAlcr cni)ntract slcclfnf &)i] ol
be a sound principle. What 1 doubt, however, is that such a principle can be elevated in
o ive rule of law. o
Lowgg,ehgimever, it is not even common g_‘round that the lat_c-:r_contract 115 éuler}‘icregnlt:(;
supersede the earlier contract, | do not see how it can ever be pC]'.m1SSIbIC to exclu Zrcd s
to the earlier contract. [ do not see how the relationship o_f the two contracts can be ‘blT]'lt -
without considering both of them. In essence there are, it seems to me, three possil 1%11e-:
Either the later contract is intended to supersede the earhq, in which case the above Fhrmcufecr:;
apply. Or, the later contract is intended to live t(.)geﬂ'.ier with the carhef contract, lod t?:l (-:)iater
that that is possible, but where that is not possible it may well be pr oper to regai‘d h:to et
contract as superseding the earlier. Or the later contract is intended to bc_mcorporla & e e
earlier contract, in which case it is prima facie the second c_on_trs%ct which may 1?\'1;],0;{; ﬁe
way to the first in the event of inconsistency. | doubt that it is in any event possible to
dogmatic about these matters.”

3! Morrison v Universal Marine Insurance Co (1873) L.R. 8 Ex. 197; Thompson v Adams (188933213.
Q.B.D. 361; Grover & Grover v Matthews [1910] 2 K.B. 401; Haase v Evans (1934) 48 L1L.R. 5
American Airlines Inc v Hope [1974] 2 Lloyd’s Rep. 301. ’ ,
*2 Phillips 1. in Youell v Bland Welch & Co Ltd [1990] 2 Lloyd’s Rep. 423. On appeal, 11991? 2
Lloyd's Rep. 127 Staughton and Fox L.JI. expressed no concluded view on the matter, and B:e am
L.J. (echoing the views of Hobhouse J. in Punjab National Bank v de Boinville _[1992] 1 Lioyd’s Rep.
7) held that the slip was superseded by the policy (given that the shp.was in the .pre-%9{)6 casei
regarded as unenforceable) and that it could be looked to if there was an issue of rect]f;lcanon but no

an issue of construction. See also Potter I. in St Paul Fire & Marine Insurance Co (UK) Lid v
MeConnell Dowell Constructors Ltd [1993] 2 Lloyd’s Rep. 503. . . _

¥ [2001] Lloyd’s Rep. LR. 596. cf. the comments of Staughton L.J. in New Hampshire Insurance Co
v MGN Ltd [1997] LR.L.R. 24 )

At [83]—[[84]. See also Stendard Life Assurance Ltd v Oak Dedicated Lid [2008] EWHC 222
(Comm).

[21]
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RECTIFICATION OF POLICY BY REFERENCE TQ SLIP

On this approach, the court may presume that the policy has replaced the slip but
unless it is common ground that this has occurred the presumption may be
rebutted and the slip remains a contractual document™ with the policy itself being
a mere mechanical act.*® The matter is not, however, entirely free from doubt and
in some recent cases it has been assumed that the slip is deprived of effect
following the issue of a policy.*” In any event, the slip may be referred to in order
to ascertain when the contract of insurance was made, on the principle that the
assured is not bound to disclose facts coming to his knowledge afier the slip is
completed.*® This principle is recognised by s.21 of the Marine Insurance Act
1906 which provides that “for the purpose of showing when the proposal wag

accepted, reference may be made to the slip or covering note or other customary
memorandum of the contract”.

RECTIFICATION OF POLICY BY REFERENCE TO SLIP

When there has been a mistake made in drawing up the policy, and its terms do
not rightly express the true intention of the parties at the time when they entered
into the contract, the court has power to order rectification of the policy.*® The
principles of rectification were restated by the House of Lords in Chartbrook Ltd
v Persimmon Homes Ltd,*° where it was held that rectification is possible if four
conditions are met: (i) there was a previous common intention as to what was
intended to be in the policy, together with some outward expression of the accord;
(i) the common intention continued up to the date that the parties entered into a
binding contract; (iii) there was clear evidence that the instrument as executed did
not accurately represent the true agreement of the parties at the time of its
execution; and (iv) the instrument would, if rectified, accurately represent the true
agreement of the parties at that time.

It has become common practice, as it was before the passing of the Maime
Insurance Act 1906, to rectify policies which have not been drawn Gp in
accordance with the real agresment between the parties,® and to refer to'the slip

3 As was the case in HIH v New Hampshire itself.

6 Assicurazioni Generali SpA v Bge Sigorta AS [2002] Lloyd’s Rep. LR. 480; Kyzuna Investments
Lid v Ocean Marine Mutual Association [2000] 1 Lloyd’s Rep. 505.

7 Great North Eastern Raibway v Avon Insurance Plc [200 1] Lloyd’s Rep. L.R. 793; Unum Insurance
Co of America v Israel Phoenix Assurance Co [2002] Lloyd’s Rep. LR. 374.

% lonides v Pacific Fire (1871) L.R. 6 Q.B. 674; (1872) L.R. 7 Q.B. 517.

% The jurisdiction was established in the courts of equity prior to the Stamp Act of 1795; see Motteux
v London Assurance Co (1739) 1 Atkyns 545; Henkle v Royal Exch Ass Co (1749) 1 Ves.Sen. 317; see
also Andrews v Essex Fire and Mar Ins Co (1822) 3 Mason’s Rep. 6. It was stated in previous editions
of this work that the existence of the power to rectify was a matter on which there have been
conflicting decisions. It is submitted that the point is now free from doubt. The decision in Mackenzie
v Coulson (1869) L.R. 8 Ex. 368, which prompted such reservations, can no longer be regarded as

good law. Although it has not been expressly overruled, none of the grounds of that decision can now
be supported.

8 [2009] UKHL 38.

¢! Rectification is possible only where there is an agreement between the parties which has been
incorrectly recorded: Chartbrook Homes v Persimmon Homes Ltd [2009] UKHL 38.
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for the purpose of ascertaining what such agreement Was,62 and this ;{Eac;uce
appears 0 be recognised by 5.89 of the Act of 1906, which declares thi[ v;r ere
there is a duly stamped policy, reference may be made as heregfore, to the slip or
covering note, in any legal proceeding”. It has b_e(_in suggest.ed that it is ngi,: opbelt
to underwriters to challenge the validity of policies subscribed to at Lloyd’s, bu

is is thought to be incorrect. .
mliﬁllsthoug]% it is plain that rectification may in e‘ippropnatc cases be.ordéreﬁ
where the slip itself does not accurately recgrd the intentions of the parties, suc
cases have rarely arisen.®* This is no doubt in part to 'be attributed to th.e manner
in which marine insurance business is carried on in ’FhlS country, which 1s.such ﬂ?s
to place considerable difficulties in the way of claims of this nature. Sl?ced_ e
terms of the slip are commonly negotiated be‘gween th§ broker and eading
underwriter and are reduced to writing before being submitted fo the remaining
underwriters, each of whom makes a separate contract on the basis of a docgmsp;
already in existence, it would in most cases be difficult to show that the shpI i
not represent the intentions at any rate of'tl_le subsequent und(:lrwr1tf:‘§_st;f t li
thought that rather than allowing a position to Fleve]op where i C\lerenf
underwriters ar¢ held to have contracted upon differing terms, the attitude o
underwriters (s generally to stand by the terms of the s_hp a_nd pot to seek
rectifications.of it,%° and in the converse situation where rectlf_icatmn is sought by
the assurel, not to take advantage of the defencg potentially open to thoge
underveriters whose first involvement in the transaction took place when the slip

4P een drawn up. e : .
§ Allrhzalfghbin practice inl?[he majority of cases where rectiﬁcatlpn is c_lann?d this
is on the basis of the slip, it is not necessary in order. to lobtam rectification to
show that there was a concluded and binding contrgct_m different terms_betwee_n
the parties antecedent to the instrument whlcl_l it is sought to rectify. It is
sufficient to show that there was a common continuing mtention in regar_d to the
agreement which it is sought to rectify, prov1dcc_1 a’tlleast_thaﬁt6 there is some
outward expression of accord in relation to the Partlels intention,®® for there must
be convincing proof if the court is to order rectification.®”

2 Eagle Star and British Dominion Ins Co v Reiner (1927) 43 TLR 259; Symif.zgian &ICO v .(gmfm
Ins Society of Canton (No.2) (1928) 34 Com. Cas. 233. The.decml.on in Mackenzie v C.(m sgn,lcl ove,
that the slip-cannnt be referred to, cannot easily be reconciled Wlt.h these cases, o1 with the Marine
Insurance Act 1906 5.89. With the repeal of the stamp laws affecting marine policies, the objection
which James V.C. had to looking at the slip as evidence of the contract no lon'gc.r holds good, fmd t:e
slip is, as we have seen, properly to be regarded as a concluded contract, as is indeed recognised by
3.21 of the Marine Insurance Act 1906.
% By Megaw L.J. in Eagle Star v Spratt [1971] 2 Llpyd’s .RepA 116, 131.
% The point may arise where it is asserted that the intention was to contract on the same .teljrns ;f
those of an expiring policy, but the renewal slip or pelicy are not correctly drawn up_. seel .
Oueensland Ins Co v Rhenish Westphalian Ins Co, February 21, 1901; CA, M:?rch 21, 190.2, seez S;
American Airlines Inc v Hope [1972] 1 Lloyd’s Rep. 253; [1973] 1 Lloyd’s Rep. 233; [1974]
’s ; HL. ) .
‘{’;IOK‘: alsi?ldi?'\iﬂters did in American Airlines Inc v Hope, above, in relation to the war risks point
ri case,
?“ SS]feleg }Estf:l;nesf Nissen [1970] 2 Q.B. 86 CA, following Crane v Hege.man-HarriS Co Inc [-1939] 1
Al ER. 662; [1939] 4 All ER. 68; (Note) [1971] 1 W.L.R. 1390; Shipley UDC v Bradford Corp
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THE TRANSIT CLAUSE

In so far as a “held covered” clause
premium, the Ppossibility that the
with by 5.31(2) of the Marine Ins

provides for the payment of

. ) additie :
parties may fail to agree the Premiygy,

i : 15
urance Act 1906, which provides thay. tea
“Where an insurance is effected on ¢

given event, and that event
premium is payable, 21!

he terms that an additional

Premium is to he ATan e :
happens but no arrangement is ma

de, then a reasonable ad;in”'

The additional premium ought to be such as it would have been Teasonghjq
charge at the time of the deviation or change of voyage, if the parties hag theg
been aware of it.2!2 There is no implied obligation on the assured to m
payment of additional premium on account, pending the determinatjop of the
amount due by agreement or by proceedings 213

The position is rather less clear where g
to make amendments to the terms of cove
Is dealt with in the discussion of

held covered” clause entitleg the in
1 other than as to premiym 214

Thig topic
“held covered” clauses in Ch.19 below21s

It is not an invariable rule that such provisions are to b
See American Airlines Ine v Hope [1973] 1 Lloyd"

iation policy providing for deletion of the War Risks exclusiqy, ¢

la o He inapplicable in the
event of a deviation in the absence of notice and of agreement as to the dmont of premium.

> See Greenock S5 (o v Maritime Ins Co [1903] 1 K.B. at 375; Meny- Lzcker & Co v Maritime fns
Co [1910] 1 K.B. at 135; Hewitt v London General Ins Co (1925) 23 Li. LR. 243. It was stated by

Donaldson J. in Liberian Ins. A'"gency Inc v Mosse, above, that the parties are not obliged by virtue of
the “held covered” clause, to a;

gree 10 any variation in terms other than as
that where no quotation could have been obtained in the market, given ful
the policy terms at a reasonable commercial rate of premium,
2 Lloyd's Rep. at 567-568.

"2 Kirby v Coslindit Sp.A.[1969] 1 Lloyd"
there were any obligation to make a payme;

I disclosure of the facts, on
the clause cannot be applied: see [1977]

s Rep. 75, It was also stated in the same case that even if

nt on account of the amount of additional premium which
the assured admitted to be due, the underwriters would not be entitled to cancel for non-payment

without giving reasonable notice. It may, of course, be possible for an insurer to obtain an order from

the court for an interim Payment under the court's own procedures, but such a possibility is not an
incident of the clause itself.

21 Ag is the case, for exa
November |, 1995), ¢l2 a
1995), ¢l.3,

215 At para.19-44,

mple, under the Institute Voyage Clauses (Hulls) (October 1, 1983, and
nd Institute Voyage Clauses (Freight) (October 1, 1983 and November s
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INTRODUCTION

: neral principle that
the Marine Insurance Act 1906 enunciates the ggnfzrith_pPriorptO tha
k- IZ git: Y o Ofl Ut'mols; '\%f(i)‘g) the duty of utmost
e
e ition, this work dealt almost exclusively st G,
seveme‘e?lth edlltlor;; it applies pre-contractually, Sp_;(c)]ﬁgatﬁz 1906 Act. Scant
e talt}t" ?12 3elnd disclosure as expressed in ss.18- , gOd faith (although that
repres_e“ta IOS paid to the post-contractual duty (gut??‘s n% Further, prior to the
atention wa d in Vol3 of the sixteenth edition). hat,is Gt & gt
{opic was adgli’;iss this work did not deal spet.:li%calbti Wlﬂtlhjs 17 duty g well
seventeen_th ; eparate common law principle, dlStm-C ' froﬂzi in cclmnection with a
arguably is) a:; gf it), that an insured who engages in frau
as perhaps B ' ’t its claim. ;

im forfeits (at w3Es ) ised as be]ng of
E" inciples 2ot out in s5.17-20 of the 1906 Act are now rf;gfgl these. sections
F prinCIP FD;ti;)n both in marine and non—ma:rrl]{l}f: mj(;liﬁcatir’;m was intended

mplication, : {5 L This & :

K 1 i of the common e : marine

N odification law relating to
embody & partial ¢ ible the [then] existing 11 did not

\ tly as possible the [tl W the Bill did no
B Howerer, ollowing its it iteodnction visions along the way
nsurance”.* Ho > a t through numerous rev T
: 12 years and went th _ il The cormmGT
vecome law for . ifying quite what princip : ; 4

- roests that identifying g . s Cacitden
et thlsbl!'shs{)d SiisgeZt least in some respects, a contentious business (

d establishe > ; g
2:23 the whole idea of codification).

iati the contract is
i tiations and before oL 1
i the assured during nego © the contract s
e Ow'ed gi” agents effecting the insurance, are set Olslt 11“113 s’ wrik
il dutlersl‘trast 5.17 is expressed in broaa.i general term .th_at most obviows
B B}l;ct(iv en z; 1-7 and the sections which follow are
differences between s.

i That the
Lord Mustill at 518.
95] 1 A.C. 501, per e
i ine Top Ins Co Ltd [19. ] : s e
v Alfﬂmfc x ?0 chli viiiiljznpoﬁant and that this is so has enabled [{'l: G, O I
g pama'] 01-lfiyzh those enshrined in the 1906 Act. For exal;lnlzl ;nderwﬁtcr antc Itself the
i ‘hacti CO78X115td‘2d that actual inducement on the part ofl the ac i ke
House of Lords conclu 11 t B s . . e o
- e g st i id the policy, even thoug the !
s l?e S . . & e codification is partial
B e havm% %;‘}ZI: to a prudent underwriter. Howcvmi,Jj th;ts’;};enotably iy op
kel 19]06 Adb?;f recognised in the decided cases, as todvffn éh o
e ich is discussed i 7.
lé:,:'n[:zgzgfl/lssurance Co Ple [1998] Q.B. 587, which 1s | o
: bt k lace in committee (_whlch was ‘P ;
o’ e o o i esentatives). It seems that no
B T red as made up of lawyers and mfiustry reprd S i
B ot Pm'-'fpmﬂi;f;: 1';Jr(:Zeeclings survives and the parliamentary de
record of the co | B
- . o i sted in marine insur
" During ¢ bEhm“j o feVlSlf:EZnS the view was expressed that tho.se m.tere;:um Nk
B b Ccfiinrnuuld to ascertain the law and that Codlfﬁanl?og, i)
i m{)re tt};)az:lr:gt to changing circumstances (Hansard May 12, s
the common law
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INTRODUCTION

mutual duties, that it contains no express reference to the concept of materiality,
and that it is not confined, in terms, to the pre-contract stage. ’

Although the broad principle of insurance being a contract based on the utmost
good faith was a common theme in cases before the 1906 Act, there wag
remarkably little authority on the duty, except as one owing by the as:sured in thy

context of pre-contract negotiations. The state of the law as at the time of thz
snxlteenth edition of this work (1981) revealed only limited enthusiasm on the part
_of insurers for taking points related to the duty of utmost good faith. In contrast

in the df:cades following the sixteenth edition of this work, the dutj of utmos;
good faith, both in its pre- and post-contractual contexts, was the subject of
numerous decided cases. However, since the seventeenth edition, whilst cases in
this area have continued to be reported, most involve the application of
estgbhshed principles to particular facts and in substance the law is now the same
as 1t was at the time of the last edition, save as regards consumer insurance law

where there has been major legislative reform.® ;

There is muc_h overlap between the related topics of non-disclosure and
misrepresentation and in practice it is rare to plead one without the other. This
being so, this chapter considers the areas of overlap between the two together
Mattersl relating specifically to either non-disclosure or misrepresentation arf;
dealt with separately in the next two chapters respectively. The post-contractual
duty of utmost good faith and fraudulent claims are dealt with in Ch.18.

It is, however, perhaps worth noting at the outset two general themes which run
throug]ll the decided cases in this area from the last couple of decades. The first
thf:mells that successive decisions have striven to curtail the duty of lltl:nOSt good
faith, in particular in the post-contractual context. This reflects judicial hostility
to the remedy of avoidance, which is often seen as disproportionate and unfair
and is not infrequently referred to as “draconian” or “drastic”.® In Banque Keyser
Ul[lman SA v Skandia (UK) Insurance Co,” the Court of Appeal, in a decision
which was subsequently endorsed by the House of Lords,? decide,d that the 1f;1y
re_me.:dy for breach of the duty of utmost good faith is avoidance ab initio.* That
this is so has lent credence to the view that the scope of the duty shou!fi‘ba étrictly
conﬁngd, in particular post-contractually. The second theme is thut ihe desire to
see to it that insurance fraud or attempted insurance fraud carries with it suitably

punitive consequences remains as strong as ever and this, too, is clearly reflected
in the case law.

* See para.15-07, below.

4]

ng;e;h(;tg. Kq;sar vaaghle Star [1997] C.L.C. 129, per Staughton L.J. at 132 to 133 expressing the
avoidance for honest non-disclosure should be confined to “plai ¥

L e ke ined to “plain cases”.

8 1199172 A.C. 249,

9 ) :

- It :Las b[efznocsllll?gzcsﬁ?d glat there are exceptions to this principle (see in particular The Mercandian
ontinen oyd's Rep. 563, per Longmore L.J. at [32]) although it is hi ‘

whether this is so. This is discussed in Ch.18. 2 T highly questiofel
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REFORM OF CONSUMER INSURANCE LAW AND THE PROPOSALS FOR
FURTHER REFORM

The Law Commission and the Scottish Law Commission have been engaged in a
joint teview of insurance contract law for some years. That work resulted in the
Consumer Insurance (Disclosure and Representations) Act 2012 which will,
when it is brought into force,'® abolish the pre-contractual duty of disclosure
(ss.18 and 19 of the 1906 Act) and the duty not to make untrue pre-contractual
representations (s.20 of the 1906 Act) in relation to consumer insurance
contracts.!! In their place will be a duty on the consumer to take reasonable care
not to make a misrepresentation to the insurer.'> Where a misrepresentation is
made, the remedy available to the insurer will be a function of the state of mind
of the insured and the remedy of avoidance will only be available in limited
circumstances. The 2012 Act unsurprisingly defines a consumer as an individual
and it will not apply to most insureds in the marine insurance context. The detail
of the new law is considered at the end of this chapter, at para.15-217 and
following.

Outside the consirer sphere, the latest proposals from the Law Commission
and the Scottish/Law Commission as regards the pre-contractual duty of utmost
good faith involve an altogether less radical departure from the existing law."
Since the ¢roposals remain at the consultation stage, they are not considered in
detail in this work. In short, in large measure what is being proposed is legislation
to clar:%y and partially codify the existing law, with the duty of disclosure and the
chit 10t to make untrue representations remaining essentially intact.'* However,
snew system of remedies is proposed, which would share many features of the
new consumer regime contained in the 2012 Act. Avoidance would only be
available where the insured has been dishonest, or where the insurer could show
that he would not have entered into the contract at all but for the
misrepresentation or non-disclosure. Where the insurer could only show that he
would have entered into the contract on different terms or at a different premium,
what is described as a proportionate remedy would apply. The Law Commission
and the Scottish Law Commission have also been examining the post-contractual
duty of utmost good faith and fraudulent claims (amongst other topics).!® Here,
too, the legislation being proposed is, in large measure, by way of clarification
and partial codification of the existing law. It is also proposed to permit insurers
to claim damages for the costs of investigating fraudulent claims, in limited

10 The 2012 Act is expected to come into force in 2013.

12012 Act s.11.

12 2012 Act 5.2

13 Tnsurance Contract Law: The Business Insured’s Duty of Disclosure and the Law of
Warranties— Law Commission Consultation Paper No.204 and Scottish Law Commission Discussion
Paper No.155, June 2012. The consultation ended in September 2012. A final report and draft bill, on
this and the other topics addressed by the Law Commission and Scottish Law Commission joint
insurance contract law project, are expected by the end of 2013.

" This is a departure from the 2007 proposals of the Law Commission and Scottish Law
Commission, which had suggested fundamental reform.

15 Tnsurance Confract Law: Post Contract Duties and Other Issues — Law Commission Consultation
Paper No. 201 and Scottish Law Commission Discussion Paper No.153, December 2011.
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ACT 1906 TS
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repreSeL]; t)‘;tigfl uch?St gogd ‘falth, including in relation to disclosure!”
e nme&z 1sb calt w1lth n $8.17 to 21 of the Marine Insurance Act 1906 ag??
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o . ; _ general principle'® appl
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The provisions of these sections are as follows!®:

Insurance is uberrimae fidei
17 A Contract ine i
i of marine insurance is a
contract b
the utmost good faith o
the other party.2!
Disclosure by assured

d upon the utmost i
. good faith i
be not observed by either party,? the contract may be avc;ii]él lb!yf

18. (1) Subject t isi “thi i
) o i; Omrgctthiesprovliluns of this section, the assured must disclose to the insurer, bef
s assuredc_on‘;: uded, every material circumstance which is known to Lthe s
A 1tso l;eéezlrczre]g \io klfogz_ every circumstance which, in the ordinary ciisrgzec?f‘
_ 3 A m by him, If the a i i
) E]sm-cr e i ssured fails to make such disclosure, the
2 very circumstance is material whi i
I _ : ich would influence the j
i 4 ; Wi ¢ the judgment
T in fixing the premium, or determining whether he wﬂIJtak??he 1'1':]{ e

3) In the absence of inqui
sence nquiry the following circumstance i
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i an l}::p fa ﬂ;on f.or hcalth.msurancc is cited in the explanatory notes to the F 1'{8 N
rchiﬁte r(;en e lu.nd of failure to disclose which falls within the Act alv ;C‘la >
: 8 1ea 18 present. Considerati 5 i AP
?-fm o oo e on of that Act (and indeed the offe-icer
In former editions of thi
is work the term “concealment™
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s rhcr;zz;iehff’;ccamco Brindisino v Janson [1912] 3 K.B. 452 at 463 Vaughan Willi i
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contracts of marine insurance (s.2(5)(b) 2012 Act‘;v Ml be subject to that Act in respect of consumer
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med to be known to the insurer. The
mmon notoriety or knowledge, and
se of his business, as such, ought

(b) Any circumstance which is known or presu
insurer is presumed to know matters of co
matters which an insurer in the ordinary cour
to know;

(c) Any circumstance as to which information is waived by the insurer;

(d) Any circumstance which it is superfluous to disclose by reason of any express
or implied warranty.*

(€)) Whether any particular circumstance, which i
each case, a question of fact.

(5) The term “circumstance” includes any communical
received by, the assured.

[(6) This section does not apply in re
consumer insurance coniract withi
(Disclosure and Representations) Act 2012].%

Disclosure by agent effecting insurance

19. [(1)] Subject to the provisions of the preceding section as to circumstances which need

ot be disclosed, where an insurance is effected for the assured by an agent, the agent

must disclose to the insurer—
(a) Every material circumstance which is known to himself, and an agent to insure

is deemed to know every circumstance which in the ordinary course of business
ought to be known by, or to have been communicated to, him; and,
(b) [ very material circumstance which the assured is bound to disclose, unless it
come to his knowledge too late fo communicate it to the agent.
[(2) This vection does not apply in relation to a contract of marine insurance if it is a
corsumer insurance contract within the meaning of the Consumer Insurance
{Disclosure and Representations) Act 2012.)*

kepresentations pending negotiation of contract
de by the assured or his agent to the insurer during

20—(1) Every material representation ma
the negotiations for the contract, and before the contract is concluded,? must be true. If

it be untrue the insurer may avoid the contract.

(2) A representation is material which would influence the judgment of a prudent insurer
in fixing the premium, or determining whether he will take the risk.

3) A representation may be either a representation as to a matter of fact, or as to a matter
of expectation or belief.

(4) A representation as to a matier 0
if the difference between what is represen
considered material by a prudent insurer.

(5) A representation as fo a matter of expectation or
faith.

(6) A representation may be withdrawn

(N Whether a particular representation

fact.
[(8) This section does not apply in relation fo a contract of marine insurance if it is a

consumer insurance contract within the meaning of the Consumer Insurance
(Disclosure and Representations) Act 2012.1%¢
When contract is deemed to be concluded

21. A contract of marine insurance is desmed to
assured is accepted by the insurer, whether the policy be then

s not disclosed, be material or not is, in
tion made to, or information

lation to a contract of marine insurance ifitisa
n the meaning of the Consumer Insurance

f fact is true, if it be substantially correct, that is to say,
ted and what is actually correct would not be

belief is true if it be made in good

or corrected before the contract is concluded.
be material or not is, in each case, a question of

be concluded when the propesal of the
issued or not; and for the

2 Qee, e.g. Gan Insurance Co Ltd v Tai Ping Insurance Co Ltd [2001] 1 Lloyd's Rep. LR. 291.

3 5 18(6) was added by s. 11(2) of the Consumer Insurance (Disclosure and Representations) Act
2012. The provision is not in force at the time of writing and is expected to come into force in 2013.
* 519(2) was added by s.11(2) of the Consumer Insurance (Disclosure and Representations) Act
2012. The provision is not in force at the fime of writing and is expected to come into force in 2013.
35 Al to these words, see s.21; and below, starting at para.] 5-117.

% 20(%) was added by s.11(2) of the Consumer Insurance (Disclosure and Representations) Act
2012. The provision is not in force at the time of writing and is expected to come into force in 2013.
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purpose of showing when the proposal was accepted, reference may be made to the slip

or cover g ote or other cuslomary memora m ol the col ct 1
1l
du f: contract, altho gh 1 be

CONSUMERS

The Consumer Insurance (Disclosure and Representations) Act 2012 wi

. 1 .
comes into force,”” add ss.18(6), 19(2) and 20(8) to the 1306 Act am;v \;i,ll“;];zg i
.17 subject to the provisions of the 2012 Act. This will abolish t}fr
pre-contractugl duty of good faith in consumer insurance contracts. The det il .
the 2012 Act is considered at para.15-217 and following, below ' G,

THE ORIGIN OF THE DUTY OF UTMOST GOOD FAITH2®

&s n(%ted above, the 1906 Act is a partial codification of the common law. Whilst
fe_re ore,_the duty_of utmost good faith is now on a statutory footing, the origi£
ol 1t continues to inform both the remedy available for breach of the duty and

18 a[)p] |ed m q
h()w it p] ElCthE:. It 18, thEI E.'fOI‘C ()f Ie]e“anbe to € uire 1r t()
9 1 t] €

THE FRAUD ANALYSIS

In early cases it appears to have been laid down in some cases, and assumed ;

others_, that the ground upon which the misrepresentation or ﬂOl,’l*diSC]OSUI’ fm
material fact rendered the policy voidable was actual fraud or a wilful inte tion
on the part (_Jf the assured to deceive the underwriter.2® This ground howevfl:a;1 t]1:1On
be_en long since entirely abandoned, and the principle firmly estabiished tha;: t]:{i‘S
misrepresentation (or non-disclosure) of any material fact, whether arising X
nustake,_ ignorance or accident, and however innocently ,made will e:nti%I \T:‘lll-"
undemlter to avoid the policy as surely as though such misrf,:prclsent' l‘;l ( 3
non_—d_lsclos_ure) arose from a wilful intention to deceive.’® This beir : t}?r
decisions cited under this heading are now largely of histolrical relz 'aq:e Z)(;;ly Y

Later still, the doctrine favoured by the English courts was that in the case
supposed, although no preteni:e existed for alleging actual fraud, yet the policy

*7 This is expected to occur in 2013,
*% A comprehensive review of thi i i
8 topic can be found in G i
Eggars, Foss and Picken 3rd edn (2010). n Good Feith and 1
(172‘; ;hlc) 0cilll;tla 1021’ Lozd I(;qansﬁeld in Pawson v Watson (1778) 2 Cowp. 785; and Bize v Fletcher
. 12n.; the dictum of Lord Tenterden in Flinp v Tohin (1829 ‘ i
g)le r;marks of Duer, “Lecture on Representation”, 112, 113, n.3. ( bianded Melle Aine
Fi[;i‘s i [j;:ei«thaz le;;azt;h]sh this position are the following: Macdowall v Fraser (1779) 1 Dougl. 260;
utton Park, Ins. 414; Fitzherbert v Mathe ] : ,
: ; . H4; ; r (1785) 1 T.R. 12; Feise v Parki
Elgig ﬁé "ll;;ungt{. ;?O,tDenmstozm v.Lsze (1821) 3 Bligh 202; per Lord Abinger in Cornfoot v };;;‘?(z
ey hn].-|c\t t. ﬂe; 3.'."8. per Wﬂlt.:s I “There is no doubt that a material representation, though
y st at the time, made with the intent that it should be acted on by the insurer, ar:d which

has led to the policy being granted, wi i
E e B o GSg. granted, will defeat the policy . Anderson v Pacific Fire and Mar Ins Co

nsurance Contracts by

[588]

SRR RRN RN RN RGN RN NN RN E s d R,

THE PRE-CONTRACTUAL DUTY OF UTMOST GOOD FAITH: (GENERAL PRINCIPLES

was to be considered void®! on the ground of constructive or legal fraud—i.e.
such conduct on the part of the assured as, though it does not imply any moral
turpitude in himself, yet, from the effect it has in fact of misleading the
underwriter, is in legal language said to be fraudulent.’* However, the prospect of
such a conclusion being reached today is remote—it is most unlikely that a court
would attach the label “fraud” to conduct falling short of actual fraud.

This doctrine was questioned by Judge Duer,*® who contended that the true
ground on which the falsity of a material representation avoids the contract, in
cases where no actual fraud can be imputed, is that a positive representation on a
material point is an essential part of the contract of insurance, though not inserted
in the policy; and this appeared to Arnould to be the sounder view.**

In Blackburn v Vigors,®® Lord Esher took exception to Duer's theory on the
ground that if it be correct “the contract should never be set aside, or treated as
void on the ground of concealment (or misrepresentation); the contract should
stand and be treated as broken by the assured”. Duer's view, said Lord Esher,
would raise new complications. Phillips explained the effect of a misrepresenta-
tion or concealmsfit. in the contract on the ground of a condition, implied by the
fact of entering. into the contract, that there is no misrepresentation or
concealmen?, 2iid his proposition was in that case adopted by all the judges in the
Court of Appeal and by Lord Watson in the House of Lords.*®

THE IMPLIED TERM ANALYSIS

The view expressed in Arnould at paras 595 and 627 of the sixteenth edition was
that the basis for the rules as to non-disclosure and misrepresentation is to be
found in an implied condition of the contract, that there is no misrepresentation or
concealment. Blackburn v Vigors®” was cited in these paragraphs as supporting
this analysis and the proposition that it is an implied condition precedent to the
right of the assured to insist on performance of the contract that he has made full
disclosure of all facts materially affecting the risk. The Court of Appeal in
Banque Financiere de la Cie v Westgate Insurance Co*® did not find it necessary
to decide whether Blackburn v Vigors is binding authority for the view that there
is a contingent condition of this nature; on any view, Blackburn v Vigors did not
support the existence of a promissory condition, indeed was regarded as an
authority against there being such a condition.

L je. voidable.

3 See the judgment of Lord Abinger in Cornfoot v Fowke (1840) 6 M. & W. 358; and the dicta of
Baron Parke in Elkin v Janson (1845) 13 M. & W. 655 at 658.

33 2 Duer, Ins., 648-655, x. xiv.; and 3 Kent, Com. 282.

* 2nd edn, Vol.1, p.549.

3% (1886) 17 Q.B.D. 554 at 561.
36 (1886) 17 QB.D. 553 at 562, 583; 12 App. Cas. 535 at 539; 1 Phillips, Jns., 5.537. See also

Pickersgill v London & Prov Mar & General Ins Co Ltd [1912] 3 K.B. 614.

37 (1886) 17 Q.B.D. 553; (1887) 12 App. Cas. 535. See para.595, 16th edn, at n.70.

% Bangue Keyser Ullmann SA v Skandia (UK) Ins Co Ltd [1990] 1 Q.B. 665 (Steyn J. and CAY; CA
decn. affirmed sub nom. Bangue Financiere de la Cite v Westgate Ins Co Ltd [1991] 2 A.C. 249.
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The Court of Appeal's analysis in Bangue Financiere thus appears to be that there
may be such a contingent condition (which must necessarily be contractual), by

that the duty to observe good faith arises outside the contract, and derives frop,
principles of equity.

However, in the opinion of the present Editors the contingent condition analysig
must now be regarded as having been disapproved.®® Although it was suggested
in Pan Atlantic*® that the point was then still controversial, the matter Wag
arguably determined by the House of Lords in T, he Star Sea®' and in particular by
the judgment of Lord Hobhouse, whose reasoning was premised on the duty of
good faith deriving from a rule of law as opposed to being contractual in origin,

THE RULE OF LAW ANALYSIS

There is no clear historical evidence to support any of the theories subsequently
advanced as to the legal basis and origins of the good faith doctrine in Insurance
law. Carter v Boehm*® was not the earliest case on the subject.*? Lord Mansfield
did not define the precise basis for the doctrine. Lord Mansfield's view was that
the principle applied to all contracts.** This view did not prevail,* but marine
insurance continued thereafier to be treated “as an exceptional case in which
non-disclosure and misrepresentation would ordinarily vitiate the contract even
though they would not have had that effect at common law. What was never spelt
out was how that result was achieved” 46

The view which now has most prevalence and which was firmly endorsed by
Lord Hobhouse in The Star Sea is that the duty of utmost good faith is a separate

* The duty of disclosure may, however, be given contractual expression by an express contractual

term-sec Svenska Hendelsbanken v Sun Alliance and London Isurance Ple [1996] 1 Lloyd's Rep.
519, a case concerning a commercial mortgage indemnity policy,

* Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Lid [1995] 1 A.C. 501.

1 [2001] 1 Lloyd's Rep. L.R. 247, per Lord Hobhouse at paras 45-46,

2 (1766) 3 Burr. 1905,

* The earliest case on non-disclosure (as opposed to misrepresentation) appears to “e « decision in
equity, where delivery up of the policy was ordered on the basis that the assured's cotrealing what
intelligence he had of the ship's being in danger was a fraud; De Costa v Searires (1723) 2 P.Wms,
169. De Costa v Scandret was not referred to as a precedent in common law cases which followed,
For other cases on non-disclosure prior 10 Carter v Boehm, see Seaman v Foneray (1743) 2 St. 1183:
and Hodgson v Richardson (1764) 1 Wm. B1.463 {which was also a decision of Lord Mansfield's).
The principle as recognised in these early cases in the Common Law Courts was that concealment of
material facts renders the policy void, as a matter of law, I this principle was derived from cases in
equity, the fact was not acknowledged. This may have been one of those instances where competition
between courts led to parallel developments; rescission was not an available remedy at common law;
the courts may have developed the principle of the contract being treated as void, partly to dispense
with any need to go to Chancery to obtain rescission. It does appear, however, that an equitable origin
cannot be a complete explanation. The early textbooks (Park, Marshall) refer to principles of “natural
law™ or “natural justice” and there are references in Marshall, 3rd edn, (1823, pp.464-465) to similar
principles in the leading French texts written in the 18th century.
* The same view was also expressed by Yates J. in Hodgson v Richardson, above.
* For a modern discussion of the hypothesis that insurance law is
proposition of good faith rather than an anomaly see “Informa
Faith: Back to Basics” by FD Rose, [2007] LM.CL.Q. 181.
& Pan Atlantic Ins Co Ltd v Pine Top Insurance Co Lid [1995] 1 A.C. 501, per Lord Mustill (at 543).
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48 11990] 1 Q.B. 665 at 778B.

y . ener ccident It Li le} vV lan nk L 194 2 KB. 388, New
o See €.8 Ge 2!.{4 n re & fﬂ Ass C rp Midl d Ba d 0

Hampshire Ins Co v MGN Ltd [1997] LR.L.R. 24.
S111912] 3 K.B. 614.
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brought by an assignee of the policy.52 It is submitted that a defence to a claim by
an assignee based on avoidance on the ground of non-disclosure or other b

Teach
of utmost good faith by the ori ginal assured (the assignor) is still to be viewed ag

a “defence arising out of the contract” within 8.50(2); the point was not addr
in Banque Financiere, which should not be re
assignees to claim in such circumstances.

€Ssed
garded as an authority enabling

Fourthly, now that the decision of the House of Lords in IRC v Semprgs3
focused the minds of many practitioners on the question of recovery of interegt a5
damages, the issue may arise as to whether, where avoidance has occurred, the
insurer is obliged to pay back the premium with interest, Th
question which has yet to be considered by the Courts.

has

is is an interesting

Finally, this issue is of relevance to questions of t
particular as regards whether a pre-contractual breac
faith falls within the provisions relating to contrac
Judgments Regulation®* and CPR 6 PD 6B.55

erritorial jurisdiction, in
h of the duty of utmost good
ts in both (what is now) the

THE RELEVANCE OF THE $.17 DUTY OF UTMOST GOOD FAITH AT
THE PRE-CONTRACTUAL STAGE

THE RELATIONSHIP BETWEEN §.17 AND 85.18 TO 20

Section 17 attracted very little attention in cases following the 1906 Act. A
passing reference was made to it in Cantiere Mece
where Vaughan-Williams L.J.
non-disclosure of a vessel
“seaworthiness admitted”
s.18.

anico Brindisino v Janson®®
suggested that avoidance on the ground of
8 unseaworthiness, under a policy containing a
clause, might be based on s.17 of the Act, rather than

The first case in which much significance was attached to s.17 was the C7r case
(Container Transport International Inc v Oceanus Mutual Indemnity Association
(Bermuda) Ltd).>" Although this decision attracted a great deal of criticism in
other respects, and has since been overruled>® on the main issu¢ of whether a
breach of good faith, non-disclosure or misrepresentation which did not induce
the contract can afford grounds,for avoidance, this does not affect the importance
of the dicta contained in the Judgments, which are mentioned below.

** Both in Pickersgill v London & Provineial Marine & General Ins Co [1912] 3 K.B. 614 (assignee's
claim defeated by pre-contractual non-disclosure on the part of the assignor); and The Litsion Pride
[1985] I Lloyd's Rep. 437 (assignee's claim defeated by post-contractual breach of good faith on the
part of the assignor) the duty was regarded as being contractual.
3 [2007] 3 W.L.R. 354, [2008] 1 A.C. 561.

* Council Regulation 44/2001.
> See, e.g. Agnew v Lisfors [2001
generally see Ch.5, above,

% [1912] 3 K.B. 452 at 463,

%7 [1984] 1 Lloyd's Rep. 476 CA.
*% By the decision in Pan Atlantic Ins Co Ltd v
discussion at parag 15-65 et seq. below.

J 1 A.C. 223, per Lord Woolf M.R. at 240. As to jurisdiction issues

Pine Top Ins Co Lid [1995] 1 A.C. 501; see the
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59
All three judgments in the CT1 case discuss s.17. Kerr L.; , reff:fred toezltul fdlt:lgz
i i ibed by ss.18 and 19, as “one asp

losure, as defined or circumscri : . ' i .
o dlsi(:iing duty of the utmost good faith mentioned in section 177; ?r%d in al ;;fr
Dvesr;ge 60 gtated that when ss.17-20 are read together, o?le \}Tayt ]? or;:Etaﬁorgl
e st C dis d representation is whether the pre

5 the duty of disclosure and rep ’
- t%tr:t:; form ttg underwriters was fair and substantially accurate, so that a
in Sur

prudent insurer could form a proper judgment.

i d
parker L.J. suggested®' a specific role for 5.17 in th? prea:ofn:}rlacguﬂer;o;l;?:ri};e
i to require fulfilment of the duties
hat it goes further than merely _ fil '
P ;cding %ectiony if the insurer shows interest m_cucumstances thlchda;;ﬂ .
SUCtC rial within s.18, s.17 requires the assured to disclose them fu ty an s tgé
it red or hi lises in the course of negotiations
in, if the assured or his broker rea ises atiots e
?gsa;?(;r is proceeding on a mistaken basis the assured must draw attention to
in

matter; not to do so would be the plainest breach of the duty under s.17.

i i tement in
i last example, and with the sta
son L.J. agreed®® with this S i iy
Ef:llzsgrs Marine Insurance Act 1906, 9th edn _(1983)3 p.24 t}_la;:l.f "lflhe gaigegit
inciple is stated i4 this section because the special ;echons .wh1.c ollow Sy
pnlljlau};tive” He wizo concluded that “the special sections whlchffollow Sfc'lrfs?l 7
i G i i i i 11 their references to 1
11 1 leading section, and a :
must be read in the light of thl_s_ S e
i f the statutory duty of utmost g
and assur<d follow the imposition of 1 ) Sy alen
i f his judgment,® Stephenson L.J.
each ratty”. Towards the end o ; e it e
i G i ks of Lord Mansfield in Carter v hat
3 b e T i ans of avoiding a contractual liability
1 derwriter must not turn the duty into a me : _
:x?hviéhmhe ought in fairness to honour: “this the statuﬁe reco”gmses by making the
duty to observe the utmost good faith mutual in section 17”.

i i the

Thus it appears to be the position that s. 1}: rr;ayogll sf(;?:}f: E;fc?ﬁ;n;;zzigz ed)lgggcgl i
. ; o -

SCODS_Of_ s ?ogrh‘:hc;fj;gériiﬁcle)jﬁlgiia;ar it (%oes so has yet to be' workec_l out in

ﬂegQUEgﬂOﬂSes Sections 18’ and 20 have been described as “illustrations or

i Cases’; of the rule set out in s.17 that insurance is a contract of ugnost

C?)I(];Stfgeﬁflllwby Lord Lloyd in Pan Atlantic Ins Co Ltd v Pine Top Ins dC_'o JlEta’ rebg,;[_

%t is clear !that in cases involving a questipn of pre—contractluell_l n(::l:i 151(21 Sztelmem

misrepresentation by the assured the requirements of m;}ter;la 1tgan pheier
nd other requirements of ss.18 and 20 (as mtlerpreted in t e” it

Zenerallyﬁ(’ have to be met. Although the “fair presentation” test sugges vy

9 [1984] 1 Lloyd's Rep. 476 at 492.
o [1984] 1 Lioyd's Rep. 476 at 496.
61 [1984] 1 Lloyd's Rep. 476 at 512.
€ [1984] 1 Lloyd's Rep. 476 at 5;.;.
's Rep. 476 at 529. ‘ -~ .
2‘3‘ Flggg ; Efgdéoseit 1918-1919. See also, per Lord Lloyd in Pan Atlantic Ins Co Ltd v Pine Top
Ins Co Ltd [1995] 1 A.C. 501 at 555.

7 . 501 at 554. o o i
; Eigfsga{iggo:s nci have to be shown, but inducement is still essential, in cases involving frau
atel

i bt be
This is confirmed by the Pan Atlantic case, above. In such mrcums}au(;c% s.lg’ sth((’:ifu}](;lartl:ﬂiﬁiliy e
‘ ision; i to be confined by a tes , S
levant statutory provision; it appears not i
i:iaéliet: ?r? 2"1;;: Oceanus cited above and The Star Sea [1995] 1 Lloyd's Rep. 651, per Tuckey

667.
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Kerr L.J. i .
forrzhe 1 em CTI has been accepted in subsequent cases,” this is not a substity
e c(ljulremeqts in the ensuing sections. Indeed, in the Bangue Financi i
- 61 é)uﬁ of Appeal rejected a formulation of the test for o
il zlllngc]yf _erlc;feoli.from the CTI case, and the use of “broad concepts of good
: nd fair dealing” as a guide :

— g guide to the scope of the reciprocal duty owed by

materiality

However, i
bos ke, T B TR s e e S
peen sura ¢ v Provident Insurance Plc®® all thr
decjdiggt}?ef tg;amC;l_llll-t of /l-"appeal (_Rlx_ and Clarke L.JJ. obiter and withoii
s b dpem_déd L tL.J. in the minority as to the main ground on which the
prepared to find that thlé eig;ﬁl};}f bt; a?lninesilizssf? mfh]‘f o ST DU ik
: d 5 of its right to avoid a polic
gie ff«:;;zzc}i{ g:)llll ;ﬁ tﬁ{to(;dcfaith, such that baq faith would prevent its Ie)xerc)i(s];.EgtAo
e o ..u g OUI‘IZ. of Appeal, which delivered its judgment only a short
e i gment in Drake, came to the opposite conclusion (again
g TR a:scﬁ are dlsCL}ssed in detail below,”' in connection with thé
el Rk dng tfof avoidance gnd are technically examples of the
i uty o utmos‘F good faith. However, what these cases serve (o
o mmm)e]:r)S Ointhpurgoses is that there is now a willingness, on the part of
et ed gurt qf Appeal at least, to give s.17 teeth as far ag
e Oerrtlgi y using 1? as a mechanism to curtail an otherwise
o et g ‘ n the part of the insurer to avoid the policy where there ha
reach by the insured of the pre-contractual duty of utmost good faith ¥

ﬁg;ti:; Ffﬁ;:;pg(:)tg; on tf_ie rel-atlonshlip between these sections is contained in the
PR aIl;lmff J. in Societe Anomyme d'Intermediaries Luxembour-
g s derj-\; . ?:r mann L.J. :?tatesl th?_lt “the obligations in sections 18 and
P ruleSe or]xi the basul: principle in section 17, go a good deal
repuaiat.e et zts tot eﬂlmputatmn of knowledge may entitle an insurer to

n circumstances “which are far from any ordinary understanding of

k g f S 1 . q PR
laC Of (l()d alth " ectior l ;, m H()fﬁ]la 11 L l VIEW, 18 ade AL ea
S 3 d U 2 d l

& See, e.g. fron Trades 1 ]
, 6.0, es v Imperio [1992] 1 Re. L.R. 213
o : . LR. , Where Hobho 'S “ i

;izcl;litsl?tlilgna Sd;uty [to make a falr preséntation of the risk to the insurer” ci?i;eg .tilstzl‘t;fr e ;i o i
bl advanc.ed ]: Ths'o Mc.zrc Rich & Co AG v Portman [1996] 1 Lloyd's Rep. 430. A fuIth(;S:r 011- o
e 18 f(v:abe.based on s.17 of the Act as affording an independent ground of a lgclll'ﬂem
s e tha.t u lrllgi IU;dc:“ r;::;cssary to (llecide this point (see [1996] 1 Lloyd's Rep. 430 atV zjl;;ul;i

) 17 ¢ an unusual case have : ion 1 o .
:E;‘]]l be rare. That point did not arise on appeal in thaiuczs‘:rahou it s
- [2004] 2 All ER. (Comm) 65. .

See al A Crwriti
o ;?h:iSﬁjiiﬁt;k:;;};tmtg ;};Ife}(?cy) Ltd v Grupo Nacional Provincial S4 [2004] Lloyd's Rep

¥ o L. e to his (minority) decision on the sti ;

waiver of information by the insurer by reference to questions ofqtgzirt::sr; bt

7 Brotherton v Ase
euradora Colse, ; !
Mance TJ]. olseguros SA [2003] 1 Lloyd's Rep. LR, 746, Ward, Buxton and

7! Paras 15-160 to 15-164.
72 [1995] L.R.L.R. 116 at 149,

7 “Non-disclo il i ; i i
sure will in a substantial proportion of cases be the result of innocent mistake™;

Lord Mustill in Pan Atlantic v Pine Top, above, at 549 o
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It is suggested that the general description of the contract as being based on
utmost good faith cannot of itself be taken as restricting the application of s.17 to
what in ordinary language would be described as “bad faith” or “genuine bad
faith”; a description of a contract as being uberrimae fidei primarily connotes that
it is one where there is a duty of disclosure, to which caveat emptor does not
apply.”* Section 17 must be seen as stating a wider rule, not confined to “genuine
bad faith”, not least because it is the only provision in the Act dealing with the
insurer's duty and (to the extent that the duty continues) with any duty owing at
subsequent stages after the contract is made. It may, however, be appropriate to
regard s.17 as having only a limited role in relation to the pre-contractual duties
of the assured, and as supplementing s5.18-20 in cases of pre-contractual
non-disclosure and misrepresentation where there is genuine bad faith in some
respect not falling precisely within those ensuing sections.

THE PRE-CONTRACTUAL DUTY OF THE INSURER
Keciprocal duties on insured and insurer

As noted above, the first notable feature of .17 is that it expressly applies to both
insured 4nd insurer. The principle that reciprocal duties of disclosure are owed by
both-taries was recognised by Lord Mansfield in Carter v Boehm,” and has
never since been questioned. The subject was discussed exclusively in the context
«£ihe pre-contract stage in Carfer v Boehm where Lord Mansfield gives as an
sxample the position of an underwriter who insurers a ship for a voyage, which
he privately knows to be arrived.

Despite this very early recognition of mutual duties, there appear to have been no
cases in the English Courts”® where it was necessary to examine the scope of the
duty owing by an insurer or where breach of the duty of utmost good faith by
insurers was invoked™ by an assured, until the 1980s when breach of good faith
was put forward as one of the grounds for claiming damages in the Banque
Financiere’® case. The claim to damages failed, it being held that the only remedy
for breach of the duty of utmost good faith is avoidance. That remedy will only

™ See, e.g. Seaton v Burrand [1899] 1 Q.B. 782; [1900] A.C. 135. See also CTI v Oceanus, above,
per Stephenson L.J. at 525: “s.1 7 of the Act restates the long established duty of the utmost good faith

in contracts of marine insurance ... much more than an absence of bad faith is required of both

parties”.

s (1766) 3 Burr. 1905 at 1909-1910.

76 The development of the law in the United States, and in some other jurisdictions, has taken a very
different path. In many parts of the United States, breach of good faith is treated as giving rise to
liability for damages, either in contract or in tort or on both bases. This has become a potent weapon
against insurers, when refusal to pay a claim, or to undertake the defence of third party claims under
a liability policy, may often expose them to claims for punitive damages. Full discussion of the
doctrine of good faith in other jurisdictions is beyond the scope of this work.

77 There are isolated examples of cases involving misrepresentation by insurers, or agents of insurers,
but the specific doctrine of nsurance law, of utmost good faith, does not appear to have featured in
these cases. Sec, e.g. Kettlewell v Refuge Assurance Co [1908] 1 K.B. 544.

8 Bangue Keyser Ullmann SA v Skandia (UK} Ins Co Ltd [1990] 1 Q.B. 665. (Steyn I. and CA); CA
deen. affirmed sub nom. Banque Financiere de la Cite v Westgate Ins Co Lid [1991] 2 A.C. 249.
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very rarely be i
of benefit to an insured, at least as far as direct insurance :
ry y e I3

concerned™ and at least as r
. L le: egards the pre-contractua
of utmost good faith ig essentially a one sided affai : Stagen' s -

insureds. The result is that there i

_ . €re 18 no reported case i i

nsurer of its pre-contractual duty of utmost good f;iethmh o o o S
msured to the benefit of the insured.

The ambit of the duty

;['he plaintiffs in the Banque Financiere®
WO very i

o xifhéﬂp:nn:;ast u;zzpects.hll“here had been no previous case in the English
sought specifically to invoke b i :

Sourts w : oke breach by the in
i uty of utmost good faith; and there had been no prgvious iurer il
Complgex Wege claimed for breach of the duty.®" The facts of the jse e

£l a‘ l i .

_ nd need not be set out here; it is sufficient to note Whata\?veer:,e}t-e
its

» namely that it concerned non-disclosure

case attempted to break new ground, ip

debtor or to recover indemnity for their loss due ¢
:Erms of _the policy.® The plaintiffs claimed dama,
¢ principal ground on which the House of Lord
was one of causation; the claim based on breach
rejectec_l for reasons of principle examined in d
whose judgment was affirmed generally on this :

ges on several different bases:
s ultimately rejected the claim
of utmost good faith wag also

tail by the Court of A B3
issue. 54 s

The Bangue Financiere case establ

, ish ;
o wrelg Tt T 1shes the important rule that damages are not

of the duty of wutmost good faith, in the

79 H
In re i ; i i
b msurance, .dlfferem considerations may arise.
. anque Financiere de Ia Cite
Glasgow Assy y
” 12l)glhal “négagic;é‘(:rp v Symondson (191 1) 16 Com. Cas. 109 contains a dictum. of Sorutt T
. ; Cas. 10 7 Scrutton J.
ground for avoiding the coniract”, This was said to be “a o g e o ety

Spencer Bower on Actionable Non-Diseclosure (1915), p lsgljytlf:nl’lel‘::; ;2;1]_1‘_*’3]1'35‘3":‘5116‘1 it
> p.196; i

Bower was that damages could be r

j M1 w8 oty 3
ecovered in cases of fraud N e Bieng

, but not for non-dis closure as such. The

giving rise to a cause of action. For a

gh. 18 starting at para.18-46.

. See [1990] 1 Q.B. 665 at 772H.
[1990] 1 Q.B. 665 at 769-781.

B4
[1991] 2 A.C. 249 at 280D (per Lord Templeman), 281F (

Lord Ackner concurred in those reasons. o SaNmea Lo B
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pre-contractual context. The duty (at least at the pre-contractual stage) has its
source in positive rules of law, not in an implied term.** The Court of Appeal held
that in adapting the principles relating to the insured's duty to the situation of the
reciprocal duty owing by the insurer, due account must be taken of the rather
different reasons for which the insured and the insurer require the protection of
disclosure, but rejected the test proposed by Steyn J. at first instance, of asking
the simple question whether good faith and fair dealing require disclosure.®® The
insurer cannot be obliged to tell the assured that he could obtain cover more
cheaply elsewhere. He must at least disclose facts known to him®” which are
material either to the nature of the risk or the recoverability of a claim, which a
prudent insured would want to take into account in deciding whether to place the
risk with that insurer.®® Thus the duty was summarised in this way®”:

“_.. the duty falling upon the insurer must at least extend fo disclosing all facts known to him
which are material either to the nature of the risk sought to be covered or the recoverability of
a claim under the policy which a prudent insured would take into account in deciding whether
or not to place the risk for which he seeks cover with that insurer.”

This statement «f the ambit of the duty was accepted in the House of Lords; but
both Lord Bride<® and Lord Jauncey®' held (applying this test) that disclosure of
the broker's dishonesty would not have been material, per Lord Bridge because it
did not eect recoverability of a claim under the policy, and per Lord Jauncey
becusa it did not affect the nature of the risk to be insured. Lord Jauncey said”*:

“The duty is, however, limited to facts which are material to the risk insured, that is Lo say, facts
which would influence ... a prudent insured in entering into the contract on the terms proposed
by the insurer. Thus any facts... known to the insurer but not the insured, which reduce the

risk should be disclosed by the insurer.”

As regards the basis of the duty, the Court of Appeal held that the powers of the
courts to grant relief where there has been a breach of the pre-contractual duty??
of disclosure stem from the jurisdiction originally exercised by courts of equity to
prevent imposition; the powers of the courts to grant relief by way of rescission

% The topic of the legal basis of the pre-contractual duty of utmost good faith is discussed in detail

above at paras 15-10 to 15-19.
8 119907 1 Q.B. 665 at 772.
§7 [1990] 1 Q.B. 665 at 703 (Steyn 1), 772 CA. The Court of Appeal rejected “broad concepts of

honesty and fair dealing” as a guide to the scope of the duty. The test could perhaps now be restated
50 as to reflect the language of “influence” and “inducement™ used in the Pan Atlantic case, [1995] 1
A.C. 501, but it is submitted that Pan Atlantic- does not affect the validity of this passage in the
Bangue Financiere judgment in any substantive sense.

88 [1990] 1 Q.B. 665 at 772F.

8 [1990] 1 Q.B. 665 at 772.

% [1991] 2 A.C. 249 at 268-269.

1 [1991] 2 A.C. 249 at 282. Both in the Bangue Financiere case and in The Good Luck disclosure
would have influenced the plaintiffs' decisions to grant loans, rather than any decision in relation to
the insurance. Although the claim for damages for breach of utmost good faith made in The Good
Luck failed for other reasons, the Court of Appeal appear to have accepted that materiality would not
have been a stumbling block, in that case; [1990] 1 Q.B. 890F.

92 11991] 2 A.C. 249 at 281.
93 Slade L.J., who delivered the judgment of the court, reserved the position with regard to the

post-contractual duty, stating (at 777) that “it may be that on the particular facts of some cases (though
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failure to make adequate disclosure can give rise to liability in damages.

In Aldrich v Norwich Union Life Assurance Co Lid g co-joined appeal from two
first instance decisions, certain Lloyd's Names had participated in one form or
another of a plan which involved a guarantee of their liabilities as names which
was backed by the security of an endowment policy in favour of the insurer
giving the guarantee and a charge on real or other property. In most instances, the
nsurer paid out on the guarantees. In those cases, the Names sought to be
discharged from their obligations to pay back those sums and damages for breach
of the duty of utmost good faith by the insurer. In other instances, the Names
sought to restrain the insurer from paying out under the guarantee. The essentia]

would later escalate to catastrophic effect for Lloyd's syndicates. It was said that
the insurer, in the exercise of its duty of utmost good faith, ought to have
disclosed that. The cases were struck out at first instance. In the Court of Appeal,
the appeals were dismissed. The only matter that was material to the endowment

by no means necessarily all) the duty of post-contractual disclosure can be said to arise uider the
terms of the preceding contract”. The legal basis of the post-contractual duty of utmosi goed faith is
discussed in paras 18-14 to 18-18 in Ch.18.

4 11990] 1 Q.B. 665 at 780D. The same view of the origins of the duty, @ i=ast as regards
representations, was put forward in an earlier case referred to by Slade L.J., [1990) 1 Q.B. 665 at 799
See Merchants & Manyfacturers Ins Co #td v Hunt [1941] 1 K.B. 295,

%5 [1990] 1 Q.B. 665 at 780-781. In confirming the analysis and conclusions of the Court of Appeal
on this aspect of the case, Lord Templeman stated cate gorically that: “1 agree with the Court of Appeal
that a breach of the obligation does not sound in damages. The only remedy open to the insured is to
rescind the policy and recover the premium™; [1991] 2 A.C. 280. To the extent that there is a
continuing duty of utmost good faith in post-contractual contexts, it is also the position that damages
are not an available remedy for breach of that duty; The Good Luck, above, at 888 E-G.

% The Mistepresentation Act 1967 8.2(1) does not apply to non-disclosure; see the Bangue

Financiere case, above at 790, For further discussion of this point, see the comments under
para.17-116.
°7 Discussion of the circumstances in which such a tortious duty might arise is beyond the scope of

the Law of Torts. So far as we are aware, there

1]
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— id that the
ici i arate contracts.”® Evans L.J. sai .
insurance policies but which were sep at e
f]iw was L?nattractive” if it restricted the scope of the duty of ut‘m;)st gggi fo o
ne part only of a composite transaction, but it was not open to the ¢
0

i th
that the duty of disclosure went beyond facts which were relevant to the

0
insurance contract.'°

The Court of Appeal thus applied the Baf?que Keyser case fto tc;)‘:l];:ilcuhdzv tcl):llitdt}:;
duty of disclosure does not require the disclosure of any fac ML

ioht induce the insured to enter into the contract of insurance, ; i
il that decision. Tt was not sufficient, therefore, for thle Names to pro 1
i]i};:vtilllz:;t?ﬁould not havle taken out the policies if the facts relied on as materia

had been disclosed to them.!!

i f
The Names in those cases had also claimed damages for breach 0; thil c(l;.]llt;\cV zs
tmost good faith. Mummery L.J. said that, in the absence of fra}l I(E i b was
110111 1ea%ied) avoidance was the only remedy.'** Evans L.J. express )_/f e“dci)é)honest
nueiion of whether damages could have been recovered i dishonest
qoncealmeﬂtﬂ (which was not pleaded) had been made out1hbu.tldsa10t hat In
o ciple they coula be.,'% Evans L.J.'s remarks in that respecft s gul Itlb read
o ' New ered for a fraudulent breac
ing the view that damages can be recov ' _
g s i i i laim being made out.
i ¢ edients of a tortious clai g !
of dis~losure absent the ingredien . : _ :
1:l}"llf (ti?guﬂ 'w; settled by the Banque Financiere case and leaving aside 4 f:d’ ictﬁ) Ln
whzich\ I."':‘ cléims were struck out as disclosing no reasonable cause of a S
there-1.s been no other attempt to reopen it.

THE PRE-CONTRACTUAL DUTY OF THE INSURED

Whilst there may be instances in which an insured can breach its prg-clontr?:t;lfé
duty of utmost good faith other than by breach of the duty to mélke cziz)sz FE}}L s
only to make representations that are true (as e);pregsed by sez:l.tlaﬁgc;l 0 of n_mst
i i -disclosure and misrepres _
t),'9% in practical terms non-disc ] : 'l
i}:r(f )ortant asl:[)Jects of the pre-contractual duty of utmost good faith as 1td=;;\)l[()}1tlce§ o
insll)lreds The balance of this chapter and the next two chapters are

those topics.

NON-DISCLOSURE AND MISREPRESENTATION: (GENERAL

(GENERAL STATEMENT OF THE DUTY ON THE INSURED

i i i ine i ance is effected, the
instance in which a policy of marine insur . .
. jhrl\l:rsi:[[eivrflrgst rely solely on the good faith of the assure_d for supplying h1r3
Svlithe full and true information of many of those facts on which the character an

9 [2000] Lloyd's Rep. L.R. 1, per Mummery L.J. at 7 and Evans L.J. at 11.
192 12000] Lloyd's Rep. LR. 1 at 11. .

161 EZO(}O} Lloid‘s Rep. LR. 1, per Mummery L.J, at 7 and Evans L.J. at 11.
102 12000] Lloyd's Rep. LR. 1 at 8.1

103 12000] Lloyd's Rep. LR. 1 at 11.

194 See the discussion at paras 15-26 to 15-34 above.
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CHAPTER 20

IMPLIED WARRANTIES: SEAWORTHINESS

Marine Insurance Act 1906

General doctrine of warranty of seaworthiness

[nnocence of assured immaterial

Warranty of seaworthiness in policies on goods.

The scheme of the 1906 Act

No implied warranty that the ship shall continue seaworthy
Implied warranty as o crew does not extend to their conduct during
voyage

The Doctrine of Stages

Applicatior. of doctrine of stages

Riverausi-sea voyage

Stage of voyage for which a pilot is required

dtages for coaling or bunkering

ship at sea when risk commences

What constitutes seaworthiness

Standard of seaworthiness has differed in different periods
Construction of the warranty with reference to the subject of
insurance

Ship found unseaworthy soon after sailing

Overloading and want of trim: cargo worthiness

Rigging, stores and equipment

Neglect of proper precautions

Ship must have a competent master and crew

Competence of captain and crew in relation to the voyage
The crew

Proof of unseaworthiness

Time policies; Marine Insurance Act 1906 5.39(5)

Waiver of the implied warranty of seaworthiness mn a voyage policy

Exclusion of the implied warranty by express provisions in the
policy

Provisions in the Institute Clauses conflicting with the implied
warranty

[915]

et L R iR it iaatitit

20-01
20-02
20-03
20-04
20-05
20-06

20-07
2009
20-11
20-12
20-13
20-14
20-16
20-17
20-19

20-20
20-22
20-23
20-24
20-25
20-26
20-27
20-28
20-29
20-30
20-34

20-36

20-37




20-01

MARINE INSURANCE ACT 1906

Eff_ect of incorporating cover against latent defects in a voyage
policy

| 20-

The Seaworthiness Admitted Clause 20 i:
The Unseaworthiness and Unfitness Exclusion Clause 2042
Doctrine of seaworthiness in the United States 20-43

MARINE INSURANCE ACT 1906

The sections of the Marine Insurance A i
ction _ ct 1906 which deal with implj
warranties' in particular are ss.37, 39, 40 and 41. These are as follows: e

37. There is no implied warranty as to the nationality of a ship or that her nationality shal]

not be changed during the risk.*Warranty of seaworthiness of ship
39—(1) I.n a voyage policy there is an implied warranty that at the commencement of th
& Vwogage the shlp shall be seaworthy for {he_pl}rpose of the particular adventure insu.lrecle
ere the policy attaches while the ship is in port, there is also an implied wal ,
that_ she sha!i, at‘the commencement of the risk, be reasonably fit to f:ncouI:ltrrmt-l]iy
- %1;?12?):}1];&”?‘01 thei 1:0rt. P
! policy relates to a voyage which is in di 1
which tl_'lc ship requires different Eingds of orjﬁlliﬂl:::ts;;i?a:i)s lciecrseltllti ﬁt:glftsatﬂumg
an 11nplle§i warranty tha? at the commencement of each stage the shiqp ig scav:fo:t;re 11 :
5 K:splief,t qt such preparation or equipment for the purposes of that stage. g s
ship is deeme_d to be seaworthy when she is reasonably fit in all Tespects to
& Iencou_nter the. ordinary _pcrﬂs_of ﬂ;le seas of the adventure insured.
n a time policy there is no implied warranty that the ship shall be seaworthy at
stage of the adventure, but where, with the privity of the assured, the ship is seZti an?{
in an unsc_aworthy state, the insurer is not liable for an : 1 i i
unseaworthiness. K Akl B
No implied warranty that goods are seaworthy
40.—(1) In a policy on goods or other movables there is no im
or movables are seaworthy.
(2) In a voyage policy on goods or other movables there is an implied warranty that 4t th
ic:izmenczrlnent of the voyage the ship is not only seaworthy as a ship, but also hc: éh:
. t]f:(gﬁic; fit to carry the goods or other movables to the destination ¢on
Warranty of legality
41.

plied warranty that the goods

femplated

There is an implied warranty that the adventure insured is a lawfe! e, and that, so far

as thy sured can trol tl s (B2 O YOS
3 .
s the as < conl he atter, the adve 1we sha MeovAuded out aw
g

In addition, s.36(2) provides, as we have seen in the previous chapter, that

there is an implied condition that the ship wi
i e ship will be properly doc
there is an express warranty of her neutrality, i L WS

! As to warranties in general, whether i
A eXpress or i
para.19-01, above. i o
2
Aizet' Clapham v Cologan (1813.) 3 Camp. 382; Dent v Smith (1869) L.R. 4 Q.B. 414. The law in
2 er ul;f;i[ '.j;]p‘t;ars cezo be th; same, in the absence of any statutory provision: see Navegacz:on Goya §4
i 01 Fr Mac.h.me}j;. Ins Co, 1972 A.M.C. 650. But nationality may be a fact materiai‘ro the
s erefore requiring disclosure: The Spathari, 1924 S.C. 182; affirmed 1925 S.C (HL)6

lied, see Marine Insurance Act 1906 88.33, 34,
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IMPLIED WARRANTIES: SEAWORTHINESS
(GENERAL DOCTRINE OF WARRANTY OF SEAWORTHINESS

By far the most important of the implied warranties is that of seaworthiness, and
it is unnecessary to discuss further in this chapter the provisions in the Act
relating to other classes of implied warranty.* In theory, it is of course open to the
courts to find that other warranties not mentioned in the Marine Insurance Act
1906 are to be implied, on the general principles which govern the implication of
terms in a policy, but in view of the stringent consequences which ensue from
construing a term as a warranty in the insurance sense, and the absence of any
recognised usage to support the implication of any other warranties in marine
policies, the point seems to be academic.*

Unless the policy otherwise expressly provides,® every voyage policy® on hull
or on goods contains an implied warranty that the ship shall be seaworthy for the
voyage when she sails, by which is meant that gshe shall be in a reasonably fit
state as to repairs, equipment, crew, and all other respects to encounter the
ordinary perils of the voyage insured at the time of sailing on it.”

3 See as to naticnalimy, fn.2, above; as to documentation, para.19-29, above; as to legality, Ch.2]
below.

+ The possibiiiéy of a strict warranty being implied seems inconceivable against the background of
what s 1.9w become the general consensus that the doctrines of English law concerning promissory
wartinius are unduly stringent and need to be reformed. See the Law Commissions' proposals
renaed to in para.19-01 above. Under these proposals, the Sections of the 1906 Act which deal
snecifically with implied warranties (quoted above) would not be amended. But if the current
proposals are implemented, breaches of warranty (whether express or implied) would generally
operate as suspending the cover, not as resulting in the insurer being discharged from all liability for
losses occurring after the date of breach, and the rule contained in 8.34(2) of the Act (that the assured
carmot avail himself of the defence that the breach has been remedied before loss) would be
abrogated. See para.19-01, above, for a fuller account of the proposed reforms.

S Prior to the revision of these clauses in 1982, the effect of the implied warranty was negatived by
the Seaworthiness Admitted Clause in the Institute Cargo Clauses. Under cl.5 of the 1982 Clauses, the
underwriters waive any breach of the implied warranty unless the assured or their servants are privy to
the unseaworthiness of the vessel. CL5 in the 2009 Clauses contains an unqualified waiver of the
implied warranty (see App 2 below). The subject of unseaworthiness of the vessel and unfitness of the
vessel for carriage of the cargo are dealt with instead by carefully circumseribed exclusions under this
Clause. These provisions are discussed at paras 20-39 to 2042 below.

5 There is no implied warranty of seaworthiness in fime policies. See 8.39(5) of the 1906 Act, which
is quoted above at para.20-01. The interpretation of 5.39(5) is discussed at paras 20-30 to 20-33
below. Since most policies on hulls and machinery and on freight nowadays are wrilten on a time
basis, and since cargo policies although these are voyage policies are almost always written on the
terms of the Institute Cargo Clauses, under which breach of the implied warranty is waived, the main
subject of this Chapter is of diminished importance in modern-day practice.

7 Marine Insurance Act 1906 s.39(4); per cur. Dixon v Sadler (1839) 5 M. & W. 405 at 414. The
principle stated in the text, reflected also in 5.39(4) of the Act, was accepted in Garnat Training &
Shipping (Singapore) Pte Ltd v Baominh Insurance Corp [2011] 1 Lloyd’s Rep 589 at [160]
(Christopher Clarke I.), [2011] 2 Lloyd’s Rep, 492, [611-[2] (C.A.). The relevant passage in the
judgment of Christopher Clarke J. contains a summary of the principles applying to the warranty of
seaworthiness, in a series of numbered propositions. These propositions were agreed between the
parties, and apparently approved both at first instance and in the Court of Appeal. Several of them are
referred to at later points in this Chapter. While the principles themselves may be uncontroversial,
their restatement in Garnat Trading is particularly welcome as there are hardly any modern decisions
in the English Courts on the warranty of seaworthiness in marine policies.

[917]
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INNOCENCE OF ASSURED TMMATERIAL

There is nothing in the law of marine insurance more important to commerge
and the preservation of human life than a strict compliance with this warranty.® [
voyage policies on hull it is an implied condition precedent to the underwritey's
liability for any loss incurred in the course of the voyage,® and the reported cageg
in point suggest that stipulations contained in the policy are unlikely to he
construed as having the effect of excluding the implied warranty or mitigating the
consequences of its breach unless the language used clearly demonstrates th
such an effect was intended or is clearly inconsistent with the warranty being
implied or given its full scope.'® For example, in Ouebec Marine Insurance Co v
Commercial Bank of Canada," where the policy contained an exception of losges
from “rottenness, inherent defects, and other unseaworthiness”, the Privy Counci]
held that the implied warranty of seaworthiness was not thereby excluded
Consequently, the boiler being defective at starting, the plaintiff did not recover,
although the defect had been made good before the loss. Similarly in Sleigh v
Tyser'” where a policy on cattle provided that the fittings of the ship were to be
approved by Lloyd's surveyor, and they were approved by him, Bigham J. helgd
that as regards the sufficiency of the fittings, the warranty of seaworthiness was
not excluded by the express provision as to the approval of the fittings,

INNOCENCE OF ASSURED IMMATERIAL

As seaworthiness is a condition of the contract of insurance, breach of the
condition discharges the insurer from liability from the date of the breach and
deprives the assured of any recourse against the insurer, whether his loss can be

traced to such breach or not, and even though the unseaworthiness was remedied
before the loss.'?

¥ See the observations of Lord Eldon in Douglas v Scougall (1816) 4 Dow at 276; and of Lacd
Redesdale in Wifkie v Geddes (1815) 3 Dow at 60. Although the implied warranty now hos 'ess
significance in current insurance practice (see fn.6 above), the principle underlying these oliservations
remains valid and as we have seen in the previous chapter there have been significant e vee in recent
years in the direction of ensuring improved standards of seaworthiness and of ships' maiitenance by
the use of Classification Clauses. One of the propositions accepted in Garnar Tracling \above) is that
the fact that a vessel is in Class at the time of sailing is of significant weigh” («lhcit not of course
determinative) when considering whether she was scaworthy, particularly v'her the vessel has been
surveyed and approved by Class shortly before sailing.

? per Lawrence J., Christie v Secretan (1799) 8 T.R. at 198; per Lord Ellenborough, Wedderburn v
Bell (1807) 1 Camp. at 2.

% The most prominent example of wording which has been construed as being designed to exclude
the implied warranty is the “seaworthiness admitted” formula, discussed at para.20-39 below. This
formula is no longer in common use. It should be noted that it is not current practice for the “held
covered” formula discussed in the previous chapter to be employed to mitigate the effect of the
implied warranty of seaworthiness,

"' (1870) LR. 3 P.C. 234.

'* [1900] 2 Q.B. 333; approved in CA, Petrofina SA of Brussels v Compagnia Olii Minerali of Genoa
(1937) 42 Com. Cas. 286.

¥ Marine Insurance Act 1906 85.33(4), 34(2). The legal effect of a breach of the implied warranty is
the same as that of a breach of express warranty. The relevant principles are clearly set out in Lord
Goff's judgment in Bank of Nova Scotia v Hellenic Mutual War Risks Association (Rermuda) Ltd (The
Good Luck) [1992] 1 A.C. 233. See the passage quoted at para.19-09 above, In previous editions of
this work, it was suggested at this point that breach of the warranty of seaworthiness would avoid the
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Whether the assured were ignorant of the unseaworthiness of the ship or noltC
also makes no difference; if the ship was not, in fact_, seaworthy at the ouifse‘:tﬂo
the adventure, either in the degree commensurate with her lthen r1sl§, t(1Jr o1 . ;e
yoyage, as the case may be, that state_ of things never existed which was b:
foundation for the underwriter's promise, and he con_seq:ler}tly can nev'er
bound thereby against his will. Hence, as Lord Eldpn s_a1d: It is not pec_e?sari t_o
inquire whether the owners acted honestly f’md f?_nrly in the ‘[ransactlon,bor_lf ];s
clear law that, however just and honest the intentions of the owner may be, if he

is mistaken in the fact, and the vessel is, in fact, not seaworthy, the underwriter is

not liable™. "

Thus, where an owner had procured his ship to be surveyed and fully repauehd,
as the ship-builder thought, before sailing, but shel proved to be unseawort };
from a latent defect (the unsoundness of some timbers near her keel), po_
discovered during the survey or repair, Lord \Mansﬁeld h_e]d tl:lsc underwriter
discharged from his liability by the mere fact of unseaworthiness.

WARRANTY OF SEAWORTHINESS IN POLICIES ON GOODS.

The warranty Of seaworthiness applies only to the ship,'® but it applies equally,
: 3 17
whatever be bz subject of insurance. _

There is no implied warranty in a policy on goods that the goodg are
seavioithy tor the voyage, but there is an implied warranty that the ship, in
additiun to being seaworthy as a ship, is also reasonably fit to carry the goods to
i destination.'® .

The implied warranty can rarely be invoked under a cargo Pohcy, however,
because of express provisions in the Institute Cargo Clau.ses. Until r.ecently, theslg
clauses incorporated what was known as the Seaworthiness Admitted Clause

policy or give the insurers a right te avoid from the time of breach. I.l is mow clgar tha?t passages hf:m:D
and elsewhere in previous editions which referred to avoidance in connection with breaches o
warranty did not accurately state the law. e
4 per Lord Eldon in Douglas v Scougall (1816) 4 Dow at . : :
B Eee v Beach (1762) | Park, Ins., p.468; see also The Glenfruin (18‘85.} 10 P.D. 193, The Caledonia
157 U.S. (50 Davis) 124 (1894). Latent defect is now one of the perils insured against und_er voyaglel
policies on hulls and machinery, under the standard Institute Clauses and t.h?c Intemanona[ Hu
Clauses, which was not of course the case at the time of Lord Mansﬂelc!‘s decmon. The question of
how exi)rcss cover in respect of a latent defect is to be reconciled with the implied warranty of
seaworthiness is discussed at para.20-38 below. .
15 1t does not apply to lighters employed to land the cargo: Lane v Nz.m.n (1866) .L.R. 1 CP 412.Th
17 See OQliver v Cowley (1765) 1 Park, Ins., p.470. The law is the same in the Umte@ Sta'lcs. See The
Caledonia above; and 1 Phillips, 5.695. For a recent case on the application of the 1mphed. warranr}iiP
under a freight policy, see The Pride of Donegal [2002] 1 L]o_yd's Rep. 659. .Thc sh;pment. 0
dangerous cargo may of course give rise to liabilities as between ship-owner and shipper, but that is a
subject outside the scope of this work. )
1 1J\c‘[a1inc Insurance Act 1906 s.40; see Koebel v Saunders (1864) 17 CB.(n.s.) 71 and below,
ara.20-19. . . ‘ .
}')" Even before the gencral adoption of this clause in the Institute Cargo Clauses ?t had for some time
been the practice of underwriters on cargo not to set up the defence of unsea.worthu.ness of the. ship, but
to pay the loss and avail themselves by subrogation of the assured's remedies against the s})ip—ownc?r.
This practice did not, of course, modify the rule of law stated in the text. See, per Stirling J. in
Brooking v Maudslay (1888) 38 Ch.D. at 642; per Bigham . in Sleigh v Tyser [1900] 2 Q.B. at 336.
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THE SCHEME OF THE 1906 ACT

prov.iding, in one form or another, that the seaworthiness of the vessel wy
ac'l_mltted as between the assured and the underwriters. One of the main effects ms;
this clause was that it precluded the underwriter from relying on unseaworthineg
of the vessel as a breach of warranty. The seaworthiness admitted clause Was
replaced, under the Institute Cargo Clauses (January 1, 1982), by th:
Unseaworthiness and Unfitness Exclusion Clause (cl.5) which provides (in part)
that the underwriters waive any breach of the implied warranties unless the
assured or their servants are privy to the unseaworthiness or unfitness of the
vessel. This exclusion has been revised, at cl.5 in the Institute Cargo Clauses (7
January 2009), which now contains an unqualified waiver of the implied
warranties. These provisions are discussed at paras 20-39 to 20-42 below.

THE SCHEME OF THE 1906 ACT

The _scheme of the 1906 Act with regard to seaworthiness is brought into focus by
‘_[he judgments delivered in the Supreme Court in The Cendor Mopu.®® The
Insurers’ arguments, if correct, would have meant that there is a loss by inherent
vice affording a defence to the assured’s claim where loss or damage is caused by
inability of an insured cargo to withstand ordinary perils of the sea, or in other
words by its unseaworthness. The provisions in the 1906 Act do not fit easily with
that approach.

In circumstances where the Act addresses the subject of initial unseaworthi-
ness.or unfitness of both the goods and the carrying vessel, in the manner
provided in $s.39 and 40, it might be thought odd if such unseaworthiness or
unﬁt_ness could also be a direct test of insurers’ liability, under the separate
heading of inherent vice, dealt with in another part of the Act, at 5.55(2)(c)?".

The effect of that proposition, as was pointed out by Lord Saville,?? would be
that. whereas a shipowner under a time policy would be covered against-logs
attributable to unseaworthiness of the vessel to which he was not privy-7, the
cargo owner would not be covered against loss attributable to unseawonifiness of
the cargo, whether or not he was privy to the fact of such unseawonhiness. Lord
Mance, _similarly, noted® that the express treatment of ifie subject of
seaworthm:ess in hull insurance in 5.39(5) highlights the absencz of any like
provision in respect of cargo insurance, and hence the oddity of treating
8.55(2)(c) as in effect containing such provision, when it refers to inherent vice.

20 G[Fibm’ Process Systems Inc v Syarikat Takaful Malaysia Berhad [2011] 1 Lloyd’s Rep. 560. See
S:]sp;aabl]}‘; %er Lurcl;aville d‘f [38]-[43]; per Lord Mance, at [54][57]; and per Lord Clarke, at [135].
* abal Process Systems Inc v Syarikat ia Ber| i

P it [56].): Y Takaful Malaysia Berhad [2011] 1 Lloyd’s Rep. 560 per
i Global Process Systems Inc v Syarikat Takaful Malaysia Berhad [2011] 1 Lloyd’s Rep. 560 at [43].
** Under the 1982 Cargo Clauses, which were incorporated in the policy in The Cendor Mopu, the
Unseawo_rthiness and Unfitness Exclusion Clause (C1.5) carefully restricted the implied warrantiés of
seaworthiness and finess of the vessel to circumstances where the assured was privy. to such
breaches. See per Lord Mance, at [55], [57]. This treatment of seaworthiness of the vessel, under a
separate ¢xclusion clause, and the absence of any express exclusion referring to unscawortinﬂmss of
the cargo, further reinforce what Lord Mance described as the “oddity” of treating s.55(2)(c) in the
manner suggested. The insurers’ arguments were, in other words, at odds with the scheme of the
Institute Cargo Clauses, as well as the scheme of the 1906 Act.

* [2011] 1 Lloyd’s Rep. 560, at [57].
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The provisions in 5.40 might have been framed in a reverse sense, to provide for
o warranty of the seaworthiness of the goods not the vessel, but they were not.??

The insurers’ approach in The Cendor Mopu, which was rejected b){ the
Supreme Court, came close to seeking to introduce a warrantyiof seaworthxp;:ss
of the cargo by the back door, under the guise of inherent vice. The decision
raises important issues with regard to causation, perils of the seas, and the
doctrine of inherent vice, which are discussed in later Chapters (Chs 22 and 23
pelow). At this point, it suffices to note that The Cendor Mopu placed it beyond
doubt that unseaworthiness, in the broader sense of inability to withstand the
ordinary perils of the seas on the voyage, which may or may not be encountere@,
is not inherent vice. The doctrine of inherent vice operates at a different level, in
cases where inherent characteristics of or defects in the insured vessel or cargo
lead to it causing loss or damage to itself, without any fortuitous external accident
or casualty.2¢ In such cases, the insured property might equally be described, in a
narrower sense, as unseaworthy but the implied warranties with which this
Chapter is principally concerned, and which relate only to voyage policies and to
seaworthiness and fitness of the vessel, are not directed simply to the general
debility of a vessel. They are concerned, as we have seen, with the seaworthiness
of the vessel infis& sense of reasonable fitness to encounter the ordinary perils of
the seas—and! a3 we have also seen, there is no implied warranty in a cargo policy
that the iiisured goods are seaworthy.

The insurers’ arguments in The Cendor Mopu in short, ran contrary to the
scheme of the 1906 Act, as reflected in ss.39 and 40. It is unnecessary to deal
+y ther at this point with the subject of inherent vice. The subject is for discussion

in, later Chapters.

NO IMPLIED WARRANTY THAT THE SHIP SHALL CONTINUE SEAWORTHY

It is enough to satisfy the implied warranties in .39 and 5.40(2) of the 1906 A_ct
that the ship be originally seaworthy for the voyage insured when she sails on it;
the assured makes no warranty that the ship shall continue seaworthy in the
course of it. “Every ship”, said Lord Mansfield, “must be seaworthy when she
first sails on the voyage insured, but she need not continue so throughout the
voyage”2” On this ground it has been frequently held that under a poljcy on a
voyage out and home, the risk being entire and indivisible, it 1s sufficient to
satisfy the warranty if the ship be seaworthy for the entire voyage when she ﬁr§t
sails from the home port of loading; and it is not necessary that she should be in
a seaworthy condition on sailing from the outport on her homeward passage, or
from any intermediate port.

25 [2011] 1 Lloyd’s Rep: 560, per Lord Mance, at [54]. -
% Tord Mance’s formulation at [81] in The Cendor Mopu. See also Lord Diplock’s formulation in
Soya v White [1983] 1 Lloyd’s Rep. 122, considered and applied in The Cendor Mopu, which is
discussed in detail in Ch.22 below.

*7 per Lord Mansfield in Bermon v Woodbridge (1781) 2 Dougl. 781 at 788; and in Eden v Parkinsqn
(1781) 2 Dougl. 781 at 735; per Lord Eldon in Watson v Clark (1813) 1 Dow at 344; so per cur, In
Dixon v Sadler (1839) 5 M. & W. at 414, 415.
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IMPLIED WARRANTY AS TO CREW DOES NOT EXTEND TO THEIR CONDUCT DURING VOYAGR

Thus, in Bermon v Woodbridge™ where the voyage insured was “at and f;
Honfleur to the coast of Angola, during her stay and trade there, at and fiom
thenc_e to her port or ports of discharge in St. Domingo, and at,and from -
Dommgo back to Honfleur”, Lord Mansfield said, that if this was one entire 'SL
_(Whlch, as the premium was entire, he held it to be), the underwriters were I ];)Sk
if the ship was seaworthy when she left Honfleur, though she had not been -
Angolal, or any of the subsequent stages of the voyage. >

So, in Holdsworth v Wise*® where a ship was insured “at and from Belfast
her port or ports of loading in British America, during her stay there, and back :
a port of discharge in the United Kingdom”, etc. and the evidencc!showed tht0
;}Ee A\Zflziis sea}worthg »;;hen she sailed from Belfast, but unseaworthy when she le?ft

: rew's on the hom 5 i
the e v o :\;vaegg f“g:f.sage, counsel for the defendants admitted that

The decision of the Privy Council in Biccard v Shepherd®® i
to conflict with the cases just cited. In that case the pé)li:;ajvaieoe;n ;Sisdf;lri;f .
£roml the anchorages off Hondeklip Bay and Port Nolloth to Swansea” fromat?ld
loading of the goods on board the ship. She took part of her cargo at I:I()ndekl'e
Bay, and was seaworthy when she sailed thence; but was overloaded at P %
N(_)lloth, and .thus became unseaworthy. The cargo was lost on the voyage, and t(})ln
Privy Coun.cﬂ held that the assured could recover in respect of the cargo,shi g
at Hondek_hp Bay, but not in respect of that shipped at Port Nolloth. The rgped
of the decmlm_l seems, however, to have been that under the words ;)f theg olL;t:l
two separate risks were insured, one on the parcel of goods shipped at Hongekliy
Bay, the other on the parcel shipped at Port Nolloth, and that as to these arce]p

the voyage began, and therefore the warranty attached, at different times “p‘ ;

IMPLIED WARRANTY AS TO CREW DOES NOT EXTEND TO THEIR CONDUCT
DURING VOYAGE

The ptreceé.hng cases establish the principle that no warranty is implied that the
ship, in point of staunchness and repair, shall continue seaworthy throu 'Hout the
voyage; it is equally certain that the assured makes no warranty for the csontinued
good conduct_ of the master and crew in the course of the voyage:3” If the vessel
crew and equipment be originally sufficient, and the mastei au'zi;crew are ersons!
of competent skill, all has been done that the assured warranted should bf: done;
and although such master and crew should by their acts or omissions ha ,
brought the ship in the course of the voyage, and at the time of loss, into Zg
unseaworthy state, yet the underwriter is liable for all loss which: though

i: (1781) 2 Dougl. 781.

= (1828)_7 B. & Cr. 794. Sec also SP, Redman v Wilson (1845) 14 M. & W, 476. These old
were Fieclded before the doctrine of seaworthiness by stages had been develo. ed, and 'tcaSBS
sometime become necessary to consider whether this doctrine should not be applile)d t:o quch1 ma}df
voyages: cf. also Anglo-Saxon Petroleum Co v Adamastos [1957] 2 Q.B. 255 (reversed ~on ﬂ;”;?
ground [1959] A.C. 183), where it was held that the warranty of seaworthiness in ¢ Ot' -
voyage charter applies at the commencement of each voyage. B -
0 (1861) 14 Moo. P.C. 471.

;' (1861) 14 Moo. P.C. 496.

* Trinder, Anderson & Co v Thames & Mersey Mar Jns Co [1898]2 Q.B. 114, per Smith L.J., at 123
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remotely occasioned by such superinduced state of unseaworthiness, is yet
roximately caused by the perils insured against.*

“t is the duty of the owner”, said Bayley J., “to have the ship properly
equipped, and, for that purpose, it is necessary that he should provide a competent
master and crew in the first instance; but having done this he has discharged his
duty”** “The assured makes no warranty”, said Parke B., “that the vessel shall
continue seaworthy, or that the master and crew shall do their duty during the
voyage; and their negligence and misconduct is no defence to an action on the
policy, where the loss has been immediately occasioned by the perils insured
against. Nor can any distinction be made in this respect between the omission by
the master and crew to do an act which ought to be done, or the doing an act
which ought not, in the course of the navigation. It matters not whether a fire,
which causes a loss, be lighted improperly, or, after being properly lighted, be
negligently attended; whether the loss of an anchor, which makes a vessel
unseaworthy, be attributable to the omission to take proper care of it, or to the
improper act of slipping it or cutting it away; nor could it make any difference,
whether any other part of the equipment were lost by mere neglect, or thrown
away and destroyed in the exercise of an improper discretion by those on
board” >3

It makes ne-aifference whether a state of unseaworthiness arising during the
vyoyage-\7hich occasions the loss be caused by the negligence of the master and
crew, e-of other parties employed by the assured upon the business of the ship in
tha-usual course of trade. In Redman v. Wilson®® a ship insured “from London to
“ierra Leone, while there, and back to her port of discharge in the United
Kingdom”, was loaded with teak at an island in the Sierra Leone river and having
completed her loading, began dropping down the river on her passage home; it
was soon found, however, that, owing in all probability to unskilful loading, she
had become so leaky as to be unfit to put to sea, and having, on examination,
been pronounced unseaworthy, she was voluntarily run on shore to prevent her
sinking in the river, and ultimately sold where she lay, as not being fit for repair.
The plaintiff claimed a total loss by the perils of the sea; and, the ship having
been seaworthy when she sailed from London, the court held the underwriters
liable, as the loss, though remotely arising from negligence, was proximately
caused by a peril of the sea.

3 Marine Insurance Act 1906 5.55(2)(a); Busk v Royal Exch Assurance Co (1818) 2 B. & Ald. 73;
Walker v Maitland (1821) 5 B. & Ald. 171; Bishop v Pentland (1827) 7 B. & Cr. 219; Holdsworth v
Wise (1828) 7 B. & Cr. 794; and see especially Phillips v Headlam (1831) 2 B. & Ad. 380; Dixon v
Sadler (1839) 5 M. & W. 405; Dixon v Sadler in error (1841) 8 M. & W. 895; Redman v Wilson (1845)
14 M. & W. 476; Phillips v Nairne (1847) 4 C.B. 343; Biccard v Shepherd (1861) 14 Moo. P.C. 471;
Dudgeon v Pembroke (1877) 2 App. Cas. 284.

3 per Bayley J. in Walker v Maitland (1821) 5 B. & Ald. at 175,

35 per Parke B. in Dixon v Sadler (1839) 5 M. & W. at 414.

36 (1845) 14 M. & W. 476. See also Dixon v Sadler (1839) 5 M. & W. 405; in error (1841) 8 M. & W.
895: and Dudgeon v Pembroke (1877) 2 App. Cas. 284, in both of which cases this question, apart
from that of seaworthiness, was raised, and decided in accordance with the cases mentioned in the
text.
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THE DOCTRINE OF STAGES

We have alrgady seen that the underwriter on a voyage policy is liable for

after the ship sails, unless at that time she was seaworthy for the vﬂo 5
althoygh, however, seaworthiness for the voyage at the time of sai]inoyiage;
condition pr_ec_edent to the underwriter's liability for loss in the course gf1S ]
VO)?ge, yet it 18 not necessarily a condition precedent to the policy's attaclﬁu %
N }tl;:jl;? e.irc;,n d]n fact, deflrees o_f seaworthiness; seaworthiness for the voyagf-js
anmherlsg, seaworthiness in port, or for an inland navigation, etc. quite

As }Elderson B. expressed it in the case of Gibson v Small® “on a vo
p_ohcy, from’ a port, the ship must be able, if seaworthy, to sus,tain the ord'yage
risk on that voyage. If insured “at and from,’ the ship mu’st be seaworth ‘at]?a'lry
sufﬁcflent for orFi1_mary risks in port, and seaworthy ‘from,’' i.e. fit for the \)joya’ ;-i
the time of sailing”. “The term ‘seaworthy’”, said Erle J.4© “when %I )
reﬁ?rence tp marine insurance, does not describe absolutely. any of thzset o
which a ship may pass through, from the repairs of the hull in dock till iStE;IES
regched the end of its voyage; but it expresses a relation between the state of e
ship and _the perils it has to meet in the situation it is in”. R
Thus it is quite certain that a ship under a policy “at and from” would b
seaworthy in harbour while undergoin g repairs, though it is equally clear that he
Wo"lll“l]f not be sea_worthy for the voyage if she sailed in that condition.4! -
e vo;z tl;f;i/l:}?pe Insurance Act 190(?, provides that ar the commencement of
heap g ip must be seaworthy for the purpose of the particular adventure
insured, i.e. the voyage insured, and that where the policy attaches while the o
1s n port, the ship must also be, at the commencement of the risk, reasons “nh ?
to encounter the ordinary perils of the port.*? J \ad
and“él‘;z:; ih;:t :le;lgree of sea.worth_ine_ss is which is requisite to make 2 policy “at
o from ch upon a shlp while in port has nowhere been verv accurately laid
wi. enerally speaking, it may be said that under such a poLoy-aship will b

sufficiently seaworthy to give an inception to the risk if she “be irllj such z

37 ;
Pen[\;ﬁ:z: (I?gglgn;;Acl (13906 5.55(2)‘(3). See Thompson v Hopper (1856) 6 E. & B. 172; Dudgeon v
iy pp. Cas. 284; Trinder, Anderson & Co v Thames & Mersey Mar Ins Co [1898] 2
38 g :
Inchgi;e;‘}v ;Zﬁ‘(hm (}9800-)41 Park, Ins., p.472; Marshall, Ins., p.111; Hibbert v Martin (1808) 1 Park.
Wa.(;dn.mh ,(1810 ;} Turn 'ge (1801) 4 Esp. 25; Parmeter v Cousins (1809) 2 Camp. 235; Annen 1:
4]4_aﬂerward‘) . datl’.mt.‘299; qnd see Parke B. in Dixon v Sadler (1839) 5 M., & \;\/ 405 at
o 491.5 cite y.himsel.fm th@ Jjudgment of the PC in Biccard v Shepherd (1861) 14 Moo
5 at491; and by Willes I. in Bouillon v Lupton (1863) 33 L.J.C.P. 37 at 42; bec Mar .
v‘Commercza] Bank of Canada (1870) LR. 3 P.C. 234 Sl
 (1852) 4 HL.Cas. 353 at 393, '
0 (1852) 4 H.L.Cas. 353 at 384,

41 , T ~
Forbes v Wilson (1800) 1 Park 472; Smith v Surridge (1801) 4 Esp. 25, before Lord Kenyon. Lord

Ellenborough ruled the same point in Hibh ]
_t y 1 1
mon S 235'13 ibbert v Martin (1808) 1 Park, Ins., p.473; and in Parmeter v

1906 Act 5.39(1), (2). See para.20-01, above,
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condition while in port as to enable her to lie in reasonable security till she is
propetly repaired and equipped for the voyage”. On the other hand, if she arrives
so shattered as to be a mere wreck, the policy never attaches.®® Thus, if a ship be
capable while “at” the port of being moved from one part of the harbour to
another for the purpose of repair, and of being moored alongside its wharves or
quays there in order to take in her cargo, the policy attaches. Consequently the
assured is not entitled to a return of premium, as on a risk that never commenced,
because the ship afterwards sailed from the port in a state of unseaworthiness for
the voyage.* “The condition that she shall be seaworthy for her voyage”, said
Lawrence J., “does not attach till she sails”.*®

Of course, if she ultimately sails unseaworthy for the voyage, this, according
to the rule already laid down, wholly discharges the underwriter from all liability
for loss on the voyage, although the policy may have attached on her while “at”
the port, owing to her having been there seaworthy for her then risk.* In such a
case, the underwriter is only discharged from liability from the date of breach, in
accordance with the general principle laid down in 8.33(3) of the 1906 Act which
is discussed in the previous chapter, at para.19-12. It follows that where the risk
attaches before $ailing, as it does in policies “at and from”, and the ship while in
the port is ir. a state of seaworthiness commensurate with her then risk, her
subsequent wailing in a state of unseaworthiness for the voyage will neither
relieve 4ne underwriters from liability for any loss sustained when she was at the
poit Ty entitle to the assured to a return of premium.

“he rule, thus established in the case of policies “at and from” a place, is in
-eality a particular instance of a more general principle suggested by Patteson J.,
in Hollingworth v Brodrick,*” and for the first time distinctly enunciated in 1839
by Parke B. in the case of Dixon v Sadler*® The principle, which is now
enshrined in the Marine Insurance Act 1906,%° is, that if the voyage insured
consists of different stages requiring different states of seaworthiness, the
warranty is satisfied if the ship be at the commencement of each stage in a fit
condition for that stage, though not fit for a subsequent one. Thus, as was laid
down in Dixon v Sadler,® “if the voyage be such as to require a different
complement of men or a different state of equipment in different parts of it, as if
it were a voyage down a canal or river, and thence across the open sea, it would
be enough if the vessel were in each stage of navigation properly manned and
equipped for it”. “The case of Dixon v Sadler, and the other cases which have

43 Parmeter v Cousins (1809) 2 Camp. 235; Buchanan v Faber (1899) 4 Com. Cas. 223. The law is
the same in the United States. See cases cited in 1 Phillips, Ins., 53.695 et seq. 3 Kent, Com. 289.

44 Annen v Woodman (1810) 3 Taunt. 299.

45 dnnen v Woodman (1810) 3 Taunt. 299 at 300. See also, for a discussion of seaworthiness on and
before sailing, Reed v Page, Son & East [1927] 1 IX.B. 743 CA.

4 Marine Insurance Act 1906 8.39(2); Watson v Clark (1813) 1 Dow. 336.

47 (1837) 7 A. & E. 40 at 47.

% (1839) 5 M. & W. 405 at 414.

91906 Act 5.39(3). The principle is not of course confined to contracts of marine insurance. See
Serutton on Charierparties (215t edn), art.51 at p.91 and cases there cited.

50 (1839) 5 M. & W. 405; accord. Exle J. in Thompson v Hopper (1856) 6 E. & B. 172; Biceard v
Shepherd (1861) 14 Moore P.C. 471 at 491; Bouillon v Lupton (1863) 33 L.J.C.P. 37; Quebec Mar Ins
Co v Commercial Bank of Canada (1870) L.R. 3 P.C. 234 at 241. The doctrine as stated in the text
hardly covers bunkering stages, as to which see para.20-14, below.
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been cm_sd”, said Lord Penzance,” “leave it beyond doubt that th i
seaworth}ness ‘for the port, seaworthiness in some cases for the riv -
seaworthiness in some cases, as in a case that has been put forward of a ‘v\ef}-’ 1:1'md
Voyage:’ for some c.ieﬁnite, well-recognised and distinctly separate stage ;? Eg
\;'jo_yage - The principle now being considered is itself a modification, in favoyr T?
t c'assured, of the rule that the warranty of seaworthiness is not satisfied, and .
pohc_y does not attach, until the ship is seaworthy for the whole voyage iﬁs ’ (;dlg
But it must be clearly understood that where the voyage is not d%visib;lre' ;
stgges, a breach of warranty may be established by the vessel bein ulff ?ﬂo
withstand those perils which she can ordinarily be expected to encountegr 1] 3
one part of the adventure in which she engages, > &
"1_“1‘16 doctrine of stages was addressed in the list of agreed principles set out b
Chrlbtop}‘ler C]allrke 1. in his judgment _in Garnat Trading & Shipping (Singapor |
Pte Ltd v Baominh Insurance Corp* in the follow proposition: g

“g i B . - T ;

W)e/ Href;s;l gﬁfsg:ie dccl)ctrme of stages” it is sufficient if the ship is seaworthy for some definite

H and separate stage of the voyage, even though s :

vessel, her equipment, supplies or 7 1 e i B s o et

4 crew 1s required before she is fit for a s
e e T a second or later stage
: parts of a sea voyage can be separaled into disti
: . : : stinct stages. Indeed,

many cases the circumstances of the vo it wi o o
: : yage are such that it will be necessary to i

Intermediate stage before the commencement of the open sea voyage.” Y ieag

The vessel in Garner Trading (above) was a floating dock, insured for a vo

pnder tow from Vladivostok to a port in Vietnam. The vessel’s draft g
Increased on the advice of the Port Authority in order to reduce windage d il
the toyvage out of Vladivostok through Golden Horn Bay. The insured %ookurmg
then linked to two tugs for the ocean Voyage proper, and her draft was reducedwas
planned) for‘ the ocean voyage. Although he did not base his decision on t](:f'lS
ground, Christopher Clarke 7. expressed the view™ that it was legitimate :S
regard the voyage as having at least two stages, which were sufficiently definit s
well-recognised and separate. The first was from leaving bertBI; to 111:3;

;‘ SQuetérec Mar Ins Co v Commercial Bank of Canada (1870) L.R, 3 P.C. 241
ee Greenock S§ Co v Maritime I, aughan Williar

o ime Ins Co [1903] 2 K.B., per Vaughan Williams and Rowmer L.JJ. at
Egc s : . 4

;. c{IfS Ll:;e ;esslzl is f;]t to withstand the perils ordinarily to be expected in the earliv: pan of the voyage

ould m the normal course of events at some later sta i
3 ¢ ‘ ge be put int6 1 staie of readines
:rr(z;tiw:ﬁer ;he p(.erﬂs to be anticipated la.tcr in the voyage, the warranty is fulfilled. Thlis doesi(;]tm:zut](:
Seawomfmezgmnc.ofd gtag];es as such, but from the more general principle that the standard of
required 1s that which a careful and prudent owner Id ire hi :

i i i . would require his vessel to have at

_ yage, having regard to the probable circumst it:

given by Lord Tenterden in Weir v Aberdein (fn.60, bel i R el o
g by 4 .60, s perhaps better regarded as i
S s i it ' clow) is perhap cgarded as illustrating

pplication of the doctrine of stages. See also Garn i
. [ s at Trad Shippi
‘C;S’glzférﬁloffe) P.Ie Lteli v Baomink Insurance Corp [2011] 1 Lloyd’s Rep. 589: [201 1] QQLi:§di ;he;uﬁgg
/ere this principle, which is more fully discussed at para.20-25 bel g i hristo
Clarke J. also considered that the doctrine a1 the st ol e
: : of stages applied to the voya, bel i
his decision on that ground. The Court of A, i i 0 e Ll e
: ; cal did not cons i ages: :
£§5] e TRt g ppeal not consider the doctrine of stages: sce [249] and
** [2011] 1 Lloyd’s Rep 589, at [160]. Th
_ i - The agreed statement of principles was g

?gthzloairlcmntopher Clarle J. and the Court of Appeal, see para.20-02 pf'n.? ab;xif i i
. [HC bjl_l Liioyd 5 Rep 589,. at [249]. The Court of Appeal did not express any view on the
{‘Jp atl ity of the doctrine of stages; [2011] 2 Lloyd’s Rep 492, at [85]; fn.54 above. The agreed
proposition appears however to have been accepted, see [2011] 2 Lloyd’s Rep 492, at [él] ¢
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commencement of ocean towage proper, when the dock was linked to two tugs
and began her transit of the ocean, when the second stage began. It did not matter
that the Towcon contract did not divide the voyage into stages or that the two tugs
began their tow outside the port limits.*® “It is sufficient”, as Christopher Clarke
], states, “that the voyage can properly be regarded as dividable into two
definable stages that are distinct because they call for or justify distinctly

different treatment of the vessel™”.

APPLICATION OF DOCTRINE OF STAGES

It follows from the doctrine of stages that if the ship were lost in one stage of the
voyage, it would be no defence that she was not then seaworthy for a stage which
she had not commenced.®

Thus, in Qliverson v Loughman® where a ship insured “at and from New
Orleans to Liverpool” was so much injured by worms whilst she lay in the mud of
the River Mississippi that she would have been in an unfit state for her sea
voyage. Lord Ellenborough held that, as she was then sufficiently seaworthy for
the purposes of iving in the mud and being in the river, and the defect had been
discovered ana iepaired before she sailed on her sea voyage, her prior state of
unfitness for the sea did not avoid the policy.

So..o)take a case put by Lord Tenterden,®® suppose a ship would be
ursea worthy unless she had two anchors, being destined for a long voyage, and

(STaR)

ghs sails from London to Gravesend with only one, shall it be said that if no loss
wppens between London and Gravesend, and the vessel at Gravesend takes on
board her second anchor, and then proceeds on her voyage, that the underwriters
are not lable for her subsequent loss? His lordship, as might be supposed,

answers this question in the negative.

RIVER AND SEA VOYAGE

The rule that there are different degrees of seaworthiness for different stages of
the voyage is well illustrated as regards a river and sea voyage by the case of
Bouillon v Lupton,’" in which a steamer insured “at and from Lyons to Galatz”

56 Also, the application of the doctrine of stages would not be definitively determined by the wording
of the design document for the ocean towage (the Assessment) and the Instructions to the captains of
the tugboats; but those documents, and scafaring prudence, called for a greater draft to protect against
windage during the passage out from the berth followed by a reduced draft once ocean towage was
under way. See ibid, [250]-[252].

5T Ibid, [249].
5% But a breach of the warranty of seaworthiness at any stage will discharge the insurer altogether

from the time of the breach, even though the ship be made seaworthy for a subsequent stage.

5 (1815) cited in Weir v Aberdein (1819) 2 B. & Ald. at 322. The case is reported, on a different
point, in 4 M. & S. 346. The law is the same in the United States. See Treadwell v Union fns Co, 6
Cowen's R. 270 (1826); and Bell v Reed, 4 BinnR. 127 (1811); 1 Phillips, Ins., 5.720.

0 In Weir v Aberdein (1819) 2 B. & Ald. at 324. It might, however, be a deviation to call at a place
lower down a river than the terminus a quo to complete the equipment unless necessity required or
usage allowed this to be done. See Forshaw v Chaber (1821) 3 Brod. & B. 158.

st (1863) 33 LIC.P. 37.
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STAGE OF VOYAGE FOR WHICH A PILOT IS REQUIRED

sailed from Lyons with a river crew and captain, and without her masts, anch
and other heavy articles which it was impossible for her to carry on ’her n_\(:rs
voyage. At Arles she took on board her sea captain and some of her seagoi; :
Crew, qnd was otherwise fitted for the voyage to Marseilles, where she had to caigl
for a hCB]-JCE.. At Marseilles she was fully equipped for the sea voyage, as wa
usual in similar adventures, and she was subsequently lost in the Black éea T]:lS
court held that, looking to the nature of the adventure and to mercantile LISElgf-: the
ship had cl01_‘11.plied with the implied warranty of seaworthiness. -
The c‘11v131on of a voyage into stages in relation to the warranty of
_seaworthl_ness may take place even in different parts of a sea voyage, as fo
Instance, in the Greenland whale fishery, where it was customary to take Oan boaré
extra hands on arriving at Shetland. There can be no doubt that the ship in sailin
fr.cim Hull to Shetland would, by reason of such a usage, be seaworthy withi
different equipment from that which would be required to make her so, on sailin
from Shetland to the whaling grounds. j -

STAGE OF VOYAGE FOR WHICH A PILOT IS REQUIRED

If usage requires that at a particular stage of the voyage the ship should take a
pilot on board, either before leaving or before entering a port, it may be séid that
the part of the voyage on which it is usual to have the pilot is a separate stage
requiring a crew differing from the usual one in that it ought to include a pilot I;
has not been laid down in terms that such part of the voyage is to be treated a;s a
separate stage for the purpose of the warranty of seaworthiness, although there is
a suggestion to that effect in Patteson J.'s judgment in Hollingworth v Brodrick.5
'It was stated in the second edition of this work® that “generally speaking, no sh-i
is se_a\lpvorthy at the outset of the risk, unless she have on board a pil(;t wherl;
requisite by l.avsf or usage for her safe navigation”. It was further stated that “in gl
cases where 1t 1s necessary, either by law or usage, for the master to have a 'rﬂot
on board in going out of an intermediate port, or in clearing from his cv;[port
homew:e_trds, it will be unseaworthiness not to take one, for it is in such cases
always in his power to do g0 5 )
. It is not clear whether a failure to take a pilot on board befope entering an
!nter?nedlate port or that of the ship's destination, may amount-i.a breach of the
implied warranty. N

The position established by the English cases seemed, in Amnould's opinion,®
to be that except where required by the positive regulations of an Act ,of

%2 See, per Collins L.I. in The Forti i i
] s gern [1899] P. at 159; per Lord Penzance in : 3

Commercial Bank of Canada (1870) L.R. 3 P.C. at 241. Chon Mo o %
© (1837) 7 A.&E. 40 at 48,
64

(2r.1d edn), p.72§. Sec also, per Parke I. in Phillips v Headlam (1831) 2 B. & Ad. at 383. Tt is
sgbmmed. that a ship is unseaworthy if she commences her voyage without a pilot when there are
E;lots available and the nature of the navigation requires one.

(2nd edn), p.724, citing. Lord Tenterden in Phillips v Headlam (above) at 382; see also 2nd edn
p.703. Parke B., huwever., in Gibson v Small in the House of Lords (1853) 4 H.L.C. at 398, stated in’
general terms that there is no warranty “that pilots shall be taken on board at proper places if the

voyage has already commenced, unless, perhaps, when required b : ”
% 2nd edn, Vol.1, p.700. DS quired by Act of Parliament”,
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parliament (which according to Patteson J. have the effect of creating an
intermediate voyage on which the ship is not seaworthy without a pilot),*” the
negligence of the master in not taking a pilot on board in entering a port at any
intermediate stage of the voyage, where usage requires him to do so, will not
discharge the underwriters from their liability, provided the ship be seaworthy
when she sails, the master and crew originally competent, and the loss though
remotely occasioned by the want of a pilot, be proximately caused by the perils
insured against.%®

Thus, in Phillips v Headlam® the captain of a ship insured “from Liverpool to
Sierra Leone, and back to her ports of discharge in the United Kingdom”, on
arriving off Sierra Leone (where there was an establishment of pilots, and where
it was usual for all ships going in or out of the river to take one), made signals for
a pilot to come off; but as none did so, after waiting some hours, he took his ship
in without one, in doing which he struck the ground and was lost by the perils of
the seas. The jury found that the master had acted with a wise discretion and as a
prudent man ought under the circumstances: the court, while agreeing with this
verdict, intimated that even had the facts been otherwise and the loss had been
remotely occasioned by the negligence or mistake of the master, yet, assuming
him to have b¢en originally a person of competent skill, the underwriters would
have been Tizble. for the loss was proximately caused by the perils insured
against,

It(1$ vnnecessary to review the authorities in more detail,”® on the vexed
auestion of whether failure to take a pilot on board before entering intermediate
norts or before entering the port of destination where such pilotage is customary
or where it is compulsory amounts to a breach of the implied warranty. For
practical purposes, the problem is resolved by the terms of the Institute Voyage
Clauses and International Hull Clauses, which provide that the vessel may sail or
navigate with or without pilots. It is submitted that the effect of those provisions
is to preclude the underwriters from being discharged from liability under the
policy merely on the ground that the vessel was unseaworthy by reason of her
lack of a pilot.”" The warranty may still be relevant, however, if the vessel has a
pilot on board at the start of the voyage who is incompetent.”

7 In Hollingworth v Brodrick (1837) 7 A. & E. 40. Cohen submitted that the suggestion of Patteson
J. is inconsistent with later cases and the provisions of the Marine Insurance Act 1906: Halsbury's
Laws of England, 5th edn, Vol.60, para.261, n.2 (unaltered from 1st edn).

¢ Phillips v Headlam (1831) 2 B. & Ad. 380; Law v Hollingworth (1797) 7 T.R. 160, as commented
upon by Patteson J. in Hollingworth v Brodrick (above) at 48, and by Tindal C.J. in Dixon v Sadler, 8
M. & W. 895 at 900. The decision in Law v Hollingworth appears to be unsound, sce 16th edn,
para.726.

8 (1831) 2 B. & Ad. 380.

0 For a fuller discussion on this subject, see the 16th edition at paras 724-726, and at para.741.

I But if the ship-owner were to send the vessel to sea without a pilot, where one was needed at the
start of the voyage, knowing that this rendered her unseaworthy, it is submitted that the underwriters
would not be liable.

2 The fact that the vessel has leave to sail or navigate with or without pilots, under the standard
clauses in current use, arguably should not affect the position under a voyage policy where a pilot is in
fact employed. Just as the vessel must have a competent master and crew, if she is to be considered
seaworthy, so also it is submitted, where her navigation is in the hands of a pilot, his being
incompetent may make her unscaworthy. It has been held in the United States that the mere fact that
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In the ¢ 1 W
€ cases already conmdered, here the voyage haS been dl\tlded thD Qtages i
o ln

relation i
: to the warranty of seaworthiness, the different stages have requireq

It i i i i
boardlsa tctt)ﬁgnéerc_lallly Imposmb!e for cargo steamers on long voyages to take
e s eig.mn[:)ng a sufficient supply of fuel to last the whole Voyage. T]OH
; pplies both to contracts of affreightment and to insurance policjles i:

inte i i i

" Cr(r)x;;:ic]lllgtz fo};’LtlsI; 13;6' Voyage 1s considered as divided into stages for the purpose

casling 1 L nng, and the warranty of seaworthiness attaches at each

bunkerng par ‘;II]g port for the ”stagg which ends at the next coaling or

gt a.rise n_tl}?y Judgment™, said Smith L.J,” “when a question of

. Ll_ s either between a steamship owner and his underwriter u
yage policy, or between a steamship owner and a cargo owner upofloz

iy ‘ _ : words, was seaworthy for that stage”
tha{)t?::;c:; ;1?; ;2(13 rlgiiht to decide ;fvhal' the bunkering stages are to be, iio.virglgg
i e . kvo aa? reasonable.” Even if the vessel could carry enough fuel
Rt bunkerii 5,_;27, ;EI;t appears that the ship-owner may still fix reasonable
o ——— E%] t thut once the stages have been fixed, it is not open to the
oy 1{ hat the vessel was seaworthy because of the presence of 4
unkering port at which she could, but was not intended te "‘ai]“”‘ |

a ship has Bahe : .

Pauzpr,-Z filé uﬂ;i::f;:rdc pll(;t ;u;c;{ardl ;7 not prima facie proof of unseaworthiness see Hathaway v St
s € . 1880). ; o2 Ay

presumed to be competent: 1 Phillips, 5.71(2_ )- And conversely, a pilot appointed by authority is

73 Thi :
s [;tgr:);]]?;cécgd.;%ﬂ%} ?lez 141; The Yortigern [1899] P. 140; Greenock S5 Con
i .B. s Vorthumbrian Shinpi j i , )
: 5 e e i upping Co v Timm [1939] A.C. 397,
" hA sufficiency of bunkers means a sup|
Wwith a proper reserve for contin i
; gencies. See e.g. Project Asia Li ]
[2002] 1 Lloyd's Rep. 659, per Andrew Smith % at [J;Zg 5;2;123 i Koy D ]
Egat must be carried by a seaworthy ship™). P
- gorﬁumbrian Shipping Co v Timm, above.
- e = .-
s Shipkg‘ir]n]gruf;auii Co v Mn:fzs!evr of Food [1951] 1 K.B. 223 at 234, where Tucker L.J. stat hi
e Voyz; (1:0 u;}jl;)l}ljg]:'m;n .to uﬁe bunkering stages and s entitled at hig elec‘ti‘olsn ‘:oe?:;na’yt
: : inly 1mplies the convers Siti i
sg bunker in stages even if he could carry fuel for the \:/i;oelg f‘f’f e ey elec
See Northumbrian Shipping Co v Timm, above. veee
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In Thin v Richards,” the voyage was from Oran to Garston, with liberty to call at
Huelva. The ship left Oran with a supply of coal insufficient for the voyage to
Garston, but sufficient to take her to Huelva, and through a mistake of the
engineer, who overestimated the quantity still on board at Huelva, sailed thence
without taking a fresh supply. Day J. held that the voyage was an entire voyage
from Oran to Garston, and that the warranty of seaworthiness was broken when
the ship sailed from Oran. The Court of Appeal did not decide whether the
yoyage was entire or was divisible into two stages—i.e. one from Oran to Huelva
and the other from Huelva to Garston—but held that in either view of the case the
warranty was broken. If the voyage was entire, they said, the ship should on
starting have had enough coal to take her to Garston; if it was a voyage in stages,
the ship ought to have been properly equipped at Huelva for the later stage.

In The Vortigern,® the facts were that a steamer left Cebu in the Philippine
Islands for Liverpool. She coaled at Labuan, and again at Colombo, intending to
coal again at Suez.®! A reasonably sufficient quantity of coal was not, however,
taken on board at Colombo for the stage ending at Suez, and when passing Perim,
a coaling station in the Red Sea, the master did not call there owing to the
negligence of the engineer in not telling him in answer to his inquiries that the
coal was running short. The consequence was that some of the cargo had to be
used as fuel t¢-¢nable the ship to reach Suez. The Court of Appeal held, aftirming
the decision of Barnes J. that the voyage was as regards the supply of coal to be
treatel os one in stages, that the ship was not seaworthy for the stage from
Criombo to Suez, and that the charterer could recover from the ship-owner the
valie of the cargo burned in consequence of the breach of the warranty of
seaworthiness.

The language of Barnes J. in this case suggests that it is for the master to
determine how the voyage is to be divided into stages®?; but the Court of Appeal
considered that whether or not the voyage can be divided into stages must depend
on its length, not on the will of the assured; and according to Smith L.J., “in each
case it is a matter for proof as to where the necessity of the case requires that each
stage should be” ®

A question which may arise is whether the warranty imposed by the Marine
Insurance Act 1906 s.39(3),** is satisfied once and for all in a case where a
steamship, though intended to call at one or more ports on the voyage, starts with
a reasonably sufficient supply of fuel for the whole voyage insured and owing to
unforeseen events finds herself at an intermediate port without enough fuel for
the rest of the voyage, or whether it operates anew at this port? In the opinion of

7 [1892] 2 O.B. 141.
80 1899] P. 140.

81 The original intention was to coal again at Port Said, but the case was treated by both parties on the
footing of an intention to coal at Suez.

£ [1899] P. 147.
8 [1899] P. 147 at 155. But in the light of subsequent cases, the question whether the vessel is

seaworthy when she has on board insufficient fuel for the whole voyage turns on whether the owner or
master has determined to bunker at stages which are usual and reasonable. It is not a question of
necessity, but the assured cannot rely on arrangements which were unreasonable: see Northumbrian
Shipping Co v Timm [1939] A.C. 397; Noemijulia SS Co v Minister of Food [1957] 1 K.B. 223 at 234.

8 See para.20-01, above,
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SHIP AT SEA WHEN RISK COMMENCES

the present Editors,® whether or not the voyage can be divided into stages

question of fact which must in such circumstances be decided in the light %fs l}i :
alftually happgns, not what is in the assured's mind before the voyage sta.rte‘g E}lt
the voyage is in fact performed in stages, then the ship must be seaworthy at o
begmmng of each stage. This view receives some support from the o iy'a i
Lord Wright in Northumbrian Shipping Co Ltd v Timm (above) e

SHIP AT SEA WHEN RISK COMMENCES

The sfln_p may of course be at sea at the time when the policy is effected. In th

case it is usually most satisfactory to take out a time policy, and in re arc-l t : ?_1t
it has bceln abundantly clear since Gibson v Small*® that th!ere is no \;Efarralf k.
seaworthmesg. It may, however, well be, when a ship is insured for a arttyfmo
voyage described in the policy (e.g. from A to B for 30 days, or “from JI;nu A
at z_mcl frc_)m A to B”) that the warranty of seaworthiness i’Inplied inav w(
p_ohcy exists, and that the ship must therefore be seaworthy on sailing, th Oé’ﬂgﬁ
nsl;\;)_?lly attacéles subsequently. This question is still open.®” TR

1th regard to voyage policies taken out in su ' 3 iti

appears to thel present Editors to be clear.®® In Giz};o{;:rsuﬁé??gf;;?liepgsmog
Pollock C.B. in advising the House of Lords both took the vie\;v that the Vle:m 1
must have been seawort}:ly when she sailed upon the voyage upon which she v::s
eﬁlgag_ed Wl_len s.he was msured_; Parke B. asserting that it is “undoubted law that
there is an implied warranty with respect to a policy for a voyage that the ship

has been seaworthy for the voyage when the voyage insured had been -

liorg;nenced if the ]'_llSul':dIlCC is on a vessel already at sea”. The warranty can
ardly go beyond this to include a warranty that the vessel is still seaworthy at the

is - o z
”, iﬁm:?;};:zs 2212;?5} 1; bwas sugges'tcd, e.leeit tentatively, that the warmranty~would in such
= et 35533 ] y_the vessel's having started with sufficient fuel for the sutire voyage.

e . b - . In Hucks v Thornton (1815) Holt N.P.Cas. 30, Gitss T, held that on a
zqmp);fn o t];tfl[l? Sﬁlenlg n;zl]zfnb out \;’]IJJ&: a vessel was at sea she must be in such a state of repair and
. ight be safely navigated home, or was competent to -

adventure, and this ruling led to some American authorities laying d‘p i ey il
the risk attaches after a long voyage, at a distant port, where it fO“'m' i - m]'e, o i
the warranty must be construed with regard to the 1;33511'15 o‘t?'nmpelt ?Cﬂltles fOr e
Shaw C.I. in Paddock v Franklin Ins Co 11 Pick. 227 at 231: ]refl”]?jl.lrl'dnd 'eqmpmem et 2 41
But this rule, even if it is still regarded aa SUUI"]CI in Ame o i 1 L ('183 l‘).
;;_]ou;lfl:ry, a.nd tecelves no support from the Marine Insurauc?i::c:thlaﬁjﬂg.m S B oSl S
Suppg:: l;jsj:v%;ij‘dlcddpassage in Pollock C.B.'s opinion in Gibson v Small (4 H.L.C. at 410) which
o pra,c ;r:c g;zl;ﬂ]llyg %Lllssr;:led exf{essm; of ulli)iujon to the contrary by Parke B. (at 407).

or not lost” depended on such insurances being effecti

Fhe contrary argument based upon the fact that since the vessel's ition 1t the fias, C_C'ﬂves e
insurance is not \lmnwn the terminus a quo is equally not hlownhvi’];)jii?(zg g;s?; J"“C - EHCCU-'ug

;g’;smztarﬂffs pt Royal Ex.change Corp v Sjoforalrings Vega [1902] 2 K.B. 384, sfeomnsﬂ;'lg g:cu]i;?er

und. Ihe insurance will be effected on the basis of the port from which sh H
voyage being the terminus a quo. e commenced her

® (1853) 4 H.L.C. 353,
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time when the policy is effected: as Lord Campbell said in Gibson v Small?° it is
sot “at all likely that either party would contract with respect to the actual state of

the ship at that time™.

WHAT CONSTITUTES SEAWORTHINESS

Itis obvious that there can be no fixed and positive standard of seaworthiness, but
that it must vary with the varying exigencies of mercantile enterprise. “The ship”,
said Lord Caims, “should be in a condition to encounter whatever perils of the
sea a ship of that kind, and laden in that way, may be fairly expected to
encounter” on the voyage.®' That state of repair and equipment which would
constitute seaworthiness for one description of voyage might be wholly
inadequate for another; a ship seaworthy for the coasting or West Indian trade
might be unseaworthy for a voyage to the Greenland Seas or the North-West
Passage. Moreover, the extent of the warranty may be different for the same
voyage at different seasons, or for the same voyage at the same season according
to whether the shiv is in ballast or loaded with one kind of cargo or another.”
And, as we hav= seen, the ship, though not fit to go to sea, may be fit for port or
river risks, and it suffices that her state of seaworthiness is commensurate with
the risk ™
Againi the class of vessel may be such as will not admit of being put into that
covdiiion of seaworthiness requisite in ordinary cases for the contemplated
yovage. The effect of this is not to dispense with the implied warranty of
seaworthiness, but to accommodate the warranty to what is reasonably
practicable in the particular case. But the underwriter must be informed of the
peculiar nature of the risk. Thus, if a steamer built for river navigation is to be
sailed from this country to Calcutta or to Odessa, and the underwriter accept the
tisk with full information as to the class of vessel and the intended voyage, the
assured is only required to make her as seaworthy for the voyage as is reasonably

% Above at 420. Similar reasoning was applied in Project Asia Line Inc v Shone (The Pride of
Donegal) [2002] 1 Lloyd's Rep. 659, where it was argued that as the relevant risk under a freight
policy attached when the contract of carriage was concluded, the implied warranty had to be complied
with at that time rather than at the commencement of the voyage. In the event nothing turned on this
point which affected only some of a number of grounds of unseaworthiness alleged by the insurers. In
remarks which were therefore obiter, Andrew Smith J. rejected this argument pointing out at [43],
p.667 in the report that it is one thing to say that conclusion of a contract of carriage is when the
warranty is given under a freight policy written on a voyage basis, and it is another thing to say that
the warranty is about the vessel's condition at that time; s.39 stipulates that the warranty is directed to
seaworthiness of the vessel at the commencement of the voyage not at the time the warranty is given.
SU Seel v State Line SS Co (1877) 3 App. Cas. 72 at 77. It has been held in the United States that “it
is not the best and most skilful form of construction that is required to meet the warranty of
seaworthiness, but only a sufficient construction for vessels of the kind insured and the service in

which they are engaged”: per Hammond D.J. in Moores v Louisville Underwriters, 14 FedR. 226

(1882).
%2 per cur. Daniels v Harris (1874) LR 10 C.P. 1 at 6. See also Stanton v Richardson (1874-1875)

L.R. 9 C.P. 390 Exch.Ch.; 45 L.J.C.P. 78 HL.
% innen v Woodman (1810) 3 Taunt. 299; Bouillon v Lupton (1863) 33 L.J.C.P. 37; per cur. Dixon v
Sadler (1839) 5 M. & W. 405 at 414; per Alderson B. in Gibson v Small (1853) 4 H.L.C. at 393.
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CHAPTER 26

GENERAL AVERAGE

Definition of general average

() Law of General Average and the York—Antwerp Rules
Origin of the York—Antwerp Rules

Interpretation and main features of the York—Antwerp Rules
principle and definition of general average contribution

A general average loss must result from the act of man

No general averags where sacrifice made for one interest only

The general sa’ct must be the object of the sacrifice

Need the sacrifice have been successful in averting the peril?

Loss miist e reasonably incurred under the pressure of real danger

Qacrivices and expenses must be of an extraordinary nature
Distinction between ordinary and extraordinary

The loss must be voluntarily incurred

Loss caused by fault of the claimant
Contractual and statutory provisions excluding liability for
fault

Exemption clauses as a defence to a claim for contribution
Inherent vice

Summary of the requirements of a general average loss

Principal examples of general average loss: jettison
Jettison of deck cargo

Where part of goods is exposed in lighters

Damage to other interests caused by jettison or other sacrifices
Sale of part of cargo

Sacrifice of part of the ship

Wreckage of cargo

Cables cut or anchors abandoned

Damage done to one ship in order to save another
Abnormal use of ship or equipment

Loss arising from voluntary stranding

Interpretation of 1.V of the York—Antwerp Rules
Extraordinary expenditures for the common benefit
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Liability incurred for damage to other property

Pollution and damage to the environment

Expenditure must be strictly due to the general average act
What are direct consequences of the general average act?

Effect of negligence in carrying out the general average act
Port of refuge expenses

(2)  Expense of making and entering the port of refuge

(b) Expense of discharging the cargo

(c)  Expense of reloading the cargo

(d) Expense of warehousing the cargo

(e)  Expense of repairing damage to the ship

() Wages and provisions of crew during delay in port

(g) Expenses of coming out of port

Port of refuge expenses under the York—Antwerp Rules

Non-separation agreements

Substituted expenses

Substituted expenses under the York—Antwerp Rules
Temporary repairs

Salvage and similar services

Salvage under contract

Ransom payments: further dj scussion

Salvage and the York—Antwerp Rules

Salvage and prevention of damage to the environment
Complex salvage operations

Joint operations where both ship and cargo are in danger
Difficulty usually one of fact, rather than of law
Complex salvage operations and the York—Antwerp Rules
What contributes to general average

Rule where successive Jettisons or sacrifices

Do passengers' luggage, jelvels, etc. contribute?
Bank notes
Application of principles of general average adjustment
Practice of adjusters regarding sacrifices
Adjustment of expenditures
Rule of adjustment where ship perishes but goods are saved

Mode of estimating the amount of loss
Cargo
Freight
Ship
Expenditure
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DEFINITION OF GENERAL AVERAGE
DEFINITION OF GENERAL AVERAGE

The term “general average” is used indiscriminately, sometimes to denote the
kind of loss which gives a claim to general average contribution, and SOMmetimeg
to denote such contribution itself; in order to avoid confusion, it would have been
better to use the term “general average loss”! when speaking of the former, and
“general average contribution” when speaking of the latter, A general average
loss is defined in the following terms in 5.66 of the Marine Insurance Act 190g:

(1) A general average loss is a loss caused by or directly consequentia] on g
general average act.? It includes a general average expenditure as we
general average sacrifice.

(2) There is a general average act where any extraordinary sacrifice g

expenditure is voluntarily and reasonably made or incurred in time of peri|

for the purpose of preserving the property imperilled in the commop
adventure 2

1l ag 5

In all general average acts there is in reality a sacrifice; but whereas in some
cases the sacrifice is itself an immediate loss, in others it does not involve present
loss, but only expenditure in the future. A loss of the former kind is usually
called a general average sacrifice: a loss of the latter kind is usually called 3
general average loss or expenditure. It is true to say that a general average
sacrifice must be made at a moment of peril in order to secure safety. When,
however, this is said of a general average expenditure, it must be remembered
that the expenditure itself is usually not made until after all danger is over. It ia
not necessary that the actual expenditure of the money should be made at 4
moment of peril; it is only necessary that the ship and cargo should have been n
peril at the time when the extraordinary measures were adopted ~which
subsequently entailed the extraordinary expense.

Marine insurance and general average are of course closely linked, since the
usual marine policy provides cover against general average losses i1n accordance
with the rules discussed later in this chapter, hence the definition of a general
average loss in the Marine Insurance Act. However, geacral average is an
independent part of the law of carriage by sea, and not a niarc division of the law
of marine insurance, which it antedates by many centuries. It operates directly
between the co-adventurers, that is to say the owners of the ship, the cargo, and
the freight, whether or not their interests are insured. It is therefore essential in

any case involving a question of general average to determine first the rights of

! This phrase itself is tautologous. See Arnould (6th edn)

, P-828, for an account of the origin of the
word “average”.

* See Australian Coastal Shipping Commission v Green [1971]1 1 Q.B. 456; Federal Commerce &

Navigation Co Ltd v Eisenerz GmbH [1975] 1 Lloyd's Rep. 105; York-Antwerp Rules, r.C: see further
paras 26-37 et seq. below.

3 See also York—Antwerp Rules, r.A. There may
1o claim for contribution becanse all the prope
below, para.26-104.

* The sacrificial element in this case was clearly apprehended by Lopes I. in Svendsen v Wallace
(1883) 11 Q.B.D. 616 at 617: “The putting into a port of refuge. .. is an act of voluntary sacrifice”. So,
also, throughout the judgment of Bowen L.J 13 Q.B.D. 69 at 83-95, and, per Baggallay L.J. at 81.

be a general average act, although it may give rise to
rty engaged in the adventure belongs to one owner; see
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i h
o the adventure among themselves, and only then to consider eac

ies t

fhe Partes A e o derwriters.’
15 position vis-a-vis his un erwr. i . b
Elrty]ai‘pchapter is therefore divided into two sections. The ﬁrst'téealst\i;ti =
. w of general average as it operates between the co-adventu .h ;
; ; of carriage between the co-adventurers provide tha

i Wi which
eral average shall be adjusted according to the York-Antwerp Rules, whic
gen

English 1
1-agcr;tice, most contracts

- : is secti fore also contains a
giffer from English law in many respects. This SCGUOF& th}?refor;nd section deals
di intion of the most important features of the _Rt_lles. The sec vt
d?igrtge rights of the co-adventurers against their insurers when genera
wi

Josses have been incurred.

(1) LAW OF GENERAL AVERAGE AND THE YORK—ANTWERP RULES

ily divi i ] ly: (1
General average losses are customarily divided into jrwo clasites;J fnihmee zar}(go)
t];)se which arise from sacrifices of part of the ship or pa ]

ishi i ist
urposely made in order to save both from perishing; and (2) those which consis
p

Al i ! n for the
1 eXpeI’lSES ncs red OWiTlg to extr aordi nary measures undertake t
mn

tion of hoth ship and cargo. . . :
PYBEZT;ZS ofhe first class are alone mentioned in the text of that Rhodian law

1 i i eneral
which is-getierally regarded as the foundation of thi whole do;?l?:n oi E, e
n 1 T of 4
s but it is evi that expenses incutred by the owne , OW
average’,-but it is evident e S et o
sxdi the preservation® of the , 8
1ao-dinary measures adopted for ! =
i}f;;'joa clairl}; to contribution in general average as a,n}]/1 othe:; spec;scsofcfi 11;13,
L ‘ -
i i urpose; and they have ee
entionally incurred for the same p _ . o
Z{litmitted to give such a claim by the law and practice of allw man?gx;;s:sn <
There is no difference in principle between these two classes c; P (’ﬁfferent
lication of the principle, as we shall see in the sequel, may ca : o i
?Es}illts in the two cases: and upon this ground it becomes of practical imp
ar the distinction in mind. _ o o
4 lif/:li)reover not only have differences in the application of_ the Egispof
developed m’ English law in these two types of case, but 1n ﬂ)re1gr1[ hs; i
maritime law numerous important divergencgs have grown up, so e
aries from country to country. The practical inconveniences of this were
v

i i shij td v SS
5 See The Brigella [1893] P. 189, 195: see also, per Lord Porter in Morrison Steamship Co Lid v
ee The Brig 3] P s 3
Greystoke Castle (Cargo Owners) (The Cheldale) [1947] A.C. 265. T
4 F)‘ detailed commentary on the Rules reference may be made to ano o i
Shior'a Laws. Lowndes and Rudolf on General Average and the York-Antwerp Rule:
in s, 4 ‘
herspt'o ﬁlat worlk are to the 13th edn (2008) LI.I'lliSS g?:i:;f;ﬁ:i T
7 The bare text of that law, in fact, does not exten ' c N
c()?'lgzcj f]; terms solely to the case of jettison: Jactus ifa;-tzs .?em.zatn]c)iae ;iv’iscfr:;.ife st
i iti [ thi ad “joint benefit, 5
8 Inste “nreservation,” earlier editions of this wark had *j : . pression.
S Inj:‘zd;i p;i;éé Throughout this chapter, in accordar.lce .w1th the view c)tllc ﬂl]?ncﬁzne 0C| ! 5_1;2(2)
ez;rcssed in ’Svémdjv.en v Wallace (1884) 13 Q.B.D. (6;) (which 1ii2?]1’1,f101:1}f;if2¥y”1ia: bgecngmbstmum.
¢ word “ erva :

arinc Insurance Act 1906, above), the word “pres i ted.

gf the Mdféli]rf v [;Ib:;mims have also been made in order to ma]ge it clear that, a‘lthg)uit; ;E;Efed o
Ortgesp(:lbc é:ncurrf:d at a time when the interests are in peril, yet they must be

need no : i B
measures taken at a time of peril for the common safety.
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(1) LAW OF GENERAL AVERAGE AND THE YORK—ANTWERP RULES

becoming apparent in the cighteenth century, and with the enormous developm
ent

(8} te 0 CO. erce C]l ()”()Wed ﬂle Na ()160]110 wars thL« bei:ame

ORIGIN OF THE YORK—ANTWERP RULES

Accordingly, in the middle years of the nineteenth century a mo
commenced for a uniform international system of rules for the ascertaj i
what losses were properly to be regarded as coming within the doctrine o?'mem 5
average, for c.letennining the method of calculating them, and for df:(:id'gm:Ierai
manner in whr<_:h they were to be borne. After a good deal ojf prelimina Wlni b
sponsors of thls_ movement came to the conclusion that it was morer%{ea (')];1 ke
secure thc? desired uniformity of rules in the first instance by meS] ¥
ncorporating an agreed set of rules in contracts of affreightment leav'anS 4)
attempt to 1t_)rmg about a common rule in the twenty-odd legal system’s i Tg i
a latter period, which has never in fact arrived. O
Aviaczulf{:;}enie was held at York in 1864 at which the “International Genera]
o gd es” were fr_am.ed and accepted. The practical results which at first
Cc;ng::ncgr%rl; dthlf X;itvnnmg we}rle not encouraging, but in 1877 after another
: a erp at which the earli i
rr_lodlﬁed and somewhat extended a detenniueifre;t?otrto\faf:sﬂiiagea Sitf %];Sl?er?lbly
glve currency to Fhe rules, which came to be called the York—Antwerp _'Rgi.lfleJl E
' As from that time the rules have been more and more frequently inco S.t
n contracts of affreightment, and also in policies of marine insurance urrft)'?ra o
it is th_e usual- practice to adopt them. At the same time they have béen viadh
from time to _tl.me, that is in 1890, 1924, 1950, 1974 (amended in 1990) l9r§: 1S€d
2004, the edition now current being known as the York—Antwerp Rufes 20"‘af]«x1 (9[
The Rulgs exprf:ssly provide that they shall apply to the exclusion of an iq % ld
practice inconsistent therewith.'® The result is that the English law rg";" m;
gene.ral average is normally applied only so far as it correspen s {;l‘ilt_lrllgtho
requirements of _the Rules, and to cases where the Rules make no pi1 5visi0n on :
particular question, and in some respects there is considaiable divereenc
beltween the two systems. It must be borne in mind that thiz chapter deal * nle
W]th. general average according to the common law, except wh;are the rulsesoary
specifically mentioned. In sthdying any case in which the rules have been apph'eg

it must be bomne in mind that the decisi i
: : sion given relates to th i
particular rule in the edition then current. ® wordiog ol

9 .

2 é{n?fl?cr:ll::eesb?: to tl:lc 23334&1135, except where otherwise stated. However any difference of

5 veen the and the 1994 Rules is pointed out i £ i

development of the Rules are described 1 il i i R ol s

d ; e.Rn : ed in detail in Lowndes and Rudolf, para.00.70 et se

. :gti 0t1 Interp:etatzou: On this 'groun(.i an attempt to adduce evidence of English pr;lc.,lice with
. O temporary repairs was rejected in Marida Lid v Oswal Steel (The Bijela) [1992] 1 Lloyd's

Rep. 637, the judge holding that the j i
St b T g 1ssue was to be determined solely by reference to the relevant
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GENERAL AVERAGE
INTERPRETATION AND MAIN FEATURES OF THE YORK-ANTWERP RULES

gince 1924 the Rules have consisted of a number of lettered rules, which deal

with matters of general principle, followed by numbered rules which provide for

specific points in more detail. The Rule of Interpretation, which was introduced

in 1950 in order to reverse the effect of the decision in Vlassopoulos v Brirlish and
Foreign Marine Insurance Co' has the effect that, in the event of inconsistency,
the numbered rules will prevail. Thus the expenses allowed as general average at
a port of refuge under X and XI, which are far more extensive than_ those
allowed under English law, are not confined by the principles set out in r.A,
which defines a general average act in terms which are very similar in language
and effect to the definition contained in the Marine Insurance Act 1906. However,
one unwelcome result of the introduction of the Rule of Interpretation was that
the requirement of reasonableness, which is part of the definition of a general
average act under r.A, was not to be implied into the numbered rules, with the
result that in Corfu Navigation v Mobil Shipping'?> an allowance in general
average was givea under r.V for machinery damage suffered during attempts to
re-float which: were wholly unreasonable. Under the 1994 and 2004 Rules this
situation has been remedied by a new Rule Paramount which excludes from
general caverage any sacrifice or expenditure which is not reasonably made or
incurred; whether claimed under the lettered or numbered rules.

Mzny of the more specific provisions of the Rules will be dealt with
throughout the remainder of this section when discussing the English law on the
questions to which they are relevant, but it is appropriate at the outset to refer ‘.[0
the definitions of a general average act and general average losses contained in

r.A and 1.C. These are as follows:

A. There is a general average act when, and only when, any extracrdinary sacrifice or
expenditure is intentionally and reasonably made or incurred for the common safet_y‘ for
the purpose of preserving from peril the property involved in the common maritime

adventure. .
€; Only such losses damages and expenses which are the direct consequence of the

general average act shall be allowed as general average..."”

The similarity with the corresponding provisions of the Marine Insurance Act,
namely ss.66(2) and 66(1) will be noted. The one difference of potential
significance is that r.A does not contain the words “in time of peril”, and it is
arguably the case that there may be a general average act under the Rules where a
peril is reasonably believed to exist but does not actually exist, a rare situation in
practice.' It follows that the main differences between the Rules and English law
are brought about by the numbered rules, particularly those relating to port of
refuge expenses, since, as already observed, in the event of inconsistency the

" [1929] 1 K.B. 187. The decision was to the effect that there could be no allowance of port expenses

under rr.X and X1 where neither the ship nor cargo had been at any time in peril. .
12 11991] 2 Lloyd's Rep. 52 (York-Antwerp Rules 1974). The decision, although unpopular, is

generally regarded as correct on the wording of the 1974 Rules. _
13 Rule C contains two further paragraphs which specifically exclude from allowance losses in
respect of damage to the environment and losses caused by delay; see below paras 26-38 and 26-41.

4 The question is discussed at para.26-10 below.
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(1) LAW OF GENERAL AVERAGE AND THE YORK-ANTWERP RULES

directly effected by the agency and will of man, not accidentally caused by the
agency of the wind and waves.23 A storm arises, the ship is making water With
every sea, or is drifting in upon rocks and breakers, and in imminent danger of
being lost; if goods are thrown overboard to lighten her, or masts cut away tg
bring her up, the damage so sustained by the owner of the goods or of the ship ig
a loss which gives him a claim to general average contribution—in other words,
is a general average loss. If, under similar circumstances, instead of being thyg
sacrificed for the common safety, the goods are washed out by the waves, or the
mast snapped asunder by the wind, the loss falls entirely upon the party Whose
property was thus damaged—in other words, is a particular average loss.

NO GENERAL AVERAGE WHERE SACRIFICE MADE FOR ONE INTEREST ONLY

In order to entitle the party sustainin g such loss to a general average contribution,
it must appear to have been incurred with a view to the general safety of the ship,
cargo and any freight at risk.?* The principle of the Rhodian law, is, ut omnium

general average, who hold the view that as the doctrine of general average is based on
principle of equity, the proper question by which to test a general average sacrifice sho
Who authorised the act? but Was the sacrifice for the benefit or safety of the adven
Lowndes and Rudolf, General Average, para.A.10 et seq. The little authority there is in t
on the point does not support the decision in Ralfi v Troop. In Mouse's Case (1609) 12 Co. Rep. 63,
the court said that it was lawful even for a passenger to throw merchandise overboard for the salvation
of the lives of men; but it is by no means clear that they had the question of general average in mind,
In Price v Noble (1811) 4 Taunt, 123, a jettison was held by the Court of Common Pleas to be general
average, which was made when the ship was in the possession of a prizemaster and crew, though
made with the assistance and on the advice of the mate, who had been retained on board at the time of
the capture. Where a ship on fire had been scuttled by the captain of the port, Mathew I. held ir,

Papayanni v Grampian SS Co (1896) 1 Com. Cas. 448, that the loss was general average. In tah

cases the point was taken that the sacrifice was not ordered by the master, but by strangers ¢ the
adventure. In both the ratio decidendi seeins

to have been that the test whether the sactivice was
general average was simply whether it was made for the general safety. Carver (13th edn), para.1379,
Benecke (p.172), and Baily (General Average, p-21; quoted with approval by Arnovia, sze the 15th
edition, para.919) expressed the opinion that a sacrifice necessary for the generel sofety is general
average, even though made against the will of the master. Maclachlan (Armeun! 16th edn), p.856)
scemed to think that the master alone can order a sacrifice. Phillips said (s. | 78L): “The act should be
that of the master or person in command. As a general rule, the crew have no authority, without
orders, to make a jettison”. The mafter was further discussed but not decided in Athel Line Litd v
Liverpool & London War Risks Assoe Lid [1944] 1 K.B. 87. See also Australian Coastal Shipping
Commission v Green [1971] 1 Q.B. 456. where the hiring of tugs by the plaintiffs' shore officers was
treated as a gencral average act; it was not argued that the fact of the engagement not having been

made by the masters of the two vessels would deprive the act of its character as one of general
average.

the highest
uld be, not
ture?”: gee
his country

# 1 Emerigon, ¢.12, 5.39, p.588. Although the act must be deliberate and it may according to the
circumstances be desirable that it should be resorted to only after due deliberation and consultation
among those on board the vessel, it is not a rule of law that the act must result from a measured
decision in order to give rise to a claim in general average. para.919 in the 15th edition (headed “the
sacrifice must be resorted to after due deliberation”) has accordingly been omitted from subsequent
editions.

# Phillips, however (Ins., Vol.2, 5.1273), is probably correct in pointing out that though the saerifice
must usually be on account of the entire interest at risk in ship, freight and cargo, yet contribution may
be due from a part only of those interests when only a part is in peril s0 as to be benefited by the
expenses or sacrifices. cf. Hingston v Wendt (1876) 1 QB.D. at 372. And a sacrifice or expenditure
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3 ich is to
] ] datum est?> The loss, which 1s
ibutione sarciatur quod pro ommbml . ;
Co’ﬂlbg:: of the co-adventurers to a contribution from all, mllgt be Nsl;udfifl:;ei fz;
C}Illtlszke of all: and accordingly we find that the ST{; ]alw_s of i.hencrla 1 averfge
- i before he could claim a ge
variably required that the master, : : -~
mviﬁliugon (slhould swear that the sacrifice was made to save the ship, the carg
con 3 ) .
ives and liberties of the crew. .
aﬂ%theithﬁzs been held in this country that where the general _safetylalsmn?g
. e?rﬂled a loss incurred for the safety of a part ther;of cfannc:jt %l\;di ; e
gggtributi(;n in general average. Thus, where ahmoij_umthhg:/laﬁla . ,;;Oompeued o
- e
ith corn, and would not leave er ti
paﬂtlyi11lztlc:()1 leﬁuhem the corn at a certain low rate, it was contendcci;l ont ;hecgi: (13111"
C}?S ;ssured that as the captain was thus obliged to let thF: people t <ecra<f aver‘:{ge
t der to inc,iuce them to spare the rest of the cargo, this was a gen i
L 53'}rbut Lord Kenyon held that this was not so, becauss: the other interes nexer
e in jeopardy: for the persons who took the comn intended no m]uryimi e
W}?m or Jamy other part of the cargo, but the com.z".Upon thedsame ]talr o lfen
%elgécke maintained that if the master of a neutral shlp,hwho ha dzezgen fi; e
i ing those goo ;
! s d, should, from fear of having :
e N e parti ; ds overboard, neither he nor the
ip hi hrow those particular goods o ard,
i ox gl i ntribution upon the other
tht 1d have any claim to co
O e my e, hees ifi s made not to save the whole,
ies1at dventure, because such sacrifice wa .
e Soun : h ditures appear to have been made
o 28 In the same way, where expen _
S bt ither of the ship alone, or of
i t on behalf either of the ship , OF G
i un behalf of both ship and cargo bu ship i
? < bo alone, they can give no claim to general average contrlbutlmsl, b?‘t I‘f; :
bne Ca;garge on ‘;he owner?® of the particular interest preserved by the adoptio
eac r
the course which necessitated such expenditures.

THE GENERAL SAFETY MUST BE THE OBJECT OF THE SACRIFICE

The general safety must also be the motive for the sacrifice; and' 113.f 1tp§36 ’Hﬁi a?é
bject, it can give no claim to a general average cqntn ution. lus,t o

OIh?T (c);ojuldjbe allowed in a case where the captain of a ship which was }jn a

fhfg]oint of capture threw overboard a quantity of dollars, not to save the ship a

— g ; i

il P c f general as distinct from par age

may, for some purposes at 1835[, be treated as a matter O ; S y ‘(:ll ar aver ‘.
. Y 501! pOﬂl may never have been meerﬂled. See Oppenherm v I"ry ( )

though the safety of' s 5] .ﬂ V 864)3 B

35 Dig, li tit.2 £.1. " . sus, Lois Mar.,
2% 91;%;,:-12;111:;3? leurs corps, la neef, ef les darrees.” Jugemens d'Oleron, art.8: Pardessus

g is il s, Lois Mar,
Vol.1, p.328. “Tho beholden ihr Luff, Schiff und Gut”; Laws of”ngy, alrt;ZZElgarNcEizu:, . Z”(,f e
1 b | e - et tot quant aci ha’; Consolato 7 , ¢.54,
476, “Les personnes, et le haver, e - : .

V()i}.iliallj Catalan; Pa‘fdessus, Lois Mar, Vol.2, p.104; ¢.97 of the Ttalian tflanslat;(;uno L
371- %\f bitt Lm!hfnyrm (1792) 4 T.R. 783. This was also a case where t erf:f \;\]f; G
eshitt v Lushingi R. Th i ere e ;

i loss; in the opinion o p
i ly an involuntary submission to 3 . : : e 1
sac'r'jtﬁcei: uitnﬁr;ribabi]ity, different where goods are voluntarily given up tf)dpj_relite:, 96‘; af] JMHi‘kaS
ps:;zﬁitic;n to preserve other interests from the same fate; see also the 15th edn, para.931;
¢ S !
v Palington (1590) Moore (K. B.) 297.

G Pr. of Indem 223. . » e gt
2 i:n;cgfe: poqii{ou where two or more interests are in the same ownership, see par:
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cargo but merely to prevent the dollars from falling into the enemy's hands 30
Although there was certainly more than one interest in peril, the sacrifice co ‘1d
have no effect on the safety of the ship or other cargo. : 3
"_fhls rule was laid down with great emphasis in the Supreme Court of th
United States in the case of Ralli v Troop.>' The cargo in the hold of the J Hi
Parker took fire while the vessel was moored in port at Calcutta, near oth
velssels. She was taken possession of by the port authorities, who eve,:ntually‘?r
spite of the protests of the master, who believed it to be possible to save part ;
least pf the cargo before taking any extreme measure—extinguished the fire b
scuttling the vessel. The Circuit Court had found as a fact that the measures takey
by the port authorities were the best available to extinguish the fire and to savlg
greater loss on the cargo, but did not find whether their purpose was to save thi
vessel and her cargo, or to save other vessels and property in the port; and thz
Supreme Court drew the inference that inasmuch as their sole office and 1iuty was
to protect the shipping generally, such had been their object in this particular
case. It was held, therefore, that as the object of the sacrifice had not been to save

this particular vessel and car - i
: g0, there could be no right to a gene
contribution. ¢ el e

NEED THE SACRIFICE HAVE BEEN SUCCESSFUL TN AVERTING THE PERIL?

A questilon that has been much discussed is whether the peril must be averted b

the sacrifice, in order to give a claim to general average contribution. In othez
words,' must the sacrifice have been successful? The point may be raised under
two filfferent sets of circumstances. First, a sacrifice may be properly and
Judiciously ma_de and the remaining interests may be subsequently preserved, but
such preservation may be in no sense due to the sacrifice, but to the interver:tion
of other causes, post hoc, and not propter hoc. In such a case it is confideniiy
submitted that though the sacrifice has produced no good results, and c,~1;\‘10}t
therefore.be called successful, it nevertheless gives claim to a ger;eral ﬁve;‘age
lcontnbutlon. The second case is where the peril has, in spite of the sat_m'ice had
its full effect, and the loss, which it was intended by the sacrifice. tn avert, has
pevel_rtheless been sustained. It is clear that if both ship and cargn entirely p:f:rish
in spite of the sacrifice, there can be no contribution, because thare is nothing left

>

0 The case of Butler v Wildman (1820) 3 B. & Ald. 398 contains an obiter dictum to this effect b
Holroyd J. which was adopted by Shee J. in the 8th edn of Abbot, Shipping (p.479); and s;:e 5th edl};
(p.344) to the same effect. Sec also Royal Mail Steam Paciet Co v English Bank ;fRz'o (1887) 19
Q.B.D. at 373, per Wills J.; and Job v Langton (1857) 26 L.J.Q.B. 97; Walthew v Mavrojani (1870)
L.R: 5 Exch. 116; Kemp v Halliday (1865) 34 L.J.Q.B. 233; L.R. 1 Q.B. 520—which cases are more
?arueulariy noticed in paras 26-62 et seq. below.

3157 U.S. 386 (1894). The case was also decided on the ground that the sacrifice was not a
voluntary act of the master, but a compulsory one by the port authorities (see above, para.26-06); and
the. court scems al.so to have considered that the gencral safety must not only be an E}bject. but the’sole
object of the sacrifice. On this point, however, the same court in McAndrews v Thatcher (1865) 3
Wall. at 370, seems to have taken a different view. See Royal Mail Steam Packet Co v English Bank of

Rio (1887) 19 Q.B.D. at 374, per Wills J., and contrast P Janni ]
o et 5 st Papayanni v Grampian SS Co Ltd [1944] 1
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to contribute. The situation where the ship is lost but the goods or part of them are
saved is discussed in a later part of this chapter.*?

LOSS MUST BE REASONABLY INCURRED UNDER THE PRESSURE OF REAL
DANGER

It is an undoubted requisite of a general average loss that it should have been
incurred under the pressure of a real®® danger. The sacrifice may have been bona
fide made with a view to the general safety; but it can give no claim to
contribution unless that safety was really endangered.* There is no decision on
the point under the York—Antwerp Rules, r.A of which is possibly open to the
interpretation that a reasonable apprehension of peril is sufficient. It is submited,
however, that the position under the Rules is the same as under English law.?®
Where a real peril does exist, a mistake as to its cause, or the action necessary to
avoid it, will not itself not deprive the act of its general average character.®

The sacrifice or expenditure must also have been reasonably made.>” I am not
bound to make geod to another a loss he has intentionally incurred, with a view to
my benefit, if such loss was one which a man of ordinary firmness and sound
judgment weuld not, under the circumstances, have submitted to. The sacrifice
must have been made under the urgent pressure of some real, not but not
necesSarily immediate,*® impending danger, and must have been resorted to as the

A saving of the imperilled property through the sacrifice is given as one of the requirements of a
claim for general average contribution in Scrutton (20th edn), at art.134 (citing Pirie v Middie Dock
Co (1881) 44 L.T. 426; and Chellew v Royal Commission on the Sugar Supply [1922] 1 K.B. 12).
Clause 11.5 of the Institute Time Clauses (Hulls) makes provision for a general average claim against
underwriters in certain cases where there are no proceeds.

B Earlier editions also included the words “and imminent” but whilst the danger must be real, it need
not be immediate : see .38, below.

34 See Watson v Firemen's Fund Ins Co [1922] 2 K.B. 355, where the master reasonably but
mistakenly believed that there was fire in the hold and injected steam which damaged the claimant's
goods. The law is the same in the US: see The West Imboden, (1936) A.M.C. 696. Carver (para.1361,
n47) treats the ruling in Watson as applicable only to claims under insurance policies, and not
necessarily to claims between the co-adventurers.

35 The wording of r.A follows very closely and is based on 5.66(2) of the Marine Tnsurance Act 1906,
and there is no reason to believe that it was intended to produce a different result in this situation. See
also Lowndes and Rudolf para.A.30, A.100-103.

3% Corry v Coulthard Exch. D. December 12, 1876; CA January 17, 1877. See 3 Asp. M.L.C. 546n,;
The Wordsworth, 88 Fed.R. 313 (1898) as explained in The West Imboden (above).

7 Marine Insurance Act 1906 $.66(2); 1.A of the York-Antwerp Rules See also Corry v Coulthard
(above); dnderson Tritton v Ocean SS Co (1884) 10 A.C. 107, Australian Coastal Shipping
Commission v Green [1971] | K.B. 456; Anglo—Grecian Steam Trading Co Ltd v Beynon & Co (1926)
24 LL. L. Rep. 122; Federal Steam Nov Co v Eisenerz GmbH (The Oak Hill) [1975] 1 Lloyd's Rep.
105; para.26-39 below.

% Earlier edifions contained the words “and immediately”; but see, per Roche J. in Flassopoulos v
British & Foreign Mar Ins Co [1929] 1 K.B. 187 at 200 : “The phrase is not “immediate peril or
danger.” It is sufficient to say that the ship must be in danger, or that the act must be done in order to
preserve her from peril. It means, of course, that the peril must be real and not imaginary, that it must
be substantial and not merely slight or nugatory. In short, it must be a real danger.” Roche 1.°s
formulation was approved by the Court of Appeal in Daniolos v Bunge Co Lid (1938) 62 LI L Rep 65
per Slesser L.J. at 68, with whom the other judges agreed. Having regard to the fact that the peril must
be real but does not have to be immediate, in the opinion of the present Editors the relevant question
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