PREFACE

This bool is intended as a pracritioner’s guide to the conducr of arbitration in Hong Kong,
with specific reference to the work of the Hong Kong International Arbitration Centre
(HKIAC) and proceedings under the HKIAC Administered Arbicration Rules (2013)
(HKIAC Rules).

Since the HKIAC was founded in 1985, Hong Kong has been ar the forefront in the devel-
opment of international arbitration in Asia. Hong Kong was the first Asian jurisdiction
to adopt the UNCITRAL Model Law 1o govern international arbitrations. “The territory’s
arbitration legislarion is innovative and up to date. The courts have been consistently arbi-
tration-friendly. The HKIAC has been widely acknowledged as a leading institution in the

international communiry, lauded for irs efficiency, creativity, and value for money.

The focus of this book is on how the HKIAC Rules operare in pracrice. Chaprers 1-4 ser
the stage by describing the legal framework for arbitration in Hong Kong, the organization
and work of HKIAC, and model arbitration clauses. Chaprers 51 2deal with the provisions
contained in the HKIAC Rules and their application, The appéndices at the back of the book
provide important additional informarion abour the HKIAT Rules and arbitration practice
in Hong Kong,

In preparing this book, we have benefited from e assistance and support of many col-
leagues and friends who make up the robust aroiriation communiry in Hong Kong.

In particular, we would like to thank severa! individuals who provided key contributions w
this volume. First, Joe Liu, a member.&fthe drafting committee of the HKIAC Rules and
now Managing Counsel of HKIAC, played an instrumental role in preparing this book. We
should also mention the followiag individuals for their helpful contributions: Briana Young,
James Ng, Tomas Furlong, Chad Carerwell, Eleanor Hughes, and Mark Tushingham.

In addition, we are grateful to the following individuals for their assistance and support
on this projecr: Kiran Sanghera, Adirya Kurian, Jay Santiago, Ruth Stackpool-Moore,
Maria-Krystyna Duval, Andreas Wehowsky, Sunhwa Jeong, James Chun, Robin Peard, Nils
Eliasson, Kathryn Sanger, John Choong, Simon Chapman, Falco Kreis, Vee Vian Thien,
Christopher Stackpoole, Elizabeth Chan, Riccardo Savona, William Kenny, Till Maier-
Lohmann, Hugo Margoc, Marthew Colman, Hussain Somji, Yoon Choi, Jacob Garmner,
Pierre-Maurice Heijmen, Gabriel Lee, Paul Lau, and Yi-S5hun Teoh.

Finally, we are indebted to the Hon Geoffrey MA Tao-li, GBM, Chief Justice of the Court of
Final Appeal of the Hong Kong SAR for kindly agreeing to write the Foreword.

Meedless to say, any errors that may be found in the text are entirely our own. Correcrions,
comments, and suggestions are welcome, It should also be noted that the content of this
book does not bind the HKIAC, its Secretariar, or the authors in any way.

Michael Moser
Chiann Bao
Hong Kong
August 2016
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Hong Kong is the most preferred seat of arbirration ourside of Europe and the third most
preferred arbitral seat worldwide.! This chapter discusses the coniributing factors thar make
Hong Kong a global arbitration centre thar ‘meets or evien ‘exceeds all standards’ in the
Chartered Institute of Arbitrators’ ten principles of ap-&hiective, ethcient, and ‘sale’ seat of
international arbitrarion.?

A. Hong Kong-—'Asia’s World City’

Hong Kong is one of the premier venes for international arbitration in the world. Described
as a “barren rock’ some 150 years@po, Hong Kong is today a world-class international com-
mercial and business centre aadtthe financial capiral of Asia.

Afrer more than 150 years of colonial rule under the British, Hong Kong reverted to Chinese
sovereignty on 1 July 1997 under the ‘one country, two systems’ principle. As a Special
Administrative Region (SAR), Hong Kong enjoys a high degree of autonomy (excepr in
defence and foreign affairs) and retains a separate legal system from that of mainland China.
Hong Kong's legal system is based on the English common law and is guaranteed in Hong
Kongs constitutional instrument, the Basic Law.* Hong Kong has a long tradition of uphold-
ing the rule of law and judicial independence, which are two key foundations for the ciry's
success as a global dispute resolution centre.,

' See Queen Mary University of London and Whire & Case, "2015 International Arbitratdon Survey:
Improvements and Innovadons in International Arbimration’ <hope/fweewcarbitrarion.gmul.aculd/docs/
164761 .pdf> (last accessed 14 December 2016) a 12,

! %cc Hong Kong Feonomic and Trade Office, 'HKIAC Tops Prestigious Global Arbitration Survey’ <hup://
wwrw hlketost gov.hk/sf/chk/chongkong8 | /hkiac him> (last accessed 14 December 2016).

¥ Basic Law of the Hong Kong Special Administrative Region of the People’s Republic of China enacted in
1990 by the Mational People’s Congress (Basic Law].
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Hong Kong has long been at the forefront of international arbitration developments. As
the first Asian jurisdiction to adopt the latest version of the UNCITRAL Model Law on
International Commercial Arbitration (UNCITRAL Model Law), * Hong Kong has taken
consistent and measured steps to build a sustainable world-class arbitral framework, which
includes modern arbitration legislation and a repurable arbicral institution, the Hong Kong
International Arbitration Centre (HKIAC). As a result, Hong Kong has been recognized as
the world’s second most improved seat over the past five years.®

Today, there are forty-plus arbitral institutions around Asia that are ‘seeking to emulate
Hong Kong's success’.* Hong Kong's position as a leading internarional arbirration sear is
underpinned by a number of important factors thar together provide a favourable environ-
ment for the conduct of international arbirration proceedings. These incdlude:

(1) its stravegic location;

(2} irs strong indusr.ry expertise;

(3) adeveloped legal framework;

(4) an independent judiciary;

(5) tree choice of arbitral procedures, legal representation, add drbirrators; and
(6) the worldwide enforceability of Hong Kong awards.

Each of these factors is now discussed.

1. Strategic location

Hong Kong is Asia’s capital for finance and irade. Strategically located in the heart of the
fast-developing Asia-Pacific region, Hong Kong boasts an international community and
first-class infrastructure, making navigacion around the city simple and efficient. In particu-
lar, Hong Kong enjoys a convenitnt geographical location for the conduct of arbitrations
involving Asian parties. It can be reached in under four hours on a flight from Beijing,
Tokyo, or Seoul in North<Asia, and Bangkok, Singapore, and Jakarta in South-East Asia.
There are direct Rights connecting Hong Kong to major business centres in North America
and Europe. Further, Hong Kong has an open visa p:}lic}r where nationals of more than 170
countries can visit Hong Kong withour a visa.

Hong Kong is the premier gateway to Asia and, in particular, to mainland China, the world’s
largest trading economy. Hong Kong's unique geographical and geopolitical position makes
it the first stop for international companies seeking access to Asia and for Asian companies
reaching out to the world. As a result, international companies choose Hong Kong as their
preferred place 1o establish a presence in the region.

Hong Kong is also an international hnancial centre with an integrated and sophisti-
cated network of Ainancial institutions and markers. The city features highly developed

# The United Nartions Commission on International Trade Law (UNCITRAL) was established by the
United Nationals General Assembly in 1966.

% Sec Queen Mary University of London, Whire & Casc (n 1) ar 2.

& AL‘!I,:I.H'I:“I'LE to Calohal Arbitrarion Review's Cnide 1o fbgfuuﬂfﬂrﬁ-jrmrfnﬂ e, '|_[]1:||:|.;‘|.}' there ane ‘iﬂuplus
international arbicration instirutions around Asia seeking to emulare Hong Kong’s success’s Global Arbirrarion
Review, ‘Institutions Worth a Closer Look: Asia Pacific” Cruide fo Regional Arbitnation 2016 (Global Arbitration
“ﬂi&w 21 ﬁ-} 'l."ﬂ; 4, 1:|'|.I!l]:|:l".l'g]uh;ﬂ:rl‘:imtinnmﬁm'mmfréginnalr:r1:|ilmI!inl‘lu"gui.:lmn_'gi:'lh.ll.-arl:imﬁnﬂ:-
(last accessed 20 February 2016).
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communications and frst-class transportation infrastructure. This includes Hong Kong's
internarional airport and metro system, which are regarded as some of the best and busiest in
the world, alongside its leading hotels and restaurants.

2. Strong industry expertise

Hong Kong has a large pool of experienced and mulrilingual protessionals who can be
called upon to assist in international arbitration proceedings. These include lawyers,
accountants, translators/interpreters, and technical experts, such as architects, surveyors,
and engineers.

Hong Kong is home to many of the world’s leading corporations, financial institutions, and
professional service organizarions. Of the largest 100 banks in the world, 70 have an opera-
tion in Hong Kong and 63 of the top 100 global law firms ranked by revenue have offices in
Hong Kong.” Many international companies choose wo establish operations in Hong Kong
for the following reasons:

(1) it is one of the most open and transparent economies in the world, with a low level of
corruption;

(2} it has a stable government and an independent judiciary:®

(3) it has access to high-quality professional services, such{as accountants, archirects, and
engineers;

(4) it has freedom of information;

(5) itisaregional markerplace for intellectual proovrty (IP) services, such as copyright trad-
ing, licensing, franchising, design services{Siid rechnology rranster; and

(6) it is a premier gateway in connecting thic\Asian region with the rest of the world.

Hong Kong's competitiveness is recagivized by numerous global rankings, including;

(1) the world's freest economy 5y the Heritage Foundartion for over twenty consecutive
years since 1995;°

(2) one of the top three hinancial centres in the world;

(3) ranked second worldwide tor foreign direct investment (FDI) Howing in and out of the
ciry;"

(4) ranked fifth out of 189 economies for ease of doing business according to the World
Bank's Doing Business 2016 report; and"

(5) rankedsecond forarrractiveness to FDIin the Milken Instivute’s 2005 Global Opportunity
Tndex. V3

" Based on statistics published in “The Global 100° (2015) 37(10) American Lawyer 88,

# Asdiscussed at paragraphs 1,16-1.20,

¥ Heritage Foundation, 2016 Index of Economic Freedom (Heritage Foundation 2016) <hope/fwww,
heritage.org/index/country'hongkong= (last accessed 14 December 2016). See also James Gwartney, Robert
Lawson, and Joshua Hall, Economie Freedom of the World 20004 Ansrual Report (Fraser [nstioure 201 4) ac B,

L See og GFCI & Long Finance, T Glodal Financial Centres fndex (GFC Seprember 2015) <hotp:/fwww.,
longfinance.net/images/ GFCI8_235¢p201 5.pd > (last accesed 14 December 2016).

W UNCTAD, World fnvertment Report 2015 (United Nations June 2015) <hop:/luncad.orglen/
Publicationsl i|:|r'.|r_|.l."wi:|'2ﬂ] E_EH.I!I.“-:- [Ia.-.'l accessed 14 December II]lﬁ:I-

2 World Bank, Deing Busines Data 2016 (World Bank 2016) <hup:/iwww.doingbusiness.orp
dara/ex plorecconomies/hong-kong-chinals (last accessed 14 December 2016).

W 2015 Global Opportunity Tndexs Attracting Foreign Invectment (Millken Institute 2015) <heepe!/fwww.,
globalopportunityindex.org/= (last accessed 14 Diecember 2016).
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3. Developed legal framework

Hong Kong has a well-established and respected legal system. Under the Basic Law, Hong
Kong's English-based common law system is preserved and safeguarded. English and Chinese
are both official languages in the courts and Hong Kong judges enjoy a strong repuration for
independence, professionalism, and efficiency.

The Hong Kong Arbitration Ordinance (Cap 609 (Arbitration Ordinance) is the arbi-
tration legislation in Hong Kong and governs all arbirrations seated in the territory. The
Arbitration Ordinance came into torce on 1 June 2011 and was subsequently amended in
July and December 2013, and in July 2015." The Arbitration Ordinance is a modern piece
of legislation that suppors arbitration and restricts court involvement in the arbitral process.
It also creates a unirary regime applicable to both domestic and international arbirradions.
Hong Kong is the first Asian jurisdiction to adopt the UNCITRAL Model Law (2006),
which provides an internarionally recognized procedural framework for arbirral proceed-
ings, accessible to users from both civil law and common law jurisdictions.

A derailed discussion of the Arbitration Ordinance is contained in Chaprer 2.

4. Independent judiciary

The rule of law and judicial independence in Hong Keitg are constitutionally guaranteed by
the Basic Law. Article 18 of the Basic Law providesthr:

The courts of the Hong Kong Spedal Admiristiative Region shall exercise judicial power
independently, free from any interference, WMismbers of the judiciary shall be immune from
legal action in the performance of their juaidial funcrions,

The independence of the courts engiives that arbitrations in Hong Kong are free from gov-
ernment interference or influence. Hong Kong has been ranked as Asia’s most judicially
independent jurisdiction forthe past eight years by the World Economic Forum's Global
Competitiveness Report,inthe latest report, Hong Kong is ranked fourth worldwide for
judicial independence, just behind New Zealand, Finland, and Norway."

Hong Kong’s judicial independence is further affirmed by the White Paper published by
China’s State Council Information Office entitled “The Practice of the “One Country, Two
Systems™ Policy in the Hong Kong Special Administrative Region” on 10 June 2014, The
White Paper confirms that the Chinese government will continue to adhere o the ‘one
country, two systems’ principle and that it has no intention of undermining Hong Kong's
special status under the Basic Law:'®

The central government str[cll].r adheres to the Basic Law of H GTITS Kung,rarm:ﬂly Fl::ri'-unmi s
constitutional duties and stands firm in supporting the administration of the chief execurive
and the government of the Hong Kong Special Administrative Region (HKSAR) in accord-
ance with the law. The HKSAR exercises a high degree of amtonomy in accordance with the

" The Arbitration Ordinance is available in both English and Chinese. The full text of the English version
can be found at Appendix 9.

LE I A World Economic Forum, The Cilodal {"}:mpm'n':-m:u Rrpurt SO 5=M116, on jurliti:r] ith.‘icplcl.'u.lclll_t.
This puts Hong Kong ahead of many other major economies such as the UK (10th), Australia (13th), Singapore
(23cd), the US (28dh), India (Gdch), and China (67dh).

1% The Practicr of the "Ore Country, Tivo Syrtems’ Policy in the Hong Kong Special Administrative Region, Pt 11,
-ch![p:."lrwww.:h'm:_nrg.r_ﬂ.llE:wmrmnlfwhitepapun"lﬂ 1d-06/ 10/ content_32623425 htma (last accessed 14
Diecermnber 2006,
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law, and is vested with executive, legislative and independent judicial power, including thar
of final adjudication.

Judicial independence in Hong Kong is assured by the unique composition of the Courr of
Final Appeal (CFA). In June 1997, the CFA replaced the Privy Council in London as the
highest appellate court in Hong Kong and it plays an important role in the development of
the common law in Hong Kong. The CFA consists of the Chief Justice, three permanent
judges, and thirteen non-permanent judges. The CFA may invite judges from other common
law jurisdictions to sit on the court, and a number of distinguished judges from England and
Wales, Australia, and New Zealand sit as non-permanent members of the court. Lord Miller,
a non-permanent judge of the CFA, has commented as follows: "7

| have sat on the Court of Final Appeal of Hong Kong for 14 years and have never experi-
enced any political inference from China or anywhere else in all that time. All my colleagues
have at all times conducred themselves exacily as English judges would in England. The local
Permanent Judges are professionals to their hngertips. At no time in our discussions have
I heard any of them express the slightest interest in whar Beijing might think of our decisions.
If I believed that the Court was susceptible to outside inHuence | would not be prepared to
be a member of it, and nor would any of my overseas colleagues. Tam proud to be a mem-
ber of one of the strongest appellate courts in the common lawtorld. The presence of such
eminent jurists as Sir Anthony Mason, Lord Neuberger, Log@\ Hoffmann, Lord Walker and
Lord Phillips is a guarantee of its total independence of Chinziz influence, but the guarantee
is unnecessary as | have found the local Permanent Judgis as independently minded as are

English and Australian judges.

_]m{gc?. from Fnrcign courts have also endorsee Hong Kong as a neutral forum for inter-
national arbitrations. In Shagang v Daewes, justice Hamblen of the English High Court
observed that ‘whilst Hong Kong is naldoubt geographically convenient, it is also a well
known and respected arbitration foivisa with a reputation tor neurrality, not least because ot
its supervising coures . "®

5. Free choice of arbitral procedures, legal representation, and arbitrators

Hong Kong provides complete fexibiliry to parries in relarion ro the procedure of their arbi-
tration. Parties are free to choose institutional arbitration proceedings in Hong Kong under
the auspices of HKIAC, the International Chamber of Commerce (1CC) or any other arbi-
tral institution. Alcernadively, parties may opt for ad hoc proceedings where the arbicradion is
conducted withour the involvement of an arbirral institurion. Both types of arbirrations are

permitted under Hong Kong law.

Parties to arbitration in Hong Kong are free to choose their legal representatives and advi-
sors from anywhere in the world, withour restriction, This is enshrined in section 63 of the
Arbitration Ordinance that lifts restricrions on foreign counsel to represent and advise par-
ties in arbitral proceedings in Hong Kong, The only exception is that Hong Kong-qualified
solicitors and barristers must be retained to present any arbitration-related applications
before the Hong Kong cours. '

T Yoeg Fortier Ql: and ﬂlg: Balienko, IHHIIH Kung—-—r['muw:r ke pot aux rose [2014] Asian Eli.!.l:lu[c
Review 170,

8 Shagang South-Aria (Hong Kong) Trading Co Led v Darwoo Lagicics [ 2015] EWHC 194 {Comm) ae [37],

% M:ir:l"lil‘:l F }l.-{l:'reﬂtl' :lnd T-ETI:F::L 1!" "I" f.:l'!nr'lg :‘;[:, Hanx -q:::lnx Arﬁ:'rm.rr'm: A Llrn.".r} If-;mrlJf lHrl.‘l ﬂdn. w:ﬂ[l'.‘r:t
Eluwer 200 4) at % 5-024,
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Equally, parties to arbitrations in Hong Kong enjoy full freedom to appoint arbitrators of
their choice. The Arbitration Ordinance does not prescribe any requirement regarding the
qualifications of an arbitrator, except that he or she must be independent and impartial.
HEKIAC also does not require a party 1o designate an arbitrator from its panel or list of
arbitrators,

6. Worldwide enforceability of Hong Kong awards

In 1997, China extended its membership of the New York Convention to Hong Kong,
As a result, arbitral awards made in Hong Kong may be enforced in all other New York
Convention member states. Under the Arrangement Concerning Murtual Enforcement of
Arbitral Awards Berween the Mainland and the Hong Kong SAR, which came into force in
2000, awards made in Hong Kong may be enforced in mainland China and vice versa on
terms that largely mirror those contained in the New York Convention.2

B. HKIAC

HKIAC is the Aagship institution in Hong Kong providing dispute resolution services
worldwide. It was established in 1985 and is one of the langest-standing arbirral institutions
in the Asia-Pacihc region. Situated in the heart of A HKIAC provides a one-stop-shop
service for resolving arbitration, mediarion, adiudication, and domain name disputes. The
growing popularity of HKIACs services is refleCted by the large number of cases HKIAC has
handled since its establishment. In total, HIOAC has managed over 9,000 cases over the past
thirty two years. In relation to administered arbicrations, HKIAC experienced a 70 per cent
increase from 2012 o 2015 and 43 nércent growth since 2013,

HEKIAC plays a leading role indéveloping innovative practices to address the evolving needs
of users of arbitration. In thedast few years, HKIAC has introduced a number of procedures
and services that have recetvad worldwide recognition. In August 2014, HKIAC became the
first arbitral institution to incdlude an express governing law provision in its model arbitra-
tion clause, in order to avoid uncertainty as to which law governs the arbitration clause and
related jurisdicrional disputes. It also introduced a tribunal secretary service in June 2014
allowing arbitral tribunals to appoint an HKIAC Secretariat member as tribunal secretary. In
July 2015, HKIAC launched an evaluation system allowing users wo evaluare the conduct of
their arbitral proceedings and the performance of their arbitrators. HKIACs initiatives were
recognized by Global Arbitration Review for best innovation by an individual or organiza-
tion in 2014,

A derailed discussion of HKIAC and its services is contained in Chaprer 3.

C. The Hong Kong Arbitration Community

Hong Kong has a vibrant international arbirrarion communiry focused around professional
organizations, practitioners, and educarional instirurions.

@ Arrangement Concerning Mutual Enforcement of Arbitral Awards berween the Mainland and the
|'31:||.'||1-_|'I H.HI'IH !'i-pe«:'la] Administrative H.-Egl:‘m !."i_l:l'll."d in Shenzhen on 21 JLI.I'II-.' 19940 -c]ui[p:.l'."ww.d_u'r-gm‘.h k/
eng/mainland/pdtfmainlandmutualle. pdfs (last accessed 14 December 2016).
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Hong Kong owes much of its success as a leading arbicral seat to its legal community, At the
rime of publicarion, Hong Kong has 7,800 pracrising solicitors and 1,200 barristers. Ower
1,400 foreign lawyers qualified in twenty-nine different overseas jurisdictions, including
England and Wales, New York, and mainland China, are practising in Hong Kong. In addi-
tion, many of the world’s leading international law firms base their regional dispute resolu-
tion practices in Hong Kong. As a result, Hong Kong is home to a large number of leading
arbitration practitioners and arbitrators.

Users of arbitration have direct access to a variety of world-class arbitral organizations in
Hong Kong. In addition to HKIAC, Hong Kong receives strong institutional support from
other arbitration organizations including the Chartered Institute of Arbitrators (ClArb)
(East Asia Branch), the 1CC's Asia Secretariat, the China International Economic and
Trade Arbitration Commuission’s (CIETAC) Hong Kong Arbitration Centre, and the China
Maritime Arbitration Commission’s (CMAC) Hong Kong Arbitration Centre. Hong Kong
is at the forefront of bringing the next generation of ADR professionals into the fold. Founded
by a group of young arbitration practitioners, HK43 is a young practitioners’ group that has
developed into a well-regarded arbitration organization for young professionals to discuss
and share ideas relared to developments in arbitration.®

Hong Kong has long been a centre for rraining furure alerfarive dispure resolurion (ADR)
professionals in the region, HKIAC has organized and hasied a large number of dispute reso-
lution conferences and training that have ateracred légal professionals from all over the world
to Hong Kong, Arbitrators and practitioners based in Hong Kong often travel to neigh-
bouring jurisdicrions, such as mainland Chinz; yanmar, Indonesia, India, the Philippines,
and Mongolia, to work with the local cominunity to improve and develop their arbitration
framework. There are three principal law5chools in Hong Kong, each of which has dedicared
programmes in arbitration and ADR* The Vis Moot (East), the sister of the renowned
Willem C Vis Moot Competition, is held annually in Hong Kong and attracts students from
rwenty-cight countries fromareund the world.

D. Investor-State Arbitration

In addirion to commercial arbitration, Hong Kong is an arrracrive venue for investor-stare
arbitration.*® As the world's freest economy and a ‘super-connector’ for global FDI, Hong
Kong encourages both investments and arbitration.

Hong Kong has seen increasing interest as a place for conducting investor-state arbitra-
tion proceedings in recent years. This is reflected by the host country agreement entered
into between the Permanent Court of Arbitration (PCA) and China in January 2015 o
provide a legal framework for PCA-administered proceedings in Hong Kong.® The PCA's
host country agreement was preceded by a nerwork of cooperation agreements that HKIAC

1 See Chapter 3 for further information about HK45,

5 These law schools are the University of Hong Kong Faculty of Law, City University of Hong Kong School
alf Law, and the Chiness ].Jni.ﬂ:l':.:il_:,-' ol HI:!I:IH }{IJII.H F.II;.‘!II[].' of Law,

B For a derailed discussion of investor-state arbirration in Hong Kong, see Moser and Cheng (n 19) ch 8.

At the time of writing, no investment daims have been filed against the Hong Kong government.

I See ‘Permanent Court of Arbitration provides arbitration services in HK < hope/ lwwwinfo.gov hkfgial
general/201501/04/ 201501 040801 heme» (last acoessed 14 December 201 6).
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concluded with various international bodies specializing in investment treaty disputes,
including the PCA® and the International Centre for Sertlement of Investment Dispurtes
(ICSID).# In recent years, HKIAC has hosted an increasing number of hearings involving
investor-state dispures.

Hong Kong has entered into eighteen bilateral investment treaties (BITs)*® and three free
trade agreements,™ one of which was the subject of a high-profile dispute. In Philip Morris
2 Australia,® Philip Morris’s Hong Kong subsidiary hled a muldbillion-dollar claim against
Australia for its alleged breaches of the Hong Kong—Australia BIT by passing legislation
requiring the plain packaging of tobacco products. The case was administered by the PCA
under the 2010 UNCITRAL Rules.* The tribunal declined jurisdiction ever Philip Morris's
claim on 17 December 2015,

To actract more investor-state cases 1o Hong Kong, HKIAC offers its hearing space free of
charge to parties to dispute resolution proceedings administered by HKIAC, in which ar
least one parey is an OECD stare.

E. The ‘China Connection’

1. Insights on China-related disputes
Hong Kong is ideally placed ro handle dispuses arising our of all types of internarional

transactions. However, it enjoys a particular advantage in relation to international disputes

involving Chinese parries.

Hong Kong is widely regarded as the yatural choice of sear for arbirrations berween Chinese
and non-Chinese parties. The Horg Rong government and judiciary, and a large number of
Hong Kong legal professionals.and industry experts, are able to practise and conduct busi-
ness in both English and Cliloese. All Hong Kong legislation and regulations are enacted in
both languages. This bilingiial capability, alongside the historical and culrural link to main-
land China, sets Hong Kong apart as an ideal place for doing business and resolving disputes
with Chinese parties.

HKIAC's particular expertise in managing China-related dispures is reflected in the large
number of Chinese cases referred to it each year, In 2015, HKIAC handled 108 arbitrations
involving mainland Chinese parties (ie 40 per cent of the toral arbitrarion cases handled by
HEKIAC thar year).®

26 Cooperation Agreement between the Permanent Courr of Arbitration and the Hong Kong International
Arbitration Centre dated 18 Movember 2000,

& Agreement on General Arrangement berween the International Centre for Settlement of Invesrment
Di;'gums and the Hong Kong International Arbitration Centre dated 23 May 2011.

See 'List of Investment Promotion and Protection Agreements {as ar 18.2.2016)" Department of Justice,
Government of Hong Kong <horpe/fwww.doj.gov. hl/eng/laws/table2rihml> (last accessed 14 December
2014).

¥ Sec 'Free Trade Agreements (as at 24.11.2014)° Deparrment of Justice, the Government of Hong Kong,
cli!f}'ﬁ;u"lrwww.d;:lf.g-lw.chfelig.fluw:lll=|:|||:] i hrmls (last accesed 14 December 20140),

x Phifip Movris Avia Livvited v The Commanwealth of Awstralia, UNCITRAL, PCA Case No 2012-12.

1 See the PCA website <htrpe//www.pcacases.com/web/ view/ 3> (last accessed 14 December 2016).

2 In 2015, 1CC handled 64 arbitrations invelving mainland Chinese parties, SIAC handled 36, LCIA
handled six and 5CC handled one.
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Further, Hong Kong awards maintain a stellar track record in respect of enforcement glob-
ally, and, in parricular, in mainland China. ‘This has often been cited as a key strength of
arbitrating in Hong Kong, Chinese courts have not refused to enforce any awards made in
Hong Kong or issued by HKIAC between 2011 and 2014, Other jurisdictions have not been

able to match this track record

2. Legal stabilicy

Hong Kong has remained ar the forefront of developments in Asia due, in part, to the endur-
ing stability of its well-established and respected common law system for FDI, cross-border
transactions, and dispute resolurion, alongside an independent judiciary. These qualities are
protected under the Basic Law. While some commentators have expressed concern that the
principle of ‘one country, two systems’ may change afrer 2047,% other commentators are of
the view that the legal system of mainland China will not be practised in Hong Kong, 2 since
the Basic Law does not provide for the automatic expiration of the common law system in
Hong Kong on or after 2047.% Further, some academics have proposed that the Chinese
government is likely to maintain the ‘one country, two systems’ principle after 2047, with
Hong Kong remaining an SAR governed by the common law leg:i system.™

Indeed, the Chinese government has repeatedly confirmed that the ‘one country, two sys-
tems' principle is ‘hrm’ and ‘unswerving’ and ‘it would not sway or change’.®

H Teresa¥ W Cheng 5C and Joe Liu, 'Enforcement of Foreign Awards in Mainland China: Cureent Practices
and Future Trends’ (2004) 31(%) Journal of Inrernational Arbitrarion 651,

¥ Basic Law, arts 5, 7, 17, 19, 66.

¥ Under the Basic Law, the existing economic, legal, and sodial systems will be maintained in Hong Kong,
for hfoy years afver 1 July 1997,

# See rhe views of Geoffrey Ma (Chief Justice of Hong Kong) and Michael Davis (constitutional law profes-
sor of the University of Hong Kong), ‘Preserve common law, says top judge Chief justice says legal system must
continue as it is after 2047, and warns against a repear of 1999 case in which top court was overruled” in Stuart
Lau, Sowth Chiva Morwing Post (Hong Kong) 24 January 201 3.

D Girtings, “Whae Will Happen to Hong Kong After 20477 (201 1) 42 California Western International
Law Jowrnal 37, 50.

® D Gittings, Introduction to the Heng Keng Basic Lan: (Hong Kong University Press 2013) at 303-14;
Crintings (n 37) 49-50. Another scholar has noved thar one may ‘reasonably hope’ the *one country, two systems’
arrangement will continue after 2047: Benny Tai, *Basic Law, Basic Politics: The Constitutional Game of Hong
Kong' (2007) 37 Hong Kong Law Journal 503, 577.

¥ SCMP, "Protect the rube of law, NPC chairman Zhang Dijiang tells Hong Kong', herpa/fwwasemp,
comy ne-w:llhn-n.g- h:rngf]n:li.l esfarticlel 192041 j-.l"pnrlutt- rule-law- npc-rhuirmln-'.ih:ng-d,eil:n.g- el ls- hung-
kongiutm_source=edméiurm_medium=edmdcurm_content=201 603058 utm_campaign=scmp_today.
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C. Judicial Support of Arbitration 2.25 Hong Kong 134

A. The Hong Kong Arbitration Ordinance

1. Historical development of Hong Kong arbitration law

In 1963, Hong Kong established an arbitration framework by esacting the Arbitration Ordinance
(Cap 341)." The ordinance closely tollowed the English Arbitiation Act 1950. Later amendments
to the Arbitrarion Ordinance reflecred the subsequent améidments o the 1950 Act.?

In 1981, the Hong Kong Law Reform Commizssion (HKLRC) issued a report identifying
shortcomings with Hong Kong’s arbitration reginie and made recommendations for improve-
ment.? The report noted that there was a ‘stiong and widespread belief that Hong Kong had
the potential to develop into the leading arbitration centre in the region’.* The HKLRC pro-
posed that the arbitration ordinance should be more robust than the English model. The
HKLRC's report led o the enactineit of the Arbitration (Amendment) Ordinance 1982,

In 1987, the HKLRC proposed that Hong Kong should move away from the English
model and towards a more international framework. In recommending the adoption of the

UNCITRAL Model Law (1983),% the HKLRC observed as follows:®

The major bencht we envisage accruing to Hun.g ]{ung if the Model Law is ndupt:d oo well
be the conhidence which international parties will feel when considering Hong Kong as an

! Asbitration Ordinance (Hong Kong [hk]) Cap 341, No 22 of 1963, See also Michael Moser and John
Choong, ‘Hong Kongs Development as an International Arbitration Centre: Some Historical Notes' in
Chiann Bao and Feliz Lautenschlager {eds), Arbitnetors fusights: Ersays in Honour of Ned Kaplan {Sweer B
Maxwell 2012) ar 255,

! Robert Morgan, ‘Hong Kong Arbitration: A Decade of Progress Bur Where o Nexi?” (Ocrober 1999)
Hong kong Lawyer 66,

e Hbﬂﬂl'::, ﬁrpu'nan Commmerctal Avbitrmiston, Fh:pnr[ Mumber 1 (198 2} at ii.

4 ibid ar 5.

* Model Law on International Commercial Arbitration 1985 (United Mations Commission on International
Trade Law [UNCITRAL]} UN Dioc AM40/17, Annex 1.

& HKLRC, Repore an the Adoprion of the UNCITRAL Meodel Law of Arbitretion, Report No 17 (1987)
ar 12-13,
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arbitration venue. This confidence will stem from a feeling of familiarity with an arbitration
law which will be readily available, recognisable, and in many cases similar, to the domestic
law of the parties concerned. The foreign lawyer, seeking to find out whar law applies in Hong
Kong to international commercial arbitrations will need only 2 references—the Model Law

and the UNCITRAL rules ... [T]he Model Law was the product of the work of arbitration
experts from many countries .., [and] represented a compromise between the differing views

represented by differing legal systems.

The Hong Kong Legislative Council accepted the HKLRC's recommendartion and enacted
the Arbirration (Amendment) (No 2) Ordinance in 1989. This amendment created a
dual track for arbitration in Hong Kong: the domestic regime that reflected the English
Arbitration Act 1979; and the international regime thar incorporated the UNCITRAL
Model Law (1985). As the hrst Asian jurisdiction o adopt the UNCITRAL Model Law
in irs domestic legislarion, Hong Kong started the wend for other Asian jurisdictions o
follow.?

In May 1991, the Hong Kong Artorney General invited HKIAC to form a Committee on
Arbirrarion Law (HKIAC Commirttee) 1o consider several amendments to the arbirration
ordinance, including the application of the UNCITRAL Madel Law to all arbitrations in
Hong Kong, In 1996, the HKIAC Committee published a'report proposing that the 1989
Arbitration Ordinance should be:?

completely redraw|n] in order to apply the Model Vaw equally to both domestic and inter-
national arbitrations, and arbitration agreemen(s, together with such addirional provisions as
are deemed, in tht]ig}tt ufﬂprrjrn-:t:in Hmtg ﬂnng and other Model Law jurisdictions, both
necessary and desirable. In the process theJzgislation would keep pace with the needs of the
madern arbitration community, domestically and globally, and would free Hong Kong from
outdared and illogically arranged Engfish Arbitration Acrs . ..

The HKIAC Committee explaiined thar the amendment should be made because:®

the Model Law has pn:'rr:d etfective and r:-i-.l.ti\-':ir trouble free in international arbitrations
and ... its incorporation’in the Arbitration Ordinance in 1989 has undoubredly assisted in
elevating Hong Kong to a prominent position in the global community as a venue favourable
to international arbitration.

The Hong Kong Legislative Council accepred a number of recommendations from the
HEKIAC Commiree and enacted the Arbirration (Amendment) (No 2) Ordinance in 1996
(although the proposal to unify the dual regimes was not adopred ar the time). These rec-
ommendations included that HKIAC would serve as the default appointing aurhority and
empowered HKIAC to derermine the number of arbitrators. " These funcrions gave HKIAC
a statutory function in the arbitration legislation and grounded its role in Hong Kong's
arbitral infrastructure,

7 See ep Bangladesh (2001), Cambodia (2006), Macao (2011}, Japan (2003), Malaysia (2005}, Republic of
Korea (1999), Singapore (1994), Sei Lanka (1995), Thailand (2002). UNCITRAL, Skatus of the UNCITRAL
Mode! Law on International Commercial Arbitnation (2015) <http:/fwewunditral.orgluncitral/enfuncitral_
et arbitration’ 1985 Model_arbitration_starus.hiemlz (last acecssed 14 December 2016},

& HKIAC Commitice on Arbitration Law, Report on Arbieration Lasw (1996) a [1.1.9].

9 HEKLRC, Report en the Adoption of the UNCITRAL Model Law: of Arbitration, Report No 17 (1987)
at 3.

W g pumgr:l.]:h.l: 347 <349 for further discussions on HELAC s statulory functions under the Arbitragon
Oirdinance.



Copyrighted Material
A The Hong Kong Arbitration Ordinance

In 1998, a sccond commirtee on Hong Kong Arbitration Law (referred to in this chapter as
the Second Commirtee) was formed by the Hong Kong Instirute of Arbitrators (HKIArb)
together with HKIAC, The Second Committee was tasked to reconsider the HKIAC

Commitee's earlier recommendations. The Second Commitee rccugnizcd thar:

[One advantage of adopting a unified system is thar the] issue of whether one or the other
n:gim-r: should :I.PI'.I]:," is avoided. It is also in accord wich the recogn ised intermational trend in
reducing the extent of judicial supervision and intervention in arbitral proceedings, whether
domestic or internarional.

[A] unified arbitration regime would have the added beneficial effect of further enabling
the Hong Kong business community and the local legal profession to operate an arbitration
regime which accords with international arbitration practices and development.

In addition, [it will] attract disputes which have little connection with Hong Kong since it is
tamiliar to [civil and common lawyers] ... In effecting this, we are of the view that it would
IJ:DFﬁJnd.am:nt:-ll :impnrt.lru:i: rh:lt Hnng KDHE ﬂiﬂu]d contimue to I:H.'Cl.:ﬂll}l' SOCN AN A Mﬂd:l
Law jurisdiction. "’
In April 2003, the Second Committee published a report to reiterate the HKIAC Committee’s
recommendation that, among other things, a unitary system of adbitration be established.

In Seprember 2005, the Hong Kong Department of Justice-esiablished a working group o
conduct a further review and consultation in relation wohé réport of the Second Committee.,
In December 2007, the working group prepared a cotisiiltation paper and draft arbicration
bill. In July 2009, the arbitration bill was introducetl o the Hong Kong Legislative Council.
Afrer years of debate and consultarion with uset?, The Arbirrarion Ordinance was passed into
law in November 2010 and came into force onsl June 201 1.

To keep pace with developments in internidtional arbitration, the Arbitration Ordinance was
amended in July and December 2003 These amendments indude:

(1) the addition of express pravisions to recognize emergency arbitrators and the enforce-
ability of their decisions izsued in or outside Hong Kong;

(2) amendments to provisions regarding taxation of arbitration costs;

(3) updates on the schedule of parties to the New York Convention; and

(4) the addition of provisions to implement the arrangement concerning reciprocal recog-
nition and enforcement of arbitral awards berween Hong Kong and Macau, which was
entered into in January 2013,

The amendment to the Arbicration Ordinance o permit judicial enforcement of emer-
gency reliet granted by emergency arbitrarors was the direct result of the work carried owt
by HKIAC when drafting the HKIAC Rules.™ During the drafting process, HKIAC liaised
with the Department of Justice to amend the Arbitration Ordinance to expressly recognize
the role of an emergency arbitrator and the enforceability of emergency decisions.™

In July 2015, the Hong Kong government made further amendments to the Arbitrarion
Ordinance by way of the Arbitration (Amendment) Ordinance 2015 to remove some legal

N Commimes on H:r|1g Knng Internarional Arbitrarion Law, Final R.-I'.bur! (2003]), 19=210,

2 See Chaprer 8 for further discussions on the enforceability of emergency arbitrator relief in Hong Kong,

3 Chiann Bao, ‘Developing the Emergency Arbitrator Procedure—the Approach of the Hong Kong
International Arbitration Centre’ (Chaprer 14)—Interim and Emengency Relief in International Arbirration—
International Law Instirute Series on International Law, Arbitration and Pracrice (May 201 5).
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uncertainties relating to the opt-in provisions. The amendments were made in response to
requests by the Hong Kong arbitration community, including parties from the construction
industry. to allow parties opting for the relevant provisions to decide on the number of arbi-
trators, while retaining their right to seck assistance of the Court of First Instance (CFI) on
the matters ser out in sections 2 to 7 of Schedule 2 o the Arbitration Ordinance. Prior to the
amendments, the provisions in Schedule 2 allowed for the appoinument of a sole arbitraror
only. The amendments also induded updates on the list of parties to the New York Convention
artached to the Arbitration Ordinance.' In October 2016, the Hong Kong Law Reform
Commission released a report recommending thar the law be amended to state thar chird parry
funding of arbitration and associated proceedings under the Arbitration Ordinance is permit-
ted, and thar appropriare financial and ethical safeguards be complied with. This amendment
is expected to be incorporated into the Ordinance by July 2017, In December 2016, the Hong
Kong government published a bill proposing to amend the Ordinance o clarify thar disputes
over intellectual property rights can be resolved by arbitration in Hong Kong and thar it is not
contrary ro Hong Kong’s public policy to enforce awards involving IP rights.

The responsiveness by the Hong Kong government in amending its arbitration legislation is
evidence of its commitment to provide prompe support 1o ¢ite changing needs of the inter-
national arbirration communiry.

2. Structure and scope of the Arbitration Ordinaa e

The Arbitration Ordinance conrains hfteer jparts and 118 sections and adopts the
UNCITRAL Model Law (2006). The Arbicranon Ordinance precedes each applicable pro-
vision of the UNCITRAL Model Law (2006) with the following text ‘Article [x] of the
UNCITRAL Model Law, the text ofétiich is set out below, has effect’. Any modifications or
supplements to the provision are se2out in the subsections within that article. The provisions
of the Arbitration Ordinance aie arranged in accordance with the ordinary arbicral process
for ease of navigation.

The Arbitration Ordinance applies to arbitrations seated in Hong Kong."™ If the sear
is outside Hong Kong, certain provisions of the Arbitration Ordinance will apply if a
parry:'®

(1} requestsa Hong Kong court to refer the parties to a marcer which is the subjectof a valid
and operative arbitration agreement to arbitration;

(2) seeks an interim measure from the CFI;

(3) secks leave of the CFI to enforce any emergency relicfissued by an emergency arbitrator
or interim relief issued by an arbitral eribunal;

(4) requests the CFl to issue an incidental order in relation to any relevant property; and

(5) seeks recognition and enforcement of an arbitral award from the CFI.

Schedule 2 of the Arbitration Ordinance contains a number of opt-in provisions that may
be expressly agreed upon by parties and incorporated in the arbitration agreement or are

14 HI.'IHE ['iuug Government, ‘Amendments Pr ||:||.|wr.l fior Arhirration Ordinance o clear |:.'l.l;.:| unceraintjes
(2015) <hrepef/fwww.info.gov. hk/gial general/201501/21/P201501210341 himes {last accessed 14 December
2016),

15 Arbitration Ordinance, £ 5(1).

16 Arbitration Ordinance, s $(2).
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automatically applicable in certain sitvations.'” In particular, these opt-in provisions deal
with the following martters:

(1} section 1 of Schedule 2 provides for disputes 1o be submitted to a sole arbitrator, if the
parties to an arbitration agreement fail to agree on the number of arbitrators;

(2) section 2 of Schedule 2 empowers the CFI to consolidare arbitrations;

(3) section 3 of Schedule 2 empowers the CFI to decide preliminary questions of law;

(4) sections 4 and 7 of Schedule 2 authorize the CFI to deal with challenges to an arbitral
award for serious irregularity;

(5) sections 57 of Schedule 2 allow the CFI to deal with appeals against an arbitral award
on a question of law.

These provisions are a vestige of the domestic arbitration regime, which has been retained
due to its use in some arbitrations in Hong Kong (eg construction arbitrations), Parties
engaged in an arbitration seated in Hong Kong will, therefore, have a choice of further sup-
port from the courts than is otherwise provided in the UNCITRAL Model Law.

3. Key features of the Arbitration Ordinance

The enactment of the Arbitration Ordinance represents a significant step forward for Hong
Kong in its efforts to further arrract internadonal arbireaGons. The main features of the
Arbirration Ordinance include the following:

(1) Unizary arbirration regime. As discussed above, (e Arbitrarion Ordinance adoprs a sin-
gle regime that applies to both domestic an@international arbitrations seated in Hong
Kong. Jurisdictions providing for separate regimes for domestic and international
arbitrations sometimes give rise to cotfusion as to which competing regime applies o
an individual case.™ The single regiine created by the Arbitration Ordinance directly
addresses this issue.

(2) Adaption of the UNCITRAL Model Law (2006). The Arbitration Ordinance is substan-
tially modelled, in both Yorm and substance, on the 2006 version of the UNCITRAL
Model Law. The Arbirration Ordinance is the first arbitrarion legislation in Asia that has
adopted the latest version of the UNCITRAL Model Law. The key difference between
the 1985 and 2006 versions of the UNCITRAL Model Law is that the later incor-
porates extensive provisions on the issue of interim relief by an arbitral tribunal and a
competent court, and the recognition and enforcement of such relief.

(3) Complete protection of confidentiality. Hong Kong is one of a comparatively small num-
ber of jurisdictions to have incorporared express provisions on conhdentiality in its arbi-
tration legislation (the UNCITRAL Model Law (2006) does not contain any provision
regarding confidentialiry)."® Secrion 18 of the Arbitrarion Ordinance defines the scope
of the duty of confidentiality and codifies a number of exceptions to such duty. Notably,
sections 16 and 17 of the Arbicration Ordinance extend the scope of conhdentialicy
to cover related court proceedings and judgments, As a result of these provisions, the

" Arbitration Ordinance, pt 11.

"% For example, Singapore, Australia, and mainkind China have adopred dual regimes for domestic and
international arbitrations.

¥ _[ ﬂhn-:mg and _l Romesh "'x'her:ma.nlr_l.', The H:r.mf R‘EIIE Arbiration Clrelfmance: If':n:.l.llulcl'r:lli'.nl:llu.l'.i‘:ljI el
Arnotarions (Sweet & Maxowell 201 1) ar 89.

2.18

2.19



2.25

2.26

2.27

Copyrightad Material
Legal Arbitvation Framework

appeal from a decision of the CFI shall be made to the CA. Any subsequent appeal to the
CFA requires special leave.*® An appeal from a judgment of the CA in any civil marter can be
made to the CFAGE, in the opinion of the CFA or the CA, the question involved is one which
ought to be decided by the CFA by reason of its great general or public importance.®® One
such question was the applicability of absolute sovereign immunity in Hong Kong, which
was decided by the CFA in Democratic Republic of the Congo and Others v FG Hemisphere
Associates LLC®

C. Judicial Support of Arbitration

The Hong Kong courts are internationally renowned for their pro-arbitration and pro-
enforcement approach to arbitration. Hong Kong judges have produced a body of non-
interventionist case law thar demonstrates the Hong Kong judiciary’s support tor the arbitral
process and awards, This is evident from Justice Au's remark in Grane Thornton International
Lrd v [BPE & Co (a partership):®

Arbitrations are intended and supposed 1o be an expedient, procedurally less complicared and
cost effective private dispute resolution process. The courts and@he [Arbitration Ordinance]
are there to facilitate the effective and fair operation of arkdtsutions through interlocutory
court orders and enforcement of the awards.

The courts’ role as deseribed by Justice Au is consisiénrwith the objective of the Arbirration
Ordinance, which is ‘to facilitate the fair and soleedy resolution of disputes by arbitration
withour unnecessary expenses’.’? Consequeniys the courts will only ‘interfere in the arbitra-
tion of a dispute only as expressly providedYor in this Ordinance’.**

Over the years, the Hong Kong courishave developed a number of principles, which dem-
onstrate the continued support fos minimal curial intervention and enforcement of awards
in Hong Kong. These principles'are summarized in Madam Justice Mimmie Chan’s judg-
ment in KB v 5 and athers 26 fell ows:>

(1) The primary aim of the court is to facilitate the arbitral process and o assist with enforce-
ment of arbitral awards.

(2) Under the Arbitration Ordinance, the court should interfere in the arbirration of the
dispute only as expressly provided for in the Ordinance,

(3) Subject to the observance of the safeguards that are necessary in the public interest, the
partics ro a dispure should be free to agree on how their dispute should be resolved.

(4) Enforcement of arbitral awards should be ‘almost a marer of administrative procedure’
and the courts should be “as mechanistic as possible’.5%

- Hong Kong Court of Final Appeal Ordinance (Cap 484), 55 22 and 23.

- Hong Kong Courr of Final Appeal Ordinance (Cap 484), ss 22(1){b).

B Democratic Republic of the Congo and Ovhers v F0 Hemisphere Aractates LLC [2011] HKCFA 41, 8 June
2011. See Section E for further discussions on state immunity in Hong Kong.

51 (rrane Thornten Faternavional Lid v [BPB ek Cofa Ipdrm.-n.":rr:ln-J [2013]) HECFI 523 ac [44].

52 Arbitrarion Ordinance, s 3(1).

¥ See Arbitration Ordinance, ss 3(2)(b) and 12.

KB w5 and others [2015] HKCFI 1787 ac [1].

% Secc Re PeeroChina International (Hong Kong) Corp Lid [201 1] 4 HKLRD 604.
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(3)

(6)

(7)
(8)
(9)

(10)

The courts are prepared to enforee awards except where complaints of substance can be
made good. The party opposing enforcement has to show a real risk of prejudice and thar
s r]ghts are shown to have been violated in a material wﬂ}r_“‘
In dealing with applications to set aside an arbitral award, or to refuse enforcement
of an award, whether on the ground of not having been given notice of the arbitral
proceedings, inability to present one’s case, or that the composition of the tribunal
or the arbitral procedure was not in accordance with the parties’ agreement, the
court is concerned with the structural integrity of the arbirration proceedings. In
this regard, the conduct complained of ‘must be serious, even egregious’, before the
court would find thar there was an error suthciently serious so as to have under-
mined due process.™
In considering whether or not to refuse the enforcement of the award, the court does
not look into the merits or at the underlying transaction, ™
Failure to make prompr objection to the Tribunal or the supervisory court may consti-
tute estoppels or want of bona hde,
Even if sufficient grounds are made our either to refuse enforcement or o ser aside an
arbitral award, the court has a residual discretion and may'nevertheless enforce the
award despite the proven existence of a valid ground.*
The Court of Final Appeal clearly recognized in Hebel Import & Export Corp v Polyrek
Engineering Co Lz that parties o the arbitrarion @ave a dury of good taith, or 1o act
bonahde.®

Another principle that the Hong Kong courts hawd developed is the indemnity cost rule. This
rule means thar where a party unsuccessfully resists enforcement of or challenges an award,
or unsuccessfully seeks to reopen through Sourt proceedings an issue deale with in an arbitra-
tion, it will pay costs on an indemnity basis unless special circumstances exise.®2 This rule was
established by the CFl in 2009 to déter unmeritorious atremprs to challenge enforcement
of arbitral awards or to undermisiethe effectiveness of arbitral proceedings. This practice has

not

been firmly established in'aiy other jurisdiction in the region. Justice Saunders has sum-

marized the rationale behind the practice as follows:%

The whole principle of arbitration is chart a person who obrains an award in his favour is eni-
tl.ﬁl:l o ﬂPfEt I'I'Iﬂt tI'.II:' Cl.'ll.l It "!'I'i“ E‘J'EI'-IJI'EC E'J'IE II'H".'II'd. Aas o matier DFL‘L'ILLI'EE. It is not MEcessary
for a party successfully resisting an application secking to challenge the award, 1o establish the
:ippll'c:lt:iun itself as an abuse nfpmccﬁ to Justlﬁ.r {I'I.-E!:I'I'l!'ljl'_!," costs. The nature of arbitration
is such thar, having regard ro the underlying objectives in the [Rules of the High Court], an
unsuccessful application to challenge an arbitrator’s award will normally attract indemnity
costs against the applicant.

% See (rrand Pacific Holdings Lid v Pacific Ching Holdings Led [2012] 4 HKLRD 1 {CA).
#1 See ibid.

B See Xiamen .rinﬁiﬂg.:ii {:mu_lp Lid v Evon ht.!PEJ'I‘]!ﬂ Limised [2009] 4 HELRD 353 (CA).
M See Hebei Import & Expart Corp v Polytek Engineering Co Led [1999]) 2 HKCFAR 111,
® Secibid 136A-B.

®1 Secibid 1200 and 1378,

8 Seeegd v R[2009] HKCFI 342, [2009] 3 HKLRD 38%; Wing Hong Construction Lid'v Tin Wo Engineering
Co Ledf [2010] HKCFL 1994 ar [11]; Cranad Pacific Holdings Lta o Pacific Ching Holdings Ll (in fig) [2012]
HEKCA 332, [2012] 4 HKLRD 569 (CA); T'r TS [2014]) HECFI 1426, [2014) 4 HKLRID 772; Te B [2014]
HEKCFI 1427, [2014] 4 HKLRD 772; T# f[2014) HECFI 1428, [2014] 4 HKLRD 772.

LT Wing Hong Construction Lid v Tin Wo Engineering Co Led [2010] HKCFI 1994 at [11].

-

2.28



Copyrightad Material
E. Sovereign and Crown Immunity in Hong Kong

This excellent track record clearly demonstrates the pro-arbitration approach of the Hong  2.33
Kong judiciary.

E. Sovereign and Crown Immunity in Hong Kong

In Hong Kong, sovereign and crown immunity are absolute, In Democraric Republic of the  2.34
Congo v FGG Hemisphere Asociates LLC™ the CEA held thar sovereign immunity is absolute

in Hong Kong, meaning that states are immune from Hong Kong court proceedings and

there is no exceprion for a state’s commercial acrivities. Further, the CFA held thar a state
cannot waive its immunity by way of a contractual agreement in advance of any Hong Kong

court proceedings. State immuniry can be waived only ‘in the face of the court’ (ie afrer the
commencement of court proceedings).

Similarly, the Chinese state enjoys absolute crown immunirty in Hong Kong court proceed-  2.35
ings, irrespective of whether the underlying rransacrion is commercial in narure.™ In frmaline
Resources v Hua Tian Long™ the CFI held that in order to determine whether a Chinese state-
owned enterprise (SOE) is part of the Chinese srare, the Hong Kong courts will consider
whether the enterprise enjoys powers of independent management and freedom from inter-
ference from the Chinese government, with complere ownershipaf its assers and the capaciry

to assume civil liabilities independently. ™ Further, the same siniviciples governing the waiver of
sovereign immunity should govern the question of waivie®ai crown immuniry. ™

MNotwithstanding the above, sovereign and crown impdunity should not affect the choice of Hong 2,36
Kong as an arbitral seat, Where immunity applies&iorcement in Hong Kong may be difficult,
regardless of where the arbitral award or judgmeii< was rendered. For example, the awards in FG
Hemisphere were made in Paris and Zurich, Further, the cases do not affect the widely recognized
principle thar by submirting to arbitradsh in Hong Kong, a stare or SOE consents to the juris-

diction of the arbitral tribunal to deeide the issues within the scope of the arbitration agreement.

The doctrine of absolute sovercigh and erown immuniry alse does nor affect the supervisory 2,37
jurisdiction of the Hong Kong courts in respect of arbitral proceedings involving states or

SOEs in Hong Kong. The CA's judgment in FG Flemisphere referred to the leading rext, 7he

Law of State Immuniry, as follows:™

The general conclusion must be thar, in jurisdictions other than the US, UK and Australia,
practitioners at the present time should consider that the exception for arbitration agreemenis

8 Democrasic Republic af the Conge (n 50). The CFA's decision was subsequently confirmed by the Standing
Commites of the PRC Natienal People’s Congres on 26 August 2011,

™ Ineraline Resources v Hia Tian Long [2010] HKCFI 361; [2010] 3 HKLRD 611. Note however thar the
Hong Kong government is generally not immune in respect of Hong Kong court proceedings due o the opera-
rion of the Crown Proceedings Ordinance (Cap 300).

7 ibid.

"2 ibid. ln a starement made by Li Fe, Depury Secretary-General of the Stnding Commitiee of the National
People’s Congress, on 26 August 201 1, the Chinese government's position is that Chinese SOEs generally cannot
invoke the state immunity that is enjoyed by the Chinese state. See Ted Howes and Henry Chen, "Commercial
Arbitration in China’ (Global Arbiration Review 7 June 2013) <hupy!/globalarbirrationreview.com/know-
h:nvufh:]:lm.llﬁ 1 .I'i urbsdictlons/ 27 ichina - -[I.u:l! accessed 20 Movember 201 5} . “l-l.mml:r:':E Lawr HEI!II:!.I’!J.., Meowvember
2009 <hrrpe/fhles. mwe.com/infof pubs/BLR_1109.pdf> (last accessed 13 Diecember 201 6).

B Intraline Resonrces (n 70),

M Democracic Republic of the Congo v FG Hemisphere Associates LLC [2010] HKCA 19 ar [142]. The stare-
ment is now replicated in lacest edition of H Fox and I' Webb, The Law of Seate Imomunity (3rd edn, OUP 2013)
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operates solely to remove state immunity from the first stage of arbitration in which the
national courts exercise supervisory powers.

2.38 'This posirion was adopred by the CFA and its majority judgment stared:™

2.39

2.40

Against that background, one should distinguish three situarions in which a waiver may be
relevant. First, by taking part in an arbitration, a State is obviously agreeing to submit to the
contracrual jurisdiction of the arbitrarors, Bur thar is obviously not the same thing as sub-
mitting to the jurisdiction of another State’s courts. Such conduct may however constiture
an implicit submission to the jurisdiction of the cournts—the French and Swiss counts in the
present case—exercising a supervisory jurisdiction over the conduct of the arbitration.

The courts’ comments above constitute a compelling basis for the view that the application
of absolute immunity in Hong Kong does not affect the ability of the Hong Kong courts to
exercise supervisory jurisdiction to deal with applications in relation to arbitration involving
states or SOFEs. Many legal scholars have expressed similar views.™

Further, the impact of F(: Hemisphere and Hua Tian Long on the choice of Hong Kong law
to govern contracts that involve stares or SOEs is limited. The extent to which a state or SOE
will be able to claim immuniry is a matter of law of the forustwhere the court proceedings
are commenced, rather than the governing law of the cofitract. Therefore, selecting Hong
Kong law as the governing law of a contract does not cetyber immunity on a state party, where
court proceedings are brought in another jurisdictidn:

at 301. There is a starerment to similar effect in N Blackaby, C Partasides, A Redfern, and M Hunter, Realfern o
Hunter on International Commercial Arbitration (6th edn, OUP 2015) a [11.144]-{11.145).

% Democratic Republic of vhe Congo (n 50) 43, 378.

™8 Sec cg Ansclmo Reyes, 'On Two Supposed Immunity Problems with Hong Kong Arbitration Awards’
(Cambridge International Journal of Comparative Law Blog 28 January 2013) <hope/(gicl.orguk/201 3/
01/28/ on-rwo-supposed-immunity- problems-with- hong-kong-arbitration-awards-2/>  (last  accessed 19
November 20015); Teresa Cheng SC and Adrian Lai, ‘Lessons Learned from the FG Hemisphere v DRC and
Hua Toan Long Case” (Internarional Council for Commercial Arbivration) <heep:/feww.arbitration-icca.ong/

media’d/1352337 2058325/ medial132342764462 7 -lessons_learned_from_the_fg_hemisphere_vs_dre_
and_huarianlong_case. pdfs (last accessed 14 December 2016).



Copyrighted Material

3

INTRODUCTION TO HKIAC

A. History of HKIAC 3.04 F Domain Name Dispures at HKIAC 356
B. Organizational Structure 3.11 G, Onher Services at HKIAC 372
C. Arbitration at HKIAC 3.30 H. Case Startistics 3.86
D. Mediation ai HEKIAC 3.50 I. Owerview of the Arbitration

E. Adjudication Service 3.55 Process under the HKIAC Rules 3.90

This chaprer introduces HKIAC, one of the longest-standingand most prominent providers
of dispute resolution services in the Asia-Pacific region According to a leading arbitration
journal, ‘[rlegional arbitration pretry much began witn HKIAC. No regional institution has
been running for so long, Or with such success Alv'has also been recognized thar the emer-
gence of HKIAC proved thar the concepr of régional arbirration would work.?

HEIAC' success is due to four main strenygths:

(1) An experienced international secrétariat;

(2) Scare-of-the-art rules;

(3) A reputable independeni©rivider of a full range of dispute resolution services including
arbitration, mediation, adjudication, and domain name disputes; and

(4) Premier location and modern faciliries.

This chapter summarizes the history of HKIAC, describes its structure and services, provides
an overview of recent case staristics, and outines the arbicration process under the HKIAC
Rules. A summary of the key advantages of HKIAC arbitration is provided in Appendix 2.

A. History of HKIAC

In 1980, HKLRC was constituted wo review Hong Kong's laws and to consider reforms
necessary to meet the needs of the local and international communiry in Hong Kong.? The
drive for law reform was partly motivared by Hong Kong's interest in establishing itself as an

T Global Arbicration Review, "“White Lise: Asia' Gride to ﬂg&uﬂd‘i’ﬁrﬁitmﬁm 22017 val 5 {Iltlph".lr
globalarbirrarionreview.com/benchmarking/guide-to-regional-arbicration-volume-5-201 7/ 10701 51 fwhire-
lisg-asias (lasr sccessed 11 December 2016),

2 ibid.

| HK! HC, ..-'].!lu:rur f.-": [ | 9 _]:nu.:r:r' M lﬁb -c|'1 [I!p:u".llwww.]':]ﬂ:el'-ru'm.g:-r.hil.l'en.ll:lnrjuxurindzx.]‘llr'n:l- l:l.u! :tr:exuud
14 December 20146G),
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international financial centre. Cross-border transactions Aourished with the growth of the
Asian economy during this period, and Hong Kong was already gaining a repurarion as an
important regional Anancial centre. China was also opening up at this time and becoming
an important trading partner. The internarional conrracting parries in the region preferred 1o
use arbitration to resolve cross-border commercial dispures. However, no established inter-
national arbitration centre existed in the region at the time. HKLRC found thar Hong Kong
had the potential to All the gap in the market by developing into a leading centre in the region
for resolving local and internarional commercial dispures.

The infrastrucrure required for a leading arbitrarion centre did not exist in Hong Kong ar
the time. As mentioned in Chapter 2, improving the arbitration legislative framework was
a key component 1o developing Hong Kong into a regional arbitration hub. The second
component was the avai].'lhi]it:,' of arbitration facilities. HKLRC found that parties wishing
te arbitrate in Hong Kong did not have the necessary premises and support services to host
a hearing 9

Prompted by the recommendations made in HKLRC's report of 1982, the then Antorney
General formed a Steering Commirree in 1982 which was ts$iced to consider the feasibility
of establishing an arbitral institution in Hong Kong,® Led iy Mr Justice David Hunter, the
Steering Commirtee considered the financial viabilicy &t serting up an arbitral institurion as
well as the rules such an institution should adopt,

Upon request by members of the Steering Coiniteee, the Hong Kong government agreed
to support this initiative by pledging to stidich every dollar raised from the private sec-
tor to establish an arbitration institutian ws well as providing premises at the old Central
Magistracy Building.

In Seprember 1985, HKIAC opeiied its doors. Established as a non-profit company limired
by guarantee, HKIAC begarCiss operations with the support of the business and legal com-
munity. Mr Justice Davigaunter was the hrst chairman and Mr Brian Tisdall was the first
Secretary-General.

In Ocrober 1994, following an increase in demand for centralized hearing premises, the
Hong Kong government granted HKIAC a lease on favourable terms for premises compris-
ing half of the thirry-eighth floor of a prime office building, Two Exchange Square. HKIAC
further expanded into the remainder of the thirty-eighth floor in 2012 to meet dhe need for
additional facilities ro host hearings. Ranked first for location, value for money, IT services,
and helpfulness of staff by the Global Arbitration Review’s 2017 Hearing Centres Survey.®
HKIAC is known as one of the most in-demand dispute resolution premises in the world

today.

In May 2013, HKIAC opened its first overseas office in Seoul to promote its services in South
Korea. In November 2015, HKIAC opened its second overseas ofhce in Shanghai, marking

the first time an offshore arbitral institution has set up a formal presence in mainland China.

# HKLRC, Report on Commercial Arbitration Report Number 1 {1982) ar 4.

* Meil Kaplan, ‘Arbitration in Asia, Developments and Crises’ (2002} 19(2) Journal of International
Arbioration 165,

% Global Arbirration Review (n 1)
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B. Organizational Strucrure

In February 2014, HKIAC introduced an organizational structure to deal effectively with
marrers concerning its business operations and the funcrions entrusred o HKIAC under its
rules and the Arbicration Ordinance. This structure is reflected in Figure 3.1,

1. HKIAC management bodies

HKIAC is governed by the HKIAC Council, which comprises tweney-five lawyers, industry
professionals, and corporate execurives from around the world. Council members are led
by a chairperson and responsible for the corporate governance and overall management of
the institution, Such responsibilities include establishing strategic directions for its business
operations and dispute resolution services.

The Council is supporrted by the HKIAC International Advisory Board, an entity com-
posed of leading Agures in the local and international arbitration and business commu-
nity. It currently consists of twenty-four members, including eniinent business persons,
academics, arbitrators, judges, and legal practitioners, The Infernational Advisory Board
is consulted from time to time on marters relating ro HICJACs policies and its furure
developments.

HEIAC COUNCIL

Gerueral Commendal
Mzl Latlan Medlathen
interest Group interest Group

Partnarshigs Secretarial
Agian Domain Mame Dispute Resclution Centra Chartered Institute of Arbitrators
Hong Kong Mediation dcocreditation fssociation Limited Hong Kong Institule of Arbitrators
Joint Mediation Helpline Office Hong Kong Mediation Acoreditation Assoclation Limited
Maritime Arbitration Growp Society of Construction Lyw Hang Kong

Figure 3.1 HKIAC Organizational structure
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The specific functions exercised by the Proceedings Committee under the HKIAC Rules are:

(1) deciding challenges L hrbicrators or emergency arbitrators;”

(2} interpreting all provisions of the HKIAC Rules;®

(3) deciding whether and to what extent an arbitration should proceed where a jurisdic-
tional question arises before the constitution of the arbitral eribunal;®

(4) where an arbitrator’s mandate is terminated after an arbitration is declared closed,
authorizing (where appropriate) the remaining arbirrators to proceed with the arbitra-
tion and to make any decision or award;"®

(5) deciding whether to join an additional parry to an arbirration before the consriturtion of
the arbitral tribunal;"

(6) deciding whether to consolidare two or more arbitrations;™?

(7) deciding whether an arbitration is to be conducted in accordance with the expedited
procedure;"

(8) ar the request of the Secretariar, exercising any other powers that have been conferred on
HEKIAC under the HKIAC Rules and associated practice notes, to the extent that such
powers are not to be exercised by the Appointments Committee,

Similar to members of the Appointments Committee, a Proceedings Committee member
must not participate in discussions of any matter where that meinber has a conflict of interest
or is involved in the matter in the capacity of an arbitrator &0 party representative,

2. HKIAC Secretariat

The daily administration of dispute resolution services is carried out by the HKIAC Secretariac
led by the Secretary General. The current Secietariat comprises owenty-three individuals,
with mulrinarional and multilingual lawyers from civil and common law jurisdictions. The
HEKIAC Secretariat also has overseas offices in Shanghai and Seoul, which can provide practi-
cal support to local users. All lawyerswvithin the HKIAC Secretariat are highly experienced
and competent legal professiondis specializing in dispute resolution. The Secrerariar cur-
rently has eight lawyers providiog arbitration services, two members in the mediation team,
and two members in the domain name disputes ceam.

The Secretariat works closely with the Appointments and Proceedings Comminees and per-
forms a number of practical funcrions under the HKIAC Rules, which include the following:

(1) Examining the complereness of a Notice of Arbitration.™

(2) Amending the time limits set by HKIAC or provided for in the HKIAC Rules. '

(3) Consulting with the Appointments Commirtee in relation to decisions on the number
of arbitrators and the appointment of arbitrators or emergency arbitrators,'®

T HKIAC Rules, art 11 and para B of sch 4.
¥ HEIAC Rules, art 3.1,

¥ HEKIAC Rules, arr 19.4,

1% HKIAC Rules, art 12.2(b).

" HEKIAC Rules, art 27.8,

7 HEIAC Rules, art 28.

¥ HEIAC Rules, art41.

4 HEKIAC Rubes, art 4.

¥ HEKIAC Rules, art 2.4,

¢ HEKIAC Rules, arts 6-9,

TR
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(4) Assisting the Appointments Committee with fixing fees and expenses of HKIAC and
arbitrators (if their fees are determined based on the amount in dispurte).'”

(5) Assisting the Proccedings Committee with exercising its functions under the
HEIAC Rules.

(6) Collecting and managing deposits for costs of arbitration, and processing payment of
tees and expenses of arbitrators and emergency arbitrators. ™

(7} Assisting in arranging hearing rooms, transcription, and interpretation services,

(8) Acring as secretary to arbirtrarors or emergency arbirrators,™

(9) Correspondence with arbitrators and parties in relation to case marters.

The HKIAC Secretariat assigns a case manager to each arbitration case submitted to
HKIAC. Such a case manager serves as the primary HKIAC contact for the parties and
arbitral tribunal,

3, HKIAC Users’ Council

The Users' Council is a subdivision of HKIAC. In an effort to promote the growing inter-
est of international dispute resolution in the Asia-Pacific regisn and to provide a placform
for the exchange of informarion and experience among useds of dispute settlement services,
HEKIAC established the Users’ Council in 2009. Membirship is open to individuals and
institutions, who wish to participate in shaping the fuitire of dispute resolution services in
Hong Kong and the region.

4. HK45

Founded in 2010, HK45 is a group for tader-45 professionals interested in the practice
of arbitration. The mission of the graip is to promore interest in, and knowledge of, issues
refating to arbitration. [t is intended to provide opportuniries for both professional develop-
ment and social interaction. Membership of HK45 is free.®

HK45 actively organizes ev2nts to discuss the latest issues in international arbitration and regu-
larly publishes newsletters o report on recent arbitration developments in the region. HK45
has also established an ambassador programme whereby young lawyers have been designated
by HK45 1o serve as an ambassador for the group and represent HK4 5 around the world.

5. HKMAG

‘The Hong Kong Maritime Arbitration Group (HKMAG) is a group within HKIAC estab-
lished in February 2000 for the purposes of promoting the development and use of maritime
arbitration and mediation in Hong Kong. HKMAG comprises a group of professionals resi-
dent in Hong Kong who are prepared to sit as arbitrators or mediators in maritime disputes.
A list of HKMAG arbitrators and mediators is provided on the Hong Kong Shipowners
Association website. 2 All empanelled arbitrators and mediators are specialists who are highly
experienced in deciding or managing maritime disputes. Through HKMAG, HKIAC has
gained significant experience and expertise in handling maritime disputes.

17 HKIAC Rules, art 10.3, schs 1 and 3.

12 HKIA‘: |l|.||n|;.-.¢. i | -'“'.I :ilbl.l u.|'|.!. 2 jn-d 3

W Lop paragraphs 3.76-3.80 for further on HKIAC tribunal secretary service.

T To join HK45, see <htep:/iwww. hkiac.org/hk45>.

1 See Hong Kong Shipowners Assoclation, Maritime Arbitration (2015) <hep:/fwww.hksoa.org/links/
maritime_arbitation.htmb> {last acoessed 14 December 2001 G).
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C. Arbitration at HKIAC

While HKIAC serves as a ‘one-stop shop’ by providing a range of dispute resolution services,
its primary functions are to administer arbitrations under its own arbitration rules or under
the UNCITRAL Rules and to serve as the statutory appointing authority pursuant o the
Arbitration Ordinance. This section explains the features of cach of these functions.

1. Administering arbitrations under the HKIAC Administered Arbitration Rules

On 1 Seprember 2008, HKIAC established its first ser of administered arbitration rules.
The 2008 HKIAC Administered Arbitration Rules (HKIAC Rules (2008)) were largely
based on the UNCITRAL Arbitration Rules (1976) (UNCITRAL Rules (1976)) as well
as the then-proposed amendments which led w the UNCITRAL Rules (2010). In devising
the HKIAC Rules (2008), the HKIAC Drafting Committee also drew inspiration from
the ‘light rouch’ administration approach of the Swiss Rules of Internarional Arbirration. The
Tight touch’ approach was intended to facilitate the arbitral process without unnecessary
bureaucraric interference. One consequence is that HKIAC doesmort scrutinize awards,*?
Instead, HKIAC places great emphasis in appointing the apprapiate and suitable arbitra-
tor for a given case and ensuring that the arbitrator performs ivis or her duties comperently
and renders a valid award. This approach also ensures thatthe arbitral cribunal makes its
decisions independently withour interference frem‘oie institution and minimizes any
delay from the time the tribunal renders the awstd to the time when the parties receive
the award.

Following the popularity of the HKIAC Rules (2008), HKIAC introduced the 2013
Administered Arbitration Rules (HKIAC Rules) on 1 November 2013. In drafting the
HEKIAC Rules, the Rules Revision Committee drew upon lessons learned from hve years
of administering arbirrations urer the HKIAC Rules (2008) and the recommendations
of arbitration practitioners;@citrators, indusuy specialists, and other stakeholders. The
HKIAC Rules maintain the 'light touch’ approach bur incorporate a number of innovative
mechanisms to facilitare cost-cfhicient and effecrive dispure resolurtion.

Recognized by the Global Arbitration Review as one of the best developments of 2013, the
HKIAC Rules reflect HKIAC's efforts to ensure quality administrative services and ivs abiliry
to address the changing needs of its users.? The result is a set of rules which feature the fol-
lowing key innovarive provisions to guaranree an efficient and effecrive arbirral process, with

the administrative support of the HKIAC Secretariat.

(@) Multiple-party and multiple-contrace provisions

In recognition of the growing complexity of international commercial disputes and a large
number of mulri-party and/or mulri-contracr cases,® the HKIAC Rules maximize the

£ This is in contrast ro the approach taken by, eg, ICC, SIAC, and CIETAC, which requines an award 1o be
scrutinized by the arbitral institution.

IO Clabal Arbitration Review, "“Vore Now for the GAR Awards 2014 (Global Arhitracion Review Awards
20014, 24 January 2014) <hipd/ghobalarbitrationreview.com/news/anticle/32341 fvote-gar-awards- 2014/ >
(accessed 14 December 20146).

¥ 1t has been estimated that about 40 per cent of arbitration cases worldwide involve more than two parties.
See Mathalie Voser, 'J'l.-'|u|t'|-|".'.|.r|:!fI [:H!FIJ.[E! and J'ninr.hr of Third Parties” in Albert _]:n. Van den F!nu'r_g tecd), 50
Years of the New York Convention: ICCA Invernational Arbicravion Conference (2009) 14 ICCA Congress Series
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ability of HKIAC and arbitral tribunals to handle these types of disputes. HKIAC has
introduced three mechanisms in its rules which deal with multi-party and multi-contrace
disputes:

(1) Joinder ﬂfﬁﬁ’ﬂrfr.iﬂnﬂ'f parties,™ The joinder provisions enhance the abiliry of a tribunal
o join an additional party to an arbicration and allow an additional party o request
joinder on a prima facie basis. HKIAC itself also gains prima facie power to join an
additional party if a request for joinder is submirtted prior to the tribunal’s constitution.
Unlike the parallel provisions in the HKIAC Rules (2008), the new joinder provisions
set our an express test for joining additional parries and clarify the consequences of the
granting of a joinder application.

(2) Consolidation.? Compared to other arbitral institutions, HKIAC has adopred a prac-
tical and fexible appmach to consolidation, The HKIAC Rules allow HEKIAC o
consolidate two or more arbitrations where the parties so agree or where all of the
claims are made under the same arbitration agreement or compatible arbitration
agreements in respect of the same transaction, or a series of related transacrions.
A notable feature is that HKIAC may consolidate several related arbitrations even
where the parties to each arbitration are different. Thigupproach properly accommeo-
dates the need for consolidarion in situations whererelated contracts are concduded
by different parties, for example, in the situatiéo of a chain of contracts. Such need
typically arises in banking, insurance/reinsiiance, construction, and ME&A cransac-
tions. While many other institutional «{d=s do not allow dispures arising in these
situations to be consolidated, ™ these dispures can be consolidated under the HKIAC
Rules. 2

(3) Single arbirration under mulriple conmaces. Under the HKIAC Rules, claims arising out
of or in relation to multiple <titracts can also be raised in a single proceeding from the
outset if certain criteria are satisfied. This provides parties with an efficient alternative o
consolidation.

(B) Tuin-rrack fee regime and standavd terms of appaintment

HKIAC is the first institution to offer parties an ability to foresee and control arbitrators
fees—a choice regarding the dererminarion of the arbitral tribunal’s fees calculared either
on the basis of the amount in dispute or on the basis of agreed hourly rates.® Where parties
choose the latter, the arbitrator’s rate shall not exceed a tee cap,® barring a contrary agree-

ment by the parties or determination by HKIAC, The HKIAC Rules also institute standard

343-410 ar 343. These figures accord with HKIACS experience, with over 20 per cent of new cases filed under
its ad ministered arbitration mbes in 2014 involving multiple parties or multiple conrraces, See Ruth Stackpool-
Moore, ‘Joinder and Consolidation—Examining Best Practice in the Swiss, HKIAC and 1CC Rules’ (2014)
44 ASA Special Series 16.

# HEKIAC Rules, art 27,

% See Chaprer 10 for further discussion on joinder of additional parties under the HKIAC Rules.

7 HKIAC Rules, arr 28.

& These institutional rules include the 1CC, ICDR, LCIA, and CIETAC Rules.

™ See Chaprer 10 for further discussion on consolidation under the HKIAC Rules.

0 HKIAC Rules, ant 29.

N See Chapter 10 for further discussion on single arbitration under mulriple contracs under the
HEIAC Rules,

X HKIAC Rules, art 10, schs 2 and 3.

# At the dare of writing, the fee cap is HK$ 6,500 hour (approximarchy US$8340).
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terms of appointment (subject to variations through party agreement or by HKIAC) which
must be agreed by all arbitrarors appointed in accordance with the HKIAC Rules. The
uniformity created by these features will facilitate negotiations between parties and arbi-
trators, leading o a transparent appointment process and quicker start to the substantive
proceedings. ™

(c) Emergency arbitrator procedures

The HKIAC Rules provide for emergency relief concurrent with, or following, the filing of 3.36

a Notice of Arbitration.® Given the urgent nature of emergency arbitrator proceedings, the
HEKIAC Rules provide a highly efficient process for an emergency arbitrator’s appointment
and his or her decision on the application for emergency relief. Under the Rules, HKIAC
will seck to appoint an emergency arbitrator within two days of HKIAC's acceptance of an
application for emergency relief. In practice, HKIAC has managed to appoint all emergency
arbirrators within just a few hours. After an emergency arbitrator is appointed, the parties
can expect a decision on the application within hifreen days from the date on which the emer-
gency arbitrator receives the file. Furthermore, a decision issued by an HKIAC emergency
arbicrator is recognized and enforceable under the Arbitration Opsdinance in the same man-
ner as an order or direction of the CFL%

(d) Expedited procedure

Under the HKIAC Rules, HKIAC is empowered to dedide whether an arbitration is to be
conducted on an expedited basis upon a party’s request.’” The HKIAC Rules broaden the
circumstances in which parties may apply for@hie’ expedited procedure. For example, the
Rules raise the applicable monetary threshold Yar the expedited procedure where the amount
in dispute does not exceed HK$25,000,0089 {the equivalent of over US$3 million). A party
may also apply for expedited proceduze when all parties agree or in situations of exceptional
urgency. If applicable. the expedited procedure will result in a presumption that a sole arbi-
rrator will hear the proceedingsind the award will be rendered within six months of trans-
mission of the file to the tribiinal, @

(e) Prima facie power to proceed

The HKIAC Rules also empower HKIAC to decide whether, and to what extent, an arbitra-
tion shall proceed where a jurisdictional question arises before the constitution of the arbitral
eribunal.® Unlike many other institutional rules, the HKIAC Rules |.':J‘m"ld:: a ear basis for
HEKIAC to keep arbitral proceedings moving torward where a party raises a jurisdictional
objection or seeks to interrupe the proceedings at an early stage.®

The provisions ser our above have proved to be extremely successful and well received by

users. HKIAC plays a critical role in implementing these provisions when administering
proceedings under the HKIAC Rules.

M See Chapter 7 for further discussion on arbitrators’ fees and rerms of appointment under the HKIAC
Rules.

B HEKIAC Rules, art 23.1 and sch 4.

% See Chapier 8 for further discussion on emergency arbitrator relief under the HKIAC Rules.

1 HKIAC Rules, art41.

# See Chapier 12 for further discussion on expedited procedure under the HKIAC Rules.

¥ HEKIAC Rules, art 19.4.

2 Sec Chapeer % for further discussion on HKIAC's prima facie power to proceed under the HKIAC Rules,
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pursuant to an arbitration agreement or an investment treaty. which either: (1) provides for
these procedures to apply; or (2) provides for arbitration administered by HKIAC under the
UNCITRAL Rules or words to similar effect. While the 2005 version may be interpreted o
apply only o arbitrations under the UNCITRAL Rules (1976), the 2015 Procedures incor-
porate updates which bring them in conformity with all versions of the UNCITRAL Rules,
ie the 1976 and 2010 versions (with or withour paragraph 4 of Article 1 as introduced in
2013). The 2015 Procedures create a single and user-friendly system that applies to arbitra-
tions administered by HKIAC under any version of the UNCITRAL Rules.

HEKIAC will perform the funcrions of the appoinring aurhority and administrator in
an arbitration under the 2015 Procedures and the UNCITRAL Raules. These functions

include:

(1) Interpretingall provisions of the 2015 Procedures including any associated schedules.™

(2) Amending the time limits provided for in the 2015 Procedures and any time limits that
HEKIAC has ser.®

(3) Issuing practice notes to supplement, regulate, or implement the 2015 Procedures from
time to time.*

(4) Examining and receiving the Notice of Arbitration, (Response to the Notice of
Arbicration, and other documents submitted by the pariies.®”

(5) Appointing an arbitrator if any party fails to makeshe appointment or the agreed pro-
cedure fails to result in an appointment. Whese HKIAC is to appoint a sole or presid-
ing arbicrator, it will usually follow the list procedure provided for in the UNCITRAL
Rules unless the parties agree or HKIAC gétermines otherwise.*8

(6) Determining a challenge against anaroitrator where the parties cannot agree to the
challenge and the arbitrator elecrs ot to withdraw.®

{7) Deciding whether, and to whak extent, an arbitration shall proceed if a jurisdictional
question arises before the 2itbunal is constitured.™

(8) Upon the parties’ requiesiy consulting with the tribunal to establish its hourly or daily
rates applicable to the arbitrarion.®*

{(9) Assessing whether a tee proposal provided by the arbicral cribunal is reasonable, and
making any appropriate adjustments in accordance with the UNCITRAL Rules.

(10} Ac the parties’ request, assisting in arranging wranscription, translarion, interpretartion,
and other logistical services at additional cost.™

(11) Facilitating correspondence among the parties and berween the parties and the arbirral
tribunal.

(12) Providing convenient facilities within which the arbitrations may be conducted.

M5 Procedures, art 5.1,

45 2015 Procedures, art 5.2,

#2015 Procedures, art 5.6,

47 15 Procedures, arms 68,

8 2015 Procedures, arc 9.

2 At the time of writing, the applicable procedure is st out in the Practicc Note on the Challenge of an
Arbitravor. which came into force on 31 Ocrober 2004: HKIAC, Practice Nove on the Challenge afan Arbitrator 200 4
-:||II!r.!.'n'.l'sug.ing.lllﬂqn:.'.nrg.f.\.llﬂufdrﬁ ule/files/ck_fillebrowser PDF arbirration’d_Practice™ 20MNowe_20014_0,
pdfs (accessed 14 December 2016).

2 2015 Procedures, are 11.

¥ 2015 Procedures, art 14.

2015 Procedures, art [5.2.
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(13) Providing general administrative or secretarial support for the arbitration or arbitral
rribunal, including monitoring compliance with schedules and rimelines, liaising
regarding the service of notices, arranging hearing facilivies, and organizing all other
marters necessary for conducting the arbitrarion.

(14) Managing and collecting deposits towarderghe costs of arbitration,

(15) Sertling the arbirral rribunal’s invoices.

(16) Fixing HKIAC's administrative fees.5

(17) Upon any party’s request, assisting in the fling or registration of an award in countries
where such filing or registration is required by law.>

HEKIAC charges registration and administrative fees for administering an UNCITRAL arbi-
tration. These fees are set our in a fee schedule published on HKIAC's website. 8

4. Appointing authority in ad hoc cases seated in Hong Kong

Since 1997, HKIAC has served the statutory function of the appointing authority pre-
scribed under the Arbitration Ordinance. Under the Arbitration Ordinance, HKIAC has
the following functions:

(1) Determining the number of arbitrators where the partieshave not reached an agreement
on the matcer.*”

(2) Appointing an arbitrator where a party fails 25 Wake an appointment, or the agreed
appointment procedures fail to result in appeisitment of an arbitrator.®®

(3) Appointing a mediator if a person desigrGigd by an arbitration agreement fails to make
the appointment.*

When carrying out the above funcrans, HKIAC follows the Arbitration (Appointment of
Arbitrators and Mediators and Diéasion on Number of Arbitrators) Rules (Cap 6G09C) (the
Appointment Rules) ® In fulfilling its funcrions, HKIAC must consider the various facrors
set out in the Appointment Rales® It also has an additional responsibility of involving the
Appointment Advisory Beard, consisting of eleven members from a diverse range of indus-
try groups, to ensure that marters are determined with transparency and involvement of
stakeholders.® Before HKIAC appoines an arbitrator or mediator, or decides che appropriate
number of arbitrators for a particular dispute, HKIAC must consult with at least three members
of the Appointment Advisory Board and must consider their advice bur is not bound by it.®

32015 Procedures, are 16.

3015 Procedures, sch |, para 4.

#2015 Procedures, art 18,

% Sec the Fec Schedule to the 2015 Procedurcs ar HEIAC, Fee Schedule for HRKIAC Procedures for the
Adminigration af Arbitration wnder the Arbisration Rules 2015201 5) <hipe/lwww. hkiac.org/arbitration/ rules-
pracrice-notes proced ures-ad minisrration-intermational> {last acoessed 14 Diecember 2016).

7 Arbitration Ordinance, s 23.

# Arbitration Ordinance, s 24.

# Arbitration Ordinance, s 32.

@ “The full text of these Rules is available a: Legislative Council, Arbitnation (Appointment af Arbitnators
and Mediators and Decivion on Number of Arbivators) Rules (Cap 609C) (20014) <hopelfaww legislation gov.
hklblis_pdf.nsff6799165D2FEE3FA94825755E0033E532/ D4546FCOBA44AF37 48257 B990054661 [
SFILE/CAP_609C_¢_b5.pdf> (last acoessed 14 December 2016).

81 Appointment Rules, rr 7{1), 9(1}, and 11{1).

& Appointment Rules, r 5.

5 Appointment Rules, r 5.
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The Appointment Rules provide for specific procedures for a party to request HKIAC to
determine the number of arbitrators and to appoint an arbitrator or a mediaror. A requesting
party must com F-]I:tl: Form 1 for appointment of an arbitrator,® Form 2 for a decision on the
number of arbitrators,® or Form 3 for appointment of a mediator.® HKIAC charges a fee
for processing each of these applications.®

D. Mediation at HKIAC

As part of HKIAC s remit as a one-stop shop for dispute resolution services, HKIAC currently
maintains a roster of over 1,000 accredited mediators for public appointments. HKIAC has
three panels of mediators, ic the General Panel, the Family Panel, and the Panel of Family
Supervisors. Mediators admirted onto these panels must saristy the relevant requirements
of HKIAC. Mediators on the General Panel can handle mediations of a wide variery of
dispures. Mediators on the Family Panel are trained 1o facilitate separating/divorcing cou-
ples to reach agreements regarding any ongoing arrangements for their children and/or the
resolution of any related fnancial marters. The Family Supervisors are experienced family
mediators who assist in family mediation trainees.

HEKIAC published a set of Mediation Rules on 1 August 1999, "Where the parties have stipu-
lated in their contracr, or by subsequent agreement, to 3dcpt the Mediation Rules, they will
notify HKIAC if they have agreed on a mediator and ifthe proposed mediator is willing to
serve. If the parties fail to agree within the rime ®eried stipulated in the Mediarion Rules,
they will request HKIAC to appoint a qualifisd mediator or mediators. Upon receipt of an
application to appoint a mediator or medistors pursuant to the Mediation Rules, HKIAC
shall appoint a suitable person, having segird to:

(1} the nature of the dispure;

(2) the availabilicy of mediarodisi

(3) the identity of the parties;

(4) the independence and impartiality of the mediator(s);
(5) any stipulation in the relevant agreement; and

(6) any suggestions made by the parties themselves.

HEKIAC may request parties to submic burcher information, and where a party fails to sup-
ply the information within the specified rime, HKIAC may appoint a mediator based on
the information available. HKIAC charges a fee for the appointment service.® A mediator
will charge the parties a mediation service fee on an hourly basis, the amount of which shall
depend on a number of factors, induding the nature and complexity of the dispute and the

8 Form 1 is available ar HKIAC, Forme 7 <hrepe! fwww. hkiac.org/sites/defaulc’fles/ch_Alebrowser/ PDES
:.rHtl.‘.lI!:inr'u'f‘-rd|ii_Fl:'srn"l_I_n.u:'u-dl_ﬁ'rr_."tp]jnintL‘:‘hEn!l:F'_ﬁnrhl[ﬂ[ur.F.‘l f= -[nu.r_'esh| L4 December Eﬂ]ﬂ].

5 Form 2 isavailable at HEIAC, Form 2 <hrope/fwow. hkiac.org/sives/ defaulv'files/cl_hlebrowser/ PDF/ arbi-
tration/5diti_Form_2_Application_for_Decision_on_Mumber_of _Arbitrators.pdf> {accessed 14 December
20116).

% Form 3 is awailable at HKIAC, Form 3 <hiep:/ fwww.hkiac.org/sives/defaule/files/ck_filcbrowser/I'DFS
arbirration/3diii_Form_3_Application_for_Appolntment_of_a_Mediatorpdf> (accessed 14 December 2016).
& At the time of writing, the fee charged for processing a Form 1 or Form 2 application is HKE8,000.00,

B oA the time of \.l.-'.rl'li.rlg_, the Fee for the :|.|'.|p-|:|'|n|!me nt of an arbitrator is HK32.000.00 (e HEKS1,000.00

per party).
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professional qualifications of the mediator.® When HKIAC has appointed a mediator, it
shall notify the parties and the mediator accordingly.

As indicared above, HKIAC may also appoint mediators pursuant to section 32 of the
Arbitration Ordinance, which designartes HKIAC as the statutory appointing authority 1o
appoint 2 mediator during the course of an arbitration.

To promote the development and use of mediation as an alternative method of resolving dis-
putes, and to meet the increasing demand for mediarion services, the Hong Kong Mediation
Council (HKMC) was ser up within HKIAC in January 1994. HKMC is run by a com-
mittee responsible for coordinating acriviries and promoting the use of mediation in a wide
variety of areas. HKMC has ser up various mediation interest groups concenrrating their
mediation activities in specialist areas such as commercial, construction, family, and general
matters. HKMOC and its mediation interest groups hold seminars and meetings on various
aspects of mediation from time to time.

E. Adjudication Service

HKIAC established a set of Adjudication Rules in Sentesaber 2008, These Adjudication
Rules provide for the quick disposition of disputes and are used most frequently in con-
struction macters, Parties may agree on the appoiiment of the adjudicator, but in defaule
HKIAC may appoint the adjudicator.™ Any @djudication decision takes effect as a settle-
ment agreement under the Arbitration Owisnance.” Adjudication, as distiner from arbi-
tration, is only of a preliminary nature and'is often undertaken during the subsistence of a
contract. Accordingly, any decision afthe adjudicator will not bind any subsequent tribunal
ot court, or prevent such decisionsmakers from considering the dispute.™

F.(Jomain Name Disputes at HKIAC

HEKIAC places grear emphasis on providing online dispute resolution services for resolving
domain names dispures.

In 2001, HKIAC accepred appointment from the Hong Kong Interner Registration
Corporation Limited (HKIRC) to resolve disputes concerning domain names registered
under the .hk country code Top-Level Domain (ccTLD).

In 2002, HKIAC entered into a joint venture with CIETAC o establish the Asian Domain
Name Dispute Resolution Centre (ADNDRC). The ADNDRC is a charitable institution
registered in Hong Kong and provides a variety of domain name dispute resolution services.
It is one of the only five dispute resolution providers appointed by Internet Corporation for
Assigned Names and Numbers (ICANN).*

% In practice, such a mediation service foc can range from HKS1,000fhour to HKS 5,000/ hour.

a .ﬁ.l.liur.l'll,:ltil:m Rules (2008), rr 10=16,

" Adjudication Rules (2008), r G8.

72 Adjudication Rules (2008), r 84,

¥ List of Approved Dispute Resolution Providers ICANN <hepss/fwww.icann.ongf resources/ pages! pro-
viders-6d-2012-02-25%-en> (last accessed on 14 December 2000 &).



Copyrighted Material
G, Oiher Services ar HKTAC

to suit the requirements of any event, meeting, or hearing. In addition, HKIAC provides a
wide range of individualized services including global videocontferencing, horel and airline

reservations, and onsite catering,

HEKIACY facilities are located in a prime office building in the central business diserict of
Hong Kong, overlooking the famous Victoria Harbour. The building is within a ive-minute
walk or taxi ride from most major law firms, financial institutions, companies, and hotels.
These facilities are available for HKIAC and non-HKIAC cases. In recent years, HKIAC'
hearing facilities have attracted high profile snwestment treary cases, such as Michael
McKenzie’s US53.75 billion claim against Vietnam, the Cambodia Power Company's
ICSID claim against Cambodia and Tethyan Copper Company Pty Limited’s ICS1D claim
against Pakistan,

These arrangements have been made possible pursuant to the cooperation agreements
entered into berween HKIAC and 1CSID, and PCA respectively. HKIAC has also entered
into similar arrangements with forty-four other arbitral institutions.

HKIAC' hearing facilities have received global recognition inzliding high rankings in
GAR's latest hearing centres survey. The survey ranks HKIAC Besi for its location, value for
money, I'T services, and helpfulness of staff.® Further derailsabout HKIAC's hearing facili-
ties are available on the HKIAC website.®

2, Tribunal secretary service and training

Recognizing the growing market demand forivibunal secretaries and the significant value
they can add to the arbitral process, HKIAT antroduced its tribunal secretary service and
an accompanying set of guidelines in Jute 2014, This service allows the HKIAC Secretariat
members to perform the funcrion oferibunal secretary in HKIAC and ad hoc arbitrations
concerning either commercial or ifvestor-state disputes. HKIAC is one of a very small num-
ber of institutions thar provideciibunal secretary services® and won the 2015 GAR innova-
tion award for providing such services.

Both the 2013 and 2008 versions of the HKIAC Rules expressly recognize the appoint-
ment of tribunal secretaries in arbitrations governed by these Rules.® The appointment of
HEKIAC' Secretariat members as tribunal secretary saves time and money for parties, and
provides useful insights on HKIAC arbitral procedures at competitive races. An arbicral
eribunal who wishes to appoint an HKIAC Secretariat member as a secretary should send a
written request to HKIAC, who will endeavour to designate a suitable Secretariat member
to assist the tribunal as soon as practicable.®

An HKIAC Secretariat member's appointment as tribunal secretary in an arbicration admin-

istered by HKIAC will be governed by HKIACs Guidelines on Use of Secretary to Arbitral

¥ 'HKIAC Achieves Top Rankings in GAR Hearing Cenrres’, HKIAC News, 5 November 2015 <hop:/f
www, hliac.org/news/hkiac-achieves-top- rankings-gar- hearing-centres-survey> (accessed 14 December 2016).

% HKIAC, Facilities amd Sevvicer (2016) <htepe/!www hkiac.org/our-services/facilidies» (acoessed 14
December 2001 6).

& Oxher instirutions that also provide tribunal secretary services are the 1CS10 and PCA,

B8 HEKIAC Rubes, arr 13.4;: HKIAC Rules (2008), art 14.5.

¥ Further information about the procedure for requesting the tribunal secretary service can be found ar
HEL‘IC, Tribunal .":H.Trﬂfl:f Service {m]ﬁ} -:|'|.!l'F:Hm.hkLﬂr;.nrgJ':mr-:h:n'ir:exf[Hhuml-mm!jr_'r'-w:iﬂe:-
(last accessed 14 December 2016).
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Tribunal, unless the parties agree otherwise.® The Tribunal Secretary Guidelines contain
derailed guidance on the appointment, challenge, duties, and remuneration of rribunal
secretaries, They reflect the modern practice of the use of tribunal secretaries and directly
address many potential concerns associated with this pracrice.

As an extension of the award-winning tribunal secrerary service, HKIAC launched the world’s
first tribunal secretary accreditation programme in December 2015. The programme, held
around the world, is aimed to train and accredit a new generation of qualified tribunal secre-
taries through practical training and exercises.

The programme is overseen by a senior advisory board™ and raught by a faculry of experienced
arbitration practitioners who have been or currendy serve as tribunal secretaries.® HKIAC
was nominated for the 2016 GAR innovation award as a result of this new initiative.®

3. Fundholding service

At the parties’ request, HKIAC can hold funds for HKIAC and non-HEIAC arbitrations.
This service covers advances for costs of arbitrators, mediators, or adjudicators, security for
costs, and security for the amount in dispure. HKIAC's fundb@lding service allows for funds
to be held in a neutral account for payments when requested:

HKIAC charges an annual administrative fee for holding funds to cover fees and expenses of
arbitrators, mediators, or adjudicators and a differézin fee for holding security for the amount
in dispute or security for costs.™ Statement of atdsunts will be sent to the parties and arbitra-
tors/mediators/adjudicators every quarter,

4. Authentcation service

As required by Article IV(1) of the\New York Convention, parties secking enforcement of
an arbitral award in a foreign New York Convenrion stare may be required by the enforcing
court to submit a ‘duly authiendicared original award or a duly certified copy’. In such circum-
stances, parties may request that HKIAC authenticare an HKIAC award or ad hoc award
made in Hong Kong for this purpose. HKIAC can authenticare awards made in HKIAC
administered arbitradons or awards made by arbitrators appointed by HKIAC in ad hoc
arbitrations seated in Hong Kong,

% The full texe of the Guidelines can be found ar HKIAC, Cruideline an Lke af Secvetary to Arbitral fribunal
(201 6) < http:-".l'www.h kia-u.urp’s'rt:‘m'dc’fa.ult-"ﬁh‘#ck_ filebrowser/ PDF/ services  H KIACS 200G uidelines% 20
on%20Use% 200 205ecretary36 2000 % 20A rbitral %20 Tribunal%20- %20Final . pdf> (last accessed 14
Diecember 201 6).

9 Ar the date of writing, the board members include Neil Kaplan QC, Henri Alvarez QC, Doug Jones AC,
Michael Hwang SC, I'rof Gabriclle Kaufmann Kohler, Hilary Heilbron QC and Julian Lew QC.

%2 Ar the date of writing, the faculty members include Nicolas Wiegand, Romesh Weeramanery, Chester
Brown, Niuscha Bassiri, Olga Boltenko, Maralic Reid, Joshua Fellenbaum, Janet Whinaker, Angeline Welsh
and Sarah Grimmer.

¥ GAR  Awards 2016:  Innovation by an Individual or Organisation, 2 February 20016
cll[liJ:.I'.rﬂlnln|'.|.|"|:|-i|!r.hl'ii:|n.rl:'l.'il:'l.l.'.r_'-l1n:u'||uwm':lrl|::|ﬁ|'_"'|riﬁ-'i_T.I'H;raH“'urdx-ln|ﬁ-i|:|||'|1:|l.-'a[i11|hi|:‘|.-|.|il.-'ii.1ul|-|.1rﬂ:llll.ufin::ru':-
(lasr accessed 14 December 200 6).

B Asat the date Drmling, the administrative fee for holding funds to cover fees and Expenses of arhitrators,
mediators, or adjudicators is HKS4,000.00 per party per annum and HEK$10,000.00 per annum for holding
socurity for the amount in dispure or security for costs.
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HKIAC currently charges HK$3000 for authenticating an award made in an ad hoc arbitra-  3.84
rion seared in Hong Kong, It does not charge any fee for authenticaring an award issued in
an HKIAC administered arbirration,

5. Secretariat support service

HKIAC provides secretariar services for the following institutions: 3.85

(1) Chartered Institute of Arbitrators (East Asia Branch). Established in 1972, the Chartered
Institute of Arbitrators (East Asia Branch) is now the largest overseas branch of the
Chartered Institute of Arbitrarors with almost 1,900 members. The Charrered Institure
of Arbitrators provides training and education to its members as well as arbitrator
accreditation programmes.

(2) Hﬂﬂg fﬂng frstitute ﬂf:‘lrﬁiﬂﬂi‘um The Hnng Hnng Institute of Arhitrarors (HKIA)
was established in 1996 with a mandarte to promore arbitration and other forms of alier-
native dispute resolution methods in Hong Kong, HKIArD also provides training for
arbirrators and mediarors, and sets standards for the conduct of arbitrators and media-
tors in Hong Kong,

(3) Society of Construction Law. Established in 2001, the Sociery@F Construction Law Hong
Kong promaotes construction law through educarion and research in this area. There are
approximately 250 members in the Society of Congsuition Law.

(4) Hong Kong Mediarion Accreditarion Asociarion fiveited. The Hong Kong Mediation
Accreditation Association Limited was establishiad with the support of the Hong Kong
government to unify the standard serding Gsdy for mediator accreditation. The four
founding members include: the Hong Koig Bar Association, Hong Kong Law Society,
HKMC, and HKIAC. The aim of.this body is to set standards for all professionals
involved in mediation in Hong Ko, to accredit mediators, to set standards for media-
tion rraining courses in Hong Kong, and to approve such courses upon satisfying the

requisite standards.

H. Case Statistics

Having managed over 9000 cases since its establishmentin 1985, HKIAC maincains one of  3.86
the largest caseloads in the Asia-Pacific region. Table 3.1 summarizes HKIAC's case statistics
from 2010 to 2015:

Table 3.1 HKIAC case statistics 2010-15

20 2011 2012 2013 2014 2005

Total disputes 624 502 456 463 477 520
Owerall arbitrations 291 275 293 260 252 271
Administered arbitrations 1t 4] Ll Rl 1 116
Mediations 226 100 47 i3 24 22
Domain name dispul:-s 107 127 116 17 201 2X7

As reflected in Figure 3.2, the number of administered arbitrations referred 1o HKIAC expe-  3.87
riences a steady growth every year.



3.88

3.89

3

Copyrighted Material
Iniroduction to HKTAC

140 -

120 4

100 -

80+

60 +

40 -

20 4

2009 2010 2011 2012 2013 2014 2015
Figu.l'?e 3.2 HKIAC-administered arbitration 2010 to 2014

In 2015, HKIAC handled a total of 520 new disputes, out@¥which 271 were arbitrations,
227 were domain name dispures, and 22 were mediations. Within the 271 arbicrations, 116
were administered by HKIAC. This represents a 5.5-bercent growth from 2014 and 2 43.2
per cent increase from 2013, The total dispute.vdite of the arbitration cases also increased
from 175%2.8 billion in 2014 o US$6.2 billi&e in 2015, HKIAC continues to be one of
the most popular venues for cross-border £lisputes, as 94.8 per cent of its new administered
arbitrations in 2015 were international cases featuring parties from forty-one jurisdictions.

While HKIAC continues to serve a5 popular institution for China-relared dispures, 2015
saw an increase in cases involviiyg parties thar were not from mainland China or Hong Kong,
In 2015, HKIAC handled(hve types of disputes which included commercial dispuces
(50.0 per cent), constraditen disputes (22.2 per cent), maridme disputes (17.9 per cent),
corporate disputes (9.0 per cent), and insurance dispures (0.9 per cent).

I. Overview of the Arbitration Process under the HKIAC Rules

The arbitration process under the HKIAC Rules is illustrated in Figure 3.3, which com-
mences with the filing of the notice of arbitration, and concludes with the arbitral wribunal
issuing the final award.

The following chaprers will discuss the procedure under each provision of the HKIAC Rules
in detail.
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as the willingness of the judiciary to issue interim reliefin support of arbitration and the
standard applied to sct aside an award.

(b) Arbitrabiliey. The arbicrability of a dispute is generally decided by the law of the sear,
Parties should choose a sear where the relevant dispurte is capable of settlement by arbi-
tration under the law of the sear.

(c) Enforceability. Parties should choose a seat within the New York Convention Seates, so
an award issued at the seat will be enforceable under the New York Convention.

The choice of seat is, therefore, one of the most important aspects of any arbitration agree- 4.1
ment. It should be noted that, while the seat was, traditionally, and continues to be the

place where many or all of the hearings in the arbitration will be conducred, it is not tied

to the physical location of the arbitration. Theretore, the tribunal may decide to hold hear-

ings elsewhere for reasons of convenience, such as taking evidence from witnesses located
elsewhere.

(d) Uke of an arbitral institution and ity rules

Parties should consider whether they require their arbitration to be administered and over- 4,12
seen by a recognized arbitral institution or whether they are content to adopt an ad hoc
procedure.

Parties often choose to have their arbitrations administered bycan institution given the struc-  4.13
wure provided, clarity on and remedy for many anvicipaséd Gircumstances parties may face
during the course of an arbitration, and useful assisyince from an arbitration institution.
Most arbitral institutions, such as HKIAC, are eguéoped with a Secretariac thar administers
arbitrations. As per the HKIAC model clause. 548 recommended thar parties who agree to
institutional arbirrarion specify both the instivurion and its corresponding rules. While a
handful of institutions administer arbitrations under other institutions’ rules, HKIAC has
a general policy of not doing so on thit-basis that to do so may run the risk of the resulting
arbitration award not being enforceable, It should also be noted thar the 1CC has expressly
stipulated in its latest rules dhatite 1CC Court is che only body authorized wo administer
arbitrations under its rules, Therefore any arbitration clause thar designates a different insti-
rution to administer the ICC rules may give rise o arguments as o which institution has the
authority to administer an arbitration under the clause, and this issue might result in non-
enforcement of the arbitral award.?

Under an ad hoc arbitrarion, the parries can creare their own rules. The key advantage is  4.14
therefore fexibility, and parties may find thar the involvement of an institution is unnec-

essary if an experienced and engaged uibunal is appointed. In practice, however, ad hoc
arbitration requires a great deal of cooperation (and some goodwill} between the parties. An
uncooperative party may render an ad hoc arbitrarion inefhicient and costly.

(e) Number of arbitrators

It the parties do not specity the number of arbitrators in their arbitration clause, the HKIAC  4.15
Rules provide that HKIAC shall decide whether the case shall be referred to a sole arbitrator
or to three arbirrators, raking into account the circumstances of the case, as discussed further

! See the Chinese court decision refusing ro enforce the Alktors o frsdgma award ((ZEEE S (2001) ATHLH
WEHTE, A TR .
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in Chaprer 7.3 Nevertheless, it is generally desirable for the parties to express their preference
on the number of arbitrarors in the arbitrarion clause in order o avoid delays during the
Appointment process.

The HKIAC model clauses prompr parties to specify the number of arbitrators, It is custom-
ary for a tribunal o consist of three members in an international arbitration where the case
is complex and the amount in dispute is large. But where the complexity of the case and the
amount in dispute do not justify the appointment of three arbitrators, a single arbitrator may
be preferred. See Chaprer 7 for further detail.

(f) Language of the arbitration

The language of the arbitration has many practical implications: it may affect the choice of
counsel, the appointment of arbitrarors, and the selecrion of witnesses. Parties should gener-
ally specify the language to be used in proceedings in their arbitration clause. The HKIAC
model clauses recommend chat parries specify the language of the arbitration (bur do not

deem such a provision mandarory). Iis generally advisable o select a single language to save
costs and increase efficiency of the proceedings.

It the parties tail to choose the language of the arbitral procdedings, the instirurional arbicra-
tion rules will often fill the gap. As discussed in furcher-deétail in Chaprer 9, Arricle 15.1 of
the HKIAC Rules provides that unless the parties.utye agreed the language of the arbirra-
tion, the arbitral tribunal shall decide this issue andFhay decide to conduct the arbitration in
multiple languages if the circumstances so reguiire.

(g) Law governing the arbitration agreemei

Under the doctrine of separability wivish is afirmed by Article 19.2 of the HKIAC Rules,
an arbitration agreement is separas and divisible from the underlying substantive contract.
Accordingly, the law governing the arbitration agreement may be distinct from the law gov-
erning the contract and thebaw of the sear. The governing law of an arbitration agreement
generally deals with the existence, scope, validiry, interpretarion, performance, termination,
breach, and enforceability of the arbitration agreement,

Recent Hong Kong,* English,* and Singaporean® case law demonstrates the approaches in
different jurisdictions to determine the law which governs the arbitration agreement in the
event that the parties fail to elect such law in the arbitration clause. The case law does not
speak entirely with one voice: different tests have been formulared o derermine this ques-
tion, As a resulr, this issue has given rise to uncerainty as to which law governs the arbirration
agreement in the absence of an express choice.

HEKIAC's model clauses were updated in August 2014 wo allow parties to designace the gov-
erning law of their arbirration agreement. This provision is oprtional in the HKIAC model
clauses set out in section B. However, parties would be well advised to include a specihc
choice of law for their arbitration agreements particularly where the law of the underlying
agreement and the law of the sear are different. This is to aveid both the uncertainty and the
costs of disputes arising in relation to the governing law of their arbitration agreement.

¥ HEKIAC Rules. art 6.1

2 Klackner Pentaplas: Grbh o Ca Ky v Advance Technofogy (HE) Co Lid [ 2001 1] HKCFI 458.

* Sulimerica Cut Nacional De Seguror 54 & Others v Enesa Engenbaria 54 & others [2012] EWCA Civ 638,
8 FirstLink Investments Corp Led v GT Payment Pre Ltd and others [2014) SGHCR 12.
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The HKIAC mode clauses do not contain a ‘choice-of-law’ clause for the underlying contract.  4.22
This type of dause regulares the law governing the subject of the dispute, sometimes also known

as the ‘substantive law’ of the contract, It is generally advisable for partics to include a choice-of-

law clause in a separate clause rather than as pare of the arbirration clause. This avoids confusion

as 1o whether the choice of law is intended 1o govern the substantive dispure or the arbitration,

B. HKIAC Model Clauses

HEKIAC has drafred four model arbitration clauses. As discussed above, parties may use these 4.23
clauses either in their original form or with certain modifications based on the parties’ prefer-
ences or the requirements of any applicable law.

1. Arbitration under HKIAC Rules

Where parties wish to refer any future dispures to arbitration in accordance with the HKIAC  4.24
Rules, the following model clause may be adopred:

Any dispute, controversy, difference or claim arising our of or relaring\tt this contract, includ-
ing the existence, validity, interprerarion, performance. breach gr'termination thereof or any
dispure regarding non-contractual obligations arising out of ayveliting to it shall be referred 1o
and fnally resolved by arbitration administered by the Hode Kong International Arbitration
Centre (HKIAC) under the HKIAC Administered Arbitra)ion Rules in force when the Notice
of Arbitration is submirred,

“The law of this arbitration clause shall be ... (Hong kong law).”

The sear of arbitration shall be ... (Hong Kong):

**The number of arbitrators shall be ... {one or three). The arbitration proceedings shall be
conducted in ... (insert language).®

Where parties to an existing dispuee (in which neither an arbitration clause nor a previous  4.25
agreement with respect to arbitration exists) wish to refer their dispure to arbitration under
the HKIAC Rules, they may agree to do so in the following terms:

We, the undersigned, agree to refer to arbitration administered by the Hong Kong International
Arbitration Centre (HKIAC) under the HKIAC Administered Arbirrarion Rules any dispure,
controversy, difference or claim (including any dispute regarding non-contracrual obliga-
tions) arising out of or relating to:

(Brief description of contract under which disputes, controversies, differences or daims have
arisen or may arise).

“The law of this arbitration agreement shall be ... (Hong Kong law).?
The sear of arbitration shall be ... (Hong Kong).

**The number of arbitrators shall be ... {one or three). The arbitration proceedings shall be
conducted in ... {insert |:|ngu:|g-|:].1{'

!'.iign-r:d: (Claimant)
Signed: (Respondent)
Date:

T This provision is opricnal.
& “This provision is optienal.
¥ This provision is oprienal.

"% This provision is oprional,
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The sear of arbitration shall be ... (Hong Kong).
**The number of arbitrators shall be ... (one or three). The arbicration proceedings shall be
conducted in ... {insert language).

C. Other Considerations

1. Mandatory national laws: Substantive or procedural

In most jurisdictions, there are mandarory provisions of law which restrict the parties” ability
to choose freely the law or legal rules which apply to their arbitration agreement. These man-
datory requirements are provisions of the applicable law which are not subject w conerary
agreement of the parties.

For example, it is a mandatory substantive requirement of China’s Arbitration Law
that the contracring parties provide for insticutional arbitration, failing which case the
arbitration clause is likely to be deemed invalid under Chinese law." An award made
in mainland China under an ad hoc arbitrarion agreement will not be enforceable in
mainland China.

2. Conditions precedent

Parties may choose to include conditions precedent in theirsebitration thar must be sarished
before an arbirral tribunal may hear and determine a giiim. The most common conditions
precedent are mulri-tiered dispure resolurion clauses:Such clauses include agreements 1o
negotiate or to mediate before the right to arbitzéte may be invoked. These provisions con-
tain enforceable conditions precedent o arbitrition in certain jurisdictions, provided thar
the conditions precedent are set our withSuthcient cerrainty and derail as to the process
involved." For example, it is importafgi-thar the parties stipulate when they may escalate
from one tier to the next,

The main advantage of multi-ties&d clauses is the possibility of amicable settlement prior o
the launch of arbitral proceedings (which might be costly and disruprtive to the parties). This
15 tempered by the fact that if amicable settlement is possible, the parties would likely wish
to explore such possibilities in any event. Pre-arbitral tiers may therefore simply delay and
obstruct the commencement of arbitral proceedings.

3. Procedural considerations

Parties may wish to include provisions relaring to procedure and evidence in their arbitra-
tion clause. Such provisions can assist in the efficient resolution of a dispute by staring the
time period within which an arbicral award must be rendered or the procedural steps 1o be
followed. One example of a procedural consideration that may be necessary in an arbitra-
tion clause is that many institutional arbitration rules provide for emergency relief, either

1% Sce Klockner Pentaplart Grbl o Co Kg v Advance Technolagy (HK) Co Led [201 1] HKCFI 458 (citing are
I s I!|1.|: FR[: ."I.t|.1j1|'a!i|::h I.'l.".'r, 'n'|1i1.'|1. pl'l:wirjn:: '“r:n Jrl:ill'.u!il::h IEI"I:I.‘II"II:hI COnLRS o o I.IIII'JI:.'I" prl:r'u'ini::lllx
concerning the matiers for arbitration or the arbitration institution, the partics may reach a supplementary
agreement. If no such supplementary agreement can be reached, the arbitration agreement shall be null and
void').

T able o Wireles v TEM LK flﬂﬂll 2 All ER (Coamm); see also Errfrates Tm.ﬂ'lfﬂ.g' Agency FIe o Priene
Mineral Expores Privare L [2014] EWHC 2104 (Comm).
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by the appointment of an emergency arbitrator,'® or by expedited formartion of a tribunal "
Typically, where the chosen institutional rules offer emergency arbitrator procedures, parties
must expressly choose to opt out of such procedures in the arbitration clause if they do not
wish them to apply.

4. Multiple parties or multiple contracts

Parties may wish to include special provisions in their arbitration clause o cover a situation
where there is a single contract to which there are more than two parties or where there
are a number of contracts which are interlinked, possibly with different parties. Drafting a
bespoke clause for multiple parties or multiple contraces requires a detailed understanding of
the relationship berween the different parties and contracts and of the type of disputes that
may arise, and therefore careful drafting,

By agreeing to arbitrare under the HKIAC Rules, parties are deemed to have given consent
to the possibility of joinder and consolidation in advance of any dispute in accordance with
the provisions of Articles 27 to 29 (see Chapter 10 tor further derails). Accordingly, parties
do not need to include particular provisions in their arbitration-clause if they choose to apply
the HKIAC Rules.

18 Schedule 4 of the HKIAC Rubes, sch 1 of the SIAC Rules, art 29 of the 1CC Rules, and art 9B of the
LCIA Baules
12 Article 41 of the HEKIAC Bules, art % of the SIAC Rules, and art 9A of the LCIA Rules.
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GENERAL PROVISIONS OF THE HKIAC
RULES (ARTICLES 1-3)

A, Article | —5Scope of Application .02 C. Artide 3—Interpretation
B. Article 2—Notices and Calculation of Rules 5.22
of Periods of Time 510

This chapter examines those provisions that generally fiame an arbitration under the 5.01
HEKIAC Rules. Section A discusses Articles 1.1, 1.3, ato-i1.4 (scope of application of the
HKIAC Rules and arbitrations which may be administéred under the HKIAC Rules) as well
as Article 1.2 (how the HKIAC Rules interact withihe other rules promulgared by HKIAC).
Section B discusses Articles 2.1 and 2.2 (how notices and other written communication
should be delivered and when they will deemved 10 have been received) and Arricles 2.3 and
2.4 (calcularion of time limits under the SHKIAC Rules). Section C discusses Article 3 (deh-

nitions of key rerms used throughourthe HKIAC Rules).

A. Article 1—Scope of Application

1. Article 1.1: Arbitration agreements to which the Rules apply

These Rules shall govern arbitrarions where an arbitration agreement (whether entered into
betore or after a dispute has arisen) cither: (a) provides for these Rules to apply; or (b) subjecr
to Articles 1.2 and 1.3 below, provides for arbitration ‘administered by HKIAC' or words to
similar effec.

(a) Purpose

Parties to an arbitration may select an arbitral insticution o oversee the resolution of their  5.02
dispure. It an arbirral institution is selected, thar institution’s procedural rules will apply.
Article 1.1 describes how parties may agree to apply the HKIAC Rules for their arbitradion.

The Rules may be adopred in both domestic and internarional arbitrations.

(B) Arbitvavion agreement

Parties must indicate their intention for the HKIAC Rules to apply in an arbitration agree- 5.03
ment {or another agreement in which there is an arbitration clause) at any time before or

after a dispure has arisen. An arbitration agreement is a necessary prerequisite for arbitration

and forms the basis of the arbitral tribunal’s jurisdiction,
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Article 1.1 provides that for the Rules to apply, the agreement must either: (1) indicate the
HKIAC Rules are to apply: or (2) provide for arbitration ‘administered by HKIAC' or words

to similar cffect. By way of example, the HKIAC model dauses refer to arbitration admin-
istered by the Hong Kong International Arbitration Cenrre (HKIAC) under the HKIAC
Administered Arbitration Rules’. The HKIAC Rules may also apply where an arbitration
agreement provides for ‘words to similar effect” of ‘administered by HKIAC'. Whether the
words used in an arbitration agreement constitue ‘words to similar effect’ for the purposes
of Arricle 1.1(b) is to be assessed on a case-by-case basis.

If an agreement simply provides for ‘arhg:lrli?ciun administered by HKIAC' withour specify-
ing which version of the HKIAC Rules, ¥ ference must be made to Articles 1.2 and 1.3 (see
paragraphs 5.06-5.09 below) to determine which version of the rules will apply. To avoid
uncertainty, parties should endeavour to indicate which version of the Rules administered
by HKIAC is to apply in their arbitration agreement.

2. Article 1.2: Relationship with other arbitration rules

Norhing in these Rules shall prevent parties to a dispure or arbirration agreement from nam-
ing HEIAC a= appointing :|ut|11:|nrit_'|.'1 or from requésting cerfdain administrative services from
HEIAC, withour subjecting the arbitration o the provisionsdontained in these Rules. For the
avoidance of doubt, these Rules shall not govern arbitratisns where an arbitration agreement
provides for arbitration under other rules, includiss other rules adopred by HKIAC from

fime to tme.

HEKIAC handles arbitrations under the WRIAC Rules as well as other rules such as the
UNCITRAL Arbitration Rules,” the BRIAC Domestic Arbitration Rules 2014, the
HEKIAC Securities Arbitration Rulesiind the HKIAC Electronic Transaction Arbitration
Rules. Article 1.2 describes the relationship berween the HKIAC Rules and these other rules.
Article 1.2 provides that parties\are free to designate HKIAC as the appointing authority,
or request cerrain administrasive assistance from HKIAC, withour subjecting themselves o
the provisions of the HKIAC Rules. For instance, parties to an ad hoc arbitration under the
UNCITRAL Arbitration Rules may designate HKIAC as the appointing authority for the
appointment of arbitrators, or request HKIAC wo provide fund-holding services by acting as
stakeholder. Article 1.2 also clarifies thar the HKIAC Rules would not govern an arbitration
agreement providing for an arbicrarion under other rules, including other rules promulgared
by HKIAC. As a macter of general policy, HKIAC does not administer arbicrations under
rules issued by other arbitral institutions, unless parties subsequently agree to apply the
HKIAC Rules or the UNCITRAL Arbitrarion Rules.

3. Auticles 1.3 and 1.4: Commencement and exclusion of certain provisions

1.3 Subject to Article 1.4, these Rules shall come into force on 1 November 2013 and, unless
the parties have agreed otherwise, shall apply to all arbitrations falling within Article 1.1 in
which the Notice of Arbitration is submirtred on or afrer thar dare.

1.4 The provisions contained in Articles 23.1, 28 and 29 and Schedule 4 shall not apply if
the arbitration agreement was concluded before the date on which these Rules came into
force, unless otherwise agreed by the parties.

T Asbitration Fules 2000 (United Mations Commision on Inernational Trade Law [UMCITRALD UN
Doc AVBESMGS2D.
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Article 2.1(b) details the address requirements for communications transmitted by facsimile, 5.17
email, or other means of telecommunication which provide a record of transmission. The
hicrarchy of addresses is equivalent to that in Article 2.1(a), subject o one exception—a
communication will not be deemed 1o have been received if it is sent to any ‘last known'
facsimile number or email address (or equivalent) of the addressee,

2. Article 2.2: Date of receipt

Any such notice or written communication shall be deemed 1o be received on the cariest day
when it is delivered pursuant vo paragraph {(a) above or transmitred pursuant ro paragraph
(b) above. For this purposc, the date shall be determined a::cun:l_ing to the local time at the
place of receipt. Where such notice or written communicarion is being delivered or transmit-
ted to more than one party, or more than one arbitrator, such notice or written communica-

tion shall be deemed 1o be received when it is delivered or transmitted pursuant to paragraph
{a) or (b) above to the last intended recipient.

fa) Purpose

Article 2.2 fixes the date on which a notice or other written communication is deemed  5.18
to have been received. This date is of significance because it is the starting point for
calculating time periods. For instance, Article 10.1(b) specifict vhar parties shall agree

upon and inform HKIAC of a method for determining che'azbirral ribunal’s fees and
expenses ‘within 30 days of the date on which the Restondent receives the Notice of
Arbitration’.

(B) Determining the date of receipt

Generally speaking, receipt will be deemed to'attur on the same day as delivery. A notice 5.19
delivered or transmirted in accordance with e methods described in Articles 2.1{a) and
2.1(b) will be deemed 1o have been receivied on the earliest delivery dare. This dare will be
derermined according to the local cimicar the place of receipr. Article 2.2 also provides thar
where a notice or communication isto be delivered or rransmireed wo multiple parties or arbi-
trators, the date on which delivgsy(in accordance with Articles 2.1(a) and 2.1(b)) is made 1o

the last intended recipient, will'be deemed as the darte of receipt.

3. Articles 2.3 and 2.4: Calculartion of perieds of time

2.3 For the purposes of calcularing a period of rime under these Rules, such period shall
begin to run on the day following the day when a notice, notification, communica-
tion or proposal is received or deemed to be received. I the lase day of such period
is an official holiday or a non-business day at the place of receipt, the period shall be
extended until the first business day which follows. Official holidays or non-business
days occurring during the running of the period of time shall be included in calcular-
ing the period.

2.4 [If the circumstances of the case so justify, HKIAC may amend the time limits provided
for in these Rules, as well as any time limits thar it has ser. HKIAC shall not amend any
time limits set by the arbitral tribunal unless it directs otherwise.

() Time limits under the Rules

Article 2.3 of the HKIAC Rules closcly follows Article 2(6) of the UNCITRAL Arbitration  5.20
Rules. The provision applies to specified time periods found within the HKIAC Rules
(tor example, Article 5.1) as well as time periods set by the arbitral tribunal pursuant to the
HKIAC Rules (eg Article 20)—both are considered to be ‘under these Rules’. However,
while HKIAC is permiteed by Article 2.4 to modity time limics tound within the HKIAC

57



5.21

5.23

5.24

Copyrighted Material
Creneral Provisions of the HKTAC Rules

Rules, it is not able to amend time limits set by an arbitral tribunal unless directed to do
so. Further, Article 2.4 does not empower HKIAC to amend any time limits agreed by the
parties in their contracr.

(&) Caleslarion of time

Time begins to run on the day after the day on which a notice, notification, communica-
tion, or proposal is received (whether actual or deemed receipr). Article 2.3 provides thac if
the last day of the period is an official holiday or a non-business day at the place of receipr,
then the period is extended until the first business day which follows. Article 2.3 also pro-
vides that official holidays and non-business days occurring during the ‘running’ of the time
period are included in the calculation. Under Arricle 2.3 time will begin ro run from the
day after receipt even if that day is an official holiday or a non-business day in the country
of receipt.

C. Article 3—Interpretation of Rules
1. Article 3.1: Power to interpret the HKIAC Rules

HEKIAC shall have the power to interpret all provisions of@hese Rules, The arbitral ribunal
shall interpret the Rules insofar as they relate to its powets)ind duties hereunder. In the event
of any inconsistency berween such interpretation and sy interpretation by HKIAC, the arbi-
tral eribunal’s interpretation shall prevail.

The arbitral ribunal is empowered to intepprer provisions relating o its powers and duties
(such provisions would indude Articles 1902, 22.3, 27.1, and 27.2). HKIAC is empowered
to interpret all provisions in the RulesHowever, the arbitral tribunal’s interpretation will
prevail to the extent chat it conflicts with HKIAC's interpretation.

2. Article 3.2: Reasons and fnality of the decision

HEKIAC has no obligatianto give reasons for any decision It makes in respect of any arbitradon
commenced under these Rules. All decisions made by HKIAC under these rules are final and,
to the extent ]:rcrmlttcd |:n-' any :IFP'.iC:II:I-]E law, not subj'nl:t to appcﬂl.

(a) Reasons

Article 3.2 provides thar HKIAC has no obligation to give reasons for its decisions. This
provision has broad application—it covers "any decisions [HKIAC] makes in respect of any
arbitration commenced under these Rules’. While HKIAC is not required to give reasons
for its decisions, in pracrice it gives reasons to certain types of decisions, such as decisions on
challenges to arbitrators.

(b) Finality

One of the key atrractions of arbitration is the hinalivy of arbicral decisions. The principle of
finality saves parties from spending further time and money resolving their dispute. Article
3.2 provides thart all decisions made by HKIAC pursuant to the Rules are final. These deci-
sions are generally not subject to appeal, except to the extent permitted by any applicable
law. For example, for an arbitrarion seated in Hong Kong, a decision by HKIAC regarding a
party's challenge of an arbitraror may be subject ro review by the CFI under the Arbirration
Ordinance. Article 13(3) of the Model Law given effect by Section 26 of the Arbitration
Ordinance provides that if a challenge under any procedure agreed upon by the parties is
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not successful 3 the challenging party may request, within thirty days after having received
notice of the decision rejecting the challenge, the CFl to decide on the challenge. The deci-
sion of the CF is not subject to appeal ©

3. Article 3.3: References to HKIAC

References in the Rules to "HKIAC are to the Coundl of HKIAC or any commirttee, sub-
committee or other body or person specifically designated by it to perform the functions
referred to herein, or where applicable, to the Secretary General of HKIAC for the time being
and other staff members of the Secretariar of HKIAC.

The HKIAC Rules designate certain roles and responsibilities to HKIAC. Arricle 3.3 pro-
vides thar a reference to the ‘HKIAC' includes the various individuals, commirtees, and
bodies established as part of HKIAC, For the organizational structure of HKIAC, see secrion
B of Chaprer 3.

4. Articles 3.4-3.10: Dehnitions

3.4 References in the Rules ro "'Claimant’ include one or more claimants and references ro
'Rﬁpﬂ}ndtnt' include one or more n:spuud::nl_li.

3.5 Reference to ‘additional party” include one or more additiénii parties and references to
‘party’ or ‘parties’ include claimants, respondents or ad4itional parties.

3.6 References in the Rules to the ‘arbitral tribunal\Gitclude one or more arbitrarors.
Such references do not include an Emergency Arbitrator as defined ar paragraph 1 of
Schedule 4.

3.7 Reference in the Rules to ‘witmess' incluile \9ne or more witnesses and references o
":!tptrl." include one or more experts.

3.8 References in the Rules o ‘daim’ ord{esunterclaim’ include any claim or claims h}' any
party against any other party. References to ‘defence’ include any defence or defences

by any party to any claim or ¢gutiterclaim submicred by any other party, including any
dt‘&:llﬂf FDI T]'I.l'.' PCLI.I'F'GEIT IL'II'- a bf:-ﬂﬂ".

3.9 References in the Rules¥o award’ include, inter alia, an interim, intetlocutory, partial
or final award, save for iny award made by an Emergency Arbitrator as referred to in
Schedule 4.

3.10 References in the Rules ro the ‘seat’ of arbitration shall mean the place of arbitration as
referred to in Ardicle 20.1 of the UNCITRAL Model Law on International Commercial
Arbitration as adopted on 21 June 1985 and as amended on 7 July 2006,

Articles 3.4-3.10 establish the mr_-.ming within the Rules of several important and |}"t'|:1;,1|.u:nt1_',r
used terms, With the exception of Article 3,10, the HKIAC Rules adopr inclusive dehinitions
which specily items which could fall within the meaning of a term, rather than exhaustively
defining particular terms.

(a) ‘Claimant, Respondent, additional party, party. ‘daim’, and ‘arbitral ribunal’

Arbitrations can often involve multiple parties or multiple claims. Articles 3.4-3.8 extend

the definitions of the singular term to encompass the plural form, in order to capture those
rypes of proceedings. It should be noted that, under the HKIAC Rules, an arbitral tribunal

does not include an emergency arbitrator, The reason for excluding emergency arbitrator

* Agreement may be effected through the adoption of arbitration rules, for instance, HKIAC Rules, art 11,
¥ Section 26, Arbirration Ordinance.
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from the definition of arbitral tribunal is that certain provisions regarding arbitral tribunals
under the Rules do not necessarily apply to emergency arbitrators, for example, the power of
the arbitral eribunal to issue a final and binding award.

(b) Award'
Article 3.9 provides that an award—whether interim, interlocutory, partial, or final—is
included in the dehinition of an ‘award’, unless it is made by an emergency arbitrator pursu-

ant to Schedule 4.
() ‘Sear of arbirration

'The meaning of the seat’ of arbirration is equivalent to the ‘place of arbicration’ as stated in

Article 20.1 of the Model Law, which provides as follows:

The parties are free to agree on the place of arbitration. Failing such agreement, the place of
arbitration shall be determined by the arbitral tribunal having regard to the circumstances of
the case, including the convenience of the parties.

5. Article 3.11: Schedules

These Rules include all Schedules artached thereto as amended from time to time b}r HEIAC,
in force an the date the Notice of Arbirration is submitnéa)

Article 3.11 provides that the Schedules 1o the ules form part of the Rules. There are
currently four schedules, which deal with HKIAC's Registration and Administrative Fees
(Schedule 1), the arbitral tribunal’s fees, exg@iises, terms, and conditions (Schedules 2 and 3)
and the emergency arbirrator procedures {Schedule 4).

6. Article 3.12: Practice notes

HEKIAC may from time to tims'issue practice notes to supplement, regulare and implement
these Rules for the purpissyof facilitating the administration of arbitrations governed by
these Rules.

Article 3.12 empowers HKIAC to issue practice notes that supplement the HKIAC Rules.
There are currently four practice notes dealing with (1) the arbicral tribunal’s fees, expenses,
terms, and conditions; (2) challenge of an arbitrator; and (3) consolidation of arbitrations,

7. Article 3.13: Prevailing language
English is the original language of these Rules. In the event of any discrepancy or inconsist-

ency berween the anlis.h version and the version in any other ]angu:gt, the Eng_lis.h version
shall prevail.

HKIAC offers translations of the Rules in a number of languages including Chinese, Korean,
Portuguese, Spanish, Japanese, and Russian. Article 3.13 provides that English is the original
drafting language of the Rules and in the event of any inconsistency berween versions, the
English version of the Rules must prevail.
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COMMENCEMENT OF THE ARBITRATION
(ARTICLES 4 AND 5, SCHEDULE 1)

A. Article 4—Submitting a Dispute C. Schedule 1 —Registration and

to Arbitration .03 Administrative Fees 6.104
B. Article 3—Answer to the Notice of

Arbitration .08

The commencement of an arbitration represents the starting péint for the arbitral process.
This is a critical step as (a) the commencement is relevant te-timing issues induding limita-
rion periods;’ and (b) a party commencing an arbitration\precludes the possibility of refer-
ring the same dispute to a court.?

This chaprer discusses the initial procedural stéps’in an arbitration under the HKIAC
Rules. Section A describes the form and contént requirements tor submitting the Notice
of Arbitration ("Notice’). Secrion B addresies the requirements for filing an Answer to the
Notice of Arbitration (‘Answer’) and theapplicable time limit. Section C deals with payment
of the Registration Fees and Adminisivarive Fees charged by HKIAC for rendering its case

administration services.

A. Article 4—Submitting a Dispute to Arbitration

1. Articled.l

The party initiating recourse to arbitration (hereinafer called the *Claimant’) shall submit a
Naotice of Arbitration in writing to HKIAC at its address, facsimile number or email address.

Toinitiate an arbitration under the HKIAC Rules, a party or its legal representative must sub-
mit a Motice to HKIAC., The Notice serves several important funcrions, including: (a) ser-
ting out the claims to be determined in the arbitration which in turn determines the scope of
the arbicral cribunal’s jurisdiction; (b) putting the respondent and HKIAC on notice thac the
arbitral proceedings have commenced; and (¢) giving the respondent an initial opportunity
to consider its defence and any counterclaim.

T See John Choong and Romesh Weeramanery, The Hong Kong Arbitration Ordfingmce: Commentary and
Arnotarions (2nd edn, Sweet and Maxwell 2015) ar 284,

! Sop UNCITRAL Model Law (2006, art 8 Arbitration Ordinance, ss 20; Chole Yick fnterdor ﬂnig:u' o
Enginecering Ca Lid v Fortune World Enterprises Led [2010] HKCFI 86,
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(4) Whether the Notice is complete for the purposes of Article 4 of the HKIAC Rules (if the
Motice is incomplete or defective, HKIAC will ser a time limit for the claimant to supply
additional information or remedy the defect pursuant to Article 4.7 of the Rules);

(5) Payment of the Registration Fee;

(6) The time limit for the respondent to submit an Answer together with any exhibirs;

(7) The time limit for the respondent w agree on the method for determining the
tribunal’s fees;

(8) The requirement for the claimant to provide documentary verification of service of the
Mortice on the respondent; and

(9) The identity and contact details of the Case Manager.

2. Article 4.2

An arbitration shall be deemed to commence on the date on which a copy of the Notice of
Arbitration is received by HKIAC. For the avoidance of doubst, this date shall be determined

in accordance with the provisions of Articles 2.1 and 2.2,

‘The date of commencement of an HKIAC arbitration is the date on which a copy of the
Notice is first received by HKIAC. Pursuant to Article 2.2, if the claimant submits the
Notice to HKIAC through mulriple forms of communicarion, rive-date of commencement
is deemed to be the earliest date on which HKIAC receives thé Notice,

Fixing the commencement date at the point when HEIAC receives the Notice makes it
casier to determine when the arbitration begins. Ir also énsures timely commencement of the
arbitration and prevents delay caused by the respeddint to avoid service.”

The date of commencement is relevant in cdusidering whether a claim has been brought
within the applicable limitation period. i Hong Kong, section 14(1) of the Arbitration
Ordinance provides that ‘the Limitatigit Ordinance (Cap 347) and any other Ordinance
relating to the limitation of actiont {Mlimitation enactments™) apply to arbitrations as they
apply to actions in the court’, Seétion 14(2) provides that ‘a reference in a limitation enact-
ment to bringing an acrion iztorbe construed as, in relation to an arbitration, commencing
the arbitral proceedings’. Accordingly, the limitation periods under Hong Kong law may be
relevant in determining whether a claim is time barred in arbitrarions seated in Hong Kong.®

“The tailure 1o consider a limitation issue may have signibcant implications on the enforce-
ability of the resultant arbirral award. In 4 » 8 [2015] HKCFI 1077, the CFl considered
whether an arbitral award should be set aside because the arbicrator had failed o deal with a
limitation defence raised by the respondent. Mimmie Chan J held that the failure was suf-
ficiently serious so as to justify the serting side of the award:*

The Limitation Defence is a marerial point and issue which could have rendered the Award
materially different, and the failure to consider it, or to explain the dismissal of the Limitation

T In ad hoc arbirration governed by the Arbitration Ordinance or the UNCITRAL Rules, the arbicral pro-
coedings commence on the dare on which a request for arbirrarion is received by the respondent. See Arbitrarion
Ordinance, 5 49; UNCITRAL Rules (2013), art 3(2).

¥ For example, under Limiration Ordinance (Cap 347}, s 4(1), the limitation period for actions for breach
of contract, torious acts and certain other actbons is six Weurs lor twelve years for contracts under seal) from the

date on which the cause of action arose. See also Moser, Asia Avbitvarion Handbook, av 4.160-4.161 and Gary
Born fmternational Commiercial Arbimrasion (2nd edn, Kluwer Law International 2014) at 2668—69 for discus-
sions on whether lmitation periods are a manter of procedural or substantive law.

? ApB8[2015) HKCFI 1077, at 34.
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Defence, results in unfairness to A, as well as a real risk of injustice and prejudice to its case.
Based on whar was set our in the Reasons for the Award and the marerials before the Tribunal,

it cannot be said that it is plain and obvious, or beyond any doubt, that the Award would have
been the same, if the Limitation Defence had been considered.

Norwithstanding the above, Chan ] considered thar the limiration defence was a separate
and independent consideration in the sense that a inding on this issue could lead to a dif-
ferent outcome irrespective of the arbitrator’s decision on the merits, Therefore, the judge
ordered remission of the award o the arbitrator for him to take appropriate actions to rem-

edy the detect of the award."®

3. Article 4.3

The Notice of Arbitration shall include the following:

(a) ademand that the dispute be referred to arbitration;

(b) the names and (in so far as known) the addresses, telephone and facsimile numbers, and
email addresses of the partics and of their counsel;

{c) acopy of the arbitration agreement(s) invoked;

{d) areference to the contrace(s) or other l:ga] instrument(s) ourwaf or in relation to which the
dispure arises;

{e) a dﬁ-l:rlptinn of the gn:m:rnl nature of the daim and an ibdication of the amount involved,
if any;

(f) the relief or remedy sought;

(gl aproposal as to the number of arbitrators (i%e!-one or three), if the parties have not previ-
ously agreed thereon;

(h) the Claimant’s proposal regarding the<i=tignation of a sole arbitrator under Article 7, or
the Claimanrt's dﬁ.il;pu:inn of an arbittsror under Article 8; and

(i} conhrmation that copics of the Naiice of Arbitration and any exhibits included therewith
have been or are being served siinultancously on all other parties (hereinafter called the
‘Respondent’) by one or mare means of service to be identified in such conhirmarion.

Article 4.3 details the infaimiation required in the Notice. This content ensures that the
Motice contains sufficient detail to enable HKIAC and the respondent(s) to proceed to the
next step of the arbitration.

Normally HKIAC will require the Notice to include all the information listed in Article 4.3
in order to consider a Notice to be complete. However, in some circumstances, HKIAC may
proceed despite the absence of certain information and will communicate this to the claim-
ant. An incomplete Notice will face the consequences set our in Article 4.7.

Each marter listed in Article 4.3 is discussed in turn below.

() A demand that the dispute be veferrved to arbitration

A demand for arbitration serves to indicate the claimant’s intention to arbitrate and arbitral
proceedings cannot commence without a party’s request, Such a demand is also required by
some national laws as an indispensable component of an arbitration agreement.

A clear demand for arbitration is particularly important where the claimant relies on a mulri-
tiered clause providing for various forms of dispute resolution. In these circumstances, the
claimant is required to clearly indicate that it intends to refer the dispute to arbitration.

10 ihid, ar 36-41.
" See, eg, Arbitration Law of the People’s Republic of China, are 16,
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There is no requirement as to the form in which a demand for arbitration must be stated.
‘The best pracrice is to state the ‘demand’ in express and clear terms. HKIAC will accept the
demand in various formulations, so long as the claimant’s intention to arbitrate can be iden-
tified. In the past, HKIAC treated words such as ‘application for arbitration’ and ‘request for
arbitration’ as a demand for arbitration for the purposes of Article 4.3(a).

Without such a demand, the Notice will be considered incomplete and HKIAC will not
proceed with the arbitration unless a demand is provided pursuant to Article 4.7.

(k) Contact details af the parties and their counsel

The Notice must provide the names and, in so far as available, the contact details of all the
parties and their legal representatives (if any). The contact details should include postal
addresses, email addresses, fax numbers, and telephone numbers. Providing both email and
postal addresses at minimum will ensure timely and effective communication.

HKIAC will apply standards set out in Article 2.1 to verify any contact details of the respond-
ent provided in the Notice. In practice, HKIAC will cross-check the contact information
provided in the Notice with that which is contained in an applicatle contract berween the
parties to conhirm the veracity of the information. Where they Sre different, HKIAC will
ask the claimant to provide further proof thar the informartion provided in the Notice shall
apply. Claimanrs have provided proof by providing a seteenshot of the respondent’s offi-
cial website showing its contact details, a copy of theteartact information provided by the
respondent in its flings with a regulatory authoris or correspondence history evidencing
the email or postal address used by the respondeitt) HKIAC will accept these materials if they
can demonstrate that the contact derails can be used for effective delivery of documents in
compliance with Article 2.1 of the Rules;

The contact information of the pariies legal counsel is also required. While powers of artor-
ney are not required, it is helpful i have this information on hand and submitred by the
parties’ voluntarily.

(c) The arbitration agreement(s) invoked

A copy of the arbitration agreement under which the arbitration is commenced must be
attached to the Notice. If the arbitration clause is conrained in a contract, an extract of
the clause must be provided, although in practice elaimants often provide a copy of the
entire contract. Where a party secks to commence a single arbirration under more than
one contract, the party must provide a copy of the arbitration clauses in all the relevant
CONLraCts.

A mere reference to the arbitration agreement(s) does not satisfy this requirement. However,
the requirement thar an arbitrarion agreement must be in writing is sarished by thar which is
stipulared in the law of the seat of arbitration. In Hong Kong, section 19(1) of the Arbitrarion
Ordinance adopts the definition of ‘in writing’ contained in Option 1 of Article 7(3) of the
UNCITRAL Model Law (2006),"? which provides thar “[a]n arbitration agreement is in
writing if its content is recorded in any form, whether or not the arbitration agreement or
contract has been conduded orally, by conduct, or by other means'. Article 7(4) to (6) of the

T Model Law on International Commereial Arbirration 2006 (United Matons Commission on
International Trade Law [LIMCITRAL]Y UN Doc ASGLL T, Annex 1,
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APPENDIX 1
Summary of Advantages of Arbitrating in Hong Kong

* Choose a Top Seat for Your Disputes

— Hong Kong is ranked the third most preferred and used seat worldwide and the most favoured
seat outside of Europe by Queen Mary and White & Case’s 2015 International Arbitration
Survey.

] En]n-].rﬂ'it Benehis of an Independent and Neutral Forum

— Hong Kong enjoys a unique position—simultancously part of China and also a special administra-
tive region under the “one country, two systems™ doctrine, with complete autonomy in all areas aside
from marters of “defence and foreign affairs.”

~ Hong Kong upholds the rule of law through its common law legal system overseen by an independ-
ent judiciary comprising local and international judges who are independent, professional, and
efficient.

— Hong Kong is ranked fourth worldwide and first in Asia in the index of judicial independence pub-
lished in the World Economic Forum’s "Global Competitiveness Reporr 2015-2016'.

— Parties are free to choose lawyers and arbitrators from anywhere in theworld without restricrion.

* Rely on the World Class Legislative Framework & Arbitration Fricqu!ly Jodiciary

= The first Asian arbitration statute to be based on the 2006 UNCEFRAL Model Law, the Arbitration
Ordinance, introduced on | June 2011, cements Hong Kont's status as a user-friendly Model Law
jurisdiction.

— In 2013, key amendments to the Arbicration Ordinance included new provisions expressly
permitting courts o enforce urgent relicf opdered by emergency arbitrarors in or ourside
Hong Kong.

— The Arbitration Ordinance provides explieit\assurance of confhdentiality of arbitral proceedings,
awards, relared court proceedings and judgments.

~ Hong Kong’s courts are pro-arbitratiotbnd take a “hands off” approach with respect to arbitration.
Arbivracion-relared cases are heard wi\first instance by specialist judges.

— The Hong Kong courts maingainan excellent track record of enforcement of arbitral awards. The
courrs did not refuse to enfordedn award berween 2011 and 2014.

- The Hong Kong judiciary has cstablished an indemnity costs rule to derer partics from resisting
arbitral procecdings or awards on unmeritorious grounds. This means where a party unsuccessfully
resists enforcement of or challenges an award, or seeks to unsuccessfully reopen through court pro-
ceedings an issue dealt with in an arbitration, it will pay costs on an indemnity basks unless special
crcumstances cxist,

= Benchr from the Services of a World-Class Arbivral Institution (see Appendix 1)
* Maximise the Cost Effectivencss & Efficiency of Your Arbicration

— Hong Kong, through HKIAC, offers highly cost-cffective arbitration services compared to other
major arbivration institutions in Asia and around the world.

— Hong Kong has an extraordinarily large pool of multilingual professionals including:

o over 1,100 barristers, 94 of whom are senior counsel;

o over 6,700 local practicing lawyers and over 1,500 registered foreign lawyers;

a :l]:rpmx'lm:ltf]y 29,000 engineers; 37,000 accountants; more than 8,500 members of the Hung
Kong Institute of Surveyors and over 4.000 architects according to the Hong Kong Institute of
Architects.

— Awards made in Hong Kong are enforceable in more than 150 jurisdicrions chrough the New York
Convention and several bilateral arrangements on mutual enforcement of arbitral awards.

287
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Appendix 1: Advanrages of Arbitvating in Hong Kong

* Exploit the Convenience of Asia’s World City

— Conveniently located for more than 50% of the world’s population wheo live no more than a five
hour flight from Hong Kong, it is alse conveniendy connected to most major cities in the world by
direct Hights.

— Benefit from Hong Kongs East meets West culture and local professionals’ Auency In Mandarin,
Cantonese and English.

- Hong Kongs liberal visa policy means nationals of more than 170 countries can visit Hong Kong
visa-free,
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APPENDIX 2
Summary of Advantages of Arbitrating at HKIAC

* Choose a Top Arbitral Institution for Your Disputes

— HEKIAC is ranked the third most preferred and used arbicral institution wordwide and the most
favoured institution outside of Europe by Queen Mary and White & Case’s 2015 International
Arbitration Survey.

* Reputed [ndependent Provider of Innovative Dispute Resolution Services

— Founded in 1985, HKIAC is an independent and not-for-profic organisation.

- “Regional arbicration pretry much began with the HKIAC. No regional institurion has been
running For so long. Or with such success.” GAR Guide to Regional Arbicration (volume 4), 3
Movember 2015.

= HEKIAC is a one-stop shop which administers arbitration, mediation, adjudication and domain
RAITE CASES,

- HEKIAC plays a leading role in devdoping innovative arbitration prsciices. It won the 2015 GAR
innovation award for Tts model arbicration clauses and rribunal seCrevary service.

* Premier Location, Modern Facilities

— Ranked first for location, value for money, helpfulness ofasfi dnd IT services by GAR's Hearing
Centres Survey, 3 November 2015.

— HEKIAC facilities are convenient, modern and comfoirable. They are located in the heart of Hong
Kong's central business district and are priced verpyempetitvely.

— As well as hearing rooms, HKIAC offers indifidital break-out rooms, global video-conferencing
equipment, an in-house library and wirelesstinterner access throughour.

* Experienced International Secretariat

~ With offices in Hong Kong, ShanghzUind Seoul, the Secretarlar comprises individuals from diverse
backgrounds, including narionals ¢f'\Hong Kong, India, Korea, Mainland China. Singapore, the
United Kingdom, the Unired Staets, France, and the Philippines.

~ Secretariat members are qidliSied in both civil and common law jurisdictions and can adminiscer
cases in 11 languages.

~ A Secretariat member can be appointed as tribunal secretary under HKIACs detailed guidelines on
the use of tribunal secretaries.

* State-of-the-Art Rules

~ HEKIACS 2003 Administered Arbitration Rules are the most modern and comprchensive set of rules on
the marker. The adoption of che Rules was nominated by GAR as one of the best developmenis of 2013,

— Key features include:

o Structure for Payment of Arbitrator’s Fees: HKIAC is che first institution to expressly provide
parties with a choice berween paying arbitrators based on hourly rates (capped ar HKS6,500/
hour) or the amount in dispute {nominated in 2013 for a GAR award for innovation). HKIAC
has also introduced standard terms and conditions for all arbitrators appointed under the Rules,
These feanures help reduce cost and introduce greater rransparency into the appolntment process,

o Complete Mechanisms for Complex Arbitrations: comprehensive provisions on joinder, consoli-
darion and the ability 1o commence a single arbitration under multiple coneracs allow HKIAC
o deal effectively and cost efficiently with arbicrations involving multiple parties or multiple
CONLFACIS,

o Availabilicy of Emergency Arbitration: the Rules provide for emergency arbitrator procedures
allowing partics to apply for enforceable urgent interim relief before the tribunal is constituted.

* Light Touch Administration, Full Service

— HEKIAC considers itself to be a “light rouch” institution. It has powers under the Rules o facilitare
the efficient and effective running of an arbirration where necessary, I it's nor necessary, HKLAC will
not intercede.
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Appendix 3: Adminiseered Arbitration Rules 2013

(Bricf descriprion of contract under which disputes, controversies, differences or claims have arisen

o may arise.)
* The law of this arbitration agreement shall be ... { Fong Kong law).
The scat of arbitration shall be ... [ Hong Kong).

** The number of arbirrators chall be ... (ome or three). The arbitration proceedings shall be con-

ducted in ... (frnere language).

Signed: (Claimanc)
Signed: (Respondent)
Daie: -

* Optional. This provisien should be included particularly where the law of the substantive contract and
the law of the sear are different. The law of che arbitrdon agreement porentially governs marters includ-
ing the formation, existence, scope, validicy, legality, interpretation, termination, effects, and enforce-
ability of the arbirration agreement and identities of the parties to the arbitrarion agreement. It does not

replace the law governing the substantive contract.
** Optional
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Article 34 * Form and Effect of the Award FMG
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Article 38 = Interpretation of the Award 307
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AND CONDITIONS—Based on Hourly Rates 30
SCHEDULE 3 ARBITRAL TRIBUMAL'S FEES, EXPENSES, TERMS
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SCHEDULE4 EMERGENCY ARBITRATOR PROCEDURES 34
ACKNOWLEDGEMENTS 316

SECTION 1. GENERAL RULES
Article I—Scope of Application

.1 These Rules shall govern arbitrations where an arbitration zgreement (whether entered into before or
after a dispute has arisen) either: (a) provides for these Rislesto apply; or (b) subject to Articles 1.2 and
1.3 below, provides for arbitration “administered by FSGAACT or words to similar effect.

1.2 MNothing in these Rules shall prevent parties 1o dispute or arbitration agreement from naming
HEKIAC as appointing authority, or frem requesting certain administrative services from HKIAC,
without subjecting the arbitration to the ptebisions contained in these Rules. For the avoidance of
doubt, these Rules shall not govern arbitfations where an arbitration agreement prmlid:i for arbitra-
tion under other rules, including otherules adopred by HKIAC from time o time.

1.3 Subject 1o Article 1.4, these Rulegshall come into force on 1 November 2013 and, unless the parties
have agr::fd otherwise, shall i!:.;'lij,f o all arbitrations fa]!ing within Article 1.1 in which the Notice of
Arbitration Is submitted on ovafier thar dare,

1.4 ‘The provisions contained in Articles 23.1, 28, 2% and Schedule 4 shall not apply if the arbitration
agreement was concluded before the dare on which these Rules came into force, unless otherwise

agreed by the parties.

Article 2—MNotices and Calculation of Periods of Time

2.1 Any notice or other written communication pursuant 1o these Rules shall be deemed o be received
by a party or arbitraror or by HKIAC if:

{a) delivered by hand, regisiered post or couricr service o
(i} the address of the addressee or its representarive as notified in writing in the arbicration: or
{ii) in the absence of (i), 1o the address specified in any applicable agreement between the rel-
CVANE partics; or
{iii} in the absence of (i} or (ii), to any address which the addressee holds our to the world ae the
time of such delivery; or
{iv) in the absence of (i), (ii) or (iii), to any last known address of the addressee; or
(b} rransmited by facsimile, email or any other means of relecommunication thar provides a record
of its rransmission, including the time and dare, to:
{i} the facsimile number or email address (or equivalent) of that person or its represencative as
notified in the arbitration; or
{ii) in the absence of (i}, to the facsimile number or email address {or equivalent) specified in
any applicable agreement between the relevant parties; or
{iii} in the absence of (i) and (ii), to any facsimile number or email address (or equivalent) which

the addressee holds out to the world at the time of such transmisstion.
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22

23

2.4

Any such notice or written communication shall be deemed to be received on the carlicst day when it
is delivered pursuant to paragraph (a) above or transmitted pursuant to paragraph (b} above. For this
purpaose, the date shall be determined according to the local time ae the place of receipt. Where such
notice or written communication is being delivered or transmitted to more than one party, or more
than one arbitraror, such notice or written communication shall be deemed ro be received when it is
delivered or transmitted pursuant vo paragraph (a) or (b) above vo the last intended recipient.

For the purposes nfc:]mlaringn perind of time under these Rules, such period shall begin to run on the
day following the day when a norice, notification, communication or proposal is reccived or deemed o
be received. [fthe last day of such period is an official heliday or a non-business day at the place of receipe,
the p-:r'u:-cl shall be extended until the first business day which follows. Ofhcial hu|5da}m orf non-business
days occurring during the running of the period of dme shall be included in caleulating the period.

If the circumstances of the case so justify, HKIAC may amend the time limits provided for in these
Rules, as well as any time limirs thar it has sec. HKIAC shall not amend any time limics ser by the
arbitral tribunal unless it directs etherwise,

Article 3—Interpretation of Rules

3l

32

3.3

3.4
3.5
3.6
3.7

3.8

L )

3.10

3.11
3-'2

313

HEKIAC shall have the power o interpret all provisions of these Rules. The arbitral tribunal shall
interprer the Rules insofar as they relate o its powers and duties hereunder. In the event of any
inconsistency berween such interpreration and any Interpretation by HKIAC, the arbirral rribunal’s
incerpreration shall prevail.

HKIAC has no obligation to give reasons for any decision it\miakes in respect of any arbitrarion
commenced under these Rules. All decisions made by HRIAC under these Rules are final and, to
the extent permitted by any applicable law, not subject tojippeal.

References in the Rules to “"HKIAC” are to the Coudzll of HKIAC or any committee, sub-commit-
tee or other body or person specihcally designarga 5y it 1o perform the funcrions referred to herein,
of, where applicable, 1o the Secretary General 68 T KIAC for the time being and other staff members
of the Secretariar of HKIAC.

References in the Rules to "Claimant” intluds one or more claimants and references to "Respondent”
include one or more respondents,

References to “additional party” inclide one or more additional parties and references to “party” or
“parties” include claimants, respondents or additional parties.

References in the Rules to the)“arbitral tribunal” include one or more arbitrators. Such references do
not include an Emergency Aibitrtor as dehned ar paragraph 1 of Schedule 4.

References in the Bules to "wirness” include one or more wimmesses and references vo “expert” include
ONE OF MOFE CXPEITS.

References in the Rules to "claim™ or "counterclaim” include any claim or claims by any parry against
any other party. References o “defence” include any defence or defences by any party to any claim
or counterclaim submitted by any other party, including any defence for the purpose of a set-off.
References in the Rules to “award” include, inter alia, an interim, interlocutory, partial or final
award, save for any award made by an Emergency Arbitraror as referred o in Schedule 4.
References in the Rules to the “sear™ of arbitration shall mean the place of arbitration as referred o
im Article 20.1 of the UNCITRAL Model Law on Intermarional Commerdcial Arbicration as adnptcd
on 21 June 1985 and as amended on 7 July 2006,

These Rules include all Schedules artached thereto as amended from time o time by HKIAC, in
force on the date the Motice of Arbitration is submitted.

HEIAC may from time 1o time bsue practice notes 1o supplement, regulate and implement these
Rules for the purpose of facilitating the administration of arbitrations governed by these Rules.
English is the original language of these Rules. In the event of any discrepancy or inconsistency
berween the English version and the version in any other language, the English version shall prevail.

SECTION 1. COMMENCEMENT OF THEARBITRATION

Article 4—Motice of Arbitration

4.1

The party initiating recourse o arbitration (hereinafter called the "Claimant™) shall submit a Notice
of Arbitration in writing to HKIAC ar frs address, facsimile number or emall address.
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4.2

4.3

4.4

4.5

4.6
4.7

4.8

Anarbitration shall be decmed to commence on the date en which a copy of the Notice of Arbitration

is received by HKIAC. For the avoidance of doubst, this date shall be determined in accordance with

the provisions of Articles 2.1 and 2.2.

The Notice of Arbitration shall include the following:

(a2} a demand thar the dispure be referred o arbicration;

(b} the names and (in so far as known) the addresses, telephone and facsimile numbers, and email
addresses of the partics and of their counsel;

(e} a copy of the arbitration agreementis) invoked;

(d) a reference to the contract(s) or other legal instrument(s) out of or in relation to which the dis-
pure ariscs;

(e} a description of the general nature of the elaim and an indication of the amount involved,
if any;

(f} the relicf or remedy sought;

(g) a proposal as to the number of arbitrators (l.e. one or three), if the parties have not previously
agreexd thereon;

(h) rhe Claimant’s proposal regarding the designation of a sole arbitrator under Article 7, or the
Claimant’s designation of an arbivrator under Article 8; and

(i) confirmarion that copies of the Norice of Arbitration and any exhibits induded therewith have
been or are being served simultancously on all other parties (hereinafrer called the “Respondent™)
by one or more means of service to be identified in such confirmagion.

The MNotice of Arbitration shall be accompanied by payment, by chéaqiie or transfer to the account of

HKIAC, of the Registration Fee as reqquired by Schedule 1.

The Notice of Arbitration shall be submitted in the languagdafthe arbitration as agreed by the par-

ties. IF no agreement has been reached berween the partiethe Notice of Arbitration shall be submi-

ted in either English or Chinese.

The Mortice of Arbitrarion may also include the Staeiigént of Claim referred 1o in Arcicle 16,

If the MNorice of Arbitration is incomplete op-ifithe Registration Fee is not paid, HKIAC may

request the Claimant to remedy the defect witfiin an appropriate period of time. If the Claimant

n:lmpli:i with such directions within the a‘p]:tlicnblr time limit, the arbitration shall be deemed

to have commenced under Article 4.2'01 the date the initial version was received by HKIAC. 1F

the Claimant fails to comply, the Motice of Arbitration shall be deemed not 1o have been validly

submited and the arbitration sl be deemed not to have commenced under Article 4.2 without

prejudice to the Claimants sight o submir the same claim ar a later dare in a subsequent Norice

of Arbicration.

The Claimant shall notify and lodge documentary verification with HKIAC of the date of receipr by

the Respondent of the Notice of Arbitration and any exhibits included cherewith.

Article 5—Answer to the Notice of Arbitration

5.1

Within 30 days from receipe of the Motice of Arbitration, the Respondent shall submic to HKIAC

an Answer to the Notice of Arbitration. This Answer to the Notice of Arbitration shall include the

Following;

(a) the name, address, telephone and facsimile numbers, and email address of the Respondent and
of its counsel (if different from the description contained in the Notice of Arbitration);

(b} any plea thar an arbirral tribunal constiouted under these Rules lacks jurisdiction;

(c} the Respondent’s comments on the particulars set forth in the Notice of Arbitration, pursuant 1o
Article 4.3(e);

(d) the Respondent’s answer o the relicf or remedy sought in che Notice of Arbitration, pursuant 1o
Arricle 4.3(f);

(e} the Respondent’s proposal as vo the number of arbitrators (Le. one or three), if the partics have
not previously agreed thercon;

if} the parrics' joint designation of a sole arbitrator under Arcicle 7 or the Respondent’s designation
of an arbitrator under Article 8; and

{g) confirmation that copies of the Answer to the Notice of Arbitrarion and any exhibits included
therewith have been or are being served simultaneously on all ather parties to the arbirration by
ong¢ or more means of service to be identified in such confirmation,
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8.2

8.3

Where there are more than rwo parries to the arbitration and the dispute is to be referred to three
arbitrators, the arbitral tribunal shall be constituted as follows unless the parties have agreed
otherwise:

() the Claimant or group of Claimants shall designate an arbitrator and the Respondent or group
of Respondents shall designate an arbitraror in accordance with the procedure in Article B.1(a)
or (b}, as applicable;

ik} if the parties have designated arbitratons in accordance with Aricle 8.2(a), the procedure in
Article 8.1(c) shall apply ro the designartion of the presiding arbicraror;

(] In the event of any failure to designare arbitrators under Article 8.2{a) or if the partics do not
all agree in wriring that they represent two separate sides {as Claimant(s) and Respondentis)
respectively) for the purposes of designaring arbitrarors, HKIAC may appoint all members of
the arbitral eribunal without regard to any party's designation.

Appointment of the arbitral tribunal pursuant to Article 8.1 or 8.2 shall be subject to Artides 9, 10

and 11.1 to 11.4.

Article 9—Confirmation of the Arbitral Tribunal

2.1

b8

All designations of any arbitrator, whether made by the parties or the arbitrators, are subject 1o
confirmation I:Iy HEIAC, upon which the appointments shall become effective.

The designation of an arbitrator shall be confirmed on the terms of:

(a) Schedule 2; or

(b) Schedule 3;

as applicable, in accordance with Article 10 and subject to any varfaijons agreed by all parties and
any changes HKIAC considers appropriare.

Article 10—Fees and Expenses of the Arbitral Tribunal

10,1

10.2

10.3

The fees and expenses of the arbitral rribunal shall be ferefmined according to either:

{a}] an houdy rate in accordance with Schedule 2, in-‘.’iuding the terms and conditions contained
therein; or

(b} the schedule of fees based on the sum in displure referred to in Schedule 3, induding the rerms
and conditions contained therein.

The parties shall agree the method fof etermining the fees and expenses of the arbicral cribu-

nal, and shall inform HKIAC of\th#‘applicable method within 30 days of the date on which

the Respondent receives the MNowice of Arbitration. If the parties fail to agree on the applicable
method, the arbitral rribunals tecs and expenses shall be derermined in accordance with the terms

of Schedule 2.

Where the fees of the arbitral tribunal are to be determined in accordance with Schedule 2,

{a) theapplicable rate for each co-arbirrator shall be the rate agreed berween thar co-arbitraror and
the designarting party;

(b} theapplicable rate for a sole or presiding arbitrator shall be the rate agreed berween that arbitra-
tor and the partics,

subject to paragraphs 9.3 and 9.5 of Schedule 2. Where the parties fall to agree the rate of an arbira-

tor, HKIAC may determine the rare.

Where the fees of the arbieral ribunal are determined in conformity with Schedule 3, such fees shall

b finced by HEIAC in accordance wich thar Schedule and the following rules:

(a) the fees of the arbitral tribunal shall be reasonable in amount, taking into account the amount
in dispure, the complexity of the subject-marter, the time spent by the arbicral tribunal and
any secretary appeinted under Article 13.4, and any other circumsiances of the case, including,
but not limited to, the discontinuation of the arbitration in case of settlement or for any other
reason;

(b} where a case is referred to three arbitrators, HELAC, at its discretion, shall have the right to
increase the rotal fees up to a maximum which shall normally not exceed three times the fees of
a sole arblrrator;

{c] the arbitral tribunal’s fees may exceed the amounrs caleulared in accordance with Schedule 3
where in the opinion of HKIAC there are exceptional circumstances, which shall include bur
shall not be limited to the parties conducting the arbitration in 2 manner not reasonably con-
templated by the arbitral cribunal at the time of appointment.
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Article 11—Qualifications and Challenge of the Arbitral Tribunal

11.1

11.2

1.3

11.4

1.5

1.6

1.7

1.8

1159

11.10

An arbitral tribunal conhrmed under these Rules shall be and remain at all times impartial and
independent of the parties,

Subject to Article 11.3, a.:-agl:n-l:ml rule, where the partics to an arbitration under these Rules arc of
different nationalities, a sole arbicrator or the presiding arbirrator of an arbicral rribunal shall not
have the same nationality as any party unless specifically agreed atherwise by all parties in writing.
MNorwithstanding the general rule in Article 11.2, in appropriate circumstances and provided that
none of the parties objects within a time limir sec by HKIAC, the sele arbitrator or the presiding
arbitrator of the arbitral tribunal may be of the same nationality as any of the parties.

Before confirmation, a prospective arbitrator shall (a) sign a statement confirming his or her avail-
ability 1o decide the dispute and his or her impartiality and independence; and (b) disclose any
circumstances likely to give rise to justifiable doubts as to his or her impartiality or independence.
An arbitrator, once confirmed and throughour the arbirration, shall disclose withour delay any
such circumstances to the parties unless they have already been informed by him or her of these
circumseances,

Mo party or its representatives shall have any ex parve communicarion relating to the arbitration
with any arbitrator, or with any candidate to be dtﬁigrlatfd as arbitrator b}r a party, except to advise
the candidate of the general nature of the dispute, to discuss the candidate’s qualifications, availabil -
Ty, impartiality or independence, or o discuss the suitability of candidares for the designarion of
a third arbitrator, where the partics or pnrty-dcsignitcd arbitcafors are to dﬁignatc that arbitrator,
Mo party or its representatives shall have any ex pane congunication relating ro the arbitration
with any candidate for the presiding arbitrator.

Any arbitrator may be challenged if circumstances cxistrhiar give rise to justifiable doubts as to the
arbitrater’s impartiality or independence, or if the ijitrator does not possess qualifications agreed
by the partics, or if the arbitrator becomes de jufeior de facto unable to perform his or her funcrions
or for other reasons fails vo acr withour undyedelay. A party may challenge the arbitrator designared
by it or in whesc appointment it has paricipated only for reasons of which it becomes aware after
the designarion has been made.

A party who intends ro challenge ag-arbitrator shall send notice of irs challenge within 13 days after
the confirmation of thar arbitrasyr has been notified to the d‘t:l]lmgin.g party or within 15 -|:|.:1]|'5
after thar party became awaie\or ought reasonably o have become aware of the circumstances
mentioned in Article 11.6:

The challr.:ngc shall bemetihed to HKIAC, all other partics, the arbitrator who s cha“tngcd and
the other members of the arbitral tribunal. The notlfication shall be in writing and shall stace the
reasons for the challenge.

Unless the arbitrator being challenged withdraws or the non-challenging parry agrees 1o the chal-
lenge within 15 days from receipt of the nortice of challenge, HKIAC shall decide on the challenge.
Pending the determination of the challenge, the arbitral tribunal (induding the challenged arbitra-
tor] may continue the arbitration.

If an arbitrator withdraws or a party agrees to a challenge under Article 11.9, no acceptance of the
validity of any ground referred to in Article 11.6 shall be implied.

Article 12—Replacement of an Arbitrator

12.1

12.2

Subject 1o Anticles 12.2, 27.11 and 28.6, where an arbitrator dies, has been successfully challenged,

has been otherwise removed or has resigned, a substitute arbitracor shall be appointed pursuant to

the rules that were applicable 1o the appoiniment of the arbitrator being replaced. These rules shall

apply even if during the process of appointing the arbitrator being replaced, a party had failed 0

cxercise it rig,ln (15 ;I-u:t'tg_mr: or to participate in the appointment.

If, ar the request of a pargy, HKIAC determines chart, in view of the exceprional circumstances of the

case, it would be justified for a pany to be deprived of is right to designate a substitute arbicrasor,

HEKIAC may, after giving an opportunity to the parties and the remaining arbitrators to express

their views:

(a) appoint the substitute arbitrator; or

(b} atver the proceedings are declared closed under Article 30.1, authorise the other arbirrarors 1o
proceed with the arbitration and make any declsion or award.
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12.3 Ifan arbicrator is replaced, the arbitration shall resume at the stage where the arbirrator was replaced
or ceased to perform his or her functions, unless the arbitral tribunal decides otherwise.

SECTION IV. CONDUCT OF ARBITRATION

Article 13 —General Provisions

13.1  Subject to these Rules, the arbitral tribunal shall adopt suitable procedures for the conduct of the arbi-
tration in onder to avoid unnecessary delay or expense, having regard to the complexity of the issues
and the amount in dispute, and provided that such procedures ensure equal trearment of the partics
and afford the parties a reasonable opportunity o present their case,

13.2 At an cary stage of the arbitration and in consultation with the parties, the arbitral tribunal
shall prepare a provisional timetable for the arbitrarion, which shall be provided to the panies
and HKIAC,

13,3 Subijeer to Article 11,5, all documents or informartion su ppli.:r.l to the arbitral rribunal by one party
shall ar the same time be communicared by that party to the other parties and HKIAC.

13.4 'The arbitral tribunal may, after consulting with the parties, appoint a secretary. The secretary shall
remain at all times 'u:npu.rti;]l and 'Lm:lcp-:ndmt of the parties, and shall disclose any circumstances
likely to give rise to justifiable doubes as to his or her impartiality or independence prior to hisor her
appointment. A secretary, once appointed and throughout che arbitration, shall disclose withour
delay any such circumstances to the parties unless they have already(b=¢n informed by him or her
of these circumstances,

13.5 The arbitral cribunal and the parties shall do everything necefsary 1o ensure the fair and efhcient
conduct of the arbirration.

13.6 The partics may be represented by persons of their clfaiee, subject to Article 13.5. The names,
addresses, telephone and facsimile numbers, and el addresses of party representatives shall be
communicated in writing to the other parties apd FIKIAC, The arbitral tribunal or HKIAC may
require proof of authority of any party represefivinives.

13.7 Inall maters not expressly provided for in thiese Rules, HKIAC, the arbitral tribunal and the parties
shall act in the spirit of these Rules,

13.8 The arbicral rribunal shall make every seasonable efforr to ensure thar an award is valid.

Article 14—Secat and Venue of the A«bitration

14.1 The parties may agree on thewear of arbitration. Where there b no agreement as to the seat, the sea
of arbitration shall be Hong Kong, unless the arbitral tribunal determines, having regand to the
circumstances of the case, that another sear is more appropriate.

14.2 Unless the parties have agreed otherwise, the arbicral cribunal may meet at any location ousside of
the scar of arbitration which it considers appropriate for consuleation among its members, hear-
ing witnesses, experts or the parties, or the inspection of goods, other propenty or documents. The

arbitration shall nonetheless be treated for all purposes as an arbitration conducted at the sear.

Article 15—Language

15.1 Subject to agreement by the parties, the arbicral tribunal shall, prompely after its appointment,
determine the language or languages of the arbitration. This determination shall apply o the
Statement of Claim, the Statement of Defence, any further written statements, any award, and, if
oral hcar'mgs take PJac;:, to the langu.a.g:: or Ianguagcs to be used i such h:an'ngs.

15.2 'The arbitral tribunal may order that any documents annexed to the Statement of Claim or Statement
of Defence, and any supplementary documents or exhibits submitted in the course of the arbitra-
tion, delivered in their original lainguage, shall be accompanied by a rranslation into the language or
languages of the arbitration agreed upon by the partics or derermined by the arbitral tribunal.

Article 16—Statement of Claim

16,01 Unless the Statement of Claim was contained in the Motice of Arbitration (or the Claimant elects
to treat the Notice of Arbitration as the Statement of Claim), the Claimant shall communicate its
Statement of Claim in writing to all other parties and 10 each member of the arbitral tribunal within
a period of time to be determined by the arbitral ciibunal.
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16.2 The Starement of Claim shall include the following particulars:
{a) the names, addresses, telephone and facsimile numbers and email addresses of the parties;
{(b) astatement of the facts supporting the claim;
() the points at issuc;
(d) the legal arguments supporting the claim; and
{e) the relicl or remedy mughl,
16.3 The Claimant shall annex to its Statement of Claim all documents on which it relies.
16.4 The arbirral tribunal may vary any of the requirements referred to in Article 16 as it considers fir.
Article 17—5tatement of Defence
17.1 Unless the Statement of Defence was contained in the Answer to the Notice of Arbitration (or the
Respondent elecrs to trear the Answer vo the Motice of Arbitration as the Starement of Defence), the
Respondent shall communicare its Sratement of Diefence in writing o all other parties and to each
member of the arbitral tribunal within a period of time to be determined by the arbitral cribunal.
17.2 The Statement of Defence shall reply to the particulars of the Statement of Claim (set out in Article
16.2(b}, {c) and (d}}. If the Bespondent has raised an objection to the jurisdiction or te the proper
constitution of the arbitral tribunal, the Statement of Defence shall contain the factual and legal
basis of such objection.
17.3 Where there is a counterclaim or a set-off defence, the Starement of Defence shall also include the
following particulars:
{a) ascatement of the facts supporting the counterclaim or sdt-nif defence:
{b) the proints ar issue;
() the legal arguments supporting the counterclaim of set-off defence; and
(d) the relicf or remedy sought.
17.4 The Respondent shall annex to its Statement of Ngfence all documents on which it relies.
17.5 The arbicral tribunal may vary any of the req@ipinents referred o in Article 17 as it considers fir.

Article 18—Amendments to the Claim or Delence

18.1

18.2

During the course of the arbitration 5 party may amend or supplement s claim or defence unless
the arbirral rribunal considers irinappropriare to allow such amendment having regard to the cir-
cumstances of the case, However a claim or defence may not be amended in such 2 manner thar the
amended claim or defencells ourside the jurisdicrion of che arbitral tribunal.

HKIAC may adjust its- dministrative Fees and che arbitral tribunal’s fess (where appropriate) if a
parey amends its claim or defence.

Article 19— Jurisdiction of the Arbitral Tribunal

149.1

19.2

19.3

19.4

The arbitral cribunal may rule on its own jurisdiction under these Rules, including any objections
with respect to the existence, validity or scope of the arbitration agreement(s).

The arbitral tribunal shall have the power to determine the existence or the validity of the contract
of which an arbitration clause forms a part. For the purposes of Article 19, an arbitration clause
which forms part of a contract and which provides for arbiration under these Rules shall be
treated as an agreement independent of the other verms of the contract. A decision by the arbitral
tribunal that the contract Is null and void shall nor necessarily entail the invalidity of the arbitra-
tion dause.

A plea thar the arbitral tribunal docs not have jurisdiction shall be raised if possible in the Answer
to the Motice of Arbitration, and shall be raised no later than in the Statement of Diefence referred
to in Article 17, or, with respect to a counterclaim, in the H-I:F1}-' to the Counterclaim. A party is
not precluded from mising such a plea by the fact that it has designated, or participated in the
designation of, an arbitrator. A plea that the arbieral tribunal is exceeding the scope of its authority
shall be raised as soon as the marer alleged ro be beyond the scope of Ttz authority s raised during
the arbitration. The arbitral tribunal may, in cither case, admir a later plea if it considers the delay
justified.

If a question arizes as 1o the existence, validity or scope of the arbitration agreement(s) or ro the
competence of HKIAC to administer an arbitration before the constitution of the arbitral tribunal,
HKIAC may decide whether and to what extent the arbitration shall proceed. The arbitration shall
proceed if and to the extent thar HKIAC is sarished, prima facie, thar an arbicration agreement
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under the Rules may exist. Any question as to the jurisdiction of the arbicral cribunal shall be
decided by the arbitral tribunal once confirmed pursuant o Article 19.1.

19.5 HKIAC' decision pursuant to Article 19.4 is without prejudice to the ad missibility or merits of any
party’s pleas.

Article 20—Further Writien Statements

The arbitral tribunal shall decide which further written statements, if any, in addition to the Statement of
Claim and the Stacement of Defence, shall be required from the parties or may be presented by them and
chall set the periods of time for communicating such statements,

Article 21—Periods of Time

The periods of time set by the arbitral tribunal for the communication of written statements {including
the Statement of Claim and Statement of Defence) should not exceed 45 days. However, the arbitral
tribunal may, even in circumstances where the relevant period has already expired, extend time limies ific
concludes that an extension is justihed.

Article 22—Evidence and Hearings

221 Each party shall have the burden of proving the faces relied on o support its claim or defence,

21.2 The arbirral rribunal shall determine the admissibiliny. relevance, materiality and weight of the
evidence, including whether 1o apply strict rules of evidence.

22.3 At any rime during the arbirration the arbicral tribunal may aliow or require a party o produce
documents, exhibits or other evidence that the arbitral eribdoal determines to be relevant to the
case and material vo its outcome. The arbitral eibunal shylitisve the power to admit or exclude any
documents, exhibits or other evidence.

22.4 The arbicral rribunal shall decide whether to hold afabhearings for the preseniation of evidence or
for oral arguments, or whether the arbitrationsitst be conducted on the basis of documents and
other materials. The arbirral rribunal shall hold)such hearings at an appropriace stage of the arbi-
tration, if so requesced by a party or if it considers fit. In the event of an oral hearing, the arbiral
tribunal shall give the partics adtqu:ur arvance notice of the relevant dace, time and place.

22.5 Any person may be a witness or atpéxpert. IF a witness or experr is to be heard, each parry shall
communicate to the arbitral tribubal and o the other party the name and address of the witness
or expert it intends to preserit, snd the subject upon and the language in which such witness or
expert will give his or her Wesiimony, within such time as shall be agreed or as shall be specified by
the arbitral tribunal.

22.6 The arbicral tribunal may make directions for the translation of oral statements made at a hear-
ing and for a record of the hearing if it deems thar either is necessary in the circumstances of
the case.

21.7 Hearings shall be held in private unless the parties agree otherwise. The arbirral oribunal may
require any witness or expert to leave the hearing room at any time during the hearing. The arbitral
tribunal is free 1o determine the manner in which a witness or expert Is examined.

Article 23 —Interim Measures of Protection and Emergency Reli=l

23.1 A party may nppl:r for urgent interim or conservatory relief (the n‘E.r:].i::rgl.-,nl;:_lr' Relief™) prior to
the constitution of the arbitral tribunal pursuant to the procedures set out in Schedule 4 (the
“Emergency Arbitraror Procedures™).

25.2 At the request of cither party, the arbitral tribunal may order any interim measures it deems neces-
SArY of appropriate.

23.3 An interim measure, whether in the form of an order or award or in another form, is any temporary
measure ordered by the arbicral tribunal ar any time prior to the issuance of the awand by which the
dispute is finally decided, that a party, for example and without limitation:

{a) maintain or restore the status quo pending determination of the dispure;

{b} take action that would prevent, or refrain from taking action thar is likely to cause, current or
imminent harm or prejudice to the arbitral process itsell;

{c) provide a means of preserving assets out of which a subsequent award may be satisfied; or

{d} preserve evidence that may be relevant and marerial to the resolution of the dispute.
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26.3

If one of the parties, duly notified under these Rules, fails to present its case in accordance with
these Rules i m:|uu:l'mg as directed h"r' the arbitral cribunal, withour showing sufficient cause for such
failure, the arbicral eribunal may proceed with the arbitration and malke an award on the basis of the

evidence before it.

Article 27—]Joinder of Additional Parties

27.1

27.2

7.3

27.4

7.5

27.6

27.7

The arbitral tribunal shall have the power vo allow an additional party to be joined to the arbitration

provided thar, prima facic, rthe additional party is bound by an arbitration agreement under these

Rules giving rise to the arbitration, including any arbitration under Arricle 28 or 29.

The arbitral tribunal’s decision pursuant to Artide 27.1 is without prejudice to its power to subse-

quenily decide any question as to its jurisdicrion arising from such decision.

A party wishing to join an additional party to the arbitration shall submit a Request for Joinder o

HEKIAC. HKIAC may fix a time limit for the submission of a Request for Joinder.

The Request for Joinder shall include the following:

{a} the case reference of the existing arbitration;

(b} the names and addresses, telephone and facsimile numbers, and email addreses of each of the
partes, including the additional paroy;

() a request that the addirional parry be joined vo the arbivrarion;

(d) a reference o the contract(s) or other ]tg:ll instrument{s) out of or in relation o which the
roquest ariscs;

(e} astatement of the facts supporting the request;

) the points at issue;

(g) rthe legal arguments supporting the request;

(h) rhe relief or remedy soughr; and

(i} confirmation that copies of the Request for Joinders@d-any exhibits induded therewith have
been or are being served simultaneously on all aghe: parties and the arbitral cribunal, where

applicable, by one or more means of service tebelidentified in such confirmation.

A copy of the contract(s), and of the arbitratiz\s sgreement(s) if not contained in the contmactls),

shall be annexed to the Request for Joinder.

Within 15 days of receiving the Request $or Joinder, the additional party shall submit 1o HKIAC

an Answer to the Request for Joindci The Answer to the Request for Joinder shall include the

following:

(a) the name, address, relephodie and facsimile numbers, and email address of the addirional parry
and its counsel (if diffefénetrom the description contained in the Request for Joinder);

(b} any plea that the arbitial tribunal has been improperly consticuted and/or lacks jurisdiction
over the additional pary;

(¢} the additional party’s comments on the particulars set forth in the Request for Joinder, pursu-
ant to Article 27.4{a) ro (gh;

(d} theadditional ]:HIII_'}*'E answer to the rellef or N]Tlﬁi}" mught inthe Roqu-:ﬂ: for Joinder, pursuant
to Amicle 27.4(h);

(e} derails of any claims by rthe addirional party against any other party to the arbicrarion; and

(f) confirmation that copies of the Answer to the Request for Joinder and any exhibits included
therewith have been or are being served simulraneously on all other parties and the arbi-
tral eribunal, where applicable, by one or more means of service to be identified in such
confirmation.

A third party wishing to be joined as an additional party to the arbitration shall submit a

Request for Joinder to HKIAC. The provisions of Article 27.4 shall apply to such Request for

Joinder.

Within 15 days of receiving a Request for Joinder pursuant o Aricle 27.3 or 27.6, the parties shall

submit their comments on the Request for Joinder ro HKIAC, Such comments may include (with-

out limitation) the following particulars:

(a) amy plea thar the arbitral eribunal lacks jurisdicrion over the additional party;

(b} comments on the particulars set forth in the Request for Joinder, pursuant to Article 27.4(a)
to (gh

(c) answer to the relief or n:m:i:l}'!inug}:t in the llcquﬂt for Joinder, pursuant to Article 27.4(h);

(d) derails of any claims against the addidonal party; and
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27.8

7.9

27.10

27.11

2712

27.13

27.14

{e) confirmation that copies of the comments have been or are being served simulrancously on all
other parties and the arbitral tribunal, where applicable, by one or more means of service o be
identified in such confirmation.

Where HKIAC reccives a Request for Joinder before the date on which the arbicral tribunal

is confirmed, HKIAC may decide wherther, prima facie, the addirional party is bound by an

arbitration agreement under these Rules giving rise to the arbitration, including any arbicra-
cion under Article 28 or 29, If so, HKIAC may join the addirional party to the arbitration.

Any question as to the jurisdiction of che arbicral ribunal arising from HKIAC's decision

under this Article 27.8 shall be decided |:l}r the arbitral tribunal once confirmed, pursuant to

Article 19.1.

HEKIAC' decision pursuant ro Article 27.8 is withour prejudice wo the admissibility or meries of

any party’s pleas.

Where an addidional party s joined to the arbitration, the dare on which the Rn:qucﬂ tor Joinder

is received by HKIAC shall be deemed to be the date on which the arbitration in respect of the

additional party commences.

Wherean additional party is joined to the arbicration before the dare on which the arbicral eribunal

is confirmed, all parties o the arbitration shall be deemed 1o have waived their right 1o designare

an arbitrator, and HKIAC may revoke the appointment of any arbitrators already designated or
confirmed. In these clreumstances, HKIAC shall appoint the arbitral eeibunal,

The revocation of the appointment of an arbitrator under Articie 27.11 is without prejudice to:

{a} rthe validity of any act done or order made by thar arbitratarbetore his or her appoinement was
revoked: and

(b} his or her entitlement to be paid his or her fees dnif cxpenses subject to Schedule 2 or 3 as
applicable.

The parties waive any ub]:crid:-n. on the basis i;.‘“!l‘l}" decision to join an additional party to the

arbitrathon, to the validity and/or enforcemént of any award made by the arbitral tribunal in the

arbitration, in so far as such waiver can va@itlly be made.

HEKIAC may adjust its Administrarive Feesand the arbicral rribunal’s fees (where appropriare) after

a Request for Joinder has been submiived.

Article 28—Consolidation of Arhinatons

28.1

28.2

28.3

28.4

28.5

28.6

HEKIAC shall have the poite), at the request of a party {the “Request for Consolidation”) and after

consulting with the peatistand any conhirmed arbitrators, to consolidare two or more arbirrarions

pending under these Riles where:

{a) the parties agree to consolidare; or

{b} all of the claims in the arbitrations are made under the same arbitration agreement; or

{c)} the claims are made under more than one arbitration agreement, a commaon question of law
or fact arises in both or all of the arbitrations, the rights to relief daimed are in respect of, or
arisc out of, the same transaction or scrics of transactions, and HKIAC finds the arbitration
agreements o be comparible.

The party making the request shall provide copies of the Request for Consolidation te all other

parties and to any confirmed arbirrators.,

In deciding whether to consolidare, HKIAC shall rake into account the circumstances of the case.

Relevant factors may include, but are not limited to, whether one or more arbicrators have been

designated or confirmed in more than one of the arbitrations, and if so, whether the same or dif-

ferent arbitrators have been confirmed.

Where HEIAC decides to consolidate two or more arbitrations, the arbitrations shall be con-

solidated inte the arbitration that commenced hrst, unless all parties agree or HKIAC decides

otherwise raking into account the circumstances of the case. HKIAC shall provide copies of such

decision o all partics and 1o any confirmed arbivraors in all arbicrations.

The consclidation of twe or more arbitrations is withour prejudice to the validity of any act done

or order made by a court in support of the relevant arbitration before it was consolidated.

Where HKIAC decides to consolidate two or more arbitrations, the parties to all such arbitrarions

shall be deemed to have waived their right to designare an arbitrator, and HKIAC may revoke the

appointment of any arbitrators already designated or confirmed. In these dircumstances, HKIAC

shall appoint the arbitral rribunal in respeer of the consolidared proceedings.
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28.7 The revocation of the appointment of an arbitrator under Article 28.6 is withour prejudice ro:

{a} thevalidity of any act done or order made by thar arbitrater before his or her appointment was
revoked;

{b) his or her entitlement to be paid his or her fees and expenses subject to Schedule 2 or 3 as
applicable; and

{c) the date when any claim or defence was mised for the purpose of applying any limitation bar
or any similar rule or provision.

28.8 The parties waive any objection, on the basis of HKIAC decision to consolidare, to the validicy
and/or enforcement of any award made by the arbitral tribunal in the consolidared proceedings, in
so far as such waiver can validly be made.

28.9 HKIAC may adjust its Administrative Fees and the arbitral eribunal’s fees {where appropriate) afrer
a Request for Consolidarion has been submirted.

Article 29—5ingle Arbitration under Multiple Contracts
291  Claims arising out of or in connection with more than onc contract may be made in a single arbi-
tration, provided chat:
{a) all partics to the arbitration are bound h_}'t.ll:l'l arbitration agreement giving rise to the arbirration;
(b} a commen question of law or fact arises under each arbitration agreement giving rise to the
arbitration;
(e} the rights to relief claimed are in respect of, or arise our of, the-sdme rransaction or series of
transactions and
{d) rhe arbitration agreements under which those claims are makde are comparible.
29.2  The parties waive any objection, on the basis of the comménaément of a single arbitration under
Article 29, to the validity and/or enforcement of any award made by the arbitral eribunal in the

arbitrarion, in so far as such waiver can validly be made:

Article 30—Closure of Proceedings

30.1 When it is sarisfied that the parties have had X reasonable oppormuniry o present their case, the
arbirral rribunal shall declare the proceddings closed. Thereafter, no further submission or argu-
ment may be made, or evidence prodistid, unless the tribunal reepens the proceedings in accord-
ance with Arricle 30.2.

30,2 The arbicral cribunal may, if in@ensiders it necessary owing to exceprional circumstances, decide,
on its own initiative or upel dpplication of a party, to reopen the proceedings at any dme before
the award is made.

Article 31—Waiver

A party who knows or ought reasonably to know that any provision of, or requirement arising under,
these Rules (including the arbitration agreement(s)) has not been complied with and yer proceeds with
the arbitration without promptly stating its objection to such non-compliance, shall be deemed 1o have
waived its right to object.

SECTIONV. AWARDS, DECISIONS AND ORDERS
OF THE ARBITRAL TRIBUNAL

Article 32—Decisions

32.1 “When there is more than one arbitrator, any award or other decision of the arbitral tribunal shall
be made by a majority of the arbitrators. If there is no majoriny, the award shall be made by the
presiding arbitrator alone,

32.2 With the prior agreement of all members of the arbicral tribunal, the presiding arbitrator may
make procedural rulings alone.

Article 33—Caosts of the Arbitration

33.1 The arbicral rribunal shall derermine the costs of the arbitration in its award. The term “costs of the
arbitration” includes only:
{a) the fees of the arbitral tribunal, as determined in accordance with Arvicle 10;
{b) the reasonable cravel and other expenses incurred by the arbicral tribunal;
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3.2

3.3

334

33.5

{c} the reasonable costs of expert advice and of other assistance required by the arbicral
tribunal;

{d) the reasonable travel and other expenses of witnesses and experts;

(e} the reasonable costs for legal representation and assistance if such costs were dlaimed during
the arbitrarion;

(F} the Registration Fee and Administrative Fees payable o HKIAC in accordance with
Schedule 1.

The arbitral rribunal may apportion all or part of the costs of the arbitration referred to in Article

33.1 berween the parties if it derermines that apportionment is reasonable, taking into account the

circumstances of the casc.

With respect to the costs of legal representation and assistance referred to in Article 33.1(e),

the arbitral tribunal, taking into account the circumstances of the case, may direct that the

recoverable costs of the arbicrarion, or any part of the arbitrarion, shall be limired o a sprciﬁtd

imount.

Where arbitrations are consolidated pursuant to Article 28, the arbicral tribunal in the consoli-

dared arbitration shall allocare the costs of the arbitration in accordance with Aricle 33.2 and 33.5.

Such costs shall include, but shall not be limited 1o, the fees of any arbitral tribunal designared or

confirmed and any other costs incurred in an arbitration that was subsequently consolidated into

another arbitration.

When the arbitral eribunal issues an order for the termination oi'the arbitration or makes an award

on agreed rerms, itor HKIAC shall derermine the costs of the arbitration referred vo in Arvicle 33.1,

in the text of thar order or award.

Article 34—Form and Effect of the Award

34.1

342

4.3

344

34.5

34.6

The arbitral tribunal may make a single award @3 separate awards regarding different issues ar dif-
ferent times and in respect of all partics ipvdlyed in the arbitration in the form of interim, inter-
lecutory, partial or final awards. If appre@itite, the arbicral tribunal may also issue interim awards
0N CosEs,

Awards shall be made in writing ard\shall be final and binding on the parties and any person claim-
ing through ar under any of the parties. The parties and any such person shall be deemed 1o have
waived their rights to any folh of recourse or defence in respect of enforcement and execurion of
any award, in so far as suth waiver can validly be made.

The parties undertakevdcomply withour delay with any award or order made by the arbitral tribu-
nal, inv:lu.dlng any award or order made in any consolidated Pmc:rdin.g: under Article 28 or any
arbitration under Article 29,

An award shall state the reasons upon which it is based unless the parties have agreed that no rea-
sons are to be given.

An award shall be signed by the arbitral tribunal. It shall stare che dace on which it was made and
the seat of arbitration as determined under Artidle 14 and shall be deemed o have been made ar
the seat of the arbitration. Where there are three arbitrators and any of them fails to sign, the award
shall stave the reason for the absence of the signature(s).

Subject vo any lien, originals of the award signed by the arbitrarors and affixed with the seal of
HEKIAC shall be communicated o the panies and HKIAC by the arbicral tribunal. HKIAC shall
be supplied with an original copy of the award.

Article 35—Applicable Law, Amiable Compaositeur

35.1

35.2

353

The arbitral rribunal shall decide the substance of the dispure in accordance with the rules of
law agreed upon by the parties. Any designarion of the law or legal system of a given jurisdicrion
shall be construed, unless otherwise fxprﬁsrd, as din:cd:.r n:ﬁ:rring to the substantive law of that
jurisdiction and not to its conflict of laws rules. Failing such designation by the parties, the arbitral
tribunal shall apply the rules of law which it determines to be appropriate.

The arbitral tribunal shall decide as amiable compositeur or ex aequo et bono only 1 the parties
have expressly agreed that the arbitral tribunal should do so.

In all cases, the arbitral eribunal shall decide the case in accordance with the rerms of the relevant
contractis) and may take into account the usages of cthe trade applicable to che transaction(s).



Copyrighted Material
Appendix 3: Adminiscered Arbitrarion Rules 2013

Article 40—Deposits for Cosis

40.1

40.2

40.3

40.4

40.5

40.6

As spomn as Puc:imhlc after receipt of the Mortice of Arbitration h}' the Rcspum:lfnr, HEIAC shall,
in principle, request the Claimant and the Respondent cach to deposit with HKIAC an equal
amount as an advance for the coses referred to in Article 33.1, paragraphs (a), (b}, (c) and (f).
HEKIAC shall provide a copy of such request to the arbireal rribunal.

Where a Respondent submits a counterclaim, or it otherwise appears appropriate in the circum-
srances, HKIAC may request separare deposirs.

During the course of the arbirrarion HKIAU may request the paries o make supplementary
deposits with HKIAC. HKIAC shall provide a copy of such request(s) to the arbicral tribunal.

If the required deposits are not paid in full o HKIAC within 30 days afrer receipr of the request,
HKIAC shall so inform the parties in order that ane or another of them may make the required
payment. If such payment is not made, the arbitral tribunal may erder the suspension or termina-
tion of the arbitration or continue with the arbitration on such basis and in respect of such claim
or counterclaim as the tribunal considers fir.

I irs hinal award, the arbitral cribunal shall render an account w the parties of the deposits received
by HKIAC. Any unexpended balance shall be rerurned to the parties by HKIAC,

HEIAC shall place the deposit(s) made by the parries in interest bearing deposit account(s)
ar a repurable licensed Hong Kong deposit-raking institution. In 5:ln:ring the account(s),
HEKIAC shall have due regard to the possible need to make the deposited funds available

immediately.

SECTION VI. OTHER PROVIZIONS

Article 41—Expedited Procedure

41.1

41.2

4.3

P'rior to the constitution of the arbitral eribunal, apary may apply to HKIAC in writing for the

arbirrarion o ke conducted in accordance wich A =icle 41.2 where:

{a) theamount indispute representing the aggiegate of any daim and counterclaim (or any ser-off
defence) does not exceed HKD 25,008,000 {rwenty-five million Hong Kong Diollars); or

(b} the parties so agree; or

(e} in cases of exceptional urgency,

When HKIAC, after consideriig the views of the partics, grants an application made pur-

suant to Article 41.1, the wiliiral proceedings shall be conducred in accordance with an

Expedited Procedure based dipon the foregoing provisions of these Rules, subject to the fol-

lowing changes:

{a} the case shall be referred 1o a sole arbitrator, unless the arbitration agreement provides for three
arbitragors;

{b} if the arbitration agreement provides for three arbitrators, HKIAC shall invite the parties 1o
agree to refer the case to a sole arbitraror. IF the parties do not agree, the case shall be referred
o three arbicrarors;

{c) HKIAC may shorten the time limits provided for in the Rules, as well as any time limits thar
it has ser;

{d) after the submission of the Answer to the Notice of Arbitration, the parties shall in principle be
entitled to submit one Starement of Claim and one Statement of Diefence (and Counterclaim)
and. where applicable. one Statement of Defence in reply to the Counterclaim;

(e} rthe arbirral tribunal shall decide ||1c1:|ispun: on the basis of documenta r]."ﬂrldmc-: only, unless
it decides thar it is appropriate ro hold one or more hearings;

(F) the award shall be made within six months from the date when HKIAC transmirred
the fle to the arbitral tribunal. In exceptional circumstances, HKIAC may extend this
time limirt;

{g) the arbitral eribunal shall state the reasons upon which the award is based in summary form,
unless the parties have agreed that no reasons are 1o be given.

Unless the parties agree otherwise, the Expedited Procedure contained in Article 41 shall not

apply o any consolidared proceedings under Article 28 or o any arbitration commenced under

Arcicle 29,
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Article 4 2—Confidentiality

421

42.2

42.3

42.4
qz-j

Unless otherwise agreed by the parrics, no party may publish, disclose or communicare any infor-
mation relating to:
{a} the arbitration under the arbitration agreement(s); or
(b) anaward made in the arbitration.
The provisions of Article 42.1 also apply to the arbitral tribunal, any Emergency Arbitrator
appointed in accordance with Schedule 4, expert, witness, secrerary of the arbirral eribunal
and HKIAC.
The provisions in Article 42.1 do not prevent the publication, disclosure or communication of
information referred to i Arcicle 42,1 by a party:
{a) (i) to protect or pursue a legal right or interest of the party; or

(ii) roenforce or challenge the awand referred to in Article 42.1;

in legal proceedings before a court or other judicial authority;

(b} woany government body, regulatory body, court or tribunal where the party is obliged by law
o make the publication, disclosure or communication; or

{c} 1o a professional or any other adviser of any of the parties, including any acrual or potential
WiLIess OF CXpert.

The deliberations of the arbitral cribunal are confidential.

An award may be published, whether in its entirety or in the form ofexcerpts or a summary, only

under the following conditions:

{a} arequest for publication is addressed to HKIAC

{b} all references to the parties’ names are deleted; and

{e] no party objects 1o such publication within the rinfe(Beit fixed for thar purpose by HKIAC,
In the case of an objection, the award shall not bepibilished.

Article 43—Exclusion of Liabilicy

43.1

43.2

Mone of the Council of HKIAC nor any, cogimintee, sub-commites or other body or person
specifically designated by it to perdform the functions referred to in these Rules, nor the Secretary
General of HKIAC or other staff menyhave of the Secretariar of HKIAC, the arbirral tribunal, any
Emergency Arbitrator, rribunal-zpgainited expert or secretary of the arbitral tribunal shall be liable
for any act or omission in conneérioh with an arbitration conducted under these Rules, save where
such act was done or omined'wrbe done dishonestly.

After the award has been'\made and the pﬂsﬁibliitiﬁ of correction, interpretation and additional
awards referred to in Articles 37 to 39 have lapsed or been exhausted, neither HKIAC nor the
arbicral tribunal, any Emergency Arbitrator, tribunal-appointed expert or secretary of the arbirral
tribunal shall be under an obligation to make statements to any person about any matter concern-
ing the arbitrarion, nor shall a parry seek vo make any of these persons a witness in any legal or other
proceedings arising out of the arbitration,

SCHEDULE1 REGISTRATION AND ADMINISTRATIVE FEES

(Al amounts are in Hong Kong Dollars, hereinafier “HEKID™)
Effective 1 February 2015

1. Registration Fee

1.1

When submitting a Notice of Arbitration, the Claimant shall pay a Registration Fee in the
amount set by HKIAC, as stated on HKIAC's website on the date the Notice of Arbitration is

submitted.

1.2 If the Claimant fails to pay the Registration Fee, HKIAC shall not proceed with the arbitration

subject to Article 4.7 of the Rules.

1.3 The Registration Fee is not refundable.

2. HKIAC: Administrative Fees

21

HEKIACs Administrative Fee shall be derermined in accordance with the following rable:
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SUM IN DISPUTE (in HKD) ADMINISTRATIVE FEE (in HKDY)
Up 1o 400,000 19,804

From 400,001 19,800 + 1.300% of amr.

o 00,000 owver 400,000

From 200,001 25,000 + 1.000% of am.

L 4,000, (00 over 800,000

From 4,000,001 57,000 + 0.545% of amt.

to 8,000,000 over 4,000,000

From LRL IR 78200 + 0.265% of amr.

to L, Ok 0D over 8,000,000

From 16,000,001 100,000 + 0.200% of amt.

L 40,000,000 over 16,000,000

From 40,000,001 148,000 & 0.110% of amt.

[ &0.000.000 over 40,000,000

From SO0, 0o 192 000 & 0.071% of amr.

Lo 240,000,000 over 80,000,000

From 240,000,001 305,600 +/48.059% of amt.

Lo R0 R0 00D over 24000030,000

Over 400,000,000 LT AT

2.2 Claims and counterclaims are aggregated for the determination of the amount in dispute. The same

2.3

2.4

2.5

1.6

rule applics to any ser-off defence, unlessile arbitral ribunal, afier consulting with the paries,
concludes that such set-off defence will et require significant addictional work.

An interest daim shall not be aken\nito account for the caloulation of the amount in d'ls]:u::.
However, when the interest claim exceeds the amounts dlaimed in principal, the interest daim alone
shall be considered in calculating the amount in dispute.

Pursuant to Articles 18.2, ZA 1 or 28.9 or where in the opinion of HKIAC there are exceptional
circumstances, HKIAG S Administrative Fees may exceed the amounts caleulated in accordance
with paragraph 2.1.

IF the amount in dispute is not quantified, HKIACs Administrative Fees shall be hixed by HKIAC,
raking into account the circumstances of the case.

Amounts in currencics other than Hong Kong Dellars shall be converted inte Hong Kong
Dollars at the rate of exchange published by HSBC Bank on the date the Notice of Arbitration
is submitted or at the time any new claim, ser-off defence or amendment to a claim or defence

is filed.

SCHEDULE 2 ARBITRAL TRIBUNALS FEES, XPENSES,
TERMS AND CONDITIONS

Based on Hourly Rates
Effective 1 November 2013

1. Scope of Application and Interpretation

1.2

1.3

Subject o Article 9.2 of the Rules, rhis Schedule shall apply vo arbitrations in which rhe arbirral
tribunal’s fees and expenses are to be determined in accordance with Article 10.1(a) of the Rules and
to the appointment of an Emergency Arbitrator under Schedule 4.

HEKIAC may interpret the terms of this Schedule as well as the scope of application of the Schedule
as it considers appropriate.

This Schedule s supplemented by the Practice Note on Arbivral Tribunal's Fees, Expenses, Terms
and Conditions Based on Schedule 2 and Hourly Rates in foree on thedare the Notice of Arbitration
is submirred.
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2. Payments to Arbitral Tribunal

21 Payments o the arbitral tribunal shall gu:n-:ralhr be made h}r HEIAL from funds dtp-usit{:d by the
parties in accordance with Article 40 of the Rules. HKIAC may direct the parties, in such propor-
tions as it considers appropriate, to make one or more interim or final payments to the arbitral
tribunal.

2.2 IFinsufficient funds are held at the time a payment is required, the invoice for the payment may be
submirred o the parties for serdement by them direct.

2.3  Payments to the arbiceal tribunal shall be made in Hong Kong Dellars unless the oribunal directs
otherwise.

2.4 The parties are joindy and severally liable for cthe fees and expenses of an arbitrator, irrespective of
which party appointed the arbitrator.

3. Arbitral Tribunal's Expenses

3.1  The arbicral tribunal shall be reimbursed for its reasonable expenses in accordance with the Practice
Mote referred to ar paragraph 1.3,

3.2 The cxpenses of the arbitral eribunal shall not be included in the arbitral tribunal'’s fees charged by
reference to hourly rates under pargaraph 9 of this Schedule.

4. Administrative Expenses

The parties shall be responsible for expenses reasonably incurred and relating ro adminiscrative and sup-
port services engaged for the purposes of the arbitration, including, but ne<limited to, the cost of hear-
ing rooms, interpreters and transcription services. Such expenses may be(piid directly from the deposits
referred to in Article 40 of the Rules as and when they are incurred.

5. Fees and Fxpenses Payable to Replaced Arbitrators

Where an arbitrator is replaced pursuant to Arricle 12, 27 w28 of the Rules, HKIAC shall decide the
amount of fees and expenses to be paid for the replaced avSitrator’s services (if any), having taken into
account the circumstances of the case, including, but natlimited to, the applicable method for determin-
ing the arbitrator's fees, work done by the arbitratos in¢onnection with the arbitration, and the complex-
ity of the subject-matter.

6. Fees and Fxpenses of Secretary to Arbizal Tribunal

Where che arbitral tribunal appeinis 3ccretary in accordance with Article 13.4 of the Rules, such secre-
tary shall be remunerated at a rage ¥ehich shall not exeeed the rate set by HKIAC, as stated on HKIACS
wehsite on the date the Notice of Arbitration is submitted. The secretary’s fees and expenses shall be

charged separately. The arbitral ribunal shall determine the votal fees and expenses of a secretary under
Article 33.1(c) of the Rulcs.

7. Lien on Award

HEKIAC and the arbitral tribunal shall have a lien over any awards lssued by the tibunal 1o secure the
payment of their outstanding fees and expenses, and may accordingly refuse to release any such awards
to the parties untll all such fees and expenses have been paid in full, whether jointly or by one or other of
the partics.

B. Governing Law

The terms of this Schedule and any non-contracrual obligarion arising our of or in connecrion wich them

shall be governed by and construed in accordance with Hong Kong law.,

9, Arbitral Tribunal’s Fee Rates

9.1 An arbitrator shall be remunerated at an hourly rate for all work reasonably carried out in connec-
tion with the arbirration.

9.2 Subject to paragraphs 9.3 and 9.4 of this Schedule, the rate referred 1o in paragraph 9.1 is to be agreed
in accordance with Article 10.2 of the Rules. An arbitrator shall agree in writing upon fee rates in
accordance with paragraph 9 of this Schedule prior w the confirmation of his or her appointment
by HKIAC in accordance with Article 9 of the Rules.

311



Copyrighted Material
Appendix 3: Administered Arbitrarion Rules 2013

9.3 Anarbicrators agreed hourly race shall not exceed a rate set by HKIAC, as stated on HKIAC's web-
site on the date the Notice of Arbitration is submitted.

9.4 Subject to pa:r:n.graph 3.3, an arbitrator may review and increase his or her u.gr:::l J:I.Dlll'l}’ rate
by no mere than 10% on cach annivesary of the confirmation of his or her appeintment
by HKIAC.

9.5 Higher rates may be charged if expressly agreed in writing by all parties to the arbirration or if
HEIAC so determines in exceprional circumstances.

9.6 If an arbitrator is required to travel for the purposes of fulfilling obligarions as an arbicrator, the
arbitrator shall be entitled to charge and to be reimbursed for:

(a} time spent travelling but not working at a rate of 50% of the agreed hourly rare; and
(b} rtime spent working whilst eravelling at the full agreed houdy rare.

10. Cancellation Fees

10,1 All hearings booked shall be paid for, subject o the following conditions:

{a) ifa booking is cancelled ar the request of the arbirral ceibunal, it will not be changed;

(b} if a booking is cancelled ar the request of a party less than 30 days before the day booked it shall
be paid ata daily rate of 75% of eight rimes the applicable hourly race;

(c} if a booking is cancelled ar the request of a party less than 60 days but more than 30 days
before the day booked it shall be paid at a daily rate of 50% of cight times the applicable
hourly rate;

(d} if a bookingis cancelled ar the request of a party more thaa60 days before the day booked ir will
not be charged; and

(e} in all cases referred to above, credit will be given a@atist all time spent on the case during the
day(s) booked.

10.2 Where hrar'lngda}ri are cancelled or ]:ruutprunfd airer than b}-' agreement of all parties, this may be
taken into account when considering any subGejuent allocation of costs.

SCHEDULE 3 ARBITRAL TRIBUNAL'S FEES, EXPENSES,
TERMS AND CONDITIONS

Based on Sum in Dispure
(All amoun:s ave in Hong Kong Dollars, hercinafier “HKD™)
Effective | Wovember 2013

l. Scope ufﬁppli:nliun and [nt:rpn:tal:i-nn

1.1 Subject to paragraph 1.2 below and Article 9.2 of the Rules, this Schedule applics vo arbivrations
in which the arbicral cribunal’s fees and expenses are o be determined in accordance with Arricle
10.1{b) of the Rules.

1.2  This Schedule shall not apply to the appointment of an Emergency Arbitrator under Schedule 4.

1.3 HEKIAC may interpret the terms of this Schedule as well as the scope of application of the Schedule
as it considers appropriate.

1.4 This S5chedule is supplrmcnmd l'l]r the Practice Mote on Arbitral Tribunal's Fees, E.:pcnscs. Terms
and Conditions Based on Schedule 3 and the Sum in Dispute in force on the date the Notice of
Arbirration is submired.

2. Payments to Arbitral Tribunal

2.1 Payments to the arbitral tribunal shall generally be made by HKIAC from funds deposited by the
parties in accordance with Article 40 of the Rules. HKIAC may direct the parties, in such propor-
tions as it considers appropriate, to make one or more interim or final payments to the arbitral
tribunal.

2.2 Ifinsufficient funds are held ar che time a payment is required. the invoice for the payment may be
submirted to the parties for sertlement by them direcr.

2.3 Payments to the arbitral tribunal shall be made in Hong Kong Dollars unless the tribunal directs
otherwise.

2.4 The partics arc jointly and severally liable for the fees and expenses of an arbitrator, irrespective of
which party appointed the arbicraror.
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