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General Introduction, Ch. 2, Cultural Composition

of these emigrants who, after their ‘naturalization’ in the host
to Hong Kong for work and business. Their status —
otherwise, as Hong Kong people overseas —
and ambiguous, even for the public authori

society, have returned
whether deemed to be local or
has always been viewed as problematic
ties in Hong Kong, China or Britain.

/1. Reflecting its cosmopolitan character, Hong Kong has adopted English and
Chinese as its two official languages. Such a linguistic dualism has been endorsed
in the two ‘benchmark’ official documents enshrining the governance of Hong Kong
after 1997. They are the Sino-British Joint Declaration of 1985 on the Future of
Hong Kong and the Basic Law promulgated by the Chinese government as the mini
constitution for the Hong Kong Special Administrative Region (SAR).

12. Before 1997 and its reintegration with China, Hong Kong as a highly inter-
nationalized city port was accustomed to the use of English as the principal lan-
guage in both the public and private sectors. However, Chinese has now assumed
parity with English as the standard medium of government now that Hong Kong has
become an SAR of China, although English continues to be more popular in the
field of business and commerce.

Besides English the Cantonese dialect has always been the most common spoken
medium within the local (Chinese) community. However, Putonghua (Mandarin)
has since the 1997 handover has become increasingly popular as the official spoken
version of Chinese. In spite of the diversity between different spoken dialects, Chi-

nese characters are common in their written form, thereby providing a unified means
of communication in the use of Chinese.
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as itish overseas dependent territory
: i July 1997 Hong Kong was a Brilis ’

H'- ii:l‘(;g tl;)y tLlllg Hong Kong government hea_dec_i by the Governor as th; rtépre-
i Lc of the Queen of the United Kingdom reigning over Hong Kong. The ov-
e ed his authority to the ILetters Patent whl_ch established the \l:.)as:‘c
ernor\ O:;k of the administration. This document, alongmde the Royal I]}slru'c,uons,
fxra(;nt‘}lwe virtual effect of prescribing the constitution of Ht;mjg 1Ko]13)g9 furlg% |tsSi|::nri:t-:

9 i > ack to China on 1 July and has sinc
1 days. Hong Kong reverted back to ' ,
b CEIZEIE‘SARYOF the l%cople’s Republic of China (P_RC). In place of thg Letterz
bcc?nt] and lioyal Instructions, the Basic Law which_Chmz_t promulgated e:a:r_;:_r c:artF1
'Pat?::ffcct simultaneously to become the constitutional instrument prescribing the
n aCt ¢
l(c:a[:)italis;l) socio-political system for Hong Kong.

/4. The Basic Law prescribes a wide latitude of local sglf—goyer_nmg ?uto‘rto;nlg
for Lﬁe Hong Kong SAR. However, the prerogative of sea};ﬁ Wllh tl)tlsc d[e(:) e:;;,mi%
i is al k
i VR the central government. The § ; i
foreign affaws belongs to gover e ke
iy, legislati independent judicial power, in g
executivz, legislative and indep cial D o e
ication uli thorities and legislature are be p ‘
dication: Its execulive aut ! : af gl o
\ § 1o continue as a [ree port, p
zoidents of Hong Kong. The SAR is . rate customs
() i i i °1 ts own, using the na
i : al financial centre and may, on 1 !
enitory and an internationa e S Ko oo
ina’ intai develop relations and con _ :
‘Hong Kong, China’, maintain and _ ons and = & o
aHri:e%nentsgwith foreign states and regions, and |r}u,rna_tlonaldorgdn1ta'atlo:1§i s
a;g)propriate fields, including economics, trade, the financial and monetary, shipping,
communications, tourism, cultural and sports fields.

15. The Basic Law creates the office of the Chic}' Exei(iutive Kas thcggelid Itl)lftt}?icz
; C ds the government of the ong Kong ¢ = g
e b ehin he? ing the Basic Law, signing bills (proposed
. ity, he is responsible for implementing the Basi ) § _ :
T:P;E;(I:;t)i/on) and t?udgcls passed by the Leglslatlye Councnl, p?omulgc?tf:g I}Iiwis;
m%king decisions on government policies and issuing l:‘_xi_cgtwe t(‘)rwtishselectcd
i k utive il in policy-making. The Chief Executive
assisted by the Executive Council in po : i . s
i - lection Committee appoin y
by a broadly representative local E ' .
Egnf:;a;)?fcr?unem. Th):z Chiel Executive thus elected is appointed by the Central
People’s Congress in Beljing.

16. The Executive Council can be viewed as the 48 Jacto Qahipet é‘or [hf:1 (iihtft;f
Excc;nivc in assisting him in policy-making. Tl_lc Ch_lcf Exe;cutwe ml pucnf: Outm;ﬂ
competent authority, for example, for introducing b]lls_ to the Leglsr[:a;lt.lv o als(;
mak?ng subsidiary legislation or dissolving the Legllilallve gou?lilis v }t?c?lrgznfcr °

ines ls, petitions and objections undcr_t ose ordina :
Sf;gl?;;‘e;gaﬁt"g? apgcaj. Members of the Executive Cou_nq{ ar? gﬁp%ﬁdggzet}hnf‘:

i i ; he principal officials of the S/
hief Executive and drawn from among U ‘ b5 -
gellft N;(embers of the Legislative Council and prominent personalities in the com

.L : 1 3 3 ks 3 «
mhgll {rirrue of the Basic Law, the Legislative Council is lthe Iaw-malﬁng dsser:(l))‘lji
for Lie SAR. It is in this connection the competent authority to enact laws, app
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17-20 General Introduction, Ch. 3, Political System

the Annual Budget, control public expenditure and monitor the performance of the
government by putting forward questions on matters of public interest and sum-
moning persons concerned to testify or give evidence. It is also vested with the pre-
rogative to impeach the Chief Executive (if initiated jointly by one-fourth of its
members), as well as to endorse the appointment and removal of the judges of the
Court of Final Appeal and the Chief Judge of the High Court. It has always been
possible for the government and executive authority to introduce before the Legis-
lative Council legislative and public funding proposals. However, members in the
Council can move to propose independent legal enactment by way of presenting
before the Council Private Members Bills. Nevertheless, pursuance of such an ini-
tiative requires the prior consent of the Chief Executive.

I7. Other than enacting legislation, the Parliament-equivalent Council holds two
major debates every year when it is in session: one which is comprehensive in cov-
erage dealing with the entire platform of government policies which follows the
Chief Executive’s annual policy address; and the other is the budget debate on
financial and economic affairs in the SAR as a sequel to the annual budget pre-
sented by the Financial Secretary in March and which he moves before the Legis-
lative Council as the Appropriation Bill.

18. While in session, members of the Council may question the government on
the rationale, implications and problems relating to public policy issues and official
decisions. They either seek information on such issues or ask for official explana-
tions and actions on them. Members may in this process request either oral or writ-
ten answers to the questions, and may put forward supplementary questions for the
purpose of elucidating an answer already given. However, since 1997 it has been
more a common practice for the SAR legislature to summon the responsible gov-
ernment official or private person to appear before the Council to provide oral expla-
nations and give evidence, if necessary, on matters of concern to public interes:.

19. The Council normally meets in public every Wednesday. Following vhe pre-
1997 practice, the Chief Executive occasionally addresses or answers guestions
from its members at a special meeting. The post-1997 Legislative Ceuner! appears
to be able to sustain the transparency of its sessions previously maintained by its
predecessor, inasmuch as all Legfslative Council sittings and most meetings of its
bill committees, subcommittees and panels are open to the public.

§1. COMPOSITION OF THE LEGISLATIVE COUNCIL AND LEGISLATIVE PROCESS

20. The law-enacting organ, the Legislative Council, elects its President from
among its members. Altogether there are 70 members constituting the Council,
comprising 35 members returned by geographical constituencies through direct
elections and the other half of the membership returned by functional constituen-
cies. The functional constituencies were designated by the pre-1997 government
essentially by virtue of occupational criteria to articulate the specific interest of a
given economic, social or professional group. Previously, unofficial members were
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appointed by the Governor under British rule but under the 1995 electoral arrange-
ment, all appointed unofficial seats were rescinded, as sanctioned under the Sino-
British Joint Deelaration. However, in addition to the 21 functional constituencies
which already existed 9 new functional constituencies basically reflecting the occu-
pational and workplace (in addition to the residential) affiliation of the members
were created, so that the entire working population was enfranchised with a second
‘ticket’ enabling them 1o vote to return a candidate from each of these nine indus-
trial groupings of (a) primary production, power and construction; (b) textiles and
garments; (¢) manufacturing; (d) import and export; (e) wholesale and retail; ()
hotels and catering; (g) transport and communications; (h) financing, insurance, real
estate and business services; and (i) community, social and personal services. Five
new conslitutencies were each added to both of these two [ranchise categories in
the fifth term of the Legislative Council for the period between 1 October 2008 and
30 September 2012.

21. The pest-1997 SAR legislature has inherited its pattern of composition from
that of the calonial government at the eve of the transfer of sovereignity. However,
those men:hers returned by geographical constituencies are no longer a hybrid mix
of those clected directly and those elected indirectly by an election committee com-
prising-all elected district board members at the ‘local government’ level. Instead-
21" of the 30 members in the division of ‘geographical constituencies’ were directly
¢.ccted. This number is now raised to 35. At present, the SAR legislature is in its
sixth term of office, from 2012 to 2016. The term of office of these Legislative
Council members is hence four years, as prescribed by the Basic Law and the Leg-
islative Council Ordinance. The composition of the Council has been evolved from
its first term through the changes to its present formula of composition shown in
Table 1.

Table 1 Composition of the Hong Kong Legislative Council

First term  Second term Third term Fourth term  Fifth term
Membership ~ (1998-2000) (2000-2004) (2004-2008) (2008-2012) (2012-2016)
(a) elected by 20 24 30 30 35
geographical
constituencies
through direct
elections
(b) elected by 30 30 30 30 35
functional
constituencies
(c) elected by 10 6 - =3 =
an election
commillce

Total 60 60 60 60 70
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22. Geographical constituency elections are held on the basis of universal suf-
frage. For the fifth term of the Legislative Council, the Hong Kong SAR is divided
into five geographical constituencies, each having five to nine seats. The list voting
system operating under the largest remainder formula, which is a form of propor-
tional representation voting system, is adopted. Under this system, candidates con-
test the clection in the form of lists. Each list may consist of any number of
candidates up to the number of seats in the relevant constituency. An elector is
entitled to cast one vote for a list in the constituency in which he is registered. The
seats for the constituency are distributed among the lists according to the number of
votes obtained by the respective lists.

Any permanent resident of the Hong Kong SAR who is a Chinese citizen with no
right of abode in any foreign country may stand for election in any geographical
constituency, provided that he or she is a registered elector on the Final Register,

has attained the age of 21, and has ordinarily resided in Hong Kong for the preced-
ing three years.

23. For the fifth term of the Legislative Council, the functional constiluencies
listed are: (a) Heung Yee Kuk; (b) agriculture and fisheries; (c) insurance; (d) trans-
port; (e) education; () legal; (g) accountancy; (h) medical; (i) health services;
(j) engineering; (k) architectural, surveying and planning; (1) labour; (m) social wel-
fare; (n) real estate and construction; (o) tourism: (p) commercial (first); (q) com-
mercial (second); (r) industrial (first); (s) industrial (second); (1) finance:
(u) financial services; (v) sports, performing arts, culture and publication; (w)
import and export; (x) textiles and garment: (y) wholesale and retail; (z) informa-
tion technology; (aa) catering; and (bb) District Council (first); (cc) District Council
(second) and (dd) textiles and garments. The labour functional constituency returns
three Legislative Council members, the District Council (second) constituency is
provided with four seats, while the other 27 functional constiluencies return one
member each.

Functional constituencies which represent professional groups have electoraics
based on membership of professions with well-established and recognized qualifi-
cations, including statutory qualifications. Each individual member has ore vote.
The electorates of functional constituencies representing economic or-secial groups
are generally made up of the business and employment units as weil as corporate
members of major organizations representative of the relevant sectors. Each corpo-

rate member appoints an authorized representative to cast the vole on its behalf in
an election.

24. The legislative process in the Hong Kong SAR is still in large measure
analogous with the parliamentary procedures in the United Kingdom. The first read-
ing of the bill is moved in most instances by the government and is by and large
ceremonial, entailing ‘nothing more than the formal citation of the title of the bill’,
and is often introduced by with a brief official speech explaining the intent and main
coverage of the bill. The second reading debate is usually resumed in the next or
the next but one session. If there are no substantial objections or problems the bill
will be immediately referred to the committee stage. Otherwise, the bill will be
debated at this second reading session. If the debate turns out (o be controversial,

26

General Introduction, Ch. 3, Political System 25-28

the second reading session may be adjourned to allow consideration for amend-
ments.

25. The committee stage that follows the second_is normql]y convened in com-
mittee of the whole Council. The Secretary for Justice, he_admg thu Legal lgegarg
ment, proposed various amendments so as (o streamlme the pr()(p;cjf)eL {% !
legislation as well as to incorporate amendme_nts stemming fr(_)m the del }?a?-been
Secretary for Justice then reports to the Cc_uuncﬂ that tfle commrlﬁee stage ‘b -
completed and recommends the third rcadm_g of the bill, normah_y‘fa]sé a pr(t)_(,e) el
ritual. After the proceedings in the law—mal_cmg assembly, the Chie p;;:cu !:tt, : Ef
nifies his assent, which is announced next in the government gazettt)e._ y VL _ ;,]ct +
the Chief Executive’s assent, a bill becomes an ordinance without being subj
approval from the central government.

26. The SAR Legislative Council emulates by and large its pre_—l997 pre(_icces“
sor in structurc-and carries under its auspices a number of standing committees.

These includa:

— the Finance Committee which scrutinizes public expenditure, ass_lsted\bysmlfjo
eab~ommitiees, the Public Works sub-Committee and the Establishment Sub-
Cummittee;

~ the House Committec;

_ the Public Accounts Commitiee;

— the Committee on Members’ Interests; and

— the Committee on Rules of Procedure.

27. The Finance Commiltee examines public expgnditurc, both at speialFrpnc:rt]:
ings held in March to screen the budgetary dralt estimates prepared .by L fg t: an
cial Secretary for the subsequent year as well as at regular r_ru_aetmgsr,f edw o
October and July, to consider proposals for supplgmemary pro_vlsmlgsi‘o Um:] 3 o
public expenditure outside the budget. These meetings are held in public. Unde e
umbrella of the Finance Committee, the Estab]lshment Subcommittee eyfammes aal
makes recommendations to the Finance Corm‘mytee on the government’s Erupos‘ ts
for the creation, redeployment and deletion of dm?ctorate posts, ancl)tor tc)l_an{;;ves. k(;
the structure of grades and ranks in the civil service. In parallcl,_ the ‘Puclc gin
Sub-Committee examines and makes recommendations to the Finance omngt t,z
on the government’s expenditure proposals under Lhe _Capltal‘ Works R'P:fiervi bm:)r
for projects in the Public Works Programme and building projects carried out by
on behalf of subvented organizations.

28. The House Commiltee, whose sitting exclu-des'the P!‘es_idcnt of the L?glsla}—
tive Council, performs the in-house role of coor_dmatlng within a co‘t.ueren(t1 re;m‘e;
work of an overall integrated agenda all business of the .Counul an_]lo 1 8
committees, including reports on subsidiary legislation tabled in the Coun_ci : (]llb;—
tions that members intended to put to the government; motions and bills to be
debated; and any other matters of public concern.
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The House Commitice may constitute under its auspices a bills committee to con-
sider the principles and general merits of a bill submitted to it for scrutiny. A bills
committee hence constituted may also consider the detailed provisions and amend-
ments relevant to the bill. It ysual ly tables a report before the Council and is dis-
solved on the passage of the bill or when the House Committee so decides. Besides,
the House Committee may also appoint subcommittees to consider items of exist-
ing subsidiary legislation tabled in Council. Like the bills committees, these sub-

commitiees on subsidiary legislation also become defunct upon the enactment of the
subsidiary legislative item.

29. The Public Accounts Committee plays the role of ensuring that public
expenditure has not been incurred for purposes other than those for which these
funds have been designated and that the spending has been cost-effective and free
from defaults and malpractices. In this connection, the Director of Audit submits
two reports to the Legislative Council each year: one relating to value-for-money

audits (in April) and the other pertaining to the audit of the government’s annual
statements of accounts (in November).

30. The Committee on Members’ Interests investigates
compilation, maintenance and accessibility of the Registe
Its purview also includes matters pertaining to the declarat
cil members as well as their ethics of conduet, and providin
ing recommendations thereof relating to their intere
representatives in the law-making assembly.

the arrangements for the
r of Members’ Interests.
ion of interests by Coun-
g guidelines on and mak-
sts in the capacity as

31. The Committee on Rules of Procedure is responsible for reviewing the Rules
of Procedure of the Legislative Council and its committees, and proposing to the
Council henceforth such amendments of changes as are decmed necessary.

32. In a fashion almost reminiscent of the committee system of the Américan
Congress in the United States, the Legislative Council has created a consteliation of
18 panels to examine the government’s policies and each specializes ja'a specific
policy area of public administration. The functional areas which thasc panels cater
to include (a) administration of Justice and legal services; (b) constitutional affairs;
(c) economic services; (d) education; (e) environmental affairs; (f) financial affairs;
(g) health services; (h) home affairs; (1) housing; (j) information policy; (k) plan-
ning, lands and works; (1) manpower; (m) public service; (n) recreation and culture;
(0) security; (p) trade and industry; (q) transport; and (r) welfare services. These
panels may in turn each appoint their own sub-commiltees.

33. The Legislative Council may appoint, on an ad hoc basis, Select Commit-
tees to consider and deliberate any specific matters or bills. These Select Commit-

lees are to report back to the Council which may debate on the report of findings by
the Committees.

34. Besides, the Council ma

y sel up an investigation committee under Rule 49B
(2A) of the Rules of Procedure

to enable the council to probe a motion of censure
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inst a Council member for misconduct and to make recommendations on the
ins [ :
?r%(iltion as to whether to disqualify the member concerned.

35. The Legislative Council is vest_ed_ with its own gd‘r.r]inisftratlye fﬁuﬁ?;nmiys
: the auspices of a Council Commission. Tl_le Comm1_smon s mam‘ n s
kA ort and services for the Legislative Council through the C01_1nc1 s
. provlt}le S’;’lllip Commission has the authority to employ staff of the Secretariatl and
e (;k to de£erm'me the organization and administration_of Support ser-
O'Verseeml:ltsf;zsl)liti,es and to formulate policies for the effective performance of the
;:;thriat in support of the Legislative Council.

.. .. : ) o
36. The Legislative Council also furnishes the pul:}h_c with a' gj}evan;.gvl‘;‘arzl;elo

mech-anism vis-a-vis any legislation, government pohm;:s :.mil accllfl?ss dverse 10
ir i est. T »il members work by a roster of weekly :

their interest. The Counci i : At ot e B

i i t from this, they attend “w ]

; ints and representations. Apar__ | il s ‘

;Omecl)zrlnplain‘“ Of%ce to meet and offer advice to complaints from the public

ic B

§2. LBGAL AND JUDICAL SYSTEM

7. The legal system of the Hong Kong SAR has r(_:tained ?ts hithe.rt'ohp{e-:lzg]’/
,nzrﬁctcr which has evolved essentially fr_om the hcrltagfz of the B;lt)sf [;ijudi_-
{-lowever because of the change of sovereignty, ﬂtlhe ape;&ggl%rit;g‘;:g:s e o

i ’ e ituted. Under the pre- stem, .
cial structure needed to be reconsti e oy T 1T
isions of the highest court (Court of_ Appea Ay
tgi ?S(Li;z]izl Committee of the Privy Council in London. Howe‘wjrl, gs,dl-lgllli tK;?(?\%:
becomes reintegrated with China as its SiA];, Lhelp(r)vycir a(:i 11;1:)1.;110 rjlzefamionab]e

i Ily, in the Court of Final Appea - Appeal cas i actional

Enist]}{nlssl?,lg(t:izhbguﬁsdiction. Otherwise, the entire judicial syfstt],lm hd§ rterlr;]zlzzilligjzi
{ i i in the first tier, followed a
as it was before 1997, with the High Court in L St _ e i
E;ltth\::c(l;stfr}icl court, coupled by a spectrum of specmhzid courts ltri]ciirﬂ]j;]ﬁ ;2;:11‘:33
ibui i ai ibunal, the obscene articles ;
ine the labour tribunal, the small claims tr1_ s : g I o
g:)%onér’s court and the lands tribunal (which are eql_nv-a]em to the district court)
and the magistracy and juvenile court at the lowest tier.

38. By virtue of the Sino-British Joint Declar;ztion an? thezi E)a;ci;?(\:\;,c :I:It;
: i e continue:
; ish fashioned common law and rult?s qf equity have ‘ b
EII;%];Koig governing the conduct of judicial proceedings and decisions.

39. The Court of Final Appeal is at the apex of the jgdicial tsys'temztziade:;ihlg
the Chie‘l’ Justice. The Court is to be constituted of five Judge§ F1r1 its s1_ " f&lanem
can be drawn from a pool of three permanent judgec.;;,fa pangllhztr égi;;)(?nplaw o

j 3 ced from
judges and ten non-permanent judges sourcec he . "
ilc;gijojnus.%[‘he Chief Justice is assisted by the Judiciary Administrator in the admi
istration of the judiciary.
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40. Below the Court of Final Appeal is the High Court, comprising the Court of
Appeal and Court of First Tnstance. Staffing the High Court are the Chief Judge of
the High Court, 10 Justices of Appeal and 32 Judges of the Court of First Instance.
The Court of Appeal hears all appeals from the decision of the Court of First

Instance and the District Court. The Court of First Instance has unlimited jurisdic-
tion on all civil and eriminal cases.

41. At one tier lower is the District Court, staffed by the Chief District Judge,
together with one Principal Family Court Judge and 34 judges. The District Court
has prerogative of decision on criminal cases but subject to a maximum power of
giving sentence of seven years’ imprisonment. Tt can hear civil claims up to a ceil-
ing of one million dollars, as well as cases of employce compensation, equal oppor-
tunity breaches and matrimonial disputes and stamp duty appeals.

42. At the bottom tier is the magistracy, staffed by the Chief Magistrate, 4 prin-
cipal magistrates and 59 permanent magistrates and 10 special magistrates, who are
able to hear only criminal cases. The ceiling of their sentencing power is two years’
imprisonment and a fine of a hundred thousand dollars.

§3. LocAL GOVERNMENT

43. Before 1982 the structure of the local government emanating from the vari-
ous piccemeal reform measures preceding the 1981 White Paper on District Admin-
istration (which documents a wholesome blueprint of local administrative reforms
in a domain which has virtually been left in a vacuum state prior to the 1970s and
1980s) has been a hybrid pattern which was fragmented and cumbersome, involy-
ing an array of overlapping institutions like the City District Office, City District
Committee, the Urban Council, the District Management Committee, the Area
Committee, the New Territories Administration and the Heung Yee Kuk as the rugal
consultative council in the New Territories.

44. The benchmark institutional arrangement laid down under the 1921 White
Paper to consolidate the above pluralistic organs was hence a harmonized two-tier
local government structure comprising the district boards and district management
committees, created in each of the 18 local administrative districts in 1982. Con-
comitantly, the District Boards Ordinance has made the district boards statutory
bodies, since April 1982 in the New Territories and October 1982 in the urban areas,
to perform the representative role of a local assembly for public consultation and
participation in the administration of the districts. The district board system has
been inherited almost entirely by the SAR government after 1997. However, fol-
lowing the 1998 review of the structure and functions of district organizations, the
system has been endorsed and enhanced, as indicative in the re-labelling of the dis-
trict boards as district councils.

The district council’s agenda is hence to advise the government on a wide range
of matters affecting the interests or well-being of the people living and working in
the district. In this capacity, each district council operates a ‘meel-the-public’
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e under which residents in the district may meet board mcm_bers, as represen-
Sd'ler-n f their local constituency, to articulate their views and grievances concern-
Fa{wt}f ¥ overnance of their district. Reciprocally, the scheme also cnabl_es the
ing t ,.-:1 . erﬁbers to collect public views on local matters and region-wide issues,
COUDLII - hed back to the government to help improve the provision and quality of
ifoazf)t?se]:fblic services. Besides, the Councils carry out minor works projects and

ity 1 ¢ schemes.
com}l]’ﬂugl&ﬁ gﬁﬁ?ﬁﬁfﬁi?é&mncﬂ members are elected on the basis of 1_8 local con-
t'tzeicies totalling 412 who are serving a four—year term commencing {am‘larz
S(;] 2.In a(idition there is still a segment of 68 appointed members,‘ alongside a frac
[2ion (;f 27.&% oﬁic’io members (by virtue of their incumbency as chairmen of the rural
committees in the New Territories).

45. Concordant to the council in each district, there is a district mana%lcmfnt

comr;ljttce presided over ex afficio by the Distric_t Qﬁiccr arlld on Whlcht tdeT ;lzljg
wridi tial services in the district are also represented.

departments providing essen ; the ! 50 IS, T

i ites iiais th the district council on the adminis _
fficial committes iiaises closely wi ] ; i

oublic services at the local municipal level, not only to coordmate_ .the, pro\vm;:)fllg;

?he%e services but also to ensure that the district’s needs_are effectively met. It al t °

enzib]es the departments represented to consult, co-ordinate and collaborate wi

eccivether to optimize the value of their services provided to the public.

46. Still constituting part of the local government machinery is a fgngc of T:;i—
lary consultative organs, notably the area commitiees and mju%:la(li 2;1 _corr;f)n‘:e. th(;
The latter are building-based resident organizations, e‘slabhf; ed | ]c:i imp o
security, cleanliness and general management of multi-storey gzl I?gi'alized I
other hand, the area committees have been, since vaember ]9_ ra l()f AhaES 50
assume a more refined and specific role to (a) assist in the orgam?dllmn]pr commu-
nity activities and government campaigns; (b') _ad\r}se on issues of f?. loca '[!ﬁc e
in the area; and (c) encourage residents’ parlicipation in district affarrs. Ther
present 63 area commitlees.

47. The executive arm of the local government is part of the c1y1l servl::ﬁ, Ehlcl;
is the district office, headed by the Distric_t (_)fhcey and _bel'oﬁngmg to the orr]rcliq
Affairs Department. The geographical jurisdiction of the dlst_ru,tvofﬁce c?brrespo to.r
to that of the district council (of which there are al%ogether_mne in the u[rh an]ls.éac';,1 -
of the territory and another nine in the New Tel’rllOI’lf:S, maklng up afltlog(:o nezv Lo
tricts). The district offices serve as the government’s foca_l points of liais on with (he
grassroots populace, both the local communities and_ theu' voluntary (‘:rgO“CiCS an(i
They have been, in particular, instrument_al in explaining govcmment pnd iy
ameliorating misunderstandings and conflicts be%we_en the gov_ernm‘cin_ a i
citizens and their households. Parallel to the District Office is a u,rlg,s gnamre -
specific regional offices operated byhthose ggven;\r}rée?ﬁ (flj:p;:;t:;::stst: t}c:z rlpiad

s made it imperative for them to devo S )
::"E{Edlfjg notably, lht]: Police, the Social Welfare Department, tl:u:: L_abour ]r?;[éaru;:
ment, the Food and Environmental Hygiene Department and the Leisure a
tural Services Department, etc.




48-50 General Introduction, Ch. 3, Political System

48. The revamped structure of representative government in Hong Kong since
the series of electoral reforms in 1980 which crystallized on the eve of the 1997
dateline of political handover is a threc-tier system in its governance framework.
Intervening belween the central government-cum-legislative and executive councils
on top and the district administration at the locality is an intermediate level of
regional jurisdiction, with power more or less analogous to a municipal authority’s.
The arrangement is, however, dualistic, because the urban sector (namely, including
Hong Kong Island and Kowloon Peninsula) has been always covered, since the pre-
war years, by the Urban Council and its executive adjunct, the Urban Services
Department; yet the New Territories ‘domain’ was not configurated in an analogous
fashion until the creation of the Regional Council, in April 1986, as the statutory
municipal authority for the New Territories. It is supported, as in the parallel case
of the Urban Council, by the Regional Services Department of the civil service.

49. However, such a three-tier system in representative government was consid-
ered to be oo cumbersome by the post-1997 SAR government. The view was, as
articulated in the findings of the Review of District Organizations conducted in
June—July 1998, that there were a proliferation of representative assemblies and that
the two Councils at the municipal level were duplicating the roles of the district
councils and hence could be deemed redundant and be abolished. As a sequel to the
Provision of Municipal Services (Reorganization) Ordinance enacted at the end of
1999, the Provisional Urban Council and the Provisional Regional Council were
dissolved. In their place, the SAR government erected a new structure for the deliv-
ery of municipal services in January 2000, as the jurisdiction of the two defunct
municipal councils was transferred to the administration and other newly created
statutory bodies.

50. The above exercise of structural rationalization led to the inception of two
new government departments, namely, (a) the Food and Environmental Hygiene
Department which monitors, regulate and maintains standards in the areas of tood
safety and environmental hygiene; and (b) the Leisure and Culture Services Depart-
ment (within the domain of the Home Affairs Burcau) for the provision ¢ leisure
and cultural services, management of cultural facilities and the provisiorof arts and
culture, sport and recreation.

In addition, a Liquor Licensing* Board was created (o assume the former func-
tions of the two municipal councils in considering applications for and granting of
liquor licences. Concomitantly, a Licensing Appeals Board was appointed at an
upper Ger Lo hear appeals against decisions on licensing of food and environmental
hygiene as well as leisure matters. At the same time, the membership of the Sports
Development Board and the Arts Development Council was enhanced. And a high-
level advisory body, the Culture and Heritage Commission was established in April
2000 to advise the government on the policies and lunding priorities for arts and
culture, with a view to the provision of more focused strategic planning and better
coordination in the funding and delivery of arts and cultural activities.
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§4. THE ELECTORAL SYSTEM UNDER REPRESENTATIVE GOVERNMENT REFORMS
AND DEVELOPMENT

5]. The electoral system has been advanced and revamped several times in the
process of its evolution since the beginning of representative government reforms
in the early 1980s. In place of the pre-1982 territory-wide and monistic constitu-
ency that primarily served the Urban Council election, a geographical network of
18 district-specific constituencies has been instituled, and later inherited by the post-
1997 SAR government. Each of these 18 geographical constituencies had the dual-
istic mandate, before 2000, of returning its deputies on the district board and the
Urhan Council/ Regional Council. The latter function, of course, has been rescinded
following the dissolution of the two municipal councils in 2000.

The notion and demarcation of the geographical constituencies have been, how-
ever, compounded further by the electoral arrangement for direct election to thc
Legislative Council introduced since the mid-1990s. Prior to 1997, there ‘were, in
parallel to the ‘district board’ constituencies, nine geographical constituencies
demarcated fir the territory returning 20 directly elected members in the Legisla-
tive Councii in the 1995 clection. However, the boundaries and number of these
geographical constituencies were substantially revised for the direct el‘ections hqld
after 1997 for administration. As a sequel, there are now consolidated for the entire
tei-itoiy altogether five geographical constituencies each retuming five to nine
directly elected members to the SAR Legislative Council.

52. A concordant structure of ‘functional constituency’ and the institution of an
election commitiee vested with the role of indirect election to the Legislative Coun-
cil add greater complexity to the electoral system.

Each functional constituency represents an economic, social, or professional/
occupational sector which is substantial and important to the Hong Kong S._AR.
These functional constituencies, almost analogous to the designation of occupation-
ally denominated deputics in the law-making assembly, have been listed above.

53. Direct election to the legislature is based upon universal suffrage which has
been instituted here since the electoral reforms commenced in the 1980s. It is
defined to include now everyone who is a Hong Kong permanent resident or has
ordinarily resided in Hong Kong for the preceding seven years. The age floor for
enrolling in the franchise was formerly stipulated at 21, but is has now been lov&_f—
ered to 18. In the year 2012, of those who were enfranchised under the above cri-
terion, a total of 3.47 million had registered themselves as electors with the official
register.

The electoral franchise for the functional constituencies is, as the label implies,
functionally or occupationally differentiated. The electorates for those constjtuep—
cies representing the professional/occupational groups are based upon me_mbershlp
of profession with well-established and recognized qualifications, myludmg stafu-
tory qualifications. Concomitantly, the electorates of functional constituencies rep-
resenling economic or social groups are generally made up of corporate members
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of major organizations representative of the relevant sectors. Each corporate mem-
ber appoints an authorized representative to cast the vote on its behalf in an elec-
tion. For the fifth term of the Legislative Council (2012-2016), 35 members were
returned by direct election based upon the geographical constituencies and an equal
number of 35 was elected by the [unctional constituencies, The earlier practice of
indirect election by an election committee was rescinded.

34. The policing of electoral activities in the territory belongs to the jurisdiction
of an independent yet officially appointed agency called the Boundary and Election
Commission created by virtue of the 1993 Boundary and Election Commission
Ordinance. The Commission, now retitled as the Electoral Affairs Commission, is
vested with the statutory authority to review the geographical conslituency bound-
aries for the Legislative Council as well as the district council elections. Tt also
advises the Chief Executive on instituting regulations on practical arrangements for
the various elections and handle complaints pertaining to their conduct. The Com-
mission, comprising three members headed by the High Court judge, is now also
the competent agency for overseeing the conduct of elections, scrutinizing the pro-
cedures for these elections and arrangements (o register the electors. In other words,
it serves as the principal supervisory organ for prescribing the ‘rules of the game’
for the range of electoral activitics and exercises in Hong Kong. 1t has, inter alia,
redrawn the geographical boundaries for the relevant constituencies pertaining to
the respective elections for the Legislative Council ; introduced a set of subsidiary
legislation for voter registration and electoral procedures and published a code of
guidelines to help regularize a variety of election-related activities.

55. A complementary agency specializing in the role of registering eligible vot-
ers in the franchise is now the Registration and Electoral Office which is also the
secrelariat and executive arm serving the Election A ffairs Commission, responsible
for implementing and administering the decisions of the Commission.

§5. THE CONSULTATIVE SYSTEM OF ADVISORY BOARDS AND COMMITTFES

56. In addition to the two-tier popularly elected assemblies now cnzhrined as a
result of the political and electoral reforms, it has been a celebrated tradition, as
inherited from the pre-1997 govefnment and the British colonial legacies, for the
incumbent SAR administration to consult the relevant interested groups and
professional/technocratic specialists on various aspects of public policy formulation
and implementation through an extensive and informed network of advisory boards
and committees. These advisory organs, either statutory or non-statutory, are instru-
mental in giving pertinent advice on various socio-political and technical issues to
the government secretariat at the central level or specifically, to the head of a gov-
ernment department. Statutory bodies like the Hospital Authority are enpowered to
exercise their legal prerogative in performing their functions within their purview
of jurisdiction.
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57. Membership of these advisory boards and commit.tees includes both ex offi-
cio as well as unofficial incumbents who can, in turn, bg either elected or appom_led.
In the case of the Labour Advisory Board, for instance, it has been the practice since
its reforms in the 1980s for almost all workers’ rc[:_orescl_natlvc:s to be selef:tcd b_y
way of election among and by the registered trade unions in Hong Kpng, whll(? the%r
employer counterparts are, on the other han_d, nominated by the major trade, indus-
trial and employer organizations in the territory.

58. At present, it has been estimated that as many as 5,100 members of the pub-
lic are sitting on a total of about 460 such advisory committees and consullative
bodies. Where these boards/agencies appear to prolife.:rate, it ha_s always been the
intent and pelicy of the government to scale down thr number in order to stream-
line and rationalize the structure of these adjunct bodies.

§6. THE CIVIL SERVICE: THE EXECUTIVE FUNCTIONARY

59. The cxecutive division of the Hong Kong SAR government is organized, in
emulaticn ol its pre-1997 predecessor, into both polilcy buream_( and departments.
The poiicy bureaux, more or less equivalent to ministries, (:(?]Iectlvely form {hc gov-
erumend secretariat acting, in an implicit sense, like the cabinet of the Chief Exec?u-
vive at the central level of the government. There are currently twelve policy
vureaux, each headed by a Secretary (also known as Director) ol_" Burcau. At the
apex of the administration, below the Chiel Executive are the Ch1§t Sccrctgry for
Adminisiration, the Financial Secretary and the Secretary f_or_ Justice. The incum-
bents in these offices are politically appointed principal _oﬁlc1als who are'dl_rect]y
responsible to the Chief Executive and accountable to him for maters within the
scope of their portfolios. They are also ex officio members _of _the Exec_utive. Council.

The Chief Secretary for Administration is the leading prm_c1pa1 oﬂic@I of the SAR
government and heads the government secretarial. She assists the_: Clr}lef Exsacutwc
in supervising the policy bureaux and performs a key role in c‘oo_rdi‘na_tm_g their func-
tions and activities (especially where the boundaries of the;r. Junsdlctlon_ overlap)
and ensuring harmonized decisions in policy formulation and 1mpl§mentz_1t1c_m of the
SAR government. The Chief Secretary’s portfolio also covers spemﬁc priority arcas
of the Chiel Executive’s policy agenda, and is responsible for forgmg a closer and
more effective working relationship between the executive arm of the’ government
and the Legislative Council, as well as for draw_fing up the government’s Feglstlatwlc
programme. She also deputizes in this capacity for the Chief Executive in his
absence. _ ) o

The Financial Secretary oversees policy formulation and implementation in the
domain of financial, monetary, economic, trade and employmept malters. He chairs
the Exchange Fund Advisory Committee, and the Economic and Employmer_at
Council. The Financial Secretary is hence responsible for the ﬁ_sc_a] and economic
policies of government. He is, in performing thi_s role, the oi"_l‘.tClal who presents
before the Legislative Council each year the public budget, which details Lbe gov-
ernment’s annual estimates of revenue and expenditure for the next financial year
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sectors on a two-year trial basis. However, due to the lukewarm attitude of the
employers lowards this campaign and persistent canvassing by the labour unions,
the government cventually succeeded in wresting consent from the meloyers asso-
ciations and was able to promulgate a statutory minimum wage law in 2011.

P PPN

359-362
Chapter 5. The Suspension of the Individual Labour Contract

§1. INTRODUCTION

359. The performance of the individual contract of employment may be sus-
pended when both or either party to the contract cannot perform their respective
obligations and pursue their duties temporarily. Such suspension from work can be
due to factors independent of their will and competence to work, as the employee
may be physically handicapped or incapacitated because of sickness, accident,
maternity confinement or other forms of incapacity. Likewise, it may be impossible
for the employer to provide work because of a business ebb or shortage of raw mate-
rials and produces goods — or even breakdown of office equipment, machines or the
plant. Besides, it 18 also permissible [or the employer to institute suspension actions
on disciplinary grounds.

360. In Houg Kong, the employee is entitled to a variety of protection and rights
in conserviry his income and employment security in spite of and in the event of
such suspension, or involuniary work pause. Of course, these provisions vary
accorcing to the nature of the issues, each of which will be briefly considered as
follows

§2. WORK ACCIDENTS AND OCCUPATIONAL DISEASES

361. The Employee’s Compensation Ordinance is the competent piece of legis-
lation in Hong Kong governing employers’ obligations in the event of accidents at
work resulting in injuries, or certain specified occupational diseases afflicting the
employee. This statue, renamed from the former Workmen’s Compensation Ordi-
nance first enacted in 1953, is largely adapted after a draft Workmen’s Compensa-
tion (East and West Africa) Model Ordinance circulated to all British overscas
dependent territories by the British Colonial Office in 1937."7

I. Application of the Employees’ Compensation Ordinance

362, As a sequel to its 1980 amendment and extended scope, the law protects
virtually all waged and salaried workers manual as well as non-manual, under the
preview of the Ordinance. However, there remain specified categories in the work-
force who do not fall under its jurisdiction. These include, inter alia, outworkers;
members of the employer’s family who also abide in his residence; as well as casual
or intermittent workers (unless they are employed for the purposes of the employ-
et’s trade or business, or for the purposes of any game or recreation — provided that

17. The Model Ordinance emulated, in essence, the UK Workmen’s Compensation Acts of 1897, 1906
and 1925. However, such a principle was abolished and superseded in 1946 in Britain by the
National Insurance (Industrial Injuries) Act, itself inspired by Lord Beveridge. Hong Kong has
adopted and continues to practise hence what is basically now a pre-Beveridge system.
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they are engaged or paid through a club). Unlike the jurisdiction of most other
important labour law, civil service employees are also covered by this Ordinance for
their protection against industrial injuries and occupational diseases.

II. Employers’ Liability under the Employees’ Compensation Ordinance

363. Basically, the legal liability incumbent upon the employer as a sequel to an
injury which his employee sustains in the course of and arising out of employment
is two-fold. The first is his responsibility to pay compensation to the injured
employee and the second is his duty to notify the Commissioner for Labour of the
accident. In discharge of the latter obligation, the employer is legally required to
inform the Labour Department, in the prescribed form, of any accident within seven
days after it happens or is known to him. Should the accident be of a nature serious
enough to cause the incapacity of the employee for more than three days, he is, in
parallel, liable to compensate the injured employee for his incapacity and loss of
wages and hence earning ability. However, he is absolved from such liability of
compensation where:

(i) the injury is self inflicted;
(ii) the injury is caused by the employee’s addiction to drugs or alcohol, resulting
in serious and permanent incapacily; and
(iii) the injury is similar to any injury from where the employee has falsely repre-
sented (o his employer that he was previously [ree.

IIl. Categories of Employee Compensation

364. There are two important notions in Hong Kong crucial in determining suon
injury compensation to the employee. The first is:

(i) that of making periodical payment, in a manner analogous to the régualar pay-
ment of normal wages and salaries earned, Lo the injured employ@c i1 support-
ing him during his temporary incapacity and absence from vvork during the
sick leave period; while the®second is

(ii) that of paying a lump-sum in compensation payable to the injured employee
himself in the event of permanent incapacity, either total or partial, in respect
of the equivalent loss of his earning ability, or to the dependants of the
deceased where the industrial accident/occupational disease has resulted in
death.

365. Periodical payment, to be disbursed on the normal pay days, are at the rate
of two-thirds of the difference between the injured employee’s normal monthly
earnings (i.e. those prior o the accident) and his monthly earnings alter the acci-
dent (which would be literally ‘nil’ in the period of sick leave while recovering from
his incapacity which is temporary).
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366. On the other hand, compensation for permanent incapacity represents an
indemnity payable to the injured person who is hence handicapped for the remain-
ing part of his working life. For this reason, the amount awarded as compensation
has to be mitigated by age. The same logic applies to the case of industrial injury
resulting in death.

367. Before 1980, compensation for permanent total incapacity used to be fixed
at the level equivalent to 48 months’ earnings. Legislative amendments to the Ordi-
nance, however, not only liberalized this ceiling of 48 months’ carnings but also
transformed this number into a variable geared to the following age grades:

Under 40 years 96 months” earnings
Over 40 years but under 56 years 72 months’ earnings
Over 56 years 48 months” earnings

368. Correspendingly, compensation for partial permanent incapacity is nor-
mally payzpic in proportion to the relative degree of percentage loss of the injured
employe®’s carning capacity attributable to the accident, as determined by a medi-
cal boavd according to the First Schedule to the Ordinance.

309. The age-specific formula of a sliding scale is applicable as well to fatal
accidents, where the amount payable to the deceased’s dependants also varies
accordingly:

Under 40 years 84 months’ earnings
Over 40 years but under 56 years 60 months” earnings
Over 56 years 36 months” earnings

370. Such an employer’s obligation to pay the lump-sum indemnity is on top of
any periodical payments that have been disbursed to the injured person’s temporary
incapacity. However, the employer may stop or reduce proportionately the periodi-
cal payments otherwise payable to an injured person who chooses, of his own free
will, to return to work before the expiry of the sick leave period as medically rec-
ommended.

371. The Employees’ Compensation Ordinance was amended and extended in
1994 1o cover cases where the employee sustains injury from an accident encoun-
tered on his way to or from work in the event of inhospitable weather (specifically,
as when a typhoon signal no. 8 or above, or a red or black rainstorm warning signal
is issued).
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IV. Procedures

372. Claims for employees’ compensation in respect of injuries sustained by the
employee as a result of accidents arising from and in the course ol his employment
are effective only within a 24-month period after the accident. Where a prima facie
case exists, the Commissioner for Labour and his authorized officers may make a
claim for compensation on behalf of the injured employee (or his dependants, in the
case of fatal accidents).

Where an injury gives rise to a claim to employees’ compensation, the injured
employee and his employer may agree upon the settlement of the claim in writing
to the extent that the agreed level is not less than that payable under the legislation.
It is not permissible for the parties to contract out, cither by reduction or relinquish-
ment, of their statutory rights and obligations in anticipation of any accidents.'
Within 21 days after its approval, the employer has to effect payment or becomes
liable to a surcharge for delayed payment.

373. To provide the injured employee with a ‘fall-back” of financial support in
the event of the employer’s or the insurer’s defaults in discharging payment either
of employee compensation or common law damages, the parallel legislation, the
Employees’ Compensation Assistance Ordinance, enables the employee to apply for
a ‘make-up’ payment from a centrally administered official agency, the Employees’
Compensation Assistance Fund which the Ordinance creates. The Fund is financed
by a levy imposed on the premium of every employee compensation insurance
policy issued by an insurer as from 1 July 1990 onwards.

374. Where the compensation case is contested by the parties (in particular, by
the insurer) without reaching an agreement, the dispute has to be adjudicated by
judicial proceedings at court. The court, moreover, is the competent authority with
the jurisdiction to:

(i) determine the amount of compensation to be paid and its manner of allocation,
as in fatal accidents, where the deceased employee leaves only dependants
who are partially and not wholly dependent upon his earnings:

(ii) determine the sum, either by periodical payments or lump sum; payable by the
employer to meet the costs of providing constant attention where this is nec-
essary in order to enable an injured employee to perform the essential activi-
ties of life. Constant care payment is in addition to the compensation that
accrues to the employee or his dependants; and

(iii) review the level of periodical payments upon application from either of the
parties.

18. Although this may be acceptable under specified restrictive circumstances and given the authoriza-
tion by the Commissioner for Labour where, for instance, an aged or physically handicapped work-
man is considered specially liable to meet with an accident or il a workman who wishes to be
employed in any specified trade, industry or process is diagnosed as suffering from or possesses
records of pneumoconiosis problems.
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V. Vicarious Liability of the Principals

375. Inindustries and trades where contracting and subcontracting exist, such as
in building and construction, the principal may be held liable to pay compensation
to an employee engaged by his lower-tier contractor or subcontractor who sustains
injury from an accident in the course and arising out of the execution of work under-
taken by the principal. The principal is also required to give due notice of any such
¢laim to the direct employer of the workman (i.e. his contractor or subcontractor)
and in so doing, is entitled to recover the relevant indemnification from the latter.
However, this does not preclude the injured employee from seeking and obtaining
compensation from his direct employer rather than the principal.

VI. Medical Expenses, Prostheses and Surgical Appliances

376. An employer is obliged to meet the medical expenses and the cost of sup-
plying, fitting and servicing within a ten-year period any relevant prosthesis and sur-
gical appliance that is needed by an employee who has sustained an injury during
and because of his work. The expenses of the prosthesis or surgical aids, subject to
stipriated maxima for the initial outlay and subsequent repair or renewal, are pay-
able by the employer upon due certification by a Medical Assessment Board.

377. Medical expenses are payable only within 24 months after the accident that
gives rise to the injury, and are not otherwise payable if the employer has provided
free and adequate medical treatment to the employee.

VII. Occupational Diseases

378. Where an employee contracts certain types ol occupational diseases as
listed in the schedule to the Employees’ Compensate Ordinance, he is also entitled
to the law’s protection in the event of incapacity as a consequence of such illness.
These include, broadly speaking, cases of:

(i) poisoning attributable to the use of handling of, or exposure to the fumes, dust
or vapour of specified substances;
(ii) any pathological effect on health due to X-rays, radialing apparatus or radio-
active substances; and
(iii) any cataract or ulceration of the eye due to exposure to molten glass or metal,
glare from furnaces or exposure (o tarry compounds or mineral oils, etc.

VIII. Pneumoconiosis (Compensation) Ordinance

379. Workmen in the construction and quarrying industries are susceptible to a
type of occupational hazard causing damages to the lung or other respiratory organs

_
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due to sustained exposure to silica, asbestos and dust. In this connection, the Pneu-
moconiosis (Compensation) Ordinance was conceived in 1980. The enactment has,
in addition, epitomized an unprecedented government departure from its hitherto
principle of non-intervention into the private liability of workmen’s compensation
obligations at the workplace level, by creating a mandatory and officially adminis-
tered central insurance scheme to finance the payment of compensation Lo employ-
ees or their dependants for incapacity sustained during their employment, provided
that the cause is due to either of the two principal types of pneumoconiosis: sili-
cosis and asbestosis.

380. The scheme is hence pioneering in Hong Kong in having instituted the
innovative notion of industry-wide collective liability, by creating a central Pneu-
moconiosis Compensation Fund Board, with its members appointed by the Chief
Executive (or the governor prior to 1997). However, the prerogative of prescribing
the levy structure and specific rates of the levy rests with the Legislative Couneil,
normally upon the advice given by the Fund Board.

38/. The notion of a central insurance fund has emanated essentially from the
official awareness of the technical difficulty in ascertaining which employer(s) and
his workplace are responsible for cansing the contracting of the disease, especially
in view of the high mobility of job and place of work among building workers
across different construction sites. This system was later extended to cover compen-
sation for loss of the ability to hear due to and arising from work.

382. The procedures for processing this type of compensation are broadly com-
parable to those available in dealing with ordinary employee compensation cases.
However, any such claim for compensation and medical expenses should be noti-
fied within 24 months after the date of incapacitation. The role of assessing the inca-
pacity due to this type of disease again rests with the Pneumoconiosis Medica!
Board upon referral from the Labour Department.

383. Due to the possibility that more than a single employer is invelved, the law
prescribes that in order to calculate this type of indemnity the level of muathly earn-
ings is to be determined by averaging them over a period of 12 mouths prior to the
date of incapacity. The projected rate for an adult employee, moreover, is to apply
if a person suffering from pneumoconiosis is younger than 18 years old, or that of
a qualified craftsman if he is an apprentice. For a self-employed or unemployed per-
son (who has been previously engaged in these works) earnings are to be construed
from published statistics on the overall average daily wages that prevail for the
governmeni-funded construction and building projects. Payment for permanent
incapacity may be effected by either of two modes at the recipient’s choice. Should
a lump sum payment be chosen, the indemnity will be so computed as to allow a
built-in margin (which is also medially determined) for future deterioration. Other-
wise, payment will be split into two separate instalments whereby the actual degree
of deterioration is to be determined in a second assessment for computing the sec-
ond instalment which occurs six years after the initial round of payment.
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384. Setllement of pneumoconiosis compensation payable by the Central Fund
Boqr(_i is by way of certification by the Commissioner for Labour. However. such
decisions may be reviewed by the Commissioner upon application from the ;;arties
and further appeal is permissible to the District Court, should the results of the
review still be found unsatisfactory.

IX. Relationship with Civil Liability at Common Law

385. Injuries sustained by an employee may, or course, be associated with and
give rise o a legal liability actionable in court against some other person as a third
party. Under such circumstances the injured employee may institute, as concurrent
with his statutory claim for employees’ compensation, any judicial proceedings to
recover damages [rom the third party. Nevertheless, it is normally necessary to
deduct any awarded sum of civil damages thus successfully secured from the

en_]ployees’ compensation already paid by the employer, who may thus recover it as
reimbursemnt

386. I the injury is attributed to the negligence or other wrongful act of the
empiover, the injured employee may simultaneously seek from the employer
employees’ compensation as prescribed by statute as well as sue him for civil dam-
azes. Again, the awards obtained under these two separate claims are normally held
to be mutually offsetting.

X. Compulsory Insurance

357. By virtue of the subsidiary legislation to the Employees’ Compensation
Ordinance on compulsory insurance, the Governor in Council of the pre-1997 gov-
ernment has declared it mandatory for every employer to take out insurance with an
aulhorized insurer against the employer’s liability under the Employees’ Compen-
sation Ordinance. This statutory practice has been sustained after the 1997 political
handover.

XI. Suspension of Contract During Absence Due to Incapacity

_ _388. Sick leave due to the incapacity of the employee as a result of industrial
injury or occupational disease only serves to suspend the performance of his indi-
vidual labour contract; it does not constitute any justifiable cause for dissolving the
contract. Indeed, it is against the law for the employer to lerminate the contract of
service of an employee who is incapacilated under circumstances which entitle him
to employees’ compensation, until the latter has either been medically certified as
fit to resume his work or the compensation for permanent incapacity, as determined
by and after the relevant medical assessment, becomes payable. Violation by an
employer of this legal proscription against any discharge of such a nature consti-
tutes a punishable offence.

145




389-392 Part I, Ch. 5, The Suspension of the Individual Labour Contract

XII. Other Penal Sanctions

389. Tt is also a punishable offence under the Ordinance if an employer makes
any deductions from the carnings of his employee in order to defray the cost of
insurance against his liability to pay employces’ compensation.

Failure on the part of the employer to

notify the Commissioner for Labour of an

accident occurring to his employee is also an offence, punishable by fines.

XIII. Seamen

390. The Employees’ Compensation Ordinance is also applicable to the mari-
time industry, covering all ranks including the masters, seamen and apprentices pro-
vided that they are hired as crew members of a Hong Kong registered vessel. In the

case of a foreign ship, the Ordinance ma

y also apply to any crew members recruited

in Hong Kong, inasmuch as the employer formally submits (or has agreed to sub-
mit) to the jurisdiction of the court in Hong Kong, whether or not the accident hap-

pens in Hong Kong waters.

XIV. Proposal for Reforms

30]. Now that the statutory provisions on compulsory insurance have been
brought into force, it may be consistent with the long-range policy objective of

erecting a more equitable and efficient

machinery of workmen’s compensation in

Hong Kong for it to evolve a territory-wide comprehensive scheme of central insur-

ance lo cover industrial accidents. The

main rationale for advancing future reform

in such a direction, it appears, is the argument that a centrally administered insnr:
ance scheme can be more cost-effective, and perhaps fairer and more efficient ttian
private arrangements, so that it can contribute better to the accrual of actual.com-
pensation pay-out (o victims and their families. Under the existing system, it
appears that the private insurance industry has been able to squeeze and appropri-

ate, as commission, a significant share

of the funds disbursed by the employers as

workmen’s compensation. The implication is hence the possibility that such pay-
ment contributed by the employers could have benefited the injured employees
more directly and to a greater exlent were it not for the filtering effects of the ‘inter-
mediary’ agencies of the insurers who tax both parties rather heavily in connection

with workmen’s compensation.

§3. SICKNESS ALLOWANCE

I. General Provisions

392. T an employee is absent from work because of sickness or accident outside
work which temporarily prevents him [rom performing his contractual duty to work,

he may not be paid any wages for th
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C?_luSCd by a wgrk ag:ident, the absence is not reckoned as sickness and his stipen-
diary payment is ga’reguarded at law as periodical payment to indemnify the {n'Ered
e_lnploye; for his incapacity on a temporary basis. This notwithstanding Wherje the
s1clfmess is not caused by an industrial accident, the Employment Ord’inancc still
entitles an employee to receive a stipendiary benefit during the period of his sick
leave, at a stipulated rate of his normal pay as a sickness allowance. e

393. The provision of sickness allowa i ]
. nce is, however, not ips jec
to the lollowing conditions: pio Jacto but subject

(1) Lhatl the }employcc must have worked continuously lor his employer for ¢
B period of one month preceding the sickness causing his absence; and :
(if) that the sick leave is not less than four consecutive days. Paid s,icknc‘;s* days
are hence accumulated at the rate of two paid sickness days for eackhk 00113:-
pleted month ‘oi‘ the employee’s employment during the first 12 months of
employment, four paid sickness days for each completed month of employ-
:jncnt tercalter. Paid sickness days can be accumulated up to a ceiling of 1 2yO
ays. .

I5%. _Thc paid sick leave granted has to be supported by a valid medical certifi-
cate, which hlas to be issued by a recognized medical authority (either under a rec-
f;gn]:zed mcdl_c_a] scheme operated by the employer, or a hospital, or a registered
medlcal.practmoncr) specifying the number of days of absence as V\:C“ as the nature
of the sickness or injury causing the absence. Paid sick leave is differentiated into

two categories depending upon the relative stringency of validati :
i g E al v
authority which the law prescribes. gency idation by the medical

395. The first category, with an upper limit of 36 days which can be accumu-
laledlby an employee, can be ‘consumed’ subject to a simple procedure that the sick-
ness 1s s_upp()rted by a medical certificate issued by a registered medical practitioner
or a registered dentist. However, if the sick leave quota under the first category is
used up gnd _exhausted, an employee has to make recourse to the second categor ;
where paid sick leave can be ‘stored’ up (o a ceiling of 84 days. Yet the approval (i‘f

F;Llld hsmk leave in this latter category is governed by more stringent conditions, inas-
ch as ’

( ) 8 &) +
& y a hogplla] d ctor
1 (I.he le |f:a\~e ] as o I)C Qllpp “C(l I)y a CEl‘Illicale ISSIJed b OCLo!

(ii) a brief recor.d of the medical investigation into the case and the (reatment
hence prescribed has to be produced upon the request of the employer.

II. Level of Sickness Allowance

) J:‘96: The statutory level of sick leave pay, legally labelled as sickness allow-
t‘nw, is p.rescnbed at four-fifths of the employee’s normal pay (excluding over-
ime), having been raised from the previous rate of two-thirds. The payment of such
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an allowance has to be made to the employee or his authorized agent not later than
the day the employee is next paid his wages. However, where the employee is
monthy salaried, the non-deduction of pay for the period of sick leave implies that
the employee enjoys full pay already — at a rate more favourable than the legal floor
of four-fifths.

ML Other Qualifications Attached to Sickness Allowance

397. There are, in addition, a number of specificd exceptions under the Employ-
ment Ordinance exempting the employer from his obligation to pay sickness allow-
ance. In this connection, sickness allowance is hence not payable if the unfitness for
work is caused by the employee’s own serious and willful misconduct — such as
indulgence in drug-taking or other unlawful acts, or engaging in fights with mali-
cious intent. Secondly, in order to preclude the accrual of double benefit, the
employee may not receive sickness allowance if he is paid already on and for a
statutory holiday. By the same token, if he is already entitled to compensation (i.e.
periodical payment) under the Employees’ Compensation Ordinance for lemporary
incapacity during the sick leave interval, he is not eligible for sickness allowance
pay as well. In the third place, the employee can also lose his right to sickness
allowance by failing to accept appropriale medical attention and advice available to
him. Specifically, this means that (i) if the employee refuses, without any reason-
able excuse, to submit himself for treatment by a company doctor under a recog-
nized medial scheme organized by the employer, or (ii) where hospitalized, he
disregards and denies the advice of the company doctor or of the hospital doctor. In
either case, sickness allowance is not tenable.

IV. Record of Sickness Allowance

J98. An employer is required to maintain a record detailing the entitlensent to
sickness days and sickness allowance for each of his employees. The efiti y in the
record has to be endorsed by the individual employee within severdzays of his
return to work from paid sick leave. If an employer [ails to maintain such a record,
the employee shall be entitled to%payment for whatever sick leave is not covered by
the record, even if payment has in fact been effected already. An employee can
inspect his own sickness allowance record and the Commissioner for Labour is also
able to summon, either by written notice to the employer or by notice in the Gazette,
any such employer records for a period up to two years preceding his notice.

V. Employment Protection
399. It is not permissible at law for an employer to dissolve the contract of
employment of an employee on a paid sickness day, except in cases of summary

dismissal due to the employee’s serious misconduct. This provision hence confers
a measure of security on the employment of the employee absent from work due to
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and during his sickness. An employer who violates such a clause commits an
act of unlawful dismissal and is lable to recompense the employee with the
following:

(i) wages in lieu of notice;
(ii) a further sum equivalent to seven days’ pay; and
(iii) any sickness allowance to which the employee is entitled.

§4. PREGNANCY AND MATERNITY
I. In General

400. The case of a female employee who is incapacitated due to pregnancy and
maternity can also apply for the temporary suspension of her contracl of employ-
ment due to ker confinement on maternity absence from work, as provided in Hong
Kong undei thie Employment Ordinance.

40! Vo qualify for maternity leave, a female employee needs to have worked
for twe same employer under a ‘continuous contract’, provided that she has given
nutice of her pregnancy to the employer. To protect her because of childbirth, the
law entitles the employee to a continuous period of ten weeks’ maternity leave.
However, if confinement occurs later than the expecled date of confinement, she is
eligible for a further period of leave equal to the number of days from the day after
the expected date of confinement to the actual date of confinement. She may also
enjoy an additional period of leave for not more than four weeks on the ground of
illness or disability due to her pregnancy or confinement.

II. Employer’s Consent and Giving Notice

402. Given the consent of her employer, a pregnant employee may commence
her pre-natal leave from two to four weeks before the expected date of confinement.
However, if the employee does not decide on the date, or fails to secure her employ-
er’s agreement, the employee’s leave would begin four weeks immediately before
the expected date of confinement and ends six weeks immediately after the actual
date of confinement. If her natal confinement occurs before the scheduled maternity
leave, her maternity leave would be deemed to commence on the date of confine-
ment. In this case, the employee is obliged to give notice of the date of confinement
and her intention to take her ten-week maternity leave to her employer within seven
days of her confinement.

403. In addition, a female employee who intends to take any special extended
maternity leave is also obliged to give her employer due notice to that effect. Unless
it is required by the employer, it is not necessary for the employee on maternity
leave to give notice of her intention to return work after confinement. But where
required, such notice must not be less than eight days before she returns and shall
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state the date on which she returns to work as well as the date on which she was
confined, unless the employer has been so notified previously.

Il. Payment for Maternity Leave

404. An employee giving birth is eligible for paid maternity leave subject the
following conditions:

(i) she has been employed under a continuous contract for not less than 40 weeks
immediately before the commencement of her maternity leave;
(i) she has given notice of pregnancy and her intention to take maternity leave to
her employer after pregnancy has been confirmed, by presenting, for example,
a medical certificate confirming her pregnancy to the employer; and
(iii) she has produced a medical certificate specifying the expected date of confine-
ment il so required by her employer.

Maternity leave pay, stipulated by law at the level equivalent to four-fifths of the
employee’s normal wages, is payable for a period of ten weeks. Payment should be
effected on the normal pay day of the employee. For an employee employed on
piece rates or whose daily wages are variable, the maternity leave pay should be a
sum equivalent to the average daily wages earned by her on the days she had
worked during every complete wage period (the wage period should last not less
than 28 days nor exceed 31 days).

IV. Medical Certification of Maternity Leave

405. A pregnant female employee who has given notice to her employer of her
intended maternity leave may have to produce a medical certificate testifying tier
pregnancy or confinement as well as specifying the (expected) date of confinement.
However, such an obligation applies only if so required by her empleyver I sum-
moned by the employer, the female employee who intends to take staciarextended
malernity leave must also produce a medial certificate in evidence ol the illness or
disability arising out of her pregnancy or confinement. Under the law, only a reg-
istered medical practitioner or a registered midwife has the proper authority to issue
such a medical certificate in evidence of pregnancy, confinement and the expected
or actual date of confinement. By the same token, only a registered medical prac-
titioner can issue the working mother with a certificate of illness or disability aris-
ing out of pregnancy or confinement.

V. Protection of Employment During Maternity Leave

406. The individual contract of employment remains in force and valid while
being suspended as the employee takes her maternity lave. However, to provide
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express protection to the female employee in respect of her job tenure, the Employ-
ment Ordinance states specifically that maternity leave, whether paid or unpaid,
does not in any way break the conlinuity of employment of a female employee with
her present employer. Moreover, during the period between the date on which the
pregnant employee gives notice of her intention to take maternity leave and the date
on which she is due to return to work (upon the expiry of the leave), a contractual
‘freezc’ applies to the labour contract, prohibiting any act of the employer to ter-
minate her service.

407. 1If a pregnant employee is dismissed by her employer before she has served
a notice of pregnancy, she may serve such notice immediately after being informed
of her dismissal. Under such circumstances, her employer must withdraw the dis-
missal or the notice of dismissal. However, it may be permissible for the employer
to dismiss a pregnant employee where:

(i) the discharge is a case of summary dismissal due to the cmployee’s serious
miscoriduct; or

(i) the-cmployment is, as expressly agreed between the parties, on probation for
2 period of not more than 12 weeks and the dismissal is for reasons other than
pregnancy.

408. Contravention of the above protective clause on job security during mater-
nity leave is not only a punishable offence but also entitles the aggrieved female
employee to a retributory payment il she is eligible, by virtue of the criteria men-
tioned earlier, to paid maternity leave. This payment is tantamount to what should
have accrued to the working mother as the pay for her ten weeks™ maternity leave
entitlement. Tn addition, a sum of one month’s pay equivalent is payable as pay-
ment in lieu of notice for dissolving the contract. Morcover, the employer is liable
to prosecution and upon conviction to penalties of a fine attached not merely to acts
of unlawful dismissal by the employer during the protected period of maternity
leave but also to his defaults in failing to grant the female employcee the appropriate
maternity leave and the leave pay as well as such contingencies as expenses for
medical examination, post-natal medical treatment, etc. As a sequel to an amend-
ment to the Employment Ordinance in the 1990s, punitive legal sanctions have also
been extended to prevent an employer from requiring a pregnant employee to
handle heavy, hazardous or harmful work.

VL. Paternity Leave

409. There is in the pipeline a proposed enactment on paternity leave of three
days, with payment at the minimal level of four-fifths of normal pay. By compari-
son, comparable benefits in the civil service are better, providing the working father
with five days and full pay.
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§5. PUBLIC AND AUXILARY CIVIL SERVICE

. \i}i?a t ()Ir;rf{g:]gllfong, gle law is silent governing the provision of leave of oth-
Libour oot tl:ei 'yee V;’] en he has to Suspeqd temporarily the performance of hig
SR noudus]e ¢ 18 called upon to discharge his civic duties or public ger
bopeeii .ar[irma ?v_orkmg hours. E_lxlal_nplcs of these public duties are to serve
= Coun,c ; Ee' .Cllpz.ll.(; in e]cqora] actmt_les_; to serve as a member of the Execy-
ot ’ . [gr(si atdlvs Council, or LI_'le District Council; to serve on the variety of
s Y appointed a vmor_y/consultar%v_e committees; as well as to attend the {rain-
g sessions and active duties for auxiliary civil or police services.

Clct;’]i." Iic;:vi\]:[elr [r;itht_:[ specific instance of jury service, the law is unequivocally
because the }Jguryg()l?'dicr)lr;n{:etoms;lfg ftjl:xdl:g/'to &el‘ lthatlowed oty oy T
ccause phicit the legal censure of any em
g;qlfélqnzlln;ltus or z_lttcmpts to discn'rpin_ale against an employce fory perflz)lr(;l):?rfgwl?ig
Ordiﬁance ']L;?;q(lgfvilhwh %ase, he is liable (o summary prosecution under the Jur
= emplo;cr w.qram(f)]r}fg : ong, Chapter 3, Section 33). It is hence obligatory for
oo grar is uflployec the necessary leave enabling the latter to per-
is juror duties when called to these services.

i jn;‘IZn Il\}Iiwerthe]_ess, l'or_thc at_Jove and other cases of absence from work for per-

g these varied public duties, the law does not make it an employer’s duty to
pay or provide a guaranteed income to the employee during the necessar : intefv 1
of absence. Nevertheless, a Hong Kong citizen is normally paid a speci:al a);]owancae

by the government when bej orm j
D) & eing called to perform jury duti ies i @
iliary,civil or police services. g 1ory cufies or diles-in the gl

em41;3. A§ a gcneral principle, the Employment Ordinance provides that if ay
th)p‘oyfze 1s absent from work_ on a day by reason of law, mutual arrangem.ci.t or
m; c;usig{m.l‘ ?f the trade or business, he is deemed to be continuing in the cmpioy-

nt of his employer, so that the day shall be reckoned to count as a daw 9n which

he has worked for the purp g ini g2
F urpose of de[crmlmn the ¢ inui Y f hisanaivi
‘ L loy t Lontlﬂult Q h]&. Ilf]l ’]dua] con-

86. ANNUAL LEAVE

474. ave i i i i
e Eo V/?gna]ua]‘ lca_w. and its taking will not constitute a temporary suspension of
o li T}(],on‘tract of employment. This would not break the continuity of
ployment. The statutory rules governing the scheduling of such vacation and its

pﬂyment are pI‘()Vidtd undcr [he EIT] 1 i
. =ik Oyr ()!(ll b S v ai Ld -I] an
: : 2 p )y nent nance a. ha (+] beel] deld[l 1
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§7. TECHNICAL DISRUPTION OF WORK AND OTHER ECONOMIC REASONS

4]15. The Employment Ordinance contains ‘lay-off” provisions which govern the
temporary suspension of the performance of the labour contract due to the shortage
or non-provision of work. The law, however, is neither overtly explicit nor
gnequivocal in specifying the conditions under which suspension or lay-off of such
a nature can occur. Yet, at common law, these are in general taken to include ‘lay-
off’ Tor reasons of loss or reduction in production, unforeseeable breakdown of
plant, machinery or office equipment or comparable reasons where there is either
express agreement between the parties or an implied condition of employment in
the relevant establishment or industry. It has been construed by the Labour Depart-
ment that the maximum duration of lay-off permissible is not to exceed a half of the
total number of normal working days in any period of four consecutive weeks. Oth-
erwise, it must not exceed a third of the total number of working days in any given
period of 26 consecutive weeks. Should such a spell of non-provision of work go
beyond the “i=gally’ admissible level, severance pay will become payable to the
laid-off empioyee(s) since the relevant labour contract will have, by implication,
been deamed to have been breached or frustrated by the employer. Conversely, the
coni'nuity of the individual contract of employment cannot be broken or in any way
owtziled by lay-off, so long its duration is within the prescribed and permissible
Simits.

§8. BAD WEATHER

416. There are no specific clauses in the Employment Ordinance or any laws in
Hong Kong governing the suspension of performance of the individual labour con-
tract due to bad weather. Although Hong Kong is vulnerable to seasonal rainstorms
and typhoons (whose gale force wind can cause widespread activity disruptions and
property destruction), the law has opted not to prescribe any standard rules or pro-
cedures to cover work and the workplace under such emergency situations. Instead,
the necessary contingencies are basically left to the mutual agreement between the
employer and his employee, taking into account such factors as the nature of the
employment and the individual employee’s place of residence, the availability of
transport, as well as other constraints.

417. However, in its advice offered to the public, the Labour Department encour-
ages employers to reach an agreement in advance with their employees on the pro-
cedures governing work and their release from work on the approach of or during
a typhoon or rainstorm (the Hong Kong Observatory has instituted a system of esca-
lating signals of warning on the approach of a typhoon ol a rainstorm). These vol-
untary rules are expected to include, inter alia, specifying the method of payment
or non-payment of wages under various weather conditions. In the absence of any
legal stipulations in dealing with work or non-work in inhospitable weather,
employers are advised to release their employees, for their safety, at reasonable
times, so as to enable them to reach their homes while public transport is still in
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service, except for those who have to engage themselves in es
duties.'?

§9. STRIKE

418. The Employment Ordinance expressly provides that

individual contract of employment cannot be construed to be broken due to any

absence because of a strike (by the employees) or a lock-out

Nevertheless, a day on which the employee is absent for these reasons shall not be
deemed as a day worked or a day on which he has been provided with work. It may
hence be construed, in this connection, that even if the industrial action does not

impede directly or break the continuity of the labour contract, i

to do so if the employee fails to work for 18 hours or more in a calendar week

because of the strike without advance notice to the employer,

§10. SUSPENSION ON DISCIPLINARY GROUNDS

419.  As already mentioned above in an earlier section, the employee may be sus-
pended by the employer for disciplinary reasons, thereby precluding effectively the
performance of the labour contract. Such suspension of an employee from work
without dissolving the relevant contract can be justified when the employee has
committed or is reasonably suspected of having committed some acts which would
have entitled the employer to dismiss him summarily. However, the suspension may (
not last for a period beyond 14 days unless criminal proceedings have been initiated
but not concluded within that period. In the latter situation, the suspension may be

extended until the completion of such proceedings.

420. For suspension actions of a disciplinary nature to be initiated, an araployer
1s not obliged to give advance notice of his decision before instituting it. nor o pay
any wages in lieu of notice. Nor is he obliged to pay the suspended siinloyee any
wages, although there is nothing to prevent him from making an ex zy-oia payment

if he wishes (o do so.
»

§11. AGREEMENT BETWEEN THE EMPLOYER AND THE EMPLOYEE

42[. It is generally permissible at law for the parties to the labour contract to
agree mutually to suspend the performance of their contract for a certain period of
time, as in the form of leave with or without pay. Such voluntary suspension of the
individual’s work duty by mutual consent may apply, inter alia, to enable employ-

ees o attend full-time courses of study in educational and

cither overseas or local or to pay home visits to their native villages in mainland

19. Such a ‘suasive’ guideline on the desirable procedures is propagated annually by the Labour Depart-

ment, via the mass media, in anticipation of the rainy and typhoon scasol
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sential or emergency

the continuity of the

(by their employer).

t may be yet deemed

training institutions,

ns.
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China, elc. Normally, there is no responsibility incu_mbcnl upon the employer to pay
the employee wages during such a ‘leave’ _periocl. However, it has been common as
a good personnel or human resource practice, and for advancing staff development
and commitment to the organization, for the employer to grant “‘full-pay’ ;ludy leav‘e
in sponsoring his employee to pursue a course of study which may contribute to his
business.

422. While taking such leave as endorsed by mutual consent, the employee is
normally considered to continue in the employ of his employer without any break
in ‘continuity’, similar to instances of statutory holiday, rest day, sick leave, mater-
nity leave or annual leave taking.
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