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Chapter 1 Legal formalities for a binding contract

contract (rather than that which the other party would wish to know—ie such
as sufficient information to know precisely whom it is contracting with).

The .111formation a party must provide about itself (and what it provides) is a
requirement under various laws. The requirement to provide this information
docs_ not have to be in the contract itself in most cases, and the failure to
plrowde the information will not normally provide the other party with an
dll"ﬁ‘Ct!Y enforceable rights””. Only the government (or one of its variou?
agencies such as the Registrar of Companies (if a party is formed or regulated
by the Companies Act 2006), the Competitions and Markets Authority, a local
authority trading standard department etc) can take action. ’

4 Foxl‘ cxamp](le, for a company formed or regulated by the Companies Act 2006, the only item
_of 11'1fo_rmar10n that must appear in all forms of documentation relating to tilﬂ company is
Us registered name: Company, Limited Liability Partnership and Business (Nam]gs gnd
Traldmg Disclosures) Regulations 2015, SI 2015,/17, reg 24, For other information (suc}; as its
registered number and address and the part of the UK in which it is incorporated), the type

of documentallm} which contain such information is more limited and would not necessaril
cover a commercial agreement, see reg 25. ’
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The structure and format of the contract

Key points

e Date of agreement. Write (or type) the date on which the agreement
is signed. If signed on different dates, write the date on which the last
party signed.

Where solicitors are involved, but the signing of the agreement takes
place without them being present, conventionally the agreement is
not dated until after signature. The date is inserted later by agreement
between the parties’ solicitors.

e | (Commencement date. If the commencement date of the agreement
is different to the date it is signed, the agreement should mention two
dates: a commencement date (or effective date) as well as the date
on which the agreement is signed. Do not confuse the two dates.

e Names and addresses. State the full legal names, legal status and
addresses of the parties at the head of the agreement. Place each
party's details in a separate paragraph and number the parties
(eg (1) Party A, (2) Party B).

If there are more than two parties, and the parties ‘share’ any
obligations, make it clear whether they are jointly or severally liable, or
both jointly and severally liable, for performance of those obligations.

® Recitals. Recitals (‘whereas' clauses) can help in explaining the
background to the agreement; they are not compulsory. When recitals
are included, do not include any obligations on the parties; these
belong in the operative provisions part of the agreement.

e Linking wording. Appropriate wording should appear between the
recitals and the operative provisions, for example, ‘IT IS AGREED AS
FOLLOWS; or ‘THIS DEED WITNESSES AS FOLLOWS!

e Operative provisions. There is no fixed order for operative provisions.
Conventionally these start with a definitions clause, then follow the
main commercial provisions, followed by secondary commercial
provisions and legal ‘boilerplate! It is better to group clauses together
by subject matter, rather than have a long list of obligations on Party
A followed by a long list of obligations on Party B. Headings can
make the document easier to read.
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® Schedules. It is possible to place these before or after the signatures.
More importantly, make sure that the operative provisions of the

agreement state whether the provisions of the schedules form part
of the agreement.

® Signatures. Use the appropriate execution clauses and signature
blocks, particularly where the agreement is executed as a deed.
Where there is use of a traditional format, where a person places her

or his signature may well need explaining (or make this clear in the
wording).

® Alternative formats. Alternative formats for an agreement are
acceptable, subject to the caveats stated in this chapter.

2.1 Introduction

This chapter considers a conventional format and structure for an English
law contract used by commercial parties. There is no legal requirement
to draft or lay out contracts in the way described in this chapter, or
any other way. Commercial contracts are sometimes put together in a
completely unstructured way but the courts still hold them legally binding.

Nevertheless there are advantages in adopting a conventional formay
including:

® To give a logical framework to the contract document. In practice miost well-
drafted agreements follow a similar format, although alternaiive formats
may also be logical;

»

® To give a familiar framework. When negotiating the provisions of an
agreement it can save time and effort (and expense) to work with a draft
agreement structured in a way which is familiar to the parties and their
legal advisers. If an agreement becomes the subject of litigation, it may
be necessary to persuade a court of its meaning and legal effect; some
courts are more conservative than others and may need persuading as to

the meaning (more than usually) of a document which has a very unusual
structure or format.

All of this begs the question, what is meant by a ‘conventional format’? What
is considered conventional at the beginning of the twenty-first century is very
different from what was conventional at the end of the nineteenth century or
earlier. What is conventional for a modern commercial contract in the UK is
very different to the style of residential leases, many of which are still drafted
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in a very traditional way', let alone the style used in both many commercial
and non-commercial contracts originating from the US.

This chapter recommends techniques for structuring contracts in a clear,
logical way, whilst remaining within the boundaries of current conventions.
Similar techniques are now used by many of the leading commercial law firms
in England.

2.2 Main elements of a typical contract document

The main elements of a typical contract document are as follows. See Appepdix
1 for an example of a contract which follows the sequence of clauses described

below.

e Status of the document (ie its date and version number, whether it is
legallv winding: eg ‘draft’ or ‘subject to contract’).

e (Ccver page (setting out the date of the agreement or draft, names of
e parties and title of the agreement, and sometimes the firm of lawyers
preparing the document)?.

e Table of contents (setting out the main sections and headings and their
page numbers)®.

e Title of the agreement (eg ‘patent and know-how licence’ or ‘asset sale
and purchase agreement’).

e Date of agreement.

® Names, legal status and addresses of the parties.

® Recitals (sometimes referred to as ‘whereas’ clauses).

®  Main provisions of the agreement (the operative provisions), including:
o definitions;

©  conditions precedent (if any);

! Over the last few decades much effort has gone into drafting legal documents il"l clearer andr
simpler English. Much of the effort arose from .what_ were the Un.fa..lr Terms in }(l]c?rfs‘umm-
Contracts Regulations 1999 (based on an EU directive), the provisions of which are 1(10\3
found in the Consumer Rights Act 2015. Also, there are many continuing governnlemll-:l fm
non-government initiatives (such as the Plain English Campaign, and the Crystal Mark scheme
and Golden Bull awards). For documents intended for use only by commercial parties, again
documents are generally written in a clearer fashion, although in the authors’ experience
many agreements are not written in clear language.

This, and a table of contents, will usually appear only in longer contracts.

‘ iti i ; i i rord
*  Where used, it is possible to generate a table of contents AI1lcnT_lal‘.icclal{y:;lu.smtjgl a mtodg::;g;e to
processor (subject to the use of styles with the right codes contained within them to
do so).
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©  main commercial obligations (for example supply of goods/services,
price and payment, compliance with specifications, delivery);

© secondary commercial issues (for example risk, passing of property
and retention of title, intellectual property, confidentiality, term
(eg start and finish dates, length of contract) and termination
(situations when termination is possible, eg for breach, insolvency
etc), warranties, indemnities, liability).

® Miscellaneous ‘boilerplate’ clauses dealing with such matters as law
and jurisdiction, notices, Contracts (Rights of Third Parties) Act
1999, entire agreement, interpretation, amendment, foree majeure, no
assignment, etc.

¢ Schedules and/or appendices (these sometimes appear after the
signatures in English contracts).

®  Signatures.

The following paragraphs discuss in detail some legal and drafting issues
relating to the above points, and give examples of some typical wording.
These formal elements are distinguished from the substantive provisions of a
commercial contract which are discussed in Chapter 4.

2.3 Title

The title is to indicate the type of agreement that the parties are entering into.
By convention this is normally brief and will not include the names of the
parties or reference number etc.

However, if a party enters into many agreements of the same type, then
in—or more usually underneath—the main title there could be sgine further
wording briefly to distinguish the J:»articular agreement fromn others. For
example:

® an owner of a portfolio of patents who regularly enters into a standard
form patent licence might include the patent number under the main
title, eg:

Example
PATENT LICENCE AGREEMENT
(Patent Number [ 1)

® the parties enter into a series of agreements, such as a series of
confidentiality agreements (because discussions progress beyond any
stated expiry date), or amending agreements all amending the same
agreement.
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Examples
(a) FIRST AMENDING AGREEMENT
{b) SECOND AMENDING AGREEMENT
(c) FIRST AMENDING AGREEMENT
to the Patent Licence Agreement dated 1 September 2016
(d) SECOND AMENDING AGREEMENT
to the Patent Licence Agreement dated 1 September 2016
(e) FIRST CONFIDENTIALITY AGREEMENT (expiring 30 June 2011)
() SECOND CONFIDENTIALITY AGREEMENT (expiry 31 December 2011)

e 2 party is granting a large number of leases to different property but all

the lcases are drafted in the same way, so each lease could be headed |
‘lease” and then a following line with the registered title and/or the postal |
address. |

Example |
LEASE ‘
Registered Property Number: [ ]. Address: [ ]

Such an approach can speed going through a large number of documents
to help identify a particular one. The alternative method is to record the
distinctive information in a recital.

2.4 Date of agreement

Examples:

Example 1
THIS AGREEMENT is made on 201] ] between:

Example 2
THIS AGREEMENT is made the day of 201[ ] between:

Example 3
This Agreement dated is between:
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Example 4

This Agreement dated as of is made by, between
and among: '
Example 5

THIS AGREEMENT is made on and takes effect
from (‘Commencement Date’) BETWEEN:

Set out above are five examples of wording which typically appear in the first
line of a commercial contract. If the contract is to be made as a deed, the word
DEED normally replaces the word AGREEMENT. Example 1 and Example 2
are from contracts prepared by leading firms of English solicitors.

Example 3 is similar but in a simpler format. It is conventional to refer to the
agreement throughout the document as ‘this Agreement’.

Example 4 is from an agreement prepared by US lawyers. The main points to
note in this example are the use of the phrases ‘dated as of’, and ‘by, between
and among’. ‘As of” probably means ‘with effect from’. It is recommended
that ‘as of” be avoided in English law contracts (see below). It is conventional
in English agreements to use simply the word ‘between’ even where there are
more than two parties, where grammatically the word ‘among’ would be more
appropriate.

2.4.1 Which date should be inserted?

The date of the agreement is:

® the date on which it is signed (if signed by all of the parties on the same
day);

¢ the date the last party signs (if the parties sign on different dates).

Conventionally, this date is not inserted until all the parties have signed
the agreement and typically it is written by hand by the parties’ lawyers
(if lawyers are involved), who agree on the date to be inserted. There
is nothing wrong with typing in the date before the parties sign, but if
this approach is used there is an increased risk that the date might not

be correct if the agreement is signed by one or more of the parties on
another date.

If the agreement is signed in counterparts (see discussion of counterparts,
below), it is dated when the counterparts are exchanged. If the anticipated
date of signing is typed in prior to signature, there is a risk that the parties
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may sign on a different date. It is bad drafting practice to misstate the date of
execution, and it may amount to a forgery*,

These points assume that signing the agreement takes place in the traditional
way, with a real signature. If the agreement is signed electronically (such as
typing the name of the person who is signing on behalf of a party in the
signature), the same points as to dating the agreement after (electronic)
signature still apply.

2.4.2 Reasons for dating an agreement
There are several reasons why contracts are dated.

One practical reason is to be able to refer to the agreement at a later date (as
in ‘the agreement between X and Y dated 7).

Another practical and evidential reason is that the date can be the date when
the parfics.reached agreement to enter into a legally-binding contract.

Often aa agreement will include provisions which take effect by reference to
s date of the agreement, eg:

e where royalties are to be paid on each anniversary of the date of the
agreement; or

e {rom when certain obligations are to commence or terminate; or

e to be used as for the basis for calculation as to when the parties are to
perform obligations (eg a party needs to make a payment 30 days after the
date of the agreement); or

e the date of termination of the agreement is calculated by reference to the
date of the agreement (eg the agreement is to terminate 364 days after
the date of the agreement).

Where there are several contracts concerned with the same subject matter
(eg if an agreement is amended on several occasions) it may be essential to
know the order in which the amendments were made. Particularly, where the
agreement is signed in counterparts and the parties’ solicitors agree to date
the versions in their possession, dating also acts as a formal acknowledgement
that the agreement has come into existence.

2.4.3 What format to use for the date

When the date is inserted (whether in writing or typed), best practice is
to do so in full; this will mean that the month part of the date is written

*  See the Forgery and Counterfeiting Act 1981, s 9 which specifically mentions the misdating of
contracts.
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as a word not as a numeral. The use of numerals can cause confusion or
uncertainty given that some countries place the month first in dates written
numerically (such as in the US and countries which follow US practice). For
example, a date written numerically as 12.1.2012 will mean, in England and

Wales, 12 January 2012, while in the United States it will mean December
1, 2012.

2.4.4 Not adding a date of agreement

From the authors’ experience, parties to an agreement sometimes leave
‘THIS AGREEMENT is made on’ at the top of the agreement without a date
at all. Not adding the date could, in the event of a dispute, lead to (eg):

® doubts as to whether the parties entered into a contract at all (even if
both have signed) in the worst case; or

® partiesarguing as to when obligations were due to start or to be performed
by; or

® disagreement about when it would be possible to terminate an
agreement, etc.

For example, an agreement may:
®  state that it renews on a date of the agreement; or

® contain a definition of ‘commencement date’ which is stated as being a
particular number of days from the date of the agreement.

In the absence of a date being entered for the date of agreement, ‘and
where the parties cannot agree on that date, then there is scope for dispute,
particular where a party wishes to get out of the agreement or not perform
or be liable for an obligation under the agreement. It may ‘recoilect’ a date
which is favourable to its point of vigw.

2.4.5 Date of agreement and the effective date (or the
commencement date)

Do not confuse the date of the agreement (the date the agreement is signed)
with the date on which the agreement is stated to take effect (often called a
commencement date, ie the date when the parties are due to start performing
some or all of their obligations under the agreement). If they are different,
then they may need distinguishing.

The usual way of distinguishing between the two is to include a definition of
the commencement date and/or wording in the operative provisions of the
agreement to state when the agreement comes into effect (ie when the parties
start performing some or all of their obligations under the agreement).
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It is best not to state the commencement date at the head of the agreement,
to avoid confusion with the date of the agreement; if, however, the parties
insist, it is possible to use wording as in the last of thf?: above e?(z_nnples could
be used. The alternative method is to include a specific d(iﬁl.’ll-thl’ll for when
performance of the contract will start and refer to that definition in .t}}e rest
of the agreement as needed (see Appendix 1—Precedent 1—definition of
‘Commencement Date’ and Clause 3.1) for an example.

2.5 Names and addresses of the parties

Examples:

Example 1

¥ i i der company

BC UIWMITED, a company incorporated in England and Wales [under
b i‘oi:\ra:ion number 123456789, and] whose registered office [and prlp0|pal plac,g
i bt 1siness] is at ABC House, ABC Street, ABC City, AB12 C99 (the ‘Company’);

and

i i der company

o) ABC PLC, a company incorporated in Englapd and Wales [un er
& number registration 987654321, and] whose registered office [and pr:ncnpal plac;e‘
of business is at ABC House], ABC Street, ABC City, AB12 C99 (the ‘Guarantor’);

(the Company and the Guarantor being referred to collectively below as the
‘Group’); and

i inci f business is at 99th
DEF, INC., a Delaware corporation, whose principal place o ¢
W floor, Business Towers, 15th 2nd Avenue, New York, NY12345, United States of
America (the ‘Consultant’).

Example 2

This Agreement dated [ ] is made by and between DEF, !nc._ (‘DEF whlch_exEreséstlotn
shall include its successors and assigns) a US corporation |ncorporated in the : aLe
of Delaware and having a place of business at 1234 .San AntonlolBouIevard, 3
Jolla, California, and GHI Services Limited a company |ncor_porated in England an

Wales whose registered office is at Twenty-First Century Business Park, Greentown,
Loamshire G1 2AG, United Kingdom, a wholly owned subs!dlary of GHI Plc avr;nglzjl
the same registered office as GHI Services Limited (‘GHI' which expression sha
include its successors and assigns).

Example 1 is drafted in a conventional English style, whereas Example ‘2
includes some undesirable wording and formatting (although the layout is
fairly conventional in US agreements), which will be discussed further below.
In particular, note the following:

®  Numbering. Numbering is useful to distinguish the parties from
one another. In the second example, it is not entirely clear whether
GHI Plc:
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(a) isan entirely separate contracting party from GHI Services Limited: or

(b) is to be treated as the same party as GHI Limited (perhapsitisintended

that they should be jointly and severally liable for the obligations of
‘GHI'); or

(c) is not to be a party at all, and is named simply as part -
’ of a descript
of who GHI Limited is. Plyasp cription

Use ofnumbering and paragraphing makes these points clear. Ifitis intended
that GHI Plc and GHI Services Limited should be treated as one, it is possible
tomake this clear in the drafting of this section of the agreement byincluding
them both under (2) in Example 1 above and adding words such as ‘GHI Plc
and GHI Services Limited being collectively referred to in this Agreement as
GHLY. The question of theirjoint and/or several liability should be addressed
elsewhere in the agreement (see discussion of this topic below)

Before numbering became conventional, phrases such as ‘on the one part’
and ‘on the other part’ or ‘of the first part’, ‘of the second part’, etc were
placed after the parties’ names, to distinguish them; it is recommended
that this antiquated practice be avoided.

® Names. The full (legal) names of the parties should be used, including
f{ny part of the name which describes its status, such as ‘Limited’, ‘Plc’
lIp’, etc. “Legal” will usually mean the name shown in an official reg"istr);
(such as, for the UK, that maintained by the Registrar of Companies)
Sorgetimes, to avoid any uncertainty, the number with which a compan};
or limited liability partnership is registered is also stated; whilst the name
of the company or limited liability partnership may change (and even be
swapped with that of another company), the number remains constai,
and therefore identifies with certainty the contracting party.

If it is not clear from the name of the parly or the use of the words such
as ‘Limited’ etc, it is sometimes also helpful to indicate stive 'status of
the parties, for example, to stase that a party is a compeny limited by
guarantee’ or is incorporated by Royal Charter. J

In international contracts, the country or state of incorporation should
also be_ state-d. The purpose of including all this information is to be clear as
to the identity (and status) of the entity which is entering into the contract.

®  Addresses.
©  Companies. In the case of a UK company (ie a ‘limited’, ‘Plc’, or ‘limited
by gua.rantee’) or a limited liability partnership (‘llp’), the registered
office is normally stated. For other bodies corporate (ie not formed
or regulated by the Companies Act 2006, such as those formed by
Royal Charter), a principal or main address can be used.

3

Some charitable organisations are established as companies limited by guarantee. They can
apply not to use the word ‘limited’ in their name.
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o Querseas companies. With overseas companies, the principal place of
business is more often stated.

o Individuals. Where an individual is a party, the person’s home address
is normally stated.

o Unincorporated partnership. For a partnership the home address of
each of the partners is normally used.

One of the reasons for stating the parties’ addresses is that it is clear
where to send notices under the agreement.

Although the addresses are stated in the Parties Clause, there should
normally also be a notices clause included in the agreement (see
Chapter 4) and this may cross-refer to the addresses set out at the
head of the agreement. Technically, it is not necessary to state the
parties’ addresses at the head of the agreement, and in the contracts
of some other countries the addresses are sometimes stated in the
aotices clause (such as in many US agreements).

Successors and assigns. It is not conventional in modern English contracts to
include a reference to ‘successors and assigns’ in the names and addresses
section of the contract, although this practice is occasionally encountered
(see Example 2 above, which includes such wording). Such wording is
typically included to indicate that the party named in the party clause will
include a third party who takes the place of that party, in situations where
there is an assignment of the rights and obligations of the party or where
there is a novation.

Relatively few published English precedents for commercial contracts
include such wording (although there may an ‘interpretation’ clause in
the main body of the agreement that has a similar effect). This practice
is more commonly encountered in contracts drafted by overseas lawyers.
Assignment of contracts is discussed in more detail in Chapter 6.

Requirement to include name and address of a party. In most commercial
contracts in England and Wales there is no legal requirement to include
any details about a party, with one important exception. For companies
formed or regulated by the Companies Act 2006, the registered name
of the company must appear in all ‘documentation’ that the company
produces®, which would cover contracts. The registered office, the part of
the UK in which it is registered and its registered number need to appear

Company, Limited Liability Partnership and Business (Names and Trading Disclosures)
Regulations 2015, SI 2015/17, reg 24. Companies must disclose their registered name in a
range of documentation, which in addidon to specific types of document (orders, letters),
includes ‘all other forms of its business correspondence and documentation’. This latter
phrase appears to be a catch-all and therefore would appear to include a contractual
document. The failure to disclose this is a ciminal offence, reg 28 (ie not something which a
party to a contract can do anything about).
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Chapter 6

Interpretation of contracts by the courts—
implications for the drafter/ negotiator!

6.1 Introduction

This chapter considers the methods the English courts use for interpreting
contracts. It focuses particularly on how the drafter of a contract should take
account of such methods. The courts have developed these methods over
decades (in some cases over centuries). The reported cases indicate that

the courts take these principles very seriously, and seek to apply them when
interpreting contracts.

Many people (whether non-lawyers or lawyers) find it difficult to predict how
a court will apply the principles or what the practical result will be. It can seem
sometimes that the courts pay lip service to the principles, whilst deciding
cases on the ‘merits’ of the situation before them. On some issues there are so
many principles that it seems the court can choose which principle to apply®

The above still holds good, even with the near dominance of the modern
approach to interpreting contracts (the principles outlined in Frvestors
Compensation Scheme v West Bromwich Building Society’). This is often now the
starting point to the interpretation of a contract by a court. Its aim iso take
an objective approach to the meaning of the words used in a contracs tlause in
the context of the contract and taking into account the admissible background
(giving the words their ordinary and natural meaning), but ignbring what the
parties think and discussed prior to the contract. This appretach has a marked
preference for not departing from the words used in the coalract as the basis
for interpreting their meaning.

Whilst this approach simplifies matters with regard to how a court will begin
to interpret a contract, it still leaves plenty of room for a Jjudge to come to his
or her own view of what the ‘objective’ meaning of a contractual provision is,

This chapter considers contracts other than those with a consumer. For consumer contracts,
see Chapter 7.

For example, when considering whether to admit evidence of terms not set out in the main
contract document, the courts may apply the parol evidence rule (and exceptions to thatrule),
or treat the terms as part of a collateral contract or prior representation. This is discussed later
in this chapter, Also, which ‘principle’ applies may depend upon what law and case law is
presented to the judge in any particular case; this is a pointwhich is usually overlooked.

Investors Compensation Scheme v Wesi Bromwich Building Society [1998] 1 All ER 98, HL.
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and does not provide an answer to all problems raised in the (?vent of a dispute
between parties®. The other principles are still needed in particular cases.

This chapter commences with considering the new approach; some olIIItEe
other principles (which are now likely to apply in particular cases) will be
considered in more detail later in this chapter.

6.2 Establishing the terms of the contract and their
meaning

e General approach of the courts. How to determine the intentions of the
contracting parties; relevance of past decisions.

o  Which terms comprise the contract. Express terms; terms of other
documents; parol evidence rule; representations and collateral contracts.

e  Theweaning of words used in contracts. The ‘golden rule’; or(hl'lary wor&l}s :
{eciinical terms; legal terms (in outline)”; special meanings given by the
varties.

6.3 Interpreting a given set of contract terms
The general starting point for the interpretation of a contract is as follows:

(1) use the words that the parties have chosen (given their ordinary and
natural meaning);

(2) determine the meaning by taking an objective .approach, ie what a
reasonable person would have understood the parties to mean;

(3) examine the contractual provision in its context (against other pl"OVlSl(-}‘ns,
the purpose of the contract, the facts known or assumed by the parties,

other admissible background knowledge};

(4) if the contractual provision uses clear unambiguous language, then it
must be applied;

jective 1 i i i e-contract
(b) ignore subjective intentions of the parties and their pr
negotiations;

. s
(6) if a contractual provision can have more than one meaning, the one ;lx hich
is more consistent with business common sense should be preferred.

" For example, the meaning of two contractual terms may be each cleacll‘, l‘lmwev;:]' }n ;E; ;(())itse;t?
of the contract they may simply directly conflict with each other, and the other p
the contract do not help in determining which has precedence. 1
°  Legal terms — words whose meaning have been decided by the courts or by statute — and
lawyers’ jargon, are considered together in Chapter 8.
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If the above general starting point for the Interpretation of a contract approach
does not provide all the answers, other principles may assist in interpreting »
contract or contractual provision, such as:

¢ Consider the contract. (1) Interpret the contract as a whole; (2) give effect

to all parts of the document; (3) but special conditions override standard
(usually printed) conditions.

®  Express terms. (1) If some items are mentioned, and similar items are not
mentioned, it may be assumed that the omission was deliberate; (2) if the
contract includes express terms on a topic, itis unlikely that the court wil]
imply terms on that topic; (3) the ejusdem generis (‘of the same kind’)
rule—where the contract includes a list of items followed by words such
as ‘or other [items]’, the ‘others’ will be interpreted as being limited to
items which are similar to those specifically listed.

® Who has the benefit of the doubt? (1) Unclear contract wording will
be interpreted against the interests of the party seeking to rely on
it, or the party which drafted the wording; (2) the court is unlikely to
interpret contract wording so as to allow a party to take advantage of
his own wrongdoing (and only the clearest and most explicit words will
allow a party to can take such an advantage, where it is possible to do
$0); (3) if there are two possible interpretations, one of which is lawful
and the other unlawful, the court will apply the lawful one; (4) if by
one interpretation the contract is valid, and by the other the contract
is invalid, the valid interpretation will be applied; (5) an interpretation
which leads to a reasonable result may be preferred over one which leads
to an unreasonable result; (6) an interpretation which requires a party i

do something which is possible will be preferred over a requirementic. do
something which is impossible.

® Implied terms. Terms implied by statute or common law or uaplied into
the particular contract, for example, under the business CHizacy rule.
L 4

Special rules for exemption clauses. How the courts interpret such clauses,

and restrictions on exemption clauses under the Unfair Contract Terms
Act 1977 and the Misrepresentation Act 1967

Some of these other principles are concerned simply with interpreting
obscure or ambiguous wording and the message for the drafter is simple—
draft the contract as clearly as possible. General techniques for clear drafting
are discussed in Chapter 3. In some cases, there may be very little the drafter
can do: the court may apply the general starting point Jor the interpretation of a
contract (see 6.3 above) approach, which can override even the most careful
drafting. In other cases there are specific techniques which can be used to
iry to ensure that the court interprets the contract in the way the drafter
intended. This chapter will focus mainly on this last category—principles of
interpretation which can be addressed by particular contract drafting—whilst
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iving an overview of the main principles of interpretation which are followed
gLV :
by the courts®.

Some of these principles may contradict one :fmolther, or cmllld apf)ly to la-
articular contract or contract term. Some prmcq;')les mayﬁ .asohon )E/ltzeql?ilz)ﬂz

depending on the arguments put forwarcll by a party’s lawyers in the m

that they submit to the court or state during the case.

These points gives a court some scope for selecting which principles they wish
to apply to a particular case”:

“The cynical truth about interpretation in Eng:}and BeETus to Ibethlat ltshsee irzgz}; Ezi
heen provided with some dozens of “prmqples' [}*on} \:thCh ajud ;;:%Ol mleiiay ua
been made to achieve substantial justice in ea.ch nlldmdual case.h EoMm t1no Choic;
all the relevant principles pointin the same direction and leav;t £ ?‘L(:lll]“f Cou,me] s
but in most of the cases susceptibya of any real dispute, thf: grl‘ulok 0of Counsel ]
merely to provide sufficient material for the court to perform its tas se .

In fairness vo the courts, they are required to be consistent with previous court
decisions whilst doing justice in the individual case. Strict adher enﬁ? t_o ?Oo—
called tules or principles of interpretation does not always enable this to be

achieved.

Faced with commentslike these, the reader maywonder whetheritis w.orthwh'ﬂ}c;
spending much time considering the many principles of 1lrn;.erpretau§rc11 :\g?lf-t
have been developed by the English courts. Nonetheless, it is suggested that i

is very important to do so because:

in many situations the principles lead to a consistent, prechctalile
interpretation. In such situations, the drafter must take account of the
principles in order to achieve the interpretation he intends;

even where the courts have been accused of manipulating the p-rm_(:lpl;zs
to suit the ‘merits’ of the case, they have generally proceeded within tbe
general framework of those principles. Although the drafter may n(;t e
able to ensure a particular interpretation by the courts, s/he car;1 at eas_t
try to make sure the drafting is as watertight as possr.blle, so that the cour
is not obliged to stretch the principles to achieve the intended purpose.

These comments may sound cynical. The problem is that c.onT;r:ilctug]f
interpretation is not an exact science, no matter hox_fv many plrlnch eis o
interpretation are developed. The best tha.L can he _sa.ldl fo%" szllc 11 prmtclr .fcts
is that they provide a broad framework for interpreting individua foanidé
and are a guide to the drafter (and to the courts). Past cases can only p

i ; i is refer the
For a fuller understanding of how the courts interpret contracts, Lh‘f({ Ea,f]-er-t]-s(]ﬁ(t{?:;;s tgow
i 't 1y Lewison The Interpretation of Contracts :dn, 2015,
leading contract law texts, particularly . ‘ :
Sweet an Maxwell). This book is recommended for all serious drafters of contracts.

Review (1945) 61 LQR 102, »
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E general guide to how a court will interpret particular wording, not least
fecaust? the facts of contract disputes will rarely coincide exactly with the fa(:;;s

of previous, rep.o.rted cases. Applying the same legal principle may lead to

different result if the facts in each case differ. 4

Despite these limitations, it is important for the drafter to be aware of

uno?el.rstand the main principles of interpretation which the courts a 1‘D Ia o
deciding contract disputes. It is recommended that contracts are gfa},t‘;]l o
Ithe expectation that the court will interpret the words used strictl articul TH
if’ the drafter is legally trained or the contracting parties takeyljep al ad f‘llY
Some of the principles described in this chapter may provide a ‘qffeta Vice:
w.rhere drafting is unclear, ambiguous or otherwise defective ButL thu:-:y = VC;‘
view of how those mistakes should be corrected may differ fr-om what oy
both of the parties intended; the best course is to make the drafti A
and unambiguous as possible. R

6.4 General approach of the court i i
o e s to interpreting

The methods used b i
: y the courts to interpret contracts can i
. C
thought of in two stages: ’ R

PR ; . ;
stage 1 is to t?letermme which terms form the contract, the meaning of the
words used in those terms, and generally how the courts establish what

the parties have agreed. This stage can be thought of as identifying the
contract terms and their meaning; s

. ; . ! ;
s(tz;lge‘Q is wherf the court applies detailed principles of interpretation
¢ canons of construction’) to the contr: i
. . . tract terms which hae
identified in stage 1. \ Dl

The following sections consider stage 1.

6.4.1 Beformulay’on of general principle to the
Interpretation of contracts

The starting point for interpreting contracts by the courts is nowadays bas d
on a set of ﬁ.ve principles. These were set out in a case decided b tﬁe m N t
senior court in the UK soon after the first edition of this book wasY bli ‘hOS
in 1997. The five principles are set out at 6.4.1.3 below, publithed

I 3 i
n ;hflrl subsequent years nothing has lessened their impact or their application
and they have been re-affirmed on each occasion that a case has come before:

B

Investors Compensation Scheme v West Bromuwich Bualding Society [1998] 1 All ER 98, HL
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the most senior court which required their use?, and they are almost always
uoted (or at least the first of the five principles) as the starting point for the
way that a contract term is considered by a court.

What has changed over the subsequent years is that:

there has been perhaps a slight change in emphasis over time: for a
period the courts appeared to focus on commercial common sense'
when interpreting a contract, but now there appears to be a shift in focus
and the courts are likely to take a more literal view, with more emphasis

on the words actually used by the parties''; and

e there has been some elucidation of points which are not immediately
obvious in the principles as stated, eg if a court is faced with clear words
then the court has to apply those words, or that all five principles apply
(ie it is not possible to use one as the basis for interpreting a contractual
provision whilst the others are ignored).

However, irt many ways the principles are no more than a restatement of
existingcase law (but in more modern language)'.

The interpretation of contractual provisions based on the five principles
trogether with subsequent developments) might be stated as follows:

(1) The siarting point is always the words used in the contract, with a reluctance
to depart from them, and the assumption is that they mean what they say.
Before determining the meaning of the words used, the courts will start
with the words actually used. There is a strong reluctance to depart from
them, on the basis that in a written agreement there is a presumption
that the parties ‘have chosen their words with care [and] one does not
readily accept that they have used the wrong words™*. The focus on the
words used will also be based on an ‘assumption that the words at issue
mean what they naturally say''%, ie they should be given their ‘natural and

ordinary meaning’.

9 Most recently in Rainy Sky SA v Kookmin Bank [2011] UKSC 50 and in Arnold v Britton
[2015] UKSC 36.

v Following the decision in Rainy Sky SA v Kookmin Bank [2011] UKSC 50.

' Following the decision in Arnold v Britton [2015] UKSC 36.

2 Ag something acknowledged in Investors Compensation Scheme v West Bromwich Building Sociely
[1998] 1 All ER 98 and in, for example, Arnold v Britton [2015] UKSC 36. In the earlier case:
‘I do not think that the fundamental change which has overtaken this branch of the law,
particularly as a result of the speeches of Lord Wilberforce in Prenn v Simmonds [1971] 3 All
ER 237 at 240-242, [1971]1 1 WLR 1381 at 1384-1386 and Reardon Smith Line Lid v Hansen-
Tangen, Hansen-Tangen v Sanko Steamship Co [1976] 3 All ER 570, [1976] 1 WLR 989, is always
sufficiently appreciated. The result has been, subject to one important exception, to assimilate
the way in which such documents are interpreted by judges to the common sense principles
by which any serious utterance would be interpreted in ordinary life.’

1 Bank of Credit and Commerce International SA (in lig) v All [2001] UKHL 8, [2002] 1 AC 251.
Pink Floyd Music Ltd v EMI Records Lid [2010] EWCA Civ 1429,
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(2) The aim in inlerpreting a provision in a contract. *.

(3) The meaning is Jound throu
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Comment:

(i) althm_jgh the words need to be given their ‘natural and ordi
meanu?g’, the meaning will be determined in the context ofntzll
clause in which they appear and then in the context of the cont ”
and finally against the admissible background to the contract!s: o

(i) the reluctance to de

art fi i
basis that. part from the words used is hkely to be on the

(a) the parties have control over the 1

the anguage of their contract;

(b) the parties will have been focusing on the matter dealt with by 5

is ‘ ‘eement on the wordine of +
Proutsion ording of that

.. The ultimate ajm of
ommercial contract, is
ge used...'”,

mterpretu.}g 4 provision in a contract, especially a ¢
to determine what the parties meant by the langua

P b oh the ust of an objective standard (the reasonable
b < o ich involves ascertaining what a reasonable person would
ave understood the parties to have meant’'s,

Comment: the meaning is not
mean, but what the notional
words to mean.

what the parties consider their words to
reasonable person would understand the

- - o

Cosmos Holidays plc v Dhanjal Investments Lig [2009] EWCA Civ
fa’an}c [2011] UKSC 50: ‘one may proceed on the prima facie
Issue mean what they naturally say, they cannot be inger rets d
be interpreted by reference to what a reasonable ron ¢
common sense, the knowledge of the parties, i

316. In Rainy Shy SA v Kookmin
assumption that the words at
1 a vacuum. The words must
person (who is informed with business

>

ma i ich i i > o
y have a meaning which is not that which they may appear 1o have if read out ifPFm‘lSIOH
a 2 context,

tl ing whi - s

3;’11 ;; 1;1:2511;1% which they may appear to have had at first sight. Indeed, it is clear that the

s g a:aarl;nlceli whc}re Elhe words in question are attributed ameaning which they sim?)gg
: atter of ordinary linguistic analysis, b ional )

would be satisfied that something had gone wrongr in df;ig;}:ﬁ:{;fl(mmlﬂl RS

Arnold v Britton [2015] UKSC 36 at [17]. l

Rainy Sky SA v Kookmin Bank [2011] URSC 50.

Rainy Sky SA v Kookmin Bank [2011] UKSC 50.

From the first principle in fnuvestors Compensalion

L Scheme v West Bromuicr, Building Society [1998]
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Comment:

(i) ‘background knowledge® will include, for example, factual
background®, the state of the law®, market practice?, expert evidence
(if the ordinary principles of construction cannot provide an answer
to which meaning is correct)?

(ii) pre-contractnegotiations will be excluded?®, but it is possible to admit
evidence of pre-contract negotiations if the purpose is to establish
objective background facts (including if one party communicated
them to another), but not anything which goes to interpreting the
meaning of the words used?;

(iii) the only background knowledge admissible will be that which was
available up to the point at which the contract was entered into.

Language having more than one meaning. As part of the unitary exercise
of inteipretation which involves taking all above factors into account and
alsoiaking account of the relevant surrounding circumstances, then ‘if
there are two possible constructions, the court is entitled to prefer the
construction which is consistent with business common sense and to
reject the other’.

Clear wording to be applied. “Where the parties have used unambiguous
language, the court must apply it'®,

For example, in Arnold v Britton [2015] UKSC 36, which concerned the interpretation of
a provision in a set of leases, the available background was limited to information about
inflation rates at the time the lcases were entered into (given that most leases had been
executed between 1971 and 1999). If any correspondence remained in existence, it is unlikely
to have been relevant as to the meaning of the provision under consideration by the court and
‘would have merely have shown what one party thought'.

Bank of Credit and Commerce International SA (in lig) v Ali [2001] UKHL 8, [2002] 1 AC 251.
Bank of Credit and Commerce International SA (in lig) v Ali [2001] UKHL 8, [2002] 1 AC 251.
Galaxy Lnergy International v Assuranceforeningen Skuld [1999] 1 Lloyd’s Rep 249.

Zeus Tradition Marine v Bell [1999] All ER (D) 525,

Mannai Investment Co Litd v Eagle Star Life Assurance Co Ltd [1997] $ All ER 352: Inuvestors
Compensation Scheme v West Bromwich Building Society [1998] 1 All ER 98; Charthrook Lid v
Persimmon Hemes Lid [2009] UKHL 38. Although the exact boundaries of what exactly in
the pre-contract negotiations is admissible are blurred, the general point is that in almost
all circumstances pre-contract negotiations will not be admissible, Principally, it seems it is
very hard to determine what is objective: see Scottish Widows Fund and Life Assurance Society
v BGC Iniernational [2012] EWCA Civ 607 where it was said that ... Jjudges should exercise
considerable caution before treating as admissible communications in the course of pre-
contractual negotiations relied on as evidencing the parties’ objective aim in completing the
transaction’.

Chartbrook Lid v Persimmon Homes Lid [2009] UKHIL 38: Q-Park v HX Invesiments Lid
[2012] EWCA Civ 708.

Rainy Sky SA v Kookmin Bank [2011] UKSC 50.

Rainy Sky SA v Kookmin Bank [2011] UKSC 50.
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Comment: This will mean that:

(i) if the_re is an improbable commercial outcome resulting from the
meaning of the words but ‘where the result, though improbable

flowed f‘rorn the unambiguous language of the clause, then the court
would give the clause that meaning’;

(ii) the courts will not rewrite the parties” wording to make the contract
conform to business common sense, ic the court will not

parties’ bargain for them. change the

(7) An zte{'ative process. To interpret the wording requires an iterative process
involving ‘checking each of the rival meanings against other provisio‘ns’
?f the document and investigating its commercial consequences’®, which
is not confined to textual analysis and comparison. It extends ,also to
_placm‘g the rival interpretations within their commercial setting and
1nves‘r:1gating (or at any rate evaluating) their commercial mmeqiemes
That is not to say that in a case like this the commercial setting should’ bel

derived from considerations outside the four corners of the contractual
documents’,

6.4.1.7 Most recent development

ft:;igzaggfi ?:ifr;ttgi Lir:lllphasis.‘. appears to have changed as regards the

: provision. The current leading case® favours
perhaps a more literal approach to the interpretation of contracts. That is
one‘that, although following the approach of the five principles.: laces
particular emphasis on the words used by the parties in their contr’acl:; ;::(;
lessens emphasis on making a contractual provision accord with commareial

common sense. Accordingly, it is worth consideri ing j
1 , ering the leadi i
a little detail: g I S

(1) The court started with the stgtement of the first principie, which the
court held meant focusing on the meaning of the relevant words [of the

clause under consideration in its] documentary, factual and commercial
context’,

(2) The meaning is assessed in the light of:
‘(i) the natural and ordinary meaning of the clause,
(i) any other relevant provisions of the [contract],

(iii) the overall purpose of the clause and the [contract],

In Re Sigma Finance Corpm [2009] UKSC 2,

Napier Park  European  Credit  Opporiunities Fi
v Credit L
2BV[2014] EWCA Civ 984. w o “

Arnold v Britton [2015] UKSC 36.
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(iv) the facts and circumstances known or assumed by the parties at the

time that the document was executed, and

(v) commercial common sense, but

(vi) disregarding subjective evidence of any party’s intentions.’

(3) Some points were particularly emphasised:

o]

cases which have relied on commercial common sense and the surrounding
cireumstances: These two points are not to be used to undermine the
words used in the provision which needs interpreting, as the parties
have control over the wording they used in the contract and the
parties will have focused on the issues covered by the clause when
agreeing its wording;

the quality of the drafting: Concerning the wording that needs to be
interpreted, the worse the drafting the more readily a court can depart
from their natural meaning. But bad drafting will not justify a court
embarking ‘on an exercise of searching for, let alone constructing,
drafting infelicities in order to facilitate a departure from the natural
meaning’, Additionally, the fact that there is an error in the drafting
does not mean that it is relevant to the issue of interpretation that a
court must undertake;

commercial common sense and 20:20 hindsight: Applying commercial
common sense to a provision is only relevant as to how the parties
could have or would have perceived matters at the dme the contract
was entered into (ie commercial common sense cannot be invoked
retrospectively). That a contractual arrangement ‘interpreted
according to its natural language, has worked out badly, or even
disastrously, for one of the parties is not a reason for departing
from the natural language’. A judge should not rewrite a provision
to help a party who is unwise or to penalise a party who has been
astute;

limits of commercial common sense. Commercial common sense is an
important factor in interpreting a contract. But a court should be
slow to reject the natural meaning of a provision simply because it
is imprudent for the parties to have agreed to it. To do so would be
to turn the purpose of interpretation the wrong way round, rather
‘the purpose of interpretation is to identify what the parties have
agreed, not what the court thinks that they should have agreed’;

the facts at the time of enlering info the coniract: A court can only take
account of facts or circumstances that:

% existed at the time the contract was entered into; and
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% i
were known by or reasonably available to both parties®?;

in interpreting the contract;

subsequent events: If subsequent to the parties entering into the
contract an event occurs which it is clear that the parties did not
intend or contemplate, based on the wording they have used in the
contract and it is clear what their intention was, then a court

: _ will giv
effect to that intention. =5

6.4.12 What are the implications for the contract drafter?

The message from the five principles (and subsequent developments) is that
the contract drafter has to: -

clearly understand what the commercial purpose of a contract is and what
each provision is intended to convey;

draft each clause in the clearest way possibl B .
e (Chapter 3 Cae
suggestions); y P (Chapter 3 provides

test each clause for different meanings or unintended meanings, and
redraft it until the clause only produces a result that a party does wantg;

make sure that each clause fits within the context of the rest of the
agreement;

make sure the contract is consistent throughout; and

obtain agreement from all the parties, if there are any facts etc which
bear on the meaning of a contractual provision, but which are ot

included in the contract itself, so that they can be part of the adniisible
background. XS

6.4.1.3 The five principles®

32

a3

(1) Interpretation is the ascertainment of the meaning which the document would
convey to a reasonable person having all the background knowledge which would

reasonably have been available to the ies i ituation i
he parties in the situation in which C
the time of the contract. LI of

(2) Thf backgrgund was famously referred to by Lord Wilberforce as the “matrix
of fact”, but this phrase is, if anything, an understated description of what the
background may include. Subject to the requirement that it should have beer
reasonably available to the parties and to the exception to be mentioned nexltl

As "a contract is a bilateral, or synallagmatic, arrangement involving both parties, it cannot be

right when inte rpr i z E isi N i C
(=i} nga contractual provision Into accou ct or circumstance
a €L ] A Vi o take ount a fa T Bg: ¥:
l\l’lOWﬂ ()Tll} to one of the p'd]"tIESI. V

Tnvestors Compensation Scheme v West Bromwich Building Society [1998] 1 All ER 98 at 114-115
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it includes absolutely anything which would have affected the way in which the
language of the document would have been understood by a reasonable man®.

(3) The law excludes from the admissible background the previous negotiations of
the parties and their declarations of subjective intent. They are admissible only in
an action for rectification. The law makes this distinction for reasons of practical
policy and, in this respect only, legal interpretation differs from the way we would
interpret utterances in ordinary life. The boundaries of this exception are in some
respects unclear. But this is not the occasion on which to explore them.

(4) The meaning which a document (or any other utterance) would convey to a
reasonable man is not the same thing as the meaning of its words. The meaning
of words is a matter of dictionaries and grammar; the meaning of the document
is what the parties using those words against the relevant background would
reasonably have been understood to mean. The background may not merely enable
the reasonable man to choose between the possible meanings of words which are
ambiguous but even (as occasionally happens in ordinary lite) to conclude that
the parties must, for whatever reason, have used the wrong words or syntax (see
Mannai Investment Co Ltd v Eagle Star Life Assurance Co Lid [1997] 3 All ER 352,
[1997] & WLR 945).

(5) [Th= “rule” that words should be given their “natural and ordinary meaning”
reflects the common sense proposition that we do not easily accept that people have
made linguistic mistakes, particularly in formal documents. On the other hand, if
cne would nevertheless conclude from the background that something must have
gone wrong with the language, the law does not require judges to attribute to the
parties an intention which they plainly could not have had. Lord Diplock made this
point more vigorously when he said in Antaios Cia Naviera SA v Salen Rederierna AB,
The Anlaios [1984] 3 All ER 229 at 233, [1985] AC 191 at 201:

“...if detailed semantic and syntactical analysis of words in a commercial contract
is going to lead to a conclusion that flouts business common sense, it must he
made to yield to business common sense.”

6.4.2 Intentions of the parties

When interpreting contractual obligations, the courts try to ascertain the
parties’ intentions as expressed in the words they have used. In other words
they look objectively at the words used in the contract, and do not generally
consider what one or other party privately intended or said when it agreed to

% Tn Bank of Credit and Commerce International SA (in lig) v Ali [2001] UKHL 8, [2002] 1 AC 251
this principle was qualified: ‘I said that the admissible background included “absolutely
anything which would have affected the way in which the language of the document would
have been understood by a reasonable man”, I did not think it necessary to emphasise that
I meant anything which a reasonable man would have regarded as relevant. 1 was merely
saying that there is no conceptual limit to what can be regarded as background. It is not,
for example, confined to the factual background but can include the state of the law (as in
cases in which one takes into account that the parties are unlikely to have intended to agree
to something unlawful or legally ineflective) or proved common assumptions which were in
fact quite mistaken. But the primary source for understanding what the parties meant is their
language interpreted in accordance with conventional usage: ... we do not easily accept that
people have made linguistic mistakes, particularly in formal documents”. I was certainly not
encouraging a trawl through “background” which could not have made a reasonable person
think that the parties must have departed from conventional usage.
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those words®. This is the general principle, although there are exceptions, ag
will be discussed later. This may mean that the courts consider what reasonable
people would have understood the terms to mean. If the words used are clear,

they may be applied even if this contradicts the commercial purpose of the
contract.

Consequently™;

(1) there is in general no law against people making unreasonable contracts
if they wish;

(2) whether they have done so is to be decided by ascertaining their intention
(which of course has to be found in the language they used, read in the
light of the surrounding circumstances); and

(3) it is a matter of degree in two respects. The more unreasonable the
result, the clearer the language needed. Therefore it would seem that if
one intends to achieve a particularly illogical result, one must draft the

wording of the contract so clearly that one is left in no doubt that the
result was indeed intended.

6.4.2.1 Drafting and negotiating issues

The objective, rather than subjective, approach which the courts take has a
number of implications for the drafter and negotiator, for example:

e Consider how the court might interpret the parties’ infentions from the
words used. It is necessary to think beyond what you intend by particular !
words, or what your client or commercial colleagues intend, or even what bott.
parties to the contract intend, and consider what the court would regard as tha
likely intention of the parties using those words. If the words can be interoierad
in several ways, consider which way the court is likely to interpret then:. ‘Glever’
interpretations of the contract may be unlikely to succeed: if 2a Lhusual
meaning is intended, it is better to spell it out in clear terms iriti = contract,
so that the court will not misinterpret it. Even if both parties. ara in agreement
as to their intentions, if these intentions are not clear from the wording of the
contract, the court may reach a different conclusion (basing their view on what
the notional ‘reasonable person’ would understand the intention to be);

®  Make it intelligible to ihe non-businessperson. Increasingly, the courts
are prepared to consider the underlying commercial purpose of coniractual
obligations. However, this should notbe assumed. Make the contract intelligible
| to the outsider, not just to people who are familiar with industry practice.

Consider Reardon-Smith Line v Hansen-Tangen [1976] 1 WLR 989: ‘When one speaks of the
intention of the parties to the contract one speaks objectively—the parties cannot themselves
give direct evidence of what their intention was—and what must be ascertained is what is to
be taken as the intention which reasonable people would have had if placed in the sitarion
of the parties.’ See also above, the first principle in Investors’ Compensation Scheme Lid v West
Bromwich Building Society [1998] 1 All ER 98,

Charier Reinsurance Co Lid (in lig) v Fagan [1996] 1 All ER 406, CA.
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6.4.3 Relevance of past court decisions

The English courts have considered some types of con Ll"f?l(_‘t E)nhmanrzrl ;)ccaselz:‘];
so that a body of case law has built up as to how contracts of the st Corzp;rned
to be interpreted. This is particularly true in the f:ase of cot;lltrac s concerned
vith real property (such as leases) or const.ructlon. In o gr are 0 > "
) latively little case law, for example, in relation to some types of intellectua
;"operty agreement (such as the licensing of_ palfents). V\;hﬁre aﬂllaergaeerll);ijlz
of case law has built up, the courts may be inclined to od SIW \ the@ o
approach taken in past decisions, unless they are p.e%"suade Thla. S fau'ons
to the contract before them intended something different. The 1mp

for the drafter are as follows.

6.4.3.1 Drafting and negotiating issues

e Ideaily, the drafter will be aware of how similar contracts have been |nt|evr\t;;re;e;g
in reported cases. Alternatively, takte speccﬂlst Sasd:éc%. L:e; %\zr;ekrabm t¥l 4L
whi courts interpret contracts are discu ; !
rﬂrlg; rtlJet |’fla‘(;:)ecific interprgtations for particular types of contract (Egl frentrrt?::l(laa\:\:

clauses in leases™) which are beyond the scope of this book. pa}n ar
| words have acquired a particular meaning, and this is npt ﬂ]e rnte;laugj gy
intend, use different words or specifically state the meaning intended.

e [|fin doubt, state obligations specifically.

6.5 Which terms comprise the contract
6.5.1 The terms set out in the contractual documents

Before considering how the courts will intcrpre% particular p{0V1SIOHiS(1£i ﬁ
contract, it is first necessary to be clear as to -“’thh of themrt 1;: cour o
consider. Where the parties have signed a written agreement, the tern:s -
out in that agreement may be the main, or onl?f, termls tl}at the ;our r‘deg
consider™, Almost certainly, those written terms will be binding on tq e parties
who sign the agreement, even if they have not read the agreement™.

3 See further, 22(3)A Forms and Precedents (5th edn, LNUK). -
4 > . ~f > 1t,
% Whether the court will consider other terms, not set out in the written agreemer
considered in later sections of this chapter. ‘ s,
¥ L'Estrange v Graucob [1934] 2 KB 395; McCuteheon v Dovid M{zdi‘.myni Ltd l[l?bt]rlqé;l}lﬁlzr his.
: : document forming the whole or a pa .
‘It seems to me that when a party assents to a S o]
i f the document, read or unread, signec : g 5
contract, he is bound by the terms ol un ‘ o
i / in the contract; and it is unnecessary, and p ¥
simply because they are in B et b Tn Loats
i o he represents to the other party
say that he is bound by them because €| . B
i i vi e sition here will apply in the absence 7
1self acquainted with them.” The proposi _ i o
:Eﬁreprese?xmﬁon. See further Chitty on Contracts (31st edn, 2015, Sweet and Maxwell), Ch
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Chapter 8

Legal terms and lawyers’ jargon

8.1 Introduction

This chapter considers a selection of words and phrases which:

e commonly used by contract drafters, including useful legal terms of
art’ as well as unnecessary legal jargon; or

are defined by statute as having a particular meaning when they are used
In contracts and other situations; or

the courts have considered in cases involving the interpretation of contracts

The n_mterlall in ‘this chapter focuses on practical issues which the drafter or
negotiator will wish to consider in relation to the use of these ‘legal’ terms. As
alreadymentoned, itis possible to divide legal termsinto the following ca[egoﬁes

260

Liabi{ity andlitigation terms. For example: negligence; tort; Contracts (Righ

of Th}rd Parties) Act 1999; arbitration: proceedings; legal ,action' the &l%ti .
subrmFto .the jurisdiction of the [English] courts; exclusive jurisd,ictiog‘ noiS
?xc-luswe Jurisdiction; expert. Terms of this kind are commonly found i,n th d
boilerplate’ language towards the end of the contract, ! v

Ter:ms relating to the transfer or termination of obligations. For exdnisle:
ass1gnmer.1t and novation; indemnity; hold harmless; breach: r;-?;t(;iial-
breach; insolvency; liquidators; receivers. Again, these L;rl;s

commonly found in boilerplate clauses. ’ N 4

Obligations with a particular, legal meaning. For examipie: time shall be
of the :lassence; condition/condition precedent/conditon subse uent;
warrz-lntles; representations; covenants; undertakings; guarantees('] witl';
full title guarantee; with limited title guarantee; beneficial owner: siib'ect
to contract; without prejudice; delivery. It is important for the d;"afLevll" to
_be aware of the meaning of such terms and, where needed, to use them
In an appropriate way. ,

‘Expres:vion of time. For example: year; month; week; day; from and
plcludlpg; until; from time to time; for the time t,)eingi forthwith;
unmed.lately; at the end of. These expressions are often to T;e found inj
the. main commercial provisions of the contract, for example, in clauses
which state when a party is required to perform obligations. , L

Oth.gr ter'ms defined by statute. For example: person; firm; subsidiary;
United Kingdom; European Union: power of attorney; month: delivery’
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intellectual property, exclusive licence. It is important to be aware of the
statutory meaning of such words, particularly in those relatively few cases
where the statute provides that the statutory definition applies when the
word is used in a contract.

Other terms interpreted by the courts. For example: best; all reasonable
and reasonable endeavours; due diligence; set-off; consent not to be
unreasonably withheld; material; consult; penalty; nominal sum; subject
to. It is important to be aware of the case law on the meaning of some of
these words, which are commonly used in contracts.

Unnecessary legal jargon. Such as words which are commonly encountered in
contracts but which add litile if anything to the contract or which could be
replaced by simpler or more modern language, for example, ‘hereinafter’.

It is convenient to discuss terms defined by statute, and expressions of time
separately before discussing various other terms in alphabetical order.

8.2 Terms defined by statute

in'a few cases, statute law provides that certain words will have a particular
meaning when used in contracts and other types of documents (usually called
‘instruments’). These include, in particular, the following:

Month, person, singular, masculine. Section 61 of the Law of Property Act
1925! provides:
‘In all deeds, wills, orders and other instruments executed, made or coming

into operation after the commencement of this Act [ie 1 January 1926],
unless the context otherwise requires:

(a) “Month” means calendar month; ...

(h) “Person” includes a corporation; ...

(c) The singular includes the plural and vice versa; ...
(d) The masculine includes the feminine and vice versa.’

Full title guarantee, limited title guarantee, beneficial owner. Under the
Law of Property (Miscellaneous Provisions) Act 1994, certain terms are
implied into ‘dispositions of property’ which are expressed to be made
‘with full title guarantee’ or ‘with limited title guarantee™.

See also the equivalent provisions in the Interpretation Act 1978, ss 5 and 6, and Sch 1. Section
17(2) (a) of this Act is discussed at 8.4.3.

These provisions replace the former law, under the Law of Property Act 1925, s 76, by which
certain terms are implied into a ‘conveyance’ of property if the seller expressly conveys the
property ‘as beneficial owner’. They are likely now to be seen in pre-1994 documents relating
to property transactions. As to the effect of the Law of Property (Miscellaneous Provisions)
Act 1994 on assignment of intellectual property, see Anderson Technology Transfer (2010,
Bloomsbury Professional), at 8.1,
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®  Infants and minors. Under the Famj

8.3 Expressions of time

8.3.1 [ ithi
o3 Actions to be taken within a Specified time periog
onsider the following example of a clause in g commercial contract:

Xs rithi ; :
shall within 8 months of 93 September 2016 pay to Y the sum of 7

The last date on which X can

would normally be 23 Decemb
" . er 2016. The date of 23 i
;;1 lsx;ed at li)y C(:un ting the start of the three-month p;)n'o?d ﬂ]’?)(;;eaﬁlc)lgr t 1(':’ -
o lptenrlker 2016 (not from and including 23 September 2016) Allncmdmg
ally make payment up to midnight of 23 December 2016 Ry

®  Statutory meanin
: 8. The Law of P
provides that month m roperty Act 1925, s 61

i)éannglish la'w. Section 61 does not limit such a meanin
cerned with real pProperty (ie land and buildings)*,

What is a calendar month? 1 i
. : £In the leading ¢ frowi
points as being well established under P%n;;iilfi};;frgurt PR o

© in calc i i
! ECiF([_:(liatlng the period that has elapsed after the octluirence of th
el‘::em event,_such as the giving of a notice, the G4y on whicl he
occurred is excluded from the reckoning; =

*  Section 1(2).

4
th” meant calendar month only

b ! in bills of exchan e and
it meant ‘lunar month’, see 7

other commercial documents, H,
art v Middleton (1845)

2 Car & Eir 9 ar 10,

* Dodds v Walker [1981] 2 All E
[2004] BCC 277 is a recent illustration of the g

v Walker Ir case, P file ac € I s of the end of i S
. this 5€, a com any had (o]
g . . counts within ten mon
a C()Llll[lng PfllOi (30 Stpfﬁlﬂbel) In ac cmdancc witl (I'Nllv‘\u repedled) Compl 1es A 98
anies Act 1985

for it , ;:igfe);‘}'} Tl:je cozlhpan}, filed its accounts on
or the co / i x onding date ! :
Companies, See aa At dcounts was 30 July 2006. The court agreed i, L o1e a5t day
technical por 50 Migolti v Colill (1879) 4 CPD 233; ‘A *caleie o D the Registrar of
fucal term; and in computing time by ¢ : calendar month” is a legal and

looking at the calendar and not by counting days.’
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o when the relevant period is a month or a specified number of months

after the giving of a notice, the general rule is that the period ends
on the corresponding date in the appropriate subsequent month
(ie the day of that month that bears the same number as the day of
the earlier month on which the notice was given). Except in a small
minority of cases (see next point), all that a person has to do is to
mark in his or her diary the corresponding date in the appropriate
subsequent month.

The corresponding date rule does notapply where the period is calculated
by using weeks as the calculating factor, as the period it covers (ie seven

days) is certain®.

Ends of months. In the few instances when there is no corresponding date
in the subsequent month, the corresponding day will be the last day of
the subsequent month. This is illustrated by the example from the case:
a party gave four months’ notice on 30 October 2016. Time would begin
to cute at midnight on 30/31 October and the notice would expire at
nicnight on 28 February/1 March (or 29 February/1 March on a leap

year).

At what time does the period expire? Normally, the period expires at
midnight at the end of the last day of the period in question. Fractions of a
day are usually excluded’. A person under an obligation to do a particular
act on or before a particular date has the whole of that date to perform
it®. But there is nothing to stop the parties to an agreement specifying
the particular time for when an obligation has to be completed (eg the
‘Supplier shall deliver the Goods on the Date but no later than 5pm’).

Dates calculated ‘from’ and ‘until’, etc. The same principles apply to time
periods calculated ‘from’ or ‘after’ a date or event. Normally that date is
excluded®. ‘Beginning from’ is treated in the same way as ‘from’"".

If the intention is that a period of time starts on the date rather than the
day after and to reduce doubt as to when the period starts, consider using
special words such as ‘commencing on’ or ‘beginning with’, or beginning
with and including’. The example given at the beginning of this section
would need rewording as:

X shall within 3 months of and beginning with and including 23 September
2016 pay to Y the sum of Z

Okolo v Secretary of Stale for the Environment [1997] 4 All ER 242,
Re Figgis, Roberts v MacLaren [1969] 1 Ch 123,
Alfoves Shipfring Co SA v Pagnan and Lli, The Afoves [1983] 1 All ER 449, HL.

Haommond v Haigh Castle & Co Lid [1973] 2 AIl ER 289 and Trow v Ind Coope (West Midlands) Lid
[1967] 2 All ER 990, CA, considered in R/B Mining (UK) Ltd v NUM [1995] IRLR 556, CA.

See Hammond v Haigh Castle & Co Ltd [1973] 2 All ER 289 and Trow v Ind Coope (West Midlands)
Lid [1967] 2 All ER 900, CA.
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If the period is ‘X months from the date of this
that the date set out at the head of the agreeme
reference point, even if the parties have misstated
of the agreement'!, Words such as ‘by’, ‘from’, ‘un
be ambiguous and lead to uncertainty
may be better to use phrases such as ‘on or before’, “fr.

‘from and including’, ‘to and including’, etc, which
are to apply'®,

Agreement’

tl" and ‘between’ ma

®  Days. To avoid any uncertainty over the duration of months
whether calendar or lunar months are intended),
the time periods in days rather than months,

Instead of an agreement stating

‘Party A shall

perform the Services within 3 months of the date of this
Agreement’

the following could be used instead:

‘Party A shall

perform the Services within 90 days of the date of this
Agreement’,

Generally, to avoid arguments over whether the start or end date of g
period is taken into account', it may be better to give a couple of extra
days’ notice. The word ‘day’ may mean either

¢ acalendar day (midnight to midnight); or

© aperiod of 24 consecutive hours, depending on the context!,

A ‘working day’ is normally understood as a (complete) calendar day
which is not a holiday, and not just the working hours of z day, swhite a
‘conventional day’ begins at a defined time and ends 24 hours lacer's,

Styles v Wardle (1825) 4 B & C 908,

In Ladybird v Wirral Estates [1968] 2 All ER 197, a lease whicl
was interpreted as meaning as including that
the parties had that intention because that A
be paid.

1 Was to run from a particular date
particular date, as in the context of the lease,
as the date when the first rent payment would

In some agreements drafted by US lawyers, the interpreta
expressions such as ‘until’, Americans also use the tern
which means ‘up to and including March 1st,

For example, see Re Hector Wm[mg Lid [1936] Ch 208.

tion clause defines what js meant by
1 ‘through’ as in ‘through March 1st’,

See, eg, Cornfoot v Royal Exchangs Assuvance Corpn [1904] 1 KB 40, CA, distin
Cartwright v MacCormark [1963] 1 WLR 18, CA.

Reardon Smith Line Ltd v M inistry of Agriculture, Fisheries and Food [1963] AC 691, HL, Where an
agreement is with a financial institution (such as a bank), a ‘day’ (unless otherwise defined)

will run uniil the end of working hours (Momm (t/a Delbrueck & Co)v Barclays Bank International
Ltd [1977] QB 790).

guished in
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» it seemg
nt will be used as the

the date of €Xecutioy

as to which dates are included2, It
om and excludip ¥
specify which dages

(including
it may be better to State

&
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i i 3 ; t this
Years. Similar problems may arise with expressions b;ihs ast yeal;"e(; o
: i i eptem
—i a year from a specified date (eg .
Agreement’—is this a year : e
p - the period 1 January to :
o 23 September 2017) or t . j or in By
;ear (ie E calendar year)? To avoid any uncertainty, the eiprezslii(;il yynOt
i Tis s i defined in the contract. A ye
f this Agreement’ is sometimes : ; gt
0Ven rnegn a period of 12 months but some lesser period, depending
e
the circumstances'”.

arters. Sometimes contracts refer to quarters of a year, for e&i:lmlt::fé
guro alt); payments are to be paid quarterly. The contract sh?())]u M'srCh
ivhicﬁ quarterly periods are to be applied (eg 1 _Lanuary 1.(1 Smteda the,
i ired). If the periods are no ,
1 April to 30 June, etc, as require : o e, e
ract as referring to the tradid q y
court may construe the contrac e ving o & s o
i in landlord and tenant law, which ende
D = : ier days are 25 March (Lady Day),
e other period"™. The usual quarte day 2 7
gfrl 3?;1:6 {MidsEmmer), 29 September (Michaelmas) and 25 December

(Chriztinas).

2.2 Actions to be taken ‘forthwith’ or immediately’ or ‘as

v

soon as possible’

i i igati o somethin
‘Forthwith’ does not have a precise meaningl.)AndobhgnuCE;inLt(l)ydWithom an%,
i ins 2
i lly mean it must be done -

forthwith does not usua ust e By

lay. The word usually denotes an obligation to do sometlrnng : :
o : ible’®, depending on the circumstances o
practicable™®, or ‘as soon as possi , dep '8 O
the case or the surrounding provisions of the contract.

i ' i strictly,
Sometimes the courts are prepared to interpret forthwith less y.

as

ab e : [TOom ]
meanin a4 reascn O A a u
g W].th.ln S ume 1{ n }l rm can result 1 [ I 11

: *22
i Hon?! or ‘as nably possible’?,
interpretation® or ‘as soon as reaso yp

{PC i was interpreted
Boufoy-Bastick v The University of the West Indies [2015] UKPC. }t\y‘t]aar :1] rtlh:lrliazz }\:tas interp
b rhi n from September in one year to Jun :
as an academic year, which ran : o
i i ase as meaning six calendar
& : fayear’ was construed in one case as meanings : aihet
. ;‘xa.lfnpll”fz,nt?zg ?;li:f ;;i?«)a.gtd [1982] 2 EGLR 111, CA; Samuel Properties (Developments) Lie
see flast v s (Pl re
v Hayek [1972] 1 WLR 1296, CA.
i i C 597, PG . .
Sameen v Abeyewickrema [1963] Al ; ) . T
Halsbury’s Laws of England (4th Edn Reissue) Vol 45, para 251 c?nfjl;ltli]ros rt:zsef;;li (ﬁ\&erence
; i i " “There : 'S to

; meaning as ‘immediately’: _Thcxe appear e
lus‘:inzi?iﬁz i:iii??‘li‘inmediatgly" and “forthwith”. A pro\nsuc)lu to the efzencta t;ll;g :SH:;élgin o
s e b i i that i be done as so

thwi - ly means that it must
be done forthwith or immediately st Be o 1
circumstances, the nature of the act to be done taken into account
Hillingdon Lendon Borough Council v Cutler [1968] 1 QB 12.4! CA. P
R v Secrelary of State for Social Services, ex p Child Poverty Action Group | s

v ) of Sta b
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The courts have also in terpreted similar words such as ‘immediately’?a, ‘as sooq
as possible’®, ‘directly’®, ‘promptly’®, or ‘with all possible speed’?

- Howevey,
not all of these cases were concerned with the interpretation of contractg,

To provide some illustrations

® aparty had an obligation to make part of a gun ‘as soon ag possible’, The

party delayed because it did not have 4 suitably qualified member of stafr

to make the part. The court held the party was in breach of the

obligal:ion,
The meaning of ‘“as soon as possible” meant do it within a reasonable
time, with an undertaking to do it in the shortest practicable time’, by

did not mean that the party had to put aside an order on which it was
already working?,

® a party was an under obligation to deliver cable bars forthwith’, with
the payment of them within 14 days, and ‘forthwith’ was interpreted a5

meaning that the delivery was to be no later than the date payment wag
due®,

Thus (with all of these expressions) it comes down to a matter ofinterpretation
of the contract and the circumstances. To avoid uncertainty, it is preferable
Lo state the required time for performance specifically, rather than hope that
the party under the obligation and then a court will interpret an obligation
to perform the obligation ‘forthwith’, ‘immediately’ or

‘as soon as possible’ in
the way that one intended®.

*  As meaning ‘with all reasonable speed’ considering the circumstances of the case: teo ki v

Inspector of Taxes, ex 1 Clarke [1974] QB 220, CA; and Hughes (. Inspector of Taxes) v Virn 11985]
3 All ER 40.

As being stricter than ‘as soon as reasonably practicable™ see R v Board of Visitors of Dartmoor
Prison, ex fr Smith [1986] 2 All ER 651 at 662, CA.

As meaning speedily or at least as soon as practicable, and not just within a =asonable time.
But directly does not mean ‘instantanegusly”: see Duncan v Topham (15423 CB 295,

See Ru Stratford-on-Aven District Council, ex P Jackson [1986] 1 WLR 1319, CA; Bank of Neva
Scotia v Hellenic Mutual War Risks Association (Bermuda) Ltd, The Good Luck [1992] 1 AC 233,
HL; and see the comments of Lord Wilberforce in Bremer H.:mrielagewl&sdaryﬁ' mbH v Vanden
Avenne-Izegum PVBA [1978] 2 Lioyd’s Rep 109 at 113, HL; and the words of Lord Hope in
R (on the application of Burket) v Hammersmith ondon Borough Couneil [2002] 3 All ER 97, Hi,
where ‘promptly’ meant the ‘avoidance of unduye delay’ in the bringing an application for
Judicial review,

Re Coleman’s Depositories [1907] 2 KB 798, Foliowed in Aspen Insurance UK Lid v Pectel Lid
[2008] EWHC 2804 (Comm),

Hydraulic bingineering Co Lid v MeHaffie Goslent & Gy (1878) 4 QBD 670 at 3, per Bramwell
L], CA.

Staunton v Woods (1851) 16 QB 638,

In Turkin AG v Thames Sicel UK Ltd [2010] EWHC 207

of the word ‘immediately’ in a clause in a contract to deliver steel scrap made time of
the essence. The clause read: ‘The schedule for arrival of material in the port to be as
required by the Buyer. Material is o be delivered in the port immediately upon the Buyer’s

request. The Seller will guarantee to deliver the material in the port at a minimum rate of
800MT per day’,

(Comm) it was held that the use
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8.3.3 ‘From time to time’; ‘for the time being’

i i C 'Il T eXaIn 1 S:
C [I'aCtS S()m(:times il’lC]udt: these CXpTeSblonS, as in thc fO]lOWl % p €
o1

o i i time.
The Project Director shall be such person as Party A nominates from time to

B i i inted
the arbitrator shall be appo
i unable to agree upon an arbitrator, :
g;?ﬁepgﬁzse;:rr\? for the time being of the Law Society of England and Wales

In Example 1, the phrase ‘from time to ti@e’ 1s.1n‘t?ndel§llotrc; il}:::iyo‘;}ll:;
Party A can nominate a person to be Project Dlrf_uc-)r' an once
. lic life of the contract. In other words, there is an on,go g rigl
g “L : In Example 2, the phrase ‘for the time being’ means, in
t?f lﬁ:;(:rrlstdtfé rele\;ant time’, so that if the parties are unggle to fatg;ze[ZE
ot i 7 ars’ ti will refer to the President o av
a‘nc?:;t;?tglraﬁiﬁ:ee fli:.r:heu ?jﬁsiﬁiho was President when the agreement
Sucie ;

was signed.

] j ] countered
8.3.4 Other ‘time’ expressions sometimes en

(imes j in commercial
The following expressions are sometimes en-counter_ed commercia
agreements 'I(‘hey may not be defined and sometimes their meaning may

be clear without further investigation:

®  Bank holiday. In England and Wales the folllowmg dIl:(l: dleis;li/[doiii :‘?I;li
holidays: Easter Monday, the last Monday in Ma;, Dt e ;ber - a;,car
August, 26 December (if it is not a Sunday):lmc} 2 ecle g s
where 25 or 26 December are on ; .S(;Jnday()iN;\?;ee ;jf; ]?)2; Lo notbbank

es): Christmas Day, Good Friday an . 2

izilicﬁ;:fzst)hey are usually treated as (bank) ho?u_iays, flve;l Liijugist};}izz
are included as bank holidays in statute. A definition wh 11(: o szm{m()my
words ‘Bank Holiday’ would not capture other dates which are

not worked.

: ' at New Year’s Eve in
i g g e 19’]7_31» . lf(ll) gzgl(sligliilﬁl:?z ':Sllzttlali‘i and Northern
: ales is not a bank holiday. The gz for i o
E'nliglar;]a?élgu‘;\ear:;;%n Scotland the following are bank holidays: N?\\'S:”Eega; bzgt gf i
glfri;]ay but if it falls on a Sunday then 3janLEry'),I\§ J}l(l{'luali"ﬁ (ﬁff[;mﬁ(:-st Mond’-(w iy o
, y g , Good Friday, first Monday Y y In Augus

Dndacﬁ;lj"li]si?a;h ]S:y 5(1}}2:?:?;}& a Sunday, but if it falls on a Sunday, then 26 December v

an s

be the bank holiday). .
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®  Business day. This is likely to mean Mondays to Frida

ys (but excluding
bank holidays at least) are business days®,

®  Business hours. The times different
vary. If under an agreement, a tas
business day then the agreement sh
hours are for the purposes of the a

Organisations are open wil] Obviously
k needs completing by
ould clearly spell out what the businegg
greement. For example,

©  acomputer supplier is installing a computer system into a retailer’s
shops. The shops are open for customers to buy and pay for computer
equipment until 8pm but the head office of the retajler businegg
hours closes at 5pm. Is the end of the business day at 5pm or 8pmp.

Unless specified clearly there can be
hours of the retailer Completion of th
retailer’s ‘business hours'™?.

doubt as to what are the business
e work at 8pm might be outside the

Public holiday. These words, although often appearing in statutes and
contracts, do not have a consistent meaning. One common meaning is

the days which are holidays (such as Christmas Day and Good Friday),
including bank holidays®,

8.4 Other legal terms used in contracts
8.4.1 Agreement and contract

The words ‘agreement’ and ‘contract’ are often used ingel

changeably. The
£l - - -
word ‘agreement’ can have three meanings relevant in a coi

amercial context:
® the name of a document;

For the purposes of the National Debt (Stockholders Reli
day other than Saturday, Sunday, Good T riday, Christmas
holiday in the United Kingdom under the Banking and

any other days that may be specified under the 1892 Act
including Monday to Friday is the conventional view,
which normally operate on the other days of the week
are open seven days a week). Also, many services now
the services may be available on every day of the week (eg an insurance company may be open
for people making a claim seven days a week, but not he open in relation o some ‘back office
operations’). Also the start of a conventional working week in England may be Monday, but in
other countries, it may be a Sunday or Saturday.

Sece Re Kent Coalfieldy Syndicate (1898) 67 LJOB 503.

See Arbitration Act 1996, s 78, one of the few statutes to

68

ef) Act 1892 a business day is any
Day and any day which is a bank
Financial Dealings Act 1971 (plus
). A normal working week from and
but will not apply to certain businesses
(eg the retail sector where many shops
operate on the internet. Some or all of

give a meaning to the words,
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]l 1€ ave { e ing Wl i « "()I tb
a‘(’t dla‘t part' S h reachcd an und I‘Sl;andlllb; 11C11 ma no €

[ne

eg Ellly billding;

i inding [ract.
the fact that parties have entered into a legally-binding cont

er O 8 5€ € [ OT arrangeme
C the w d is used to refer to a type Of dOCIlI‘[‘lEﬂt T II’ lg 1]ll.l
V\]h en two or more parties, ﬂ’le mcaning Of the Word agl"eeﬂlellf norma y
hetwe!

35

; tract’™.
means ‘con | | . d
i hich needs
e the parties are involved in a transaction, event or mtulauon V\Ct i
r islati isi xal
thee referred to or is subject to a legislative provision, the e
Lo
36
should be checked®.

S milarly Hh I.;[J co Ipe“tl(]]l ].Elw an dgleel“(f]l[ can ] ave a I[lf:allillg WIIEIe
l l “‘ * ‘ . : go -bi d nature :

h pal"{ies Ilave I()ached an understa.ndlnb { a4 nomn 1}1n lng
€

8.4.2 wndlor

o .
i i ation in one of severa
a party to fulfil an oblig ;
agreement may require a p n ob of severa
% a party to };ome within one or more situations. For e;ca;mp ’eerl?] en};
Ays, or : : )
o) iding qurvice may have to produce a report at the end (.Jd t 15,1 eg;report "
0o 5 : g
;mdvthe agreement specifies various ways the party can provi
the other party, ie:

C R minati this
i ithi days of the termination of
Il supply a final Report \Mthm 30 S ¢ _ .
Thr?eemogﬁlt.”ttsltjttxg !glal‘ient E}? gost and/or e-mail and/or facsimile and/or in person
ag

ide t 't either:
In this example, the Consultant can provide the report eithe
¢ by post or e-mail or facsimile or in person; or
¢ by post and e-mail and facsimile and in person.

i ide th
That is, to fulfil the obligation, it is possible for the consultant to provide the

report either conjunctively or disjunctively®. .
Having ‘and/or’ in a clause may have ur?intend.ed ?onsl?qgjilsﬁzg?l; :;?ma;i
where a party is to do or provide som'ethglg, as Ll’.le and tp o oo e
entitle that party to fulfil the obligation in multiple instan

3 Goldsi hore [1950] 1 KB 708 at
8 Re Symon, Public Trustees v Symon [1944] SASR 102, 110; Goldsack v Shore [1950]
. A : er Evershed MR. e
b i 2002, s 129, where agreement ‘means any agreement or al("lrzglg]:;nfel -
R o iy ver i rrn it is made, and whether it is, or is intended to be, leg
whatever way and whatever [o ?

nforceable or not’, . - .
37 ;l e Electrical and Mechanical Carbon & Graphite Products (Comp/E 2,./38 . )45 —
s T': 1s to be the default meaning as held by courts: see Stanton v Richardson
3 is appear L :
Gurney v Grimmer (1932) 38 Com Cas 7. o

| R



Chapter 8 Legal terms and lawyers’ jargon

the other party does not wish to occur. Generally,

a contract drafter shoy]q
avoid the use of and/or as:

... the use of the expression “and/or” in any legal d
to numerous [...] fundamental objections of inaccur:
even as being just plain meaningless ...,

ocument is in any case open
acy, obscurity, uncertainty or

8.4.3 As amended

If the contract includes any references to legislation, it may be appropriate
to refer to the legislation ‘as amended from time to time’, to take account
of changes to the legislation during the life of the contr

act. Alternatively
the parties may want to avoid having their contract changed as a result of
changes in legislation (eg if they use a definition of ‘subsidiary’ set out in the
Companies Act 2006)%

Unders 17(2) (a) of the Interpretation Act 1978, a reference to an enactiment
in a contract is to be understood as referring
and re-enacts the earlier enactment, Rather than rely on this section (which
may be too narrow in some cases, and unacceptable in others), it is common
to include wording along the following lines:

to an enactment which repeals

1. In this Agreement, subject to clause 2 below, any

includes a reference to it as amended (whether before or after the date of this
Agreement) and to any other enactment which may, after the date of this Agreement,
directly or indirectly replace it, with or without amendment.

2. The reference to section 1159 of
Agreement shall be interpreted as m
enacted as at the date of this Agreem
or re-enactment.

reference to any enactment

the Companies Act 2006 in clause 3 of this
eaning section 1159 in the form in which f.ia
ent, and without any subsequent amendr s ts

8.4.4 Assignment and novation

The term ‘assignment’ is used in several senses, including:

a9

Sitw Ventures Lid v Bonham-Carter [2018] EWCA Civ 47, para 26, where the court held that
as evidence of a poorly drafted clause which included the use of ‘and/or’, and in the
circuumstances, the use of ‘and,/or’ was unnecessary and confusing . The court had to mterpret
its use, in order to make sense of the clause in which it was found, as meaning ‘or’,

However, there are dangers in not referring to statute where a defined word or clause is based on
the statute, particularly if the statute is amended (perhaps adding further or different categories
of some situation or event), An example of this would be where an agreement allows a party to
terminate ifanother party becomesinsolvent, and the wording in the clause uses the meanings of
insolvency as defined in a statute (but makes no reference to the statute). If the statute changes
and includes newer forms of insolvency, but the agreement is not explicitlyamended, then if the
other party becomes insolventin one of the newer ways the first party will not be able to terminate
for thatnew form ofinsolvency. See Willinm Hare Lid v Shepherd Construction Lid [2010] EWCA Giv

283, [2010] All ER (D) 168 (Mar) for an illustration of this point.
270

Chapter 8 Legal terms and lawyers’ jargon

e the transfer of title in property (ie ownership), for example, of intellectual

property or land;

: ) . a
o the transfer of rights, for example, rights under an agreement (such as
right to be paid the price stated in the agreement).

The term ‘assignment’ should not ref‘er. to the t-ransi'er of olz)xliglauotrjsd zitlir(:r
an agreement, although in practice this is sometimes (lione. ( 1c ?}111; mamﬂi
withL the assignment of rights, the transfer of 0?11ggg?r‘;s (zimc oﬁuri matters
is commonly called just the ‘assignm_ent clause’.) It is a lprzlclear o refer
to ‘assigning an agreement’ since this phrase do:l:s not make

obligations, as well as rights, are to be transferred®.

H 3 o - 3 3 —le
Generally, it is possible for one party (o assign ngh‘tb unde.r a colner(_t with 11ELl
consent of the other party*” unless the contract is one involving a p'ersoiln y
rela'tionship (eg agent or employee), or where there is an express or implie
term preventing assignment.

i : the
Transferring: obligations under an agreement requires the consent of
other coatracting party.

Iffaere is a transfer of rights and obligations there is in eﬁ"t?ct a n'ovz.ltlorﬂezi
i contract, whereby the contract is, in effect, cancclslledl (W'th the d%irezi:a oot
of the original parties) and replaced by a new one \;mh' dlfFCI :m Pa:eemént%
possible to ‘novate’ only some of the rights ancll obhgat-lons 3} 'an ag ; emceé
For example, in an agreement where a suppher_ provides a lll"dnge % esone !
to a customer, the parties may decide that a L'hlrd.party will provi one o
the services, and also that the third party wﬂl Teceive any .paym?nts. c; o
service from the customer. In this situation, it is possible to novate ju

one service.

Contracts generally include a provision which does not Permlt the ?SSE:[?;:SL
of rights or the transfer of obligations {_often called E}SSIS%H{H'TH . ati(;n;
However, if a party does try to assign its rlghlts and/ or trans ef:f i ZOC‘15 g
despite clear wording in a contract, such action may still be effective™.

= ino f

1 See Clause 8.3 in Precedent 1 in Appendix 1 for _example wording. Alm011gs;1§}etlsszzllgzacis

the clause is called ‘Assignment’, the actual wording of the clause, among o )

with assignment and transfer. . -

i i rohibit assi t can be without the consent o

#  Unless there is express or implied prohibition, an assignment can o

;;llifhe:‘e;trty: Ciledoﬂ.ia North Sea Lid v London Bridge Engineering Lid [2000] Lloyd’s Rep

IR 249. ( .
" See also Linden Gavdens Trust Ltd v Lenesta Studge Disposals Lid [1994] 1 AC 85 at 103, per Lord

Browne-Wilkinson. . - } o
- Tolpwest Communications plc v Customs and Excise Commissioners [2005] EWCA Civ 102, [2005]

ER (D) 143 (Feb). - BT
% See eg Don King Productions v Warren [1999] 2 All ER 218; Swift v Izirtml-iwmé’ﬁ!;agt"nzs i

[2001] EWCA Civ 145, [200%] 2 All ER 304n. Such an a551g1l|1*{1ent may ta e ,lex o

e:;uj[able assignment. However, the principles of law permitting this are comp

specialist advice should always be sought.
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8.4.5 Best endeavours, all reasonable endeavours,

and reasonable endeavours (as well as absolute
obligations)

These phrases indicate the level of obligation (whether absolute or qualified)

and the amount of effort that a party is required to put into fulfilling a
specified obligation. See the discussion on these points at 5.5.

8.4.6 Boilerplate

‘Boilerplate clauses are a set of clauses which are often found in commercial
agreements almost irrespective of the subject matter of the agreements. They
are often placed at the end of an agreement. Some ‘boilerplate’ clauses are
concerned with the operation of the agreementitself (such as notices, law and
Jjurisdiction and interpretation clauses), while some deal with the rights and

obligations of the parties (clauses such as assignment and sub-contracting,
entire agreement, waiver, force majeure, etc),

There is no fixed list of what constitutes ‘boilerplate’, and the classification of
certain clauses as ‘boilerplate’ does not turn on theirimportance®. Asa general
proposition, the longer the agreement, the greater the amount of boilerplate
is found—there are more clauses covering a greater amount of detail.

The authors classify boilerplate as the following—depending on the
complexity or importance of the agreement:

®  very simple/very unimportant agreement: Clauses dealing with

©  notices,
©  law and jurisdiction, and

© Contracts (Rights of Third Parties) Act 1999,
®  simple and short: Clauses dealipg with

©  notices,

© law and jurisdiction,

@  Contracts (Rights of Third Parties) Act 1999,
(brief) interpretation provisions, and

©  (separate) definitions.

* Tor example, the boilerplate section of ar

1agreement usvally contains an ‘entire agreement’
clause (sec 6.5.5 and 6.5.23.9). Such clau

ses have received considerable scruti ny by the courts
in recent years as it is one of the clauses which attempts to restrict or limit liability. A law and
Jurisdiction clause can assume importance if the parties are based in different countries and
the cost of litigation or the difficulty in litigating in a foreign jurisdiction is of concern to one

party, although the interpretation of such clauses does not normally cause the same difficulty
as an entire agreement clause.
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medium length/medium importance: Clauses dealing with

©  notices,

© law and jurisdiction and Contracts (Rights of Third Parties) Act 1999,
©  (more extensive) interpretation provisions,

o (separate) definitions; entire agreement,

o amendment,

©  assignment,

©  waiver,

© (no) agency or partnership (particularly where the parties are
working together on a project),

o further assurance (if there is a transfer of property), and

o ~severance (if any provisions are thought to be problematic and not
pass judicial scrutiny) and announcements.

fullscale boilerplate: medium length/medium importance: Clauses
dealing with:

©  notices,

© law and jurisdiction and Contracts (Rights of Third Parties) Act 1999,
o (more extensive) interpretation provisions,

© (separate) definitions,

¢ entire agreement,

¢ amendment,

©  assignment,

©  waiver,

© (no) agency or partnership (particularly where the parties are
working together on a project),

o further assurance (if there is a transfer of property),

o severance (if any provisions are thought to be problematic and not
pass judicial scrutiny),

¢ announcements,

o costs and expenses (of negotiating and entering to the agreement),
©  counterparts and duplicates,

©  joint and several liability,

©  priority of terms,




