Preface

General Introduction

Chapter 1. General Background of the Region

1. Often claimed as the best example of ‘East meets West’, Hong Kong is indeed
a city of marked contrasts. Historically, Hong Kong has served as Mainland Chi-
na’s window Lo the world [or more than a century and a half since the Chinese Gov-
ernment az forced to cede Hong Kong to the British after the Opium Wars in 1841.
Since iiion, the British Government has transplanted English lifestyle rules to Hong
Korg. it quickly became a base for opium export into China, as well as for the sale
ot ea, porcelain, and other Chinese goods to Europe. The establishment of the Hong
i.ong Special Administration Region under the People’s Republic of China in 1997
opened a new page for this oriental pearl.

2. Hong Kong has one of the world’s most dramatic harbours with breathtaking
views everywhere. It covers an area of 1,100 square kilometres with a population of
more than 7 million, and thus, is a densely populated region. Nearly 200 uninhab-
ited islands lic within Hong Kong waters in the South China Sea, while the
Kowloon neighbourhood of Kwun Tong is the most densely populated area among
the District Council districts. Almost 95% of the population is Chinese. Chinese and
English are the official languages. Cantonese is widely used as a Chinese dialect.
The residents come from everywhere. All are in Hong Kong because of its status as
a financial and cultural crossroads. Conversing with neighbouring communities in
Chinese can bridge the language gap between China and the rest of the world. Hong
Kong’s openness to foreigners and different cultures allows the merging of the best
of both technology and knowledge.

3. Nearly three-quarters of Hong Kong is undeveloped, and most lies within the
Country Parks System. Forest-carpeted mountains harbour thousands of plant spe-
cies, monkeys, pangolins, and even, until recently, tigers. Commerce and trade are
the lifeblood of Hong Kong and the value of both imports and exports exceed the
Gross National Product (GNP) of Hong Kong.

4. Toys and movies are two industries in which Hong Kong has enjoyed past
success. Hong Kong toy companies have in fact become virtual manufacturers that
can prototype, produce and distribute toys from sub-contracted factories and ware-
houses in Mainland China, keeping capital infrastructure low and supply chains |
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flexible. Hong Kong’s film industry, taking the style of amusements from the Hol-
Iywood films, has achieved worldwide recognition.'

4.]. TFinancial services, tourism, trading and logistics, and professional services
are the four key industries in Hong Kong accounting for 60% of the Gross Domes-
tic Product (GDP). The Chief Executive recognized that il is important to con-
stantly enhance the competitiveness of Hong Kong and continue Lo evolve into a
high value-added, knowledge-based economy to maintain its leading edge over glo-
bal competitors in his 2009-2010 Policy Address.

5. From 1989 to 2008, Hong Kong’s GDP grew at an average annual rate of 4%
in real terms. In 2008, the GDP grew by 2.5% in real terms, a rapid deceleration
from the strong 6.4% growth in 2007. In 2009, GDP fell by 2.6% as a result of the
global financial crisis but a recovery began in the third quarter of 2009. In 2010,
economic recovery became increasingly entrenched with GDP increased by 7.1%,
year-on-year in real terms. “The Hong Kong economy has moderated since the sec-
ond quarter of 2011 amid slowdown in global demand. After expanding by 5% in
2011, GDP in real terms posted a year-on-year growth of 0.9% in the first hall of
2012.” Hong Kong is the world’s tenth largest trading entity in 2012, with the total
value of imports and exports exceeding its GDP.”

6. Hong Kong is the fifteenth largest banking centre in the world in terms of
external transactions. It is home to Asia’s third largest stock market and the world’s
sixth largest foreign exchange market.” The government is committed to promoting
Hong Kong as a major international financial centre. Hong Kong has one of the
world’s most open and transparent investment regimes. It is committed to maintain-
ing a level-playing field for foreign and local investors both in law and business
practice. To sustain the (avourable business environment, the govermnment’s
approach remains one of minimum interference and maximum support.

7. The Hong Kong Special Administrative Region (HKSAR) was set up afier the
transfer of sovereignty from Great Britain to China on 1 July 1997. Ti,day, though
the role of the West remains as strong as ever, China plays a greater 1aie than ever
in Hong Kong. Politically and economically, Hong Kong is becoming more and
more Chinese. However, as a Special Administrative Region of China, Hong Kong
enjoys a high degree of antonomy with no change in its lifestyle, except defence

I. Hong Kong: The Gritty Underbelly of Consumer Technology, 22 Jul. 2002 (available at www,
apmforum.com/columns/china-recon3.htm).

2. Economic and Trade Information on Hong Kong, 28 May 2010 (available at http:/fwww.hktdc.com/
info/mifetihk/en/). The World Factbook: Hong Kong, 3 Jun. 2010 (availabic at https:/www.cia.gov/
library/publications/the-world-factbook/geos/hk.html). Hong Kong: The Facts-Statistics, Information
Services Department, Hong Kong, 2010 (available at www.gov.hk/en/about/abouthk/factsheets/). Ch.
3 of the Hong Kong Year Book 2008 (available at www.yearbook.gov.hk/2008/en/index.html). The
latest statistics are available at the Census and Statistics Department HKSAR websile at www.
censtatd.gov.hk/home/index.jsp.

3. Hong Kong: The Facts-Financial Services, Information Services Department, Hong Kong, 2010
(available at www.gov.hk/en/about/abouthk/factsheets/). Ch. 3 of the Hong Kong Year Book 2008
(available at www.yearbook.gov.hk/2008/en/index.html),
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and foreign affairs. The ‘one country, two systems’ applies. The Joint Declaration
of 1984 between Britain and China set out the terms and conditions for the return
of Hong Kong to China; the Basic Law," enacted by the National People’s Con-
gress of China in 1990, functions as the constitutional basis for Hong Kong’s Goy—
ernment and legal system since the handover. This provides that the HKSAR will
maintain Hong Kong's current legal, social and economic systems and lifestyle.

8. The HKSAR is headed by the Chief Executive, who is advised on major
policy decisions by the Executive Council. The HKSAR has a lwo—tit.ar system of
representative government. At the central level is the Legislative Council whlch_lc_g-
islates, controls public expenditure and monitors the performance of the adminis-
tration. At the district level, eighteen district councils advise on the implementation
of policies in their respective areas. The HKSAR has an independent judiciary. It is
responsible for the administration of justice and interprets the laws enacted by the
legislature.

9. «Gue aspect representing the high autonomy is the continuance of the legal
sysiem in Hong Kong. According to the two documents mentioned above, Hong
Keng is to remain a common law system for at least fifty years after the handover.
! i, in comparison to the mainland legal system, is classified as a civil law system.
The common law, rules of equity, ordinances, subordinate legislation and custom-
ary law shall be maintained, except for any that contravene the Basic Law, apd sub-
ject to any amendment by the legislature of the HKSAR.” The H_KSAR_]CgISlaU'Hﬂ
may also pass new legislation. The national law of the People’s Republic of China
(PRC) shall not be applied in the HKSAR, except those listed in Annex LI to the
Basic Law.® However, the National People’s Congress of the PRC may add or delete
from the list of laws in Annex III after consulting the Basic Committec and the
HKSAR Government.”

1. Hong Kong offers a favourable environment for the development of modern
information technology. As a regional trading and services centre, Hong Kong is the
place for large volumes of commercial transactions supported by excellent telecom-
munications and information technology infrastructure.

4. The Basic Law of the Hong Kong Special Administrative Region of the People’s Republic of China,
Adopted at the Third Session of the Seventh National People’s Congress on 4 Apr. 1990.

. Article 8 of the Basic Law.

6. The following national laws shall be applicable: Resolution on the Capital, Calendar, National
Anthem and National Flag of the PRC; Resolution on the National Day of the PRC; Order on the
National Emblem of the PRC Proclaimed by the Central People’s Government (Attached: Design of
the national emblem, notes of explanation and instruction for use); Declaration of the Government of
the PRC on the Territorial Sea; Nationality Law of the PRC; Regulations of the PRC Concerning Dip-
lomatic Privilcges and Immunities.

7. Article 18 of the Basic Law.

i
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11, In his 1997 Policy Address, the Chief Executive stated his vision to make
Hong Ko_ng a leader, not a follower, in the information world of tomorrow. In his
1998 Policy Address, he further emphasized the importance of using Information

Technology (IT) to help Hong Kong retain its competitive edge and to drive its over-
all economic expansion.

12-14
Chapter 2. Telecommunications Infrastructure

12. The role of Hong Kong as the leading business centre in the Asia-Pacific
region has much to do with its telecommunications infrastructure, which facilitates
domestic and international communications by voice or data. Hong Kong ranks
fourth in Asia (12th in the world) in the Network Readiness Index in the Global
Information Technology Report 2010-2011, indicating Hong Kong's advanced
position in telecommunication infrastructure, regulatory environment and business
readiness of using information technology.® Hong Kong has developed an excellent
and advanced telecommunications infrastructure with 100% full broadband cover-
age for commercial buildings and domestic households,” 223% mobile service pen-
etration rate as of September 2012, and 289 licensees authorized to provide External
Telecommunications Services (ETS) as at November 2012."°

13. The next generation of mobile communications, that is, 3G, has also been
introduced. Which can provide tremendous opportunities not only in network opera-
tion bt aiso in content creation and service application.'' The first 3G mobile ser-
vicee were launched in January 2004. Since the launch of 3G mobile services, the
take-up rate has grown rapidly. In September 2012, more than 8.86 million mobile
pacne users were enjoying 3G/4G advanced services such as video calls, video
streaming/downloading and interactive real-time gaming. With the launch of the
CDMA2000 service in November 2008, visilors can now use roaming services
through the CDMA?2000 network, in addition to the GSM900/1800 and W-CDMA
networks. All of these conditions provide an excellent foundation for developing an
information-based economy in Hong Kong."

14. Hong Kong is the first major city in the world to have a fully digitized tele-
phone network and it has one of the highest rate of telephone line penetration in the
region (a rate of 101.6 residential lines per 100 houscholds in January 2010).
According to the Tnternational Telecommunications Union’s (ITU) Report ‘Internet
for a Mobile Generation’, Hong Kong was the world leader in the Mobile/Internet
Index ranking in 2002 with 84% of the total population having mobile phones." In
September 2012, the number of mobile service subscribers was boosted to 15.95
million representing one of the highest penctration rates in the world at about 223%.
This index measures how an economy is performing in terms of information and

8. Telecommunications Industry in Hong Kong, 3 May 2012 (available at http://hong-kong-economy-
research.hktde.com/business-news/article/Hong-Kong-Industry-Profiles/Telecommunications-Indus
try-in-Hong-Kong/hkip/en/1/1X000000/1 X003VIX.htm).

9. From the Commissioner, Hong Kong Economic and Trade Office in Washington DC Newsletter,
Spring 2008 (available at www.hketowashington. gov.hk/dc/circle/April-May08/Articles/text.htm).

10. Hong Kong: The Facts-Telecommunications, Information Services Department, Hong Kong, 2013
(available at http://www. gov.hi/en/about/abouthk/factsheets/doc s/telecommunications.pdf.

11. Press Release: Second Consultation Paper on Licensing of 3G Mobile Services Announced, 3 OcL.
2000 (available at www.info.gov.hk/gia/general/200010/03/1003166.htm).

12. Hong Kong: The Facis-Telecommunications, Information Services Department, Hong Kong, 2013
(available at http:.’/www.gov.hlden/aboul/aboulhk.’factsheetsfdncs!telecommunications.pdf.

13. Office of the Telecommunications Authority, November 2001.

23




15-16 General Introduction, Ch. 2, Telecommunications Infrastructure

communication technologies.'* Broadband internet penetration in Hong Kong was
estimated at 87% of households in September 2012, up from 77.7% of households
in 2008."° According to the reports issued by the ITU, Hong Kong ranked second
in Asia in 2007 in terms of broadband penetration.'®

Table 1 Business Receipts (HKD Million)””

2009 2010 2011
6,721.9 4,786.8 4,887.3

Public local telephone/facsimile/telegraph/
lelegram services

Mobile phone services 15,3574 16,236.9 18,758.0

4,526.1 45726 6,645.2
21,376.5 23,664.1 24,016.1
Total 47,982.0 49,260.4 54,306.6

Public long distance telephone services
Other telecommunications services

15. Hong Kong is the largest teleport in Asia. Satellite-based telecommunica-
tions and television broadcasting services are provided via 185 satellite earth sta-
tion antennas providing dedicated relay services.'® Hong Kong is also connected to
nine submarine cable systems as at April 2010."

16. Hong Kong’s telecommunications industry is totally privately owned and
faces no restrictions on foreign investment. All telecommunication services are open

_for competition and thus Hong Kong is leading the way towards full liberalization
in the Asia-Pacific region.”

14. Profiles of Hong Kong Major Service Industries: Telecommunications, 17 Sep. 20067 (available at
www.tdctrade.com). Hong Kong: The Facts-Telecommunications, Information Servicss Department,

Hong Kong, 2013 (available al http:/!www,gov.hk/en/about/abouthk."factsheers:";‘ocs!le]ecommuni
cations. pdf).

I5. Hong Kong: The Facis-Telecommunications, Information Services Department, Hong Kong, 2013

_ (available at http://www,gov.hk/en/aI)oul:'ahoulhk,"faclsheers/dncs/lelecommunicalions.pdf).

16. Chapter 17 of the Hong Kong Year Book 2008 (available at hitp:/Awww.yearbook.gov.hk/2008/en/
pdf/E17.pdf).

17. Sources: Key statistics on Business Performance and Operating Characteristics of the Information
and Communications, Financing and Insurance, Professional and Business Services Sectors 54
(available at htip://www.statistics.gov hk/pub/B10800132011AN11 BO100.pdf).

18. Hong Kong: The Facts-Telecommunications, Information Services Department, Hong Kong, 2013
(available at hllp:!/www.gov.hkfen/abouLfaboutthfactsheets!docs/[elccommunications.pdi).

19. The Asia-America Gateway Cable System (AAG), Asia Pacific Cable Network (APCN), Asia Pacific
Cable Network 2 (APCN-2), EAC — C2C, FLAG Europe Asia (FEA), FLAG North Asia Loop
(FNAL) / REACH North Asia Loop (RNAL), Sea-Me-We 3 (SMW3), TGN-Intra Asia Cable Sys-
tem (TGN-IA) and Thailand-Vietnam-Hong Kong (TVH).

20. Hong Kong Economy: Telecommunications, 3 May 2012 (available at http://hong-kong-economy-
rescarch.hktdc.comfhus'1nessfnews/article.’Hong—Kong—Induslry—Pmﬁles."Tclccommunicalinns—Indus
try-in-Hong-Kong/hkip/en/1/1X000000/1X003VIX htm).
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Table 2 Key Telecommunications Statistics”™

Telecommunications Services Quantity
Mobile network operators (May 2013) 5

Local fixed network operators (May 2013)* 19
External fixed telecommunications services providers 284

(May 2013)°

— Facility-based external fixed network operators 41

(Mayl 2013)°

— Services-based external lelecommunications services 243
providers (May 2013)*

Residential fixed line penetration rate (March 2013)° 102.7%
Mobile subscriber penetration rate (March 2013) 228.4%
Mobile cuescribers (March 2013) 16,387,536
2.5G and 3G mobile subscribers (March 2013) 10,694,969
Interiet Services Quantity
“Inernet service providers (May 2013)" 193
Registered customer accounts with dial-up access 716,542
(estimated) (March 2013)

Registered customer accounts with broadband access 2,255,039
(estimated) (March 2013)

Household broadband penetration rate (March 2013) 85.5%
Public Wi-Fi access points (May 2013) 19,004

* In the above table, some operators are authorized to provide more than one type of servicgs, and there-
fore the above total number of service providers may be larger than the total number 9[ l}censees. :

a. Include all licensees authorized to provide facility-based local fixed telecqnmlumcanons services
under fixed telecommunications network services (FTNS) license, fixed carrier license (FCL) or unified
carrier license (UCL) using wireline or wireless technology. o .

b. Include all licensees authorized (o provide facility-based external telecommunications services (ETS)
under FTNS license, FCL, UCL and service-based ETS under services-based operator (SBO) l1gense.
¢. Include all licensees authorized to provide cable-based and non-cable based ETS under FTNS license,
FCL and UCL. ) o )

d. Include all licensees authorized to provide service-based external fixed telecommunications services
under SBO license. ) ) )

e. The number of residential fixed line refers to the total number of residential exchange lines and. non-
exchange lines, while the residential fixed line penetration is calculated by dividing the number of resi-
dential fixed lines by the number of households in Hong Kong. ' ‘

{. Include all licensees authorized to provide Internet access services under FTNS license, FCL, UCL,
SBO license.

21, Office of the Telecommunications Authority, Hong Kong (available at www.ofca.gov.hk/en/media_
focus/data_statistics/key_stat/).
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Chapter 3. The Information and Communications Technology
Market

/7. Hong Kong’s information technology market is one of the most developed
in the region. It has some of Asia’s largest and most sophisticated computer instal-
lations, with over 1.9 million personal computers installed in Hong Kong. Com-
puter penetration in homes stands at 80%. Some 97.3% of these households with
computers are already Internet-connected.??

8. With the progressive liberalization in the last few years, the Information and
Technology Communication (ICT) market is now characterized by open and effec-
tive competition, voluntary and industry-led standards and wide consumer choices.
The combination of computers and telecommunications technology is creating new
applications and services in Hong Kong. A study conducted by the Office of the
Telecommunications Authority (OFTA) in October 2008 found that the take-up rates
of fixed voice services, mobile services, broadband services and data services in
Hong Kong are in the top tier among all the Organisation for Economic
Co-operation and Development (OECD) economies and Singapore. Hong Kong
also had the most affordable mobile and fixed telecom services.?

19. Currently, more than half of the population in Hong Kong has access to the
Internet. The number of personal computers at home also increased steadily within
the last few years, with the penetration rate increasing from 71.7% in 2006 to over
80% now, with around 97.4% of these houscholds having their personal computers
connected to the internet,* which is available (o 100% of residential buildings and

commercial buildings.” Tn addition, over 99% of the population has a television at
home.

20. Internet Service Providers (ISPs) are very important in providing aczess to
the basic infrastructure and services for content hosting. In Hong Kong, the ISP
market is highly competitive. There are now around 193 ISPs in_cperdtion in
Hong Kong.*® The ISP market is dominated by a few major players ‘T November
1996, the Hong Kong Internet Service Providers Association (HKISPA) was formed
to promote the development of the Tnternet. The member companies of the HKISPA
account for over 75% of Hong Kong’s Internet user market.

22. Census & Stalistics Dept., Thematic Household Survey Report No. 52, June 201 3, at 25 (available
at hitp://www.statistics.gov.hk/pub/B | 1302522013 XXX XB0O100.pdf).

23. Chapter 17 of the Hong Kong Year Book 2008 (available at www.yearbook. gov.hk/2008/en/in
dex.html).

24. Census & Slatistics Dept., Thematic Household Survey Report No. 52, June 2013, at 18, 26 (avail-
able at hitp://www.statistics.gov.hk/pub/B11 3025220 13XXXXB0100.pdf).

25. From the Commissioner, Hong Kong Economic and Trade Office in Washington DC Newsletter,
Spring 2008 (available at www,hkemwa:shington.gov.hk/dc/circle/ApriI—MayOS/Articlesllext.hlm).

26. Office of the Telecommunications Authority, Hong Kong (available at www.olca.gov.hk/en/media
_focus/data_statistics/key_stat/).
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21. TFurthermore, Hong Kong has nine digital submfdrine cablcs_ for exterr!;cill‘con(;
nectivity as at April 2010. Accordingly, consumers enjoy the choice of afw1 u)da:]l
sophisticated range of services al competitive prices. Broadband access clyl s%eé ang
to 1,000 Mbps to the Internet is available, ghead of some areas ll’l; 12 6:' Tl L
Europe. Hong Kong is also a world leader in the deployrr_lem of 1‘rtJ—l OL— e
Home (FTTH) and Fibre-To-The-Building (FTTB) technolqg:e_:s. Thus, contacl w
consumers and suppliers in Asia is cheap and convenient in Hong Kong.

22. Broadband access is very popular in Hong Kon_g. All !ocal fixed cal"r‘ler's arf]:
allowed under their licenses to provide broadbanﬁd services using asymmetncﬂgt}a
subscriber line (ADSL), FTTH, FTTB, hybrid fibre coaxial cab]e, _k_)cal mu_tuipmt
distribution system and other technologics. _ Other tha_n the trachtlon_aljlwue1 mcrei
based broadband service, there has been an increase w1despreac_1 of _w1ri, es;dolc_d
area networks since 2008. There are now more than 9,173 public w1rc].us§ 12 ()?);;ly
(Wi-Fi) hat spots in Hong Kong as at the end ol 2011 (compared to 7,800 in 3
and the fiariiber is still growing.”

23, According to figures released by the Census and Stalistics Departmell]lt in
Deczember 2009, about 85.6% of medium-sized ﬁrms and :57% 02£ small ﬁ(mjs bave
Iniernet connections (compared to 95.6% of large-smed' firms). Thergga}r: al.o‘tu
300,000 Small and Medium-Sized Enterprises (SMEs) in Hong Kon‘g. pplica-
tion Services Providers (ASP) deliver and manage apphcauons and wmI‘)uler. setr:
vices from remote data centres to mulliple users via the Internet .or‘a\prlvatc,
network. It is expected that SMEs would bepeﬁt most fI:Om ASP services so aslhcz
concentrate their resources on their core businesses. Besides tcn_:hmcgl iupporL, lu
ASPs in Hong Kong also provide integrated e-commerce solutions such as supply
chain management (o clients.*

24. The number of Internet users has grown by le_aps and bounds, and vagc;u;
tasks are being performed via the Internet. As ol April 2013, Hong Kong hﬁ d
million Internet users. Internet traffic volume reached 215,197 terabits via broad-
band networks during that month.*'

available at www.yearbook.gov.hk/2011/en/pdf/

17 of the Hong Kong Year Book 2011 (avai vh :

" g??ﬁ:ﬁ% Digital 21 Strategy, Measurement of ICT Development under the 2008 Digital 21 Strategy

(avavilablc at www.info.gov.hlk/digital2 1/eng/statistics/stat.himl). . o - .

28. Census & Statistics Dept., Report on 2009 Annual Survey on Information !echnf)[ggy sage m;)’;
- Penetration in the Business Sector, 21 Dec. 2009 (available at http:/fwww.statistics.gov.hk/pul

1100052009 AN09B0200.pdf). ' ‘

29 ?rlade gr. Indus. Dept., hltp://www.tidgov.hkfenghsh/smes_1ndustry/smes/srr'tes_comem.hl:xﬂ. ;
”‘50. Hong Kong .Ec:(momy: Internet, 8 Sep. 2009 (available at www.hktdc.com/info/vp/a/hke/ en/1/5/1
o ( thtm#). _ ' .

31 (l))gf?iﬁglpf‘lgrgglrxom;urzicalions Authority, Statistics of Internet Traffic Volume (available at htip://

o www.ofca.gov. hl/filemanager/ofcafen/content_293/cus_isp_en.pdf ) and hllp:/.’\o\fww.ofca.gov‘hk/cn/

mediz.l l'oc-us/data statistics/internet/customer_access_via_broadband_networks/index.html.
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Table 3 Business Receipts of Internet Connection Services (HKD Million)*

2009 2010 20171
Basic connection services
Dial-up/leased line account 746.3. 8423 1,338.8
— broadband account 6,294.6 7,547 .4 7,770.7
Website hosting and related services 330.3 668.4 643.2
Other Internet-related services 714.6 1204.9 3134.6
Total 8,085.8 10,263.1 12,878.2

Table 4 Percentage of Establishments with Internet Connections™

By Industry By Employment

Size
Manufacturing, electricity & gas 64.7% Large 95.6%
Construction 51.3% Medium 85.6%
Wholesale, retail, I/E trades, 61.7% Small 57.0%
restaurants & hotels o
Transport, storage & 37.4%
communications
Community, social & personal 53.8%
services
Financing, insurance, real estate & 79.5% Overall 60.6%

business services

32. Source: Key Statistics on Business Performance and Operating Characteristics of the Information
and Communications, Financing and Insurance, Professional and Business SG‘?'W‘(‘E’S Se(‘fﬂ?‘? i
2011, at 55 (available at hllp:!!www.statis[ics.gov,hkfpub/B]0800132011AN1lBOlOO‘ pdb) o

33. Source: Report on 2009 Annual Survey on Information Technology Usage and Pene:rratr';m in th
Business Sector; Census and Statistic Department, December 2009, at 10 (available at htt '//wwv;
statistics.gov.hk/pub/B 11100052009 AN09B0200.pdf). v '
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Chapter 4. E-Commerce: Facts and Figures
§1. DEVELOPMENT OF INTERNET-BASED E-COMMERCE

25. Internet-based Electronic Dala Interchange (EDI) solutions are now avail-
able and affordable in Hong Kong. They offer a cost-effective alternative to tradi-
tional EDI without the need for private networks. Internet-based EDI uses Web
Browser interfaces for input and display, and then converts the message to the EDI
format for transport via private value added networks (VANs). As a result, smaller
firms and temporary business partners which need to participate in the larger orga-
nization’s EDI network need only invest in a personal computer, a modem and a
browser. This is favourable to the majority of merchants in Hong Kong.

26. Over 90% of Hong Kong’s businesses are small businesses, almost all of
which are family owned. With highly flexible supply networks that allow them to
produce’ gouds better, faster and cheaper, many Hong Kong businesses have been
trans(eriing to the new area with more advanced technologies. E-commerce, busi-
ness conducted over the Internet, is growing at a phenomenal rate. Hong Kong has
vinessed tremendous progress in its development and adoption of e-commerce dur-
'ny the past years.

§2. TypES OF E-COMMERCE

27. Two types of e-commerce are generally identified. Business to Consumer
(B2C or consumer online transaction) is the sale of goods or services to final con-
sumers over the Internet which can include online stores and sites offering financial
services (particularly banking and securities), ticketing services and information ser-
vices. The major barriers to this type of e-commerce in Hong Kong are concerns
aboult security and whether online retailers are trustworthy and can fulfil their prom-
ises. According to a survey conducted by the MasterCard Worldwide in 2009, Hong
Kong consumers spent an average of USD 603 on online shopping during the third
quarter of 2008 compared to USD 503 during the same period in 2007. In the same
survey, 67% of the interviewees indicated that they had the intention to shop online,
representing an increase of 10% in 2007.*

28. Another type of e-commerce is the so-called Business-to-Business (B2B),
which involves companies doing business with the assistance of the Internet. The
EDI has been used for this widely for quite some time in Hong Kong. A number of
B2B websites have been established in Hong Kong, usually involving standard
commodity trading such as steel, sourcing activities or supply chain management. It
is expected that B2B transactions will take up an important position in the coming
years. According to Andersen Consulting, Hong Kong companies can save from 5%

34. Hong Kong Economy: Internet, 8 Sep. 2009 (available at www.hktde.com/info/vp/a/hke! en/1/5/1/
1X0060U6/Internet. htmd#f).
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to 20% of their total spending on operating resources by sourcing their supplies
through the Internet.”

§3. DEVELOPMENT OF E-COMMERCE VIA MORILE DEVICES

29. E-commerce conducted via mobile devices such as phones and Personal
Digital Assistants (PDAs) is an increasingly common practice for the citizens of
Hong Kong. By the year 2006, mobile e-commerce accounted for 15% of the
world’s online commerce. Such mobile e-commerce shall consist of the following
different market seclors:

(a) automated point-of-sale payments (vending machines, parking metres and ticket
machines);

(b) attended point-of-sale payments (shop counters, taxis);

(c) mobile-accessed Internet payments (merchant WAP sites);

(d) mobile-assisted Internet payments (fixed Internet sites using phone instead of
credit card);

(e) peer-to-peer payments between individuals.*®

After the catastrophic Asian Tsunami in early 2006, a special fund-raising event

with live television coverage was organized to help raise funds for the victims.

Mobile phone subscribers on any network could send a blank SMS to a special num-

ber and the call was charged at Hong Kong Dollar (HKD) 20, which sum was

handed on to the charity to help tsunami victims. This also demonstrated the ease

with which payments for goods can be made through mobile phone bills if an online

payment system is needed.”

§4. INTERNET BANKING AND BUSINESS

30. Internet banking, online stock trading and Internet shoppins are becoming
part of the community members’ daily lives. Businesses in Hong Kong are com-
paratively aggressive in the use of thg Internet. Financial institutions are the most
prominent users of e-commerce, and most banks provide online banking. Online
share trading is also widespread allowing investors and brokers to trade securities
electronically through the internet, mobile phones and other electronic channels.*®
According to figures released by the Census and Statistics Department in December

35. Profiles of Hong Kong Major Service Industries, 31 July. 2007 (available at http:/finfo.hkidc.com/
main/sifservicei.htm).

36. For further information, see D. Legard, M-Commerce to be $2358 Market by 2006, 22 Mar. 2002 (avail-
able at www.computerworld.com.av/article/25480/study_m-comumerce_25b_market_by_ 2006/).

37. R. Milburn, Hong Kong Leads Asia in Communications Convergence, in 2007 a[ﬁ(;m' Guide to
Communicarions in Hong Kong, Commun. Assn. HK. (available at www.cahk hk/Publication
Official.asp). -

38. Hong Kong: Telecoms and Technology Report, in Indusiry Report: Telecoms and Technology, The
Economist Intelligence Unit (October 2009).
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2009, about 20% of establishments had set up web pages or websites, and 60.5% of
establishments had undertaken business activities through electronic means.*

31. The Economist Intelligence Unit ranks Hong Kong’s e-business readiness as
eighth out of the seventy countries surveyed in 2009. Hong Kong has also embraced
smart card technology, with the use of e-money smart cards for payment in trans-
port and retail services in everyday life. The Hong Kong Government introduced
smart identity cards in 2003 which can support multiple applications."’

85. E-COMMERCE PROVIDERS

32. Hong Kong was among the first places in Asia to embrace e-commerce.
Among the largest e-commerce providers are:

— Tradelitk; pioneer of e-commerce, has been promoting paperless trade and fully
sunpoiting e-commerce for Hong Kong’s businesses since launching its first elec-
tremic service in 1997. Tradelink built a superb reputation and recognition across
broad industries and became one of the most influential e-commerce service pro-
viders in Hong Kong. Its wholly owned subsidiary Digi-Sign Certification Ser-
vices Ltd appeared to be the first certification authority company in the country,
providing a highly secure and trusted environment for its customers to conduct
online transactions. Tradelink’s Digital Trade and Transportation Network Lid
provides an open, neutral, reliable and trusted community e-platform for trade,
logistics and finance industries, enabling fast and efficient communications, docu-
ment exchanges and information sharing among all scales of businesses.
(tradelink-ebiz.com) Tradelink also provides with a range of value-added,
transaction-management facilities including message checking, matching and
validation, message authentication and security, electronic billing and payments,
message archiving and audit-trail services.

— E-shopping, provides customers with the ability to build their own online e-shop,
supplying with the choice of over forty Professional e-Shop Design; it also sup-
ports with the variety of management services, such as Web Based Easy Control
Panel Management, Customer Management, Order and Invoice Management,
Product and Category Management, NewsLetter Shipping Management and Dis-
count Management. Payment systems supported by e-Shopping are PayPal,
WorldPay, Paydollar, HKBea and PayLink. (homepage.com.hk).

— EZ Trade, offered by a private group, the Hong Kong Article Numbering Asso-
ciation, supplies with EDI solutions that conform to international standards and
automate the flow of papers between trading partners.

39, Census and Statistics Department, Report on 2009 Annual Survey on Information Technology Usage
and Penetration in the Business Sector, 21 Dec. 2009.

40. Chapter 17 of the Hong Kong Year Book 2008 (available at www.yearbook.gov.hk/2008/en/
index.huml). Digital 21 Strategy, Measurement of ICT Development under the 2008 Digital 21 Strat-
egy (available al www.info_gov.hk/digital2 1/eng/statistics/stat.html).
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- Hongkgng Post e-Cert, a recognized Certification Authority, supplies with a digi
tal _cemﬁgate_ that are stored in the Smart identity card hc]djby every H Klék
resident, individuals and organizations.*' 4 s By

— Global e-Trading Services (www.
export declarations, applications
submission of cargo m
Charge.*

ge-ts.com.hk) can accept filings of import and
i for dl_mable commodities permits, electronic
anifests and services and bill payments for Port Security

§6. OVERVIEW

33. Though the development of e-commerce has becn spectacular during the last

g::; yelagsc}‘lt is fair to say that e-commerce is still at an early stage in Hong Kon
y 1.5% of Hong Kong companies have sold goods, services or informati(;gn-

through electronic means in 2009 (compared to 1.1% in 2000). Such transactions

accounted for 1.69% of thei i ipts i
20005 o ol their total business receipts in 2008 (compared to 0.17% in

Table 5 Industry Datg™

- O OO
2007 2008
Population (million) e

6.93 6.98 7
Number of Internet users (million) 4.0 4.1 4-20
Internet penetration rate 59.8% Sé 8% 60 6%
E-commerce business receipts (HKD 43,283 72,616 N A )

million)

I \

41. Internet arid E-Commerce Indusiry i
¢ 3 e v in Hong Kong, 3 Aug. 2009 il 2 i
5 Jéal.com.v’aruclcsfl”i18S_intcrnet_and7efcc)mmerce_indusﬁy in hc(:;\igmil(c;t;l;)at hltpvf/ecommercejeur
- Country Commerce: Hong Kong, The Economist Intelligence Unit (E)cmbe.r 2009)

43. Census & Statistics Dept., Re
_ ., Report on 2009 Annual § i
Penetration in the Business Sector, 21 Dec. 2009. § e DA Toslmalagy Usage and

44. Census & Statistics Dept., Report on 2009 Annual

& S Surve i
Penetration in the Business Sector, 21 Dec. 2009. AR e Technology Ustge g
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Chapter 5. E-Government Initiatives
§1. BASIC UNDERSTANDING

34. Since the late 1980s, the Hong Kong Government has cooperated with the
private sector to ensure the success of e-commerce in Hong Kong. For example, the
government took an interest in Tradelink, an e-commerce company that worked to
promote submission of trade-related government applications, including export
license requests and textile production documents, in electronic form. Since the
transfer in 1997, the HKSAR has so far formulated a much more complete structure
to realize e-government.

35. E-government is about shifting the focus from the technology to the people
who use it. Tt is about helping individuals, businesses and the community turn pos-
sibility izto reality. E-government can provide new and easy ways for the commu-
nity to perticipate and access a myriad of services and information more efficiently
and efcctively. Advancements in technology are enabling the government to deliver
heiter services in a more efficient and effective manner.

36. The HKSAR Government, with the purpose of encouraging even wider use
of the Internet and e-commerce, is committed to becoming a model user of infor-
mation technology and has indeed launched the Electronic Tendering System in
April 2000 to provide a secured electronic means for handling tender and related
matters to support government electronic procurement.* With the initiatives of
e-government, several advantages can be achieved:

(a) services all day every day — counter/office opening hours are a thing of the past;

(b) ‘one-stop-shop’ — one simple stop opens the door to a variety of services;

(c) no more queues — go online instead of standing in line;

(d) comprehensive information; more and faster information at one’s fingertips;
and

(&) more options — many service channels for convenience: be it e-mail, fax, tele-
phone, kiosk, the Internet through computers or mobile devices, or person-to-
person by visiting the offices. Customers can make their own choices.

§2. ONGOING EFFORTS

37. The government has launched the Electronic Service Delivery (ESD)
Scheme: Government to Citizen (G2C) and Government to Business (G2B), in

45. Info. Tech. & Broadcasting Burean, APEC E-commerce Readiness Assessment Guide-A Self-
assessment on Hong Kong’s Readiness for E-commerce, October 2000 (available at http://www.og
cio.gov.hk/en/about_us/comumittees/archive/iiac_discuss_papers.htm).
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Chapter 2. Legal Protection of Software

]5_8. The computer software industry is widely recognized as an engine of cc
nomic development and growth in a modern economy. This is also the case in I-IcL Or:
Kong. The computer software industry in Hong Kong stimulated growth tilr()u h t?]o
creation of highly skilled and highly paid jobs, substantial tax revcnucqg 3
the development of tools needed to enable local industries to compete effecti\}t.:l;?n

the global market.'*® In Hong Kong, a ¢ i
. £, a computer program is not pe s if
duces a result which is not new.®’ REp Ot paentable if it pro-

159. Software piracy is a serious aci
, ’ _ problem facing the Hong Kong market. Th
rate qf sqftware piracy in 'Hor_tg Kong was estimated to have been g64% in i996e
resulting in USD 129 million in direct revenue losses to the local industry.'%* The

low prices fuelled hi : ire g aa
socié)ty, e ed high demand; the pirated copies exist throughout all segments of

160. The Hong Kong Government set out to fight software piracy. Significant
steps have been taken to better protect intellectual property rights in i—I;)nD Kon
"l_"he Cus?oms_: and Excise Department, containing a special intellectual gro ertg :
rights unit with a 147-member Special Task Force, has also taken strict nlfeagure)sl
against retail shops selling pirated goods under the title of copyright infringement
The HKSAR Government has further instituted a licensing regime for thcgim ort.
and export of production equipment and has passed a law that requires l‘actorieg t
register and use source identifier codes. The issue of licensing can become more dif?
ficult W_fhcn an implied license is claimed. Such a license can arise out of ;
of dealings or o give business efficacy to certain arrangements 170 B

_ 16]_. The 'Prcvention ol Copyright Piracy Ordinance (Cap. 544) establichod a
licensing regime to prevent piracy. The Commissioner of Customs and‘ E"Mlq: and
any Dcp_uly or zf\ssmtant Commissioner of Customs and Excise has the 'cl‘l/l}‘l;)ll’\i’t t
issuc a license for the present purpose. Only those holding a valid li“ei;se hav ‘ytho
right to manufacture the optical discs, with the exception of an e.nplo .’ee of Ll' 'e
ensee who manufactures in the course of his or her cmpl()yme.‘r:)[l: n;anu Facatu o
for the purpose prescribed by relevant regulations.'”’ The manufacturine of the i
cal discs can only take place in the Ticensed premises, ¢ =

166. P. Lovelock, Fighting 2{st C r P Ve 1 1 i
sgaire Busi]iss gﬂse;\fz(,(e{fu‘?z;chgg).The Business Software Alliance in Hong Kong, Centre

167. Section 93(3) of the Patent Ordinance (Cap. 514).
168. BSA and Software Publishers Association (SPA), Contribution of
6o :t))]r:hegl-{ong Kong BEconomy, May 1998. '

- D.L. Sanger, In Pact with China, a Ghost of Japan, N.Y. Times i
170. See, e.g., Suphena Computing Lid. v. Allied C()ﬁerrion Age:l“zl:i‘;i 5'27171' rﬁ;’é;(‘fg)- )
171. Section 3 of the Prevention of Copyright Piracy Ordinance T LRGN

the Packaged Software Industry
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162, Tn granting a license, the Commissioner:

(a) shall assign Lo the licensce a manufacturers’ code;
(b) shall impose all of the conditions as may be published by him or her from time
to time by notice in the Gazette for the purpose of this section; and
(c) may impose such other conditions as he or she thinks fit for:
(i) preventing the manufacture of infringing copies of copyright works;
(ii) protecting the rights of copyright owners and other persons to whom rights
are conferred under the Copyright Ordinance (Cap. 528);
(iii) securing compliance by the licensee with any provisions of this Part or any
regulations made [or the purposes of this Part;
(iv) securing compliance by the licensee with any conditions of the license;
and

(v) ensuring the effective administration of this Part.'”

163+ A manufacturer’s code shall consist of:

(2) vne or more letters or numbers;

1y a mark, sign, symbol or device; or

(¢) any combination of letters, numbers, marks, signs, symbols or devices, as deter-
mined by the Commissioner.'”

J64. The Ordinance further regulates transfer, display, revocation or cancella-
tion of the license, which formulates a complete licensing regime for optical disc
manufacturing. Nevertheless, it is noted that three exceptions have been provided in
the Copyright Ordinance permitting legitimate copying of software, the purpose of
which is to allow corrections of software malfunctions, and to use and protect the
software in the normal course of operation. The three exceptions are:

(a) a lawful user may make a back-up copy for his or her lawful use;'”

(b) a lawful user may copy or adapt the program if the copying or adapting is nec-
essary for his or her lawful use;'” and

(c) a lawful user may, in particular if it is necessary for the lawful use of the pro-
gram, copy the program or adapt it for the purpose of correcling errors
therein.'™®

165. Reverse engineering is a method of reconstructing a computer model from
a physical object through dimensional measurement and surface modelling. Can
developers disassemble and recompile a program and use what they have learned to
create an inter-operable or competing program? According to the second and third
exceptions listed above, it might be the case that the owner of the copyright in the

172. Section 5(2) of the Prevention of Copyright Piracy Ordinance.
173. Section 5(3) of the Prevention of Copyright Piracy Ordinance.
174. Section 60(1) of the Copyright Ordinance.
175. Section 61(1) of the Copyright Ordinance.
176. Section 61(2) of the Copyright Ordinance.
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computer program will want to reserve to him
adaptation, even for the purpose of correcting

necessary is carried out to the standards
implemented.'””

Part IT, Ch. 2, Legal Protection of Software

self or herself the right to make the
Errors 50 that any adaptation that is
the copyright owner would like to see

177. P. Stephenson et al., Cyberlaw in Hong Kong 178-180 (2d ed., Lexis Nexis 2007)
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166-168
Chapter 3. Legal Protection of Databases

J66. The separate items in the database can be literary works, artistic works or
pon-works, which are protected by the Copyright Ordinance. Other elements of the
database, however, can also be protected under the same Ordinance as a compila-
tion. The Ordinance provides that ‘literary work’ means any work, other than a dra-
matic or musical work, which is written, spoken or sung, and includes a compilation
of data or other material in any form which, by reason of the selection or arrange-
ment of ;ts contents, constitutes an intellectual creation, including but not limited to
a table."™

167. Databases are protected against misappropriation by third parties, includ-
ing competitors. Websites may contain secrets in the form of data on log files and
information obtained from an audit of what visitors do at a corporate website. For
this purpese, databases can be protected as trade secrets. Companies can use encryp-
tion ard other information security tools to maintain the secrecy of information. If
a website developer is building a specialized company database, corporate counsel
sy wish to draft non-competition and non-disclosure agreements.

168. The Prevention of Copyright Piracy Ordinance is also relevant in the pro-
tection of databases. As defined by the Ordinance, ‘optical disc’ includes any other
medium or device on which data may be stored in digital form and be read by means
of a laser, and, for greater certainty, includes any such medium or device manufac-
tured for any purpose, whether or not any data readable by means of a laser has been
stored thereon. Thus, the license regime established also applies in the present situ-
ation.'” Only those holding a valid license have the right to manufacture the opti-
cal discs: constructing databases for commercial purposes.

178. Section 4(1)(a) of the Copyright Ordinance.
179. Section 2 of the Prevention of Copyright Piracy Ordinance.
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Chapter 4. Legal Protection of Computer Chips

169. Computer chips, such as integrated circuits, are protected by intellectual
property rights. Protection for these products is available under the Layout-Design
(Topography) of Integrated Circuits Ordinance (Cap. 445), which recognizes and
protects rights in works affixed in semiconductor chip products for a period of ten
years following the date of first commercial exploitation.'5"

170. According to the Ordinance, commercial exploitation includes, by way of
trade:

(a) to sell, let for hire or otherwise dispose of;

(b) to offer or expose for sale or hire or otherwise offer Lo dispose of or expose for
the purpose of disposing of; or

(¢) to import for the purpose of sale, letting for hire or other disposition.'s!

171. A layout-design (topography) owned by a qualificd owner shall be pro-
tected as long as it is original in the sense that it is the result of its creator’s own
intellectual effort and is not commonplace among creators of layout-design (topog-
raphies) and manufacturers of integrated circuits at the time of its creations: or in
the case of a layout-design (topography) that consists of a combination of elements
and interconnections that are commonplace, the combination, taken as a whole, is
original in the sense that it is the result of its creator’s own intellectual effort and is
not commeonplace among creators of layout-designs (topographies) and manufactur-
ers of integrated circuits at the time of its creation.'®

172. Subject to certain exceptions, the owner is able to take civil action to pro=
hibit others from reproducing or distributing his or her layout-design without lis or
her consent or without payment of royalties. There is no need to register the-layout-
design right and protection will be automatic.

173. The qualified owner enjoys the right to reproduce, whethir by incorpora-
tion into an integrated circuit or otherwise, all or part of his or hei ntotected layout-
design (topography) or to commercially exploit his or her protected layout-design
(topography). an integrated circuit in which his or her protected layout-design
(topography) is incorporated or an article that contains an integrated circuit in which
his or her protected layout-design (topography) is incorporated. Any other person
who performs the above acts shall be deemed as having infringed a qualified
owner’s right.'®

180. D.G. Smith, Due Diligence in Technology Transaction, Legal, 21 Dec. 2000—Jan. 2001 GC.comm.
181. Section 2 of the Layout-Design (Topography) of Integrated Circuits Ordinance.

182. Section 3(1) of the Layout-Design (Topography) of Integrated Circuits Ordinance.

183. Section 4 of the Layout-Design (Topography) of Integrated Circuits Ordinance.
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Chapter 5. Other Intellectual Property Rights in the ICT Sector
§1. TRADEMARK PROTECTION

174. A trademark is in essence a word/picture/logo/three-dimensional object
which is used by a trader to denote the origin of a product. It identifies and distin-
guishes the source of a good or service, protecting words, symbols, slogans, designs,
characters, packaging, sounds, smells and colours, as well as product configurations
as used in commerce.'® Distinctiveness is a key element for protection of a trade-
mark.

175. 1t must not be descriptive for the goods or services or a characteristic of
the goods or services. 1t may not be a geographical name or deceptive and may not
be the same as or confusingly similar to an existing trademark used/registered for
the same or similar goods or services. Registered trademarks grant to the owner of
the mark the exclusive right to use the mark for the goods or services covered by
the srec lication of the registration.

176. An unregistered trademark may be protected if it can be shown that:

{a) the mark has a reputation established by use;

(b) the defendant is misrepresenting his or her goods or services as those of the
plaintiff;

(c) damage has been caused to the plaintiff: loss of profit or loss of reputation.

177. The Trademark Ordinance (Cap. 559) is the primary legislation offering
protection for trademark, effective as of early 2003, which takes into account tech-
nological development and simplifies the application and examination procedures.
The range of marks which are registrable as trademarks has broadened, for example
by allowing sound and scent to be registered. Assignment and licensing procedures
have been simplified, and multi-class applications are allowed.

178. Normally an applicant for a new trademark will be told within about ten
months that he or she may advertise his or her proposed mark, provided the criteria
laid out in the Trademark Ordinance are met. The public then have a period of two
months to object if they have lawful grounds for doing so. Where no objection is
received, the mark can normally be registered in a further two months. The whole
registration procedure takes about fourteen months if there is no opposition to the
mark. The registration is effective from the date of receipt of the valid application
by the Registry.

179. The Ordinance provides protection to registered trademarks and also well-
known trademarks.'® Tt prevents competitors from free-riding on their rivals” marks

184. Section 3 of the Trademark Ordinance.
185. Section 4 of the Trademark Ordinance.
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and capitalizing on their rivals’ investment of time, money and resources. Infringe-
ment may be based on the simultaneous use of two trademarks likely to cause con-
fusion or dilution. Section 18(1)—(4) specifics the infringing acts for trademarks.

180. Tn Hong Kong, quite a lot of trademark usage is in Chinese. It is important
to advertise goods or services in Chinese marks in Hong Kong. Chinese character
marks are registrable under the Ordinance, though there is no requirement for a
trademark owner to register the Chinese character version ol his or her mark. Mere
registration of the English version of the trademark does not protect the Chinese
counterpart.

181. To prove trademark infringement, a trademark owner must prove that the
competing use of the mark is capable of generating a likelihood of confusion con-
cerning the source of its product or that there are forms of dilution.

182. The Trade Descriptions Ordinance (Cap. 362) prohibits the use of false
trade description with regard to the sale, import or export of goods in
Hong Kong.'"® A “false trade description’ also includes the use of a forged trade-
mark or a mark so nearly resembling a trade mark as to be calculated to deceive.
Anyone who applies a forged trademark or a mark so nearly resembling a trade
mark as to be calculated to deceive to goods; sells or offers those goods for sale;
possesses those goods for the purposes of trade or manufacture shall be deemed to
have committed an offence.'®

183. The Internet raises challenging issues for rademark law. When displaying
a trademark on the website, one must obtain the permission of the owner. One can-
not advertise goods or services using the same or a similar trademark causing dam-
age to the owner of the trademark. The way of defining infringement shall still apety
the traditional means. In hyperlinking, the owner of a trademark logo can objcct to
placement of that logo on one’s website without permission. The use of o 10go as a
hyperlink to another website could give rise to copyright infringement, but not if a
plain words trademark is used. Any company operating a website tiecds to under-
stand how trademark law impacts their choice of a domain name; th2ir development
of a brand, and their relations with competitors, ‘cybersquatters’, or other entities
who want to exploit their name.  *

§2. PATENT INFRINGEMENT

184. Patents, property rights possessed or held by an inventor, are granted for
inventions fulfilling the conditions of novelty, utility and non-obviousness. A patent
can protect products and software. There are three types of patents: utility patents,
design patents and plant patents. Since the emergence of e-commerce, new lerms
have appeared, such as e-commerce patents, Internet process patents and business

186. Section 7 of the Trade Description Ordinance.
187. Section 9(1)-9(2) of the Trade Description Ordinance.
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method patents. Software, which produces a lechnical effect, is frequently classified
as a utility patent and may encompass long distance communication networks,
voice, video and data communication as well as Internet-related business methods.

185. Hong Kong does not have its own patent examination facililies, but instead
re-registers patents registered in other designated patent offices.'™ However, (he
Hong Kong courts have the power to revoke patents on the application of any per-
son on certain grounds.'®

186. The Patents Ordinance (Cap. 514) offers the criteria for deciding on patent-
ability. The basic standard is that an invention is patentable il it is susceptible of
industrial application, is new and involves an inventive step. However, a discovery,
scientific theory or mathematical method; or an aesthetic creation; or a scheme, rule
or method for performing a mental act, playing a game or doing business, or a pro-
gram for a computer; or the presentation of information shall be excluded from the
scope ol inventions as far as a patent or patent application relates to such subject-
malter-ar activities as such.'"

1&/. Standard patents in the HKSAR have a term of protection of up to twenty
years. Applicants seeking protection of a standard patent must make an application
to the HKSAR Patents Registry within six months after the date of publication of
their patent application at the Chinese, European or United Kingdom Patent Office.

188. The so-called short-term patent with a short commercial viability shall
enjoy protection for eight years. Applications are made directly to the HKSAR Pat-
ents Registry, and are granted subject to a formality examination. Short-term patent
applications in the HKSAR can enjoy Paris Convention priority. According to this
Convention, any person who has duly filed an application for a patent in one of the
Member States of the Convention shall enjoy, for the purpose of filing in the other
Member States, a right of priority of a period of twelve months, which starts from
the date of filing of the first application.'”'

189. The Patents Ordinance offers protection to the patent owner. It allows for
the grant of an independent patent in Hong Kong based on the patents granted by
the United Kingdom being independent, and would be capable of being tested for
validity, rectified, amended, revoked and enforced in Hong Kong.

190. A direct infringer is a person or entity that does not have a license or other
authority to use an invention but who nevertheless uses, offers to sell or sells any
patented invention during the patent term. The Ordinance prevents direct use of the
invention in force by persons other than its proprietor.

188. The designated Patent Offices are those of Mainland China, the United Kingdom and the European
Patent Office.

189. Section 91(1) of the Patents Ordinance.

190. Section 93(1)—~(3) of the Patents Ordinance.

191. Article 4 of the Paris Convention for the Protection of Industrial Property, of 20 Mar. 1883, as
amended on 28 Sep. 1979.
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191. Such uses include the following:

(a) in relation to any product which is the subject matter of the patent, making, put-
ting on the market, using or importing the product; or stocking the product,
whether for the purpose of putting it on the market or otherwise;

(b) in relation to any process which is the subject matter of the patent, using the
process, or offering the process for use in Hong Kong when the third party
knows, or it is obvious to a reasonable person in the circumstances, that the use
of the process is prohibited without the consent of the proprietor of the patent;

(c) where the invention is a process, then in relation to any product obtained
directly by means of that process, putting on the market, using or importing the
product; or stocking the product, whether for the purpose of putting it on the
market or otherwise.'??

192 An indirect infringer is a person or entity that actively encourages another
person or enlity Lo infringe a patented invention. All third parties without the con-
sent of the patent proprietor shall be prevented from indirect use of the invention,
with means, relating to an essential element of that invention, for putting it into
effect, when the third party knows, or it is obvious in the circumstances to a rea-
sonable person, that the said means are suitable and intended for putting that inven-
tion into effect in Hong Kong.

83. REGISTERED DESIGN RIGHTS

193. ‘Design’ means features of shape, configuration, pattern or ornament
applied to an article by any industrial process, being features which in the finishea
article appeal to and are judged by the eye, but does not include a method or Dirin-
ciple of construction or features of shape or configuration of an article Wiich are
dictated solely by the function which the article has to perform, or are aspendent
upon the appearance of another article of which the article is infengzd by the
designer to form an integral part.'??

194. The Registered Designs Ordinance offers the framework for the protection.
Applicants can apply for registration of designs directly with the Hong Kong
Designs Registry. Designs are subjected to a formality examination before registra-
tion. To be registered, a design must be new. The system requires no substantive
examination. Tt is to be noted that a computer program, a protected layout-design
(topography), cannot be registered as a design.!™* It only protects the outward
appearance of new three-dimensional objects which have aesthetic appeal.

195. Section 31(1) confers the registered owner the exclusive rights to make in
Hong Kong or import into Hong Kong for sale or hire, or for use for the purpose of

192. Scction 73 of the Patents Ordinance.
193. Section 2(1) of the Registered Designs Ordinance (Cap. 522).
194. Section 8 of the Registered Design Ordinance.
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trade or business; or to sell, hire; or offer or expose for sale or hil_"c in Hong Kong,
any article in respect of which the design is registered a_md to whlc_h that design or
a design not substantially different from it has been applied. Agcordmgly, when car-
rying out c-commerce, the importer has o be careful to determine whether the prod-
ucts violate the Ordinance.

§4. TRADE SECRET

196. No specific ordinance exists in Hong Kong covering 1raQe .secrets._l—low-
ever, some relevant provisions can be found in the Trade Desqnp_uo?_ Ordinance
(Cap. 362). According o section 2 of the Ordinance, ‘l_radc dc:%rlptlon 1n<31udes_an
indication, direct or indirect, and by whatever means given, of any of the following
matters with respect to any goods or parts of goods, that is to say:

(a) quavty (which includes length, width, height, area, volume, capacity, weight
and number), size or gauge; o

() uethod of manufacture, production, processing or reconditioning;

WY composition; _

1d) fitness for purpose, strength, pcrformancel, behaviour or accuracy;

(e) any physical characteristics not included‘ in the preceding paragraphs;

(f) testing by any person and resulls Lhcreuf_; .

(g) approval by any person or conformity with a type approved by_ any pe.rson,

(h) place or date of manufacture, production, processing or recond_ltllomng,

(i) person by whom manufactured, producedi processed or reconditioned;

(j) other history, including previous ownership or use.

197. Thus, trade secrets can be implied in any of the above categories. The Ordi-
nance further prehibits the illegal disclosure of trade secrets obtained by hl_m or her
in premises, which he or she has entered, to any other person un].ess s_uch dlsclosur.e
was made under a court order or for the purpose of performing functions l.lIl(IiGI.' this
ordinance.'”® Such a disclosure can constitute an offence. False trade descriptions,
forged trademarks and misstatements in respect of goods supplied in Fhe course (_)f
trade are also prohibited by the Ordinance: any person who dlspos_cs of or has in his
or her possession any die, block, machine, or olh_cr instrument for the purpose of
making, or applying to goods a false trade description cormmllisan offence unless he
or she proves that he or she acted without intent to defraud.

195. Section 17(2) of the Trade Description _Ordinzmce.
196. Section 7 of the Trade Description Ordinance.
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Chapter 6. Internet Domain Name Registration

81. GENERAL INTRODUCTION

198. Every computer that is Internet-enabled will have both an Tnternet Protocol
(IP) address and a domain name. An IP is a numeric address given to each com-
puter, server, workstation or other equipment that is connected to the Internet. The
TP addresses consist of four sets of numbers each between one and 255. Since it is
very difficult to remember such numerical IP addresses, a domain name system was
established. Thus, the domain name system was initially established to help identify
a specific website. One advantage to registering a distinctive domain name is that
consumers (end (o guess when trying to find a particular company’s website.

199, The best domain names are casy to remember and help brand a company’s
products or services. People can analyse a domain name and learn something about
the host computer or its owner, Thus, companies pay much attention to the regis-
tration of the appropriate domain name, as failure to procure the proper identity may
result in a loss of potential customers, business partners or other opportunities.
Company websites need Lo register their domain names with one of the Internet Cor-
poration for Assigned Names and Numbers (ICANN) accredited registrars. The
ICANN was created as a non-profit public sector corporation to serve the opera-
tional standards of the Internet.

200. Generally, when registering, applicants must produce evidence that:

(a) the registration is complete and accurate;

(b) the domain name does not infringe trademarks of third parties;

(¢) the domain name is not registered for unlawful purposes;

(d) the domain name owner will not knowingly use the domain name to violat¢ any
laws or regulations.

201. Domain names are hierarchical and consist of two levels:iop Level
Dplnain Name (TLD) and Second Level Domain Name (SLD). There are two types
of TLDs: generic TLDs (gTLDs) and country-code TLDs (ccTLDs). Formerly there
were seven gTLDs, but now additional suffixes have been added. Nearly every
country in the world now has c¢TLDs and each has its own variation on accepted
namir_jg convention with two characters representing the country of origin. The
domain name °.hk’ is allocated for Hong Kong.

§2. REGISTRATION IN HONG KONG

2()2_. Formerly, the Hong Kong Network Information Centre was in charge of
dorpam name registration in Hong Kong. It operated under the auspices of the Joint
Universities Computer Centre (JUCC). An inauguration ceremony of the Hong
Kong Internet Registration Corporation Limited (HKIRC) on 22 April 2002 marked
the successful completion of the transfer of the domain name administration
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functions from the JUCC to the HKIRC, which is a non-profit, non-statutory cor-
poration responsible for the administration of Internet domain names under “hk’
country-code top level domain since that date.

203. The government endorsed the application of the HKIRC to the ICANN for
ICANN’s re-delegation to administer *.hk’ domain name registration in Hong Kong.
The tripartite relationship among the ICANN, the government and the HKIRC has
been set out in a Memorandum of Understanding signed by the HKIRC and the gov-
ernment. The HKIRC provides registration services through its wholly owned sub-
sidiary, Hong Kong Domain Name Registration Company Limited (HKDNR), for
domain names ending with ‘com.hk’, ‘org.hk’, ‘gov.hk’, ‘cdu.hk’ and ‘net.hk’,'”’
and any other SLDs to be introduced.

203./. The HKIRC announced in December 2009 that ‘. registrations will be
offered free to all ‘. hk’ customers in the second half of 2010 with the aim of helping
them develop their sites with full Chinese domain names. This is to increase the
popularity. of Chinese domain names and to maximize benefits to the Internet com-
mun’ty;-and ultimately to sustain the status of Hong Kong as a digital city.'”®

204. The HKDNR will not scrutinize applications for domain names, other than
i respect of technical restrictions and application qualifications. It will also not
make judgments as to whether the registration or use of a domain name infringes
the rights of any third parties.

§3. REGISTRATION RULES

205. To qualify for registration, an applicant must be one of the following legal
entities in Hong Kong: a commercial entity (.com.hk), a non-profitable organization
(.org.hk), an entity managing network infrastructure and services (.net.hk), a bureau
or department of the HKSAR Government (.gov.hk), or educational institution
(.edu.hk). To prove its physical presence in Hong Kong, the applicants are required
to show evidence of a relevant registration document, such as the Business Regis-
tration Certificate. The application for and any subsequent registration of a Chinese
domain name is deemed to include all possible combinations of the Chinese domain
name using different Chinese character variants (in the same sequential order as the
order designated in the application). This is so even though only the Chinese domain
name is actually applied (including the all-traditional and all-simplified Chinese ver-
sions of the Chinese domain name), and none of its other different Chinese char-
acter variants may be activated for use.'”

197. Hong Kong Internet Registration Corporation Limited (HKIRC), at www.hkdnr.net.hk.

198. HKIRC to launch °.’ full Chinese domain name in 2010 Available free to “.hk’ corporations and
users and further upholding the status of Hong Kong as a leading digital city, 21 Dec. 2009 (avail-
able at https://www.hkirc.hi/content jsp?id=63#!/&in=/company_info/pressrelease.jsp?item=193).

199. Article 5.1 of the Hong Kong Domain Name Registration Company Limited Rules for.hk Domain
and sub-domains, Version 5.0, effective 25 Feb. 2008.
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206. Individuals were not allowed to register domain names before 21 February
2003. However, a new domain name for individuals (idv.hk) was launched by that
date. All Hong Kong TD cardholders aged 11 or above (parents/guardians shall
jointly apply for registrants from age 11 through 18) may apply for their exclusive
domain names ending with “.hk’.

207. The same entity can register for more than one domain name, and domain
names can be transferred from one entity to another entity of the same type, as long
as the recipient can also show a valid presence in Hong Kong,

208. The applicant can fill in the online application form at the HKDNR web-
site for the purpose of application. An agent, such as an ISP, can undertake the appli-
cation process on behall of the applicant. However, the applicant should make sure
that its Business Registration Certificate is used and its e-mail address is listed as
the Administrative Contact.

209. Subject to the Soft Launch Period Rules, domain names are registered on
a first-come, first-served basis. To register the name, the applicant must have a bona
fide intention lo use a name on a regular basis on the Internet. Failure to do so for
a period of ninety days or more may result in deregistration of the domain name.
The applicant must warrant that the use of the registration of the name does not
interfere with or infringe the right of any third-party in any jurisdiction with respect
to trademark, service mark, trade name, company name or any other intellectual
property rights.

210. To register an “.hk’ domain name, the applicant needs to first check for the
availability of the domain name and prepare the relevant documentary proof of the
Business Registration Certificate. Such an examination ensures that there is no jizo-

vious registration of the same domain name. The online registration process iz avail-
able at the website of the HKDNR.>*

211. Registration processing time will depend on two factors: apjhealion action
and verification action. Once the online application has beei cubmitted, the
HKDNR shall process the registration upon receipt of a copy of documentary proof
and the applicable registration fee. After all required documents and fees have been
received and verified, a successful e-mail notification will be sent out within three
working days. However, if the required documents and payment are not received,
an e-mail reminder will be sent out on the fourteenth day from receipt of the appli-
cation notifying the applicant of the outstanding items. If all the requirements are
still not received within the next three subsequent days, the registration will be can-
celled.

272. Registration must be renewed annually and the registrant has the respon-
sibility to keep the mformation supplied up-to-date.
200. See www.hkdnr.net.hk.
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213. The registration fee for a one-year contract is HKD 200 (HKD 150 for
¢ jdv.hk’; HKD 250 for .hk’). A Hong Kong ISP can arrange registration for a small
administrative fee. The HKDNR is a non-profit company and pays no dividends to
its shareholders. The fees charged are to cover the operational costs, which shall be
subjected to periodical review. It will employ the latest technology to deliver cost-
effective service to its customers.

84. COMBATING CYBERSQUATTING

2/4. As a result of the potential profits of domain names, illegal activities in this
sector have also surfaced. Cybersquatting has been so far the most prevalent one.
The policy of first-come, first-served allows a registrant to register any desired name
as long as it is available at the time of registration. Consequently, nothing guaran-
tees that a trademark owner will be able to register the desired domain name for
business._ Cybersquatting refers to the activity of registering domain names in bad
faith for making profits. Such a domain name has nothing to do with the registrant,
who cues not intend to make commercial use of the name; the purpose of such a
tegisiration is to register and sell. The most common form of cybersquatting is the
asusive practice of registering domain names of famous companies and seeking to
sell their names back for a profit. The plaintiff can bring an action for trademark
infringement or passing off in the courts.*" It is essential for a plaintiff to show that:

(a) it has acquired a goodwill or reputation attached to the goods or services which
it supplies in the mind of the purchasing public by association with the identi-
fying characteristics;

(b) the defendant misrepresents to the public, whether intentionally or not, that
goods or services offered by the defendant are the goods or services of the plain-
tifl; and

(¢) damage is suffered or likely to be suffered by reason of such misrepresentation.”’*

215. To combat such activities, the ICANN has formulated new policies for
resolving such disputes. Hong Kong has also taken an active attitude in providing
dispute resolution services through the Hong Kong International Arbitration

Cenire.””

201. Sun Microsystems v. Lai Sun Hotels [2000] 2 HKLRD 616.
202. Reckitt & Colman Products Lid. v. Borden Inc. & Others [1990] ALL ER 873.
203. See, e.g., the case of Lycos, HKIAC Arbitration Panel Decision 0107-0002.
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