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CHAPTER 1

INTRODUCTORY PROVISIONS

Article 1 International Court of Arbitration

1

The International Court of Arbitration (the “Court”) of the Inter-
national Chamber of Commerce (the “ICC”) is the independent
arbitration body of the ICC. The statutes of the Court are set forth
in Appendix I

The Court does not itself resolve disputes. It administers the resolu-
tioi-of disputes by arbitral tribunals, in accordance with the Rules
av Arbitration of the ICC (the “Rules”). The Court is the only body
authorized to administer arbitrations under the Rules, including
the scrutiny and approval of awards rendered in accordance with
the Rules. It draws up its own internal rules, which are set forth in
Appendix I1 (the “Internal Rules”).

The President of the Court (the “President”) or, in the President’s
absence or otherwise at the President’s request, one of its Vice-
Presidents shall have the power to take urgent decisions on behalf
of the Court, provided that any such decision is reported to the
Court at its next session.

As provided for in the Internal Rules, the Court may delegate to
one or more committees composed of its members the power to take
certain decisions, provided that any such decision is reported to the
Court at its next session.

The Court is assisted in its work by the Secretariat of the Court
(the “Secretariat”) under the direction of its Secretary General (the
“Secretary General”).!

INIPOAUCIOTY FEMAFKS.....corviiiiiisinieiniee e 1-1
The International Chamber of COMMETCE ..o 1-4
Article 1(1): Definition of the International Court of Arbitration ..... 1-7
Statutes of the ICC Court (the “SIafutes”) ...viiinnnnns 1-10
Article 1(2): The vole of the COUTE ..o 1-16
The ICC Court “draws up its own Internal Rules
(APPENAIX II) 7 covvoeceesisrssnsmsmsssas s st 1-36
Article 1 of the Internal Rules: Confidentiality..........cococe.o... 1-37

I Article 1 corresponds to art.1 of the 1998 ICC Rules. Article 1(1) has been changed by deleting
reference to how members of the [CC Court are appointed (dealt with in App. 11) and to reference to
international arbitration disputes.
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Introductory remarks

Article 1 sets out the basic principles with respect to the ICC Court and 1CC
Arbitration. As described in the Introduction, ICC arbitration is a form of administered
and supervised arbitration, which can take place virtually anywhere in the world.
However, like any other commercial arbitration, it is anchored in a national and inter-
national framework. Schematically, ICC arbitration can be described as follows?:

State Court of the
Place of Arbitration
Has jurisdiction over supervision of
arbitration, in particular decides on
annulment of Award

ICC International Court of Arbitration:
A dministers Arbitration under the
Rules, but does not resolve disputes

A
Transmits decisions of . X
T0C Court Arbitral Tribunal Issues (Final) Award

Communicates difectly with Parties
and copies Secretariat

v
Secretariat of the ICC Court:
handles communications between
Court & Parties & Tribunal

Claimant Respondent

Transmits \ \/

decisions of ICC Court

In country where party has
assets, under control of
that country’s State Courts

Parties bound by an Agreement to Arbitrate
which refers to the ICC Rules

Asnoted n th_c [ntroduc_:uon, an ICC arbitration, like any arbitration, is subject to the law of the place
of the arbitration, and, in case of enforcement proccedings, the law of the place of enforcement.
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The diagram is intended to reflect various interrelated aspects of ICC arbitra-
tion. The issue is effective dispute resolution and a dispute is not effectively
resolved by arbitration until a final Award has been rendered and that Award has
been satisfied. The Rules are essential to that procedure but they are only part of
it. As discussed in more detail under art.34, the New York Convention? is the basis
for international enforcement of foreign Awards. Therefore, in the interest of
effectiveness, it is desirable to interpret the requirements of the Rules in the light
of the requirements of that Convention.*

The administration and supervision of the arbitral process by the ICC Court and
its Secretariat is generally subject to the overall and ultimate control of the national
courts at the place of arbitration. As discussed under arts 18 and 34, in many coun-
tries national courts tend to be supportive of international arbitration. However,
there are differences in treatment of arbitration by the courts of various places of
arbitration and, in what would appear to be very exceptional circumstances
Tribunals have decided to disregard the decisions of the national courts of the
place of arbitration.®

The Interavsional Chamber of Commerce

Articic 1 sets out basic elements relating to this form of arbitration that are used
thfohizhout the Rules and this book and therefore are discussed in detail below.

‘The “ICC” is the International Chamber of Commerce. The ICC is a private
non-governmental organisation established, in 1919, as a non-profit association
under French law. The ICC is made up of National Committees from 90 countries
and national trade organisations, industrial companies and associations from
various areas or countries that are referred to as “Groups” but which fulfill the
same role. The National Commiitees and Groups of the ICC are themselves gener-
ally non-governmental organisations.® In some instances, they are associated with
{he local chambers of commerce. The purpose of the ICC is to promote open
international trade and investment around the world. The ICC is not solely or even
principally devoted to arbitration. The ICC’s constitution and a description of its
functions can be found at its website http://www.iccwbo.org [accessed November
12,2013].

The ICC’s funding comes from membership fees, the sale of various publica-
tions” and organisation of seminars,® the administrative fees for ICC arbitrations’
and the interest on the cash deposits made by parties involved in ICC arbitrations.
The ICC’s costs include in particular the costs related to the Court and its
Secretariat.

3 PLIT App.4.

4 Sec also art.41.

5 See the discussion under art. 18,

& A list of ICC National Committees and groups can be found at http://www.icewbo.org/worldwide-
membership/national-committees/ [accessed November 12, 2013].

7 See http://www.iccbooks.com [aceessed November 12,2013],

& The ICC Institute of World Business Law organises seminars throughout the year via ICC Events;
see http:/Awww.iccwbo.org [accessed November 12, 2013].

9 The [CC’s administrative fees are discussed in connection with arts 36 and 37.
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Article 1(1): “The International Court of Arbitration (the “Court”) of the
International Chamber of Commerce (the “ICC") is the independent arbitra-
tion body of the ICC. The statutes of the Court are set forth in Appendix 1.”

The International Court of Arbitration, or the “ICC Court”, created in 1923, is
the body that ensures the application of the Rules as provided for in art.1(2). Set
out in PLIII are the Statutes of the Court (App.I to the Rules) as well as its Internal
Rules (App.II to the Rules) that are discussed under art. 1(2).

Article 1(1) refers to the ICC Court as the “independent arbitration body” of the
ICC. As noted above, the ICC is a French not-for-profit association. The ICC
Court is not a separate legal entity from the ICC, but is part of it from a legal point
of view. Therefore, it is the ICC that is responsible for the actions of the Court.
The scope of this liability is discussed under art.39. The French Supreme Court
has held that there is a contractual relationship between the parties and the ICC
with respect to the organisation of arbitration.'®

Despite the fact that the ICC Court is not a legal entity separate from the ICC, it is
independent of other parts of the ICC, in particular the President and Secretary
General of the ICC, with respect to the functions that it exercises. The decisions of
the ICC Court are taken by members of the ICC Court and not by any other persons
at the ICC. The Rules have been amended to specifically refer to that
independence.

Statutes of the ICC Court (the “Statutes”™)

The Statutes are set out in App.I to the Rules and are reproduced in Pt ITI of this
book. They deal with:

Article 1: Function (see paras 1-16 et seq. below).

Article 2: Composition of the ICC Court (see paras 1-11f below).
Article 3: Appointment (see paras 1-11 et seq. below).

Article 4: Plenary Session of the ICC Court (see para.1-691f below).
Article 5: Committees (see paras 1-71 et seq. below).

Article 6: Confidentiality (s€ paras 1-37 et seq. below).

Article 7: Modification of the Rules of Arbitration.

1 Cass Civ. Ire, February 20, 2001, Sociéré Cubic Defense Systems Inc v Chambre de commerce
internationale (2001) Rev Arb No.3 p.511, note Clay; Paris, September 15, 1998, Sociéré Cubic
Defense Systems Inc v Chambre de commerce internationale (1999) Rey Arb No.1 p.103, note
Lalive; TGI Paris, May 21, 1997, Société Cubic Defense v Chambre de commerce internationale
(1997) Rev Arb No.3 p.417. Sce also, Paris TGI, October 10, 2007, Société SNF v Chambre de
Commerce Internationale (2007) Rev Arb No.4 p.847, note Jarrosson, and (2007) Dalloz No.41
p.2916, note Clay; see also Fouchard, “Les institutions permanentes d’arbitrage devant le juge
étatique (a*propos d'une jurisprudence récente)” (1987) Rev Arb No.2, p.281; TGI Paris, December
16, 2004, M. Marcel Taffin v Cour internationale d'arbitrage de la Chambre de Commerce
Internationale & Société Goather Versicherungsbank VVag, unreporied. Paris TGI, January 01,
2009, Société SNF v Chambre de Commerce Internationale, (2009). See Jolivet, “La Responsabilité

des centres d’arbitrage et leur assurance”, Revue générale du droit des assurances 2012 Vol.1.
p.216.
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The President of the ICC Court is elected by the ICC World Council upon
recommendation of the Executive Board of the ICC (Statutes art.3(1)). He or she
is an independent consultant to the ICC (and not an employee) paid an annual
consulting fee. The ICC Council upon proposal of the National Committees or
Groups appoints the members of the ICC Court with one member for each
Committee or Group (Statutes art.3(3)). The ICC World Council appoints the
Vice-Presidents of the ICC Court who may but need not otherwise be members of
the ICC Court (Statutes art.3(2)). In practice the Vice-Presidents are not otherwise
members of the Court and are appointed upon proposal of the President. The
members of the ICC Court are independent from the National Committee or
Group that proposed them (Statutes art.1(3)). The members of the ICC Coull‘t are
generally appointed for a term of three years (Statutes art.3(5)). The National
Committee or Group can propose that the term be renewed. If a member of the
ICC Court resigns or is unable to carry out his functions, he or she may be replaced
by another member nominated by the same National Committee or Group for the
remaining period of appointment of the original member (Statutes art.3(5)). The
ICC Court alsa has alternate members for several countries. Alternate members
are appoint=d by the ICC Council upon proposal of the President of the ICC Court
(Statutes ait.3(4)). ‘

A Tist of the members and alternate members of the ICC Court can be found on
e COC’s website. At the end of mid-2013, there were 137 members of the ICC
“ourt, 87 regular, 32 alternate members and 17 vice-presidents. As is reflected in
that list, the members of the ICC Court come from many countries, and represent
88 different nationalities. Therefore, the legal and linguistic backgrounds of the
ICC Courl’s members are extremely varied.

The members of the ICC Court are frequently lawyers in private practice or
employees of companies with an interest in international arbitration. They are
paid a nominal amount per diem for each day of meetings and are not reimbursed
for their expenses.!!

Although not referred to in the ICC Rules (or the appendices), the ICC Court
has what is referred to as the “Bureau”, which is composed of the President and
Vice-Presidents of the Court, the Secretary General, Deputy Secretary General
and General Counsel. The Bureau is an informal consultative body of the Court
that is intended to provide a forum for discussion. The Bureau does not publish
reports or findings. However, its discussions influence the approach of the ICC
Court and publications by the Secretariat.

In addition, the ICC has recently created a Governing Board for the ICC Court
to advise the ICC and the Court on all matters concerning the organisation and
functioning of the ICC Court. The Governing Board was set up in particular to
advise with respect to the development of ICC arbitration. As such it is intended
to be a body advising on policy in general rather than on specific arbitrations.

11 The President of the ICC Court has the status of a consultant to the [CC. and receives a substantial
annual consultant’s fee, plus reimbursement of expenses. The expenses of the Vice-Presidents of th_c
ICC Court are treated differently by the ICC as far as their cxpenses are concerned, due to their
respective roles.
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Article 1(2): “The Court does not itself resolve disputes. It administers the
resolution of disputes by arbitral tribunals, in accordance with the Rules of
Arbitration of the ICC (the “Rules”). The Court is the only body authorized
to administer arbitrations under the Rules, including the scrutiny and
approval of awards rendered in accordance with the Rules. It draws up its
own internal rules, which are set forth in Appendix Il (the “Internal Rules”),”

Article 1(2) refers to the limited and administrative role that the ICC Court
plays under the Rules. In the Cubic case,'? the French Supreme Court noted that
the Rules maintain a distinction between the function of organising the arbitration
and the “judicial function”,

The ICC Court does not settle disputes itself. It has an administrative function
with respect to the Rules. The Tribunal decides the actual procedure for an ICC
arbitration and decides the merits of the disputes. The ICC Court’s role is to
organise and supervise the framework for arbitration under the Rules for business
disputes as discussed below, The ICC Court is the entity that seeks to ensure that
the procedural safeguards provided for in the Rules are correctly observed. It
issues administrative decisions in this respect in accordance with the Rules. The
ICC Court does not seek to ensure a uniform application of the Rules and gener-
ally leaves it to the Tribunal to interpret the Rules.

Under art.1(2), the ICC Court is to adminisier resolution of dispuies by
Tribunals in accordance with the Rules. Therefore, both the ICC Court and
Tribunals are to apply the Rules. In certain areas, the ICC Court has sole respon-
sibility for applying the Rules (prior to constitution of the Tribunal, for example
or with respect to decisions on challenges). In other areas, it is the Tribunal that
has the basic responsibility for the application of the Rules (such as with respect
to conducting the hearings). The ICC Court can only intervene in the areas that are
within the domain of the Tribunal where the Rules so provide (such as by
appointing or removing an arbitrator under arts 13, 14 and 15).

The amendments in the new Rules were intended to focus on the ICC.Cenurt's
administrative role and to avoid the implication that the ICC Court was respon-
sible for ensuring that the Rules were properly applied by Tribunals.

Article 1(2) also provides that the ICC Court is the only body authorised to
administer arbitrations under the Rulgs. This provision was inserted in the most
recent version of the Rules because in some instances, parties had sought to have
arbitrations under the ICC Rules without the involvement of the ICC Court. This
is not possible under the Rules. As noted in art.1(2), the ICC Court is in particular
the sole entity authorised to scrutinise and approve 1ICC Awards.

These provisions raise two related issues. The first issue is to what extent the
parties are permilted to adapt the ICC Rules and to still be entitled to conduct an
ICC arbitration. The second issue is what the legal effect is of an agreement that
purports to have an ICC arbitration but without the involvement of the ICC Court.

As regards the extent to which modifications are possible to the Rules, the basic
principle is that the Rules provide the overall framework for an ICC arbitration,
The standard ICC arbitration clause set out is straightforward:

12 See para.1-8 n.10,
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“All disputes arising out of or in connection with the present confract
shall be finally setiled under the Rules of Arbitration of the International
Chamber of Commerce by one or more arbitrators appointed in accord-
ance with the said Rules.”

As noted by the ICC in connection with the standard arbitration clauses, the
parties may wish to set out as well the law governing the contract, the numberlof
arbitrators, the place of arbitration and the language of the arbitration. The parties
may also wish to take into account the national laws applicable at thf? pl%.lce of
arbitration or at the place of probable enforcement, the potential participation of
more than two parties and the use of other dispute resolution mechanisms such as
ICC Pre-arbitral Referee Procedure, ICC Amicable Dispute Resolution (ADR),
ICC Expertise and ICC Dispute Boards. .

As discussed under art.18, most arbitration clauses establish the place of arbi-
tration. Many clauses refer to the language of the arbitration if that is not clear
from the context. Arbitration clauses frequently specify the applicable law.

Parties are permitted to agree on additional provisions with respect to the arbi-
tration and du.sb, in particular in the more complex transactions. There is nothing
wrong with these provisions that supplement the Rules provided that tlhe parties
give careful thought to the consequences of those changes in each specific case.

A comewhat different issue arises where the arbitration clause purports to
modify a provision of the Rules itself. Article 1(1) states that part of the ICfJ
_ourt’s function is to provide for arbitration “in accordance with the Rules”. This
proviso applies to both the ICC Court and to the parties. The ICC Court cannot
intervene in matters that go beyond its function defined in art.1. For instance, the
ICC Court could not act as an adjudicator or a mediator in a given dispute.™
Nevertheless, it would be possible for parties to agree that certain more limited
decisions could be taken by the ICC Court. For example, although art.20 provides
that, in the absence of an agreement of the parties, the Tribunal shall decide the
language(s) of arbitration, the parties could agree to have the ICC Court decide
that issue.

Article 1(1) restricts the freedom of the parties to depart unilaterally from the
arbitral system contained in the Rules. Based on art.1(1), the ICC Court may
decline to administer a given case where parties seek to deviate significantly from
the Rules. This issue is often referred to under the somewhat misleading reference
to “mandatory” and “non-mandatory” provisions in the Rules.

By issuing the Rules, the ICC makes an offer to parties to agree upon the use,
in case of disputes, of its arbitration services, as embodied in its Rules."” To lhe
extent that the Rules specifically give the power to the parlies to agree on certain

13 For arbitration clauses agreed to after January 1, 2012, if the parties wi_sh o exch%d_c the emergency
arbitrator provisions, the standard ICC clause is as follows: “All disputes arising out of or in
connection with the present contract shall be finally settled under the Rules of Arbitration _of the
International Chamber of Commerce by one or more arbitrators appointed in accordance with the
said Rules. The Emergency Arbitrator Provisions shall not apply.” _

14 The 1CC does provide for alternative dispute resolution. See http:/Awww.iccwbo,org/index-adr.asp.
However, that is a procedure distinct from the arbitration procedure.

15 Fouchard, “Final Report on the Status of the Arbitrator” (1996) ICC ICArb Bull Vol.7 No.1, p.27,
see also the discussion under art.6(1).
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matters that may arise in the course of an ICC arbitration, such as the number of
arbitrators, the method of their selection, or the place of arbitration, the ICC Court
is obviously bound by such agreement.

In all other cases, it would seem that parties cannot impose unilaterally any
deviation from the Rules without the acceptance of the ICC Court. It then becomes
a policy question for the ICC Court whether or not to accept such change. The
ICC has its reputation to protect regarding both how satisfactorily the arbitration
procedure is conducted, and the enforceability of Awards rendered under its
auspices.

The general policy of the ICC Court is not to accept modifications to its Rules
that would eliminate or significantly alter the provisions relating to matters such
as the following:

—the establishment of the Terms of Reference;
—the fixing of arbitrators’ fees by the ICC Court;
—the scrutiny and approval of draft Awards by the ICC Court.

Those matters are viewed as being the cornerstones of ICC arbitration, and the
corresponding rules are often referred to as being of “mandatory” nature.

There are many cases where the ICC Court has accepted a modification of its
Rules, so long as they were considered compatible with the ICC arbitral system as
such. In practice, the ICC Court decides upon the admissibility of deviations/vari-
ations from the Rules on a case-by-case basis. Thus, the drafters of ICC arbitra-
tion clauses and agreements must be aware that they depart from the Rules at their
own risk, and that the ICC Court is not obliged to agree.

The ICC Court has accepted, for example, arbitration clauses that provided that
the arbitrators determine the place of arbitration, rather than the ICC Court itself.
This is despite the fact that, under art.18, the choice of the place of arbitration is
generally the responsibility of the Court in the absence of an agreement betweer
the parties.

In other cases, for example where parties have provided in their arbitiation
clause a short time limit for the arbitrators to render the final Award, the ICC
Court would normally explain to the parties the difficulty of implementi:g such a
time limit, and seek to ensure that the parties agree that the ICC Ccurvinay extend
this time limit (see art.30).16 »

As regards cases where parties have entered info an agreement adopting the
Rules but to be administered by a body other than the ICC Court, the effect of that

16 Article 38 allows the partics to shorten the time limits provided in the Rules, The issue is therefore
when a proposecd shortening of the time limits could give rise either to concerns about due process
or that the Tribunal would not have adequate time to conduct the proceedings and render the Award.
In a recent case, the three-month time limit for rendering the Award was extended by the ICC Court,
but the Tribunal conducted the proceedings on an expedited basis. The Terms of Reference were
signed within five weeks of transmission of the file to the Tribunal and the Award was rendered four
months after the signing of the Terms of Reference. In some instances, the agreement of the parties
may not be enough. In one ICC Case No.17489, the arbitration clause provided that the Award was
to be issued within six months after the signing of the Terms of Reference. The government
Respondent offered to extend that period. The Claimant rejected this offer on the basis that the
Award might be attacked in the local courts of the Respondent due to the extension. The Tribunal
managed Lo issue a unanimous Award, which was complied with by the parties, within the six-
month period.
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agreement will depend on applicable law. The ICC is naturally opposed to parties
agreeing to an arbitration under the Rules but providing for decisions by a body
other than the ICC Court.'” However, parties and courts are nol necessarily
bound by the restriction in the second sentence of art.1(2). In a recent case in
Singapore under the current Rules, the court upheld a provision calling for an arbi-
tration under the Rules but without the involvement of the ICC Court. The Court
held as follows'®:

“10 Where the words ‘Arbitration Comimittee’ used in the arbitration
clause do not refer to any particular arbitral institution, it was in my
view, unnecessary to limit the options of the parties in resolving the
dispute. Although Art 1(2) of the ICC Rules claims for the International
Court of Arbitration the sole authority to administer ICC arbitrations,
the power of the rules to bind emanates from the consent of the parties.
Arl 1(2) cannot curtail the freedom of the parties to agree to be bound
by the result of an arbitration administered by a different arbitral institu-
tion applying the ICC Rules, neither can it curtail the power of the court
to give an 1aterpretation to a pathological arbitration clause, where that
clause vses language which admits the possibility of different arbitral
insiititions, which provides a wider range of solutions to the parties.

11 I must emphasise, however, that leaving open this possibility of a
hybrid arbitration as part of a range of solutions to resolve the problems
created by the pathological arbitration clause is in no way a judicial
endorsement of a hybrid arbitration. I had noted the inconvenience
associated with a hybrid arbitration”

As noted by the court in the above case (and as illustrated by the decision in
which the court sought the parties’ agreement to another arbitral institution), in
many if not most instances, those arbitration clauses create serious issues due to
the complex nature of the duties of the ICC Court. For example, the ICC Court has
a duty in scrutinising draft Awards that may be difficult to entrust to one person or
to a body other than the ICC Court itself. Therefore, although the decision in HKL
is logical from the point of view of the agreement between the parties itself, it is
of course preferable if parties do not wish to have the ICC Court involved for the
parties to agree on the application of an entirely different set of arbitration rules,
such as the UNCITRAL Arbitration Rules and to provide for the appointing
authority rather than to seek to adapt the ICC Rules.'

" HKL Group Co Lid v Rizq international Holdings Pte Lid [2013] SGHCR 5. The arbitration clause
provided that: “Any dispute shall be settled by amicable negotiation between two Parties. In case
both Parties fail to reach amicable agreement, all dispute out of in connection with the contract shall
be settled by the Arbitration Committee at Singapore under the rules of The International Chamber
of Commerce of which awards shall be final and binding both partics. Arbitration fee and other
related charge shall be borne by the losing Party unless otherwise agreed”.

¥ HKL Growup Co Ltd v Rizq International Holdings Pte Ltd [2013] SGHCR 5.

¥ For example, it is possible to designate the ICC Court as an appointing authority under the
UNCITRAL Arbitration Rules. For a discussion of the [CC Court and other entities acting as

appointing authorities under the UNCITRAL Arbitration Rules, see Webster, Handbook of

UNCITRAL Arbitration (Thomson/Sweet & Maxwell, 2010).
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Article 12 Constitution of the Arbitral Tribunal

Number of Arbitrators
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6 Where there are multiple claimants or multiple respondents,
and where the dispute is to be referred to three arbitrators, the
multiple claimants, jointly, and the multiple respondents, joint-
ly, shall nominate an arbitrator for confirmation pursuant to
Article 13.

7 Where an additional party has been joined, and where the dispute
is to be referred to three arbitrators, the additional party may,
jointly with the claimant(s) or with the respondent(s), nominate an
arbitrator for confirmation pursuant to Article 13.

8 In the absence of a joint nomination pursuant to Articles 12(6) or
12(7) and where all parties are unable to agree to a method for the
constitution of the arbitral tribunal, the Court may appoint each
member of the arbitral tribunal and shall designate one of them
to act as president. In such case, the Court shall be at liberty
to choose any person it regards as suitable to act as arbitrator,
applying Article 13 when it considers this appmlglriate.l
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Article 12(4): Three Arbitrators: appointment in Request
AN ATISWEF s 12-26
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Introductory remarks

Article 12 deals with the number, nomination and appointment of arbitrators.
Article 12 deals in particular with whether there shall be one arbitrator or three,
the failure by a party to appoint an arbitrator and the appointment of arbitrators in
multiple party cases. The main substantive change in the Rules has been the addi-
tion of art.12(7) dealing with additional parties. The provisions of art.12(8)
regarding multiple parties are very close to art. 10 of the 1998 Rules.

! Article 12 corresponds to arts 8 and 10 of the 1998 Rules, The main changes are discussed under the
Introductory remarks.
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Number of arbitrators

The Tribunal decides the dispute, not the ICC Court, This means that the Tribung]
has the basic responsibility to establish the appropriate procedure to establish the
facts of the case and to decide the case. The ICC Court’s role is to ensure the appli-
cation of the Rules.? Both the Rules and the standard ICC arbitration clause leave
open the number of arbitrators. At first sight, this may seem odd; however, the
overall objective is to permit the ICC Court and the parties to adapt the ICC arbitra-
tion procedure not just to the parties and the contract but also to the dispute itself

A confract in a relatively small amount may give rise to a substantial and
complex claim for damages. Large contracts may give rise to apparently intrac-
table disputes as to smaller amounts that the parties to the contract may wish to
have adjudicated, especially if they have an ongoing relationship. As a result, the
amount in dispute may be relatively small although the contract itself is large. In
other cases, the parties may wish to have an issue of principle decided without
specifying the financial consequences of the resolution of the dispute,

This flexibility sometimes results in the first dispute between the parties being
with respect to the arbitral procedure. One parly may see an advantage in having
a sole arbitrator and the other party may prefer to have three arb itrators. In case of
dispute as to the number of arbitrators, the ICC Court will decide the issue in
accordance with art.12,

Article 12 also provides for appointment by the ICC Court in certain circum-
stances of sole arbitrators and presidents. Those appointments are generally made
at Committee Sessions of the ICC Court.

Multiparty arbitration

Article 12(6)—(8) deal with issues relating to multiparty arbitration, includicp
joinder of additional parties under art.7. The 1998 Rules had dealt with muli
arbitration briefly in art.10 of those Rules. The new Rules deal much moze
sively with multiparty arbitration.

Arbitration under the ICC Rules is generally based upon the modei of a single
contract concluded by two parties who agree to arbitrate differefi~es with respect
to that contract. However, roughly 30 per cent of the arbitrations under the Rules
involve multiple parties or multiple contracts or both. The situations are so diverse
that it would be impossible to deal with them in detail and maintain the structural
simplicity of the Rules. Moreover, one of the keystones of ICC arbitration is to
adapt the procedure to the particularities of each case and this is particularly
appropriate in multi-party and multi-contract arbitration.

Dealing with multiparty arbitration remains a problem in international commer-
cial arbitration. The objective is a “one stop” resolution of disputes. However, to
be able to resolve a dispute it may be necessary or desirable to have a number of
parties appear in the same forum at the same time. This basic problem has given
rise to both the “group of companies” doctrine (which appears to have been aban-
doned by the French courts) and, more recently, to the “chain of contracts”

pany

citen-

2 Sce para.1-18,

5
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:ne of the French Supreme Court.® Article 12 deals with one aspect of fhe
doc“;rlgifl where there is a basis for multipartite arbitration, the appointment of the
g i if there is a three-person Tribunal. o
memb_efli ?gtgge?:llxr(lif;lfwith all multiparpty arbitrations. Article 12 is limited to
Am:rhere either the arbitration agreement provides that therg shal‘l be thrc?e
B r where the ICC Court has decided in accordance with alt.S(lZ) that
arbltfa?l; Ee three arbitrators. In situations where there is to be a sgle ‘arb1trat0r_.
b : of equal treatment does not arise with respect to the nomination of th.(?
g:)fl:clss;‘:)itrator. Either all the parties agree on the nominee or the arbitrator is
i rt.
appoﬂ_lé‘lf;i llzy(g??slggd?rzgt result of the famous Dutco case of the French Supreme
Coﬁ? In.that case, a Claimant brought procgedings agains.t twlo Resngd:zztsﬁ.L
The Claimant nominated an arbitrator. The Res.ponldents Jon‘:lt ybags aon e
_arbitrator but under protest and reserving thleu' rights on the ba o
CC; imant had been able to nominate a co-arbitrator on its own behalf. The
geipondents sought to annul the Award based on br‘each of }cllute“f)hroc;s‘,sc?ri(é
succeeded atihe level of the French Supremg Coulrt, which hleldt at “the p Eu:terpof
f equal treatment of the parties in the des1gnathn of arb1trat9rs 1s am per 9
0 blcilc alicy that can only be waived after the dispute has arisen” andrt at by
pu.w Hﬁ ‘;he 1988 version of the Rules the Respondents had not wal\{ed t‘he right
?:: ‘:a\v’ff ‘;ghe sarﬁe treatment as the Claimant with respect to the nomination of a
w?;?lsltl)&;zr-practitioners, the Dutco decision is a stark conﬁrmation of the dlffe'r-
ence between the role of a co-arbitrator and that of a president. ?ts dlsg;s\;ee(i ;1
art.11(1), all arbitrators are required to l‘aelmdepend.ent of the. pftih IG?S.temaﬁonai
the Dutco decision is based on the relahstlc perception that, in t]i marties -
context in particular, even if they are independent of the plartn_ﬁ, e pm]:ler e
have legitimate preferences for the approach of one co—arb.nr?.lor-?r a? ﬁ;r e
difference in approach is discussed below.. It is the basic justification
concern of equal treatment in multiparty arbitration.

Article 12(1): “The disputes shall be decided by a sole arbitrator or by three
arbitrators.”

The reference to the “disputes” covers all matters submitted by the pgiltlest }io
the Tribunal for a decision. If there is a sole arbitrator, theq that person dﬁfl ez tt:r
dispute. If there is a Tribunal of three arbitrajtor.:s then, subject to art.3 111 te mr o
is decided usually by unanimity or by a majority. Under thé Rules, w abej:fet
number of Claimants or Respondents, there are never more than three a;l i l;ado?li
but the parties can, to some extent, derogate from such rule, as reflecte
aﬂflklrltgcﬁl)é 12(1) states that an uneven number of arbitrators is required %nde; .thei
Rules, at least in the absence of a contrary agreemept }1nder art..l 1(6) aE sul tJ‘ec
to the provisions of the applicable law which can limit the choice of the parties.

? Cass. Tre civile, March 27, 2007, 0#2_0.842, Arrét No.513.
4 Cass. Ire civ,, January 7, 1992, Bull. civ. I, No.2.
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(i) fact that the subject matter (i.e., non-payment of commissions)
does not appear to be overly complex.”

The Secretariat will transmit the ICC Court’s decision to the parties. The ICC
Court does not provide any reasons for its decision. Moreover, it is difficult tq
imagine any recourse with respect to the decision. As stated in art.11(4), the ICC
Court’s decisions as to the appointment of an arbitrator are final, and that woulq
seem to include the fixing of the number of arbitrators.

Where the ICC Court has decided that there should be three arbitrators, the

Claimant has a period of 15 days to proceed with its nomination after it has received
the Secretariat’s notification of the decision of the Court. The Respondent then hag
15 days after receipt of the Claimant’s nomination to nominate a co-arbitrator, The
Secretariat will generally extend these periods, upon request, and good cause, for a
limited period of time, for example for 8-15 days. If a party fails to nominate a
co-arbitrator then the ICC Court may appoint the co-arbitrator for that party. Prior
to making such appointment, the ICC Court us ually first consults with the Nationa]
Committee or Group that it considers appropriate in accordance with art.12(4)
(although it may appoint an arbitrator direc tly under art.13(4)). The ICC Court wil]
review the issue of the appropriate National Committee or Group particularly with
regard to the place of arbitration, nationality of the parties, the language of the
arbitration and complexity of the dispute.'? The ICC Court members will wish to
be satisfied that the National Committee or Group will propose a person who is
appropriate for this particular arbitration. Therefore, in choosing the National
Committee or Group, the track record of that National Commitiee or Group and
their approach to the proposal of arbitrators will be a factor that will be taken into
account by the ICC Court. Many National Committees and Groups understand the
importance of this factor and therefore seek to have a dialogue with the Secretariat
as to who would be appropriate for a particular case. However, as discussed belcw,
the decision as to whether to approve the proposal of the National Committes ur
Group is made solely by the ICC Court. Once the National Committee has been
chosen, then the initial contact will be between the Secretariat and th= 1ational
Committee, although the decision whether or not to confirm the nroposed arbi-
trator will be made by the ICC Court at another Committee Session,

The ICC Court’s right to appoint an arbitrator on behalf of the party that has
failed to nominate an arbitrator within the required time limit, does not normally
prevent the ICC Court from providing that party a further chance to nominate an
arbitrator. In accepting the late nomination of an arbitrator by a party, the ICC
Court tacitly extends the time limit it has previously set, and/or recognises that the

"2 In one example, the Secretariat stated as follows in its submission to the ICC Court: “[in] the light
of the nationality of the partics (Czech and Bulgarian), the language of the arbitration (English),
the applicable substantive law (Bulgarian law), the Secretariat suggests that the Court invite the
Austrian National Committee to propose the Chairman in this matter”, In another example, the
Secretariat stated as follows: “[i]f the two co-arbitrators do not agree on a joint nomination for
the Chairman of the Arbitral Tribunal, in light of the nationality of the partics (German and
Algerian), of their legal advisors (Germany, France and Switzerland) and of the co-arbitrators
(French and Swiss), of the place of arbitration (Geneva, Switzerland), of the language of the arbitra-
tion (French), the Secretariat suggests that the Court invite the Spanish National Committee to

propose the Chairman of the Arbitral Tribunal”, These examples are only indicative as to how the
ICC Court is being put in a position to exercise its discretion.
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inistrati i fer
. limits fixed by the ICC Court are purely admmlstratwe: In fact, 1f,12fénca0m
- iration of the time limits, a party nominates a F:o-arbﬂrator, the o
# el):ipprobably accept the nomination provided that it had not already app
wou

2 co-arbitrator on behalf of the party.

Sole Arbitrator

i 1l be
ticle 12(3): “Where the parties have agreed that the: dlsptuht:S(s]?:arbi_
- ::lved by a sole arbitrator, they may, by agreelpent, nommat;.tmtor s
s for confirmation. If the parties fail to nommate‘ asole ?r o e
;l;ia:l(;rys from the date when the claimant’s Request iorl Arb1tratmll;e o beer
ithin such additional time as may
ived by the other party, or wi ‘ . b
:)ec:lll‘;eSecietariat, the sole arbitrator shall be appointed by the Cour
¥

itrati : itrator
he parties may have agreed in the arbitration agreement that‘ a sole aﬂ?i ;fea ;)n
il * fhle) matter. In addition, after the dispute has arisen, thT par‘nli:sit may ::Dn o
o . l ’ i i tly seelk to agr
i ; 3 ties will frequently .
tbitrator. In the latter case, the part o e
; Sros.l:)anato act 4s-sole arbitrator. If the parties are unable to gggele) og zhg ::1- e b
- i imit specified by the Rules or extended by th \
ithin the time limit specified by . : - : e
tramrtr:-ltj’“c Court will appoint the sole arbilrator 1n accmdance. v_wtth alwere
then’ b"h: eriod from 2007-2011, 77 per cent of the Sole Arb]_tla o-rls1 bt
Dun‘nvtetd b)]r) the Court.”® Upon the parties’ joint request, the .Secretaltla‘fb \{”ar?, i
tnk‘m:ities in agreeing upon a sole arbitrator by prqvn(lflmg a lhst of §u1td ;i e
Acsp from which the parties can choose one within a given ]tlme pBS fr(;m Y
L ,‘eeding in this way, the parties obtain prop(l)sals of suitable narnmider '
prU(;l | source, which often is found more attractive than tomhave to co
neutra ;
name of a sole arbitrator proposed by one party to the other.

Three Arbitrators

i Il be
Article 12(4): “Where the parties have agreed th-at ti;h;en {:;s‘:)ll;t:qi::t e
resolved by three arbitrators, each party shall nomma' dippeci s
the Answer, respectively, one arbitrator for confirmation. It a g i
nominate a;1 arbitrator, the appeintment shall be made by the Court.

As revised, art.12 is only applicable where the parties have agreed that there are

to be three arbitrators. Therefore, where there 1s no agreemeu;,i ta;;:{.@leﬁ)ﬁ;:hi};[:Ee
ble and there is no requirement that a party nomlmate.an ar ! O
cRa;: Lexesl or the Answer. The parties are free to wait until the 1CC lilas Ziltension
theqnumber of arbitrators. However, where a Resplonde}?t ; gra;rﬁzenini i
to file an Answer, then in applyingl for the extension the Resp
i -arbitrator.
uﬂ%?ea;zféi?ai?oioﬁlgst:rii(t;roafor:j is best viewed as an unilateral ac]lfotf tglee;;’a;:iy
providing the nomination. The arbitrator only comr;:uts_ 1}1111 ?rrh he;éec é}ourt wrs
tration with the statement of acceptance and availability. The

i 3-445,
13 See Fry, Greenberg & Mazza, op. cif., para.> _ _
t S:z Slt;};pa1a, “Obtaining The Right International Arbitral Tribuna

Mealey’s IAR Vol.22 No.10, p.26.

I: A Practitioner’s View” (2007)
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designates the arbitrator when it confirms the arbitrator at a Court Session, Tpge
ICC has permitted withdrawal of a nomination where a nominee has not yet begp
confirmed.'® There may be timing issues with respect to withdrawal of 4 Nomina-
tion but it may be preferable to challenging a nominee once confirmed.!s

Article 12(4) raises two main issues. The first is the timing for the nominatipp
of the co-arbitrators. The second is how to select the co-arbitrator,!”

The procedure for nomination of the arbitraiors

Article 12(4) covers situations where the arbitration agreement provides for
three arbitrators. If the arbitration agreement expressly provides for three
arbitrators, then the Claimant will usually nominate an arbitrator in its Request,
unless it has a prior agreement with the Respondent that there should be a sole
arbitrator. If there is no such express provision as to the number of arbitrators,
but the Claimant is seeking to have a Tribunal composed of three arbitrators,
frequently the Claimant will nominate an arbitrator in the Request as well, If
there is no such express provision and the Claimant is seeking to have a sole
arbitrator, usually the Claimant will not nominate an arbitrator in its Request as,
in any event, the Claimant will have the possibility of nominating an arbitrator
subsequently under art.12(2) once the ICC Court has decided on the number
of arbitrators.

If a Respondent contests jurisdiction but makes submissions on jurisdiction,
one would expect that it would nominate an arbitrator. However, if a Respondent
has decided to ignore the proceedings then the Respondent is unlikely to nominate
an arbitrator. In such a case, art.12 provides that the ICC Court will appoint the
co-arbitrator for the Respondent. The Respondent’s failure to nominate an arbi-
trator will therefore not prevent the Tribunal from being constituted. '

Atticle 12(4) provides for nominations of arbitrators in the Request or Answes
However, this provision is subject to other provisions of the agreement beiween
the parties. The parties may agree on the timing of such nominations (as'well as
the qualifications of the arbitrators, for example) and in such circurnstances the
agreed timing is applicable.

»

' As to the ICC Court’s practice, see Fry, Greenberg & Mazza, op. cit., para.3-456,

1% In one case, a party nominated as co-arbitrator a lawyer who the nominating party subsequently
learned had worked with opposing counsel on a case, and was Pproposing to agree on a president who
also had a prior relationship with opposing counsel. In such a case, the new information was the
reason to withdraw the nomination, although the nominee withdrew on his own.

'7 Calvo, “The appointments, duties and rights of the ICC arbitrators (revisited under the new 1CC
rules)” (1999) RDAVIBLI No.3, p.361.

% For an cxample of the problems that can arise in ad hoc arbitration, see Cass civ Ire, State of Israel
v National Iranian Oil Company (NIOC), February 1, 2005, case No.404. In that ad hoc case, the
arbitration clause did not set the place of arbitration. Nor did it provide a default mechanism for
appointment of a co-arbitrator, although it did provide that the president would be chosen by the
president of the ICC Court. The State of Israel refused to appoint a co-arbitrator and, after an initial
refusal, the French courts appointed an arbitrator in its stead on the basis that France was the least
Inappropriate jurisdiction to do so and that it would be a denial of justice not to do so. For a
discussion of the case, see Tattevin, “NIOC v. Isracl: “The End’ . .. Or s 1£?” and Train, “Denial of
Justice in International Arbitration: How the French “Juge d’appui’ Extends Its Jurisdiction’, SIAR

2005:2, p.221 and p.230; Lazareff, “De I'amour du juge”, Les Cahiers de Parbitrage 2005/1 p.3 and
Gazette du Palais, Special Arbitrage, October 21-22, 2005, p.3.
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i o-arbitrator
Selecting a co-ar | .
f the principles of ICC arbitration is that each pa_rty sho_ulld. haf/e th:n i .
- : ate an arbitrator. In the international context, this Possﬁnhty 1stshet o
tofn Om;d to ensure that the arbitration will be conducted in a manner tha
saregu: i e !
i i ‘ tions of the parties. .
to consideration the post e or
be&;;tieq nominate arbitrators usually because the;lr arel kJ;OWIl t;) gll:; havi no
L i ional level, becaus
in- e counsel either on a profession level, ‘
i 13 ]11r(1) 1;Jsrior arbitrations, or because of publications, confelenc.ets, orf(?[;iej;
: i lee O
ls. Parties may seek the assistance of the ICC Natxona] Conﬁmlt (;e: e
i .to obtain a list of names of potential arbitrators. Ift fﬁy : n, e
gmmtzriat of the ICC Court will not get involved in that type of discussion.
ecre . :
ICC does not maintain a list of approvgd arbltratqrs. o i 3 Epedone
In addition, lawyers (and sometimes parties) often

bll.! atO el[llEI 1 hOﬂ or by /10€ on nce.
al ar 18 m pe 5011, h ele (5] V 1(1 0C [6] ence ost

involve

otenti . lephons
Iei1'l:»itrat0rs accept interviews, although a diminishing

l v s i '€ 1 1 d
Att a5 ]JJ- ter Vl‘e 1 SOom f T Of 1sCussion are en
he Sas ﬂlese WS OI at eaSt ome 10 (] S s i t e

i tc ensure that the potential co-arbitrator has no confllcltlof. u;ll:erl{:ls;t,t hlz

E Of_dﬂl t(" t: and wishes to act as arbitrator. Moreover, familiarity wi h

Calm"lt' Otoicilsnic,:cepted and expected. The parties have opted for a systenfl hllrsl

L.c};élintﬁ’c;y nominate one arbitrator and are entitled to have some awareness o

A :

g appmac? m:trl?rfz\l:}?;a party can and cannot discuss with-a c:o—arbihtatori
i 0b(l)ishedl the Guidelines on Party Representation in Luternatlon]?

s EA' has’ puZOl?; These Guidelines are not binding unless adopted by tde:

Arbtlizr: tlﬁ tllllley do -provide a point of reference to judge contacts. As regards

par

co-arbitrators, the Guidelines state:

i Parte
«g Tt is not improper for a Party Representative to have Ex
Communications in the following circumstances:

(a) A Party Representative may communi.cate _with a prospectt.]vee
Party-Nominated Arbitrator to determine his or her expetr 1scf,:
experience, ability, availability, willingness and the existen

i i i f.
of potential conflicts of interes . ‘ _

(b) A garty Representative may communicate with a prospecfl.gle

or appointed Party-Nominated Arbitrator for the purpose of the

selection of the Presiding Arbitrator.

[

— . . . _—
(d) }While communications with a lprospectwe Palfiy Nqn"i]ij(:;z::z .
Arbitrator or Presiding Arbitrator may include a general descrip

. ; : =
19 See Aksen, “The Tribunal’s Appomtinen‘
Arbitration, op. cit., p.31; Lowenfeld, “The Party-
Leaeling Arbitrators’ Gufde
idelines for Interviewing, e
gz:ﬁil:;zial Arbitration” (1998) Arb Int Vol.14 No.4, p.395 at p.42

Arbitrators in a Nutshell”, op. cit., at p.262.
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the dispute, a Party Representative should not seek the views of the

prospective Party-Nominated Arbitrator or Presiding Arbitrator on
the substance of the dispute.

Comments to Guidelines 7—8

[..]

The following discussion topics are appropriate in preappointment
communications in order to assess the prospective Arbitrator’s exper-
tise, experience, ability, availability, willingness and the existence of
potential conflicts of interest:

(a) the prospective Arbitrator’s publications, including books, articles
and conference papers or engagements; (b) any activities of the prospec-
tive Arbitrator and his or her law firm or organisation within which he
or she operates, that may raise justifiable doubts as to the prospective
Arbitrator’s independence or impartiality; (c) a description of the
general nature of the dispute; (d) the terms of the arbitration agreement,
and in particular any agreement as to the seat, language, applicable law
and rules of the arbitration; (e) the identities of the Parties, Party
Representatives, Witnesses, Experts and interested parties; and (f) the
anticipated timetable and general conduct of the proceedings.”20

The concern is that a party should not select an arbitrator in a manner that will
result in a biased co-arbitrator. This can arise, for example, if an arbitrator has
taken a position with regard to the dispute.?! Asa result, discussion of the merits
in any interview should be limited to the nature of dispute.

As noted in the Guidelines there is no prohibition on a party interviewing a
potential arbitrator to discuss the name of a potential president. Indeed, this is
both necessary and expected because in choosing an arbitrator one is affecting the
appointment of a president.

This occurs on several levels. Under

arbitrator with the nationality of the other party and the other party picks an arbi-
trator with the same nationality,

the ICC will consider that there is no-9bjection to
having a president with the same nationality. For example, if a Fréneh company
has an arbitration with a Swiss company and the French company: and the Swiss
company both nominate Swiss co-Arbitrators, the ICC Court will assume that
there is no objection to appointing a Swiss president.?? This reflects in fact the

view in many quarters that nationality is less important a factor than it may have
once been.

ICC practice, if a party choosés- an

With regard to the procedure, it is generally not appropriate to discuss specific
issues of procedure that a party knows will arise in the arbitration. However,
discussion of the general procedural approach would not appear to raise the same
problems. One of the variants from arbitration to arbitration is the procedure to be

* See also the “green list”
out in Pt, IIL.

*! See IBA Guidelines on Conflict of Interest in International Arbitration, s.4.5.1, Pt III App.11.
%2 This may be reinforced if both partics are, in the example, acting through Swiss counsel, Whenever

doubts exist, the Court will normally make sure that there is no objection from the partics to having
a president sharing the same nationality as one of the parties.

of the IBA Guidelines on Conflict of Interest in International Arbitration set
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2 s iﬂ ider, “Combining Arbitration with Conciliation” _(] 996) ICCA VCongJVe.s.s_ hcmelr i,t sl

e ising the results of a survey as follows: “with respect tq 1}10, qu_cstlon W her it was

atp- T, -Summ.msm%itratnr at ‘both parties’ request, (a) to actively participate in scttleman neegricaTl

"i_PpTOPﬂate Sk ca seitlement formula, a predominantly ncgam_’e_ answer came Fror_r]l.l 1(1}'1 e

ey plr"?posd 58% respectively), an overwhelmingly positive answer from tl 6653/ "

o {;2"/:J :sd 100%) and a positive answer from the rest of continental Eurong (d qu e
?Eg;p){’)’n?flnztssgmatiuon where the practices vary widely, it is important to canvass the attitude

o).

potential arbitrator.
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confi i i n
n ;rmz.l:‘lon liltlll’:SlIal'lt to Article 13. Should such procedure not result j
nomination within 30 dﬂyS from the confirmation or ﬁppﬂil’ltﬂ]ﬂﬂt of tha

e

co-arbitrators or any other time limi
! e limit agreed by the parties il
Court, the third arbitrator shall be appointed by the (Il‘)ourt oriedbyes

addAi{it;i}eml}fd) 1fs b]atste_d onl the second part of art.8(4) of the 1998 Rules with th
efault time limit of 3 i ]
A i of 30 days for the co-arbitrators to agree on the
e el;cl;a?e(.‘}) proxcxlldes that the ICC Court shall appoint the president “unless the
agreed on another procedure for such i i
art.12(5) recognises express] o subiect 1o o N
t. | § y the autonomy of the parties,? subi :
: P! parties,* subject { i
;;tn1113ﬁ7§d by t.he parties or the ICC Court and the confirmation ﬂequilf;il:ntm?e
for.e b. eper.ldmg on the circumstances, the president of the Tribunal can ths i
© appointed by the ICC Court, the parties, the co-arbitrators or pur i
ani/? other procedure agreed by the parties. PUREIE
or arbitrations between 2007-2011, i
. _ 07— , in 39 per cent of the cases,
fi(}))i;l)](;lmted the president of t!:e Tribunal. In 51 per cent of the cases, the co—;l‘b}ilf ItCC
_]ro y }erollalosed thle president. In 8 per cent of the cases lilB parties 'cr)? ?lrs
pmg;);e_ tda? president.?s These figures demonstrate the importance {)f1 uthy
p : : ires 1scuss§d below and those discussed under art.13 with re i
selection and appointment of presidents. P

As discussed below, usually the selection of the

i s, B president is carried out through

: in some instances, the parties deal di i

7 : som X ire

r;c;te_nlm.l p_remdep[s. The IBA Guidelines on Party Representation in Int o 'Wlth
bitration provide as follows with respect to . oy

president: party communications regarding a

“8. It is not im 2
proper for a Party Representative t
nat imp: f o have
Communications in the following circumstances: Sk

) A Par " . ;

g )CO Party Rep'resentdtwe may, if the Parties are in agreement tha* such
mmunication is permissible, communi i )
m : sible, municate with a prospective

Presiding Arbitrator to determine his or her expertise gxperience

ability, availability, willin .
2 ] NCcss s - . .
of interest.” o & and the existence of potential conflicts

As regards the substance of the ¢ icati
with respect to co-arbitrators. ThoSZTS;H;:ZE?;]CS;;}sleedszrﬁ:v:ﬂes rea e
deio:;e;f?ir;tnols n:zre:n;quent_ for the co—arb%trators to seek to agree on a presi-
ot st ICIE enbl.? c.andldates for president and submit those lists to the
A N— ai{ ]{1 rathn clauses expressly authorise the co-arbitrators to
o, nt of the Tl”lb'lll?al, and thereby modify the ICC standard arbitra-
use. But even where this is not the case, many parties will agree at the start

of itrati i
the arbitration to defer the selection process first lo the co-arbitrators, and only

s ;
. Regarding party autonomy under the
“ In 2 per cent of the cases, presidents

Rules, see above, para.0—46 (Re: Principle No.6).

s gl were appointed by another method. Fry, Green berg & Mazza,
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if they cannot reach agreement ona president have the ICC Court make the choice.
The reasoning is very simple: if the co-arbitrators select the president, he or she
will have their full support and trust, and often, although certainly not always, the
co-arbitrators would know the prospective president.

The appointment of the president by the 1CC Court usually involves an element
of surprise for both the parties and the arbitrators. The main incentive for the
parties to agree on the president is a concern about the unknown. Many lawyers
are satisfied with the presidents appointed by the ICC Court after the parties have
failed to agree on the president. Others are much more reserved. Moreover, the
position of the parties will vary based on the circumstances and the nature of the
arbitration. If the parties are involved in a very technical or specialised field of
arbitration, they may prefer to agree on a president.

Frequently, the party-appointed arbitrators will, with the agreement of counsel,
seek to agree on a list of possible candidates for president. Usually, the
co-arbitrators will agree that they can discuss the persons on that list with the
party appointing them. Therefore, in many cases, the discussion of who the presi-
dent should 5% is done by the parties indirectly through the co-arbitrators. There
is some discussion as to whether the co-arbitrators should be permitted to have
these sepaiate conversations with the lawyers who appointed them. Provided that
the ¢ rstem is clear and applies to both parties, it is difficult to see the objection as
414 12(4) gives the priority to agreement on the appointment procedure by the
rarties. However, there is generally no obligation of the co-arbitrators to review
the names of the potential president with the party appointing them, unless this
obligation has been specifically imposed on the co-arbitrators.?” Nevertheless, the
authors view it as far preferable for the co-arbitrators to obtain the approval of a
nominee for president from the lawyers who nominated them.

The importance of the agreement between the parties as to the method of
appointment of the president isunderlined in the case of Encyclopaedia Universalis
§4 v Encyclopaedia Britannica.® In that case, the co-arbitrators were to seek to
agree on a president and if they were unable to agree the president was to be
appointed by a court in Luxembourg.?’ The co-arbitrators were appointed and
were in contact with regard to the arbitration and the procedure but failed to

21 TG Paris, April 4, 2003, S4 Loris Azzaro v sociéié Clarins et autre, (2005) Rev Arb No.1 p.162,
note Jaeger (“If it is common practice, in an arbitral proceeding, that the arbitrators have the partics’
agreement on the choice of the third arbitrator, there is no such obligation on the contrary; indeed,
the independence of the arbitrators towards the parties must lead them, where there is a difficulty,
to find an agreement among themselves without having necessarily to take into account the opinion
of the parties.”) (Authors’ translation).

% Ereyclopaedia Universalis SA v Encyclopaedia Britannica, 2005 US App LEXIS 5157 (2d Cir.,
2005). See also Appeh‘a.fionsgerr'ch.! Kanton Baselstadt, September 6, 1968, (1976) YBCA p.200;
Schweizerische Juristenzeitung Vol.64 (1967), p.378; Corte di Appello di Firenze, April 13, 1978,
Rederi Aktiebolaget Sally v S.rl. Termarea (1979) YBCA p.294. More generally, see Jarvin,
“[rregularity in the composition of the Arbitral Tribunal and the Procedure” in Enforcement of
Arbitration Agreements and International Arbitral Awards—The New York Convention 1958 in
Practice edited by . Gaillard and D. di Pietro {Cameron May, 2007). See also para.13—4 n4.

2 The contract provided “[uJpon the failure of the two arbitrators to reach agreement upon the choice
of a third arbitrator, the third arbitrator, who must be fluent in French and English, shall be appointed
by the President of the Tribunal of Commerce of the Seine from a list of arbitrators maintained by
the British Chamber of Commerce in London at the request of the arbitrator who is first to make
such a request”.
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the hea.r.mgs are organised smoothly and effectively and that any issues that

_dealt W‘lth prior to the hearings are so dealt with. In addition, there mav b -
mngs, either by telephone, videoconference or in person t(; deal wiﬂ)i > helar-
prf)cedura] issues, such as disclosure of documents. However, these ar. .
oriented tq the procedural issues and not case management, ’

The main aspect of art.24(3) is the recognition that the Tribunal may ag
fu1.'ther procedural measures and modify the procedural timetable [)} el
Tribunals will adopt a series of procedural orders to deal with issues as.th Sual_ly,
(.suc.:h as production of documents). In addition, there may be issues ase ); -
timing gf submissions and the need to modify the procedural timetable as g )
The Tribunal has the right to adopt such measures and change the pr IZSUIL
timetable afier it has consulted with the parties and subject to the Ovenﬁd(i)rfz c;:t?

to ensure that each party has a reasonabl i i
_ 5 & opportunity to pr
discussed under art.22(4). . Y 10 preemt I sy

€ generally

Article.24(4): “Case management conferences may be conducted thro

a meetln‘g in person, by video conference, telephone or similar mean;l gl;'
Ctl'mmumcatiﬂn. In the absence of an agreement of the parties, the arbit Dl
tribunal shall determine the means by which the conference will l;e condu ttr:;
The arbitral tribunal may request the parties to submit case mana e;le t
proposals in advance of a case management conference and may requgest :Il:e

attendance -ﬂt any case management conference of the parties in person or
through an internal representative.”

To be cost effective, it may be advisable to hold a case management conferen
by. telephone or video conference. The second sentence of art.24(4) provid t}:(ie
Tr:bL}nal with the right to determine the method of holding the confeﬁence i

TrJl_)un.als can and usually do request that parties comment on the r;) osca
organisation of the case management conference prior to it being hpeldp “h
comments are usually intended to cover all matters to be dealt with ai tbé 'Aas&
management conference including comments on the draft Terms of Re“*reﬁceu oe
the plfocedural issues to be adopted pursuant to art.22(2), the procedu:re:‘ .:imet:;blz
and, In some cases, whether the parties wish to consider the ¢dse ménagement
techniques in App.IV. The priority for many arbitrators is to encourage the parties
not' qnly to comment, but also to confer with or among each other with a VI; t
arriving at joint proposals for the procedure. ol

Article 25 Establishing the Facts of the Case

1 The arbitral tribunal shall proceed within as short a fime as
possible to establish the facts of the case by all appropriate means.

2 After studying the written submissions of the parties and all
documents relied upon, the arbitral tribunal shall hear the
parties together in person if any of them so requests or, failing such a
request, it may of its own motion decide to hear them.

3 The arbitral tribunal may decide to hear witnesses, experts appoint-
ed by the parties or any other person, in the presence of the parties,
or in their absence provided they have been duly summoned.

4 The arbitral tribunal, after having consulted the parties, may
appoiiit one or more experts, define their terms of reference and
receive their reports. At the request of a party, the parties shall be
given the opportunity to question at a hearing any such expert.

5. At any time during the proceedings, the arbitral tribunal may
summon any party to provide additional evidence.

6 The arbitral tribunal may decide the case solely on the docu-
ments submitted by the parties unless any of the parties requests a

hearing.!
Itroductory Femarks.........ccovoovvciiiini 25-1
Article 25¢1): Establishing the facts of the case ..o 259
Article 23(2): Hearings.....coovvvvvinsiimiiinis e 25-20
Article 25(3): Hearing witnesses and eXperis..........cuvnn. 25-26
Article 25(4): Appointment by Tribunal of an expert.................... 2547
Article 25(5): Tribunal s right fo require additional evidence...... 25-57
Requests to Produce by Parties...........cccoovvieennn. 25-60
Requests to Produce from the Tribunal.................. 25-74
Obtaining of documents through local court
PFOCEEAIAZS .ot 25-78
Art, 25(6): Documents only arbilyation..............coovieimiiinininns 25-85

Introductory remarks

To decide a dispute in an ICC arbitration, the Tribunal has to ascertain the
facts and will receive submissions from the parties. Article 25 refers to “estab-
lishing the facts of the case”, but the procedure will deal with both facts and law.
Since the rules of law applicable to the merits of the dispute will frequently not
be that of one or more of the arbitrators, legal submissions will usually be
detailed. This is particularly the case if the dispute raises not just questions of

| Article 25 corresponds to art.20 of the 1998 ICC Rules. No substantive changes have been made.
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contractlual interpretation and/or the principle of good faith but defenc

fhna tal)g;:?ble] lavsf. In ICC arbitrations, there is no generally acceptedeso?]i%d

et g; ig;w is e;ﬂ Iilssue of falct” or that specific rules of law must be prm?: :

i v nce. However, in many cases the parties will submit ex ;
ports on the rules of the governing law, particularly with respect 3

applicable to part of a dispute.’ Spect To T
The Terms of Reference provide the framework for the arbitr

but, as discussed under art.23, they generally do not set out the det

to be followed during the arbitral proceedings. That procedure i

upon by .the Tribunal and set out in procedural orders in accorzisa

f’tfter having sc')licitec.l the view of the parties through written or oral submiss;

;1; ;if;?gin;etglaﬁ?aﬂ: with gr];ij and 24. The basic principle in J'ntemast?;i:
) s e parties, within certain limits :

Where the parties do not agree, the Tribunal genere[lll;lzgt: %;Zl?jczzziml?sgﬂ-

u C-

7 5
t]Ce tl € ] ll)ul]ai u ually deClde upor the pIOCedLlle aﬂﬂl’ COIlSLl] tatl 1 1 h ]

al proceedings,
ailed procedyre
usually decideq
nce with art.22,

n Tl-le fa;lct .that lthere is no procedural code for international arbitration makes thi
al<.33.lt at varies tl_le most from arbitration to arbitration. That is perhaps harcllS
surprising, International arbitration is flexible and evolving, as ,ar th ci y
that it aims to resolve. j .
: {-lowever, within that b_road framework, there are guidelines as to how the arbj
dra pr()(;edurc‘:bm;y be arrived at. In the context of ad hoc arbitration, such a proce-
ure 1s described in the UNCITRAL Notes on Organisi itral :
escl ganising Arbitral Proceedings.*
rofllllose pr:jnmples can lbe adapted to ICC arbitration, which also provides commegr?tls
o ;}_g)geRu;e. Molge }Ic‘inportanlly, a group of international practitioners developed
ules on Evidence, which are discussed further b hi
[ v elow (and which are

EL;; in P,} IIL, App.10) and which are often referred to in ICC arbitration.’ In adcsl?-t
e ) 1a zils Fo.rce created lby the ICC Commission on Arbitration publiskea -a
AI{J;I; up fite;d in 2012 entitled “Techniques for Controlling Time and Cf)';i‘ in
! 1ratlop .% That report pr_ovides comments on procedural aspects.of ‘LLrEikt,ra—

ion, palrtlcularly with a view to reducing costs and time invdlved i
proceedings. K e
ltnl previous editions of this Handbook, we have referred exiensively in
f}f;:ﬁl to the IBA Rlules on Bvidence. Since the first edition of the Handbyook

s or principles based on them have been i i

ths . ncip . increasingly accepted in
international arbitration to the point, where in international arinJtration

3 s i . .
1(13;:) ll‘.lgg ﬁ%ect_ of furg ?11'0WI euria, sce Kaufmann-Kohler, * *‘Tura Novit arbiter’—est
c? Reflexions sur le statut du droit de fond devant I: itre i i D
ble? rle st arbitre int i
. §sﬂexmns sur le dJ:azl désirable en I'honneur du Professeur B o
for :—:xz_upple, if Swiss law is the substantive governing law b
0r1_-naht1csf undelr Cayman Islands law, parties may submit e
; while dealing with Swiss law as the law to be argued.
: i:zlp/r;w;lw uncitral.org [accessed November 20, 2013]
b : ] , 2013].
hcar] abc; uzi:t;::)ar% galscis and thFcnj gc}unscl who are not actively involved in international arbitration
r ab ules on Evidenc i i
T ¢ for the first time when they are being referred to in an
8 hitp:/iwww.i
Cofpn.:nisggilfl:{:e\ggg.c;;g{rAed}\]chacy-fCodcs-andﬁRulcs/Document—centre/20'll/ICC-Arbilratiun
4 - -on-Techniques-for- ing-Ti sts-i iirati :
N B q or-Controlling-Time-and-Costs-in-Arbitration

ce bien raison-
in De Lege Ferenda
Alain Hirsch, op. cit,

ut one of the issues relates to corporate
xpert evidence on Cayman Islands law,

[accessed
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generally, and not just in ICC arbitration, these principles have become a
standard point of reference.

Nevertheless, there is still an underlying theme with regard to procedure which
;s sometimes the relative influence of the common law and civil law approaches.”
Article 25 provides that the Tribunal shall proceed to establish the facts of the case
by all appropriate means. This provision reflects an obligation on the Tribunal to
direct the proceedings, as one would expect in civil law proceedings given the
inquisitorial approach of the judge in a civil law jurisdiction.® However, the
reference to appropriate means gives the Tribunal the latitude—which most
Tribunals use—to ensure that the parties take the proper steps to furnish the
memorials and evidence required to establish the facts of the case. As discussed
below, the appropriate means to establish the fact is frequently a hybrid of methods
using elements from various civil and common law systems.

As mentioned above, the Tribunal will consult with the parties prior to estab-
lishing the procedure and should do so at the case management conference
discussed under art.24. When the Tribunal submits a draft of the Terms of
Reference to the parties, it may well submit either a list of procedural points for
consideratiorl by the parties or a draft procedural order.? This permits the parties
to comment on the proposed procedure in advance of the Terms of Reference or
procedira. hearing. To the extent that the parties agree on the procedure, the
Ti5tual will usually give this agreement considerable weight. Indeed, a failure to
futlow a procedure agreement by the parties may give rise to an objection under

7 The common law/civil law nomenclature is, in some respecis, mislcading. There are very significant
differcnces in procedure between that in the United States and in England, for example, or between
the procedure in France and Germany of Switzerland, However, to the extent that the terms are
shorthand for differing national procedural approaches in certain jurisdictions, they are useful.
Moreover, the view that international arbitration procedure is now independent of national proce-
dure, while understandable, fails to reflect the ongoing interaction between national procedure and
international arbitration. One of the advantages of international arbitration is that it can continue to
adapt procedure to the requirements of each arbitration and it may be that national procedure
provides very useful tools in this respect. For a general discussion, sce for example Paulsson, “The
Timely Arbitrator: Reflections on the Béckstiegel Method” (2006) Arb Int Vol.22 No.1, p.19 (“What
the presiding arbitrator needs to do is to consult with counsel in order to understand their desiradata
and expectations, and fo explain those of the arbitral tribunal”; Lazarcff, “L’arbitre singe ou
comment assassiner Iarbitrage” in Liber Amicorum in honour of Robert Briner, op. cit., p 477, at
p.485, emphasising the necessity to make a distinetion between the rules of procedure which must
be respected by the Tribunal failing which the Award may be challenged and sct aside (art.15) and
{he instruction of the case itself which is within the power and control of the Tribunal unless
contractual restrictions have been imposed in the Terms of Reference (art.20); Pictrowski, “Evidence
in International Arbitration” (2006) Arb Int Vol.22 No.3, p.373; Cordero Moss, “Is the Arbitral
Tribunal Bound by the Parties’ Factual and Legal Pleadings?” SIAR 2006:3, p.1; de Boisscson,
“Comparative Introduction to the System of Producing Evidence in Common Law Countrics and
Countrics of Roman Law Tradition” in ICC Publication no.440/8, Taking of Evidence in International
Proceedings (1990); Reymend, “Civil and Common Law Procedures: Which is the More
Inquisitorial? A Civil lawyer’s Response” (1989) Arb Int Vol.5 No.4, p.357; see also Blessing, “The
ICC Arbitral Procedure Under the 1998 ICC Rules—What Has Changed?” (1997) ICC ICArb Bull

Vol. 8 No.2, p.16 at p.28 and “The ICC Arbitral Process (Part I1I): The Procedure before the Arbitral
Tribunal” (1992) ICC ICArb Bull Vol. 3 No.2, p.18.

§ Reymeond, “Civil and Common Law Procedures: Which is the More Inquisitorial? A Civil lawyer’s
Response”, op. ¢it., p.357.

% A example of such a list is provided in Pt II, Document 14.
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art.19 and art.22, the applicable law of arbitration'® and/or

Convention.!! B Ty e

Tri ; .
ribunals will often ask the parties to comment on procedural aspects such
as

the following which are discussed under the provisions of arts 25 and 26

to in parenthesis: e

(1) the number of memorials and the time required for their preparation (art.25(2))
(2) the timing and method of submission of documents (art.25(2)); ’

(3) the use of witness statements and interviewing of factual witnesses (art.25(3))

(4) expert evidence through the Tribunal or the parties (art.25(4));
(5) whether and when there should be disclosure of documents, (art.25(5));
(6) confidentiality of documents submitted (art.22(3));

(7) whether there should be hearings and how the hearings are to be cond
and the use of cross examination (art.25(6) and art.26); -

(8) whether there should be a transcript of the hearing (art.26);

(9) the submission of i ief:

g post-hearing briefs and/or th i i
e sretet e e holding of a separate hearing
Artif:le 25(1): “T%le arbitral tribunal shall proceed within as short a tim
possible to establish the facts of the case by all appropriate means.” o

Ca;;ndAerrﬁiI]'tl; 0((11)3 i_t is the obligation of the Tribunal to establish the facts of the
. e mposes a further obligation on the Tri i
e S N e tio e Tribunal as it states that
s final Award within six th
Reference. This time frame is iff bt
. very difficult to follow and is not i
submitted to ICC arbitration. Arti s for axtener Ay
" cle 30(1) therefore provides fo i
nitte . I extensinns.
th'e 1§q111remgnt t.hat the Tribunal take the initiative to complete the '"'\lc:aI e
w1lt\ljlm a certain time frame is unlike that in most national courts N
s ;I;Tgpigﬁ: diorf the pro;eedings is important at all stages of(the arbitration
: gs may have to besadapted to changing ci .
. : . stances, and th
parties may perceive ever more diverging i a5 the proce : ;
ging interests as the procedure d
Therefore, on each occasion o i i e oo
] n which the Tribunal changes th i
. e
Sho’]'l‘-]ljd ensure that the result is not to derail subsequent prociedings e
o Esdezﬁlled n;eang for establishing the facts of the case are discus.sed under the
other subsections of art.25. However, it should b ishi
e ' ) uld be noted that establishing
pends basically on evidence provided b i
: . e : y the parties and
their counsel in ICC arbitration. It is seldom that a Tribunal will take thI:: initiative

zdings

1 Arti .

& t;::clcprl j’éclc)1 1?:; FTBE;H\]JCITRAL Mo@c] La“_f gives priority (o an agreement between the parties as

i de, d {”) of th; English Arbitration Act 1996 is to the same effect: “It shgll be for

cide all procedural cvidenti i i the ‘
| kot P ral and evidential matters, subject to the right of the partics to agree
! Article V(1)(d) i i i
provides, inter alia, that recognition of an A
i ’ \f é < i
procedure was not in accordance with the agreement of the ;?;—‘?1?31‘1[3, b(]f,f‘eﬁlSEd b
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{0 collect and review evidence from sources other than the parties. Nevertheless,
Tribunals may do so at the request of a party or to some exient even through a
Tribunal-appointed expert.

In deciding on the appropriate means to establish the facts of the case, the 25-12
Tribunal will have to take into account the basic procedural requirements discussed
under arts 19 and 22 above. The Tribunal will also have to decide on several basic
differences that may arise between the parties and between counsel and the
Tribunal.

The first difference is that Claimants (or counter-claimants) usually wish to  25-13
pursue their claims actively. Claimants have the initiative as to bringing the
proceedings and usually will do so after they have prepared for it. Claimants
(or counter-claimants) stand to Teceive a payment if they win. Therefore, their
financial incentive is to complete the proceedings rapidly.

Respondents usually have not chosen the timing of the dispute, although they 25-14
may well have advance warning of it and have had an adequate time lo prepare.
Respondents without a counterclaim are faced with a financial incentive to delay
if there is a real“isk of loss, although terminating legal proceedings may after all
also be in a Festondent’s interest from a cost and time point of view. However, in
many casec, ‘here is at least the perception that Respondents may seek to delay
matters, Additional parties joined pursuant to art.7 may have particular procedual
cenicarns as they may be peripheral or have conditional claims.

1he second difference is that ICC arbitration is applicable in a wide range of 25-15
situations with parties having varying financial resources. The parties may be
major groups or companies with substantial turnovers and revenue, governments
or state enterprises. But the parties may also be relatively small distributors,
contractors or buyers (for example, of industrial equipment), sometimes acting as
individuals, or through small companies, of which these individuals are the sole
ot main shareholders. Funding the costs of an international arbitration, including
the legal costs of foreign counsel and the travel of the party, its witnesses and

experts to a foreign (and sometimes distant) place of arbitration will strain smaller
parties and even more so when they come from developing countries. The appro-
priate means to establish the facts of the case for one company with large resources
may be totally out of reach for smaller companies or individuals. As a result, an
important issue in some arbitrations is providing dispute resolution that is acces-

sible for smaller companies or individuals.?

The third difference is that the Tribunal deals in general with counsel of the 25-16
parties and not directly with the parties. Therefore, issues as to timing and expense

are affected by the commitments—and preferences—of counsel. If both counsel

agree on additional time periods, it will be difficult for the Tribunal not to respect

that agreement. But if the additional time periods are requested by one counsel,

12 The issuc has been reviewed in the consumer context in the Gateway computer cases in the United
States. Gateway proposed AAA arbitration as a less costly alternative. Sec Brower v Gateway
(and also Klocek v Gateway) case, cited at para.0-32, n.22 rejecting the enforceability of an ICC
arbitration clause based on unconscionability. Section 33(1)(b) of the English Arbitration Act 1996
provides that the Tribunal shall “adopt procedures suitable to the circumstances of the particular
casc, avoiding unnecessary delay or expense, S0 as to provide a fair means for the resolution of the

matters falling to be determined.”
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asesggﬁL;nginr:t;sst Ii{;:gbulz 31111d its obligation to establish the facts of the cage “in
The fourth difference is that the parties may disagree strongly on wheth
separate out legal issues to be decided: whether to bifurcate proceedin .
issue of whether the Tribunal holds separate, initial hearings on thresholdgs. ol
that may mgke further evidence unnecessary is one of the early basic diff::a
Eﬁiurgzydin.sg between the parties. But typical issues that are decided at the (;eutset
) : .
olade der ﬁzl%ﬁsbi; ;ci ltshs applicable language, the applicable law and the Jjuris-
The pan:ties and their representatives are under a good faith oblizati
coopergte in the arbitration procedure. The duty of party representatives%na Dl? -
the subject of a working group of the IBA that has resulted in the IBA GuidS l'een
on Baﬁy Representation in Intermnational Arbitration. These Guidelines a;:mes
bmfihng. as such although they may be adopted by Tribunals. Méreove n}?t
G_uldehnes deal with very sensitive issues such as the duty of the lawyers in f:] e
with respect to facts and provide for consequences for a failure to compl W\{lo %ed
or not these will be widely-adopted, it is worth noting some of the prin)::.iplese th::

the Guidelines set out with respec ishi
: pect to establishing t
oy Sy markin ing the facts of the case. They

tters
nceg

9_. A Party Representative should not make any knowingly false submis
sion of fact to the Arbitral Tribunal. "
10. In the event that a Party Representative learns that he or she previ-
ously made a false submission of fact to the Arbitral Tribunal. the Party
Represen‘Fative should, subject to countervailing conside;ations of
confidentiality and privilege, promptly correct such submission.

11: A Party Representative should not submit Witness or Expert
evidence that he or she knows to be false. If a Witness or Expert intends
to pres.ent or presents evidence that a Party Representative knows or
latef‘ discovers to be false, such Party Representative should promptly
adv1se. the Party whom he or she represents of the necessily of tak;ﬁ;
remedlall measures and of the consequences of failing to *do sou
Depc?ndmg- upon the circumstances, and subject to cousieryvailin :
considerations of confidentiality,and privilege, the Party Representativ§

should promptly take remedial measures i i
, which may incl
more of the following: =

(a) advise the Witness or Expert to testify truthfully;
(b) take ?egsonable steps to deter the Witness or Expert from
submitting false evidence;

(c) urge the Witness or Expert to correct or withdraw the false
evidence;

(d) correct or withdraw the false evidence;

(¢) withdraw as Party Representative if the circumstances so
warrant.

13 Tallerico and Behrendt, “Th " Bi i
: ; e Use of Bifurcation and Direct Testimony Wit i
International Commercial Arbitration Proceedings” (2003) J Int Arb Vol 2}(,] N; gciszgtsatcments i
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Many of these principles are in fact applicable amongst members of national ~ 25-19

bar associations. And there is no reason why a similar standard should not be
applicable in international arbitration, although the issue of enforcement is a real
one.' The main sanction for perceived misbehaviour in this respect is most likely
to be in costs.

Article 25(2): “After studying the written submissions of the parties and all
documents relied upon, the arbitral tribunal shall hear the parties together
in person if any of them so requests or, failing such a request, it may of its
own motion decide to hear them.”

Article 25(2) requires that the Tribunal “hear the parties” after review of the
submissions and documents. The Tribunal is therefore required to meet with the
parties and receive their oral submissions. The wording of art.25(2) renders a
hearing necessary, even if the parties have previously held an organisational
hearing, unless the parties dispense with the hearing. As discussed under art.25(3),
the Rules do not require the Tribunal to hear witnesses, although this may be
necessary to maet due process requirements of the law of the place of arbitration
for examplz.

The veritien submissions of the parties refetred to in art.25(2) are usually the
memotials of the parties. In a medium-size or large ICC arbitration, often each
pzity will have the opportunity to submit two memorials prior to the hearing. The
naziies normally submit documents as exhibits with their memorials.® The details
as to the organisation of the documents are set out in the procedural order, Witness
staternents are sometimes filed in connection with parties’ memorials, although
they are also frequently filed after the memorials themselves. The timing of filing
witness statements is an important procedural step that the Tribunal will have to
decide unless the parties have agreed on how to deal with it.

The Tribunal is required to hold the hearing after studying the parties” written
submissions and all the documents that they rely on. However, this does not
prevent the Tribunal from requesting additional documents pursuant to art.25(5)
after the hearing and then deciding the case. The issue in each case will be whether
the additional documents are of such a character and importance that the Tribunal
should, under the Rules or applicable law, give the parties an opportunity to
express their position orally with respect to them.

14 The IBA Guidelines on Party Representation provide in part as follows regarding enforcement:
“36. [f the Arbitral Tribunal, after giving the Parties notice and a reasonable opportunity to be heard,
finds that a Party Representative has committed Misconduct, the Arbitral Tribunal, as appropriate,
may:

(a) admonish the Party Representative;

(b) draw appropriate inferences in assessing the evidence relied upon, or the legal arguments
advanced by, the Party Representative;

(¢) consider the Party Representative’s Misconduct in apportioning the costs of the arbitration,
indicating, if appropriate, how and in what amount the Party Representative’s Misconduct lcads
the Tribunal to a different apportionment of costs;

(d) take any other appropriatc measure in order to preserve the fairness and integrity of the
proceedings.”

15 See App.IV suggesting that the Tribunal and the parties consider “requiring the parties to produce
with their submissions the documents on which they rely™
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i ;ll“]i]; ze\gzgzrn;? olf a h;:armg pursqant to art.25(2) appears to apply to the issue
° 5, which inc u(?les a partial Award. Therefore, and although art.25 ol
oes not require that the Tribunal has to accept every request for a heari @
Izaalrf:y,1L theredls an argument in such cases that the Tribunal must holsa;mg o
rior Lo i i i
Sable b \tl}oirézinﬁ}{eéward under the Rules, including a partial Award o
. Ttechmcally, thf:: requirement of hegring the parties is probably best viewed as
ast an opportunity to hear both parties at the same time and providing th 5
with the opportunity to respond orally to the position of the otherg'departmS
comments and guestions of the Tribunal. It is not clear that the reSIL:'e -~
gjﬁg l;zlill'lliltew;thlt:]ephone conferences or video communication letcilli)r;:l \z?tt}j
nts. It one party insists on a i i - thy i
meti/ b}? necessary to meetp thr;yrequirementsi?frfgggj?zmg for the heerinz i
afterrtlic;‘llsi ric:(szt)u ésies:j]l?}?; E:a ;(;e;«ihj:?zr and l}wa the Tribunal should deliberate
_ 3" written submissi i i
parties orally. Ip the authors’ experience, the eﬁiéiszilc:)lfso?ltl}(lie ];:llfsre t(;e]:ft:anng ﬂlﬂ
ings and sometimes even the quality of the ultimate Award is often i?n g Prg‘feed-
Tr‘lbunal meets to discuss the issues raised by the paﬁie‘s’ writtenlz ?3‘“3_ H'Pthe
prior to attenc-ling the hearing. This holds true in particular if the Tn'l;:s lmSISIOIlS
specific questiol?s t.o the parties and/or sets out the areas or issues “.fhelin ftlt fPUtS
?0 ﬁlrt:ller submissions are required or where the parties should put 1‘:}:vair1fo:EIS
n se.ulmg out those areas or issues, Tribunals will usually seek to balance 1:111&
f:?tu\l:,lif]j :S;i é;) E)r(s}\lfifle each p;]ity 1\}/131 an indication of the matters of conceni
th leir cases. The ribunal’s guidance and queri i
ltal:a preliminary anc_l without preljudice to the Tribunal’s ultima(t]e def:n\:lf;:lllaztiilt‘:f )(;Sf
¢ case. However, the caveat is that such meetings require detailed preparation

y h ] 1 by y
l) t € mei lhel O_f t] 12 iI buna] pl 10T tO ﬂle ]Ieallﬂgg a]]d thlS ma Il()t be pl'aLtIC&l

hearing
n appli-

;&rtlc.letZS(s): ‘l‘]The arbitral tribunal may decide to hear witnesses. vxnerts
ppointed by the parties or any other i \pit

; . : person, in the presence of the i
or in their absence provided they have been duly summoned.” P

.?rtlcle 25(3) is permissive. The Tribunal may decide whether or not to hear
l\;v]le ;ltets ;:Sr ,e :I)L(lliareerltlje(;rt ;nofr::hgelnerali‘y ];my other person. However, a Tribunal must
ot the law of the place of arbitration discussed under art.19
and art.22(4) and should meet the due proces i 3 e

able enfolrcement if that is ascertainaliale. Tilgjggrr:mtiztsp?;nthi:s?\lface Ofuprob;"
art.25(3) is subject to limitations on due process, but, also to the ar:in% i
mepi. If both partie; request that the Tribunal hear witnesses, it \Eﬂl uessuaallgmlj-
gbh gedlo dq so and in light of the consensual nature of arbitrali;m it will normyallle
e well advised to do so.'” The key factor is that a Tribunal r;mst balance it)s/

discretion under art.25(3) wi i
: ith the general requiremen i ies’
agreement as to the procedure. ! e Do ity

16 5 E
Videoconferenc ]lg]ldS lnp[ﬂVCd &gmfcat |y 11k s not universa available In addition, mos
£ ¥ 5
plﬂctlt]Dtlch pr efer per sonal contact at hearmgs.

17
But due to the lack of relevance, a Tribunal may refuse hearing a given witness
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The ICC Rules do not give a definition of the term “witness” and do not state
whether any person can be a witness or not. The current practice, as reflected in
art.4(2) of the IBA Rules on Evidence is that “any person may present evidence as
awitness, including a Party or aParty’s officer, employee or other representative”. b
Indeed, in an ICC arbitration, anyone capable of describing facts based on his own

erception may be a witness, irrespective of his status as a party, employee, agent
and the like. Any person can act as a witness under the ICC Rules. This only
subject to the lex arbitri, and more precisely a mandatory rule of law applicable at

the place of arbitration.
The ICC Rules do not give a definition either of the term “gxpert”, and art.25(3)

does not distinguish between experts appointed by the Tribunal and those by the
parties, although the IBA Rules of Evidence do draw a distinction (in arts 5 and
6). The categories of expert evidence are very broad.

The Tribunal has a discretion to decide on its own initiative to hear a person if
it believes that it is important for the outcome of the case. In such as case, the
Tribunal will need however to seek the assistance of national courts having no
coercive powe ob imperium vis-a-vis the third parties who refuse to appear before
it. Although tie situation is not clear in various circuit courts in the United States,
it may be possible in some US states (o use 5.28 U.S.C. 5.1782 to require a person
to previce oral evidence (as well as documentary evidence as discussed below) in

Lu Y

wippiart of foreign arbitration.'?

¥ Gee Octiker Ch., “Witnesses before the International Arbitral Tribunal” (2007) ASA Bull Vol.25
No.2, p.253; Schlosser discussing the legal relationships between arbitrating parties and winesses-
whother witnesses of act or expert witnesses in “Generalizable Approaches to Agreements with
Experts and Witness Acting in Arbitration and International Litigation™ in Liber Amicorum in
honour of Robert Briner, op. cit., p.775; Derains, “Le témoin cn matiére d’arbitrage” in Mélanges
en Phonneur de Francois Knoepfler, op. cit.,, p.227; Gélinas, “Bvidence through witnesses” m
Arbitration and Oral Evidence, 1CC Dossier No.689, op. cit., p.29, atp.31; Bithler/Dorgan, “"Witness
Testimony Pursuant to the 1959 IBA Rules of Bvidence in International Commercial Arbitration—
Novel or Tested Standards?” (2000) J Int’l Arb Vol.17 No.1, p.3, at p.7.
Sce the decision in Re Oxus Gold PLC, Misc:06-82, 2006 US Dist. LEXIS 74118 (D.N.I. Oct. 10,
2006) and in Re Oxus Gold PLC, 2007 WL 1037387, D.N.J., 2007. Sce also Re Roz Trading Lid.,
No.1:06-cv—02305-WSD, 2006 U.S. Dist. LEXIS 91461 (N.D. Ga. Dec. 19, 2006). However, it
is not clear that this decision will be followed elsewhere. Sec Fellas, “Using Section 1782 In
International Arbitration” (2007) Mealey's AR Vol.22 No.2, p-39. Under s.1782 of Title 2 of the
United States Court, a party to a proceeding in a foreign or international tribunal is allowed to apply
directly to a United States court to take evidence in the United States for use in such proceedings
(“The district court of the district in which a person resides or is found may order him to give his
testimony or statement or to produce a document or other thing for use in a proceeding in a forcign
or international tribunal, including criminal investigations conducted before formal accusation. The
order may be made pursuant to a letter rogatory issued, or request made, by a forcign or interna-
tional tribunal or upon the application of any interested person and may direct that the testimony or
statement be given, or the document or other thing be produced, before a person appointed by the
court”). Wessel and Eyre, “US Discovery in Aid of Foreign or International Proceedings: the Rise
of 28 USC, s.1782”, The Journal of the Dispute Resolution Scction of the International Bar
Association June 2007 Vol.l No.l, p.23; Ostertag and Brosnik, “Stchottdorf: para.1782(a) in
Discovery in Foreign Actions” in New York Law Journal, April 6, 2007, Lindsey, Hosking and
Lahlou, “Application ef US Discovery Law To Arbitration Upheld On Appeal” (2007) Mealey’s
IAR Vol.22 No.5, p.26. Sheppard, “US Discovery Can Be Obitained For Use in Foreign BIT
Arbitration Proccedings™ (2007) ASA Bull Vol.25 No.2, p.402. See also Dimolitsa, “Giving
Evidence: Some reflections on oral evidence vs documentary evidence and on the obligations and
rights of the witnesses” in Arbitration and Oral Evidence, ICC Daossier No.689, op. cit., p.11, at
p.16 and “Quid encore de la confidentialité?” in Mélanges en |'honneur de Frangois K noepfler, op.
cit., p.249. See also the discussion in para.25-78 ef seq.
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_ If g Tribunal decides that certain evidence is not necessary lo decide the arp;
;Ifm;-; lhf:lll the reﬁ.xsgl to hear the witness or expert should be based on relev; ltraza;
th‘[ ef Tubunal decides that a witness statement or expert report is 1'elevandime'

' f—:re 01'{? intends to rely on it, the decision not to hear the witness or expert V&: .
:3 aise _serilous p;cl)cedura] 18sues, as a witness should be made available for COUId

Xammation unless the opposing part ' i o
e g party waives the right to Cross-examine {he

1 Cross~§xaln1natipg Or questioning of witnesses is viewed as an import
g §n'1ent in cl'etcrmlmng whether evidence is reliable or not. Cross—examlijnat"mt
dI’l ginated W"lth the common law systems and is viewed as an essentia] element] 0111
bua proces]s- in those systems. However, the importance of questioning of witneg :

¥ counsel 1s now a widely accepted ice in i i i .

practice in international arbitration
. - . ’ alt
the m.eth.od of questioning of witnesses and, above all, the time allowed f .
questhmng varies with the Tribunal, —
t In f:lVlI law countries, it is a basic principle that the due process (“contradi
aoszz ) must be respected. Therefore, the concept that one party could work wifl;
¢ C::Enesst 1(])1 expert lo prepare a statement or report and that the other party would
ave the opportunity of questioning the witnes
! ; . ' : § or expert appears i
if I;l;lch weight is to be given to such testimony. Sl
Trible ‘t])fitterlwglw 18 that art.25(3) is permissive in the sense that it permits a
thaltorule that certain witness or expert testimony i i i
e cmset P cortaD 25O mony 18 not required for deciding
: ; , art, 0es not permit the Tribunal to take vwri
: . . Writt
e\./ldt?nce of witnesses or experts into account and then refuse to hear the witne?;
o1 Zﬁm’ unless, of course, both parties would have waived such hearing
“ 1clef25(3) growdes that the Tribunal can hear witnesses and expert-s in the
sence ot one of the parties if the party has bee
abs n duly summoned, Thi isi
1s intended to preclude a defaultin i eedin, 19
g party from blocking the proced
party defaults, the Tribunal must, how cvionos, e
Ly ] 2 ever, hear the relevant evidence
must, , Teach ¢
decxsmr} and reflect that decision in a reasoned Award. In ICC arbitration, the 11 i;
no iosslblllty of “default Award”, as there is in national court proceedméﬁ J
i TIC]S 25(3.) c_io:?s not set out any details as to how witness evidenci J’;r;uld be
Ier Oesentew - This is in part because the manner of presenting evidenga will vary
o fljn case to case. Howeyer, the IBA Rules of Evidence provias un outline as
fol iw w1fness evu?,lenc_e 1s often taken and the rules that Tribunals often appl
m in entlaléonal arbitration, As noted above, the IBA Rules of Evidence do n());
appear to be adopted as such b i i
: y most Tribunals, but provide useful euidel:
partlcylarly so that parties receive equal treatment. 22 L S
, J}itlc;e :1)( 1) of the IBA Rules of Evidence provides that “within the time ordered
y the Iribunal, each Party shall identify the witnesses on whose testimony it

0 Article 19 3 i

im]udz by Eé‘ ﬂ]zﬁ-('gﬂ;AL Modc] Law pro_wc_ic:xs:_ “The power conferred upon the arbitral tribunal

i, p | 0 ¢ cleil“lmnc the admissibility, relevance, materiality and weight of

i imcm}mzi:i ,S,G éi)oeorams, La pratique de I’administration de la preuve dans l’arbin-ag&'e (:onlrri]:jr}ir

e e oty c[(eS p:gdlz:‘é:rbf No.éiLi p.?éz{i, a_t p.797; Pinsolle and Kreindler, “Les limites du
a1 o A : : s la conduite de I'instance arbitrale” (2003) Rev Arb No. 1

- La pratique de I’administrat *arbi i ey
) e stration de la preuve dans | arbitrage commercial international”,
= See Lévy, “Witness Statements” i
4 in De Lege F —Réflexions it dési)
i et P p_gf erenda—Réflexions sur le droit désirable en 'honneur
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intends to rely and the subject matter of that testimony”. Parties exchange either
witness summaries or witness statements discussed below. Usually this will take
place with or after the exchange of memorials and well prior to the evidentiary

hearings.
Unl_igke in some civil law jurisdictions, parties or their representatives may be  25-37
witnesses under art.4(2) of the IBA Rules of Evidence and it is not improper for
the parties to interview witnesses and to discuss their testimony with them under
art.4(3) of the IBA Rules of Evidence.*
25-38

Article 4(4) of the IBA Rules of Evidence provides for witness statements and
art.4(5) of those Rules states that each witness statement shall contain:

“(a) the full name and address of the witness, a statement regarding his
or her present and past relationship (if any) with any of the Parties,
and a description of his or her background, qualifications, training
and experience, if such a description may be relevant to the dispute
or to the contents of the statement;

(b) a fi:ll and detailed description of the facts, and the source of the
witnzss’s information as to those facts, sufficient to serve as that
wntness’s evidence in the matter in dispute. Documents on which
the witness relies that have not already been submitted shall be
provided;

(c) astatement as to the language in which the Witness Statement was
originally prepared and the language in which the witness antici-
pates giving testimony at the Evidentiary Hearing;

(d) an affirmation of the truth of the Witness Statement; and

(e) the signature of the witness and its date and place.”*

The ICC Rules contain no requirement of that sort and in practice, the format,
content and quality of witness stalements varies greatly. Counsel of the parties
may seek to follow the prescription of art.4(4) of the IBA Rules of Evidence when
submitting witness statements.

Article 4(6) of the IBA Rules of Evidence provides for supplemental witness
statements. In many ICC arbitrations, parties sometimes submit two sets of
witness statements. As discussed under art.20, witness statements must be
provided in the language of the arbitration, although this is not expressly stated in
the IBA Rules of Evidence. If the witness is not sufficiently competent in that
language, a translation of his statement into the language of arbitration by the
party providing the statement has to be submitted.

In the Working Group’s Commentary on Witness Statements for the 2010
version of the IBA Rules, it was noted in particular that:

“If witness statements are used, the evidence that a witness plans to give
orally at the hearing is known in advance. The other party can thereby

2 Biihler and Dorgan, “Witness Testimony Pursuant to the 1999 IBA Rules of Evidence in International

Commercial Arbitration—Novel or Tested Standards?”, op. cit., at p.7; Thorens, “L’arbitre interna-
tional au point de rencontre des traditions du droit civil et de la common law” in Etudes de droit

international en ['honneur de Pierre Lalive, op. cit., p.693.
24 The IBA Rules of Evidence do not require that the witness statement be sworn.
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Zs{t;er .}:_,repare .IIS own examination of the witness and select the issue
: w1.lnesses it w_1ll present, The tribunal is also in a better position ts
“pﬁ;;;eecslst; tthe tesilmony and put its own questions to these Witnesse;)
atements may in this way contribute t i .
length of oral hearin i e e o U
gs. For instance, they may be consi

leng _ ity . 3 sidered as t
evidence in chief” (“direct evidence’), so that extensive explanation l};e
y!

the witness becomes su
perfluous and examinatio
can start almost immediately. 1 o panty

5111 l(;rsclei;g iiave on healjmg time and expense, witnesses need not appear
e presence is re;queste_:d by a party or the arbitral tribunal
wrticle .1). Often the arbitral tribunal and the parties may a tha
Wltness whose statement is either not contested or not consyid gTe(li3 e
nial by the opposing party need not be present at the oral heareifg IEl atfi_

:Aortslgiec flf4 of hthe HI?A Rules of Evidence leaves it to the arbitral tribunal
y when the written statements have t i
_ : . o be submitted. Th
is a basic choice to be made in thi Boul |

. 1s respect: the parties may exch

: ; a
tl}en ‘:tatements simultaneously or consecutively. The segond ro&%s
of witness statements should address i st
of s only information contained i

. in

witness stalements, expert reports or submissions submitted by another

party in the first round or otherwi i
by an se not pre ; i
arbitration (see Article 4.6).” RS it i

Soiznultaneous witness statements provide for a more rapid procedure, but i
o cats’es, a .Respondent may feel that this is unfair, as he should ’see th]Il
Sé mant’s flesymony first. It will ultimately be for the Tribunal to dectid the
becg\t:}zr;e ;)F Witness stale‘ments, and in doing so, it will seek to strike a bafance
o i esc:lericylflmd 1;.‘a1rness. To the extent that the parties have, or are suppos ‘é
sel out all relevant factual allesati i i it \,
o have . gations in their written pleadire
Res l]]:»an d:ntf sholuld in the nomllal case suffer no prejudice if a simuliaticous
exeh ge of wrltLen.statemenls is ordered. Having two rounds of withess st
Suzn s tItJe;-[ljjlts ?e Tribunal to have the comments of the witnesses A Seril
mitted by the other sid 3 i
o & Foa e jset,ob;; ;i(tis to the1 du;ahon and cosiz of the proceed-
iant, counsel who has filed one or more wi
ztgzlnentshto question that witness to a limited extent in his introducg;mess
vidence {| i i il
” lhatce that has been subnmted since the last witness statement has been ﬁledn
e ;znng;:}rl, f_het outstanding factual or expert issues may be narrowed for thc;
€ witness can present in pe i i i
i s, p person his or her evidence on these limited
Artic i
Wimessée 47) ;)f the IBA Rules of Evidence makes provision for excusin
witne S, usua ly w.he.re their evidence is not contentious. Where there ari
aum. Orlol;ls \Agtnesses, 1F 1s not infrequent that witnesses of secondary importance
are not EL:::ar ,t as the fa.llure to hear the witness does not mean that the evidence as
cepted (and it may well be contradicted by documentary evidence)

g a

2uth= evidence

15
25 S - = ik - 2 3 2
ee Biihler, “Costs in arbitration. Some further considerations”

Robert Briner, op. cit., p.179. in Liber amicorum in honour of
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Article 4(9) of the IBA Rules of Evidence provides for secking to obtain
evidence of a witness who will not voluntarily testify. The possibility of this will
depend in most instances on the national law of the place where the person is
located or perhaps the law of the place of arbitration. It is relatively seldom that a
Tribunal seeks to compel testimony due to the complications involved and in
particular the delay that can result in the proceedings.?®
Article 4(10) of the IBA Rules of Evidence provides the Tribunal with the
possibility of requiring a party to assist in obtaining evidence. However, most
Tribunals are more reluctant to seek to require testimony than to order production
of documents.

A related issue is how to treat a third party or former party who is in effect
providing evidence against the interests of his or her former employer. The often-
repeated expression is that “there is no property in a witness”. However, witnesses
may be subject to confidentiality undertakings that effectively limit their ability to
testify. Frequently, if these issues are raised, the parties seek to work out some
form of arrangement so that the witness can testify subject to limitations to protect
issues such as trade secrets. However, the issue of testimony of these witnesses
can rapid’y become complex and a Tribunal may be faced with witness statements

from the same witness being filed by both parties.”’

Article 25(4): “The arbitral tribunal, after having consulted the parties, may
appoint one or more experts, define their terms of reference and receive their
reports. At the request of a party, the parties shall be given the opportunity

to question at a hearing any such expert.”

In many ICC arbitrations involving technical matters, the parties designate
experts and submit expert reports. As discussed below, the Tribunal may desig-
nate an expert as well, but in ICC arbitration Tribunals seldom do so. This is the
case whether the parties originate in common law or civil law jurisdictions. The

usual procedure is to have party-appointed experts.*

% Biihler and Dorgan, “Witness Testimony Pursuant to the 1999 IBA Rules of Evidence in [nternational

Commercial Arbitration—Novel or Tested Standards?”, op. cil., atp. 18.
27 I examining the competing wilness statements from the same witness, the role of the lawyers in the
preparation of the witness statement may become an important issuc.
2 With respect to party-appointed experts, art.5(2) of the IBA Rules of Evidence staics that the report
of the expert shall contain:

“{a)the full name and address of the Party- Appointed Expert, a statement regarding his or her
present and past relationship (if any) with any of the Parties, their legal advisors and the Arbitral
Tribunal, and a description of his or her background, qualifications, training and experience;

(b) adeseription of the instructions pursuant to which he or she is providing Lis or her opinions and
conclusions;

(c) a statement of his or her independence from the
Tribunal;

(d) a statement of the facts on which he or she is
conclusions;

(e) his or her expert opinions and conclusions, includin

Parties, their legal advisors and the Arbitral
basing his or her experl opinions and

g a description of the methods, evidence and

information used in arriving at the conclusions. Documents on which the Party-Appointed

Tixpert relies that have not already been submitted shall be provided;

(f) if the Expert Report has been translated, a statement as to the language in which it was
originally prepared, and the language in which the Party Appointed Expert anticipates giving
{cstimony at the Evidentiary Hearing;
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Article 40 Limitation of liability

The arbitrators, any person appointed by the arbitral tribunal the ¢
gency arbitrator, the Court and its members, the ICC and its emp,loyees .
the ICC National Committees and Groups and their employees o
sentatives shall not be liable to any person for any act or umi;sion
tion with the arbitration, except to the extent such limitation of
prohibited by applicable law.!

and repre-
in connee.
liability is

Introductory remarks..............coocovovoo 401
Liability with respect to “any act or omission in connection

with the arbitration ™

any person appointed by the arbitral tribunal...................._ 40-11
Liability of “the Court and its members, . . . the ICC and its ]
employees, . . . the ICC National Committees and Groups

and their employees and representatives”

Relationship between the parties and the ICC................ 40-20
Liability to “any person”..............o 40-28
TR 550553585 AR 40-29
Swzzzerland .... 40-34
United States ... 40-35
12— 40-36

Introductory remarks

Article 40 is the provision in the Rules dealing with limitations on liabiiitv tor
the.ICC, its constituent elements, its employees, as well as the persons qu:":h as
Eil'bltI;EltOI‘S appointed or confirmed by the ICC Court, or the emergenc \ ;rbitrator
appointed by the ICC Court’s President. Article 40 has been mf)ditvc;d from the
corresl?onding provision of the 1998 Rules. The title has.becn changed from
exclusion of liability to limitatign of liability. The text of the article has been
broade.ned as to the scope. And the last phrase has been added stating that the
exch_lspn on liability is not applicable to the extent such limitation of liability is
prohibited by applicable law. This is a recognition in the Rules that, there can be
no abso_lute exclusion of liability; that whatever limitation in liabiljitj the Rules
seek to introduce, there are limitations on liability under the law applicable to the
various actors in an ICC arbitration. As pointed out in the prior editions of this

Handbook, these limitations were applicable in any event.? The Rules have been
amended to reflect that fact.

L Aﬁicle 40 corresponds to art.34 of the 1998 Rules. The sco
sion l_ms _bcen broadened and an exception has been inserte

, hablh.ty is prohibited by applicable law.
* See Biihler/Webster, Handbook of ICC Arbitration (2nd edn), paras 34-5 et seq.

pe of the persons covered by the provi-
d to cover situations where limitation of
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Arbitrators are individuals, who are entrusted by parties with a private mission
under the Rules. As discussed under art. 1, the ICC is a private entity, which performs
its services at the request of parties seeking such services under and in accordance
with the ICC Rules of arbitration.? In an ICC arbitration, the arbitrators as well as
the 1CC, through the ICC Court and its Secretariat, act in a private capacity, as a

result of an agreement between parties to submit their disputes to the ICC Rules of

arbitration. The ICC’s realtionship with the parties is a contractual one.

As the French Supreme Court confirmed in the Cubic case,’ the role of the ICC
is to provide through the ICC Court administrative services and to render admin-
istrative decisions in comunection with arbitration.® The arbitrators are also
providing services, but of a judicial nature. The basic purpose of art.40 is to set out
the principle that, to the extent possible, the arbitrators, the ICC and the various
other actors involved in arbitration under the Rules should not be liable for acts or
omissions in connection with the arbitration.

The policy justification for art.40 is the need to avoid obstruction of the ICC
arbitration system by claims of liability against arbitrators, the ICC or other
persons invelva .7 With national courts, this need is reflected in the immunity of
judges in-iaaay jurisdictions from claims by parties to national court proceedings.
As faras arbitrators act in a judicial function, there seems to exist no reason why
they ciould be less protected than the judge of a state court, The judicial immunity
thould apply to arbitrators as well in order to protect as much as possible the
integrity of the arbitral process.

The exclusion of liability has to be analysed as to its validity, scope and limita-
tions under national law, as will be discussed below. However, it is important to
note from the outset what art.40 does not cover despite its broad wording.

Article 40 does not operate to exclude or limit any recourse to challenge or
remove arbitrators. The effect of such a challenge or removal, if successful, may
be to deprive the arbitrator of substantial fees, which he or she would have earned,
if the challenge had been rejected by the ICC Court.® Article 40 seeks to exclude
claims against the arbitrator or the ICC for further amounts, for example relating
to costs that were incurred due to the successful challenge.

Article 40 does not limit any right to annul any resulting Award or to challenge
its enforcement. The grounds for annulment or a refusal to enforce an Award may
be directly related to failures by the arbitrators or the ICC. The party objecting to
such actions has the basic remedy (against the Award), but does not have the
follow-up remedy (against the arbitrators or the ICC).

Sec above at para.1-35.

See para.1-8 regarding the structure of the 1CC and the absence of legal autonomy of the ICC Court.
See the Cubic case, para.1-8 n.10 and confirmed recently in the SNF case, op. cil., para.1-8 n.10.
Sec also above, para.1-16.

Fouchard, “Final Report on the Status of the Arbitrator—A Report of the ICC’s Commission on
International Arbitration™, ep. cil., p.27; see also ICC Special Bulletin (1995), The Status of the
Arbitrator. For an analysis of the comparable provision under the UNCITRAL Arbitration Rules,
scc Webster, Handbook of UNCITRAL Arbitration (Thomson/Sweet & Maxwell, 2010), paras 16-1
et seq.

8 As ngted under art.11, most challenges submitted to the ICC Court are in fact rejected. If successful,
the arbitrator will normally receive a fee for the services rendered until the challenge.
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t t?jrtic]é 40 does not limit claims by one party against another party, There
1((); C e extent that the othel' party has contributed to an action by the Tribunal
partythgl a ng::y feels is wrongful, the party may have recourse against the
epending on the terms of thei i
By eir contract and the underlying

fore,
or the
Other
legal

LIG'D”H % W”h JeSpetfl 1o i any a
cl oF Omission in connection It ”fé
. 2 v
ar b”n‘ artion h

Al‘th%E 40 is phrased in broad terms provided that the act or omission is
connection” with the arbitration. The act or omission can therefore b oo
dural act or a failure to act, including the rendering of an Award or matle‘i ] i
to the f)rganlsation of the hearings for example.® The phrase would not cs s
or omissions that have no relationship with the arbitration such as WhOVET ol
relate to :fmother, non-ICC arbitration. The reference to “aci, or omissi Sre he
cover ‘clalms of whatever nature, whether contractual or in delict (tm:t)on P

Article 40 covers in one provision the liability limitation of arbitratolrs
as of emergency arbitrators on the one hand, and of the arbitral institutio, X :1“'31]
constituenis on the other hand. While arbitrators act in a Jjudicial (or at 1 " lt.S
judicial) function, the arbitral institution does not. Its acts are ac{n'u'niasatlst G
nature, and yet, it is well accepted that both arbitrators and the arbifral i aFWE’ i
act on a contractual basis, ' U

Limitation of liability of (emergency) /
) gency) arbitrators and }
the arbitral iribunal TR o

Aﬂlcle 4.0 covers arbiirators, irrespective of who has appointed them. Bef;
being appointed by the ICC Court, or confirmed by the latter or by the S- | Or'e
Gem?ral,” a prospective arbitrator needs to sign a statement of azce t ecrafi ¥
pr0v1_de certain information, which the ICC Court will consider whenljne'ulﬁfe 10“3};1
appm‘ntment or confirmation. The ICC Court/Secretary General will z ol
verac?aty of t‘hat information as much as the parties, Jxen e
; Wl? the introduction of the emergency arbitrator in art.29, the tiability protec-

ono art40 was extended to cover the emergency arbitrator as vell

The liability protection now also extends to persons appointed b t.he Tribunal
Esltllliljll ias lexpe;rts, but also, albeit less relevant, court reporters intelp);eters 011' ;1‘:]111;

xiliaries. In some instances, the Tribunal will des; %

Tribunal’s expert would therefore benefit from this lj‘j:rsllg;l; 2:1 11er ]f)‘gl_ll.exlf’el’t- o
party-appointed experts would not. A
. P.r(?fesslopa] experts will often make their appointment subject to an

liability limitation, for example linking monetary damages to the amount ?i;zs;

9
v 2 S .
{Czli)HzlfItr.e/‘McAsey, ‘Thc Liability of Arbitrators and Arbitral Institutions.” in: Habegge ]

dug s Ar J;!T(J'l' Institutions under Scrutiny (Juris 2013) p.133 (146 et seq.) !disti.n lishggcr - 1:'
aw;:; 1&; 1tch :glmlextt of the contractual basis for an arbitrator’s liability: (i.) t.hc d%lry tocicrzdp:: :n
. i 5 1 i L e i .
w s /My o‘lenderal good” decision, and (iif) the duty to behave diligently.
. e/McAsey, op.cit., pp.137 et seq., and pp.161 ct se l
See art.13(1) and (2). . N
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fees. Before making the appointment, the Tribunal will normally seek the Parties’
agreement with the terms of their engagement.

The law applicable to liability of the arbitrators is not entirely clear but the most
appropriate appears to be the law of the place of arbitration.'? The law of the place
of arbitration is the law of the place where the Award is deemed to have been
made and where often, although not always, the hearings are conducted. The law
of the place of arbitration governs many other aspects of arbitrations, including
imposing the minimum procedural standards. The law of the place of arbitration
applies to all three arbitrators, who may be based in three different countries and
their liability could thus be subject to three different laws, if the law of the place
of arbitration were not to apply to their status as arbitrator under the ICC Rules.

Liability of arbitrators under the various national legal systems differs signifi-
cantly. As the UNCITRAL Working Group on International Arbitration has stated:

“93, National arbitration laws, including a number of laws enacting the
Model Law, have added provisions dealing with liability of the arbi-
trator. Thes= provisions differ on whether arbitrators should be immune
from professional liability and on the parameters of the immunity. There
is adendency amongst common law jurisdictions to equate arbitrators
with judges and extend an equivalent immunity, and amongst civil law
jiisdictions to focus on arbitrators’ contractual function as experts.
Nevertheless, there is considerable diversity even within the same legal
families, and no clear line of distinction can be drawn between the

approaches taken by each.”!?

Liability of “the Court and its members, . . . the ICC and its employees, . . . the
ICC National Committees and Groups and their employees and representatives”

As discussed under art.1, the ICC is a private legal entity established under
French law. The ICC Court is the part of the legal entity that deals with arbitration
under the Rules.'* Therefore, art.40 covers the ICC as a legal entity and specifi-
cally refers to the ICC Court as part of that entity. The ICC as such is responsible
for the administrative acts of the ICC Court and of the Secretariat of the ICC
Court.' Article 40 also expressly covers the members of the ICC Court, including
its President (and the Vice-Presidents), who actually review the matters and
decide the various issues, such as the validity of challenges and whether to
approve the terms of an Award. Under the 2012 Rules, the powers of the ICC
Court’s President have been increased, in particular as regards the appointment of
the emergency arbitrator.'®

Article 40 also covers the employees of the ICC, and in particular the Secretary
General, the General Counsel and the counsel and staff employed by the Secretariat

12 This view is also shared by Reiner & Aschauer, op. cit., para.787 n.488.
13 United Nations Commission On International Trade Law Thirty-second session, Vienna, May,

17—June, 4 1999 Document A/CN.9/460 April 6, 1999.

4 Seg para.1-8 n.10.
15 For a recent confirmation, see the Paris Court of Appeal decision of January 22, 2009 in the SNF

case cited at para.1-8 n.11 and discussed below.
16 9o discussion under art.29 and sce also paras 1346 to 13-50.
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ot 17 This ia i : :
g]fatthseeif(t'l Court."” This is in keeping w1th.mostlimitation of liability provis;
o l( 0 cover employees as well as entities themselves, ' i
e p];: ae]::lot E;?-S onelstep turther in covering the ICC National Committeeg
e o §1np]0yee§ and repres;nlatives. The ICC National Com1ninaﬂd
poi ﬂl]nvcljc\gd in ICC arbitration as they propose arbitratorg ;BS
Rt 3{" i e : ‘Court as sole arbitrators, presidents, and, sometimor
po-arbitat ac‘; ey asslsl_t.he.ICC Court in fulfilling its obligations und o
8, as mere auxiliaries of the ICC.!9 i

Relationship between the parties and the ICC

artz%e ejius];ltence of art.34 in the 1998 Rules, now replaced by and amended
I.T. ;). the 2012 Rules, has not discouraged parties from suing the ICe !?y
ggm icu ;r b‘efore the French courts, by seeking damages and/or agrefund % i
g Il(:;ﬁlr_atlv&: charges. The limitation of liability under the Rules is one .
rz to protect itself from lawsuits of disgruntled parties. The redway o
pA vmloln Qf art.40 has been tested in court, in particular before the PaI;is CGCCSSOI
p%asa Fm thfl:] 2009 SNF case, which will be discussed below e
€ French Supreme Court has confirmed i e
. . the Cubic and SNF
relationship between the ICC and th: o e -
he e parties is a contractual one.2° M
COEF; l:ie{[d thgt the decisions of the ICC Court were administrative in ger;?r\::r, .
Come}(te gg:tﬁfuzltlefeffegt of an exclusion of liability clause in the contrf;ctual
\ st determine the applicable tule of law imi
| nust and t
:Eclus;(zm of liability clauses under that national law 2! However, ash Tngﬁ'lts :
Cla?;fg ma&‘;;mt f(:i(tegdfr }?eyond purely contractual claims and w,ould extt:iloc]i:l ig
ict (tort). Therefore, another issue that may ari
] ( ; arise
naional system is the extent to which a party can limit i);s liabiltimtydt'amr E)]ft o
Casﬂst ;:tgaihrjsa ;gielrlaig, the I:rarif lgourt of Appeal took the view in the 2609 SNE
n contract that is formed between the IC i
an ICC arbitration, is governed b i ' fumatos -3 SR
: - arl on, y French law, since the ICC furnishes its §sivic
;2 l;‘)aris l;ﬂa ;18% ;ntilrmediary of the ICC Court.?? SNF had sued tllje eIzl;'S b1"12V0u(3t;’5
ctober , the Paris Court of First Inst i '. o .
! ‘ ' stance issued a judgmsnt
h;c&t;)gg by tllle Responldent (SNF) in an ICC arbitration againsg theg;I O A; 2\521?;
pac b ;:;191 ered against SNF. Both parties sought an interpretation ot; the award
Ponowfng; rec(;l'o'lv E;‘IES)AOf the Rules. The Tribunal issued an Addendum
Ipt of the Addendum, SNF sough i i |
. ] e " ght clarification on
zrtl)(llnts :wth respect (o thle Addendum from the [CC relating to a missin pg(i)ceg::f :
as to the date on which the Award should be considered final. The I%?Cgc]l?d no?

" Technically speaki i
peaking, the President of the IC i
) gons;ﬂmncy e e o] C Court is not an employce of the ICC, but has a
ec tor example s.74 of the English Arbitrati
; at.
:; SRemcr & Aschauer, para.794 n.498, o Act19%6
¢ Sz: }I;: ;ilslcussm_n on IEhe Cubic and the SNF cases cited above at para.1-8 n.11
: 1scussion of the applicable law and ¢ i rélfion fot
b1 e e i competent country in relation to the civil liability of
2 Sen et sy outte/McAsey, op. cit., pp.163 et seq. .

3 Paris Court of A
ppeal, January 22, 2
Atb, p.262, ry 22,2009, (2010) Rev Arb No.2,p.314at317; (2009) Yearbook Com

1133113333133 13833311131313ilii

mna
[CC, whether in contract or in tort, and any damages resulting th
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respond. SNF then brought proceedings in France against the ICC for allegedly
preaching the Rules, particularly with respect to scrutiny of the Award and
Addendum.?* The Paris Court of First Instance rejected SNF’s claims, essentially
considering that art.34, the predecessor of art.40, was a valid exclusion of liability

1 international contract, and that SNF had not proven a fault on the part of the
erefrom. SNF’s

appeal was unsuccessful, although the Paris Court of Appeal declared art.40 to be
at least partially void. It held:

“The clause exclusive of liability, which authorizes the 1CC not to
perform its essential obligation as provider of non—judicial services has
to be considered as non-written [void] as regards the relations between
the ICC and SNF inasmuch as the clause contradicts the scope of the

arbitration contract.” (Authors’ translation)

The French Arbitration Act, unlike the arbitration laws in some other countries,
such as England or Singapore,”® contains no provision dealing with liability of
arbitral institutions. This may be surprising since the ICC Court is based in Paris.
It is, howewer, to be noted that to date, the French courts have not held the ICC
liable for breach of contract for an alleged violation of the Rules. Although the
ICC Commission was of course familiar with the view taken by the Paris Court of
Asedl when revising the 1998 Rules, it essentially maintained the limitation of
lizbility clause, albeit by adding a reference to the prohibition by applicable law
of such limitation of liability.

In the authors’ view, it would be from a legal perspective more sensible, and in
the better interest of the ICC, as the service provider, to expressly submit its rela-
tions, with the parties that accept the ICC Arbitration Rules, to French law as the
governing law, and to provide for the exclusive jurisdiction of the Paris Courts in
case of any claims brought against the ICC in relation to the arbitration services
performed by the ICC Court and its Secretariat.2” This would allow the ICC to
more clearly and better limit its liability. This could be done in an article in the

Rules separate from the article dealing with the arbitrator’s immunity.
The situation in the United States is different, as arbitration institutions are
generally entitled to the same type of immunity as arbitrators (as discussed below).
As summarised in the commentary to the Revised Uniform Arbitration Act:

“Section 14(a) [of the Revised Uniform Arbitration Act] also provides
the same immunity as is provided to an arbitrator to an arbitration
organisation. Extension of judicial immunity to those arbitration

M Goe the SNF case cited at para.1-8 n.11. Paris TGI, October 10, 2007, Société SNF v Chambre de
Commerce Internationale, and the Paris Court of Appeal decision of January 22,2009.

35 Paris Court of Appeal, January 22, 2009 (2010) Rev Arb No.2, p.314 at 317/318; (2009) Yearbook
Com Arb, p.262.

2 Goe 5,74 of the English Arbitration Act 1996, and 5.25A of the Singapore International Arbitration
Act as amended and revised on December 31, 2002. For further examples see van Houtte/McAsey,
op.cit., pp.158 et seq. Interestingly, the UNCITRAL Model Law does not limit the liability of arbi-
tral institutions.

27 From a pelicy perspective, and possibly for other reasons, the 1CC may wish to avoid of being
suddenly seen as a French institution, even though the French Courts have qualified it as a NGO

recognised by the United Nations.
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OI’ng’lISH.tIOI:lS is appropriate to the extent that they are acting ‘i i
Foles and with certain responsibilities’ that are comparable E) 1121 )
Judge. CO-I’EJ‘/ v New York Stock Exch., 691 F.2d 1205, 1209 ((6);? Of'a
11982). This m]m_unity to neutral arbitration organisatior,ls 18 appro Cm
ecause the duties that they perform in administering the ‘f:lrl?:n'i.pr‘l'ate
process are lthe functional equivalent of the roles and responsibill' tr -
judges administering the adjudication process in a court of la T1 o
substantial precedent for this conclusion.”® i

. This principle was illustrated in 2008 in the Global Gold Mirnin 29
sion of the United States District Court of the Southern Djstrfct oé; (I:\?SESH
that case, th'e 1CC Court rendered a decision under art.6(2). That decisi "
the arblltra?lon to proceed against certain signatories of an a reemismnp
an firll:ntratlon clause but refused to permit the arbitration tr;g roC enctl -
1nd1v1du.al who was a non-signatory of the agreement. ThepCIaie; ;
proceedmgs_ in New York to compel the ICC to permit the arbitrati o s e
so that the issue of jurisdiction could be decided by the Tribunaloj’ll‘m S

: AN ) he Disir
Court rejected the application stating in part as follows (footnote (:Ielete:ila).Dlsmct

a deci-
York. In
ermitted
nfaining
gamst an

“[Plarties seeking ‘review’ of an arbitrator’s ultimate decision d
normally sue the arbitrator; instead, they bring an action a ain(i It]l?t
COlllsllEI]J-aI?ﬁeS to the arbitration seeking to confirm or vacate t}?e arsb't ;
FOI‘S d§c1519n. See 9 U.S.C. §§ 9-12. As the Second Circuit menliolnraci
In passing in Shaw, where the ICC Court had determined. pursua. te
Rule 6(2), that a petitioner had an arbitrable dispute agailisrt, one o
but not others, an action in federal court involving both that etitParty
aucjl those other parties—but not the ICC Court or the ICCp— long
Zi}t)lislfthu,le{t-ﬁ(Z) Ey agowing the petitioning party ‘to seek raview\zg?he
lrator’s [1.e. the ICC Court’s] decision’ itioner’s di
against the other parties was not]prima facieﬂ;a:b:z?ﬂfl:“g?lgfi ;;;Sf u“te'
aF 12.2 n. 3.. Here, therefore, in order to put the que.stion \,Jvheth \a
binding arbltra‘tion agreement with Ayvazian exists before i éairta
QGM must bnng a motion to compel arbitration againgt Ayvazian,
flml?elf, not in injunctive ElCﬁO'Il against the ICC respondents
The rationale of arbitral immunity is that such immunity ‘is essentia] t
protect th‘e decision-maker from undue influence and protect the ci:cio
smp-makmg process from reprisals by dissatisfied litigants.” Austern ,
Chicago B(_i' of Options Exch., Inc., 898 F.2d 882 8?-36 (2d CV
1990),. quoting Corey v. New York Stock Exch., 691 FE 2d 1205 12;11.
(6&} Cir.1982); see also Pfannenstiel v. Merrill Lynch, Pi.erce F eiiner &
(Sj]innh? 477 F.3d 1155, 1158 (10th Cir.2007), quoting Nev,v England
eaning Servs., Inc. v. American Arbitration Ass’n, 199 F.3d 542. 545

2% The Revise i itrati i
i arlcsgdmz?:]f;fnl: A;'bll‘]’ﬁll{)?l Act (_200(_)) 1s not generally applicable to interational arbitrations
v Y the Federal Arbitration Act. However, the commentar i
authorifative summary of the casc law, see also below fn.d4. Ly

2 i
Global Gold Mining, LLC v Peter Robinson & the 1CC, 533 F. Supp. 2d 442 S.D.N.Y., 2008

Tiliiitilili il I I i i i s s e an
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(1st Cir.1999). In order to protect the decision-making process, courls

should be wary of ‘claim[s] [which], regardless of [their] nominal title,

effectively seek to challenge [a] decisional act’ made during the arbitra-

tion process. Pfannenstiel, 477 F.3d at 1159. That rationale extends

equally to claims against arbitral administrative institutions, when they

perform ‘functions that are integrally related to the arbitral process.’

Austern, 898 F.2d at 886. Nor does that rationale apply only to suits for
damages. If administrative institutions such as the ICC or the ICC Court
can be required to defend their decisions in the national courts of any
couniry in the world, the expenses of defending such potentially far-
flung suits could constrain their judgment, and increase the costs of
arbitration procedures, every bit as much as potential liability for
damages. The real parties in interest to litigate the question of arbitra-
bility are the parties seeking and resisting arbitration, not the arbitrators
or arbitral administrators, whose role is solely to render neutral judg-
ment, Any action to ask this or another court ‘whether or not there is a
binding drbiiration agreement’ must be brought as a motion to compel
arbitraticn against the party resisting arbitration.”

Liahilizy to “any person”

Article 40 is not limited to the parties to the arbitration. It is expressed to cover
“any person”. This would cover any successor in interest to a party to the arbitra-
tion. In addition, it would presumably cover any person claiming through a party
to an ICC arbitration. Whether the limitation on liability provision binds parties
who have never agreed to arbitrate under the Rules will depend on national law. If
a third party makes a claim based on an ICC arbitration, there appears to be no
reason not to apply art.40, as well as the other Rules that may be relevant to that

claim.

France

Under French law, an arbitrator may be liable to the parties for his conduct in
the arbitration.3 In one case involving an international arbitration, an arbitrator
accepted employment from one of the parties immediately after rendering his
Award. The Award was annulled and a claim was filed against the arbitrator for
the costs. The court held the arbitrator liable for a portion of the costs.”!

Besides, under French law, if a party disagrees with the Award, it should attack
the Award and not the arbitrators. In the Bompard case,** the Paris Court of
Appeal described the status of the arbitrator and potential liability in the frame-
work of a domestic arbitration as follows:

30 For a dotailed discussion, sec Fouchard, “Le statut de l'arbitre dans la Jurisprudence frangaise”

(1996) Rev Arb No.3, p.325.

3 paris, October 12, 1995, Vv société Raoul Duval (1999) Rev Arb No.2 p.327, note Fouchard; TGI
Paris, May 12, 1993, Société Raoul Duval v V (1996) Rev Arb No.3 p.411.

2 paris, May 22, 1991, Bompard v Consortis C (1996) Rev Arb No.3 p.476.
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Whereas the regime of liability of the arbitrator cannot the T
-struftly.of a contractual nature due to the double nature of thre Orl? <
institution, contractual in its basis and judicial in its function: T
In the currept situation the criticism of the arbitrators of havi;n
grave error in calculations in attributing a debit to Mr Bom a.rdg m'ade ]
any reason or logical ground could as such only providep TO Wclithaut
annulment under Article 1482 of the New Code of Civil Progc :im “
Thus, the z_llleged fault is related directly to the content of the i ed cia
and clonsututes a criticism of the reasons in the award anﬁliu::lmu11 s
cor,stuute personal fault which is the sole type [of fault] pe _2_35 UOt
action for liability against the arbitrators.” (Authors’ Hénsl;a;fri) e

Fai , . o ;
o ]jélt;igitt?a(thscllos;a rz]eg:lonshlp with the parties may result in personal liability
or. In the L’Oréal case,® which concerned an i i
: 1 o an international arbj

1(1:0131, anrgubltrator vaas held Personally liable based on art.1382 of the Frencaljlgt'réq
WE' ehvtvh ere he failed to disclose his relationship with the parties as a resu}tl Vﬂ

ich the Awarc? was annulled. Moreover, the arbitrator was ordered to re; .
the amount of his fees. e
hell(]; ]?;glec?Zi,atgedirench _court appeared to suggest that an arbitrator could be

udden resignation that apparently had the eff: I
. : ect of dela

proceedings. However, the i o the B bt
braoceding ; case did not directly concern the liability of the

In the Consorts Juliet case, co i

A >, concerning a domestic ad hoc arbitrati

1}: r.elzn{ghrSupreme Court h_eld the arbitrators liable on a contractual basis foiti)l]: 'the
alled to seek an extension of time to render the Award.>® However ina .
;e(i,znti}tl ctasel,) Conselho National de Carregadores,® the French Sup;“eme (]31:)01:
eld that arbitrators were only subject to an oblj i g

4 : igation of means (.
not of results and that the arbitrat i .

. L it ors were not liable for the :

for suspension of their work as that had been demanded by t]I;er(;C;r?;:sal R

Switzerland

| . ; .

One}:jgi ?gnglzs t?l be little authority on the liability of arbitrators is Swiizerland

rally expect that their liability would be decided on<h i

as for judges given the similarity T et o
; of the mandate.” There are limi i

: _ ; e limits to -

zlétyl gppllcable tlo the arbitrators for non-judicial acts. As an example ar:j;iblizzzr

c fl‘.l in some mrcqmstan‘ces be held liable for breach of the obligati(;n to disclose

ormation that might affect his or her independence in the eyes of the parties 3

* TGI Paris December 9, 1992 iété rydn vV 7 ( 1 996
1 s, \ ] g4 P
- Fo l . 99 Société Annahold BV et D { yC] an v sociéte L'Oréal et B (] )
GI aris Februaly 15,1 5, Société che ifien lef 14 i {7}
I P 'y . 99 i clef A ie o Stroles iéfe dusir
% ( ) . ' s .16 € fct j ne des p oles Société Marnesmann Indusiria
+ See the Consorts Juliet case: Civ le, Decembe 5, 200 0.03-13 66. The ¢stion of the arbitra-
2 Hie Lo & A C y 2 5, No.03- questi i
tor’s l]ﬂ!)lllly has been referred back to the Court o A Appeal of Or]éaﬂs .
Cass, Civ le, Nover ber 1 ,7, 201 0, NDIZSSZ. )

7 See Lalive, Poudret & R,
. ive, d eymond, op. cit., p.93; Poudret & Besson j
Zuberbithler, Miiller & Habbeger, Swiss Rules of International Ai‘.’;fcrfa"rf;;famﬂ%‘ k.

Schulthess, 2005), para.N 2-5, p.370. Commentary (Kluwer,
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United States

Under American law, the Federal Arbitration Act does not specifically address
(he issue of liability of arbitrators,? but case law establishes the principle of
immunity comparable to that of judges (sometimes referred to as “quasi-judicial”
jmmunity). The limitation on liability is based on and limited to the exercise by
the arbitrators of judicial authority. As a result art.40 appears to be consistent
with the strong policy of immunity for arbitrators in the exercise of their functions
in the United States. The Global Gold Mining case referred to above dealt with the
liability of the ICC Court and not the liability of arbitrators. However, the premise
{0 that decision is that the arbitrators are generally immune from liability.*

England
The issue of the nature of an arbitrator’s role was extensively canvassed in the
case leading to the judgment of the UK Supreme Court in Jivraj v Hashwani
[2011] UKSC 40. In that case, Lord Clarke described the role as follows
(at para.45):
“Furties, in so far as dominant purpose is relevant, I would hold that the
daivinant purpose of appointing an arbitrator or arbitrators is the impar-
4 I'vesolution of the dispute between the parties in accordance with the
terms of the agreement and, although the contract between the parties
and the arbitrators would be a contract for the provision of personal
services, they were not personal services under the direction of the

parties.”

As a result, under English law, the issue of liability of the arbitrators would
begin with a contractual analysis, subject to the provisions of applicable law, the
arbitration agreement and the relevant arbitration rules.

Section 29 of the English Arbitration Act 1996 provides:

3 Article 14(a) of the Revised Uniform Arbitration Act (2000), which is generally not applicable to
international arbitrations, provides: “An arbitrator or an arbitration organisation acting in that
capacity is immune from civil lability to the same cxtent as a judge of a court of this State acting mn
a judicial capacity”. The commenltary summarises the position as follows: “Arbitral immunity has
its origins in common law judicial immunity; most jurisdictions track the common law directly. The
key (o this identity is the “functional comparability’ of the role of arbitrators and judges. See Buiz v
Economou, 438 U.S. 478, 511-12 (1978) (establishing the principle that the extension of judicial-
like immunity to non- judicial officials is properly based on the “functional comparability’ of the
individual’s acts and judgments to the acts and judgments of judges); see also Corey v New York
Stock Exch., 691 F.2d 1205, 1209 (6th Cir. 1982) (applying the ‘functional comparability’ standard
for immunity); Antoine v Byers & Anderson, Inc., 508 U.S. 429, 435-36 (1993) (holding that the
key to the extension of judicial immunity to non-judicial officials is the “performance of the func-
tion of resolving disputes between parties or of authoritatively adjudicating private rights’)”.

40 There has been discussion in arbitration circles of the case of Gulf Petro Trading Company, Inc v
Nigerian Nat Petroleum Corp, 2008 WL 62546 (CA 5 (Tex.)). In that case, Gulf Petro made various
claims, including the claim that the arbitrators had been bribed. The US Court of Appeals for the
Sth Circuit did not have to consider the issuc of the arbitrators’ liability (which is gencrally not
applicable for bribery) as it upheld the lower court decision rejecting the claim as a collateral attack
on an arbitration Award rendered in Switzerland.
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“29.—(1) An arbitrator is not li i

: t liable for anything done or omj

: omitted j

dlsch.arge‘or.pur!:aorted discharge of his functions as arbitrator1 e

?2c)t gr glmsswn is shown to have been in bad faith i
ubsection (1) applies to an employee or : rbi

applieg to the arbitrator himself, o i

(_3) This secitlon (_:loes not affect any liability incurred b

reason of his resigning (but see section 25)4

]eSS the

Y an arbitrator by

. Section 29 is.a %nat-ldatory provision of the Arbitration Act 1996
ppears that a limitation on liability of an arbitrator would not b :
were shown that the arbitrator acted in bad faith. [

] e Extent that aI'14() dOGS T( li pIU Vlile an effeCll'Ve pl‘OteCf.!OIl a al
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Therefore, j
effective if j

~ ; , . oo
Section 25 of the English Arbitration Act 1996 is reproduced in full in Pt ITT App.9
p.9.

Article 41 General Rule

In all matters not expressly provided for in the Rules, the Court and the arbi-
tral tribunal shall act in the spirit of the Rules and shall make every effort to
make sure that the award is enforceable at law.!

INEFOAUCIONY PEIMAPKS. .. ..oovvvivisieciiisiissss s 41-1
The Spirit Of the RUIES ..o 41-5
Ensuring enforceability Of AWAIAS ... 41-6

Introductory remarks

Article 41 addresses two distinct issues. The first issue 1s dealing with matters
“not expressly provided for in these Rules”. The second issue is the requirement to
wnake every effort to make sure that the Award is enforceable at law”. The provi-
sions of Art 41 apply to the ICC Court as well as to the Tribunal with respect to
filling in gaps in the Rules, i.e. in all matters not expressly provided for in the Rules.”

The P ules are not a comprehensive code of civil procedure, and are not intended
to He aie. Nor are the Rules a detailed list of principles applicable to arbitration in
g-neral. The Rules provide a flexible framework for arbitration that is intended to
Je adapted to the requirements of each case. Article 41 addresses matters that are
“not expressly provided for” in the Rules, and how to address situations when
there is a gap in the Rules. The gap is to be filled by acting in the spirit of the
Rules, and by ensuring the award’s enforceability. Applying certain provisions of
the Rules by analogy may be one way of filling a gap. In such cases, Art.41
requires the ICC Court and Tribunals to act “in the spirit of” the Rules in dealing
with issues arising in the arbitration.

In rendering the various decisions at the Plenary Sessions and Committee
Sessions discussed in Anmex 1 Pt 1, the ICC Court will frequently refer to the spirit
of the Rules and its duty to seek to ensure that there is an enforceable Award. This
is one of the particular concerns in scrutiny of Awards under Art.33, as well as in
constituting the arbitral tribunal. Following the coming into force of the 2012
Rules, the need for the ICC Court to fill gaps in the Rules should be limited, as one
of the very objectives of the Rules revision was precisely to fill such gaps.*

The Behr case, which is discussed at paras 35-37 to 35-41, represents a promi-
nent example of a case where the ICC Court expressly relied on the predecessor
provision of Art.41 to allow a remission of the award, even though the 1998 Rules
did not contain an express provision to this effect.”

I Article 41 corresponds to Art.35 of the 1998 Rules. There have been no changes to the text of the
article.

2 Pry, Greenberg, Mazza, op. cit., para.3—1537; sce also Reiner & Aschauer, op. cif., para.797 n.500,

which refers to a comprehensive gap-(illing competence.

Derains & Schwartz, op. ¢it., p.385.

See also Fry, Greenberg, Mazza, op. cit., para.3-1539.

See para.35-39 fn.37, where the US Court of Appeals, Sixth Circuit, stated that it read the prede-

cessor of Art.41 “to permit remand in this case, given that clarification by the original arbitrator is

critical in order to make the Eight Award enforceable at law”.

o e
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The Spirit of the Rules

The spirit of the Rules is based on several concepts. The Rules are b
party a.utonomy to adapt the procedure to the requirementé of each 356# o
peutrai.ﬂy‘ towards the parties and their equal treatment, the independ Mg
impartiality of the members of the Tribunal and generally ,the requiremeninie pee
progedure be fair to both parties, and that they are both given a reasonab] il
lunity to present their case. The Rules are also based on the application of fhoppor—
of law agreed upon by the parties, or applicable pursuant to the Tribunal’em]e'S
sion, unless the parties have agreed that the Tribunal is to act ex aegq .
as amiable compositeur.t o et boncey

Ensuring enforceability of the Award

Article 41 also requires the ICC Court and fhe Tribunal to “make every eff,

Fo make sure that the award is enforceable at law”. Article 41 reco e
importance 9f the law applicable to the arbitration. That law may be theil\]jesf .
place of arbitration, the law of the arbitration agreement (if different from tl? -
the law of .the place of arbitration) and the law of the place of enforc "
T][Jerte.:fore, it i.s important, and indeed essential to consider the Rules, the :3:5; :
istrati [ i ; ¢
et If:g];ﬁzt;?rg; SzliSI.CC Court and the actions of the Tribunal in the light of
The Wording of Art.41 is strong in referring to “every effort”, but. as ted
above, it addresses primarily matters not expressly covered by th,e Rt;les ]l]r? eIl

other matters, if the arbitrator acts in accordance with the Rules, there is noln ﬁ
1o reason to believe that the Award would not be enforceable TiliS does not il
thgt, although the arbitrator acted fully in accordance with t-he Rules th0 sl
mlght_nol be declared enforceable in a specific country.” R

Article 41 refers only to the Tribunal, not the Emergency Arbitrator.® Apjerdi
V of the Rules, i.e. the EAR, contains, however, a similar provisic\.n »""ilci 1’{
Art.8(3) expressly refers to the Emergency Arbitrator, and the acting in 'L]"l\e 5 'l'l:
of the Rules and of App.V, for all matlers concerning the emerzen: ba.rbitr}:i]tr1
prc;;lic.:dlmgs “not expressly provided for in [that] Appendix”. Nald %
e IClé czj i t rrf:i];;s :ﬁ:lg?;iﬁliﬁ :lilrclld not \_falldlty, which seeins to suggest ‘that
irt ar take into account not only the law of the

place of arbitration, but, to the extent practicable, also the law of the robabl
place of enforcement. In that context, one of the basic elements that an ?Frib ?
shouIFI take into consideration is the New York Convention. However );he L:nat
to which the Tribunal or the ICC Court can take such matters into accoujnt dee);;éls
on the fact‘s of the case and the briefing by the parties. The parties have thepmost
accurate view of where enforcement may take place and, if they are concermned

abo%lt a particular aspect, they can then seek to have it cz)vered in the Award i
particular by raising it as an issue to be decided under the Terms of Referencre iy

S As to the power Lo act as gmi i
° able compositeur, see the discussi ‘
1 oot HeuoM ey ol p_14"?_ e the discussion under Art.21(3) at para.21—_.

% i
This is true for Art.17 as well as regards the proof of authority, see para.17-7

AL L E TR A A i i i At s s s

GENERAL RULE

A Tribunal should meet the legitimate expectation of the parties at the time they
agreed to submit their disputes to arbitration. Presumably, the expectation was
that the Award would be enforceable and would not be set aside at the place of
arbitration. For this reason a Tribunal should, in principle, always take into
account the law prevailing at the seat of arbitration. This being said, if local courts
at the place of arbitration make a travesty of justice by denying an international
Tribunal from enforcing the parties’ legitimate expectations, a Tribunal may
decide to ignore the decision of those courts. In such cases, it will be for the
Tribunal to decide whether, as a matter of fairness and of providing access to
(arbitral) justice, it is appropriate to follow a local court’s decision if doing so
would frustrate the arbitration agreement.

Some parties who challenged the jurisdiction of a Tribunal have argued that
a Tribunal would breach its obligation to render an enforceable Award if it
concluded that it had jurisdiction over the parties, as the courts would hold to the
contrary. On that basis, the parties have suggested that the Tribunal deny jurisdic-
tion. In an interim Award of 1984, an ICC Tribunal in case No.4695 dealt with this
rather ciret.lar argument in the context of Art.26 of the 1988 Rules (predecessor of

Art.4l

“ATt. 26 of the ICC Rules musi be understood as requiring every arbitral

tribunal to avoid any grounds of nullity, since if the award is unenforce-

able the whole arbitration proceeding will have been a waste of time

and energy.

But this requirement of Art. 26 is not relevant to the question of juris-

diction. It is obvious that if a tribunal would decline to exercise jurisdic-
tion on the basis of the possible difficulties of a future enforcement in a
given country, then there would be no award at all, susceptible of being
enforced in other jurisdictions.

In this case there may be difficulties, perhaps not insuperable, in
the enforcement of this tribunal [sic] awards, in some national
jurisdictions.

But if the tribunal finds, as it does, that it has jurisdiction, it cannot fail
to exercise it. Otherwise, it would be concurring in a failure to exercise
jurisdiction and could even be accused of a denial of justice.”™

Some 15 years later, another ICC Tribunal in ICC case No.10623 followed that
view, in its interim Award of 2001. The case dealt with an arbitration between
state “X” and a private party. The place of arbitration was in state “X". The
Tribunal commented as follows on the requirements of Art.35 (which is the pred-
ecessor under the 1998 Rules to Art.41):

“[140.] A generally accepled principle of international arbitration,
reflected in Article 35 of the ICC Rules, compels the Arbitral Tribunal
io make every effort to ensure that any award it renders is enforceable
at law. In this contact, complying with the law and the judicial decisions
of the seat is clearly an important objective, in light of the fact that the

? ICC case No.4695 (1986) in Collection of ICC Arbitral Awards, Vol. II, op. cit., p.33.
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c[:ouljts have the power to set aside an award rendered in their co
[.142.J TI:usl does not mean, however, that the arbitral tribunal sh
simply abdllcate to the courts of the seat the tribunal’s own i dS OUId
about v_vhat is fair and right in the arbitral proceedings. In the é i
the ar.bltral tribunal considers that to follow a decisionl ofaco vte e
conﬂlct‘fundamentally with the tribunal’s understanding of i‘?sr dWOUId
the parties, derived from the parties’ arbitration agreement, the t 'Lll)ty a
mgst follow its own judgment, even if that requires .nona- H'Lmal
with a court order. T
[143.] To conclude otherwise would entail a denial of justice and fai
ness to the parties and conflict with the legitimate expectatio t}?m
created by entering into an arbitration agreement. It would a]lnlS o
courts of the seat to convert an international arbitration agreem 0‘:!' o
a dead letter, with intolerable consequences for the practii E oyl
tional arbitration more generally. B
[1 44.].This conclusion is consistent with principles that are alread
estgbhshed in international arbitration. In particular, it is cl yfw -
arbitral case law that the obligation to make every e;"fort to r:llrd o
enforceable award does not oblige an arbitral tribunal to render a . Zﬂ
that are fundamentally unfair or other- wise improper. An a:l:?;r !
?rlbun.al shquld not go so far as to frusirate the arbitratic'm agree i
itself in the interests of ensuring enforceability. Such an outcou% e
be, to say the least, a paradox.”!? e

untry

theA :«:y fa(éltor for the Tribunal in the above case was that the arbitration involved
e zpatiz Iiml the ct;uﬂ; olf a state are an emanation of that state. Therefore, in tl;‘;e
al case, the Tribunal decided to ignore th i-arbitration injunc )
ti-arbitratio i i
the courts of the place of arbitrati cin o oo e
itration. The reference in the Aw
. ard to cases w
gn?_ulledhAwards have .been enforced is the litmus test. If a Tribunal daesdzf)?
0:: 1;—3\/6 thar: any Av;fard_jt renders will be enforced either at the place of arbitration
; ;e\; %13, th,en it will hardly ignore the courts of the place ot artitration
. e Tri unal’s duty under Art.41 is to ensure that it abides vy the proce;dural
lhg;;;n;zl}tls oi _thc law of the place of arbitration, but also take into consideration
egitimate procedural ex i i jurisdicti
o pectations with respect to the jurisdictions of
anfbor examplle,. ifa Tribgnal is sitting in Switzerland, but the probable place of
Wilhrceﬁlept Is in the United States, then it may be appropriate o deal expressly
certain issues relating to the power of the Tribu i
Award. As discussed under Ar i s Dol S i
t.37, the basic rule in the United S i
‘ L tates 1s that the
power to award costs must have been conferred on the arbitrators by the arbitra-

tion agreement, the relevant itrati
L rules :
arbitration, of arbitration or the law of the place of

10
ICC case No.10623, op. cit., paras 0-57 n.42, 18-37 n.25.
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A more complex issue relates to the duty of a Tribunal to consider mandatory
pn‘nciples of law that may affect enforcement.'" In the Eco Swiss case for
example,'? neither party raised issues of EU competition law during the course of
the arbitration. Nor did the Tribunal. The result was that the Award was annulled
on public policy grounds based on EU competition law. This suggests that the
Tribunal may, and possibly should raise issues of public policy if they appear to
be relevant to the validity or the enforceability of the Award.

With regard to the law of the probable place of enforcement, the degree to
which a Tribunal may take into account the local requirements may be subject to
Jimitations and is the subject of discussion in arbitration circles. The practical
limitation is that the Tribunal may not be aware of local requirements to the extent
that they are not those common under the New York Convention. Another limita-
tion may be the concern of the Tribunal to resolve a dispute in accordance with the
applicable rules of law in an appropriate period of time notwithstanding legal
issues in a potential or probable place of enforcement.

In ICC case No.6474,% the Tribunal dealt with the argument that the Award
rendered i Switzerland would not be enforceable in the “territory” against a state
entity 10 & ‘country because the country was not recognised, the documents were
not velidly signed by a representative of the state entity and the transaction was
ifizgal due to bribery. The Tribunal stated with respect to Art.26 of the 1988 Rules

carresponding to Art.41:
“[134] “As to the ‘dilemma’ which, in defendant’s submission, is
created by the co-existence of Art. 26 of the ICC Rules and Art. 177(1)
PILA,['*] it must be considered as non-existent or purely theoretical, in
the following sense: it is not the purpose of Art. 26 of the ICC Rules["]
to be in any way a substitute for the law governing the international
arbitration under the common will of the Parties or to bypass the law of
the seat of the arbitration. It is at most, as recognised by the defendant’s
language, a ‘general directive’ and not a rule of law in the sense of Art.
177(1), which, in any case, would have to prevail over the ICC Rules if
a real contradiction arose, which is not the case.
[135] “Moreover, it is not enough to state that an application of Art.
177(1), ‘could result in an arbitral award not being enforceable else-
where’—which is undeniable and has been intentionally accepted as a
risk, although a limited one, by the Swiss legislator. It would fall upon
the defendant to establish that an application of Art. 177(1), did result or
would rtesult in the arbitral award not being enforceable, not

1l See for a discussion of the latter above at para.41-6.
12 Fyropean Court of Justice, Eco Swiss China Time Ltd v Benetton International NV, Case C—126/97.

13 ICC case No.6474 (1992) (Partial Award), ICC [CATb Bull Vol.15 No.2, p.102; Collection of ICC
Arbitral Awards, Volume IV, 1996-2000, op. cit., p.341; (2000) YBCA Vel. XXV p.11.

4 Article 177(1) of the Swiss PILA provides: “Any dispute of a financial nature may be the subject of
an arbitration”. Article 177(2) of the law limits the right of a state entity to invoke its own law to
maintain it does not have capacity to be a party in international arbitration. Footnote added by the

authors.
15 Article 26 of the 1988 Rules is the predecessor to Art41 of the Rules. Footnote added by the

authors.
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else\f\.fhere’—which is undeniable and has been intentionall
as a risk, although a limited one, by the Swiss legislator. Ity accizpted
upon the defendant to establish that an application of AI‘T 1‘;’;“ fE}H
{'esult or wquld result in the arbitral award not being enf(;rc S)’ -
elsewhclere‘ in general, but in the country or countries havin :}3]3 T, e
copn_ectw;ll with questions of enforcement. In the Arbitra% Treibcu?l:i?t
opinion, the territory’s law, just as the law of g "
prima facie have to be taken into consider;?ii)rl? ui:cs)g:ginafloumry’ i
sively if and when the Tribunal comes to decide’ on the s el
S merits of the
[136] “Be that as it may, the defendant has not satisfied the Tri
£ : ; _ Tribun
23;[:(;1;33 lf(fii;l:iiiot;le'A?ltral Trlicllaunal’s jurisdiction in the p?i;:;ii
: nised or would not be recognised i ferri
Even if that had been established, however, the ;ﬁg;if;ﬁ?ﬁé‘ﬁﬁfy-
ggf;n;;rlhe;her LhedCIallmant does not have a legitimate interest 12
g sl g an awar whlch.would be enforceable in some other coun-
es, though not in the territory.” [Footnotes added by the authors.]

C ase N : the Se ()lld ole t e law 1 QO h
I(: Cc (}(;4:‘4 Iel EC[S S€C al'y T Of h I Of he COl ) y (]
p]ace 0 enfor.'cementJ Even here 1he pa! tleS haVe dlreCﬂy I‘aiSCd that ISSUE Ihe
pl lIIlclIy gOEll 18 l.lSuaﬂy tD meet the lequil'e nents ()f the IaW Df the pldCG Of al'l.)it] =
a

tion. However, Tribunals ma i i
X ¥ even, in some instances, be i i
under the law of the place of arbitration. ekl i

ANNEX 1

THE ICC COURT’S SESSIONS IN ANUTSHELL

Article 1(2) of the Rules provides that: “[tThe Court does not itself resolve disputes.
It administers the resolution of disputes by arbitral tribunals, in accordance with
the Rules of Arbitration of the ICC (the ‘Rules’)”. The ICC Court ensures the
application of the Rules in particular by taking decisions provi ded for in the Rules.
The decisions of the ICC Court relate to many different aspects of an ICC arbitra-
tion.! However, the ICC Court’s power is that of an administrative body. It is the
Tribunal that decides the merits of each case.

To understard~how the ICC Court functions in practice set out below
is a descriptics of the 1ICC Court’s sessions, first of the monthly “Plenary
Session” (A.), followed by its weekly “Committee Sessions” (B.) at which most
materizl Jdecisions are taken.? In addition to these sessions, there is an annual
waiking session of the ICC Court, usually in September, which reviews develop-
{mets with respect to international arbitration in general and ICC arbitration in
particular.

All sessions of the ICC Court are confidential. Except with the consent
of the President of the ICC Court only Court Members are permitted to attend.
Members of the Secretariat also attend. Moreover, the ICC Court does not
provide the parties with reasons of its decisions. Some users have therefore
complained about what they consider fto be an opaque decision-making
process. The following comments are intended to render this process more
transparent.

The comments set out below are based on the authors’ experience with respect
{o the sessions of the ICC Court. These comments should be read together with
the commentary regarding the relevant articles of the Rules dealing with the func-
tions and prerogatives of the ICC Court. The comments are for the purpose of
illustrating how the administrative body of ICC arbitration functions in practice.
Each case which comes before the ICC Court is different from another, and deci-
sions taken by the ICC Court in one case can for that reason alone not be binding
‘n another. Each decision taken by the ICC Court involves the exercise of some
discretion, and that discretion is exercised by the members attending a specific
session of the ICC Court.

| The decisions to be taken by the ICC Court under the Rules arc referred to in Arts 6(4), 10, 12(2),
12(3), 12(4), 12(5), 12(8), 13(1), 13(3), 13(4), 14(3), 15(1)~(3), 18(1), 23(2), 23(3), 30(1), 33,
35(1), 35(2), 37 and 38.

2 As discussed below, the President of the ICC Court is entitled to take certain decisions which are
then communicated to the ICC Court. In addition, the Rules provide that the Secretariat may take
certain administrative decisions.
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