INTRODUCTION

remains only to say that it remains there because the Memb

er States wish it to remaip: ;
the proposals to reform the Brussels o

- I Regulation, the Commission had proposed measures
which would have moved towards harmonisation of the Jurisdictional rules for claims againg

defendants don.liciled in non-Member States. This would have gone a considerable way o
remedy a flaw in the Regulation; it was apparently ahead of its time,
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CHAPTER 2

Jurisdiction under the Brussels I Regulation

INTRODUCTORY MATTERS

2.01 General

When a case is brought or to be brought in the courts of the United Kingdom, and a
question of jurisdiction arises, the point of departure will be the impact of the Brussels I
Regulation. Forproceedings commenced before 10 January 2015 this will mean Regulation
44/2001," ti= basic jurisdictional provision for all proceedings instituted on or after 1 March
2002.2 For proceedings commenced on or after 10 January 2015, this will mean the recast
Resvlaiion 1215/2012,7 the jurisdictional rule for all proceedings in civil and commercial
rocters instituced on or after that date.*

The Brussels I Regulation was the successor in title to the Brussels Convention,” and
save where there are obvious and apparently deliberate alterations to the text found in the
Convention, it is intended to reproduce, and will be interpreted as though it reproduced,
the law established by the Convention.® The same will be true where the recast Regulation
1215/2012 reproduces the text of Regulation 44/2001.7

In any case in which jurisdiction is an issue there are, in broad terms, four possibilities.
The first is that the Regulation does not apply at all, because the claim falls outside its
domain: this may be because the claim is outside the material, or the subject matter, or the
temporal, scope of the Regulation. In such a case, the traditional jurisdiction rules as set out
in this book in Chapter 4° will govern. The second is that the claim is within the domain

1 [2001] O L12/1.

2 Articles 66 and 76.

3 [2012] OJ L351/1.

4 Article 81.

5 Civil Jurisdiction and Judgments Act 1982, Sch, 1 {as amended).

6 It became a boilerplate paragraph in judgments in 2009: C-533/07 Falco Privatstiftung v. Weller-Lindhorst [2009]
ECR 1-3327; C-167/08 Dralea NK Cables Ltd v, Omnipol Ltd [2009] ECR. 1-3477; C-180/06 {lsitger v. Schilanl & Schick
GmbH (inliq) [2009] ECR 1-3571; C-111/08 SCT Industri AB (in lig) v. Alpenblume AB [2009] ECR 1-5565; C-198/08
Zuid-Chemie BV v. Phillippo’s Mineralenfabrick NV/SA [2009] ECR 1-6917; C-298/08 German Graphics Graphische
Maschinen GmbH v, Holland Binding BV (in lig) [2009] ECR. 1-8421. It continues to be: C-533/08 TNT Express
Nederland BV v. AXA Versicherung AG [2010) ECR 1-4107; C-478/12 Maieticv. lasttinute.coni GmbHEU:C:2013:735,
[2014] QB 424; C-548/12 Brogsitter v. Fabrication de Montres Normandes EURL EU:C:2014:148, [2014] QB 753;
C-302/13 AyLAL-Lithuanian Atrlines AS v. Starptautiska lidoste Riga VAS EU:C:2014:2319, [2015] I-L pr 28.

7 Recital (34) to Regulation 1215/2012, second sentence.

8 But if there is some other legislative scheme, it will 2pply instead. In relation to insolvency and matrimonial
causes, for example, Regulations 1346/2000, and 2201/2003 (replacing Regulation 1347/2000) will apply their
special rules, and chese will also displace the rules of the common law.
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of the Regulation but the Regulation provides that the traditional Jjurisdictional rules, g
set out in this book in Chapter 4, are to be applied, by incorporating them by reference
within the broader framework of the Regulation where they operate as residual jurisdic.
tional rules. The third is that the claim falls within the domain of the Regulation, and the
Regulation identifies, by the rules set out in its Chapter II, the specific court (as distinet
from merely identifying the Member State), which is to have Jurisdiction; and if this is sq,
there is no need to look any further. The fourth is that the claim falls within the domain of
the Regulation, but the Regulation specifies, by means of the Jjurisdictional rules set out ip
its Chapter II, that the courts of a Member State are to have Jjurisdiction. If that Membey
State is the United Kingdom, a further set of rules, internal to the United Kingdom, will be
needed to identify the particular part (England and Wales, Scotland, Northern Ireland) of
the United Kingdom whose courts have jurisdiction. It is the third and fourth of these cases,
and the rules which apply to them, which are examined in this chapter.

The third category of case is more complex than it seems for, though the Regulation
is the most important, it is not the only instrument which governs the jurisdiction of the
courts in civil and commercial matters. In other words, the Regulation has a territora]
scope as well. It yields to the Brussels and Lugano Conventions, which continue to apply
principally where there are jurisdictional connections with States and territories which
were covered by these Conventions but which are not, for various reasons, bound by the
Regulation. Until 2007 these non-Regulation States and territoties included Denmark,
which had opted out of the Regulation and in relation to which the Brussels Convention
rather than the Brussels I Regulation continued to govern.” On 1 July 2007, Denmark
became bound by Regulation 44/2001;' it agreed to be bound by Regulation 1215/2012
by a declaration to this effect.!" Non-Regulation territories still include the non-European
possessions of France, ™ the Netherlands,' and the United Kingdom, " to which the Bruseeis
Convention may apply but the Regulation does not.'® Iceland, Norway, and Switzeslana
remain outside the European Union, and in relation to them, the Lugano Conveution'
applies. So today, when there is a possible jurisdictional connection with Iceland. Norway,
or Switzerland, or to the non-European tetritories of the Member States, there iy be need
to refer to the rules of these Conventions. For the sake of completeness, it si:ould be noted
that Gibraltar counts as part of the United Kingdom for the purposes of the Regulation,"”

9 Recital (22) to the Regulation, .

10 The ‘parallel agreement’ is at [2006] OF L120/22; it was given effect in the United Kingdom by SI
2007/1655. So far as the Brussels Convention was concerned, it was never extended to Greenland or the Feroe
Islands.

11 [2013] OJ L79/4.

12 Neither Convention nor Regulation applies to Monaco or to Andorra. The Regulation applies in
Guadeloupe, French Guiana, Martinique and Réunion, which are overseas departments of France. The Brussels
Convention applies in the French Overseas Collectivities (formerly Territories) of New Caledonia, French Polynesia
(which includes Tahiti), Mayotte, the Wallis & Futuna Islands, and in St Pierre & Miquelon,

13 The Regulation applies in the Nethetlands; the Brussels Convention in Aruba; neither instrument applies in
the Netherlands Antilles.

14 The Regulation applies to Gibraltar; neither the Regulation nor the Convention applies to the Isle of Man,
the Channel Islands, the Sovereign Bases on Cyprus, or any non-European territory of the United Kingdom.

15 Recital (23) of Regulation 44/2001.

16 Regulation 1215/2012, Art. 73.

17 Article 60 of the Brussels Convention permitted the United Kingdom to extend it to Gibraltar, but the
Spanish courts, in an exhibition of anarchy, refused to recognise Gibraltar judgments as judgments from the courts
of the Unired Kingdom: see the note of the decision in [2003] ILPr 9.
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albeit that it was not within the Brussels Convention. But' the Isle of Man and the Chan.pel
[slands are outside the territorial scope of the Regulation, just as they were, and are, out§1de
the territorial scope of the Conventions; the same is true fo_r Monaco, Andorra, San Man.no,
the Vatican City and Liechtenstein: for jurisdiction and judgment purposes they are just
about as foreign as China or Peru. . o .

For the purposes of exposition, it makes most sense to deal with the _]unschctlol'lal r.egunﬁ
esrablished by Regulation 1215/2012, and to reserve to Chapter 3 the exmpatlon of
those particular details in which the rules of the Bmssels alnd Lugano Conven‘uons (anfi
Regulation 44/2001), diverge from the corresponding provisons of the Reg@anen. I-f thl.s
Jeaves the impression that the result is more complex than it should be, the impression is
entirely accurate: but the world has become a complex place, and the law reflects th.ls. Even
though in most cases the enquiry can begin and end with the Brussels I P\egulatlc.)n, Fhe
continuing, if diminished, survival of these earlier instruments may make the determination
of jurisdictian trickier than the ideal would have been. .

The most problematic jurisdictional interface is the one between the Regulation and the
jurisdictional rules of the common law which, as explained above, may jbe applicable. fo‘r two
quite distinct reasons but which also, for reasons also explained above,'® understand jurisdic-
don and ite-=rercise in very different ways. However, if the case falls within the sco_pe F)f
the Regulaion, the Regulation, and it alone, governs the taking of jurisdiction. This v'mll
mear, ammong other things, that the traditional means of asserting jurisdiction, by serving
the detendant with proceedings while he is within the jurisdiction, or by obtaining permis-
<an'? to serve the defendant outside it, will no longer be applicable. Article 5 of Regulation
1215/2012 emphasises that these traditional rules for asserting jurisdiction may be resort.ed
to only insofar as the Regulation permits it. The Regulation is therefore the point of juris-
dictional departure in every civil or commercial case in which the jurisdiction of the courts
of the United Kingdom is in question. It has mandatory effect. It obviously does not need
to be pleaded; it is the law of England, even if it is not English law.

Asa matter of English civil procedure, however, it is always necessary to serve the defendant
with proceedings for the English court to have jurisdiction: it is not inaccurate to respresgnt
the common law as proceedings on the basis that where there is service there will be juris-
diction.”® But the Regulation is organised the other way around: where there is jurisdic-
tion, there may be service. In cases where the defendant is within the jurisdiction, and the
Regulation provides that there is jurisdiction, he may be served, and there is no more to be
said. In cases where he is outside the territorial jurisdiction of the court, and the Regulation
provides that the English courts have jurisdiction, he may be served: it is not necessary to
seek the permission of the court to serve the defendant ex juris: rules 6.32%! and 6.33% of the
Civil Procedure Rules provide, in effect, that the defendant may be served as of right in a case
where the Regulation provides the statutory basis for the jurisdiction of cthe court.??

18 At the beginning of this paragraph.

19 Under Part 6 of the Civil Procedure Rules 1998 (abbreviated hereafter as ‘CPR), as amended. .

20 How and when service is lawful, and how a defendant may challenge service of process upon him, is
examined in Chapter 5, below.

21 Service in Scotland and Northern Treland.

22 Service outside the United Kingdom. o

23 As long as he has a domicile in a Member State, or Arts 18(1), 21(2), 24 or 25 give the court jurisdiction
over a defendant who is not so domiciled. The claimant must also file and serve a notice containing a statcmem.-lt
of the grounds on which he is enitled to serve out of the jurisdiction: CPR r. 6,34(1). Practice Form N510 will
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It is therefore no longer true that if the defendant is within the jurisdiction, he may be
proceeded against as of right, or that, if he is outside the jurisdiction, the assertion of jurjs.
diction by the English courts is a matter controlled by judicial discretion. The Regulatioy
defines the cases when a claimant has a right to sue the defendant, and the cases where he hyg
no such right: and if he has the right to sue he has the right to serve. By and large, discretion
has no part to play in the operation of the rules.

2.02 General principles of interpretation of the Regulation

The jurisdiction of English courts has been governed by European legislative texts, of one
form or another, since 1 January 1987, Since then, a number of overriding general principles
of interpretation applicable to those texts have emerged. It is convenient to identify four of
five such general principles, though there are certainly others of narrower or of less precise
operation.

The fundamental rule is clear enough: if the case falls within the provisions of the
Regulation, the Regulation alone allocates jurisdiction over the defendant. It may do so by
giving jurisdiction to the courts of the United Kingdom, or by giving jurisdiction to the
courts of another Member State or States. If the Regulation, as properly interpreted, gives
jurisdiction to the courts of the United Kingdom, those courts must exercise that jurisdic-
tion when called upon to do so by the claimant, unless the rules of the Brussels I Regulation
which deal with a situation of is alibi pendens’* are applicable, or unless the jurisdiction i
founded on what is now Article 6 of the Regulation. If the Regulation allocates jurisdiction
to the courts of another Member State, and also to the courts of the United Kingdom, either
court, though generally not both courts at the same time,?® may exercise jurisdiction. But if
the Regulation allocates jurisdiction to the courts of another Member State and not to those
of the United Kingdom, the courts of the United Kingdom do not have jurisdiction.? Tp
Regulation must therefore be considered before the traditional rules of civil jurisdiction n
English (and Scottish and Northern Irish) law,

2.03 The terms of the Regulation are given an equal and uniforir
interpretation

The substance of the preceding paragraph could (one imagines) eoualis be found in a book
on private international law in other Memberf" States. There is «n wbvious practical benefit
in the provisions of the Regulation bearing, to the greatest extent possible, 2 meaning
which is common and uniform across the Member States. It would rather diminish the

be used: see CPR. PD 6B, para. 2.1. For the question of how certain or well-established must be the facts which
confer jurisdiction under the Regulation, see para. 4.86, below, If the claimant is in doubt whether he can meet
this standard, it makes practical sense to make a concurrent application for permission to serve out, just to be on the
safe side: see further below, para. 5.20; see also Mercury Communications Ltd v. Communication Telesystemns Internatiotial
[1999] 2 All ER (Comm) 33. It may be appropriate to explain in the witness statement in support of the applica-
tion for permission to serve out the basis for the difficulty and the circumstances in which the application is made,

24 Articles 29 to 34 of Regulation 1215/2012, discussed in paras 2.260 et seq., below.,

25 Because the court seised second will in general be required to apply the rules of the Regulation on lis alibi
pendens.

26 Article 5(1) of Regulation 1215/2012 states that persons domiciled in a Member State shall be sued in the
courts of another Member State anly in accordance with the provisions of the Regulation.
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praCtiCﬂl effect of the scheme for there to be a single text, but one which meant something
different in every Member State of the European Union. This need for a uniform inter-
pretation is met in two ways: first, by the power a-nd' the duty of certain natlona‘l courts to
make references to the European Court for a preliminary ruling on the proper interpreta-
tion of the Regulation, as described in the preceding chapter.?” Second, it has been. met
by the development of autonomous, or independent, meanings for the basic definitional
terms of the Regulation: this is, beyond doubt, the most characteristic feature of the juris-
pmdence of the Court. . .

The point may be illustrated by a simple example.® Suppose a German manufacturer
sells goods to 2 French buyer, who sells them on to a French sub-buyer. Suppose the goods
are not fit for the purpose for which they were originally sold, and that the sub-buyer
wishes to sue the manufacturer. In German, as in English, law any action would lie in tort,
whereas in French law the claim may be regarded as contractual.? If in the particular case
jurisdiction s to be based on Article 7 of Regulation 1215/2012,% it is necessary to ask
whether the action is one relating to a contract or to tort. Whatever the answer is, it is not
‘contract if the claim is brought in France, but tort if it is brought in Germany’. Instead,
the jurisdictional question has to be answered by use of an independent, or uniform,
or autonomes; or anational, or delocalised, definition of the terms: not by recourse to
national law

To take another example, suppose a house buyer sues the surveyor who was negligent
in renorting its condition to the mortgage lender, but who was well aware that the report
_~alil be shown to the intending buyer who had in any event paid for the survey. As a
.aatter of English domestic law, such an action would be seen as lying in tort. But in other
systems it may be seen as contractual in nature, on the footing that the contract between
mortgage lender and surveyor was also made for the benefit of (and the service paid for by)
the house buyer. It may, therefore, be wrong to assume too quickly that for special juris-
dictional®! purposes the action is not to be regarded as a ‘matter relating to a contract’ and
as falling within Article 7(1).

To take a third example, if commercial partners fall out, one accusing the other of
disloyalty and unfair competition, national law may permit a claim to be framed as one in
tort or delict, from which it may be argued that special jurisdiction may be available under
Article 7(2) of the Regulation, But if the complaint could have been pleaded as a claim
for breach of contract, or if it is necessary to plead the contract in order to establish the

27 Paragraph 1.16, above.

28 See C-26/91 Jakob Handte & Co GmbH v, Soc Traitements Mécano-Chimiques des Surfaces [1992] ECR 1-3967.

29 Warranties of quality being considered to pass with title to the goods on a transfer of the goods: not such a
crazy idea, when you reflect on it, It is said that the French courts now accept that the claim of the sub-buyer is
not contractual: Sec Donovan Data Systems Europe v. Soc Dragon Rouge Holding (Cass 6 July1999), [2000] Rev crit
DIP 67, But the general point is still valid.

30 In other words, the defendant is sued in a Member State other than that in which he has a domicile.

31 Until very recently, there was no reason to suppose that if the claim were seen as relating to a tort for juris-
dictional purposes it had to be resolved on the merits by the law of tort of the court seised. The reverse was irue: a
court with jurisdiction over a claim would then apply whatever substantive law its rules of the conflict of laws told
it to: see C-26/91 Jakob Handte & Co GmbH v. Soc Traitements Mécano-Chimiques des Sutfaces [1992] ECR 1-3967, at
[24] of the Opinion of the Advocate General (a view which was entirely sound, even in the absence of the explicit
confirmation of the Court). But as the applicable law for conrractual and for non-contractual obligations is now
specified by Regulation (Rome I and Rome II, respectively), the relationship between the Regulations governing
Jurisdiction and the applicable law may be much closer than it was, and divergence acknowledged by the Advocate
General will be less likely to result. For further consideration, see below, para. 2.163.
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unlawfulness of the acts complained of, the matter will be one relating to a contract for the
purposes of special jurisdiction over a defendant domiciled in another Member State, and
hence within Article 7(1), despite the view taken by domestic law.*?

2.04 The nature of autonomous interpretation

Autonomous meanings have been (or will be, as soon as the opportunity arises) given to
practically all the definitional terms used in the Regulation. In earlier editions of this book
a lengthy and lengthening list was given, but it now makes no sense, for the point is geners]
and perfectly clear, and it is made and illustrated on practically every page of this chapter,
Indeed, the Court has recently expressed the view that the need to proceed on the basis of

uniform interpretations is, if anything, more entrenched than ever. As it said in Re Rody
Golf & Beach Resort SL:3*

“The objective pursued by the Treaty of Amsterdam of creating an area of freedom, security and
Justice, thereby giving the Community a new dimension, and the twansfer, from the EU Treaty
to the EC Treaty, of the body of rules enabling measures in the field of cooperation in civil
matters having cross-border implications to be adopted testify to the will of the Member States
to anchor such measures firmly in the Community legal order and thus to lay down the principle
that they are to be interpreted autonomously.’

The road to a completed dictionary of definitional terms and uniform meanings for terms
of art in the Regulation will be long. The road is paved with rulings from the European
Court, but there is much paving still to be done. But the direction of legal development is
clear, and to put forward an argument in a case which relies upon a term in the Regulation
being given a meaning which is derived from the idiosyncrasy of national law is to advance
an argument which exposes itself to attack.

2.05 A purposive interpretation of the Regulation

The Regulation is the latest incarnation of a legislative text designed and‘diatted by
civil lawyers trained in the continental legal tradition, and subject. to-:uthoritative
interpretation by judges who are almost all civilian lawyers. It was inede, and has to
be understood, to be interpreted according to the European canons of construction, at
least if it is to be understood in a way which will conform to the«vievss of the European
Court. "

The English approach of interpreting, more or less literally, the precise relevant words,
following the prior decisions of earlier courts, is not exactly the European way.* Instead,
the Regulation must be interpreted purposively, or ‘teleologically’; that is to say, with a
view which gives predominant weight to achieving the overall purposes of the instrument
as a whole, as distinct from seeking to ascertain the natural meaning of a single provision
taken in isolation from the rest of the text. This is important: in the paragraphs which
follow attention is given to principles which apply to the interpretation of the individual

32 C-548/12 Brogsitter v. Fabrication de Monires Nommandes EURL EU:C:2014:148, [2014] QB 753,

33 C-14/08, [2009] ECR I-5439. The case concerned the interpretation of the Service Regulation, Regulation
1348/2000; the passage from which the quotation is taken is [48]. This observation appeared first in C-433/03
Gotz Leffler v. Berlin Chemie AG [2005] ECR 1-9611, [45].

34 Indeed, it is not the approach taken to the construction of international treaties by the English courts.
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Article; but the framework within which all of this is done is the purpose or purposes of the

instrument as a whole. The point may be made by reference to a recent judgment, in which

the Court put it this way:
‘By its questions, which should be examined together, the referring court asks, in essence, how,
in the case where a manufacturer faces a claim of liability for a defective product, Article 5(3) of
Regulation No 44/2001 is to be interpreted for the purpose of identifying the place of the event
giving rise to the damage. In order to answer that question, it should be borne in mind, first, that,
according to settled case-law, the provisions of Regulation No 44/2001 must be interpreted
independently, by reference to its scheme and purpose.’

The fourth-from-last word in the passage shows that the interpretation, which will
yield a uniform interprecation of the particular provision in respect of which the national
court has sought a ruling, is to be found by reference to the scheme and purpose of the
Regulation as a whole. The Court did not say that it was concerned to find the scheme a!nd
purpose of the particular Article or sub-Article which had been of concern to the refer.rmg
court and in relation to which it had made its reference. The Court was instead required
to make a broader and more comprehensive assessment of the scheme and purpose of the
entire Regulation.® It is chis approach which will guide the Court to its answer, and which
will be manifasied in more particular ways in the principles of interpretation discussed
below.

It sho 1l not be thought that the European Court does not regard itself as bound by its
own decisions, though no doubt this is correct. It does routinely refer to previous judg-
w.=nzs, but what it draws from these tends to be a recitation of general principles of interpre-
w,tion, rather than the ratios of individual judgments which it then proceeds to apply to the
matter before it. The general principles of interpretation represent the continuing force of
the judgments of the Court; the answers given to questions referred for a preliminary ruling
are presented as the logical consequence of those principles.

For this reason, attention to the general principles underpinning the Regulation, as
the European Court has declared them and as set out above, is the proper first step in the
interpretation of any individual provision: they must be taken as read in all cases in which
a question of construction arises for decision. Where they point in different directions, an
argument which is well founded by reference to the purpose of the Regulation as a whole
has the greatest prospect of being found to be correct.

2.06 Where the Regulation has general rules and exceptions, the latter are
construed narrowly

In previous editions of this book, the ‘construction of exceptions’ principle stated that
exceptions to the principle of domiciliary jurisdiction were to be construed restrictively.
This version of the principle remains good law: almost from the beginning, the Coust has
said that provisions of the Regulation which allow a defendant to be sued, against his will,
in a Member State other than that of his domicile are to be construed narrowly, or, at any

35 C-45/13 Kainz v. Panthenverke AG EU:C:2014:7, [2015] QB 34, [18]-[19]. The same point is made in
any number of judgments, including those cited in that case; also in C-548/12 Brogsitter v. Fabrication de Montres
Nonnandes FURL EU:C:2014:148, [2014] QB 753.

36 See further, C-533/08 TNT Express Nederfland BV v, AXA Versicherung AG [2010] ECR 1-4107, [44].
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rate, no more broadly than is required to give effect to the purpose of the provision.”” In
other words, the principle that a defendant may expect™ to defend himself at home is the
fundamental principle of civil or commercial jurisdiciion. Other jurisdictional rules are to be
seen as exceptions, to be given no wider an interpretation than is necessary to achieve the
purposes of the Regulation in general and the individual Article in particular.

A claimant who, for example, wishes to rely on Article 7 of Regulation 1215/2012 ¢o
sue the defendant in a Member State other than that of the latter’s domicile, may find it less
easy than may be suggested by the first reading of the text.” While many of the individual
provisions of the Regulation prevail over the domiciliary principle, the protection of the
primacy or centrality of the domiciliary rule, by the narrowing of these other provisions, is a
clear trend. On occasion, the narrow construction of exceptions to the domiciliary principle
appears to have been applied without proper reflection, especially where the consequence of
adopting a narrow interpretation of a particular provision increases the risk of inconsistent
adjudications and irreconcilable judgments.*

The principle that exceptions to the rule of domiciliary jurisdiction are construed nar-
rowly makes sense within the Regulation. Indeed, the Court has even interpreted the
relationship between what is now Article 7(1)(a) and 7(1)(b) as being one of general
principle and particular exception: part of the justification for the conclusion that a licens-
ing agreement was not within Article 7(1)(b) was that this provision was to be seen as an
exception to Article 7(1)(a).*! There is, so far as can be ascertained, no suggestion that the
legislator intended this to be the nature of the relationship between the two provisions,
though it may be assumed that those drafting the Regulation were aware of this canon of
construction.

It has been suggested, and is probably correct, that the exceptions to the material scope
of the Regulation which are stated in Article 1(2) are to be construed restrictively, on the
footing that they constitute subject-specific exceptions for certain civil and commercid
matters which derogate from the more general scheme for jurisdiction and judgmeniz 11
civil and commercial matters established by the Brussels I Regulation.* Such an appioach i
defensible when the material question is whether a matter is a ‘general civil or ceauimercial’
one, or one of the ‘special civil or commercial’ matters listed in Article 1(2).

37 Under Art. 24, see C-115/88 Reichert v. Dresdner Bank [1990] BCR. 27; C-261/90 Reichert v. Dresdrier Batk
(No 2) [1992] ECR [-2149, Under Article 7, see 189/87 Kalfelis v. Bankhaus Schrdsr Mi richeyer Hengst & Co
[1988] ECR. 5565; C-220/88 Dumez France SA v, Hessische Landesbank [1990] ECR 1.4y C-68/95 Shevill v, Presse
Alliance SA [1995]) ECR 1-415; C-364/93 Marinari v. Lioyds Bank plc [1995] ECR.T-2719. As to Art. 8, where itis
less obvious that a restrictive interpretation should be adopted, see paras 2.223 ef seq., below.

38 It would be possible to represent the same point in terms of the defendant having a right to defend himselfat
home. But for reasons explained below, at para. 2.21, it is misleading to use the terminology, and to draw conelu-
sions which depend on the terminology, of rights.

39 On the other hand, it has been acknowledged that Arts 7(1) and 7(2) are, as they have been interpreted, not
especially narrow in material scope: see C-27/02 Engler v. Jatus Versand GmbH [2005] ECR I-481. The restrictive-
ness has been supplied within, rather than to, the operation of these Articles: see below, para. 2.188. A claimant
seeking to interpret a provision of the Regulation so as to allow him to sue in his home court should expect to find
the law particularly unaccommedating: C-88/91 Shearsen Lehmann Hutton Inc v, TVB [1993] ECR. 1-139, [17];
C-364/93 Marinari v. Lloyds Bank plc [1995] ECR. 1-2719; C-220/88 Dunez France SA v. Hessische Landesbank;
C-168/02 Kronhofer v. Maier [2004] ECR 1-6009.

40 Especially in relation to Art. 8: see further below, para. 2.223.

41 C-533/07 Falco Privatstiftung v. Weller-Lindhorst [2009] ECR. I-3327.

42 C-292/08 Gennan Graphics Graphische Maschinen GmbH v, Holland Binding BV (in lig) [2009] ECR. I-8421
C-157/13 Nickel & Goeldner Spedition GmbH v. Kintra UAB EU:C:2014:2145, [2015] QB 96; C-295/13 H ».
HKEU:C:2014:2410.
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This principle would, however, not justify giving a broad interpretation to the expression
‘ivil and commercial’, on the pretended basis that matters which are not civil or commercial
are exceptions to the Regulation which must, for that reason, be given a narrow scope:
any such reasoning would be fundamentally flawed. Matters which are not civil or commercial
in the first place were never within the scope of the Regulation. They are not excluded from
the Brussels Regulation by being relocated to a separate Regulation, atleast not in the sense in
which this explains the function of Article 1(2), because they were not even potentially within
itin the first place. Not until the end of 2014 did the Court say anything to cast doubt on this;
but its decision in flyLAL-Lithuanian Airlines AS v. Starptautiska lidosta Riga VAS* that ‘civil
and commercial’ must be interpreted broadly so as to ensure that the scope of ‘not civil and
commercial’ is made narrow, as befits an exception, does not appear to be based on careful
reflection on the development of the law. Ifit ever matters, it should not be taken as correct.

2.07 Interpretation must help keep the risk of irreconcilable decisions
to a minimum

The Brussels I Regulation seeks to facilitate the easy, almost automatic, enforcement of
judgments across the Member States. It is therefore necessary to prevenc, as far as possible
and from thic outset, the existence of concurrent proceedings in the courts of two or more
Member Stites. This has led the European Court to deliver forceful judgments* insisting
upor: a broad and purpose-driven application of the provisions for dealing with [is alibi
paudens. It has also meant that the Court will not favour an interpretation of a rule which
- guld lead to the conclusion that there was an unavoidable multiplicity of courts with
jurisdiction over a claim, or over parts of a claim.

2.08 Interpretation should promote legal certainty, predictability and proximity

The principle of ‘legal certainty’ means that the interpretation adopted should be one which
contributes, or is not damaging, to the idea of legal certainty. There are several aspects to the
principle of legal certainty, of which five in particular call for mention.

First, legal certainty is the basis for objection to the common law’s approach to questions
of jurisdiction in general, and to its understanding that judicial discretion is a necessary or
desirable element of jurisdictional law in particular.®® For this reason, arguments which seek
to show that a jurisdictional rule, otherwise applicable, should not be applicable because its
underlying purpose does not apply to the instant case will be unprofitable.** More gener-
ally, a definition of a term such as ‘consumer’ which was liable to require the court to
decide whether a person deserved that privileged status, by reference to a variety of socio-
economic factors, is unlikely to be favoured.*

Second, and rather more justifiably, the principle will tell against a proposed construc-
tion of the Articles which would have the effect of leaving an intelligent claimant uncertain

43 C-302/13, EU:C:2014:2319, [2015] ILPr 28.

44 144/86 Gubisch Maschinenfabrile KG v, Palumbo [1987) ECR 4861; C-351/89 Overseas Union Insurance Lid v,
New Harnpshire Tnsurance Co [1991] ECR. 1-3317; C-406/92 The Tatry [1994] ECR 1-5439.

45 For the most obvious example, see C-281/02 Ouusu v. Jackson [2005] ECR 11383, [38]-[46].

46 C-288/92 Custom Made Commercial v. Stawa Metallban GmbH [1994] ECR 1-2913.

47 See further, para. 2.101, below.
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about where he will be able to sue, or a well-informed defendant unable to predict whers
he may be liable to be called to account. The existence of autonomous definitions of the
terms used in the Regulation contributes to this certainty, but approaches to Interpretation,
put forward especially in relation to special jurisdiction, may find that they are measured
against the requirement that they also make an individual contribution to legal certaingy,
Accordingly, the Court has declared itself in favour of interpretations of the special jurisdie.
tion provisions, in particular, which would tend to prevent the multiplication or fragment,.
tion of jurisdiction where claims arise within a single legal relationship; it has also rejecteq
approaches which would require 2 national court to conduct an investigation of issues of
applicable law in order to decide whether ic had jurisdiction.®® Tt has also used this as 3
justification for excluding the national law of the court seised from adding to or otherwise
contradicting the jurisdictional rules set out in the Regulation.*

Third, the Court may invoke objectives of ‘proximicy and predictability’,>® which are
perhaps best seen as particular manifestations of the general principle of legal certainty. The
‘proximity’ component of this, especially in relation to the rules of special jurisdiction in
Article 7, may be used to support an interpretation of a particular provision which will
tend to mean that, generally,” the court with special jurisdiction is one which will have 3
close and foreseeable connection, a close link, to the facts which give rise to the dispute,
This will, at least in principle, tend to improve the quality of the adjudication. Even so,
it is important to appreciate the abstract nature of the reasoning at this point. A court will
not have special jurisdiction simply because it has a close link to the dispute; and a court
will not lack special jurisdiction if, on the facts of the instant case, the application of Article
7 gives jurisdiction to a court which, atypically perhaps, does not have a close connection
to the facts.>?

Fourth, the interpretation and application of the rule of European law must conform to
the principle of effectiveness. Or, to put it another way, rules of national procedural ww
may not encroach on a rule of European law in such a way as will undermine the apylica-
tion and intended effect of the rule of European law: where European law has laia down
a rule, the rule must be effective. The principle of effectiveness is probably cevarate and
distinct from the principle of legal certainty, but they are undoubtedly linked \and together
they militate against clever or creative (or self-serving) readings of Eurojean iaw which are
designed to give advantage to one side or the other in litigation at the vxpense of the clarity
and effectiveness of rules and principles of European law,

And fifth, the Court has made it clear that there is to be confinmty of interpretation as
between the Brussels Convention and the Regulation: unless it is plain that a change in the
wording of the two instruments was meant to produce a different outcome, the answers and

48 C-269/95 Benincasa v. Dentalkit Sil [1997] ECR. 1-3767; C-381/08 Car Trim GmbH v, KeySafety Systems
St [2010] ECR. I-1255.

49 150/80 Elefanten Schuh GmbH v, Jacgmain [1981] ECR 1671,

50 For the recent examples, see C-204/08 Rehder v. Air Baltic Corp [2009] ECR 1-6073; C-157/13 Nickel &
Goeldner Spedition GibH v, Kintra UAB EU:C:2014:2145, [2015] QB 96.

51 Without prejudice to the specific case: C-288/92 Custom Made Conmercial v. Stawa Metallbay GmbH [1994]
ECR 1-2913.

52 C-288/92 Custom Made Commercial v. Stawa Metallbay GinbH [1994] ECR 1-2913 (a case decided on an
eatlier version of Art. 5(1)).
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interpretations given in relation to the Convention continue to be reliable for the purposes
of the Regulation.”

2.09 All national courts are of equal authority, and none has institutional
superiority

The court of one Member State may not speak ill of a court in another Member State: de
tudice nil nisi bonum, as one might say. The Court has become increasingly emphatic that it is
impem]issible for a court in cne Member State to find fault with the procecdm‘gs or process
before the courts of another Member State, and to draw the conclusions which might be
thought to follow from such a finding of fault.

Insofar as there is a textual basis for this principle, it is elusive:* it would not be helpful,
in this context, to repeat the mantra of obviousness and authority being in inverse relation
to each other. A court called upon to recognise the judgment of a court in another Member
State is absolutely forbidden to review the substance of the judgment.>® So far as the exercise
of jurisdiction by the other court is concerned, the court called upon to recognise a judg-
ment may not review the jurisdiction of the court which gave the judgment; and where
jursdiction bes been based on Article 6, it may not find this rule of jurisdiction, or its exer-
cise, to be‘Cantrary to its public policy.>

From th1s statutory basis, an intermediate principle was deduced by the Court: that a
comir i1 one Member State is forbidden to review the jurisdiction of a court in another
MMomber State outside the context of the recognition of judgments; and that it follows
\hat a court may not take any step or make any order which is predicated on its having
reviewed the jurisdiction of the courts of another Member State: it may not adjudicate
as a consequence of its conclusion that the courts of the other Member State do not
have or should not exercise jurisdiction, because that conclusion is one which involves a
judgment which the court is almost always forbidden to make.”” The justification is that
the Regulation is part of the law of all 28 Member States, and as there is no reason to
suppose that any national court is blessed with superior skills in the art of interpretation, a
court may decide whether it has jurisdiction, but may not decide whether another court
had or has it.

This led to the final and definitive statement of the principle: to the proposition that the
courts of the Member States were required to repose and demonstrate trust in each other’s
legal systems and judicial institutions.>® Not only did that explain the intermediate principle
mentioned above, but ‘mutual trust’ was the principal reason why the grant of an anti-suit
mjunction, ordered to restrain a person from bringing proceedings before the courts of
another Member State whose only purpose was to undermine the jurisdiction of the English

53 For a recent example, see C-548/12 Brogsitrer v. Fabrication de Montres Normandes EURL EU:C:2014:148,
[2014] QB 753, [19]. But the point is now made as a matter of routine.

54 An attempt to isolate the source of the principle in the broader scheme of European law was made by Blobel
and Spith (2005) 30 Eur LR 528, but the truth really is that there is nio better source than that identified here.

55 Article 52 of Regulation 1215/2012.

56 Article 45 of Regulation 1215/2012. It has also been suggested that the duty imposed by Art. 4(3) TFEU,
of 'sincere cooperation’, may contribute to the principle, but this is not really persuasive.

57 C-351/89 Owerseas Union Insurance Ltd v, New Hampshire Insurance Co [1991] ECR 1-3317; C-163/95 Von
Hom v. Cinnamond [1997] ECR 1-5451; Opinion C-1/03 Lugano Convention [2006] ECR. I-1145, [163].

58 C-116/02 Erich Gasser GmbH v. MISAT Sri [2003] ECR. [-14693.
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fundamental general principle that each party should be sued in the courts of jtg do,
and that what is now Article 25 could not prejudice its validity.
rise to no uncertainty: if G wished to sue M it was clear which sin
and vice versa, It was a wholly rational decision,

The principle said to be derived from Meeth may validate a clause which Purports 1o J
exclusive jurisdiction to the courts of two or more Member States concurrently, Haqg &le"
clause in Meeth provided that actions could, without other restriction, be brought i the

|

It is also clear thg 4 R
gle court had jurisdich

give

courts of France or Germany, its effectiveness would have been only marginally Jegg Certaip,
There are arguments which tend to oppose the validity of such a clause: it will not be dﬁ
in advance which court is to be competent; the clause no longer gives effect to th
that defendants should be sued where they are domiciled; and to give exclusive
to two courts is inelegant, even self-contradictory. On the other hand, a choice
rent exclusive jurisdictions may be taken as a case in which the parties have a
Jurisdiction should not be exclusive, as Article 25(1) accepts that they may,
perfectly clear which courts have been derogated from and, in chat sense, e
Jurisdiction. And in any event, if the purpose of what is now Article 2515 ¢
principle that the parties have autonomy, and that the Article should respec
intention of the parties so far as it is not clearly overridden by other rules of I
is what the parties agreed to there is no good reason to withhold effect from i
tive, reinforced by Article 25(1), must be correct. Such an agreement will
the jurisdiction of any non-chosen courts which would have had Jjurisdictio
provisions lower in the hierarchy of the Regulation, and the intention of tt
clearly contrary to the policy of the law.

However, the agreement

€ principle
of coneyg.
greed that ghe
It will stip be
xcluded frop I
0 embody the
¢ the commey
aw, then if g,
t. This perspec-
clearly exclude
n derived fron
1€ parties is pot

of the parties for the Jjurisdiction of two courts cannot he
allowed to call into question the application of the /is alibi pendens rule in what is now Arti'
29 of the Regulation. It is not uncommon to find a term in a contract to the effect that \ne
party — typically a bank — is allowed to bring proceedings against the defendant in mere thap
ene court concurrently, There is no reason why the parties should not make that aytecment
if they wish, but they cannot expect a court in 2 Member State, seised second i, w.ne but i
respect of the same cause of action as the court seised firse, to give effect o'\t What is now
Article 29 of Regulation 1215/2012 makes no provision for the parties f0 agree that it shall
be inapplicable to litigation between them, and in this respect, party autenomy has its limits,

-
2.139 Content of the jurisdiction agreement: non-exclusive jurisdiction

A little history is unavoidable. Prior to Regulation 44/2001,
Brussels and Lugano Conventions gave legal effect to an agree
to indicate non-exclusive Jurisdiction in the courts of the partic
created by the wording of the then rule which provided for the chosen court to have exclu-
sive jurisdiction, and which, therefore, provided a rather awkward basis for the conclusion
that a designated court might have non-exclusive Jjurisdiction. Despite this, the English
courts managed to persuade themselves that such an agreement should be given effect
according to its terms.®*® Indeed, it was possible to simulate a non-exclusive Jjurisdiction

it was not clear that the
ment which was expressed
ular State. The problem was

848 Kurz v. Stella Musical Veranstaltungs GmbH [1992] Ch 196; Gamlestaden v, Casa de Suecia SA [1994] 1
Lloyd's Rep 433.
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ing i efit
drafting an exclusive jurisdiction agreement but expressing it to be fog thedb.ent}:
: L .
ey £ the parties: the Brussels Convention, by a provision not reproduced in
O ol .

_&fonly - allowed the benefiting party to hold the other to the agreement, but to depart

R ation, 849

om it if he chose.™ piedict ‘e familiar in some Member
m it if . _ ive jurisdiction was more f: arin

ﬁﬂn was clear that the idea of non-exclusive j

i i mber
others: and that its uncertain status was unsatisfactory. As far :;s the M;
[ ’ i i second sen-
Wc_ s th e concerned, the difficulties were swept away by what .ls r.10\.9v t e cond sen-
E ‘?j:;rtl le 25(1) of the Regulation, which provides that the jurisdiction (;l the cour
. C i ¥ ise’ tion is
tence O d “shall be exclusive unless the parties have agreed otherwise’. Th(; te.ra! e
i . - . 3 lse
nor MZ even though no indication is given to explain how agreen}ent lot heri d
- trated. The answer must presumably be that the language in Wn;1 the p e
i i i 'hi overns the
P ssed their agreement is construed in accordance with the law.whlc 1g e
e 'ee;ment 850 This, being a matter for the national, including conflicts,
e ot d d not on’e of European law, is best examined in Chapter 4. It
eised, an ; ' 4.
e ! he Regulation as imposing a presumption of exclusivity
does not appear helpful to read the Regu : g g
E rcise which depends on national law, save in the case in whic hp -
xe ! : '
E -e a¢ 1o their actual intention. Where that evidence is put _before the court,
k. EWdem'e t: hat the parties actually agreed is a matter of substantive law which a court
i Aot wha ‘ .
N in the usual way; as to this it is clear that national laws are not uniform (l))n
e : lusi ise. It would, of course, be
jurisdicti 1 or otherwise. [t w !
Spsfiuct f jurisdiction agreements as exclusive :
R o jurisdicti held to be a matter for uniform
i reement were held to be a
Jaeren: if the construction of a Jur]sdi)ctl;i’l agreen
ar to be the case. S
N ﬁppieen seised in accordance with a non-exclusive jurisdiction
t has .
Of course, once a cour ince with a € SR DR
1 il tr risdiction so that it w
clause, Article 29 of the Regulation wﬂ‘l transform its ju
indistinguishable from exclusive jurisdiction.

on

2.140 Content of the jurisdiction agreement: lop-sided agreements

As has been noted above, it is not uncommon for a coqtract to.prowde that in 1}11t1§:::0§
between A and B, A must bring proceedings agz?inst Bina des1gnat<=i](ili Toﬁrt, :;isz e B
may bring proceedings against A in that court or in any gther cogrt wi C: ﬁ%escjt risdicton
over A. An English court has rarely encounten.ad any difficulty in glvm,l:, & ;o sach a
provision. Where the Brussels Convention appheclT this Woulq be an 'exg ustllz’: IJ) o
agreement for the single designated court which by 1{§ express words W&; or ks
which therefore had the option of bringing proceedings elsewhere. Where t :1 o
applied, the clause would be exclusive to the extent.that A sued B, and non—(;l).( us ve where
B sued A, as that was the extent to which the parties had agreed on something o

exclusive jutisdiction, plain and simple. ) _
QXIJSEOTJBMQME prive’f Edmond de Rothschild Europe v. X,B"' the French Supri?;:;dig;ﬁ
disagreed. A contract between bank and customer contained an agreement on j

= R | . it NV v.
849 On service of suit clauses taking effect as non-exclusive jurisdiction clfuse.s., se_e At? I;???zz;ep&ih’mz;"c
Zﬁmh Insurance Co [2001] EWCA Civ 173, [2001] 1 Lloyd’s Rep 618; also Excess Insurance Coe ;. d
Mutual Insurance Co [2001 Lloyd’s Rep IR 524, - loyd’s Reep 332.
850 British LSHQ:IFEJIL‘ . ?‘?‘m‘eh’i Babbani di Lionello Babbani [2004] EWHC 2560 (fT7%). [2(1051}3;;:)}’ Fsor ﬁirthEr
851 Cass I civ, 26 September 2012, [2013] ILPr 181, (2013] JDI/Clunet 1 E(“‘:l" v e i i
comment, see [2013] LMCLQ 137. The judgment appealed from had purported to find a
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by which the customer agreed to bring proceedings against the bank onl
while the bank was to be permitted to sue in any court which had
customer. The customer sued the bank in France; the French Supr
dismiss the proceedings on the basis that the jurisdiction agreeme
principle of French and probably of Luxembourg law,%2 meant that a provision whig,
imposed obligations on one party but not on the other was not legally enforceable. It
is doubtful that the decision is consistent with the Regulation, for the content of the
agreement appeared to fit the template presented by the second paragraph of what i now
Article 25(1). On the other hand, if it is correct that the meaning of the agreement hgg o
be understood and construed by reference to its governing law, if that law decided thyt the

agreement is empty of content, no agreement at all, then there is nothing to which Artigle
25 can apply.

y in Luxembollrg
Jurisdiction ovey the!
eme Court refuseq a
nt was wholly voig, 2

The immediate solution is to ensure that any such lop-sided agreements on Jurisdictigy
are contained in contracts governed by laws which do not share the doctrine which Wy
applied by the French Supreme Court, in the hope that a court called upon to give effeet
to such an agreement will not look to the law governing the contract to find a basis for
invalidating it. But in the light of the final part of the first sentence of Article 25(1), it may
now be dangerous to designate a court which finds fault with such agreements, as it noy
appears that some Member States do. This does make it appear that the law has taken 3 big
step backwards.

[t may also be necessary to reconsider whether the construction of jurisdiction agreemenys
by reference to national laws is, after all, such a good idea, for not all national laws are 4
good idea. If it were possible to regard the second sentence of Article 25(1) as a complete
statement of the principles of construction necessary to deal with this individual point,
the opportunity for idiosyncratic or maverick principles of national law to undermine an

agreement otherwise clear and precisely expressed would be reduced. The risks associater
with that are, however, considerable.

2.141 Content of the jurisdiction agreement: non-geographical desigration
of court

It is not uncommon for a agreement on jurisdiction to identify the chuniry, the courts
of which are to have jurisdiction, not by name but by description, A common one is to
nominate ‘the courts of the country in which the carrier has®™ its principal place of busi-
ness’. According to the Court in Coreck Maritime GmbH v. Handelsveem BV.55 this may be
effective as an agreement on choice of court; and it will be if the wording used identifies

to the same effect in the fact that the provision of the Brussels Convention which has been referred to was not
reproduced in the Regulation. The point that it did not need to be because the Regulation had made better
provision of its own does not appear to have been appreciated.

852 The court did not indicate which, if either, of the two national la
not very likely,
Art. 25(1).

853 Questions of material scope would also need to be dealt with; on this it js very hard to see how recousse
to national law can be avoided or substituted.

ws it was applying. It is possible, though
that it thoughr it was applying an autonomous interpretation of ‘have agreed’ in the first line of

854 No actention was given to the issue which might arise where the carrier’s principal place of business is

moved between the making of the agreement on jurisdiction and the institution of proceedings.
835 (C-387/98, [2000] ECR 1-9337.
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which are sufficiently precise to allow the court to detcrn.nnif whether 1;:l
' 850 it . a case O
. diction: id certum est quod certum reddi potest.™ In Coreck Marmm.fz itse e o
- f{': ds by sea, it appears®’ that there was no dispute as to which party was tde
e , 1 inci i re, words
e norgas to the place which counted as its principal place of business. Th}:- : i
- isdicti ci 1 nation:
carﬁer, designate the court with jurisdiction were sufficiently precise to allow the nai
used 1 s b e
determine its jurisdiction. . . .
i facts may not always be so accommodating. It is clear that national laws may
. i ier,® and disagree as to which of the places in
- oree as to who actually is the carrier,”” and may gt ; B e o
dssa.g; it has a presence represents the principal place of its business. Had S f:;et t S
X i i at it wa
whic in dispute in Coreck Maritime, the national court might have (?onclu fff t et s
beerlil to ascertain the effect of the agreement on jurisdiction. The issue o 11:?t:c21prue1 ;
: i i i es, O
8 far as is known, still one for reference to national law, including conﬂclict; rh ;
| ’ ] i i amn
k.. ot seised.?® But in Coreck Maritime, the agreement in question provide t ;L y
Ou ) . . . . . Sl_
i es ‘shall be decided in the country where the carrier has his principal pll,lc'e I0 tuh
- /1 -ein’. In other
E and the law of such country shall apply except as provided elsclew}}ere helemfbn othe
nCSSdS the governing law was to be defined by reference to the principal placie of business,
i i i ernin
. the principal place of business may have to be identified by reference to the gov g
i i : is
'ijt Thgugh thece may be ways for a national court to cut the circle of argument,hm?m :
; v i e o
a::tiaﬂarly chnyincing; and it may be that the answer 1s that the agreement (lm c o1<:C'SE
i i igi rect
. urt is notyan the circumstances, sufficiently intelligible to be accepted as ¢ eafr, P t .1;
o efecive. Despite the evident attraction which these clauses appear (;;)l h’.;ve 1-0; cer a;
e i isi ich i in the form of a riddle has little to be
jurisdi rovision which is set out in the fo
 ftsnuen, a jurisdiction p w! : ofar lgiley
saic, in its ::lefenc.e, because it risks failing to do the very thing which it is supposed
i re intended to accomplish. .
dazses N cement on jurisdiction may be found to have been made in very short fon;zl. A
n agr Y o A
provision in a contract which stated ‘Court: DK-6100 Haderslev, De;.llngrk \}J\lras he Lo
jurisdicti i is now Article 25.°°" For the cour
B e Vahda‘e_d " t‘j:}l'llatprovision from the vantage point of the
1 interpretation, of the ‘ ‘
approach the construction, or 1n fon f 5
ngfessional reasonable man was sensible enough; the fact that the terse v\u:l)rd-mgilriscliC
i ; usive or non-exclusive j -
make it clear whether the court designated was to have excl

(8} , M y m at
lld t] at n eVldenCe a ars to ha € bee PlaCe
ﬂoﬂ, a (8] ppe 1S Vv 61 d e e the court a can th the

court
But the

presumption of exclusivity resolves the issue.

2.142 Content of the jurisdiction agreement: the courts of the United Kingdom

A jurisdiction agreement for the courts of the United Kingdom is not straig;ufog.waic‘it.:
Article 25 of the Regulation would appear to be satisfied, but the question of what effect 1
has is more involved.

i in if it is capable of being ascertained. ‘ _
ggg E;;e i:;ilﬁvl:slgse‘gr the nationa% court to determine, and not for the ;fapf:n Cﬁ'ﬁildoes S sl
858 The party who undertakes with the shipper to carry, or the owner of the ship W
CHEZ%EISEC The Rewia [1991] 1 Lloyd’s Rep 69 (overruled on other grounds): [1991] 2 Lloyd’s Rep 325.
860 See the answer to the fourth question submitted to the Co,u.rt.
861 Nursaw v, Dansk Jersey Elsporr [2009] ILPr 263, 'DE-6001" is a postcode.
862 See above, para. 2.139.
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As there are no courts ‘of the United Kingdom’ as such%? there ApPEar to be twg fyg d
possibilities. The first, suitable if the agreement is expressed a ;

s aterm of a contract, weyly
be that the law governing the contract must construe the language by which the partigg ha\,-cl
expressed their intention.®* If the contract is governed by English law,% the parties May
taken as meaning the English courts are to have Jurisdiction, on the footing that the courty of

England, as distinct from the courts of Scotland or Northern Ireland, were in all Probabﬂivy
what they had in mind, 36 |

The second possibility would be to start from the proposition that Article 25 requires

the wording of the agreement to be taken at face value and (

in the absence of evidenge
to the contrary)®’ to mean that the defendant will not be in a position to complain, gq fig

as the Regulation is concerned, if proceedings are instituted in the courts of any law distrigy
within the territory of the United Kingdom. It would then be up to the claimant to decige
which court within the United Kingdom to elect to seise.®® And if he then seises ghe
English court, there is no problem.

It is submitted that, notwithstanding The Komninos S5 the latter is
It operates by treating the clause as binding and as taking effect accordi
possible to, the letter of its drafting. It will also mean that other choices
be founded on an erroneous assumption, such as

the better viey i
ng to, or as close 4
of court which may
a choice for the courts of Switzerland ¥
can be given effect. The difficulty with the former possibility would be that the law which
governs the contract may have no reliable means of imposing a meaning upon such a clause,
Certainly, English law does not have a reliable statutory rule to achieve this end, and the
assumption that if parties elected the courts of the United Kingdom what they really mean

was England is, however accurate it may be, an uncomfortable

i proposition to defend withip
the United Kingdom itself 572

863 On the footing that the House of Tords did not have,
not have, trial jurisdiction in civil and commercial matters.

864 Which would be the general approach to the interpretation of a choice of court clause,

865 Bu if the question of which law governs is affected by tt
this will not much help. Cf The Komuinos S [1991]
assumned, in the contextand wicl

and the Supreme Court of the United Kingdom do,*

1e question of how the clause is to be ini= preted,
1 Lloyd’s Rep 370, where a reference to ‘Brifisl. courts’ was
hout reference to any particular law, to mean ‘English courts’, and il was used asa
pointer to the applicable law of the contract. There is chicken-and-egg quality to this reasoning process, Bven 50,
people still use these unhelpful expressions. For further support for reading ‘UK law’ as ‘Engiich law’, see Douming
v. Al Tameer Bstablishment [2002] EW CA Ciy 721, [2002) 2 All ER (Comm) 545,

866 Cf The Komninos S [1991] 1 Lloyd'’s Rep 370, 374, where the reasoning is wholirsound, but the delicacy
of putting it into print is undeniable.

867 1If the law which governs the contract would allow the contract to be rectified, no doubt that would be
permnitted to resolve the issue.

868 Tf, as is submitted, the answer to the question of how this clzuse operates, is governed wholly by Art, 25 of
the Regulation, there is no more to be said. If the clause gives jurisdiction to the courts of the United Kingdom,
a defendant who is domiciled in another Member State, or in no Member State, is certainly liable to be sued in
accordance with the clause. For completeness, however, there is a possible gloss upon this approach where the
defendant is domiciled in the United Kingdom.

869 [1991] 1 Lloyd's Rep 370, where the identity of the chosen court was relev
identifying the law applicable to the contract.

870 It is believed that the question is otherwise free of authority,

871 Although Switzerland is not bound by the Regulation, it is party to the Lugano IT Convention, the cor-
responding provisions of which are, for practical purposes, identical. Original civil jurisdiction in Switzerland is

believed still to be a cantonal matter. Accordingly ‘the Swiss courts’ is believed to pose the same problems as ‘the
British courts’ or ‘the courts of the United Kingdom’.

872 The more so if the identification of the chosen court
assumption would create special difficulty in

ant only for the purpose of

is thought to indicate the applicable law. And this
the Supreme Court of the United Kingdom.
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( tent of the 'mrisdiction agreement: the courts of a non—Membet State
3 on

A tate.¥* The
4 25 does not apply to an agreement for the courts of a non—Membe; S e
. jurisdict] i - er States,
g -annot legislate for the jurisdiction of courts in non Mem
Bember > Lmh i touched. The Schlosser Report®* observed that agreements
ouched. :
fore left the 1ssue un _ : o
pave there. icti £ 2 non-Member State will be enforced, or otherwise, according
e ' i ith the dispute.’”> This makes
o cedural law of the court which has been seised wit P L
. A ) the jurisdic-
- Pnse If the claimant, party to such an agreement, were to mvodeh \ dl sdic:
pﬁfec;z -urts of the defendant’s domicile, Professor Schlosser suppose dt adi e court
: e i i i hether to adjudicate or
. i f private international law to decide whe
Iy its own rules of priva ‘ S
o edings by reference to the clause. The European Court agreed
e 876 it observed that an agreement for the courts of a non-
wime GmbH v. Handelsveem BV**ito serve R
g ber®”’ State fell to be assessed by the conflicts rules of the C?u ?s th éd follows - o1
- int of ing its validity by any law? — that th
ise would be the point of assessing e
e for the courts of a non-Member State as 15 allo
i h effect to the agreement for : o
o i i i Enclish court will be entitled,
:Y its own rules of private international law. As afresult, an g&lj1 oo
1 ice of court agreem
but will not be bound, to give effect to a choic of court ag ket e R o
¢ ' ing its proceedings, even if it might otherwise j
Member State, by staying 1 p ;
icle 42 the Reegulation. . ‘
B Amc'le f s plain, and the observation of the Court is clear and
- kel it Tves that it is actually more com-
Jli-ated. Yet others have managed to persuade themselves that = e
v - the jurisdiction of the courts if 2 non-
, C ent for the jurisdiction
ien-e0 than that, and that an agreem : e A the
L fi hich 1d otherwise have jurisdictio
1 court which wou. :
<= =15 void of legal effect before a hich o patt of
- to say more abo
i i of course, but it will be necessary
n soulation. [t 13 nonsense, : i pt
e alvsis of the impact of connections with a non-Member State
1 broader analysis o p

2.144 Content of the jurisdiction agreement: the disputes falling
within its scope
j ral i hed
The examination of jurisdiction agreements has dealt with several 1ssues;; butk has ;01;; OeSe
i 1 le may be taken. Su
inci al scope. A very simple examp .
only incidentally on that of matert . i3 fiia BT
jurisdicti sides that ‘this contract is gover y .
that an agreement on jurisdiction provides that “this : P
i diction over disputes arising ,
d the English courts shall have exclusive juris ] : o
Eat proceegings are brought which allege that a wrong was committed prior to the making

radi i ; jonal Ltd [2008]
i ¥ i ifiti ‘Trading Corp v. Julius Baer Internationa :
i eferred to with approval in Winnetka 19 v Jul : R v
EW?;IBCT.’:?:()pigﬁe [\2\?]5. l;\ choice for the courts of Iceland, Norway, or $w1tz:r1411d wlﬂlcbsnxvacliiia;; S:.]rﬁ a;g:plies
fect by the Lugan,o Convention; a choice for a court in a territory to which the Brussels
; :
will be validated by that Canvention.
i BE i r Wi irements
:;; étﬂ?!sgjdgff iot s£y w]hecher such a clanse would be r;qmredhtohcmilgl} ‘?:;hri:i:;:zaifr;?:guEsticm
i i ill depend on whether there &
£ Art. 25 before it could be given effect. The answer wi ; ( : i
l;o 12;;02“53‘1 lf;‘l E{reolr :he strict iplicarion, by reflexive effect, of 1’}:(. 25; see f.urtk‘ier.b;l:txi; ,n p?[r;my 4 gt
t ; fect of it is to prevent zny Member State court fromi exercising jurisciction, g
;"‘Eﬂ;l th?‘r i 2.9 & cr);zitled in %;m 25 would be held to apply here as well. See also Ultisol Transport Contractors
ormal safeguards con .25 v
v. Bouygues Offshore SA [1996] 2 Lloyd; Rep 140.
i 2000] ECR 1-9337. ) s
23'6,’ lcési?;fr?c?x,l—[contr]actmg’, for the case was governed by the Brussels .ColxventloTl, no;;:;ft:fi;;w -
878 See below, para. 2.307. For lis pendens in a non-Member State designated by agree! ; ;
2,289 e seq.
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, . : ; is. A provision of
o ) . o ) -, ¢ lind ’ . Collin®®® is consistent with this '
of the contract, and that relief i sought in respect of it. This raises a question of Scope The decision in Saniceniral Gmiﬁ ‘;1 cralitlitied 5 GEFeARERE BRI EGHEEN YR
. : X ~ i inv
breadth or width — of the agreement; and requires an answer to the question of whicl I ch employment law wlnch. we ave ) ts in emplovment cases was held to
determine that breadth or width : pro d to oust the junisdiction of the French courts in employ.

e - Sapredici wise compliant with
Article 25 describes the issue, but the introduction of the Article with “If the Parties g:?r:ppﬁcabie to a case V\{h&l‘t‘ ariA ag.ielznéznts;zcizzsgllztl:;zrZt};efrGermanY.PThe i
have agreed that...” means that whether they have must be decided before the remaindc';- B requirements of what IS. now Arti .hicfl the formality rules of what was the Brussels
of the Article can be applied to confirm or to remove the Jurisdiction of the court iy was seen by the Court as llaelng o;e i zde those of national law,** even where the rule
which the proceedings are to be brought. As said above, in Powel] Duffryn plc v, Peterejgm Convention were Exhal..lstlve, an averll ostensibly concerned with the formal validity of
the Court simply said that the task of Interpreting the agreement, to ascertain whether the a‘fnatioml Jaw in q.uesnon was not a rule o thatete Brnsorls I"Remplafion will be trasied
proceedings in question fell within it, was a matter for the court seised, As the Court saig eements. There is no I‘CaSOill 'to su;ratposa not apply its own national law rules about the
no more than this, and did not explain whether this should be done by reference g the any diﬂ'erc]lﬂ)./» Even so, though a couth;niszue of validity of jurisdiction agreements, it may
court’s own rules of law, including private international law, the explanation for it silence Janguage, clanty. OftYPe’_ and so Oﬁ’ tol written in a language which it is plain one party
is not clear. It may be that it saw no need to state the obvious: it may be that it Considerc-d «till be open to 1t £o decide thgt s s another, ineffective. But in the light of these
no question of law to be involved, as 2 court would simply need to read Article 25, the could not read or understand is, one WiilY ot o re’ﬁne d interpretation of ‘in writing’, or
words of the jurisdiction agreement, and see the answer. It is quite possible that the Coury authorities it may hav_e b3 qesk th‘_m. RS ?5.1(});1{01_ the party responsible for the clause to take
has never had to confront the issue directly; has never been made to appreciate that ghe on the principle that it may exhibit ba§ fsut. © I thepformal requirements set out in Article
interpretation of an agreement which parties have made does on occasion require recoypg the point.*® For all other purposes, satisfaction o
to rules of law,

95 is necessary and sufficient to establish the formal validity of the agreement.
Until the European Court gives clearer guidance, it appears that the English courts wjj|
and should construe the language of a jurisdiction agreement by reference to the substan.

9146 Chaiienges to the substantive validity of the jurisdiction agreement:
tive law which they consider to govern ic. If the agreement is made as a term of a .

contract .
o . i ; ticne1 law
it will be rare for the law governing the contract not also to be the law governing the g ) here the clause is impugned upon grounds which are
. ; RS i : 4 - ; ar : the
interpretation of the jurisdiction agreement. If the agreement is not made as the term ofg @ierent considerations may arise }T . t be said at the outset that in Sanicentral GmbH
; . . : ; : : Anti ust be s L
contract, but is freestanding, it will presumably be necessary for the court to ascertain the -aore obviously substantive, though it m bvious distinction between formal and substan-
3 E . . g . : - obvi
law by reference to which it was made, or if not, the law with which it has its closestand | p. Collin®® the European (,:(.)urt ] B0 fore b 1ed that where these objections are
most real connection, 580 1 QI =rions i legal walidity. Te.anay theistire bs 2:gnec t le 25 itself: but it may also be
derived from rules of national law they are excluded by Article 25 itself;
: , ince the decision in that case. _
) e ! said that the law has moved on s1 . L g e
2.145 Challenges to the formal sufficiency of the jurisdiction agreernent Vet the distinction drawn between formal and substantial validity or invalidity is no
i o e S Bro-
and the (non-) role of national law asily erased. For example, if one party alleges that the agreement on jurisdiction wa P :
£ : ’ { 18 have no capacity to
: . 5 . . & . s : 3 that persons under the age o
It is well established that a court, in dealing with a jurisdiction agreement, st permit- cured by misrepresentation or duress,. o o {P it {5 fat from obvious that the coure should
. L ; . : ; ion
ted to hold it unenforceable by reason of its failure to satisfy a requirement of a formal bind themselves to an agreement O};JUHSI . L O’ aly at the presence of writing
; i . . ; inadmissi ok or ’
kind otherwise imposed by national law. The Court ruled in Elefanton Schuh GmbH v, regard the contention as inadmissible, or lo t \),\I,hjch fons e Bt T alisged
, : ; . ] imitrati argumen :
Jacgtnain®™®' that a Belgian court was not entitled to hold an agremient invalid on the One may start by eliminating one e tract in which the agreement was allegedly
; . 3 ; - e con
ground, well founded as a matter of Belgian law, that it was not wiitten in the Dutch lan- by one of the parties that the SL_leta}?itN allegation, even if apparently well-founded, does
. : . . , - vt Gevunlid oF egation,
guage.® The Court considered that what is now Article 25 of the Regulation established contained is itself invalid or void, this : gdi (i Eliwrpotoss ws sy daeClusnrt
conditions relating to form which were necessary and sufficient to establish the validity of not by itself invalidate the agreement on jurisdiction.
the agreement.
883 25/79, [1979] ECR 3423, - ; ; tements (suchas
879 C-214/89, [1992] ECR. I-1745 £t Liis tho[ught th, Akbgh s eisliog of the e}i{ph;atm;llnlz a;;g;i‘::i“g:;i:;;f ;igfv Bgussels I
7 ) £ = * ; > =i ect that t '

880 In other words, by applying the choice of law rules applicable to contractual obligations, wills, etc., of the in C-36_5f33 Hagen v. Zechaghe [1990] ]E‘IFR Isijif) ;Os:'ll]ecfn-rect. It would also follow that such a rlaqse could
common law rules of private mternational law. The Rome I Regulation does not apply to jurisdiction agreements, Regulation) doeﬁ tiok affect procedure, the rcelah ¢ ‘tg as rendered ineffective by virtue of Employment Rights Act
s0 the answer (o this particular question must be left to be answered by common law rules. not be denied effect in England on the g.roxnt 1[9;41 SW141 Carriage of Goods by Sea Act 1971, Sch. 1, art. ITL8.

881 150/80, [1981] ECR 1671. See also Denby v, Hellenic Mediterranean Lines Co L1 [1994] 1 Lloyd’s Rep 320, 1996, 5. 203; similarly, Consumer Credit Ac e

882 Tbo this extent, the decision opposes the contention that an agreement on Jurisdiction which is written in 885 See above, para. 2‘131' .
unintelligible writing should not be one to which a person may be held. The explanation may be that in Elefanten 886 25/79, [1979] ECR 3423. he Advocate General in C-288/92 Custorn Made Commercial Ltd v. Stawa
Schuh there was not the slightest doubt that the agreement on jurisdicrion was perfectly well understood, and that 887 See the substantial anal)’;lslgf the-Lavad
the reliance on a rule of Belgian law was simply opportunistic. Metalibay GinbH [1994] ECR. 1-2913.
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in Benincasa v, Dentalkit Srl,**® accords with common sense (part of the reason tq have ;.
agreement on jurisdiction is to know in advance which court will have the task of dae
ing whether the contract was valid or invalid as a source of legal obligations), and i &
underpinned by Article 25(5). No more needs to be said about it.

But to say that arguments which challenge the validity of the substantive conty
ipso facto challenge the agreement on jurisdiction is not to say that the jurisdict
ment must always be taken to be valid if it appears in a form which complies with Article
25(1). It cannot be the law that a meritorious plea, that the agreement was Procureqd jy,
fraud or duress, or that the writing of consent to it is in fact a forgery, or that the Pe“m:
who assented to the jurisdiction had no authority to bind or commit another (Companyr.
principal, partner) to the jurisdiction, is inadmissible. Unless the issue is considered a5 On;
which can be dealt with without reference to rules of law,**® which must be dgubtﬁm

it must be referred to a law or legal systemn for its assessment. As to that, there are tyg.
possibilities, 5

ACt dQ W\
ion agrep.

The first would be to make reference to the law which the court seised consides %
governing the agreement, as though it were a contract. This would mean the lex contractys if
the agreement was made as part of a contract; its own, separate, governing law if it was gy
After all, Article 25(1) says that if the parties ‘have agreed’; and if one of them pleads that he
did not agree, or that the law allows him to be treated as though he had not agreed, then the
provisions of a law are needed to provide the apparatus for testing the contention that there
was no agreement and nothing for Article 25(1) to apply to. The case for the ex conltactys
is, therefore, plausible. If that law were English law, it would be likely that an agreemeﬁx
obtained by fraud, or a voidable agreement, will be seen as an agreement for the purpose of
Article 25(1), but an ‘agreement’ derived from a forgery, or a ‘void agreement’ will not#!
The trouble with this is, though, that it may allow a party to lead the court into the maze
of choice of law, so making a jurisdictional decision vastly more complex and costly thap
it needs to be.

The second possibility is that the issue, though not properly dealt with in Regnlaion
44/2001, has now been addressed in Regulation 1215/2012, and is referred to “ho law,
including the rules of private international law, of the court whose Jjurisdicticn has been
agreed to.”” It is undeniable that this offers a solution, in that it points to « svstem whose
rules will be available for use to determine whether arguments of the Kind considered at
this point undermine the agreement which will otherwise be given eltect. The strength of
this solution is that it is not dependent on the view, and does not appear to assumie, that
an agreement on jurisdiction is a contractual creature, a contractual act. Ifit is accepted, as
the scheme of the Regulation may appear to accept, that an agreement on jurisdiction isa

formal unilateral acceptance of the jurisdiction of a court, or a formal unilateral waiver of
the jurisdiction of a court, given in either case to the other party, it would be slightly jarming
for it to be referred to a contractual governing law, or to a law identified as though it were

838 C-269/95, [1997] ECR 1-3767.

889 By argning, for example, that ‘have agreed’ has an autonomous or uniform meaning which is not assessed
by reference to any rules of national law.

890 The third aption, that it is not referred to any national law, is discussed in relation to Regulation 44/2001,
below.

891 The argument is derived from Fiona Trust & Holding Corp v. Privaloy [2007] UKHL 40, [2007] Bus LR
1719.

892 Article 25(1), as amplified by Recital (20) to the Regulation.
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1] governing law. By contrast, a link to, and referfznce ‘to the laW Of; the j1-1risd.ic~
Muactud Eleans that there will be reference to a law the identity of which is predictable,
jon selected roery.
Jeast outside cas:}?j :)t; ;J)l:iegff; ii 25(1) provides a rule of reference which is open to
It maysg):.e];::[it s justiﬁable on the basis that it gives a clear indication that so far as the
enpicis™,” oncerned, agreements to jurisdiction are ot contracts. They are forrpal
Regulation * fc the jurisdiction of a court; and the law with the greatest claim to determine
prorogations © rOJ ation may be impugned on substantive grounds and shown to be a
whether g Lfro ng that jurisdiction. As to whether it should have been the law of the
pullity, : e ted or the law of the jurisdiction derogated from, the answer is that the
B gicton Pror(;g;uch less sensible rule, as a jurisdiction agreement may derogateA from
S diction of several courts. True, an agreement which proro.gate%‘. the jurissiictmn of’
e Member State will be a little more problematic. But it will be relatively rare;
e ‘Onl—f Zns the sensible reference will be to the court in which the proceedings
and when it ap};e b,-;ought It is therefore considered that arguments which are based on
are proposed to 5 tantivel validity of the agreement, are to be referred to the law of the
Qsubstance or SUbs e, including its rules of private international law if it is shown that

i ember Stat
f;;in;f:f?;lle designated court would answer the qt.zestion.. _ N T

[ the lighht ¢ this, it is possible to deal rather briefly with tbe difficulties whic . :

in ha-ritg to assess arguments which challenge the legal basis for the agreement in case

mu'tt'-nt“l under Regulation 44/2001 rather than Regulation 1215/ 2012. Thougb there
wm?:ﬁtA be made for alternatives, and despite the reservations expressed above, it 1s‘or
N -Met{l)ikely that an autonomous or uniform conception of what comprises an effective
:""5 mx(rfent’ will be held to apply in the context of Article 23(1) of Regulation 44/2001.
;f:iije 23 of that Regulation does nof require that the parties have made a coniract for the
courts of a Member State to have jurisdiction, only that they have ‘agreed. An agreen;e;'lt 1t1)1;
contractual form is one form of agreement, but an agreement certainly does not ;ee bct) c
émbedded in a contract. So, for example, where parties have exchang.ed drafts o h.l SE s iaiﬂh
tive contract, every version of which contained an unolpposed- provision that _t e hngt;,1
courts should have jurisdiction, there should be no particular difficulty in hgidlpg that the
parties agreed on the jurisdiction of the English courts, even thogih there is dispute as to
whether the terms of the substantive agreement were ever settled. ' .

The elements of a uniform definition of ‘agreement’ would, no doubt, 1n§1ude a require-
ment of consent, and will exclude duress and fraud; but the proper ana.lysgqof arguments
as to the effect of the various kinds of mistake, or lack of personal capacity,” or misrepre-
sentation (or non-disclosure) falling short of fraud, or illegality or the lack of cons1derat1§n,
for example, would be harder to forecast.*”® The laws of Member States may all agree that,

.Thttcr would be

893 It does half-assume that the agreement on jurisdiction is eﬁ‘ectiwje, for ic idcntifj;es ‘the law m'Wh:d:DiI;
question will be referred from the agreement itself; it is liable to be complicated if a party invites or regullres o
to apply the private international law rules of the Member State whose courts have Eeen designated, in or

i i idity of ignati vill be tested.
locate the rules of domestic law by which the validity of the designation wi :
894 For excellent illustration, see Maple Leaf Macro Volatility Master Fund v, Rouvroy [2009] EWHC 257
Commy), [2009] 1 Lloyd’s Rep 475, esp. [200]. o ] )
( 895 )It E—nay bje contindcd tlliat Art. 1(2)(a) sexves to exclude this question from the ambit of the Regulation, and
i ‘ i i § actual age of capacity.
that a national court may apply its own law to the issue of the contractua acity _ N

896 On the other h:ndlfr::he number of cases in which an English court has applied its doctiflc c;fseveif;l:tl;g

and yet held the agreement on jurisdiction or arbitration to be invalid is extremely small; and after Fiona 3
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for example, the victim of duress should not be bound to an alleged agreement on Jurisdie.
tion, but not be as one on the precise edges of these concepts. As ever with AULONOmgy,
definitions, devils lurk in the detail; and the prospect that the wording added into Article
25(1) may avoid this difficulty, by pointing to the law which should deal with objectiong o
grounds of substance, makes the imperfection of that rule a cost worth bearing,

2.147 Agreements on jurisdiction in trust instruments

Article 25(3) of the Brussels I Regulation provides that, where a trust instrument confer
Junisdiction upon the courts of a Member State, that court has exclusive Jurisdiction i
actions brought against a settlor, trustee or beneficiary within the (internal) scope of the
trust relationship. No requirement as to form (though in a trust instrument this will not
be a major concern) is imposed by this provision. Such agreements are not permitted 57
however, to prevail over exclusive jurisdiction where this is conferred by Article 24, pop
over Articles 15, 19 and 23,

Where the trust deed stipulates a choice of court for the courts of a non-Member State,
there is authority®™® that this is irrelevant to a claim that the trust be varied in matrimonis]
proceedings: the financial matrimonial Jurisdiction of the court is not ousted by an agree-
ment on choice of court. In principle the same will be true when the trust instrument con-
tains a provision giving jurisdiction to the courts of 2 Member State, as matrimonial matters

fall outside the domain of the Brussels I Regulation and are not, therefore, prejudiced by
its provisions,

2.148 Jurisdiction by agreement derived from other contractual terms

A contractual device, said to be more frequently used in civilian systems than it is seen in
English cases, is to stipulate in the contract for a place of performance, and then to rely
on what is now Article 7(1) of Regulation 1215/2012 to establish special jurisdictio.. 11
the courts of that place. It is clear that such a sensible provision should be respected for it
allows the parties to work out where they stand in terms of jurisdiction; and in MG v, Les
Graviéres Rhénanes Sarl,% the Court duly held that such a term did not need o catisfy the
particular formalities specified for agreements on the jurisdiction of a covzr.™ But sucha
freedom from the constraints of formality may be used abusively if the coutract stipulates
for a place of performance which is manifestly utirealistic, or ‘abstfact’ %! and which is
stated only for the purpose of creating jurisdiction in the courts of that place. If the term
Is open to criticism in those terms, it will be regarded, notwithstanding its form, as in

Holding Corp v. Privalov [2007] UKHL 40, [2007] Bus LR. 1719 will be smaller still: see, for confirmation in (or
extension to) the context of what is now Art. 25, Deursche Bank AG p, Asia Pacific Broadband Wireless Cotnmunications
Inc [2008] EWCA Civ 1091, [2008] 2 Lloyd's Reep 619, There is therefore a slight risk of appearing to make much
ado about next to nothing, though the European Court has not yet approved the approach of the Court of Appeal
in Deutsche Bank AG v. Asia Pacific Broadband Witeless Communications Inc and may, if this is seen as an exception to
the general domiciliary rule of what is now Art. 4, pause before doing so.

897 Article 25(4).

898 Cv. C (Ancillary Relief: Nuptial Settlement) [2004] EWCA Civ 1030, [2005] Famn 250.

899 C-106/95, [1997] ECR 1-911.

900 56/79 Zelger v, Salinitri [1980] ECR. 89.

901 Such as where a place for delivery is mentioned, but delivery there is impossible (for example, because it
is not on the river and the contract provides for carriage by river only).
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bstance an agreement on jurisdiction, and required to comply with the formal and other
subs ‘

; 902
quulrem'?n;ft cc))il;jzrcttl (;1631‘:2 tS};e decision in MSG involved a slight over-reaction, for the iden-
: Oﬂ_e mlogf the term as a sham, or as ‘abstract’ or ‘fictitious’, may not be straightforwz.lrd;
nﬁca‘_tlon case, as jurisdiction under what is now Article 7(1) is not in any sense exclusive,
-l \lﬁvar,ranted to force a clause of this type into the straijacket of Article 25, and
i;see:'g Sr:;rd it as creating™ an exclusive® jurisdiction because the parties have not agreed
then
Othemﬂs‘:he United Kingdom acceded to the Brussels Convention, provision was rnalde
W!}];ncourts of the United Kingdom might exercise jurisdiction over a contracFual claim
ke hat contract was made before 1 January 1987 and contained an express written term
t“};hte Erig?fs}i law was to govern.’®® This provision must have reached the end ofits useful life;
a

it does not appear in the Regulation.

2.149 Conclusion

If the rules on agreements on jurisdiction give the Englifsh f:ogrt.s jurisdiction, i:e:;;ice O?t
(if needed) is available as of right.”® If they exclude the Junsd1-ct1.on. otl' the Eniilsh ;:Xou‘r ls,
that is the ezl of the matter. But if there is no agreement upon jurisdiction to which Article
25 applie, tie next question has to be addressed.

9y GENERAL JURISDICTION OVER DEFENDANTS DOMICILED
' IN THE UNITED KINGDOM

2,150 General
Article 4 of Regulation 1215/2012 provides that:

(1) Subject to this Regulation, persons domiciled in a Member State shall, whatever their mzrianghryi Ibe
sued in the courts of that Member State. (2) Persons who are not nationals of the Member State in which
_fhey are domiciled shall be governed by the rules of jurisdiction applicable to nationals of that Member State.

Article 2 of Regulation 44/2001 was identical.

2.151 Scope and effect of general jurisdiction

It is often said that the fundamental jurisdictional rule of the Brussels I Regu]agon is t.hat
those with a domicile in a Member State may expect to be sued and to defend claims against
them in their home courts. The jurisdiction of the courts of the defend.ant’s donuFﬂe is
sometimes referred to as ‘general jurisdiction’, that is, jurisdiction which is not specific to

902 C-106/95 MSG v. Les Graviéres Rhénanes Sarl [1997] ECR [-911. See 7E Cmnnmm‘lfan'ons Ltd v, _Vem‘zx
Antennentechnile GmbH [2007] EWCA Civ 140, [2008] Bus LR 472, which would have applied the reasoning in
MSG had it been necessary to decide the point. ]

903 Or ifit fails to comply with the formal requirements, to fail to create. .

904 Unless on a true construction it may be held to be non-exclusive, which seems plausible.

905 Article 35 of the Treaty of Accession; Sch. 3 to the 1982 Act.

906 CPR r. 6.33.
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particular subject matter of relationships, or special to certain kinds of claim. The Provisigng
of the Brussels I Regulation examined so far have been exceptional in that they Operate
regardless of domicile,”” or constitute variations upon, but also prevail over, the ording
domiciliary principle.”® But if none of the prior rules is applicable, the courts of the Uniteg
Kingdom will have general jurisdiction if the defendant has a domicile in the United
Kingdom ™"

As to the person being sued, it is not usually difficult to identify who is the defendant, By
in a number of cases it is different. For example, in the case of an Admiralty action f» rem,
the traditional analysis is that the action is brought against the vessel upon which the clajp,
form was served, event though the action may later continue as one in rem and in persongp if
a person with an interest in the action steps forward to enter an appearance and so become
a defendant. However, for the purposes of what is now Article 4 of the Regulation, the
English courts have held that the person being sued, whose domicile was decisive, was the
person with an interest in the vessel, and not the vessel itself.*1° If this is what is required —
that the ‘reality’ of the matter must be investigated and the ‘real’ defendant identified — there
may sometimes be imperfect alignment between the claim and the jurisdictional rule which
applies in relation to it. After all, in proceedings brought by a minority shareholder undes
Part 30 of the Companies Act 2006, the named defendant is the company,?!! though in some
sense the target of the complaint is the majority shareholder. One imagines that the defendant
is the company, not the majority shareholder; but the position is not entirely clear.

As to what it means to be sued, it may be that the expression excludes proceedings brought
to seek some forms of relief, and in which contexts the defendant or respondent is not being
sued. It has been suggested that in order to be sued, and therefore to have the advantage of
the general jurisdictional rule in Article 4, it is necessary that the defendant is summoned to
answer a claim by an opponent who advances a substantive cause of action; it is not sufficient
that the defendant is summoned only to respond to an application for orders ancillary to
substantive proceedings pending before a particular court.?' If that were to be accepted, ap
application against a person who was not party to substantive proceedings, for an order thet
he pay all or some of the costs ordered to be paid to the winner by a losing party, weuld
not involve his being sued. This would be so even though, as one must suppose, ach an
order gives rise to a judgment enforceable under Chapter III of the Regulaticu. It would
also follow that on an application for post-judgment relief in the form of an application that
a person be required to give evidence about the whersabouts of assets of & ju-gment debtor,

the person summoned being an officer of that judgment debtor, is not being sued, and has
no right to invoke the Brussels I Regulation by way of asserting a jurisdictional protection
from the summons of the court.’® There are liable to be problems with this analysis if taken

907 Articles 24 and 25 (and in some instances 18(1) and 21 (2)); and possibly also Art. 26.

908 Sections 3, 4, 5and 7 of Chapter IL.

909 Of course, the Regulation refers only to the defendant being domiciled in the United Kingdom. It is 2
matter of internal national law to determine whether he is domiciled in England, or in another part.

910 The Deichland [1990] 1 QB 361; The Indian Grace (No 2) [1998] AC 878, 909-910.

911 See for illustration, Re Flarrods (Buenos Aires) Ltd [1992] Ch 72: on the basis of the Taw as it then stood, the

company was domiciled in England by virtue of being incorporated under English law; the majority shareholder
was Swiss.

912 The Ikarian Reefer (No 2) [2000] 1 WLR 603, 615-616.

913 This was the analysis in Masri v, Consolidated Contractors International Co Sal (No 4) [2008] EWCA Civ 876,
[2009] 2 WLR 699 (reversed without reference to this poine: [2009] UKHL 3, [2010] 1 AC 90. Of course, the
person against whom the order is sought may have no jurisdictional defence if either the application is seen as one
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A more realistic answer would accept that a person who is summoned to court as
dent to an application, and who stands at risk of being ordered by _the coutt to 3?
E ﬁ‘_ erform an act unless he can persuade the court not to so order, is being sued. _
R z}f contains the rule, The reference to nationality underlines the irrelevance of this
AJ'UCES’-“OI in t=he jurisdictional®’® scheme of the Brussels I Regulation. The: statement that
e~ s shall be sued in these courts cannot, of course, be read as elevating Article 4 to
e personf mandatory provision. It means that they are liable to be sued in these coutts
:?e St;n:;vci’sizn of the Regulation says otherwise, but it also means that this is the central
if no :
iediction: n.
jumdlmor;zir?r:;iO(ife‘:f};i(iztg?sl$2%01mcﬂed in the United Kingdom according to the 1?1w
flé;;h Sr;ited ,Kingdom, he may be sued in the United Kingdom. In order to deterrn;lnce1
4 re precisely, within the United Kingdom he may be sued, recourse must be ha
- 'mornal scheme of rules contained in section 16 of, and Schedule 4 to, the 1982
E t}‘f"" f;l}t; basic principle of the domestic law of the United Kingdom in this area is tbaF the
Q:tff;ndant is entitled to be sued in the part of the United Kingdom in W}ngslzhz 1st d;ﬁ:aiigi
These rules are set out in detail in section 16 of, and S@eduk 4- t?, Fhe . ct. - Zf "
apply when the Brussels I Regulation confers mtert.latlonal Jur1sd1cuop ?in Kt_1 e i{ou1 s orihe
United Kingdor', but also when the case is Whony %ntt'err{al to the the h_.l?}? ac;in;e
Regulation ks 1o part to play in answering the jurisdictional questions w ;

{00 fﬂr,

2.15% Vhe determination of a defendant’s domicile

e 62 of Regulation 1215/2012 provides, in effect, that the qun?sti.on W?Tth:_lr an mdl;
yidual (as distinct from a company, or other 1eg2.tl person, Or association of eg ijerszﬁ

has a domicile in the United Kingdom is determined ‘t?y the lawl of the Unite ) lng na
The question whether he has a domicile in France is determined by Frenc . z;w;l, a

s0 on, Article 62 contains no provision to deal with w}lethe1' a person is .do.nn'cs e n(qi a
non-Member State, because that fact does not affect?® the taking of Junsillctuiln un e1;
the Regulation: domicile within a2 Member State or Member States, and only that, is o

jurisdictional significance.

for relief from a court which has substantive jurisdiction over the claiin, or it it is seen as parf of ]Ehc euf;dciglc::‘; S'i
judgment in England. However, the Civil Procedure Rules do not extend to allowlau Ol’(‘}fl toI Ce agg} e [googl
i : “the jurisdiction; Masri soli Contractors International Co f
hysically out of the jurisdiction: Masti v, Consolidated C i L £ o )
?Jl;(elr-;DLnﬂWh[;(E(%? S.:&C QO, The impict of European law was, in that case, u-rz.zlevant to the eveut.ual d]ejcm‘on E{ t};ef
House of iords to set aside the order made by the Court of Appeal and considered wrongly by it to be capable
bei ed out of the jurisdiction. ) . _
eﬂ;%zer[‘; The Ikarian Igeqfer {No 2) it may have been preferable to see th§ case as one in which the respondent was
being sued, but the English coutt had exclusive jurisdiction under what is now Art. 24(5).
) . .. s . 7'
915 And judement recognition scheme, as is shown in Cha_ptcr 7 ) ‘ o
916 Tge Jdatgx for the dgtemiinadon of domicile is that of the institucion of proceedings, whﬁc}kxltin il&gelra;i
means by the issue of a claim form: Canada Trust Co v, Stolzenberg (!\fo '2) [2002] 1 AC 1 FDIS H g} S;(Case i
approach, see the decision of the German Supreme Court in Re Jurisdiction Based on Domicile of Defendan
ZR 48/10), [2012] ILPr 12. . ) .
917 Scile[dule ﬁ]t to the 1982 Act was amended by Givil Jutisdiction and Judgments Order 2001, 51 2001/3929,
ek 2’ i . ) ¥ g e
918 i;;f(iept under Art. 72 of the Regulation, dealing with treaties for the non-recognition of certain ju ?gnmiltds
against persons domiciled in a specific non-Member State, where thejuri‘sdictmn asse‘rtcd by the Llog\lr;;\‘fza[?l;i:feis.
upon one of the rules of (arguably exorbitant) national jurisdiction to which Art. 5 of Regulation 1215 :
see para, 7.10, below.
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It is a further consequence of Article 62 that a person may, contrary tg the po

f rivat 15, 18 ) IIl T p h resident in p rt O

2 ]led espect ()f tllDSe WO are re d a pa f t]].e [.J 1tec
P vate ernat ai nd ] p

e afior aw

residence, even with the benefit of the prﬁjsurnpt%o.n E:PP!.iCal;}Ct lzo
ths or more, fails to satisfy condition (b), their domicile is simply the

At mﬁfﬂ
, have 3 domji 8 m, but whose
, domicjle i e three mon .

ile is 3 u - dence of d Kingdom in which they reside.

£ the Unite ' resi in the United Kingdom is

of that Member State; and an individual may have such a connection with : Mﬁg;esight, it may be thought ;:lhzt d:;; j?;i?igi;éﬁ:;i;e domicile of an individual

Member State at the same time. The rules of the common law of domicile o ; ‘e of establishing (and may well be s be, in England. This is indeed true. But in a

evant to the determination of domicile for the purposes of the Regulation 919 ‘ “the United Kingdom. or, as tl:lilc'asgin'lsyals 09 i nly of Russian nationality or extrac-
For the purposes of the Brussels and Lugano Conventions, the 1982 Act set oug. er of cases involving very rich individuals,

definition of domicile in the United Kingdom and under English law, with e
sion being made for individuals,?20 corporations and associations, 2!
insurance and consumer cases,”? trusts®? and the Crown,”*

1 islati ow-

have had to take a more detailed view of the legislation. Though the- foll e
e dications, none of which is decisive, of whether the COT]I’IECUDD WT}.

f’ﬁcien’t to indicate that the defendant has a substantial connection

Parate Pro

_ the court
the deemed domicile 1

are no more than in

s i is su ings: whether
United ngdUm 183 . d to look at, among other thmgs. W,
But for cases to which the Brussels I Regulation (original and recast) apply, the corl i the United Klngdom., the court may b.e a:)l;ere ?ﬁres « visa and immigration clearance
responding definitions were provided by Civil Jurisdiction and Judgments Order 2001@1 the individual has ind.eﬁmtf: leave to regl;ldrll{ C%-O ciegards T
Schedule 1, Though these followed the provisions of sections 41 to 46 of the 1982 Act, | N the United Kingdom; whether

o enter
Provided he fraction of the year

h
g m,
fOE VVthll dle llldli«ldllal 18 1n t}le Ulllted I{ln d() W] ethe] €

is United Kingdom assets in

for the determination of the domicile of 2 corporation, is largely superseded, a5 what j ﬁﬁs.places of residence elsc_:where; the lléal:zc;:—;k;leei;::lien;f;h;ituauy hepsaliiEis b peril
now Article 63 of Regulation 1215/2012 established a uniform definition of the domicjle :ﬁation to the whole.of his assets \3"]3; W N inteL’EStS that it may be said that he is not really
of corporations, legal persons and associations of persons. And the domicile of the Cro blmﬂs having suci méﬁl)f‘scattere uilme ourt before which the question first arises will,
dealt with by section 46 of the 1982 Act, has no counterpart in the Regulation, as this will resident anywiere. It is apparent that }Ie icsue with which an appellate court will be slow
also fall within the scope of Article 63 of the recast Regulation. e practice, have power to determine the is

v f;:": e alysis, the true meaning of ‘substantial’ is gathered from.its consequenC}flES;
2153 Domicile in the United Hingdon: individuals > :gsczzill :;1 t}:}; L’Tm'ted Kingdom is ‘substantial’ if it suffices to mgk etlttﬁipgziﬁift; if

3 con ; : jurisdiction, withou
Paragraph 9 of Schedule 1 to the 2001 Order® sets out the rules which determine whether fhc courts of the United I.(lngcllom exermsfe generai(;];)t;?;:?zgéwhere, in any and all civil
an individual has a domicile in the United Kingdom. Paragraph 9(2) defines domicile in the being able to stay pmcee.dmgs i Bvau = afgm:r feﬂdant 931 Bearing in mind the formida-
United Kingdom; paragraph 9(3) defines domicile in a part of the United Kingdom in terms and commercial proceedings brought against the de :

D : i the
; T nicile in the United Kingdom,
ividual to be regarded as being domiciled y,, ble consequences of a finding _that an md.lvldl;:l ha}Sl ?jﬁ:ans ‘not a lot more than minimal’.
atisfied: (a) he must reside there; and (i} \he word ‘substantial’ is not to be interpreted as thoug
indicate he has a substantial connectinn with
who satisfy condition (a), and who have been

2.154 Domicile of corporations and associations: scheme and purpose
condition (b) is deemed to bt satisfied il A

so resident for the last three months or more,

i i at i Article 62 in respect of individuals,
the contrary is proved 928 By contrast with the rule laid down by what is now

i s 1s determined

L . .. ; . . : o x ersons or association of legal person

For an individual who is domiciled in the United Kingdom to ko r=garded as being the domicile of companies, other %egallg 15/2012 provides that a company, or other legal

domiciled in England {or in some other part ofwhe United King-iow), an identical test, differently. Article 63 of Regulation . iciled at the place®? where it has its
person, or association of natural or legal persons, is domiciled a fb - Though Article

’ 3 ERET ; incipal place of business. Tho
; central administration or its princip
919 Ministry of Defence and Support of the Armed Forces of Iran . FAZ Aviation Lid [2007] EWHC 1042 (Comu), oty scat, or it
[2007] ILPr 538, [32].

920 Section 41 of the 1982 Ac
Member State.

921 See below,

922 Section 44,

923 Section 45,

924 Section 46,

925 SI 2000/3929, This instrumeny
minor and technical only.

926 As immaterially (sic) amended by SI 2014/2947, Sch. 2, para. 11,

927 Paragraph 9(2). See Bank of Dubai Ltd v. Fouad Haji Abbas [1997

place of abede); Petrotrade Inc v, Swifeh [1998] 2 All ER 346 (residence by force of bail conditions does nat qualify).
928 Paragraph 9(6).

007] EMLRR 15; Cherriey v.
igh T ' 3 ipaska [2006] EWHC 3276 (Comm), [2 5 O
— s ok pemon o il 3 5 Der?zngEfg’gOé]agé;ﬁgaéﬁg czt:;:sﬁ georg;’?gaxkgl ER](C011u11) 785; QJSC Oil Co Yugranefi v. Abramovich [2008]
ipaska [2 ;
93(? iiiiﬁ;::;{?ﬁevmue and Customs, formerly the hﬁmd‘Reven'He'Ci?;?:élozﬁeés\if ———
931 Ministry of Defence and Support of the Aried Forces of Iran v. FAZ A;J;Tt!g:!ff n(m) ol o i
B QISC ety i Abm”"f”’jlfj‘ [2;13 - EWH(?C f‘c? a sxilﬁc:*licnt connection to the jurisdiction
s poi : Football Club did not amount to cient i it
e T o the mmeaineS Dfse‘rrc';?ilslllarfc Es:?liesiii tcl;iﬁg:il:? is (:)leasingly dismissive of the national 51gm?1can;:c fjf d;te agg;if; ;SE Waas
tgls; athoughoivheth.er it was influenced by the foreign ownership and largely foreign playing
. A , : in 2 Member
] ILPr 308 (residence tequires ¢ seulER m[g?;d;l;ﬂ:i?f;:rence is to a place, not to a Member State. The place, or one of ;};e pllic::sétr:tist be ina
State, though, for the Regulation is not concerned to locate a domicile in a non-Membe ;

for detail of where a corporation or association is domiciled.
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JURISDICTION UNDER THE LUGANO 11 CONVENTION

the opening of more obviously adversary proceedings. Article 62 of the C
a definition of ‘court’ which is more illuminating than anything found i
Regulation.” This is likely to mean that a dispute, which has been subjec
ation process which is recognised in the Contracting State concerned as b

(or even necessarily) part of the process of civil dispute resolution, will be
State in question from the date of instituti
date of judicial proceedings

OnvVention o

€ing sufficien,

on of the conciliation, rather than only from the
instituted after the failure of conciliation;® and he ‘Courty
of that country will remain seised, without hiatus, if the dispute moves from conciligye,
body to regular court in the manner and

within the time frame prescrib
that State,

3.19 (Q15) Lis pendens in a State in which the Lugano IT Convention does not
apply; and other points of contact with such a State

There is nothing in the Lugano IT Convention which corresponds to Articles 33 and
34 of the recast Brussels I Regulation 1215/2012. If the question has to be addregseq
whether a court which has Jurisdiction on the basis of the Lugano II Convention should
take account — and if s0, what account — of

' points of connection with a State in which
the Lugano IT Convention does not apply, it will require a court to consider the extent tq

which it may, for example, apply the provisions of the Convention by analogy, or with
reflexive effect.

However, this is far more like]
Switzerland than it is for the court:
more than was said in Chapter 2.

y to be an issue for the courts of Iceland, Norway ang
s of the United Kingdom, and there is no need to say any

3.20 (Q16) International

jurisdiction given by the Conventions to the courts of
the United Kingdom

Where the Lugano Convention gives international jurisdiction to the coutts of
Kingdom, it is for the law of the United Kingdom to specify the part of the Utiite
whose courts have jurisdiction in the particular case. As with the case whers international

Jurisdiction is conferred by the Brussels I Regulation, this is governed by Schedule 4 to the
1982 Act as amended by Schedule 2 to the 2001 Order.

the United
4 Kingdom

22 The Lugano II Convention states as follows;
Convention, the expression “court” shall include a
as having jurisdiction in the matcers falling within the scape of this Convention,’

23 Deutsche Bank AG v. Petromena ASA [2013] EWHC 3065 (Comum); Lekman Brothers Finance AG v. Klais
Tschira Stiftung GmbH [2014] EWHC 2782 (Ch): Norwegian and Swiss conciliation procedures, respectively.

It may be different if the conciliatory body appears to be less independent but more like a pracess before a civil
servant in a government ministry,

‘Article 62: Definition of the term “court”. For the purposes of this
ny authoriries designated by a State bound by this Convention
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CHAPTER 4

The Common Law Rules of Jurisdiction

INTRODUCTORY MATTERS

4.01 Introduction

2
‘¢« chapter we examine what are sometimes called the craditic?na.l,l or commgn law,*
o 3'Pd' tion.* Whatever they are called, they apply in two chscrett? areas which must
. blc ¢ - arately: in cases which fall wholly outside the domain of the B.russels.l
E thought i O’L *rbtf:he mally be called ‘common law rules’, and in cases Where .thelr appli-
Rc'glﬁaitslci:]utreé by Aiticle 6 of the Brussels I Regulation 1215/2012, in which context
qation is =equi ,
N ‘resi es’. .
dw.y;ac;se!i}fsgl ii tf:lﬁglirs:'the material looked at in Chaptersd12 and S,f ttl;le fgj;t 1}1]1]«-312
b : ati ine the jurisdiction of the :
set sut in Chapter 1T of the Regulation do not ci]ofi:tm-nutn.f;1 ot bt Eaveaios, or
i 1?13“61' ° ihcffctiincllaj;i f(?alfiss 1within the scope of the Regulation,
hec?‘:“;‘;ig:: :;lhgehct:z:::ietjst:il?sttoewn traditional rules on the takil.lg pf Jm-isdicnon.” In
::;0?11161: case, the Regulation makes no claim at all to Iregulate the. _)uns.dlctltclaln :;)f ;?F:E;
d the jurisdictional rules set out in this chapter apply without IllOdlﬁC:lltlDﬂ, oug e
. f'J r the matter falling outside the scope of the Brussels I Regul?non also means »
;i?:at:er falls within the domain of (say) the Insolvency Regulation® or the l}\l/Fa;nmicl)lnL !
Regulation,’ the rules in those instruments will apply in place of the rules which w.
ined in this chapter.® o '
exaf;z]tniildt?et;atster c};se, the resule of taking up and incorporaur.lg Jun(s;‘ilgcthne:llsrjls; t;l;;i
mational law into the Regulation is that the rules undergo certain modifications,

cept for the fact that much of the law is modern. o s
; ]ngc:]p:t :?r El'll: fiit that much of the law s statutory, ot at least cor%tamed 1:{1 Eﬁllﬁir::ixg;cm Ee .
| . ¥ o . " n ’
ition that ‘jurisdiction’ is a word with many meanings, and e Ik o

iden?ilyF:)l-fct};;ﬁi:i};;rs lsL:l:e inawgu'ch it is being used — a warning which has been issued on many occasions
for example Fourie v, Le Roux [2007] UKHL 1, [2007] 1 WLR 320, [25]. .

4 R};crulation 1215/2012. In fact, the common law rule.s apply to cases w 11c61 perb e o i
Re ular.ioz and to cases which fall within it in accordance with \fvhat is now Art. do [hge o i
!amge is true, for Regulation 44/2001 and the Lugano II Convention, where Art. 4 does the j

. ! s ¥ i f the
does ;11%";‘68111_9‘[11?;1 31323 /[i0c031sider the third possibility, that the matter falls outside chle .terrlqﬁf’a;losoc?pe of th

e is " s b

P\egulaﬁofml because, if it does, it will fall within the temporal scope of the original Regulatior

6 Regulation (EC) 1346/2000. . ) .

7 Rznulatian EEC) 2201/2003 (‘Brussels II'), replacing Regulanou (EjC). 1?4?/230?]165 e cmpmaia

8 Thfy also may provide, in residual cases, for the application of the jurisdictional r
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character is slightly changed, most obviou
of the Regulation on fis alibi pendens.?

This chapter examines these Jurisdictional rules. It does not eXamine the
of the Insolvency or Matrimonial Regulations, as these particul

ar instrumems

ppropriately examined in specialist works, It therefore limits itself ¢q the tradig |
Onag

of the common law. hal

THE COMMON LAW PRINCIPLES OF JURISDICTION

indi his intention to dispute the jurisdiction but \i\iho fails to follow

sly in that they become subject to the . the box t0 mc}llicat;eﬁ-ect Lo Ty oitiod 5 > o
: p application - iy olicitor with authority'® to accept service (?f process wi p e

i diction.'¢ A litigant who had previously 1nv.ok.ed ’thfe Junf 1

- submifs_ in theJu“; tcaken.to have submitted generally to the Junsdl.cuon 0 hjtrf
o A usuagyo 2a that he submitted for some purposes convenient to ﬂsé
e wj]lt}? > beh?f}jrhet fmc?; to be somewhat less congenial,’”’ though common se

¢ others w. "
lii}jts - th"e argur;ller?:c;r the defendant who has been served out of the junsdlctlog
e dﬁere‘? : diction of the English court, and who seeks. to have service c;:
N th? i h a defendant may dispute the jurisdiction of the cou g
| ke for the court’s grant of permission to serve out1s

aim-by-claim basis, serve ot
Oln ; d ach éistinct claim made.'® However, once 2 defendant
ely for e

nd
nly in rare cases will he be permitted to have seconcllgthozilts .aan
in Son ] ia Chewing Gum Corp'” an Americ
s Ltd v. Philadelphia Caewr@ » meien
d out of the jurisdiction, and did the equwalelntd of 12121;;: - ieﬁ
i jurisdicti ue ¢
icati i ion?! to dispute the jurisdiction. In
i indicating an intention® to : e
E 8 (}lildm\gv the appearance, to be treated as thoug_h it had made akin rli)g-mal
e ed on it.22 The Court of Appeal considered that as rgina
t serv ; : the o
. v\‘Zalls:cn on the basis of professional advlce,ra change (;t:}l:ea;t; L(I)rtsphwe onal
jo vad beeﬁfﬁcient to allow the appearance to be withdrawn. e e in i
p no;tarile general line, refusing to allow a party who has Enbmﬁ;t;ging o
: : i age in subsequently ¢ ) !
ed advantage in subseq :
Obm&:‘tfi;c:fgr a1l Tndeed, in a number of cases it has expressed its
mitte : ,

THE COMMON LAW PRINCIPLES OFJURISDICTION

4.02 General :gt e
; .y do so
d separately |

e jursdiction, ©
;hw 3he submission. In Semiporte

The rules themselves can be summarised ve
upon service of process. Whereas the sche
where the Regulation provides that there is
claim form, the common law views the issue
the claim form, with permission where this i

The question then becomes one of how a
a defendant. If the defendant is present wit
claimant has a right to serve him. If the defe
the court, and has not appointed an agent w
on his behalf, the claimant has no right to s

ry simply: the jurisdiction of the court depe
me of the rules examined in Chapter 2 sl
Jurisdiction the claimant is entitled o serve g
in mirror image: where the claimant hgg
s needed, the court will have jurisdiction__
nd when the claimant May SEIve process yne
hin the territorial jurisdiction of the cour,

ndant is not within the territorial Jurisdictign
ithin the jurisdiction to accept service of prg
erve him. Instead, permission must be ob

Ve
pany Was €

tever tO 1

N
wed the
1, but who now sees s
treated as not having su iy
ssal in notably strong terms. >

permission.

A defendant who submits to the Jurisdiction of the English court confirms the cov
personal'! jurisdiction over him:!2

~ any points which might have been raised to dj
that jurisdiction, aside from the p

oints of subject matter jurisdiction examined belay,
made redundant by the defendant’s personal submission to the jurisdiction of e o
Submission may take several forms, The most obvious is by acknowledging service of
process and not invoking the procedure to dispute the Jurisdiction of the court, which is
examined in the following chapter, A person who has been served may fail to tick the box
which indicates that he intends to dispute the jurisdiction, thoug!: the box-ticking is not
decisive (many people fail to tick boxes, by ov&right) and its ablence is not conclusive, A
defendant may still dispute the Jurisdiction within the timefiame given by the rules so long
as he has done nothing unequivocal to waive his privilege to dispute the jurisdiction; anda
failure to tick a box on a form is not an unequivocal act.” On the other hand, 2 defendant

9] 1 Lloyd’s Rep 475,
WHC 257 (Comm), [2009 sRep 4
ettt F‘M”ilu. Rﬂi{';f;}’tk[iosc?‘]{ ]:Eo indicate an intention to dupu: tie iunsld;;s:;

it defendant tic 2 e it
II e If]'[ essients Fh?:) Zizwﬁthah he had abandoned that position, thg()c;né_l\.;‘cr;{t(o: \:74 i
g SUCh"* Wa%’l;“ nequivocal’s SMAY Investments Ltd v. Sachdev ‘[2 ”Lg L C Fsa i,
Wr .]R. i tOPbe‘ﬁ \N;lll:)erga;ur;j Sports Clubs Ltd v. Soccer Marketing Iflfg;’;lﬂ(ﬂcﬁﬁ)

B T . WH

LR 1973, [vi\‘::léﬁ:grr; v. First City Monument Bank.er [2014] EWHS{[Z}E - |
1:52;;:?’:3&: §xtent of the submission must be limired by] tillelecol;:’: e it e
i1 & ? ! 3 ; ' :
e el s 1 . Actavis Group
e Drflk’; I’EWT:”‘;;;}I: E)i]jfcut?iselfrlgzg f]ﬂ:u:n.lg[h the document were a commercial contract: Acfal
isation will be dea t 1 .
Cmmjné?‘ ‘Eﬁiy L 5117, [[2'1091835]] %Pﬁoﬁi’s Rep 539; Balkanbarnk v, Tahcruﬁl\;’{ 2()(3[19119:)] 11.
. ‘ it iberia v. Gulf Oceanic Tnc : b 8 e ’
Wlﬁ f(;?g;bh(ﬁ}lq}:fi‘rgjf'i?er!r:atianajlﬂ AG v. Exter Shipping Ltd [2002] EWCA Civ 328, [ i
; Glen

Mﬂf’!ﬂ"?akef Technolo Y Ltd v, CMC Gmup p[L {2008 EWHC 1 C( s 0 ( )

18 Glencore Internationa AG v. Exter Sl")ipg‘t“ﬂg Ltd _;0(]2] EWCA Civ 528, 2002] 2 All ER (Comum, 1:ic1s
PErmIssIon by the device of'1 u 1t 1m [OT whi d corntal claim or claims for ich permission
b4 cl dlIlg inacla form ch does contain a f wh
=] P

| 14 Maple Leaf Macro Vol

—

I ! il 3 ¢, which was entered
R atie. L ER. 26. In due course the US courts held that the Eng_ltllshd dtctzzlclt gﬁi%tiznm?hc Us: Somporrex
S See ab 2.310 hig tEeg fli]téi?am walked away from the English proceedings, was entidled to
ee above, para. 2.310, enen ’ R ; 53 F 2d 435 (1971). : » altogether.
10 There is rather little such legislation; see below, para, 4.56, Ltd v. Philadelphia Chc.w.'ng Gt Lorpd‘ii;znal appearance, but which it lat':? sought to withdraw altoge
11 An absence of subject matter Jjurisdiction, however, cannot be cured (is not affected) by the purported \ 20 That is to say, it encerel_{ wEone beoin with, but then changed its mind. . ited States
submission of the parties: see below, para, 4.05. B fcr, i did give that 1mpr35mni:}? I:hegeﬂfgrccl\bi]ity of any English judgment IEIEERJ [zl(t;nnn) 1;- CNA
12 Derby & Co Lid v. Larsson [1976] 1 WLR. 202 (HL); Republic of Liberia v, Gulf Oceanic Inc [1985] 1 Lloyds 22 Evidently the reason had to For:f Shipping Ltd [2002] EWCA Civ 528, [2002] 2
Rep 539; Balkanbank v. Taher (No 2) [1995] 1 WLR 1067; SMAY Investiments Ltd v, Sachdey [2003] EWHC 474 23 Glencore International AG v. Ext
(Ch), [2003] 1 WLR 1973,

s C 2 W 456 (C 2005] Lloyd’s Rep 658, [2007
Inswrance Co Lid v. Office Depot International (UK) Ltd [2005] EWHC 456 ( omm), [’ ]

. orted twice).
13 IBS Techsologies (Pt} Ltd v, Lloyd’s Rep IR 89 (the judgment appears to have been rep

APM Technologies SA {Ne 1) (unrep)), 7 April 2003,




THE COMMON LAW RULES OF JURISDICTION
4.03 Consequences of service effected within the Jjurisdiction

Where jurisdiction is asserted under the rules of the common law, a signifi

whether service of brocess was made in accordance with the how-and-
rules which govern such service: these are examined in brief in Chapte
taken place in apparent accordance with these procedural rules, the Jurisdi

ction of the o

» OF Lugang it
Convention, or some other statute, provided that he was not subject to the Jurisdice
the English court in respect of the claim, and that the claimant therefo
serve him, there is little scope for such arguments to be advanced.
If an application to dispute the jurisdiction succeeds, the

case does
not proceed in England,

The power to grant a stay of proceedings is part of the court’s inherent POWer to conrg)

ed on service within the juris-

» ot created by or dependent on any statute,® the inherent
power to control the exercise of that Jurisdiction is a natural adjunct to it

4.04 Service out of the jurisdiction
If service has to be made out of the jurisdiction, and the case is hot one of the rolatively
rare® ones in which a statute provides that service may be made out of the je
England and Wales® without the need to obtain permission in advance, the claimant must
obtain an order granting him permission to make that service,™ and = hiust then serve

&=
T
24 See paras 4.16 ef seq., below.

25 The Alexandros T [2013] UKSC 70, [2014] 1 Lloyd’s Rep 225,

26 Not reguire as the court generally has no power to order proceedings to be broughe, whether in a foreign
Jurisdiction or elsewhere,

27 Senior Courts Act 1981, 5. 49(3),

28 Senior Courts Act 1981, 5. 19,

29 The significance of this is plain when considering the inherent Power to stay proceedings founded on a
Jurisdiction conferred and defined by statute or by international instrumment,

30 Though always remembering that where the Brussels I Regulation gives the court Jurisdiction, service out
may be made without the need to cbrain permission. It is outside the context of the Regulation that this is rate.

31 In cases in which service may be made out of England without the need to obtain permission, the Civil
Procedure Rules draw 2 further distin

wisdiction of

Jurisdiction, service out is permitted as of right: CPR_ . 6.33(1), (2

). Other statutes may allow service to be made
out of the jurisdiction without pernission, under CPR_ ;. 6.33(3

), on which see further below, para, 4,56, but it
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S( |)e(1 f()] sSucn a « e. I[ [Shunait ¢ t1 € service l'n.ad
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as p §S101 rnlted s th e

h r(‘e[ ve 1€ ur ’I.l (l ( OVer the de 5 dﬂ.n.t BSPECt OE the
Q) 10 E

L i'l_'lch gl st cO I15 mr

(6] at W

: im form. - nd therefore
e however, challenge the grant of permission to serve, a
:

The defendant may, Fizst; -1

; broad grounds.
i ther or both of two o
. ursuant to 1t, on e1 is in law for granting the
e serv.cc m;di tie court had, on the facts of the case, no bas}xj in la menti  staand
may contend t_ 2 n to serve process out of the j1.xrisd1.::1:1oné1 If L s azlg“ for permission to
il 1118810 g : ide the order
oo peill declare that it has no Jur1sd1ct10F1’ vl sec s d, he may argue that, even
the court W d will set aside service of the claim form. Second,
7 ut, an W b
serve O

is in l: rant permission to serve out, the case Wa? not r:l
A.;;hough the Cour;lljad grzzilsolfnt;‘:‘f;g\fer, axfd that the order should, in 3111 };;Eilf;r;:gle :
. e ul g o made. If this argument is sustained,‘ the outFomehw e e
stances, 1Ot }.Iave ;en that it has no jurisdiction, and will set aside the c;. W i
- Wtdlgf:}fefifith service of the claim form. And the defeglcizlrr;ti—saig t;aconsmency

e i t of his application, as
; h arguments in suppor

quently advance bot

between them.

AL no and annot exis
ses COImio aw does

l] re _]urlSdICtlon at Il I i C t exist
4-05 Ca

T lish
. T risdiction of the Eng
it persans wh aze entifled 1o mmumty ?Om . 'Jclllers that the court has no
There are <& : ich the common law consi
34 There are also matters in whi ! N roximate basis that such cases are
e bstance of the claim, on the app ion of submission
ynedaction over the subst t - there is no question of su
DN to ] English court;” and where that is so,
. 1y 1 an 2
ot justiciable

conferring jurisdiction.

4 la ] Wh_lCh depend on ShoWlng tltle to forelgn ],alld. the luof{”ﬂblque lule
.06 C TR

It English court has no jurisdiction to adj.udicate a clalmtvivini:in i&:lz)f
B s o e bl'ghjn title to foreign land. The rule is sometlmeslpud i
k- depend's o eSt'a _1de t;gon to resolve a dispute over title to forelgn anf, ki
o Jur;SL Cds confirmed that if the claim depends on title to Otel% e i;
imccumte;lthe H(?L]::iidcicti;l; to try it as a matter of common law, whether or no
the court has no j

in dispute.*

was held that the FIQ({E( ess0r Provisiorn ou ot apply unless the en e i u n maxes it plam 8 1t
p pply actr 1 questo ak L ha
S P £ Al 3¢ ou j c 1SLNCE oIl Persons
spcc1£icall contemp lates proceedings bﬁllwlg blOUght against persons tof th‘eJuns(h [lDIlM,j asd {» :
EHCTEHY }J{L’ Harrod, .(BME’H() A f’f"') td (1'\‘0 ) 99 1 5 3 Banco N K €
B 0is 4 es) L 2)11992] Ch 72 6; Re Heo acional de Cuba [2 WLER 2035

I is s i erhaps even only
i o s el Posmml}. ever, because the defendant manages to evade (or perhap
F to serve, how B
33 If he does not manage

de to be sufficient: Abela v.

it will be usual to make an order deeming such steps as have been made to

avoid) service, it will be u .

Baaradani [2013) UKSC 44, [2013] 1 WLR 2043.
34 Paragraph 4.11, below.

i i 0 o . 2rivos Gi Lid v. Evans [2004]
d fasdlf foie tdofthiictarﬁif; ilﬁz ;25;:] & F Stone v, Levitt [1947] AC 209; R Griggs Group
elendant is estopped fro :

5 11979 d ite appearances, title to
) ( )' tels Ltd v. Ae L’fl’f Turkish I’}Oil‘dﬂyi Lid {1 AC508. In that case, despl PP
36 Hesperides Hotels v i B £

P t! (s] e e WS O Q! 1pation forces in the orth of
i i 5 because if the court ig,norcd th pret :nded laws he occ P
l:-md was not 1w dispute, be : ; -
:WTUS as illeqal as it was bound to do, there was no dlSpUEE as to whose the land was

i the
t is not open to the claimant to contend that
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The fundamental statement and theoretical justification of the rule is
South Africa Co v. Companhia de Mogatnbigue.”” Theory aside, it also reflect
fact that only at the situs of the land can there
an English court were to hear the case, and w
would itself have applied, it is likely that its
ground that it was still 4 Judgment given by
situs of the land, no jurisdiction to adjudicate on the issue at all. It is this fact w
the pragmatic reason why the court has no Jurisdiction to try questions whic
to foreign land. It might have been argued that where there is no real disp
but damages are claimed, for example for trespass, this rationale does not apply. By the
House of Lords refised to draw such a distinction, and that was that so far as the Commay
law was concemed.® And because the issue is one where the court has 10 jurdsdiction over
the subject matter of the claim, the purported personal submission of the defendant g the

Jurisdiction of the court is irrelevant: what the court lacks is subj

ect matter jurisdiction, not
personal jurisdiction. The point is underscored by the fact that

in Hesperides Hotels Ltd y,
Aegean Turkish Holidays Ltd,* claims for damages for trespass, and for conspira
on foreign land were struck o

ut; by contrast, the claim for damages for tresp
on the land was unaffected and remained in the writ.
In addition to the two exce

made in Bfih:k

s the Practiq]aa
be an effective determination

ere to apply the law which a cour
judgment will be ignored at the
a court with, as it appears to the

tat the Sty
situs, op the
Judge a g,
hich Provides
h dispuge title
ute as tq title,

cy to trespass,
ass to chattels

ptions, examined below, to the absolute character of the
Mogambigue rule, it is evident that some consider the rule to have outlived its usefulness,
The Supreme Court exhibited little obvious enthusiasm for it when it expressed the viey
that it had been ‘undermined’, that it had no application to cases founded on the infringe-
ment of foreign copyright in any event, and that its application to patents was not before
them for decision.* More recently, the Court of Appeal went out of its way
way, because the rule plainly had no application to the claim before it — to
the rule had become narrower than it had been, and th:
to the rule now in Article 24(1) of the Brussels I Regulation 1215/2015, which applivg
only when proceedings have as their object rights in rem in immovable property in anher
Member State.** Neither case gives any reason to question the rule. As will be seen, |

in
making a statutory exception to the rule, Parliament legislated against the hacizeround of
a unanimous decision of the House of Lords on whi

ch the ink was barely-diy: It is to be
assumed that it knew precisely how and how far jt wished the commaon lavy exclusionary
rule to be pruned.

— out of is

suggest that
at it was in some sense analogous

-

37 [1893] AC 602; approved and applied in Hesperides Hotels Ltd v, Aegean Turkish Holidays Ltd [1979] AC 508,
38 In truth, it reflects a historical decision that actions concerning title to foreign land were local and not

transitory, and therefore had to be brought where the land was, This may be historically interesting, but is of o
practical significance today,

39 Hesperides Hotels Ltd v, Aegean Turkish Holidays Lid [1979] AC 508.

40 [1979] AC 508,

41 Lucasfilin Ltd v. Ainsworth
[107].

42 Hamed v. Stevens [2013] EWCA Ciy 911, [2013] ILPr 623. The Judgment, at
Hesperides Hotels Ltd v. Aegean Turkish Holidays Ltd [1979] AC 508 Lord Wilberforce
the court in that case does not involve any extension of the exclusionary rule. The fact that this was simply lifted
from Lacasfiln Ltd v, Atnsworth, at [72], does not make it any more right. The statement of the common layw it

Dicey & Morris, 9th edn (Stevens, London,1973) does not confine the exclusionary rule to cases in which tile to
land was in dispute.

43 Paragraph 4.08, below,

[2011] UKSC 39, [2012] 1 AC 208: on the point conceming patents, see [102),

[11], is plainly wrong, as in
is clear that the decision of
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E ce t10118 to tll.e jbh);ﬂfﬂblque Iule l H eI‘.II()!C er50t1al Obllgatlons
,B

. the land ;
e Mocambique rule is so ancient that it pre-dates by overa

exception to the is equitable in origin,
The 1-l()ﬂ—smn’lmryhi h 11')1;15 given its name to the common law rule. Tt is eq
the case whic
gentury

T
and very L}seful 1r;1 apﬁf;i;lcl):iaid down in Penn v. Lord Baltimore,™ el jurisiic-
Accordm.g o er usfstion based on title to land sitnated outside the terri .
nﬁj'deicnon © :;Y gc?es not affect its jurisdiction to ﬂdjudicz_ue fm and enforcftiaes to it e\:'en
on of the court, this itable obligation, made between and bqldmg on the pa - sl;eciﬁc
fiduciary oF Od'—ler Ly lates to that foreign land. In the case itself th.e court og . p—
houh the Obl;g;t::?)i;;t to settle a boundary dispute by proceeding £o arbi .
crfo[mal’lce Q.

Itimore)
land (owned by Lord Ba
though the question where the boundary between Maryland ( itk Phis st had
0 .
lvania
and Pennsy.

2 e w
(owned by Mr Penn) was to be drawn was not torzct e it
icti determine for itself, It certainly could enforce a contract,
jurisdlCUOﬂ e disregard of its order in the usual fierce way,
the consequences of any g

and that was enough.
- be alleged to be, a
rinciple in Penn v. Baltimore to apply, ‘Fhere IlllLlSt be, or
el Stial relationship between the parties whic

h the court may be asked to
= . 1 e to convey
RS duty to sell 77 or the fiduciary duty of a truste : oy
e 46 sucntac a contractual duty sell, e A Y o form o et
enforce, benchiciary. By contrast, a claim for equ.1ta e re e o i
land to 2 bene st to reverse an enrichment resulting from_. trespas e ) 15
 ay e f the rights and obligations of a ;
e enforcement o gl Eott olun
oty d does not fall within the Penn v. Baltimore excemezﬁ_ e
he i ief is therefore insuthici
i i de for equitable reliefis ; o ke
at there is a claim ma " : o Tt
- fa?zltlihe Mogambique rule. But a contractual claim Whi-c,? h;fxs lang e
i tside i ,
. 'Clalm Otlclcr and a suit to enforce rights created 1-1nder a t?st Smatte ;g;l B e
su'?.lect mat' n’ to the Mogambigue rule, and are within thc.e 51'1 c{iec. B
P excell'l} l? ntract or other equity’ rule, which aﬂows._}uns cm; o e
g’“f:j;l; t; C’t?roader subject matter of the claim is forellfnhlaﬁd,l jlsd O
B ies. In cases in which the la > iz
isti ionship between the parties. vhi L e
emut:;lg' Zlelaur(z;l afd it is asserted that he too falls within the Pej;rihv e
e bligati f the third party, ey .
i ations of the : e
: . ind to arise. For the oblig ; pasle ey
i’ﬂi;“lw lsxlrjool:mtary relationship with the other, but on n];mce of tghea;tEd o o
. ired. It has been sug -
i i acquired. o
act) in relation to the property s be S ———
estate Con;r‘*i;)ird party within the principle, but the point is open t(; furth gecil -
¥ br?ng t :t:h ointing out that the principle in Penn v, Baltimore is T T e,
0 3 -
t 3 1I:Sh‘rjlvn its §eculiar historical context might suggest. It may apply
on

# though a court may have

ReNe I i
.t ting relationship,

‘ 2 AC 85,
44 See, for example, Pattni v. Ali [2006] UKPC 51, [2007]

WWR ‘ ; o [1999]
+ of Catania v. Giannattasio [1_ )

i b Ve's'sm ﬁM4.I 8 o, G et B 6'48, Lfa case concerning the validity

. fi‘?“{j"ﬁ Ag eg’;’;; Cou::t of Appeal declined to apply the exception to 2 ca:

ILP: 630, in which the Onta

of a deed of grant. o
47 Including a claim is for the rescission o oy

it: Hamed v, Stevens [2013] EWCA Civ 911, [2013] I'L ich > s
48 Assuming for the sake of argument that there is s ) (fa-cd B O o et
49 Re Polly Peck International ple. In fact, the Court const

1 it fsuch a trust in any event. (05] Ch 153.
L[D.E;(E;l Rmé::ggs Group Ltd v. Fvans [2004] EWHC 1088 (Ch), [2005]

ontrac r the ale of lans and th repayment ot s 1115 pald under
fac fo sale d (S € fsu

T Jish law. A
ple of equity in Eng] 15S in English law for the
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; ned with title to the disputed land, and. tha;jf;i(:i
a]li'acf:ms:zztion 30(1) would havefg'é\ff:r}l:1 t}l:t?l :Sutr;l gupri te; (11 "
: : nglish law, .
et s o v e e v
s of the =80 i i rast, the issues of trus 5 ‘
. ) l:i ai}riﬂjgpzlafzu;ef:lf;gtlizu]ii; Ct)cr)1 t:lilsgrets:‘;ou.ld be i;cs))n:;;d;l;ie;elf;;ztriﬁ a}:;egﬁiui atS:
| wu;tv:lzdsdig tthhee}cicc)t; Estjeilif;c;etge:Z;Viii}élcf},l i(rllt eslflegt, whether the matter before it
decidea:

e » 60
10 15 O [ that 3
isi is e about thlS T more ﬂbout
ﬁ'{ dECLSlOn 18 11

enforcement of foreign judgments when it is alleged that the Judgment may not be 4
able on the ground that it was a Judgment in rem, and that the res
the territorial jurisdiction of the foreign court.

which imposes obligations on the defendant 7

ghe case Was nOt prncp

1 its
i : en arguable or
1N question Was nog ' had be

*!If the judgment may (also)

4.08 Exceptions to the

Mocambique rule (2): claims based on tort Or trespags
to foreign land

There is usually no contractual
the consequence that Peny 4.

obligation allegedly
particular impedime

or equitable relationship between
Baltimore will not give the court Jurisdiction to e

owed by a tortfeasor or trespasser to a landowner,3 Judging thy; this
nt to the jurisdiction of an English court was

e T judicate
Victim ; risdiction to adju
tortfeasor and vieg » With ontroversial that an English court had no ju

i ish authorities
of foreign intellectual property ‘nghts. The Enilest};ﬁng iy
been strongtybut they agreed that the M;lgamb;qfue ;;;,P(:_i:ncl e e et

ve be i y a8 kg ol , .
i m‘jiSdiCdO_n; (;fj:;iltcaz;? iirhteh:ajzlaix were framed in tor;, is rau 1(:::_11;}
Qul-te apaltntr of the éarticular foreign right, the (_:om;nct)-n :t‘il et
e mfrmgeme in tort®® would have meant that an action befor oy
e e f?r C'lalms - f a foreign intellectual propem‘( nghtl, wou vl
e o iy uch £ g hts would not have given rise to liability .
ol Tt right was territorial and had no eff_ect in
eflt;g: a gaimant to challenge the application of

i ot ¢
Jntil recently it was not c
gl;ms involving the validi
may not ha
bling it, exC
and trademarks,
that land. The practical** j

ustification for the exception i
title to the foreign Iand,

and the claim is only for perso
no compelling need for a court wich personal jurisdic
ing: the possibility, or even the fact, that the courts a
notice of a damages Judgment is of limited practical i

One way of looking at section 30 of the 1982 Act

s that, if there is no rea] dispute gyer
nal relief in respect of 2 tort, there i
tion to be prevented from adjudicat.

t the situs of the land would take pg
mportance,

coulits, : .
WS LECcause acts 1nfr1nglng suc.

furt ever ].f COl'nm_ltth mn Englal]d, fOI a fOI

8 that 1t C f E gland Ille[e Was, tllELefole, no mcentive
reates for r l ] l nj .

| 8 ] ea.

I ga' \ the Mﬂ Cffﬂb'lqu-e l_l.].le in dll area

; he Court
) . law was questioned by ¢
i misunderstanding, of the ; ings founded
erned by the law of tort a Jurisdictional rule roughly analogous to that established by Pepy That Sett_led understagmng;fg Partnership Ltd,** which held that in prOC}:ilrt%e Brussels
Baltimore for those personal claims arising from voluntary obligations. Bug where the cgu of Appeal in P.earc.e " uet of 2 Dutch copyright by a def.en.dal’lt over compatible with
would have to make 3 genuine investigation of title to foreign land, whether to det= ine on an alleged infringemen al jurisdiction, it was in
the validity of the claim or (i

tis to be supposed) to assess such damages as depeaa on the
nature or extent of title to land, section 30(1) is ina

Convention (as it then was) gave the court person
pplicable and the Mogambiaue rule will
apply.

al rule to prevent the jurisdictior} of the
e Brussels Conventon, the

jurisdiction
the Convention for a common law Jl]IilSdlCtl ol o
tt. But rather than confine its attention to
court.

h f -] JISdICtIOH uile h L ) 3 ) % nsider (l 1€ br()a( IE 1€ W { l (= (‘/i 1l J‘ (] ai )‘ ID;)EI aPphCa—
SS- € court co (o (| i g Iqu/le mle ha 1 p :
that o title ¢ ] ] ] e real 185 1 i stion he her oga ’
u 2 A : g ." (* ! fd f ,'DI-) (N ) : 1:1'011 3(}(] d:.ls utes at '3.11, g'nd Concluded th?‘t 1o ang ]Sh a'llthcr]t‘_r rﬁqﬂ]l‘ed
: | | . | | l i . . . | i d_\l 15‘ It took the Vie W that the eal’ly 3L‘lthOI1ty Of t}le Illgll COLlIt Of
. i 1t to hold thrlt it d ?lpp .

11 facl € 1 W upstantive. opeless, and he claim was st uck ou
g h 58 fact, t ¢ bstant h tl /as Sl t
Y : he claim as §! y P

London,
o : Sweer & Maxwell,
ion in Dicey Morris & Collins, The Conflict of Laws, 15t1}1 egnas(a suggestion well before the
. - ‘ . : s 59 The suggestion in chey ; reliable. Tt was originally formulate have been reconsidered
Was carrying on business as the “Turkish Republic of Northern Cyprus’. The court held 2012), para. 23-040, s, it is submitted, 1:10[11 h edn (1987), 927) and does not appear to e
o A ck (see Dicey & Morris, 11th edn { g it but said something rather ’ Coof
= Siecmm? £ Polty Peé ( ion which, on the face of it, rdld e 4dcipt . anity v. Shell Petrolewn and Development Co of
2 Putaly Al [2006] UikeC 51, [2007) 2-4C g5. e Df;h?“ d?;?cult question to answer: see The Bodo Contmunify
52 Paragraph 7.62, below. 60 It may be 2
53 Hesperides Hotels Lid p, Aegean Turkish Holidays Ld

AC (@) < 961) 105 CLR. 440;
. N 1973 (TCC). e G ¢ & Son v, Meth (1
[1979] 508; Re Polly Peck Tnternational ple (in admip- Nigeria Ltd [2014] EWH ( Nortbert Steitihard
istration) (No 2) [1998] 3 ALl ER_ 812,

479; . i i Hill, see Habil
l 61 Dotter v, Broken Hill Pty er( g129]016)\X?L§Lﬁ12 But on the correct reading of Potter v, Broken

9 .
54 There is nothing in the way of travatix préiparatoires, and lictle in the Parliamentary debates. Milnlycke v. Procter & Gamble Lid [1
55 [1998] 3 All ER 812,

AC 208,
d v, Ainsworth [2011] URSC 39, [2012] 1
56 This is probably more accurate than saying ‘the claimant’

IESDIUHOH can be i v. Comma f trali 83 "R 62; Lucas 1lm Lt
seen to be the 1 v mmonwealth (_’fAMS alia (2010) 1 FC o
l . ssue in the case, the C

: " Doyle [1991] Ch 75. i
it an issue of tite is raised by the defendant so 62 Tyburn Pmd‘rju:rmns Ltd e C:gﬁfty’ l:z BEJYS . Chaplin [1971] AC 356.
ourt should conclude that i lacks jurisdiction, 63 The rule of ‘double action

64 [2000] Ch 403.
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THE COMMON LAW PRINCIPLES OF JURISDICTION
of Dicey and Morris, as it
tion that the rule was to be understood as one which
He suggested that the better analysis may be that the

court is not exercised, as distinct from its being legally non-existent. It is
usticiable,

@ Tord Goff of Chieveley acknowledged that the editors

as, had questioned the proposi

then W s
diction of the court.

gent £O the juris
jurisdiCtion of the .
amplicit in this that the defendant may apply for the claim to be struck out as non-j
put that, if he chooses not to, the court will not be prevented from adjudicating.

gome observations made by the Privy Council in Equatorial Guinea v. Royal Bank of
Smfiﬂ”aq 0 sue is one which does go to jurisdiction, and that where sub-
missions are the issie of whether the court has jurisdiction to
entertain a C ere is a risk that the

court will be
46 the point had not been taken by th
Judicial Committee, and the order made at first instance was up
the objection is not one which goes to jurisdiction properly so called, but is one by reference

to which 2 defendant may invite a court not to exercise the jurisdiction it has.

may suggest that the is
not addressed to the court on
laim which will require it to enforce a foreign public law, th
led into making an error of law, but the decision of the Privy Council was that,
& defendant below, it could not be taken before the
held. If that is correct, then

4.11 Jurisdictiorn denied by general principles of public international law

om thése cases where an English court lacks, or may lack, subject m
al law, properly so called, the principles of public interna-
e the jurisdiction of the court over the defendant

Apart fr atter jurisdiction
45 2 matter of private internation

tional 12z nay operate to deny or remov

in -el.iion to the claim made.
v, some instances the defendant will have personal im munity from the jurisdiction of

the English courts: if the defendant has such personal immunity, the courts will have no
jurisdiction to adjudicate the matter set out in the claim.” The most important of these
exceptions to the jurisdiction of the court lies in the field of State and sovereign Immunity.
The detail of the law on sovereign immunity is beyond the scope of this book. It is suf-
ficient to say that it is governed in large part by the common law as now restricted by the
State [mmunity Act 1978, and by international Convention.” This grants immunity to a
73 to the sovereign of the State in his public capacity, to the Government of the
of its Government.”* Such immunity is extended to a ‘separate
entity’ which acts in, and is sued in relation to, the exercise of sovereign authority where,

ifit had so acted, a State would have been immune.” Questions of state immunity must be
pear. But a State may put aside

foreign State,
State, and to any department

decided as a preliminary issue, even if the State does not ap

69 [1990] 1 AC 723, 807-808 for examination of the true basis for the exclusionary rule as defined in

Government of India v. Taylor [1955] AC 491.

70 [2006] UKEC 7 (PC. Guernsey), esp. at [23].

71 See for 2 recent example, Grovif v. De Nederlandsche Bank [2007]
ing the rule in a case in which the defendant was subject to the personal jurisdiction of the

to the Brussels I Regulation.
72 For inumunity (or not) in relation to a clim for darnages for torture

foreign State, see Jowes v. Saudi Arabia [2006] UKHL 26, [2007] 1 AC 270; o Be

1394: Rahmatullah v, Ministry of Defence [2014] EWHC 3846 (QB).
73 Section 1(1). For the interrelationship between the Act and the common law, see Holland v. Lampen-Wolfe

[2000] 1 WLR 1573 (action for defamation against employee of US Government at military base in England stuck

out on ground of immunity at commor law).
74 Section 14.
75 Section 14.

EWCA Civ 953, [2008] 1 WLR. 51 {apply-
English court accerding

committed within and on behalf of a
{haj v. Straw [2014] EWCA Civ
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its immunity shield by submission to the
arisen, or by prior written agreement,
which go beyond seeking to establish o
no immunity in relation to a commerci
to an obligation under any contract which fell to be performed w
United Kingdom.”™ Further cases in which there is no immuni
in the United Kingdom causin

property,” and claims in relati
Kingdom.®°

An English court does not have Jurisdiction over a person entitled to IMMmunity undey the
Diplomatic Privileges Act 1964 or the Consular Relations Act 1968, Finally, if an Intern,.
tional organisation benefits fiom an Order made under the International Organisationg A
1968,* it will enjoy such immunity (if any) as may be conferred on it by that Order, [ the
absence of such an Otrder, an international organisation would enjoy no such immum‘ty_sz

There is a separate and reasonably distinct principle of non-justiciability, by reference ¢q
which a court may conclude that the matter raised is not one for a municipal court ¢q try.
One traditional explanation for the absence of Jurisdiction, in some of these cases at leagt, js
the ‘act of State’ doctrine, but the danger with using this particular label is that it distracts
attention from the real basis on which the law is organised, Equality of respect for sovereign
States, and the principles of international

comity limit the judicial power of an English
court to investigate and adjudicate upon the sovereign acts of States. The proper basis of the
leading case of Buttes Gas & Qi Co v. Hammer (No 353 was recently examined and clarified

by the Supreme Court in Shergill v. Khaira,* to which reference may be made.
But in the same way that private law has long held that there is no confi
iniquity,® it increasingly appears that English international law holds that there is
Justiciability in barbarity. The boundaries of the exception to the rule of non
are somewhat fAuid, as is inevitable. On the one hand there is a

LES OF JURISDICTION

courts. This may be done after

or by taking a step in the proceedi
r defend its immunity.”?

al transaction entered into

ngs for purp
And in any event,
by the State, or ip
holly or in part yw;
ty include acts or g
g death or personal injury, or damage to or loss of
on {o use or possession of

there j

thin the
IERT
tangible

immovable property in the Uhiteq

dence in
no non-
~justiciability

strong public interest i

76 NML Capital Ltd p. Argentina [2011] UKSC 31, [2011] 2 AC 495 {submission by contractial rerm o
Jjurisdiction of court)
77 Section 2. See Kuwair Afnvays Corp v,
78 Section 3. Note that there is separate ¢
79 Section 5,

80 Secrion 6. Other cases include succession and the winding-up of companies . 8); certain intellectual
property rights governed by United Kingdom law (5. 7), certain cases of membesship of 4 body corporate, or an
unincorporated body (s

- 8), proceedings in relation ta an arbitration which has been agreed to (5. 9)
ralty proceedings (s. 10), certain taxes and levies (s. 11).

81 Or under analogous statutes making particular provision for an individual organisation, such as the
Commenwealth Secretariat Act 1966.

82 Such Orders may be made under the Act only in respect of international organisations of which the United
Kingdom is a member: and there i no immunity otherwise than under the Order: Standard Chiartered Bank v,
International Tin Council [1987] 1 WLR 641. The Act also allows legal capacity to be conferred on such organisa-

tions of which the United Kingdom 1 not 2 member but which maintain establishments in the United Kingdom:
5. 4. See JH Rayrier (Mincing Larie) Ltd v. Departmient of Trade and Industry [1990] 2 AC 418. An international organi-
sation of which the United Kingdom is not a member, and which has no establishment in the United Kingdom,
may still be recognised as having legal personality if it has legal personality under the domestic law of the State in
which it had been incorporated: Arab

Monetary Fund v. Hashim (No 3) [1991] 2 AC 114 but (of course) in such a
case no question of immunity can arise.

83 [1982] AC 888,
84 [2014] UKSC 33, [2014] 3 WLR 1.
85 Gartside v. Outrans (1856) 26 L] (NS) 113.

fragi Ainways Co [1995] 1 WLR 1147.

reatment for claims in relation to contracts of emdlo nnent in 5, 4,

, certain admi-
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i of States. It is proper for a court to avoi_d takmg step}i (:Wh:;};‘:r}?i
e S?V?m g':z(in the conduct of diplomatic and secunq./ relations ween the
" th‘_? A m'f ther States, On the other, there is an increasmgly sltirongazd tﬁat e
United ngd'om ant Dtion of human rights is also a matter of publ'lc policy, and e !
tac the judlaal p}rlotecc)uc of court by a plea that it will damage the interests o Jhe e
L dajgwnti;ohil:edsaium is heard is unattractive, and t}i:: mlolt:e bat'izirgzii SEC?E%; oot
- ive it wi the claiman .
zﬁf& A— tﬁe 13;;5 a:;f;ttfiﬁtc:rﬂrft?rbalandng exercise, and that thii is p:fsgtlﬁ
e - con tt Zf the variable nature of the facts and matters corrllp aine ) ],Ilts
“Pable of t.a_kl 5 aCC?lun re outrageous is the actual allegation of abl.Jsu? qf mﬂ_lanr-mi t{;
. ?13U51b1‘? t'hatht e}I:mccn.lrt will be receptive to contentions _th:.at it is 1n;;£)p1op
the less ]‘jkely e atr:dzct of a foreign State, or of those acting n its na.me.ld o
P ]éjgfll?t ?lrtl El(;ee(;lc':risage a case in which the Brussels I Regulation would, ap
It is 1CU

English courts; these jurisdictional immunities may be
)

r jurisdiction on the
these rules, confer j o

lied by an English court without regard to i
app

y ‘on
4,12 Jurisdictica in relation to multi-State defamatio

k in the context
. . has recently been cut bac ‘

: ‘ter jurisdiction of an English court : ; i ———
L SUbJe?‘t 111-‘_;;‘3;1111;?}51 publication of a statement, to which the clalman; Lakaiity ngrseas-
‘.)f defanid:‘ e r art of a more substantial publication Wh_1Ch has .1ts C};(in;tr:rczo %iro who fancied
in E_Tl‘glam ] is pntl certain opportunistic individuals with nothing be o, Ehe efondant
ol 1:; Zavz,been traduced in the media, hit upon Fhe Wh;ezelsnd ang of damage to
.ﬂn*:mseivﬂz The trick was to complain only of publication in : ngL it vl e
in Eng an téltiOrl resulting from English publication. .SO localised, e g i,

E rehpguh it was practically impossible for the e ‘;10““ Itl(i} p quires the defendant to
e i h a claim; and as this re .

: ; ould be applied to such a ’ in England in a way
uenilfYEn%lStthﬁa\(fiv s;id pressure and pain could bs tyoggino bliar lightiot be possible
Jjustify whal ) different approach to free speech — o :

: its law has a rather erent app ; 88 : thought in

Whllfh —lbecau}irl?tlizvlion’s share of the publication had taken place.™ This was &
in the place w - 1

ething of a scandal. ) st such

o qual‘tﬁl‘s Blj bZIchIento g'wge or to confirm the power of an Enghs}}ll cotzr:m‘z theyC S
e . o

P\aﬁ;ei;t Zr; tli defendant’s application, on the ground. th.aJ:f v;fu ilt i;s versens where

P;O'CCE gslimitec'l to publication in England, the appropriate fo
plaint was

i ¢ Co (No 2)
it Airways Cerp v. Iraq Airways Co (i
or example Oppenheimer v, Catternole [1976] AC 248; Kuufm{[zgru[!gglZ]GEWCAinV S, 014 QB
e emml?)gZ] 'J‘PAC 883; Yukos Capital Sarl v. OJSC Rosneft Oi. 0 et e K6 B
[2002] lﬂiKHLglrg' [2[9014IEWCA biv 1394; see also European Cc.:\nv;:nnm;i]rllcrdal i i
458; Belhay v. Straw [2 - _ iy el e : aers e od i
: ’ i t there is no gener i il g
g r‘:‘s?m mCl"thcf::;t:E; gltiiisdilction of the English courts derives from a Convention
other cases, the immuni :
of the Brussels T Regulation will accord precedence.

3 (th()ug ere were p. enty of ot 1&{5), see Derezovsky v. {1 chaels i
Or example t (] Ber i a case

‘ is [2004] EWCA Civ
: ; Iso King v. Lewis [200 .
icti i low, para. 4.90; see a ; et B
i surisdiction, discussed further below, B e o] |

3255“{12%&0;’)1”;;;:?;;?l};f;'ﬂm'm” e [2001].1 E:‘lvglfc oiﬁlfc(gor)ld( wide web and complained abgut

; 1 me principle to libel by material downleaded from ¢ i s ey

el i dership (and on all of this madness, see | ; ot it

only insofar as tbere was an :lﬂ;g:dtﬁggpl:i}:; ii.ac its Ese could be seen 25 an inbus? ot 1.].1€E ﬁr[zz)%s;]oEWCA S
o ?éu;mg%e i gfnihe prlicatiou of the defendant: Dow Jones & Co Incv. Jan

action could be dismisse

[2005] QB 946,
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LAW RULES OF JURISDICTION

the totality of publication had its centre of gravity,
subject matter jurisdiction of the English court. The
English court does not have Jurisdiction to hear and
that, of all the places in which the statement com
and Wales is clearly the most appropriate place in
statement. The rule certainly appears to be one w
leaving no room for discretionary considerations
an effective remedy for some forms of abusive b
victim will have been deprived of the onl
is not a happy one.

According to section 9, the new Jjurisdiction-
the defendant is domiciled in a Member State,
the court has jurisdiction according to the Bru
provisions of the Act are inapplicable. This appears to suppose that where th,
is not domiciled in a Member State, any jurisdiction over him would be based, and bageg
only, on what is now Article 6 of the Regulation. That may not be correct; if 5 defend-

ant submits to the jurisdiction by prorogation or voluntary appearance, Articles 25 and 24
ppear to mean that the court has jurisdiction by vi

the defendant may actually be domiciled. If that i i i
remove a jurisdiction which the Regulation has
has gone wrong with the drafting,

the Defamation Act 2013 re
effect of section 9 of the Ac
determine the action unless i
plained of has been publishe
which to bring an action in re

Moved the
tis thay the
tis Satisfieq

d, Eng!an_d

: SPect of the
hich removes the jurisdiction of the coury

or exceptions of any kind. The Act may b
ehaviour, but the possibility that an Engligh
y remedy which was within his reasonable Means
denying rule does not apply to caseg where
No doubt this was intended to mean thyg jf
ssels T Regulation, the jurisdiction—denying

IPOIts in part gy
conferred, which suggests that somethjng

PROCEEDINGS COMMENCE

D BY SERVICE WITHIN THE
JURISDICTION: APPLYING F

OR A STAY OF PROCEEDINGS
4.13 General

As stated above, where proceedin

gs may be instituted by making service upon the defe.,
within the jurisdiction, as a con

sequence of which service the court has Jjurisdic
disputing of the jurisdiction of the court will be based on whether the service
in accordance with the law governing the manner and form of service of the
in question. These rules about how servi
Chapter 5.

If it is established or conceded that

aant
tiom, any
Was made

document

ce may be made are examined ia taore detail in
[

service was effected lawfully, the defendant may
still apply for a stay of the proceedings. If he succeeds, the court will remain seised of the

proceedings,” but will suspend further consideration of them, usually sine die, leaving the

claimant to prosecute his claim, if so advised, before the courts of another State. The power

to order a stay is inherent: according to the Senior Courts Act 1981, section 49(3): ‘Nothing
in this Act shall affect the power of the Court of Appeal or the High Court to stay any pro-
ceedings before it, where it thinks fit to do so, either of its own motion or on the application

of any person, whether or not a party to proceedings.” Civil Jurisdiction and Judgments Act

89 On whether Art. 26 of the Brussels T Regulation applies when a defendant does not have a domicile in
Member State, see above, para, 2.85,
90 The Alexandros 'I' [2013] UKSC 70, [2014] 1 Lioyd’s

Rep 223, approving ROFA Sport Management AG .
DHL International (UK) Ltd [1989] 1 WLR 902,
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i in
ding that; ‘Nothing in this Act shall prevent Z?y C(;ui—t
: ismissi ngs before
isti ik - dismissing any procee
ting, striking out or . : Bl
eniens otherwise, where to do so is not 1nco.r151sLent
91 The remainder of this section examines the

082 section 49, echoes this, p.rovi

: an,ited Kingdom from staying, :
e the ground of forum noti convenietis ot
. he Brussels Convention (as it then was). :
Wlth‘,vthiih soverns the granting of such stays of proceedings.
law 8

ceedings
4 Legislative limitations on the general power to stay pro
4.1

ining the law on the staying of proce e
B exsli?iggislaied in a particular case or context, to rzmeve the court’s
IJarhamensta from the claim with which the court is concerned. e
. 3{) found to have happened, in particular, where a statute p e A
] 5 : . |
L . ‘edjction and the court reaches the conclusion, fFom a const;t;c':: e
o Jm:}lft it Wo7uld be contrary to the intention of Parh.ament ﬁ?r tf rjthe diction £
i ; aedl For example, in The Hollandia,” the essential ques’g.onte?:1 he court was
E . exerzllisic;n clauses contained in a bill of lading Shou'ld.bil SLT J;Z et oroseed
wheth‘ef . Hague-Visby Rules, as would have happened if the act pracess
B e more lax provisions of the original Hagilé:}:l e ,d
i ht before a Dutch court. The aetena-
have if the dispute were to be broug . . s
4 WO}ﬂg‘ E * bic;l ltff Eeng]ifh proceedings, on the basis that the I}zaliues;l 1?3;}2}%1-%:/1
Re o fonisics tch courts. But the Hague-Visby Rules ha
AR, gf;h:hgzzmtage of Goods by Sea Act 1971, and the Rules E}:;
yo erm which lessened the liability of a defendant morfz1 o
o be null and void. The House of Lords conclu('ie_ zh a
from giving effect to a contractual agreen‘ller: on jurls ;—t
i i d be to preve
i he result of its doing so wou ]
i 7 tay of proceedings, where t i
oy “as\(fi(:lia ;j.‘lfles ffom being applied to the case.”® A stay of é)?ciliinllg; o
t}'le Hz{tfiii_to anyagreement on jurisdiction, was therefore piecl];,ldee hzd e 7 b
b i hed when the courts hav
imi lusions have been reache ) . T
Smntl'irh: O'?lition enacted to give effect to other mtematlonaldiC(m:f}n;lere o
iollgeshlt thgel implementing legislaton forbade a stay of proceedings
eld tha

edings, it is necessary to ask whether

in England, or soverned by the rather

agreed ;
i force of law in Engl
vided, in effect, that any contract t
was permitted by the Rules was ¢
Padiament had prohibited a court

T 5 g , 1or gulation 1§ cuy
1ded to make reference to the Brusse ulation, for as t cg (8)
nendeda to ak ( u I Re t f e R t directl

3 ion, and the decision
91 The Act was not ar within the sphere of its operation,

i i legislate ol
effective, it is not open to the United Klngdmgirtl; seg49 in what would, surely, have been a hdpﬁélll:fud :msid};
: i refrain from even amen ! ‘ in a matter falling
[ viceoty Glen o relitn ﬁomf evm non conveniens as between Scotland and Englandinar
e on_forum i

i 2006
uncontroversial way. For a cas of State for the Home Department [2006]

Tehrani v. Secretary
the material scope of the Regulation in any event, se¢ Tehrani v. Secretary
UKHL 47, [2007] 1 AC 521.

q 11 h h e is for its gran 1ad beer at the foreign cour
[ . ‘ t a stay would have been refused if th basis (5 grar £ Lt g
3 It does not follow that a stay

was the natural forur e k! s whet Parliam t has leg ated to prevent a sta; bein, OI(‘EICdLY}
f T materi questlou is whi her liamen ].UIS]. P y g

SOy
ound ady d by he a cant. Ir he Hollandia, the true co. struction of the 1971 Act and of the Hague—n%b
i d ANCE b} ‘l)p.ll 1 lland d, O
flt’.’gl"l{

Rules w & e Q C rac A would have the effec of lesseni t rotection extended bY the
he T I
he cont whicl h it 2 A
s a term 5

icati ted on a term of the contract, o o vee che
id. The application for a stay, res i e el ce
?\tﬂc‘é, was Itmll:li jfﬁe;; Novi an.a?ﬂlg Ming Galaxy [1998] 2 Lloyd’s Rep :j;i’i :gsli:n the ground that the foreign
e ’ i to stay pro - T Afvica Line
i 3 i to remove the power ) o Apeal in OT Affica
intention of Parliament as having been e Conadiar Fedial Eoner o A Afic
L e e : i legislation as
f o e t?*rj;llizggg]{islz;gi Egp 85 (Can Fed CA), refusing to interpret mandatory leg
Litd v, Magic Sportswear Col

precluding the power of the court to order a stay.
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one which the court was given Jurisdiction to adjudicate by the Warsaw Conventj
CMR. Convention,” and by the European Patents Convention.”® A stil] similar
tion has been taken to the legislation governing jurisdiction to o
case concerned with assets held in a trust which contained an exclusive Jurisdiction clayse 9
A similar conclusion was reached in a case in which an English court would be requireq &
apply the Commercial Agents’ Regulations 1993 but where the agreed court, whic, Was
in a non-Member State, would not apply them.” In all cases it was possible to Justify ghe
conclusion by observing that the particular jurisdiction was a statutory one, not ap j
one; and for this reason there was perhaps no expectation that an inherent
procedure was to be associated with Jjurisdiction of that kind,

The provisions of the Brussels I Re
dictional rules which, just as with ¢
proceedings may be brought. It is, once again, no surprise that there is
statutory jurisdiction is conferred on a court in the United Kingdom by tha
an English court to exercise an inherent, or inherent-and-then-confirmed-
tion to decline to exercise that Jurisdiction: the two forms of Jjurisdiction

But there is no reason to suppose that this exclusion of the inherent POWer to stay is cop.
fined to cases in which the legislation is made to enact an international agreement, [ is, in
principle at least, always possible to construe a statute as being sufficiently emphatic on he
issue of its application that it excludes the possibility of its being defeated by a stay ordered

under the inherent jurisdiction of the court. The difficulty is that statutory language is only
very rarely that clear.

A particular aspect of this issue arises when a claima
rely on a particular cause of action, is able to show that a court” overseas would not give
effect, in proceedings before it, to the canse of action which would be available to him in
an English court. In many cases, the English court will simply consider this along with 4ll
the other indications of what Justice may require in deciding whether to order a stay nt’
proceedings, and the fact that proceedings will follow a different path in a foreign court w1
be seen as insignificant and unremarkable. But on other occasions it may be contendea that
the English legislation is of mandatory application, in the sense that it must be apulied by
the English judge to the matter before him and that this leads to certain consequences which

on,* the
: Constrye,
rder matrimonja] relief, i ,

nherep;
power to regulate

gulation may, or must, also be seen

a5 a set of jurjs
hese other international agreements

» Specify where
O room, where
t Regulation, for
by-statute discre-
are very differen;

nt, seeking to sue in England and to

94 Carriage by Air Act 1961; Milor v. British Airways ple [1996]:QB 702.

95 Royal & Sun Alliance Insuranee plev. MK Digital (Cyprus) Ltd [2005] EWHC 1408 (Comm)
on other grounds: [2006] EWCA Civ 629, [2006] 2 Lloyd’s Rep 110) (CMR Convention:
excluded); Hatzl v. XL Insurance Co [2009] EWCA Civ 223, [2010] 1 WLR 470 (
power to stay was excluded).

96 Sepracor v. Hoechst Marion Roussel Lid [1999] FSR. 746; Innovia Films Led v, Frito-Lay North America Ine [2012]
EWHC 790 (Pat), [2012] RPC 557.

97 Cv. C (Ancillary Relief: Nuptial Settlement) [2004] EWCA Civ 1030, [2005] Fam 250.

98 Accentuate Lid v, Asigra Inc [2009] EWHC 2655 (QB), [2009] 2 Lloyd’s Rep 599 (which led to the refusal
of a stay for arbitration, and to the disregarding of a choice of Ontario law: the decision goes as far as it is possible
to go along this path, and then further, It was not followed in Ferm Computer Consultancy Ltd v, Intergraph Cadiwors

& Analysis Solutions Lid [2014] EWHC 2908 (Ch), [2015] 1 Lloyd’s Rep 1, but as the jurisdiction of the court in
the latter case required permission to serve our of the jurisdiction, for which 100 basis was found to be satisfied, the
point was not precisely the same.

99 In principle the same argument could be made
which will likewise not give effect to this cause of act
tory and derived from internation
other forms of legislation,

(appeal allowed
power to stay
CMR. Convention: agreed that

when the parties have agreed to arbitrate before 4 tribunal
on. But the duty to stay proceedings for arbitration s statu-

al Convention; and it will be much more difficult to see that dury overcome by
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i X ings. It may lead to the
sual structure of argument concerning stays of ploce*;dlr%is . beyovemdden;
- uh t greement on choice of law made by the parties sho I be overnce
o lead n jurisdiction shou -
: ion that an agreement on j verr
; - also lead to the conclusion : e B
. o i does not find favour, it may be contended t’ =
well. 1% If this argument does P first limb of the Spiliada test), = or
den 25 t available for the trial of the action'" (the first e il
g ¢ be seen as the natural forum for the trial of the act;izl ) e £
- i i reliance on
that'lt Cmst) or that it would be unjust to deprive the clmmair_ltho bi reiancsion the BIEHS
Spl!fﬂd“f_te ti:m (the second limb of the Spiliada test), or all o the af \ ..d 1o can be seen, (10
- Of aicl ¢ tend to slide into one another, and the drawing of gl
: the tes
Jimbs O . , :
| o ot ish ] inr cases have been generally
e 501’_1 of simple observation, English judges in reported cases i
i Jaimants who complain that the court has no power to ¢ i e
o whi jould be available in England: the prevailing attitude 15
e 1 l for dealing with litigation, and it is wrong
Jegal systems establish their own rules for : gy oo e
- institutional preference for causes of action or oMbl
S of ustralia
k. harboil‘; offered by English law. By contrast, the approach of the = L
dmmge: suggest.a wider acceptance of the proposition that a cc{a;::t o saienlel
| ailable to a claimant, an :
aiwﬁ ol e fTect to it, the action will be allowed to remain
B o coue ot gwli Cd fend: d,as giving effect to the intention of the
i 107 Thi e defende . i
B S e tenever st Thls' cin isable form, this expression of parliamentary
Jegislatui<; and whenever it does arise in recc;igmf e Sta,ymg ey, B i
o teal i e ordinary rules for th . - s
B o er to order a stay of proceedings, it is necessary

disrup

conclusion

gnimpressed b
2 cause of action w

nL ! ; :
absence of a legislative abrogatmg of the powhi .
nsider the general rules which govern t s form o e in Chapter 2 in con-
R ally necessary to miention certain points which were e g
/ i | i :
It_ls fmAt}?the analysis of the Brussels I Regulation for, as said .1.bove, Ea > pg:ocee(ﬁngs.
g Die u S
. Whlj h prevents a court which has jurisdiction from ordenng ah jﬁﬁsdict-mn Lo
s i ivil or ial matter, and the
i civil or commerc , : ;
e i 1 Article 6, there is no
4 th? }El)rcoourt is Smﬁmied by Chapter II of the Regulation, apart iro;lfa e e s
Enghsal power to order a stay of proceedings even thouih th.calcmfnt lie e e
Pl iate than England for the tmal o : o
rly more appropriate tha . : = W
W_O“Id E i’e}it;ler the claimant is domiciled in a Member State or }? non Member Sute.
i ow
]dslf&iri"3 'ncr:sdiction is founded on Article 6 of the Regulation, then the p
ut if ju

100 The Hollandiz may also be seen as a case of this kind.
, paras 4.19 et seq. ) . , .
18; ?T‘};)‘:;fgrence is to Spiliada Maritime Corp v, Cansulex Lid |
below, 420 :
103 Below, paras 4.20 ef seq.
104 Re Harrods (Buenos Aires) Lid [1992] Ch 9753 NERE—
105 The Herceg Novi and The Mﬁ‘ngl Galaxy [1 bi y R
:, as the case may be. ) - ——
- Cnn']mcnwm’h‘h O‘I Sti‘:‘.(j‘; (1997) 188 CLR. 418 (effect of InsmaucF Coutrac{ts(;;tem; g
1 g i lmsr‘:ﬁ:ulli;y)‘ Reingurance Australia Corp Ltd v. HIH (.ma;?r{; :;gfore, e ifed
- 'Wa 293]: Austrﬂlian court cannot be inappropriate, an t 1A 5 A e el
ek (te? H[cgssiblf-:. fora in which 2 claim under the Trade Practices Act
ifit is the only one of the pos
be fully and properly entertained).
IDS}J C—2§1/’02 Owusu v. Jackson [2005] ECR I—l_%83. e
109 C-412/98 Universal General Insurance Co v, Group Josi 3

987) AC 460, which is discussed in detail

2000] ECR 1-5925.
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stay proceedings is still liable to be exercised, as
rules which are picked up and incorporated int
of another Member State which is clearly more

part and parcel of the inherent
o the Regulation, even where
appropriate than England, 110

Jurisdictigpy
1t 1§ the coury

4.15 Staying proceedings: private interests and public interest

In some jurisdictions the doctrine of forum nom conveniens takes account of ¢

of public interest or public policy, and weighs these alongside the private
parties. In the United States,'" in particular, the fact that there may be a
cases waiting to get on before a judge has been held to entail a right and du
bear this in mind in deciding whether to stay proceedings,
American claimant to sue in his own courts more highly tha
claimant to invoke American jurisdiction;''2
public interest is harder to say.

In Lubbe v. Cape ple,"'® the House of Lords held that considerations of this type Were

irrelevant to the analysis undertaken in an English court. It is possible, though, that there

is marginally more to be said for the American approach, and for allowing it to be 4

openly, than was publicly acknowledged in Lubbe. If Justice delayed may be justice
the public interest in allowing international cases
proceed, and delaying cases involving those local litigants whose taxes fund the courts, is net
so easily identified. And in terms of the overriding objective of the Civil Procedure R,ules it
may well be that a case which has only a small connection to England is one to which rat};er
ffawer of the resources of the court should be allocated. ! [ may not be wholly desirable to
limit the analysis to the claimed private interests of the parties, and to disregard any public

interest. But, on the face of it at least,''5 this does not form part of the current approach of
the English courts.

El‘tain [nat[em
nterests of the
long queue of
ty Ofajudge to
and to respect the wisheg of an
n the desire of 2 non-Amerjcyy

though whether this is a matter or private op

ebated

: denied,
with small connection to England 1

4.16 Staying proceedings commenced b

: y service within the jurisdiction:
genera

Suppose that proceedings have been commenced in a case to which the Brussels 1 Iegulation
provides that a court shall exercise its own rules of Jurisdiction, or in a'-aze which falls
outside the material scope of the Regulation. If the defendant has beersérved with process
within the jurisdiction, the court has Jjunsdiction over the claim against him. Unless and
until the service of the process is set aside on application, any argument that the court should
not act upon its jurisdiction proceeds by way of an application for a stay of proceedings,

U110 Haji-Toannou v. Frangos [1999] 2 Lloyd’s Rep 337.
634111:15£‘;97’8f2f.ﬂr{lﬁ‘ Co v. Reyno (1981) 454 US 235; Union Carbide Corporation Gas Plant Disaster at Bhopal (1986)

112 : Gug’f\OfI Corp v Gilbert 330 US 501 (1947); Piper Aircraft Co v, Reyno 454 US 235 (1981); Sinachem
International Co v. Malaysia International Shipping Corp 549 US 422 (2007); Guilone v. Bayer Corp 484 F 3d 951 (7th

Cir, 2007); SME Racks Inc v. Sistemas Mecanicos FPara Electronica SA 382 F 3d 1097 i i .
. i o ol & v 11¢h Cir, 2 7 2, (Cess)
Areraft Co 562 F 3d 1374 (11th Cir, 2009). (i Cie. 2004 K SEE

113 [2000] 1 WLR 1545, in the speech of Lord Hope.
114 CPR 1. 1.1(2)(e).

b115 The alternative may be that it is smuggled into an analysis of what the parties’ private interests may be said
w0 be.
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ade pursuant to CPR Part 11. For though CPR Part 11 may give the Impression
m

uted, rule 11.1 makes it clear that it a;'ilsﬁo provides

which is »
ﬂ!at it p[oVI
the ﬁamCWO

jurisdicti disp
des for jurisdiction to be . -
icati nglish proceedings.
rk for an application to be made for a stay of English p oceeding, ons 7 but
£ proceedings is a characteristic feature of many common law j = ! e
g Pf 118 civil law systems. The English common law now a,cknowfe hges ,t
: o . it if they wani
js known agree to English jurisdiction and adjudication, tl'}eyI may have it if yﬂl ant
e :n which there is no subject matter jurisdiction, the parties W .
: e e B o i wish to resolve their
g way from the English court in the face of their common o
- . i he: nglis
4 ngellll . However, if the defendant is not content to have his case heartli y 1; e gthe
e ntitled to show the English court that it is a forum non convenies E:](i%usc \
€ . -
T lies elsewhere. If he does show this to the court, the court is }lllkdy to stay
. i ere.
ceedings to leave the claimant to proceed against theldefendanf els;v:as o
- : iens, though a relatively late arrival so fa
doctrine of foruni non conveniens, ; e o
Th? Eneland is concerned, naturalised very quickly .alnd stru~ck deep roqts e
N have contributed to this. One is that the initial choice of C.OLU.l‘t ise T
E 20 who issues the claim form, but that there is no convincing reason why 1
al. decision about where the trial should take place shoulld bi f?ntn'et?;
: 1 ay: i aiman
- the contsAl of only one of the parties. To put it another way: it may be t*feAtc Aty
E but is ais-‘ the parties’ dispute. Clearly the selection of forum is imporeant; 1 lia ty o
i u 1 y - . . . 0 e
dw;" vseantially against the defendant if the selection of court to ad_]udlcatel: 1fs tha o
E O%- ' he parties are on an equal footing
i i fail to ensure that the parties o
ant wone. In this regard, to ur the m. g e
Cl?:"‘ adict an important aspect of the overriding objective of the ((ilwﬂ fPrO-Cﬂi‘; i
| 48 isati ffective and profession
i hat, no matter how effe 1
*~other factor is the realisation that, ' . S
':lJ ocess may be, other courts are also effective and professional, and theslfi are t esof{e
k ; . .
:ﬁ Sntly cheaper. Moreover, if the choice lies between an English clourt secking 0 irt e
. ; - i lying that law as its owml,
i i law, or a foreign court applying !
i 3P1fl>’1}ﬂlg ]f:or;%ﬁ ou:ct will do the job with greater ease, efficiency or accuracy,
om obvious that the English ¢ . T ea S
iot least because appeals to correct mistakes made in the application of foreign B
cally possible in England And if the fact chat the dispute arose ovlerse;: 11}63?5 Sy
: : i he policy basis of t
i i fliciently resolved there, the p
matters relating to it can be more ¢ Ti ' o
is clear. In short, the principle is civilised and sound agd rational and rig s, made it
The rule, fashioned for English purposes almost entirely by thi Hou;e od . M;‘:Shmmm
: isi ther refined by .
i ' 122 That decision was followed and fur : _
debut in The Atlantic Star. attd eshannon
». Rockware Glass Ltd,'* and The Abidin Daver.'* The principle was restated in classi

coutts,
mm[ﬂl forum

facto ;
of the claimant, :
important, maybe grific

z here the issue

116 Texan Management Lid v. Pacific Electric Wire & Cable Ca J-L:’d [2009] Ué{é’(;o%[é 6”;1;? Tliio\; dllcSrReP ey
atises in the context of the Brussels T Regulation: The Affxdffilf‘v:).\' 1 [20‘13]1UK. :

117 Even ifit has arrived fairly recently; its amecedéms lie in SCOttl.Sll' aw.

118 Though Scotland and Québec are notable and instructive exceptons.

119 But, of course, not certain: it has a disc}m;rnon. .

120 Though the ‘defendant’ may himself choose to bring his i
for substannveg:elieﬂ or for a declaration of his non-liability to his opponent. See Chapter 3

121 CPR r. 1(2)(a). o

122 [1974] AC 436. Historically they grew out 'ot a very :
the ground that they were oppressive or vexatious (St Pierre v. South
KB 382).

123 [1978] AC 795.

124 [1984] AC 398.

his own proceedings in a court of his choice, either

restrictive power to stay domestic proceedirzgs on
American Stores (Gath & Chaves) Lrd [1936] 1
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in Spiliada Maritime Corpotation v. Cansulex Ltd, 125
Connelly v. RTZ Corporation Pl and Lubbe v. Cape ple." Tt was most recently re
refreshed in V'TB Capital plcv. Nutritek International Corp,
Spiliada is still the case to which attention needs to be
well and shows no sign of wearing out. Reference to
as stepping-stones to the modern law
developed Spiliada doctrine;'??

It was elaborated and furthe

Viewed

al Pul‘peses.
M eXtremal,

— aptly descn’bed
HPON parts of e
ssary only tq deg]
0 Spiliadg, [y the
& “locus classigyg in
more, It may haye
W on service out of the jurisdiction‘

and no one has doubted since, that it
tly.]:“

128 but for most practic
directed, for it has wo
the earlier decisions
— is appropriate only to throw light
and reference to the later decisions is nece;
with points which have emerged as significant issues since the decision i

most recent judgment of the Supreme Court, Spiliada was described as th

relation to issues of appropriate forum at comimon law’."™ [t is that, and
been a case which was directly concerned with the la

but it is well understood, as Spiliada itself made clear
applies to the law on stays of proceedings just as direc

STAYING PROCEEDINGS ON THE GROUND OF FORUM
NON CONVENIENS

4.17 General structure of the Spiliada test: two limbs to answer
a single question

Two preliminary points need to be made and
it may not be striccly necessary,
and have not, agreed in advanc

got out of the way. First, it is usual, even if
"2 to deal separately with the cases where the parties
e upon the court which is to ha
concemed,'® jurisdiction to settle the dispute which has arisen,
Second, even if the parties have made 2 choice of court agreement for the English courts,
or have made a contractual promise that neither will argue that the English court is Sorup
fion conveniens, the court may still entertain an application for a stay of proceedings, alhey
that it will be very hard for the applicant to persuade the court to allow him to obrat1a
stay by doing the very thing he has promised and bound himself not to do,3* Ir: =Fect, a
promise not to challenge the Jurisdiction of the English court is treated as though it were

have,
ve, as far as the parties are

125 [1987] AC 460.
made by Lord Goff of C,
126 [1998] AC 854,
127 [2000] 1 WLR. 1545, There have been more recent decisions, but nene has established new law or
improved on the formulation of the law as set out in Spiliada.
128 [2013] UKSC 5, [2013] 2 AC 337.
129 See, for example, E.L Du Pont de Nerttours v. Agnew (No 1) [1987] 2 Lloyd’s Rep 585, 588.
130 VT'B Capital ple v. Nutritek

International Corp [2013) UKSC 5, [2013] 2 AC 337, [12].
131 Such differences as there may be, which suggest
images, will be dealt with at the conclusion of examinatio

132 Tt is indeed true that if there is a ch
stay proceedings is not, at first sight, based
is breaking his contraceual promise
paras. 4.41 ef seq., below.

133 Whether the agreement of the parties will establish ¢l
the public law of the court in question.

134 UBS AG v, Onni Holdings AG [2000]
Goverment [2002] 2 All ER (Comm) §73.

This will be referred to as the Spiliada tes®, and individual poini iacutified as having been
hieveley, or Lord Templeman: see further, Pparas. 4.19 et seq.

that the law on stays and service out are not exact mirror
n of the law in relation to service out, at para. 4.92, below.
oice of court agreement, the defendant’s argument that the court should
upon the question of appro priateness, but upon the fact that the claimant
to sue in the chosen court. The approach to such cases is set out separately at

te judicial jurisdiction of the coure will be a matter for

1 WLR. 916; Marubeni Hong Kong & South China Ltd v. Mongolian
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: 135 Ag the relief will be granted
e urisdiction agreement for the English courts. .AS ation b wdll
exclusive Jurisdic is probably no difficulty in allowing an applicati
i £ extreme cases, there is probably d which allow it to be argued that what has
guy geessfil; but if events have oectred Wi d in mind, then in a proper case
rarely be dsu ally falls outside what the parties must have had in ming,
really
happer* d
e ordered. : dant
il may;f: nce of any agreement on choice of c?ourt, t_hﬁ defe[lll han-the inforests of
- i mmenced against him is required to show : : o ed
to stay proceechngs co € ke the plea good, the app]lcant 18 require
m",rt favour a stay of proceedings. In order to ma ety P1 oo disiicilly victe apprapr-
justice fav here is another available!¥ forum, which is clearly limb of the Spiliada test
iy . 53 i
to show that ;arid for the resolution of the dispute: this is the first m;e;)to the respondent
e Eh'ngnt (defendant) succeeds in that task, the bgl‘den then Pat‘ };is suing in England
If the applica g d rtheless be so unjust to preven :
1t would neve the English
(claimant), t0 show w }t him to proceed in the natural forum overseai‘: t;ha; e Bili ”
t, to expec - d limb of the piliada test.
after all: this is the secon _ the
1 hould not be stayed the first stage
pfoceedﬁngs tS (defendant) does discharge the burden placeddupo? lhl'mj:t) ol expe:ct o
the apphicaty cah one. The respondent (claim:
ion in favour of a stay s a heavy : T : n why the case
p_resumptlcsln 1r11{ t:a show. at the second stage, that there is still sufficient reaso y
a hard task-“0 g iate for it.
L d not he'heard in the forum clearly more appropriate tentially: it has two limbs,
o at least to begin with, constructed to operate sequ r when the second
1l ‘ _ o . -

The tle >t e after the other, not two lists operating side by side. I-II{JweaSe ,t S ontime o he
R Néhed and it is necessary to decide whethmj to allow Fle u:erseas sl
Sm:ed]', ;3 glan;l notwithstanding that a more appropriate forum 115 o;wm b?e i ey

5 n : :

- is clearly or distinctly more appropriate than England will| ith this in

overseas forum is clearly or d be just or unjust to stay the proceedings. Wit

bears on whether, overall, it woul B Jus tely. bat it is important not to lose
. ect to analyse the two limbs of the test separately, but - hether the interests of

i “OrT ; . &

?ﬁf;}ts}i; ?act that the ultimate issue, ot the overarching qu§st:o§é zsa Z:e  ereqfa e, s
i i This is an important point, - s
just ire 2 stay of proceedings. ibility that other parties may join or
justice requir s it B 8 possﬂ) itity tha

i of an actual lis alibi pendens, . t would not be
as the existence o t 2 later date, or the fact that an English Judgmc.n e
be joined to the litigation a " hi,ch the defendant would need to claim over again:

: s outrt berore w

recognised by a foreign ¢

136 who wishes the

and, in effec

- ¥ = P
LEHera ¥ or Royal & Su 1 Alliance Insurance pic 2007] EW HC 2206 (:U]llll'l), 20( 8] Lloyd’s B
135 ¢ J‘Vl(ﬂ(pf {}'ff‘ ¥ i nmmpf[ ( Y
IR 311 jﬂ!l arondai \}flfﬂ minster Bank v rechi-Amer inance Caorf 1 N
1l v, Ulrec A ca I Corp [2001 EWCA Civ 658 2001] 3 All ER
733, it "\435 r}\l‘Ongoht that \SLI?E h an express promise was fatal to a stay EpphCEthﬂ fora stay; the view of the C()U-f[lot
. » * Y
PP \Hl AG HSH \c‘(ﬂ)!ibﬂ”k AG 20”9] EWCA Civ 583, 2009] 2 ]_iOYd s RCP 272 [100 was PIOb’A I
Appeal JBS ¥ L

i i in 4
i i ding parallel proceedings
i 7 ; his own proceedings pen & Co T1989]
i ceptionally apply to stay o i s o R -

136 The C_L‘Emﬁnt_ le’?‘ :xocf,cl management of the litigation requires: Al‘ G':t{sn N otas he properm st
foreign cou;; Et this is \;glathg claimant issues the claim form merely to save 1.1\’1;::&5 C,mlrt o Th stlitarion &
e . mm d if the natural forum is an o : ( e L1097

‘ ‘ ‘ HE SRTRERAN S i 1 Russian Infernational Airlines [
him a stay of the proceedings : e e Deavile v, Awrafiot R s (1997
i i i rvi { the claim form. See . ’ SaT AL 170, whisrmthe e
made immediately after service o : e i Nt SR e cour
i 57 but ¢ o International Handelsban . e i il e
2 Lloyd’s Rep 67; but ¢of Centro ; if the claimant had comumenced p B, i
' e stem Ry ¥ DR 5 surance Co of the State of Penmsylvani
was notably more symp athetlli Egefendqnt actively to defend them; see also Ifmmzme Co E{Vhat B i
B s aidil[uz%‘;s; EWHC 3713 {(Comm). The broad question will be one o
v, Bquitas Insurance Lid ] B . E
o : - % it to its jurisdiction. But if the courl
" lecumml;;ﬂs Oiilt}:l: alch:mse the defendant undertakes to submit lt-lo ;ts J(‘:ll;':il;mg s i
i i ’ &% 3 . - . .

) Normall}r lt. W.lu- © avk;‘ecause there was a jurisdictional nnpcdln}cnt wh;f tiz hipimmione Wb

v, havelﬂ'lmdlc’tlo?t’ion is not admissible in that court, the case is onelt WS crclf) e 415,
e r 1 £, See : . T

Ol;beimse tmclc:ll [;Elzllication for a stay will be rendered much more difficu

elsewhere; and ar
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third party, do not fic neatly and tidily within only one but not the other of the Jj
Spiliada test. It may also be that points of legitimate concern about the quality of ﬂdjudicatjon
available from the foreign court, which have assumed prominence in recent cases, do oy
neatly fit, either, It does not appear worthwhile to seek to force them to do S0} it i mpe
realistic to recognise tha, although the Spiliada limbs are an excellent starting poing, the gog]
in every case is to identify whether the interests of Justice favour a stay. The tWo linghg of

the test in Spiliada help to answer this question, but they do not constrain it. To use anothey
idiom, they are ‘pointers rather than boundary marks’, 1?8

b5 of the

4.18 Nature and length of applications for a stay

It was said in plain terms in Spiliada v. Cansulex,'?
sions since, that the decision whether to stay proce
of the first instance Judge, and that appeals against
Commercial Court Judge, should be rare. It was a
proceed by refreshing his memory of what was sai
parties’ legal representatives should be measured in
advice may have been, it represented the triumph
the hearings have been lengthy, and the evidence
It is not surprising that this has provoked some cou
of control, !

But the issue of where a dispute will be tried will very often be the most significant factor
in the parties’ appraisal of the likely outcome of the case.'* Not only does the determination
of forum tend to determine which system of law or laws will be applied to the merits of
the case, but it will also determine which system of procedural law will govern the pre-gr
procedure. These factors, whose impact on the dispute may become clear as soon as any
issue as to forum is settled, may be sufficient by themselves to encourage the parties to cone
to terms. A preliminary skirmish on the question of jurisdiction, even if expensive 1aay

and has been reiterated on several ogey.
edings is largely one for the evaluation40
the decision, especially when given bya
lso said that the Judge should be able to
d in Spifiada, and that submissions of the
hours rather than days. Sage though this
of hope over experience. In some cases
placed before the court very substantia],
1ts to suggest that matters are getting out

138 The Atantic Star [1974] AC 436, 468 (Lord Wilberforce, referring to the requirements ¢f . predecessor
test).
139 [1987] AC 460, 464465,

140 As distinct from a discretion: VT8 Capital ple v. Nutritek International Sorp [2013] UKSL5, [2013] 2 AC
337, [156]. -

141 There are many; 2 couple will do as samples (though for a highl
" [2009] EWHC 903 (Ch)). Tn Chermey . Deripaska [2009]) EWCA Civ 84
court said that the parties’ money would have been better spent on a i
in the circumstances of the particular case, more than a lictle challengin,
Tel Ltd [2011] UKPC 7, [2012] 1 WLR 1804, [7] (2 service out case), the complaint was direcred at the volume
of material placed before the court (‘wholly disproportionate to the issues of law and fact raised by the parties’)
rather than at the cost of the application, though there is probably a linear relationship between the two. A more
measured comment, but to the same overall effect, is to be found in VTR Capital ple v, Nutritek International Corp
[2013] UKSC s, [2013] 2 AC 337, [81]-194] (a service out case). If the parties see the question of where the trial
will take place as the most vital factor in their assessment of how to bring the dispute to an end, it is hard to see why
they should not litigate it as though it were a trial; but ifjt is believed that the defendant is taking every conceivable
preliminary point and trying to break a claimant whose financial resources are under strain (for which the defendant
may be responsible in the first place) the issue certainly looks ve
to make findings at so early a stage, but this is part of the calculation which the parties make in deciding whether
to spend money on such a challenge
142 But they may be quite wrong in their appraisal of likely outcome: see [/BS A (London Branch) v.
Keommunale Wasseriverke Leipzig GmibH [2014) EWHC 3615, [922].

y colourtul version, see Friis v Colboum
9, [2010] 1 All ER 456, [7], in which the
al of the merits: a conclusion which was,
g In AK Investnent CJSC v, Kyrgpz Mobil
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i ication, and judicial
ttlement of cases, and the occasional burdensome applic 3 Ojbtain !
asist the e orth paying.'*® For similar reasons, the procedure to

‘ 1ay be a price w - biective of the Civil Procedure Rules,
scolding, 10 ) duce to the overriding objectiv
ceedings may condt
stay of pro

i i at the case is dealt
hat of dealing with a case justly by saving expense, ensuungfill':; fhe cuse b ceal
o Sjtiously and fairly, and allotting to it an appropriate share 0144 i RSSTERIAE
B to account the need to allot resources to other cases. . Ox;_ythe i
I s . a significant number
e iliada should not be undersold: a signi
e imi ; ear to go no further.
agrse:'bl‘—l:tthe ismli of jurisdiction is fought at the preliminary stage app et
in whic :

S S
hl 1 y y F c ]161‘ Sharf: Ofthe resources o
i V. thﬂ.t the consuine a sma
Thi £ 11€ 1tab1 means “ e court
§ H]II]OS

| . v i i 1rt
E '21 ditsti for the purposes of the e idence and other material to which the cou
The material dz

the application for a stay is the date of the hearing of the apllijhcgtlolrll iczirci
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