CHAPTER 3

Choice of Forum and the Exclusivity of
Judicial Review Proceedings in Public
Law

A. INTRODUCTION

The judicial review procedure is a means by which public law issues, as defined
in Chapter 2, are brought before the courts for determination. One issue that
arises is-vehether judicial review is now the sole or exclusive means by which
such (putlic law issues may be brought before the courts. Prior to the 1977
reformas of the judicial review procedure, there were two separate procedural
ro.dizs by which the invalidity of a decision or action by a public authority could
be established: an individual could either seek one of the prerogative remedies
following the special procedure applicable to such remedies, or he could seek a
declaration or injunction in an ordinary claim. The two procedures were entirely
separate.

Following the 1977 reforms, declarations and injunctions in public law cases
may now be sought alongside the prerogative remedies in an application for
judicial review. A claimant may also include a claim for damages or restitution.
The House of Lords, in O'Reilly v Mackman' held that as a general rule, public
law issues must be brought by way of judicial review and could not be brought by
way of ordinary claim. The precise ambit of the rule is unclear and the rule is
subject to exceptions and has been qualified by subsequent case law. This chapter
considers when an issue of public law may only be raised by way of judicial
review and when such an issue may be raised in other proceedings, whether in an
ordinary claim, as a defence in civil or criminal proceedings, or by some other
route such as an appeal by case stated.

B. THE RULE IN O’REILLY V MACKMAN

The House of Lords had to consider the exclusivity of judicial review in O 'Reilly
v Mackman?2 A number of prisoners were seeking to establish that disciplinary
decisions by Boards of Visitors removing remission were ultra vires and a nullity,
as the Board had acted in breach of natural justice. The prisoners sought a
declaration of nullity by way of ordinary action, instituted in some cases by writ

1 [1983] 2 A.C. 237.
2 [1983] 2 A.C. 237.
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and in others by originating summons.? The issue th

en arose as to whether it ypq
an abuse of the process of the court to seek a declaration by ordinary actiop not
judicial review. Lord Diplock, giving the unanimous Jjudgment of the House, helg
that it would*:

“...as a general rule be contrary to public policy,
of the court, to permit a person seeking to es
authority infringed rights to which he was entit]
proceed by way of ordinary action and by thi
Ord.53 for the protection of such authorities.”

and as such an abuse of the Procesg
tablish that a decision of a public
¢d to protection under public Jay to
§ means to evade the provisiong of

Consequently, the claim for a declaration would be struck out under Ord |3

1.19.° Lord Diplock accepted that this was a general rule and that there would be
exceptions. He gave two examples: namely where the invalidity of a decision
arises as a collateral issue in a claim for an infri

ngement of a right under private
law, and where none of the parties objects to

the use of the ordinary action, He
expressly left open the possibility of other exceptions being developed by the
courts on a case-by-case basis.

Rationale for the rule

There were two strands of thought underlying the exclusivity rule. First, prior to
the 1977 reforms, there were certain defects inherent in the procedure for seeking
the prerogative remedies, which made it necessary and reasonable to use the
alternative procedure of seeking a declaration by ordinary action. In particular,
there was no power to grant disclosure Evidence was provided by affidavit and
cross-examination on such evidence was virtually unknown. The 1977 reform.
removed these and other disadvantages. Provision is made for disclosure® and ¢
cross-examination,” which although not automatic as in ordinary proceeditigs, is
governed by similar principles.® In addition, it is now possible for a ciaim for a
prerogative remedy to be coupled with a claim for a declaration o+ injunction,®
and, if appropriate, damages or restitution, ' in the same application. Thus, all the

remedies that might prove necessary could be sought within-one and the same
procedure.

Secondly, there are specific protections incorporated ity the Jjudicial review

procedure for the benefit of public authorities; these include the need to obtain
permission which is intended to filter out unmeritorious or frivolous claims.!!
There is a short time-limit for applying for judicial review, 2

and the procedure
itself is speedy. This protects the public interest in ensuring that public bodies and

third parties are not kept in suspense as to the validity of a decision and the extent

* The precursor to the claim
* [1983]1 2 A.C. 237 at 285.
* The corresponding power now is in CPR Pt 3.4.

® CPR Sch.1 Ord.53 8. formerly, discovery. See now CPR Pt 31.

7 CPR Sch.l Ord.53 r.8. See now CPR Pt 31,

8 O'Reilly v Mackman (see above, fii.] at 285). But see paras 9-109 to 9-115.
? Senior Courts Act 1981 §.31(1) and CPR r.54.3.

' Senior Courts Act 1981 s.31 (4) and CPR r.54.3,

! Senior Courts Act 1981 5.31(3) and CPR .54 4.

'* Senior Courts Act 1981 $.31(6) and CPR r.54.5.

procedure introduced by the CPR, sce r.8.1.
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ich it could be implemented or relied upon. The lfact that d1sclosureez?ec]1:
— tion is not automatic, but requires permission, also ensures gr ;
chSS’examm;le conduct of proceedings by the court to ensure that these_ are 1’1}(1)
. 0\’911? roceedings unnecessarily.!* These protections do_ not exist in the
uset_i " Pf01 ¥y procedure. Permission is not required. The ordinary lmntatfn
ord}nﬂry Cl?umar?d the process of establishing invalidity may be ler}gt]:ly. N.ow _t .a§
peﬂod e ocedural disadvantages for the applicant in pr_oceedmgs_by Judlc.1a
- S p(r) longer justifiable to allow an individual to brmg an ordmar_y gial_l;ll
R ltllas nt evade the protections afforded to public bodies ‘py .thle judici
aﬂd‘ e 'Oons To these reasons might be added the fact that judicial review
E e I'mes‘re h;:ard by judges on the Crown Office List Who have expenerice
B rtie dealing with public law issues. A speciah_sed p_rocedl_lr-e also
- exp'emsi o ueness of public law, in that it is quite unlike private litigation
S m—— u%clle courts have a more limited role in judicial review and_ need
bet:;i‘l?lf;eptﬁ;;l: iile wider public interest, frequently present in such cases, is not
fo ens
oVGI‘lOOk?‘%{* results of the rule in O Reilly v Mackman, however, '1_5 that there }}11&5
One{lj z f amouilt of litigation dealing solely with the_qucstlon of whett }?r
bff)?ec?c' ualuiJare to be characterised as public la\ﬁf pr{])lcee%mg;lsss?;lg E;hf}tllée;'egael
4 e i i rum rather than focu !
dah‘n: St bef]}rgo%%]}il; lltiltig‘aetif)lr% }Eazobeen described as “unprofitable”'® and
R thg ; 2:ii(:iall criticism.'® As a consequence, the courts have recently
‘::SS' aﬂTE&Ct&’l tjl’she advantages of the judicial review proced_ure should not bg
mdlCﬂti d "?he- desire to have matters of public law determined by spemghse
ﬁélsi?isirétive Court judges, for example, needzrt;)l betrcct)}lnteg;aﬁinc;i% C};uirel
rden the Administrative ‘ §
HWﬁfﬁH?SSthOf t::lr?or(;esgf;lr? ctaos.e?::;: Erlleard. Furthermore, there may ‘pe instances
de]a}fs 1? is 6;I*II:::re appropriate for an issue of public la\y to ‘pe congldefsdmbjt/hz
:;};zlizl;sed appeal tribunal than by an gpplic&;t{font t:rro il;(ﬁ::];ll Jﬁzlle;; o
i i ions of fac ‘ S,
. Cgflﬂiﬁﬂfiictgg;jh;?yq];fs;gre appropriate thlan judicial review 111
fihe 1(')rdnéxflil‘31 these rlfjucnters.18 Now, it is recognised that while claims focr1 ]uduéfn
:ji:;%do not generally involve determining questions gf fact,_the‘ pr()%e rl;;eosn %
Le adopted to deal with such questions when they arise. This conside ]

13 See, per Lord Diplock in O 'Reilly v Mackman [1983] 2 ALC, 223;;7’6422221 s el P
i Seeldicta of Lord Bridge in Cocks v Thanet DC [1983] 2 A.C’l: a ;
and Private Law: Why the Divide?” [1986] P.L.. 220 ﬁ22§;?éﬁnd I —
15 per Lord Woolf M.R. in Trustees of the Denis Rye Pensi
7]3' 2] . . i oo iy E . e
‘v‘f]gf; &;4;;? ?I:egifil:cisms of Saville LI in British Steel plc v Cum;nrss.!ongn\ !ijf;;fl[olfg; Gn]cfwxsti;
199772 Al i lorthumbria Probation Comm L.R.
f Henry 1. in Doyle v Nort
[1997] 2 Al E.R. 366 and o
' ion Off C. 754 at
}73450 - 1:34813;:53 of Lord Bridge in Chief Adjudication Officer v Foster [1993] A.C
ee, e.g.
B + " s H ftee
?ﬂﬁfi—l 767.%;31.,‘1“'0:1 referred to in Roy v Kensington and Cheis.ea Family .Pfact.!,f;?rff:’gih;ioizg%iry
19'*9200111.15&1 C. 624 and by the Court of Appeal in Trustees of Denis Rye Pension Fund.1 e
[Coz 1-‘! [l‘99.8] 1 W.LR. 840. The judicial review proccc.lure can accorr.miliodatﬂde:lip;m{ impaniai
Dar;;z:ijllar}y -where this is necessary to ensure a fair hearing %e‘l;loreh an ;u[ Zeg({;;] e
i1k » Br ial Hospital Authori LR, ;
i : . R. (Wilkinson) v Broadmoor Special & 20( . AT
U;zif;ll. I:(?;jez;egr judi(cia] review is generally not used as a means of dete[ljlmm;i gip;fegc];w.
Eather d’ete1minin!g whether actions of public bodies are lawful. See generally para.
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therefore, less likely to be a significant consideration.’® Tn addition, other valueg
also have to be weighed in the balance in deciding the desirability of a rule of
procedural exclusivity. In criminal matters, for example, the courts have
emphasised the desirability of individuals being able to raise public law issueg g
a defence in magistrates’ courts and Crown Courts as it may be physically easier
and cheaper for them to do so than to institute separate judicial revigy
proceedings.?”

For these reasons, the courts are in general less willing at present to allow
claims to be struck out on the purely procedural ground that they should not have
been brought by an ordinary claim and should have been brought by way of
judicial review. They are more prone to emphasise as a minimum that the ryle in
O'Reilly v Mackman is subject to exceptions and there is a need to retain
flexibility in applying the rule®! or to suggest that the scope of the rule still needs
to be clarified.?? Furthermore, where both public law and private law issues arise,
the courts at present tend to consider whether in all the circumstances the
bringing of a claim by the ordinary claim procedure involves an abuse of process,

rather than assuming that the by-passing of the judicial review procedure is an
abuse.??

Effect of the rule

It is an abuse of the process of the court to seek a declaration or injunction by
ordinary claim in a public law case where the claim should proceed by judicial
review. The court may therefore exercise its powers under CPR Pt 3.4, or itg
inherent jurisdiction, to strike out the claim,

There is power to transfer a claim to the Administrative Court instead ¢f
striking out the claim.?* However, such a claim would still require permission to
proceed as a claim for judicial review.? A judicial review claim must be broaght
promptly and within three months of the date when the grounds for briviging a
claim first arose.2% It is unlikely that permission to continue an orditery claim
transferred into the Administrative Court would be given unless-the original
claim, too, had been brought promptly or within three months of the date when
the grounds for a claim arose. In many instances, an ordinar’ ¢laim would not
have been brought within that time-limit. There is power fo exiend the time for
bringing a claim but that power is usually exercised oniv when there is good

¥ Trim v North Dorset DC [2011] I W.L.R. 1001 at [24].

0 See, e.g. Boddington v British Transport Police [1999] 2 A.C. 143,

1 See, c.g. the observations of Lord Slynn in Mercury Communications Lid v Director General of
Telecommunications [1996] 1 W.L.R. 48 at 57C—E.

** See, e.g. the observations of Lord Lowry in Roy v Kensington and Che
Committee [1992] 1 A.C. 624 at 653E and in & v Secretary of State for
Opportunities Commission [1995] 1 A.C. | at 34C.

3 See Clark v University of Lincolnshive and Humberside [2000] 1 W.L.R. 1988 discussed below at
para.3—027. See, also, as examples of this approach, Phonographic Performances Lid v Department of
Trade and Industry [2004] 1 W.LR. 2893 at [291-[52]; Isle of Anglesey and others v Welsh Ministers
and others [2008] EWHC 921 (the point was not taken on appeal). In cases involving public law

defences, see Rhondda Cynon Taff BC v Watkins [2003] 1 W.L.R. 1864 at [92]-[96].
** See CPR Pt 30.

23 CPR r.54.4,
¢ See CPR 1.54.5 and para.9-016 et seq. below.

Isea Family Practitioner
LEmployment, Ex p. Equal
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2 resulting from the wrong choice of procedure is
g f(f[l" Et:eagzleﬁ.ed ieallagood reasogn unless, possibly, the c_laimant was not at
Lmhke'ly bolieving that the ordinary claim procedure was avaﬂab]e. In practice,
P = ec:al risk that the ordinary claim will be struck out and either no _transfer
F ]S:drministrative Court ordered or permission to continue the .clalm as a
. t’h? iew claim will be refused. There is, consequently, a real.rlsk that Fhe
jUd'lC]al tr BV;H never be aBle to argue the merits of his case an(_i ‘_W.IH be del?le_d
d?gas?)lc\fy on the grounds that he chose the wrong procedure initially and it is
E i Te.
k. li_lte mmliston'zie El;etlitz%'lét iirggifdlclloubt as to the availabi]itylo'f the (?rdinary 3-011
ngzrrle the wis;st course of action is to bring a claim for ju_du:llal review ﬁrlst |
b h jthree-month time-limit 2 If it transpires that the claim is not a public
rﬂthglmt: :nd cannot be brought by judicial review, the indivich.la}l1 will nfrmalgl
b i e his action by ordinary claim (as t ¢ usual, mu
fg:lig;arifntel-lﬁfr;t.; f;i?ln;l;};ll;). A claimant may also apply for j}?di?lzl' r§\i1ew ?;g ‘
; i im if there is any risk that the judicial rev
pursuedf_i parizel Séflﬁzrzlegiﬁng until after B‘Zhe time-limit for bﬁnging the
L i m‘glriir g hy;tq expired. The court may, in certain circumstances, direct t_hat a ‘
2;;1'11“:1&13;;?3 ;y j[ldicial review continue as if it had been begun as an ordinary

claim.=”
denpe of the rule

; n i3
The precise extent of the rule in O 'Reilly v Mackman, and the exceptions, raise ~ 3-0

' difficult issues in public law. The rule is said to apply to cases involving the

infringement of rights protected by public law.*° rl;l;-c I}?;i?n Qf 1‘1113211::]:{ ;;\Z ;
i " is a relati lish law. The difficulty lies in
hts” is a relative newcomer to Eng : ]
Eiat constitutes a public law matter for the purpose of tkllg nile..tThaeyterr;rc; i I:ET}I]E
i i st two senses. First, 1t m
” has, in the past, been used in at leas _ _ ‘ :
i\gstantive principles of public law governing the exercise o_f publ_lc lawlpo?;eﬁs, |
and which form the grounds for alleging that a pubhc_ body 1‘? ‘acugg. un h?w ul Syé
These are the familiar Wednesbury principles. A publgf lag dﬂghétsugaiv fz ﬁy > |
i i re that a public body a
could be described as a right to ensure . s Lwncy o
ising i i ers. The rights could be described in relatio tot
exercising its public law powers ' O
indivi E le, the right to ensure that natural |
individual heads of challenge, for example, th ) t
is s based on relevant not irrelevan
is ob ed, or to ensure that the decision 1s _ | .
::sogsitsi?:;tions or is taken for a purpose authorised by statute, or 1s :1110}[
Wednesbury u:nreasonable. Secondly, “public law” may I‘E.:f(}].‘ to the remciles t ;18
an individual may obtain to negative an unlawful_e_xermse of power. Tdege a .
essentially remedies used to set aside unlawful dec_lsmns', or prevent thed.omg 0
unlawful acts, or compel the performance of public duties. These remedies :ilox;v
include the prerogative remedies of certiorari (now call_ecll a quashing ?1r gré |
mandamus (now called a mandatory order) and prohibition (now calle

77 See CPR r.3.4 and para.9-034 et seq. below. ‘ o - N
2 As suggested by Lord Woolf MLR. in Trustees of Dennis Rye Pension Fund v Sheffield City Cou
[1998] 1 W.L.R. 840 at 848BE-F.

* CPR r.54.20. ‘

* per Lord Diplock in O Reilly v Mackman [1983] 2 A.C. 237 at 285.
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prohibiting order), and the ordinary remedies of declarations and mjunc d that issue had to be determined by way of judicial review unh?ss the situation
when used for a public law purpose involving the supervisory jurisdiction Oflons ?nn within one of the exceptions to the rule. The issue of the precise scope of the
courts over public bodies. e ele did not, however, arise in O'Reilly. There, the claimants, who were prisoners,
3-013 It must also be remembered that certain private law principles, such as tort Eere challenging a decision to remove remission. The only basis of their S
contract, apply to public bodies as well as private individuals. There mand and their only “rights™ were public law rights; there was o pogsnble glaus 10
therefore, be occasions when a public body is both subject to the special rulesay’ rivate law and no question of any private law remedy being available.?? It was
public law designed to ensure that they use their public law powers lawfully 4 a not necessary, therefore, to determine the precise ambit of the rule. The House of
must also observe private law principles in the exercise of such power: Xd Lords has left open the question of the proper scope of the rule.*® For the 18asons
individual may be claiming that action is unlawful and should be set aside, a g set out below, the better approach would be to view the rule as applying where
also that the acts of the public body give rise to a private law right to damag’esn the questions that can be raised are solely public law ones, i.e. to view the rqle as
compensation for any loss incurred. A claim rnay'principally involve private 133: requiring an individual to proceed by way of judicial review_wh_en he is seekmg a
PYTHC}PIBS such as negligence or breach of contract, but the application of thog ublic law remedy because a public body has violated a principle of_ public lgw
principles may be influenced by the statutory framework within which a publiz (and even then there may be exceptions justifying use of the ordinary claim
body operates or may involve questions such as the vires of acts of the publj rocedure). An individual who therefore sought to establish that there had be_en a
bresdly 4 lt),reach of a principle of public law but was also seeking to vindicate any private
3-014 There are therefore at least four possible questions that can arise in a cag jaw right would be free either to bring a claim for judicial review (and. attach a
involving a public body: 3 claim for damages) or to proceed by making an ordinary claim.** Similarly, an
individual 2ntld raise the invalidity of an administrative act as a defence to an
(a)  Is the public body violating a principle of public law? ordinary clsim or a criminal charge or could, if he so wished, bring a claim for
(b) Is the individual seeking a remedy intended to set aside or nullify the judicizl raview of that act.
unlawful actions of a public body?
(c)  Is the public body violating a principle of private law? Uases raising only public law issues
(d) Is the individual seeking a private law remedy, principally damages, to A
compensate for the interference with his private law rights, or a declarat’iou Cases where the claim is based solely on substantive principles of public law, and ~ 3-018
of those rights or an injunction to prevent further unlawful interference with where the only remedy which could be sought is one to quash or set aside the
those rights? consequences of the decision (and in this sense constitutes a public law r_emedy)
. o are clearly within the rule. Such cases can only be brought by judicial review and
3-015 A claim by an individual may involve answering only the first two questions not ordinary claim. O ‘Reilly v Mackman®® is itself a clear example of such a case.
(whu?h are regarded as public law questions) or the last two (which are regarded The claimant prisoners were alleging breach of the rules of natural justice, which
as prllvate law questions). As there is no clear divide between private and public are part of the body of principles developed by the courts specifically to control
law, it may be that all four questions arise out of the same facts. Tt vizav be that the the exercise of power by a public body. The remedy they sought was a declaration
effect of granting a declaration or an injunction to protect a private law right will that the decision of the Board of Visitors to remove their remission was a nullity,
have the practical effect of nullifying a public law action. and that therefore no remission had ever been removed. In other words, the only
3-016 'T]_Jere is also the further problem of the relationship b=tween public law and issues of law raised and the only relief sought were within the realm of public
crlmmz_il law. An individual may be charged with an oSence of contravening law. The decision of the Board of Visitors did not affect any private law rights of
spborchnate legislation or a decision of a public body, or acting without a relevant the prisoners. They had no statutory or other common law rights to remission
?lcem_zel. He may wish to raise as his defence in those criminal proceedings the which could have founded the basis of a claim to be entitled to a private law right.
invalidity of the measure or decision that he is charged with contravening. It was accepted that they had no claim in damages arising from the decision 80 no
3-017 There is, as yet, no absolute clarity on the basic scope of the rule in Oij’{efl!y v private law rights were affected and consequently no claim could be made for a
Mackman. In one case, the House of Lords discerned two possible interpretations. remedy in damages (or alternatively for a declaration of such rights or an
Or_l one approach, the rule applies to proceedings where only public law issues injunction to prevent interference with such rights).
arise, and does not apply if private law rights are also at stake, On the alternative Cases where the only issues raised in the pleadings involve the substantive  3-019
app_rqach_, the rule applies to all proceedings where some public law act or principles of public law, and where the remedy sought is intended to ensure that a
declismr;l is challenged.*! The general tenor of the decision in O ‘Reilly v Mackman
15 that the rule is to be understood in accordance with the second interpretation, . s AC. 188 at 195G-11
el tiat th rule applied whenever a publicla isue arosefor deteminaton B i et ot e o e Pt
* As haﬁpened in D. v Home Office (Bail for Immigration. Detainees intervening) [2006] 1 W.L.R.

See per Lord L()WI’y m Roy v Kensingt n and ( helsea | Ly ealf Practitioner [
y glo SE a H h f1omn fiee
- - aci Comr

108

1003,
35 [1983] 2 A.C. 237. See also, Wessex Water Autiority v Farris (V.0.) (1990) 30 R.V.R. 78.
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38 Qi y
Similarly, a tortious claim such as negligence
¥

ht by ordinary claim.3 Tie

iva.iise to claimg
1 the following

Cases Involving both private and public law
Decisions affecting private law rights

The same slet of facts may give rise to iss
may occur in a number of ways. A public
which _Wﬂl in some way affect or va a
authorities, for example, have statutgy

]131{:3l of both public and private law. This
ody may ha_ve power to take a decision
private law right of an individual, Local
powers to vary the rents payable by their
3 Allen v Chief Co :
. : 2 nstable of Cheshi 7
:Z Trim v North Dorset DC [2011] 111\])_5.‘LT]2€ g?gf e T
R. v East Berkshire Health Authority Ex ; W :
;L;xp. Lavelfe [1983] | W.L.R 23 e
See, e.g. Hotson v East erikshi
! 't Berishire He 2l
0 See paras 2-132 to 2-133 aboifr:. calth duthort

Ish [1985] Q.B. 152; R. v British Broadcasting Corp

o, sub nom. Hotson v Fitzgerald [1987] A.C. 750.

110

L ——— T

THE RULE IN O’REILLY V MACKMAN

fgnants or Family Practitioner Committees have power to vary the fees payable to
3 doctor for services provided. The source of the power is statutory and is likely
1o be sufficiently “public” to be susceptible to judicial review. The substance of a
challenge may well be a public law issue, namely whether the power was
exercised unlawfully in the public law sense, that is whether the decision or act of
the public body was within the powers of the public body concerned. It is equally
correct, however, that the individual’s private law tights are at stake, i.e. his
contractual right to a tenancy at a particular rent or a right to the payment of fees,
and the effect of a successful challenge would be to vindicate those rights. Thus
he issue inevitably arises as to whether such challenges fall within the scope of
the rule in O 'Reilly v Mackman and, if they do, whether such challenges may be
prought by way of the ordinary claim procedure as well as by judicial review.

Tt is relatively clear that the courts are at present unlikely to strike out private
law proceedings as an abuse of process where a private law right is at stake,
particularly where it dominates the proceedings, whether or not the actual
challenge focuses on an act or decision of a public body which is said to be ultra
vires. Thus, it will be possible to raise the public law issues concerning the
yalidity of thevact in the ordinary private law claim intended to vindicate the
private law vight.*' This will either be because the rule in O’Reilly v Mackman,
properly nnderstood, does not apply when questions of private law right as well
as cublic law tights are in issue. Alternatively, even if the rule applies, it may be
acniopriate to recognise an exception to that rule where private law rights are
also at issue or where they dominate the proceedings.

*, A number of cases demonstrate the current attitude of the courts in these cases.

In Wandsworth LBC v Winder,** a local authority exercised statutory powers to

increase the contractual rent payable by its tenants, including Mr Winder. Rather
than challenge the decision by way of judicial review, Mr Winder refused to pay.

The local authority eventually brought proceedings for possession of the property
and arrears of rent. Mr Winder defended the proceedings on the ground that the
rent increase was unreasonable in the public law sense of “so unreasonable that
no reasonable local authority could have reached such a decision” and
counter-claimed for a declaration that the decision was ultra vires. The essence of
Mr Winder’s claim was, then, a public law issue related to the validity of the
decision to exercise the statutory power to increase the rents. The authority
applied to have the defence and counter-claim struck out as an abuse of process
as they raised issues of public law which should have been brought by way of
judicial review. The House of Lords refused to strike out the defence and
counter-claim and allowed the public law issues to be raised in the private law
proceedings. Lord Fraser, giving the unanimous judgment, held that there was no
abuse of process. He distinguished O 'Reilly v Mackman on two grounds; first the

decision here infringed the tenants’ private law rights whereas in O’Reilly no
private law rights were in issue and secondly the public law issues in O'Reilly
were raised by the plaintiffs who initiated the proceedings whereas here they
were raised by way of defence and counter-claim. Lord Fraser did not consider

D v Home Office (Bail for Immigration Detainees Intervening) [2006] | W.L.R. 1003.

2 [1985] A.C. 461. See also Gillick v West Norfolk and Wisbech Area Health Authority and the DHSS
[1986] A.C. 112 (parent able to proceed by way of ordinary claim when seeking to enforce a private
law parental right, notwithstanding that the subject matter of the claim was in essence a public law

challenge).
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CHAPTER 10
Judicial Review and the Upper Tribunal

A INTRODUCTION

Judicial review by the Upper Tribunal

While the overwhelming majority of judicial review cases are brought and heard
in the Acministrative Court, the creation under the Tribunals, Courts and
Enforceinizat Act 2007' of the Upper Tribunal has, for the first time, permitted
judjcnl reviews to be determined outside the High Court, Although a creature of
«wtu'e, the Upper Tribunal has the power to grant the prerogative remedies, as
well as injunctions, declarations and awards of damages. In doing so, it must
apply the principles which the High Court would apply.

The judicial review jurisdiction of the Upper Tribunal is limited, There are
certain types of cases which must be heard by the Upper Tribunal, and other types
of case may be heard by Upper Tribunal. The Administrative Court may transfer
some types of case into the Upper Tribunal. The majority of immigration and
asylum judicial reviews are now heard in the Immigration and Asylum Chamber
of the Upper Tribunal.

For the most part, where a judicial review claim proceeds in the Upper
Tribunal the procedure is substantively the same as that found, in much greater
detail, in Part 54 of the CPR and discussed in Chapter 9. However, the CPR does
not apply to the Upper Tribunal, and the governing procedural rules are the Upper
Tribunal Rules 2008.* Although there are minor differences of terminology, and
some of detail, the basic two-stage procedure which requires permission to apply
for judicial review before the claim is heard is the same. The same time limits and
rules of standing apply. The Upper Tribunal has a statutory power to grant all the
remedies available on judicial review, including interim relief. The Upper
Tribunal does, however, take a more restrictive approach to the award of costs
and where the review is of a decision of the First-tier Tribunal will not award
costs unless they would have been awarded below. Where there is no express
discussion of an issue in this chapter, it may be assumed that the principles set out
in Chapter 9 apply.

' Referred (o in this chapter as the TCEA.
? The Tribunal Procedure (Upper Tribunal) Rules 2008 (SI 2008/2698), referred to in this chapter as
the UT Rules.
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Judicial review of the Upper Tribunal

10-004  In relation to decisions of the Upper Tribunal which are not the subject of 3 right
of appeal (predominantly refusals of permission to appeal), the Upper Tribuna] i
itself subject to judicial review. However, that right of judicial review is narrowly
confined. An application for permission must be made in the High Court ng later

than 16 days after notice of the decision was sent,’ and there is no right to renew

. the application for permission at an oral hearing.* The judge determining the

i application on the papers may give permission only where there is an arguable

. case with a real prospect of success that both the refusal of permission to appeal

and the underlying first instance decision were wrong in law, and that there jg

either an important point of principle or practice, or that there is some other
compelling reason.’

B. JUDICIAL REVIEW IN THE UPPER TRIBUNAL
‘ The Upper Tribunal

| 10-005  The Upper Tribunal was created by s.3(2) of the TCEA, and by s.3(5) was
designated a superior court of record. As a superior court of record, decisions of
the Upper Tribunal will be binding on inferior courts and lower tier tribunals,
Decisions of the Upper Tribunal will be persuasive for courts of equal jurisdiction
and will not be departed from unless “plainly wrong”. It is certainly to be
expected that the Upper Tribunal will follow its own consistent line of authority,

. particularly where the decision on a point of law was handed down by a panel of
more than a single judge.” However, it is not absolutely bound to do so.

' 10-006 The Upper Tribunal is comprised of Upper Tribunal judges but max also
include judges drawn from the High Court, the Court of Appeal, and the Court of
Session and may also include a circuit or district judge.®

10-007 The Upper Tribunal is currently divided into four Chambers. T e Administra-

tive Appeals Chamber hears appeals from all the First—tier Tribunais (except the
Tax Chamber, the Immigration and Asylum Chamber and chaiitics cases from the
General Regulatory Chamber), as well as various miscelisnzous other matters.
The Tax and Chancery Chamber hears appeals from the First-tier Tax Chamber
and the charities cases from the General Regulatory Chamber as well as appeals
from the Financial Services Authority and appeals from the Pensions Regulator.
The Lands Chamber deals with certain disputes concerning land and appeals from
the First-tier Property Chamber. The Immigration and Asylum Chamber hears
appeals from the Immigration and Asylum Chamber of the First-tier Tribunal in
immigration and asylum matters,

CPR r.54.7A(3),

CPR r.54.7A(8).

CPR 1.54.7A(7).

R. v Greater Munchester Coroner Ex p. Tul [1985] Q.B. 67.
Dorset Healthcare NHS Trust v MH [2009] P.T.S.R. 1112 at [38].
TCEA s.6.

R T )
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Allocation of judicial review within the Upper Tribunal

gecondary legislation makes provision for the alioca_tion of particular types of
wdicial review case to the Chambers of the Upper Tnbu?la,]..g. .

The Immigration and Asylum Chamber is allocated Judllmzﬂ review of cases
which relate to claims made by a person that they are a minor from outs,lde the
United Kingdom challenging a defendant’s aSS{?ssment of_ tha‘l[ person’s age;
categories of cases which are directed to be heard in the Immlgrgttmn and Asylum
Chamber; and cases which are transferred to the Immigration and Asylum
Chamber by the Administrative Court.' _

The Lands Chamber is allocated judicial review cases which relate tq a
decision of the Property Chamber of the First-tier Tribuna_l, thf: Valuation
Tribunal in England, or various Welsh leasehold valuation, residential property,
Agricultural Land and Valuation tribunals."! o _ .

The Tax and Chancery Chamber is allocated judicial review cases Wmch re]afue
to a decision of: the Tax Chamber of the First-tier Tribunal or a charities case in
the General Regulatory Chamber; a function of HMRC (with the exception _of
any functinivin respect of which an appeal would bcl allocated to the Soq_al
Entitlement, Chamber); the exercise by the National Crime Agency of Revenue
functions-(with the exception of any function in relation to which an appeal
would be allocated to the Social Entitlement Chamber); and.a function of the
Cranity Commission, the Financial Compensation Agthorlty, the Bank .of
gngland, a person assessing compensation or consideration under the Banking
(Special Provisions) Act 2008, or the Pensions Regulator.'? o _

The Administrative Appeals Chamber is allocated all other judicial review
cases which are not otherwise allocated to the other Chambers of the Upper
Tribunal.'* The Administrative Appeals Chamber is therefore the primary hpme
of the Upper Tribunal’s judicial review jurisdiction, but with certain exceptions
for cases in which the subject matter will be most obviously within the expertise
of the judges of another Chamber.

The powers and remedies of the Upper Tribunal

The Upper Tribunal’s judicial review jurisdiction is governed by s.15 of the
TCEA. This provides that the Upper Tribunal may grant: a mandatory order; a
prohibiting order; a quashing order; a declaration; or an injunction. These are _the
same orders as the Administrative Court is empowered to make in judicial review
cases before it. Such orders have the same effect as they would have if granted by
the High Court and are enforceable in the same way as they would be if made b'y
the High Court.'* In deciding whether to make such orders, the Upper Tribunal is
tequired, by s.15(4)~(5), to apply the same principles as the High Court would
apply on an application for judicial review.

¥ The First-tier Tribunal and Upper Tribunal (Chambers) Order 2010 (SI 2010/2655).
0 Art.11(c)(e).

AL 12(c).

2 Art.13(g).

5 Art 10(b).

4 TCEA 5.15(3).
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Where a quashing order is made, the Upper Tribunal may in addition remit th
matter concerned to the court, tribunal or authority that made the decision wh; ;
is the subject of the order, or it may substitute its own decision for the decisio IC_h
question. '* However, a substituted decision may only be made where the decj:' S
in question was made by a court or tribunal on the basis of error of law ;OE
without such error there would only have been one decision that the Cmmn
tribunal could have reached.!® -

The Upper Tribunal has no power to make a declaration of incompatibilj
under 5.4 of the Human Rights Act 1998. 9

Although the TCEA makes no express provision for interim remedies. jt ha
been_ accepted by the Administrative Appeals Chamber of the Upper Tribur,lal in S
special educational needs case, where an appeal was pending before the Healtha
Edpcation and Social Care Chamber of the First-tier Tribunal, that the Up e,
Tribunal has the power to order an interim injunction when exercisin g its judj(ﬁa;
re\_/iew Jurisdiction.'” The statutory requirement in s.15(4)—(5) to apply the same
principles as the High Court is just as applicable in interim relief cases. However,
the Upper Tribunal indicated that in the context of that case the jurisdiction t(;
order interim relief should be exercised with considerable restraint and only in
exc;eptional circumstances.'® It seems likely that the jurisdiction to order interim
relief would be accepted in respect of any relief mentioned in 5.15, which will
exclude other forms of relief, such as habeas corpus.

The Upper Tribunal may also award an applicant damages, restitution, or the
recovery of a sum if a claim for such relief has been made, and such an award
would have been made by the High Court in the same circumstances. '®

Circumstances in which judicial review claims must be determined
by the Upper Tribunal

The mandatory judicial review jurisdiction of the Upper Tribunal onlv ases
where certain conditions are satisfied under s.18 of the TCEA or the ¢ se has
been transferred to the Upper Tribunal from the High Court undei-s 19 of the
TCEA. Cases dealt with under s.18 will arise where the application for
permission is made directly to the Upper Tribunal, whereas s.1$ applies to claims
commenced in the Administrative Court. A

Four conditions are imposed by s.18, each of which must be satisfied. First,
the application must be seeking a form of relief listed in s.15; permission to apply
for judicial review; an award of damages or restitution under 5.16(6); or costs or
interest.*® Secondly, the application must not call into question anything done by
the Crown Court.?! Thirdly, the application must fall within a category of case
specified in a direction made by the Lord Chief Justice under Part 1 of Sch.2 fo

1% TCEA s.17(1).
16 TCEA 5.17(2).
"7 R. (JW) v The Learning Trust [2010] ELL.R. 115 at [26].
1 . =
. R. (JT’V) v The Learning Trust [2010] EL.R. 115 at [29]. The Upper Tribunal confirmed that the
First-tier Tribunal has no power to order interim relief: at [23].
¥ TCEA s.16(6).
20 TCEA s.18(4).
2l TCEA 5.18(5).
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the Constitutional Reform Act 2005.2 Those directions are described below.
Fourthly, the judge hearing the case must be a High Court or Court of Appeal
udge in England, Wales or Northern Ireland or such other person as has been
agreed by the Lord Chief Justice and the Senior President of Tribunals.??

For cases commenced in the High Court, the transfer mechanism has been
achieved by s.19 of the TCEA, introducing a new s.31A into the Senior Courts
Act 1981. Where the first three conditions as those set out above under s.18
apply, the transfer is mandatory.>* Following the enactment of 5.22 of the Crime
and Courts Act 2013, there is no longer any restriction on the type of immigration
decision which may be transferred to the Upper Tribunal, providing it is the
subject of a direction of the Lord Chief Justice.

Relevant judicial review directions

There are now a number of relevant directions affecting judicial review in the
Upper Tribunal in England and Wales, which together have brought a number of
different types of case within the jurisdiction of the Upper Tribunal. The judicial
review catagories for these purposes are as follows:

(1) (Aty decision of the First-tier Tribunal on an appeal made in the exercise of
a right conferred by the Criminal Injuries Compensation Scheme in
compliance with 5.5(1) of the Criminal Injuries Compensation Act 1995%%;

(2) Any decision of the First-tier Tribunal (other than of the Immigration and
Asylum Chamber) made under the Tribunal Procedure Rules or 5.9 of the
TCEA where there is no right of appeal to the Upper Tribunal and that
decision is not an excluded decision within TCEA s.11(5)(b), (¢) or (£)*®;

(3) Any decision under the Immigration Acts, under any instrument made
under the Immigration Acts, or otherwise relating to leave to enter or
remain in the UK?7;

(4) Any decision of the Immigration and Asylum Chamber of the First-tier
Tribunal from which no appeal lies.?®

In relation to categories (3) and (4), the direction sets out a number of
exceptions, which include challenges to the validity of primary or secondary
legislation, the lawfulness of detention, a decision concerning UKBA licensed
sponsors, any decision as to citizenship, a decision on asylum support, and a
decision of the Upper Tribunal or of the Special Immigration Appeals
Commission.?® The effect remains that the vast majority of immigration judicial
review cases must now take place in the Upper Tribunal and are routinely heard
in the Immigration and Asylum Chamber.

2 TCEA 5.18(6).

# TCEA s.18(8).

* Senior Courts Act 1981 s.31A(4)—(6).

%5 Practice Direction (Upper Tribunal: Judicial Review Jurisdiction) [2009] 1 WLR 327 at para.2.
% Practice Direction (Upper Tribunal: Judicial Review Jurisdiction) [2009] 1 WLR 327 at para.2.
¥ Practice Direction (Upper Tribunal: Judicial Review Jurisdiction), 21 August 2013, para.1(i).
% Practice Direction (Upper Tribunal: Judicial Review Jurisdiction), 21 August 2013, para.1(ii).
¥ Practice Direction (Upper Tribunal: Judicial Review Jurisdiction), 21 August 2013, para.3.
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Pursuant to the power conferred by TCEA s.1 1(5)(f), secondary legislation has
prescribed a series of types of decision against which there is no appeal to the
Upper Tribunal *® Challenges to these decisions now also fall within th
the judicial review jurisdiction.

The directions do not have effect where an application seeks (whether or not
alone) a declaration of incompatibility under s.4 of the Human Rights Act 1998

Where an appeal is lodged against a decision which is excluded it will be
treated as an application for judicial review instead.?! However, any decision

which is not expressly defined as excluded by s.11(5) can and should be appealed
rather than judicially reviewed.32

€ scope of

Circumstances in which judicial review claims may be determined
by the Upper Tribunal

In circumstances where the third condition set out in s.18(6) is not met (i.e. that
there is no specification under a relevant direction) but the other conditions are
met, the High Court has a discretion to transfer a judicial review application to
the Upper Tribunal where it is just and convenient to do $0.>® There has been
limited guidance on the scope of this discretion,

Relevant considerations may be whether the case calls for a factual
determination more suited to the fact-finding experience of the Upper
Tribunal—such as age assessment cases*—or where there is an existing case in
the Upper Tribunal with which the judicial review could be joined.?®

Effect of transfer of cases as between the High Court and the Upper
Tribunal

Where a judicial review claim for permission has been transferred to the Upper
Tribunal the effect of such transfer is that the Upper Tribunal has the functisn of
deciding all subsequent applications and the substantive claim.> The <1anq 18
treated for all purposes as if it had been brought in the Upper Tribuna:?” The
transfer may occur before or after the grant of permission. Following transfer into
the Upper Tribunal, the Upper Tribunal must give directions’as-to the future

conduct of the hearing and notify the parties that the prececdings have been
transferred.’®

kL]

Appeals (Bxcluded Decisions) Order 2009 (SI 2009/275).

Dorset Healthcare NHS Foundation Trust v MH [2009] PT.S.R. 1112.

LS v London Borough of Southwark (HB) [2010] UKUT 461 (AAC).

* Senior Courts Act 1981 s.31A(3).

** Following R. (FZ) v London Borough of Croydon [2011] PT.5.R. 748 agc assessment cases are
usually transferred to the Immigration and Asylum Chamber,

* R. (Reed Personnel Services) v HM Revenue & Cusioms [2009] EWHC 2250 (Admin); R.
(Independent Schools Council) v Charity Commission for England and Wales [2010] EWHC 2604
(Admin).

36 TCEA 5.19(4).

7 TCEA 5.19(3).

* UT Rules .27(1).

3

32
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Where the Upper Tribunal lacks judicial review jurisdiction_it i:s reguired to
transfer the case to the High Court.*® Where it does so, the application is treated
for all purposes as if it had been made to the High Court.*®

Grounds for seeking judicial review

The grounds for seeking judicial revie_w_in th_e Upper Tribunal are the same as foi
any judicial review claim in the Adm]_mst.ratlve Court. The U_l_‘spczr1 Trlbuna_l ml,;f
apply the same principles when consu:len_ng thle grant of rehef._ .It apphes t g
judicial review principles with the same intensity that the Administrative Cno.url
would. By analogy, in British Sky Broadcasting Group'Plc_' v The Co_mpetztmn
Commission®® the Competition Appeal Tribunal was reviewing a dec1510_1_1 o_f the
Competition Commission, in which circumstances it applied the same principles
of judicial review as the High Court woyicl.‘B .It was argued th'at the CAT shou};l
apply those principles with a greater intensity than an ordinary court wmﬁ-
because of the specialist nature of the CAT_. The Court of Appeal rejected that
argument. It was contrary to the clear Wordmg of the _statute; it was contrary to
authority;*+and it sought to engage the CAT in reassessing the weight accorded to
the evidenve and substituting its own judgment, contrary to the purpose of
judicial_veview. There is no basis for applying any different approach in the
Unper Tribunal given the very similar statutory wording.

Judicial review procedure in the Upper Tribunal

Procedure in judicial review cases in the Upper Tribunal is governed by Part 4' of
the UT Rules. The procedure very closely matches that in the.Admml_stratwe
Court under CPR Part 54. However, the UT Rules use shghtiy c_hfffrent
terminology to the CPR. They refer to an “applicat.ion” rathf:r than a “claim” and
to “applicant” rather than “claimant”. The public body is referred to as the
“respondent” rather than the “defendant”.

Pre-action protocol

As with all other judicial reviews, those taking place in the Upper_ Tribunal fa}fl’
within the scope of the judicial review pre-action protocol set out in the QPR._
Parties should accordingly comply with it. However, where the judicial review 1s
of the decision of the First-tier Tribunal it will not be necessary to clomply.as the
First-tier Tribunal would not ordinarily be expected to participate in the
proceedings.

3 TCEA s.18(3).

4 TCEA 5.18(9).

4 TCEA 5.15(4)<(5).

%2 [2010] 2 All ER. 907.

# By virtue of 5.120 of the Enterprise Act 2002.

* Office of Fair Trading v IBA Health Ltd [2004] 4 All E.R. 1103 at [90]-[100].
4 See para.9-004.
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JUDICIAL REVIEW AND THE UPPER TRIBUNAL

Application for permission

An application for judicial review of a decision must be given permission by the
Upper Tribunal before it can proceed to a substantive hearing.4¢

Time limits

An application for permission must be made in writing to the Upper Tribuna] and
must be made promptly and in any event received by the Upper Tribunal within
three months of the decision, act or omission to which the application relates 47
This replicates the time limit for bringing a judicial review claim n the
Administrative Court and is to be construed in the same way.

Where the challenge is to a decision of the First-tier Tribunal, the relevant time
limit is one month from the date on which the lower Tribunal sent written Teasons
for its decision, or a notification that an application to set aside the decision was
unsuccessful, even if that time is later than the three month limit.4®

Form of application

The application must provide the name and address of the applicant, the
respondent and any other person whom the applicant considers to be an interested
party; the name and address of the applicant’s representative (if any); an address
where documents for the applicant may be sent or delivered; details of the
decision challenged (including the date, the full reference and the identity of the
decision maker); that the application is for permission to bring judicial review
proceedings; the outcome that the applicant is seeking; the facts and grounds on
which the applicant relies; a copy of any written record of the decision in the
applicant’s possession or control; and copies of any other documents jn {ha
applicant’s possession or control on which the applicant intends to rely,* Any
party to challenged proceedings not an applicant or respondent must be named ag
an interested party.*® Documents may be filed with the Upper Tribunai by post,
document exchange or fax.5!

Where an application is made out of time it must includy arequest for an
extension of time and the reason why the time limit has not becn complied with,
Unless the Upper Tribunal extends the time period in the exercise of its case
management powers it must not admit the application.5?

Except in immigration judicial reviews (i.e. judicial reviews allocated to the
Immigration and Asylum Chamber), when the Upper Tribunal receives the
application it must send a copy of the application and accompanying documents

* TCEA s5.16(2); UT Rules r.28(1).

47 UT Rules r.28(2).

% UT Rules 1.28(3).

* UT Rules 1.28(4), (6).

¢ UT Rules r.28(5).

*' UT Rules r.13(1).

* UT Rules r.28(7). The Upper Tribunal has held that it wil] generally apply a less strict approach to
time limits (particularly in the context of Tribunal orders or directions) than would apply under the
CPR: Leeds City Council v Revenue and Customs Commissioners [2014] UKUT 350 (TCC).
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to any other party.®* This is a distinction from_the Administre_ttive_Cou_rt, in Wh_lc_ti
the claimant is required to serve the_oth_er parties himself. In immigration cases, L
is for the applicant to serve the apphcatlon_ an_d accompanying doquments on eatcd
named respondent and interested party within hine da,yls of ma_kmg :'m accept e .
application, and he must provide the Upper .Tnl?un.a] Wlth a wrltten\btatement ];)
when and how this was done.> The. apphcatlgn in immigration cases (linus;krjlﬁ te
accepted by the Upper T1;ibunal until the required fee is paid or an undertaking to
PﬁyTgf f?;p‘;ra%f%ﬁigi has a “Request for Urgent Consideration” form which
may be used for judicial review applications which are urgent.

Acknowledgement of service

Any party wishing to take part in the_ permission proceedings must, on receipt of
the documents sent by the Upper Tribunal, ensure that the Tribunal recelj/es an
acknowledgement of service within 21 days.*® The acknowledgement of service
must state whether permission is opposgd or suppqﬂed, the' grounds forhsupgort
or oppos'tien, any other information which may assist the Tnbur_lal, and the élame
and address of any person not named which the party considers may be an
intaresied party to the proceedings.’” An ackm?wledgement of service in
inuniigration cases must also be provided to the applicant :lmd tq any other persgl;
iamed in the application or the acknowledgment of service within the same
. i issi dings it need not
If a party decides not to take part in the permission proceeding: . by

supply an acknowledgement of service anc} this does r;gt bar 1t_from ‘Fa ing pa ];n
the substantive hearing if permission is grar_lte._:l. ‘ A fa_llure to serve the
acknowledgement of service within the time limit is a failure which can be
waived or time can be extended.®°

The permission decision

Standing

The Upper Tribunal may not grant permission unless the fipplicz?nt_ ha_ts_ a
“sufficient interest” in the matter.®! This is the same test of standing as in judicial
review claims in the Administrative Court: see Chapter 11 below.

* UT Rules r.28(8).

* UT Rules r.28A(2).

> UT Rules r.28A(1).

UT Rules 1.29(1).

*7 UT Rules 1.29(2).

3 UT Rules r.29(2ZA).

# UT Rules r.29(3).

® UT Rules 1r.7(2)}(a) and 5(3)(a).
8 TCEA s.16(3).

o
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Test

Sectioln 16(4)~(5) of the TCEA provides that permission may be refused wh

the Tribunal considers that there has been undue delay in making the applj -
or that granting the relief sought on the application would be ]_Lke[)I:ptOCatmn;
substantial hardship to, or substantially prejudice the rights of, any per: -
would be detrimental to good administration. The former essen’tially ?ep?ic::zt:_:

the promptness requirement. The latter is essentiall th
_ : e
Senior Courts Act 1981, g e an e SHGGE

Bower to strike out judicial review proceedings where the Tribunal considers that

thpre 1s no reasonable prospect” of the applicant’s case, or part of it Suc:Cf:edinEl
ThIS_ mirrors the test set out in Sharma v Brown-Antoine Eilthough thg.
terminology of striking out is not normally used in judicial review proceedings 3

Procedure on permission decisions

The I_Jp_per Tribunal must send to all parties a written notice of its decision o
permission, and the reasons for any refusal of permission or conditions applied tg
the grant of permission.53 As in the Administrative Court, the decision is usuall
likely to have been taken on the papers only. 4

Renewal hearing

If the de.c_ision on the papers is to refuse permission, or to grant permission val
on condlt‘mns, the applicant may apply to have that decision reconside’c'f‘atAag
ore_ﬂ hearing. Such an application must be made in writing and receiv%u ‘by the
Tnb}mal within 14 days of the date on which its written reasons were sent to the
applicant.** In an immigration case, the application for an oral‘renewal hearin
must be made within 9 days of the same date.65 :
In any immigration case, or in an application for which the Upper Tribunal has
refused to extend time, the Upper Tribunal may certify the application as totally

merit 'ﬂ' T i d ] €T [ t quuBS 0 a] € eWa]
W lthout . he e OEs 0, 1 €re 15 no I'1 h (0] an
g T dul

Procedure following the grant of permission

As in. a@l proc@d@ngs in the courts and tribunals system, the UT Rules contain an
overriding objective that cases be dealt with fairly and Jjustly.®?

e
2 [2007] 1 WLR 780, See above 9-057.

% UT Rules r.30(1).

5 UT Rules 1.30(3)(5).

% UT Rules r.30(5).

® UT Rules r.30(4A).

" UT Rules r.2(1).
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The response

Where permission has been granted, any party notified of the grant of permission
may provide detailed grounds in writing to the Upper Tribunal for supporting or
contesting the substantive application, and may raise additional grounds not
considered at the permission stage.® That response must be received by the
Upper Tribunal within 35 days of date on which the notice of permission was

selll:.69

The hearing

The successiul applicant may not rely at the substantive hearing on grounds other
than those put forward in support of permission unless the Upper Tribunal has
consented.”

Each party (and any other person with the Upper Tribunal’s permission) may
submit evidence, make representations at a hearing and make written representa-
tions where the case will be decided without a hearing.”! ;

Whers any hearing is held (either on permission or substantively) the Upper
Tribunal must provide a minimum of 2 working days’ notice.™

There is no requirement in relation to bundles of documents, and the UT Rules
provide no equivalent to CPR PD34. Procedural requirements in the Immigration
and Asylum Chamber have been set out in Immigration Judicial Review Practice
Directions, as amended by the Senior President on 1 November 2013.

It is not uncommon for the Upper Tribunal, in the exercise of its appellate
Jurisdiction, to hear oral evidence. It is an experienced fact-finding body. As a
result, it is far more likely than the Administrative Court to be willing to hear oral
evidence in the course of a judicial review hearing. Indeed, the deliberate
informality of the Tribunal structure means that it is not uncommon for the Upper
Tribunal to ask to hear evidence from a person present without having seen
witness statements or a formal application to do so.

The Upper Tribunal hearing the judicial review will usually be comprised of
one judge, but cases of greater significance will be heard by a panel of three
Judges. A case which falls under TCEA s.18 must be heard by a High Court or

Court of Appeal Judge.”

Remedies

The forms of remedy available and the principles applicable have been discussed
above.”

% UT Rules r.31(1).

® UT Rules 1.31(2).

" UT Rules 1.32.

" UT Rules .33.

2 UT Rules 1.36(2)(a).

™ TCEA 5.18(8).

™ See para.10-013 above.
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Costs

One significant potential area of difference between judicial review proceedingsg
in the Upper Tribunal and in the Administrative Court is in relation to the award
of costs. Ordinarily, the Upper Tribunal is a no-costs jurisdiction, with awards
being made only where a party has acted unreasonably.” However, in addition to
unreasonable conduct of the proceedings, a further express exception to the bar
on making a costs order is in judicial review proceedings.”® This provision might
be thought to be an indication that costs in judicial review proceedings are likely
to follow the event, and match the approach of the Administrative Court. The
potential justification of principle for this is to avoid costs-led forum shopping,
particularly where a party has had a case transferred into the Upper Tribunal,
perhaps against their preference.

The award of costs in judicial review proceedings was the subject of detailed
consideration in R. (LR) v First-tier Tribunal (HESCC) & Hertfordshire CC.77 I
that case, the Upper Tribunal was considering a judicial review of a decision of
the First-tier Tribunal against which there was no right of appeal and which had
been mandatorily transferred by the High Court. The Upper Tribunal held that
there was no general principle in r.10 that costs should follow the event in judicial
review proceedings in the Upper Tribunal. Insiead, they held that where the
Judicial review was linked to the jurisdiction of the lower tribunal, it would not be
appropriate to make an award of costs unless the First-tier Tribunal could have
done so.” The Upper Tribunal should be generally wary of reading in principles
from the CPR.”™ The Upper Tribunal expressly stated that it was not deciding that
this approach was also appropriate for discretionary transfer cases, or categories
of judicial review (principally in the Immigration and Asylum Chamber) which
were not reviews of First-tier Tribunal decisions.?® There are some indications
that in those cases the Immigration and Asylum Chamber will take tie
Conveglltional approach whereby the losing party pays the costs of the successul
party.

Any application for costs must be made in writing, although a sininle, sentence
to that effect in the pleadings or skeleton should suffice, and the application must
include a schedule of the costs claimed so that summary asiessinent can be
made.*” Detailed assessment is, however, available.?® A costs 4ppiication may not
be made later than one month after the Upper Tribunal sends its decision or the
withdrawal notice. A paying person must have the opportunity to make

75 UT Rules £.10(3)(d).

7 UT Rules r.10(3)(a).

7 [2013] UKUT 294 (AAC). The Upper Tribunal consisted of Sullivan L] (the Senior President of
Tribunals), UT Judge Ockleton and UT Judge Ward.

"8 R. (LR} v First-tier Tribunal (HESCC) & Hertfordshire CC [2013] UKUT 294 (AAC) at [25]-]26],
[31]-[35].

™ R.(LR) v First-tier Tribunal (HESCC) & Hertfordshire CC [2013] UKUT 294 (AAC) at [30].

0 R. (LR) v First-tier Tribunal (HESCC) & Hertfordshire CC [2013] UKUT 294 (AAC) at [26], [34]
and [36].

8L R. (ES) v London Borough of Hounslow [2012] UKUT 138 (IAC).

8 UT Rules 1.10(5).

8 UT Rules r.10(8)~(10).

8 UT Rules r.10(6).
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sentations if costs are to be ordered, and any individual must have their

repre ks

financial circumstances considered by the Tribuna

Appeals

The refusal of permission to apply for judicial review may be appealed ‘to the
Court of Appeal.®® Permission to appeal must be sought from the Upper Tribunal
first,¥” following the provision of its written reasons,®® and if refusl,efi may .be
sought from the Court of Appeal. In immigration cases, _where a decision which
disposes of proceedings is given at an oral hearing, permission to appeal must_be
determined at that oral hearing.®® The time limit for making a written application
for permission is one month from the date the reasons were sent,” or seven days
where an immigration claim has been certified as totally without merit.?!

When the Court of Appeal grants an application for permission to appeal
against the Upper Tribunal’s refusal of permission to apply, it has no jurisdiction
at that stage to grant permission to apply but is required to procef_:d to _he?n' the
appeal against the refusal of such permission.”” It has an inherent jurisdiction to
stay the effects of decision being appealed pending the resolution of permission
to appear ™ .

An ¢ppeal against a substantive judicial review decision of the Upper Tribunal
also lies to the Court of Appeal upon the grant of permission by either the Upper
Trivunal or the Court of Appeal. The same procedure applies as set out in the
preceding paragraph. _

Permission to appeal to the Court of Appeal in England and Wales shall not be
granted unless the Upper Tribunal or, where the Upper Tribunal refuses
permission, the Court of Appeal, considers that (a) the proposed appeal would
raise some important point of principle or practice; or (b) there is some other
compelling reason for the relevant appellate court to hear th.e appeal.” The
procedure applicable in the Court of Appeal has been discussed in Chapter 9.%

85 UT Rules r.10(7).

5 TCEA s.16(8).

8 TCEA 5.13(5).

% UT Rules r.44(4).

# UT Rules r.44(4A).

% UT Rules 1.44(4). Where permission is refused by the Upper Tribunal, permission must be sought
from the Court of Appeal within 28 days of the date on which the notice refusing permission was sent
by the Upper Tribunal: CPR PD52D, para.3.3.

91 UT Rules 1.44(4C).

2 R (NB (Algeria)) v Secretary of State for the Home Department [2013] 1 W.L.R. 31. See CPR
r.52.15(3). _

% R (NB (dlgeria)) v Secretary of State for the Home Department [2013] 1 W.L.R. 31. This means
that an application to the Court of Appeal for permission to appeal in an immigration depunalmn case
may include an application for a stay of the removal directions as soon as the Upper Tribunal refuses
permission to appeal.

% TCEA 5.13(6) and the Appeals from the Upper Tribunal to the Court of Appeal Order 2008 (SI
2008/2834) art.2.

%5 See paras 9-146 to 9-151.
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REMEDIES UNDER THE HUMAN RIGHTS ACT 1998
Judicial acts
16043 A judicial act of a court or tribunal alleged to be a breach of Convention right
contrary to s.6(1) of the HRA can only challenged by way of appeal, J'Udicia?
review, or in suchlother forum as may be prescribed.'* A court or tribunal which CHAPTER 17
w_ould not otherwise be amenable to judicial review is not rendered amenable b
virtue of the HRA."** A judicial act for these purposes means a judicial act of‘ﬁ
court and includes an act done on the instructions of, or on behalf of, a judge, 133 Remedies fOl' the Enforcement Of
el European Union Law in National Courts
16044  Section ?(5)@) imposes a time limit for bringing proceedings under s.7(1) of one
year beginning with the date on which the act complained of took place. This ig A. THE SIGNIFICANCE OF THE LAW OF THE EUROPEAN
subject to two qughﬁcatlons. First, the court has the power to extend time to such UNION
longer period as is considered “equitable in all the circumstances”.!36 Secondly,
8.7(5) makes the time limit of one year subject to “an i i ol
; N ! : 4 y rule imposing a stricter ) ; . ) 3
:Lr:e llu_rntlmbrelatrlflm to the proged_ur_e in q1:IeSt101’l”. This has the effect that where giee;s?;ioi?rni;ea&u?f El(1:‘[9703f E’)Uthlj vihil:: %ggislffgzg?;tbﬁz %H:rcc?pézz e
reqlfirazrrnnegr?t or? ;foil?aﬁtflt‘zzz O‘f!]ghl(z;;;rewew et mon it it oRu Communit?, *he European Atomic Energy Community and the European Steel
16-045 The hichest court i . and Coal.Community. These three Treaties, and in particular the Treaty of Rome
times. Inl gSSiae?»?;][ehi S;;?:;?; r;;,:};;eioqgs rtLoe e;{tend tlrr;e uader 8'7(5.-) three creating the European Community, created a Community with its own institutions
concept of a continuing act fal;li]iar o ;ii'a‘criminat(i);rﬁasv tioggsdizgpheq ;hs anic legal capacity and endowed those institutions with legislative, executive and
from a one-off act with continuing conseque 138 4 ¢ ISR juiticial powers within the field of competences covered by the Treaties. The
ficld, that fimss only bsgan to rungwhen tcllne E:::E:h e;’dzzeafélij ofghe HRA and ' [reaties and the secondary legislation enacted thereunder constitute an important
Supreme Court upheld and d . L i C'C_the and ever growing source of law. The major legislative and other measures
p and approved the trial judge’s refusal to extend time | A : M . S o
because the claim was brought some time after the breach had ended, and even if constituting a source of rights and obligations are regulations, directives and
. ven i - . - :
an award of damages was made it was likely to be ; . 5 decisions. The Member States have now created a European Union with
the costs of the proceedings.!*® In Rabone vyP:fmjnmoé’left ?\?f]gd?pmpomoﬂate to legislative competence in a wide variety of areas and an institutional framework
held that the court has a wi(-i diseret ' ¢ tare ! AEREY .Lord .D}:(’n comprising the Council, the Parliament, the Commission and the Court of Justice
of the Limitation Act 1980 ria;f:ﬁgﬁ)ﬁd;ﬁi;htisréiﬁles conta{nffd “r‘ gd of the European Union based on two treaties, the Treaty on European Union and
case, personal injury or death, but that s.7 should not be read i(;n;e??ﬂf‘s cEej dtf]ft the Treaty on the Functioning of the European Union. The treaties are referred to
5.33 factors.*® Lord Dyson held that time should N\ 5 in this work as the TEU and the TFEU respectively.
required extension was short (four months)-s tﬁz debfznflzltﬁngii bu;?usz the The principal source of specific rights and obligations, however, is the TFEU ~ 17-002
prejudice; the claimants had acted reasonabfy M toldika : {.:’ procS:Ze;ir:gs - and the legislation made under that treaty. In addition, Art.6 TFEU provides that
.yt QG m . - - .
‘ 1 : : ’ ; the European Union recognises the rights set out in the Charter of Fundamental
;ilatlcl}l}go?;igfﬁ;f%fgggitgf’l gl st Importanthy diete Wesa good claluile Righ‘:s1 0? the European Ugr[llion. That (%harter guarantees a series of rights which
apply to the institutions of the European Union and also to the Member States,
I but only when they are implementing European Union law.'
The case law of the Court of Justice? has ensured that the rights and 17-003

obligations created by European Union law,’ although originating in treaties

133
132 gRA : 383 U See Art.51(1) of the Charter of Fundamental Rights of the Eurepean Union (referred to in this work
135 HRA 8.9(5]- as the Charter).

A 2 The name given to the judicial body by the TEU and the TFEU is the Court of Justice of the

136 HRA 5.7(5)(b).

137 [2007] 1 W.L.R, 2734,

138 Contrast: R. (Cockburn) v Secretary c 2 E i

B [zogl] 1 W.Lv)R. Jeers v of State for Health [2011] Eq.L.R. 1139 with Mohammed v
3% [2011] 1 A.C. 280 at [167]-[169].

10 [2012] 2 A.C. 72 at [75].

"' Rabone v Pennine Care NHS Trust [2012] 2 A.C. 72 at [79].

o
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European Union. The European Communities Act 1972 refers to it as the European Court. The name
used in this work is the Court of Justice (to distinguish between the Court dealing with the law of the
European Union which sits in Luxembourg and the different court, the European Court of Human
Rights, dealing with the interpretation of the European Convention on Human Rights which sits in
Strasbourg).

3 The term “EU law” is used in this book to describe the law derived from the TEU and the TFEU and
the secondary legislation made under it, together with the jurisprudence of the Count of Justice. In the
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REMEDIES FOR ENFORCEMENT OF EU LAW IN NATIONAL COURT
: S

Ei:ﬁjgoﬁebia};?ﬁ TﬁTCt not just on relati(')ns between Member Stateg on th
A arg enforu 2150' penf?_trate the national legal systems of the Memp, )
devel{;ped e Coo;a fe in |_1a110na1 courts. The two main principles origin, H&r
ot o u foE IJ_Justlce to achlevt_e this were the concept of direct eﬂi .
i ot 3{& \z law over natlonall law. Direct effect meang ﬂ&:ct
e nee s Bl I3 1111ay confer rights on individuals. Such rights may bat
Union law means th;aEE?T;tvi gkﬁe}r)nrzerdsmtes- bl A Ellmpea;
( ‘ cedence over conflictin i
]];Jgtizl\tl 19&;11’&) ilr—f :}SJO upder a duty to congtrue national law in agcgsgz:ﬁ]ca; \?E}f]
s et ustice has added a third fundamental principle, namely th
derived from EU la\?v 4C$?1:Sc;z:l‘2le:;ihtifrlletlfuugn'd fiﬂl‘zcuve e el right:
. : ; / he United Ki i
31210;1 ;E%ledllf g‘:rie appropriatn_a for dealing with a brezsm}llnoglf'1 IOETS ?ef\?\i.\xﬂ?r:(i?iigﬁgm
Circumstancgs 1\; CtS t_hat natlongl courts and tribunals may, and in certa'n,
P e Tlu_s, 1f:fer questloqs of BU law to the European Court f(]Jn
el m.]in ;insis;e]:lrzs Egnm;"kéi% refereilces_ to the European Court for ;
_ : opean law 1s discussed in Cha;
Hatg;f; \;Er]lco ;;lgzls on!y _w;th 1"em§dles available in national coulﬁzr izfﬁere
P b s or 1nd1v1d_uals violate EU law. The Court of Jusiice ha
g - ok reﬁz ;cg(;nascigfj)l?stth M_em?g .States accused of violating EU lawS
. 2 € 1mstitut 4
aganst such institutions. These matters are OLE)tI;iSdgihtg Zc]::)ge, ;?“ tivi\;a:fioiasmages

B. DIRECT EFFECT—THE POSITION UNDER EU LAW

Treaty provisions

Th ; i

dir:(;];:]—:f(;gffn]g(;o? h?s g)nsmtﬁntly held that provisions of the TFEU mav Have
i . rect eftect, the European Court means S
et ¢ _ : t, th : s that such 1 _provisi

grzzzelc;ss tobr}ghts dn_d obligations which an individual can enform‘bm Iifszlc;rlj

pe TFEUgasr . gnofg? nal:.;(l)nal courts .® Directly effective provisions £ the TEUgor

; ceable against a public authority or agai & indivi

! ‘ : gamnst ancther

ZS dzlths CEF.G, for example, with Art.157 TFEU which guaran:ee;‘thlelplr?g:;\in?ual%
qual pay for equal work and which is enforceable against private emp]oyelis? gr

case law, the 1 “ i "
e Creatin;né]le (lj:ommumly law” is ﬁequcntly used to describe the law derived from the former
ki s th._?mplf:anngn‘n‘nun1ty (and, sometimes, to embrace the law derived 1}01?1FIT£1
; ¢ Loal and Steel Community and the Eur e E )
s el i , ¢ European Atomic Energy C i
.\E[ns . ]:' creation of an E[{T, the terminology of “Buropean Union law™ am; “EDE'_'EY‘ («Umﬂ}uﬂf’m-
: S;e is }bez}er.ally used in this work rather than “Community law™ and “Compn }ély‘_)!}’bﬂ“ i
o e nunity”,
Woets. [3g3T zlfutzcl i?;;fngn? ?:U an(éCQ‘;fIQ_’;’Z()gFr'aﬂcovich v ftalian Republic [1990] E.C.R. 1.5357. at
s Case C-213/89 R. v Secr i or Ti B 5 Flae :
;(NSD.E)A[;TQQH it S i o) ecrefary of State for Transport Ex p. Factortame
© oce Arts 256 to 266 TFEU, F iscussi ce H
Moyt or a discussion, see Hartley,
Vi 5
; F,;;gf”d};;; Jl[,lo;s v Nederlandse Administratie der Belastingen Case 26/62 [1963] E.C.R
¥, Att. and then 141 of the EC Treaty: see Defrenne (Gabrielle) v Sitj‘_BEMeI. C.as‘e143/75

[1976] E.C.R. 547 and see case C-25 ‘
1328, ee case C-256/01 Allonby v Accrington and Rossendale College [2004] .C.R.

Foundations of European Union Law (8th
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Art.101 TFEU prohibiting anti-competitive agreements.? Rights derived from the
Charter are similarly capable of being directly effective and relied upon by
individuals in areas of national law falling within the scope of EU law.” Article 6
of the TFEU recognises the rights guaranteed by the Charter and gives them the

same legal value as TFEU.

Test for direct effect

A provision of the TEU or TFEU will be directly effective if the obligation it
imposes is sufficiently precise, clear and unconditional.'® The precise phrasing
used by the Court of Justice in different judgments and by academic
commentators'! to describe the requirements varies, and to an extent the
requirements are overlapping, but in essence they reflect the idea that the
provision is capable as it stands of judicial enforcement. The case law gives an
indication on the types of factors that are relevant.

Provisions which lay down general objectives will not be sufficiently precise
to be directly. effective. Provisions setting out the objectives of the European
Union expiessed with a very high degree of generality, for example, ensuring the
progressive approximation of economic policies and promoting balanced
deveiopment, will not be directly effective.'” The predecessor of Art.4(3) of the
TEU;. which imposes a general duty on Member States to facilitate the
achievement of the tasks of the European Union and to refrain from jeopardising
the attainment of its objectives, has in the past been held to be too imprecise to be
directly effective.'> However, there may be situations where Art.4(3) of the TEU,

8 Case C-453/99 Courage Ltd v Crehan [2001] 3 W.L.R. 1646.
o Case C-617/10 Aklagaren v Franssen [2013] 2 CM.LR. 46; R. (NS) v Secretary of State for the
Home Department [2013] Q.B. 102 (Art.4 of the Charter, prohibiting torture and inhuman or
degrading treatment, in terms similar to Art.3 of the European Convention on Human Rights, could be
relied upon to prevent the return of an asylum seeker to another Member State). See also R. (NS
(Afehanisian)) v Secretary of State for the Home Department [2013] Q.B. 102 at [116]-{122]
(provisions of the Charter capable of direct effect in areas where national law implementing EU law;
Protocol 30 to the TEEU providing that the Charter does not extend the ability of the Court of Justice
or the UK courts does not preclude this conclusion as the Charter gives effect to general principles of
EU law already recognised by EU law and does not create new rights or extend the jurisdiction of the
courts). The Supreme Court in the United Kingdom has held that provisions of the Charter can be
directly effective: see Rughy Football Union v Consolidated Information Services Ltd. (formerly
Viagogo Ltd.) [2012] 1 W.L.R. 3333 at [26]-[28]: see below at para.17-038.

19 See, e.g. Hurd v Jones (Inspector of Taxes) Case 44/84 [1986] Q.B. 892 at 947, [47] and for a
similar formulation in relation to the provisions of directives, see case C-62/00 Marks & Spencer Ple
v Customs and Excise Commissioners [2003] Q.B. 866 at [25].

! Hartley, Foundations of European Union Law (8th edn, 2014).

12 Gee Arts 2 and 3 of the former Treaty of Rome (containing obligations now contained in part in
Art3 TEU): see Case C-339/80 Alsthom Atlantique SA v Compagnie de Construction mecaniqite
Sulzer SA [1991] E.C.R. 1-107; Joined Cases C-78/90 and C-83/90 Compagnie commerciale de
["Ouest v Receveur principal des douanes de la Pallice-Port [1992] E.CR. 1-1847 and see Case
C-9/99 Echirolles [2003] 2 C.M.LR. 506 at [25]. The Court of Appeal considered that Arts 198 and
199 TFEU, setting out the objective of prometing the economic and social development of overseas
territories and countries, were not directly effective: R. (Bancoult) v Secretary of State for Foreign
and Commonwealth Affairs (No.3) [2014] 1 W.L.R. 2921 at [142]-{143].

B fd v Jones (Inspector of Taxes) Case 44/84 [1986] Q.B. 892. For a similar conclusion by a
domestic court, the Court of Appeal, see R. (Bancoult) v Secrelary of State for Foreign and
Commonwealth Affairs (No.3) {2014] 1 W.L.R. 2921 at [142]-[143].
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read with other specific provisions of the TFEU or secondary le
capablf_: of producing direct effects.14 Furthermore, the Cou
recognised that Art.4(3) of the TEU may require the national authorit

exercise any powers they may have to remedy a breach of p

Teis EU 1a
obligation ma ' i : T sl
g y be enforceable in the national courts'’; and may prevent ,

Member Statel from adopting legislation to restrict the effect of a judgment
Coprt of Justice.'® A provision that is conditional, particularly or%n;en' ?f"[he
act1oq by the Member State to implement the provision, will not b g;S o
effectt\fe. An obligation that is conditional may, however l;ecome unco‘3 d'!#mﬂy
_In particular where the provision imposes an obligation ’011 the Membe? S:tlonal.
1mp1.ement. the provision within a particular time, the obligation, if suffi e
precise, Wllll. become unconditional on the expiry of the time-limi‘; 1 T
; A pr}cl)\nsmn Wth]-J does not specify how an objective is to be achieved, byt
ea:ves_t e M_ember State a discretion as to the appropriate means for achjevi :
pbjectlve, will not be directly effective.!'® The application of a provisi o
mvolve the evaluation of economic or other factors by institutio}lj-ls of 1tc})ln e
ﬁ;hkis ;hehprohil?ition on state aids that are incompatible with the Co;n]ig;
rket. Such provisi i judici
e B djlj-ect]y gf‘}se :;?; l?;a unsuitable for judicial enforcement and may not
A provision may confer a right on an individual but permit 2 Member Stat
derog.at_e frpm that right in certain circumstances—such as the pr iton
pemnttmg limitation of the right to free movement on grounds of ubllzcowsll'On
and security.*® Such a provision can be directly effective. The creatiolil of th i
is not degendent on the implementation of the measure by the Member Sta‘re .
the exercise of discretion to derogate can be controlled by the national ¢ u(?r’tand
ensure that no irrelevant factors are taken into account.” Similarly. Where (];U ]S -
prowld_ed for certain exemptions to be applied in relation to liabili,ty to tax u (ailw
COlldlt.l()IlS laid down by the Member State, an individual who could demonqi f‘f
that his case fell within the scope of the exemption was entitled to rely 0; ;}:;

gislation, may be
1t of Justice hag

14
%izz;wee. bgs [Clgze; (?Eti(ﬁjf‘gﬁ Ahrfzed Saeed . Flugreisen v Zentrale zur Bekampfune' unlauteren
i o} Shep]her& hl;a ,323,:,;}](61 gtz)ugn;s;llouA élva.s considered and left unans.rercd in R. v HM
ﬁ;@forcemem of Ewrapean Cormmunity Law (1996)2::2;5;11 717 See sl Qe Remedies and the
Case C-201/02 R. (Wells) v Secretary
[2004] 1 CM.LR. 1027 (failure by plann
under Dir.85/337; authorities obliged to t
remedy the failure and for national o
suspended).
¢ Sec, e.g., Case C-147/0] 5 3
Wien [2003] E.CR. I-11365. ebert Hie ool ity
""" Defrenne v SABENA [1976] E.C.R. 547.

18
Case 14/83 Von Colson and Kamann v Land Nordrhein-Westfahlen [1984] E.C.R. 1891

See Case 77/72 apolon; VvV va .
7/7 C LPOLORZO M, v 9731 E.C R. 611 1di that what i ) [FEU 18
. ho! g 5 w Art 01 E

of a decision by the Commission. The final s i
! e : sentence of what is
E?f\:cftﬂt]i?gi)gFEU. whlchhproE])JJblts Member States from putting a measure granting State aid into
ommission i 3 g : i i
5 as been informed of the measures and ruled on their legality, is directly

0 Art.48(3) and Dir.64/221.

21 Q
Case 41/74 Van Duyn v Home Office [1975] Ch 358 and Case C-374/97 Feyrer v Landioeis

Rottal-Inn 199 ] ECR I-5153 and see, e ome ase. -397 a -403/0 eiffer
1

r.)f State for Transport, Local Government and the Regions
ing authority to carry out environmental impact assessment
ake all general or particular measures within their powers to
ourt to determine if planning consent can be revoked or

GinbH v Abgabenberufungskommission
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provisions of the Directive and the Member State cou!d_ not rely_on itfs own failm;g
to lay down the conditions in order to avoid the provisions having d_lrect effect.

Other provisions of EU law may be intended to govern relations between
Member States or between EU institutions and Member States and may not be
intended to confer rights or obligations on individuals and may not, therefore, be
directly effective. Procedural obligations imposed on Member States, SL_Lch as
obligations to consult® or to provide information to the ]_Eurppean Conm1551on,
may be imposed to enable the relevant European institutions to monitor or
co-operate with the Member States. If so, they are ur}llkely to c_onfer rights on
individuals enforceable in the national courts. It 1s uncerta.m whether the
provisions governing responsibility for processing asylum claims as between
different Member States is intended to regulate relations between Member S_tates
and, so are not directly effective,* or are intended to give rise fo r;ghts
enforceable by individuals. The Court of Justice considered thgt a provision
| conferring a discretion on Member States to assess an asylum clalm,. rathe_r tha_n
returning the asylum seeker to the Member State responsible for dealing with his
claim, did nat give rise to any obligation to do s0.*

There -are, however, a very large number of articles of the.TFEU and
provigions of secondary legislation which are sufﬁciently_ precise and are
intended to give individuals rights which they can rely upon in national courts.
Thess include rights in the area of free movement of workers, freedom of
ssiablishment and freedom to provide services, competition law, employment
equal rights for men and women, agriculture, and many other areas.

17-010

17-011

Partial direct effect

The Court of Justice has, on occasions, held provisions to be partially directly ~ 17-012

effective. The Court has done this where some part of the provision is capable. of
application in certain areas by national courts, but where further implementing
measures are necessary for the provision to be enforceable over the whole range
of its contemplated application. In Defrenne*® the Court of Justice accepte_d that
what is now Art.157 TFEU guaranteeing equal pay for equal work was directly

22 See, e.g. Case C-141/00 Kugler Gmbh v Finanz for Korperschaften I in Berlin [20021. ECR I-6833;
Case C-45/01 Christoph-Dornier-Stiftung fur Klinische Psychologie v Finanzamt Giessen [2003]
ECR I-12911. o .
23 Gee, e.g. Case 6/64 Costa v ENEL [1964] E.C.R. 585 at 595 (ubhga‘tlou on.Membgr Stat_cs 1mppsed
by Art.97 (ex Art.102) to consult with the Commission before taking action wl.uch might d.llstort
competition was relevant to relations between the Member States and the Commission and did not
create individual rights). B
24 That is how the domestic courts in England and Wales understand the position: see, e.g., R. (MK
(Iran)) v Secretary of State for the Home Depariment [2010] EWCA Civ 116: '
25 (Case C-4/11 Germany v Puid [2014] 2 W.L.R. 98. Tt is less clear whether this conc.lusmn was based
on the view that the particular provision in question, on its proper interpretation, c.onferred a
discretion on the Member State not a right on the individual, or whether the Court of Justice saw the
provisions of the Regulation as regulating relations between Member States.
3% Defrenne v SABENA [1976] E.C.R. 547. The Court of Justice has subgeqqegtiy .acccpted.th.at
Art.157 TFEU (ex Art.119 EC) is directly effective in relation to indirect dxscr}mmatlm.l, that is in
relation to measures which appear to affect both men and women but in practice have a
disproportionate adverse impact on women which camnot be objectively .just1ﬁed on grounds
unconnected with sex: see Case 96/82 Jenkins v Kingsgate (Clothing Productions) (UK) Lid [_1981]
E.C.R. 911, Tt seems that Art.141 (ex Art.119) will only fail to produce direct effect in relation to
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dffec;lve in so falj as direct discrimination was concerned. That Article wa

aslefi IT)}/I effécnve in so far as indirect or disguised discrimination was c;onceS o
: rther Jmplen?entlng measures would be necessary to set out crit e
identifying such discrimination, i

Temporal limitations and pProspective direct effect

A provision is usually directly effectjve from the date on which the obligag

;:;une'mt_o ‘forc.e, not merely frqm the date on which the Court of Justice holc% aﬁi)n

Ofet]g); olvwlon cisddIrect]y effective 27 A ruling of the Court of Justice is declarito x;
'aW and does not create new rights. The i i i

pf Tustice to a provision of EU law claff*iﬁes and ?é;?;:tigﬁeggﬁn szthe e

it shoulFl have be;n understood from the time of jtg entry into forcg 28 T}TCOPE .

of Jl_lstlce may In exceptional circumstances limit the temporal- effec?t CO(}LU:

was, objectively, significant uncertainty as t i
; $ to the proper meaning or applicat;
of EU law. Secondlyl, the application of the ruling of the Cougt ongusticF::p\:i:g]t:iI‘;

[:‘31253;2:1 d_i;cx-itptjl]ei]tlior'g’, that is discrimination which requires the adoption of further national

0 Identity the diserimination and i i 1 : oRl
s o o o e nd cannot be identified simply from a consideration of the
¥ Case 309/85 Barra v Belgian §

gian State and The City of Liege [1988] BE.C
g~2sﬁe2@/88 Ba(r:ber v Guardian Royal Exchange Assurance GI”D.;fp [1991]JQ B .524355. o e
» 6.z Case C-481/99 Heininoer v Buveric iensbank AG |

}9291 i bl Jed ayerische Hypo-und-Veriensbank 4G [2003] 2 CM.LR,
» g2003] 2CM.LR. 1291 at [51],

s ;i;zﬁlfzzcéiﬁﬁsi[aizz;v Q:.riuem-ny of Liége [1988] E.C.R. 379. Sce also Case 112/83 Sociéte
s Fr 4 v ddministration des Dowanes et Droite Indi 2 i
i i v . roits Indirects [1985] E.C.R. 719 (in

" ourt of Justice even held it could limi its j
i 1 i e : oul 11111.1 the effect of its Judgment to
ey apply the judgment to the Case in which it declares the regulation
ES| S ;. ;
Bms::} :Aéoff:;;fﬂ?/;ﬁ]R.C(Bzdar) v Ealing London Borough [2005] Q.B. 812; Case C-73/08
2 ent de la Communaute francaise [2010]3 C.M.L ’
o e a ai -M.L.R. 20 at [89]-[95].
s :;:, zg (éaﬂssce CC 432]33/2;15 R‘;cha'rd.; v éeggeta:y of State for Work and Pensions Lg()(.‘ﬁ]ﬁ][E ij 1-3585
See, e.g. - rezinski 7] E.C.R. 1-513 at [59]-[61]: Cas R (Bi .
Ealing London Borough [2005] Q.B. 812 at [69]-[70]. PRGLE Byt 2o i
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the first time that the definition of pay in what is now Art.157 TFEU included

contracted-out occupational pensions and required the elimination of different

pension ages for men and women. Member States and employers and pension

funds had reasonably believed that that provision of EU law did not apply to this

situation, not least because secondary European legislation (wrongly) expressly

authorised the deferment of equal treatment with regard to pension ages in

occupational pensions. Further, applying the ruling retrospectively would upset
the financial balance of many occupational pension schemes. The ruling would

therefore only apply to pensions payable in respect of years of service after the
date of the judgment’® In another case, the Court of Justice extended the
principle of non-discrimination against EU nationals to fees charged for
university education. They limited the effect of that judgment by holding that
higher fees paid by EU nationals before the date of the judgment were not
recoverable. There, the European Commission had written to the Belgian
government indicating that the imposition of different university fees for
non-nationals did not contravene European law. The Belgian authorities were
therefore juctified in considering that the relevant Belgian legislation was
compativie with European law. Further, the Court of Justice was concerned about
the f'naucial effects on universities of allowing retrospective claims. In another
case, ‘the Court of Justice limited the principle of equal pay for equal work to
claims arising after the judgment because of the potentially devastating effect on
employers of allowing retrospective claims.?’

The Court of Justice alone can determine that the temporal effect of its
Jjudgment is to be limited. National courts cannot limit the effects of a judgment
in this way and must regard a judgment as being declaratory and applicable
retrospectively to claims arising during the period before the judgment, unless the
Court of Justice expressly rules otherwise.*® Even if a temporal limitation is not
imposed, national law will generally have procedural rules prescribing the time
limits within which a claim, including a claim for breach of EU law, must be
made. National time-limits are compatible with EU law provided that they meet
certain conditions.*® Temporal limitations need to be distinguished from national
time limits. A temporal limitation is imposed by the Court of Justice and provides
that a right derived from EU law may only be relied upon and, therefore, only
creates rights, from the date of the judgment of the Court of Justice. A time-limit
in national law applies when a right derived from EU law exists but national law
requires that a claim to enforce that right be brought within a prescribed period.“°

# [1991] Q.B. 344,
* As clarified in Case C-200/91 Coloroll Pension Trusiees v Russell [1995] 1.C.R. 179; Case

C-152/91 Neath v Hugh Steeper Ltd [1995] LC.R. 158; see also Case C-128/93 Fisscher v Voorhuis
Hengelo BV and Case C-57/93 Vioege v N.C.LV. Insituut voor Volkshuivesting B.V. [1995] LC.R. 635.
¥ Blaizot v University of Liége [1988] E.CR. 379.

37 Defrenne v SABENA [1976] E.C.R. 547

* Barra v Belgian State and The City of Liége [1988] E.C.R. 355.

** See below on need for such rules to comply with the principle of effectiveness and equivalence.
4 See Case C-231/96 Edis v Ministero delle Finanze [1998] E.C.R. 1-4951,
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Regulations

Artlcie.288 TF EU provides that the institutions of the European Union m
regul_agons, issue directives and take decisions. The TFEU itself containsay rngke
provisions authorising the institutions to take legislative or executive ac:tiosp'm:]ﬁc
varlous areas of economic activity covered by the TFEU and will usuall e t'he
which of the various measures may be used, Article288 TFEU al e
legal effect of each measure. i
Article 288 TFEU provides that regulations are bindine i i i
are c_llrec_tl_y applicable in all Member gStatas. One of i?hf:1 r;%;?egtlﬁ;c?sﬁ;?g'am
app_hcablhty is generally taken to be that the provisions of regulations em:Ct
?Réjlorlxal_ law without any neec_l for _irnplementing measures by the Member St]:.tzr
= gT% ;t[lj)nsh are capable of being duregtly effective in the same way as provisions;
4 , that is, _they may confer rights and obligations on individuals which
they may enforce in legal proceedings before national courts.*! The same test fi
direct effect applies, that is the, provision of the Regulation must be sufﬁ:iint?;

precise, clear and unconditional to be capable of judicia

D | enforcement ag it

Directives

Article 238 TFEU provides that a directive “ . . . shall be binding as to th

to be achrgved, upon each Member State to which it is addressed but shaﬁ EBSUH
to the_ national authorities the choice of form of methods”. In other ea(;fe
directives Slet out the objectives that are to be achieved butnleave the rosdl
1pethqd of implementation to the individual Member St;ltes The consgifs: >
du"egtl_on to the Member States to bring about the changeslin neiiona] la: o)
aFlmlqlstratlve practice necessary to achieve the stated objectives. A 3 fJ‘T
dlrectlyf_zs expressly contemplate further implementing measures b ]JS tsf(fl
fiuthorltles. They invariably set a time-limit within which Member StZteqa N
lmplement the directive. Although directives contemplate further in '0'61‘ ear;'nto
action by a Member State, the Court of Justice has held that the prn;n;ic;;lsnof E
d]rectlve.may_halve direct effect if they are sufficiently precise and _“.‘wbnditio |
gnd the tlmle—.lnmt for implementing the directive has passed.*? F‘l'“aﬁérmore i

If: the. directive has been implemented into national law thb‘[;I’OViSiOH, e\i_ﬁ'ﬂ
directive may still be relied in the national courts if, in fact: the full and eftgeciiv:

41 : =

) Case 106/77 Amministrazione delle Finanze dello Stato v Simmenthal S.p.4. [1978) E.C.R. 629 and

Rec, eg. Case C—253/0(‘] Munoz v Cia SA v Frumar Ltd [2003] 3 W.L.R. 58 (prov'isi.on.s of EU

42egulatlon t?uforceable in civil proceedings in national courts). h

127518; t[:2g9 in : domestic cuurti R. (Jaspers (Treburley) Ltd. v Food Standards Agency [2013] PT.S.R

o ]-{45] (EU Regulation part of domestic law but did not create an enforceable oblij atio.n.orll

121 viduals to pay charges for meat inspections). “
See, ¢.g. case C-9/81 Becker v Finanzami Munster-Innenstadt [1982] E.CR. 53 at [25] of the

Jjudgment; Case C-62/00 Marks & i IS8
et b rks & Spencer Plc v Customs and Excise Commissioners [2003] Q.B. 866
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application of the directive is not ensured by the implementing measures or if the
implementing measures are not understood or applied in a way which achieves
the results required by the directive.**

The Court of Justice clarified the position in relation to directives in the
Marshail case.® The provisions of a directive may be relied on by an individual
in legal proceedings before national courts, but only against the State or an
emanation or organ of the State. Directives cannot impose obligations on
individuals and, therefore, neither an individual nor the State can rely on the
provisions of a directive as against another individual. The fact that enforcing the
provisions of a Directive against the organs of the state may have an adverse
effect on third parties does not, however, prevent the directive being directly
effective and capable of being relied upon in the national courts. Thus,
obligations in the planning field, such as the obligation not to grant planning
consent without consideration of an environmental impact assessment, are
obligations imposed on the organs of the state in respect of the exercise of their
planning functions. The obligations are capable of being directly effective and
enforced in the national courts notwithstanding the fact that enforcing that
obligation against the authorities may have adverse implications for individualg.*¢
Directives “are therefore regarded as having “vertical” direct effect but not
“horizantal” direct effect. The reasoning underlying this limitation is akin to
Fielish law notions of equity and estoppel. Directives impose obligations on
Momiber States to achieve certain objectives and grant certain rights to their
individual citizens. It would be inequitable for Member States which had failed to
take action to confer rights in national law to take advantage of that failure by
claiming that no rights in national law existed, and that provisions of directives
were not directly effective and could not grant individual rights enforceable in
national courts. Member States would be profiting from their own failure to
implement the directive in national law.

The position has been complicated by recent decisions of the Court of Justice.
The Court has held that provisions of a Directive may in fact reflect a specific
implementation of a general principle of EU law. That general principle may be
enforceable in a national court to preclude the application of a national law which
contravenes the general principle even in a case involving only individuals and
even where the provisions of the Directive itself could not be enforced by one
individual against another. Thus, in one case, an individual brought a claim
against a private employer contending that, under domestic law, she should have
been given a certain number of months’ notice of dismissal based on years of

service. The national law, however, excluded years of service prior to the age of
25 from the calculation. The individual could not enforce the provisions of the

4 See Case C-62/00 Marks & Spencer Plc v Customs and Excise Commissioners [2003] Q.B. 866 at
[27] of the judgment.

45 Case 152/84 Marshall v Southampton and South-West Hampshire Area Health Authority
(Teaching) [1986] Q.B. 401, The Court of Justice reaffirmed that position in Case C-91/92 Paola
Faccini Dori v Recreb Srl [1994] E.C.R. 1-3325 at 3355-3358, [19]-[30]. National courts are,
however, under a duty to interpret national law so far as possible in a way that achieves the result
required by a directive: see below at 17-033.

46 See Case C-201/02 R. (Wells) v Secretary of State for Transport, Local Government and the
Regions [2004] 1 CM.L.R. 1027 at [54]-[58] and to like effect in the Court of Appeal R. v Durham
CC Ex p. Huddleston [2000] 1 W.L.R. 1484,
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Directive prohibiting discrimination on grounds of age against the empl

could, however, rely on the general principle of non-discrimination F\:ﬁe];' i
part .O.f th_e general principles of EU law, to preclude the applic;tio o
provision in t}_m: national legislation excluding years of service prior to ﬂ? .
25 in calculating the amount of notice to which she was entitled 47 i

Definition of emanation of the State

Directives are only enforceable against organs or i
public authorities. The Court of Ju%tice has%le]d tha::3 1;13[131(1)3;;0;5 a(rjlfetr]:lf':uli?te i
the State for these purposes if . . .the body was subject to the authority or cxild
of the Stalte or had special powers beyond those which result from th aoni ]
tules applicable to relations between individuals”.*8 Thus, the Court efHOI”H_lal
has ru.]_e_d that national tax authorities,*® local or regionai authoritiesOSO '
a_uthormes providing health services®' and constitutionally independen’t
ties responsible for maintaining public order such as the police,*? are o -
the State, The‘ Court of Justice has referred to a number of faétors in rreg: Uth “
these conclusions, including the fact that a body’s functions and com i
werfe govdemed by legislation,®® its members were appointed by the Stﬁ?:flzoﬁ
er 3 . . . ¥ 1
If)undzzn;y 3}4:2;;);5'5161& normally performed by ordinary individuals>® and it was
In the context of publicly owned corporations, the Court of Justice has ruled
that such a body will be an organ of the State if, whatever its legal form 1'[‘;uhe
been. made responsible pursuant to a measure adopted by the State for rov!'d' r:
public service under the control of the State and has special powerlg 0 - -
above those powers enjoyed by ordinary individuals.>” In applying that rul;[lfr ﬂﬁd
Hogse of_ Lords had held that British Gas was an emanation of the State ig= :he
period prior to privatisation when it was still a publicly owned corporation 5;1 "“wc
Housg attached significance to the fact that it had a statutory duty to prov S s
supph_es. and (_iid so under the control of the State. Its members were apﬂtulf'l ﬁg‘t?s
the munister, it was responsible to the minister who could issue d;I'L‘lzI‘OIllSLe ty
how it pe.rf_cn-med its functions and could require the payment of eﬁr )lu; re o
to _t}_le minister. Statute also provided that no other person ".c)“’dl su IVGDUB
British Gas therefore enjoyed powers over and above thos="ciio dd b g
individuals, e
_ Two questions still remain to be determined. First, are a i
industries also emanations of the State? The Court (;f Ap;flzaﬁtgzrs%ue?ill CtE;;) gﬁg

public
uthori-

47

See Case C-557/07 Kucukdeveci v Swedex GmbH & Co. [2011] 2 C.M.L.R. 27 at [48]-[56
Case C-188/89 Foster v British Gas Corp. [1991] 2 A.C. 306 at [ Sj 01; ll.lev' d. L o
Case 8/81 Becker v Finanzamt Munster-Innenstadt [1982] E.C.R. 53 jucement

C;sc ;0:;/88 Fratelli Constanza Sp.A. v Commune di M’ilan;) [.19—89].E.C.R 1839

4011. arshall v Southampton and South-West Hampshire Area Health Authority (Teaching) [1986] QB.
3 Case 222/84 Joknston v Chief Constable of the Royal Uls

z Sec Case 31/87 Beentjes BV v Holland [19);38] E.CJ.R{ AID(Z';?r weniablay LA R

. [1988] E.C.R. 4635 and see Marshall [1986] QB. 401

= Johnston v Chief Constable of the RUC [1987] Q.B. 129

Beentjes BV v Holland [1988] E.C.R. 4635. .

Foster v British Gas Corp. [1991] 2 A.C. 306.

Foster v British Gas Corp. [1991] 2 A.C. 306.

48
49
50
51

56
57
58
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Royce prior to privatisation was not an emanation of the State.>® The ruling is
surprising as publicly owned utilities would, in the light of the ruling of the Court
of Justice in Foster, appear to fall within the definition of organs of the State.
gecondly, what is the position of the newly privatised utilities? Many of the
features referred to by the House of Lords in Foster are absent, such as the power
of ministers to give directions, to require payment of surplus and the enjoyment
by the company of a statutory monopoly over the provision of services. The
public utility companies are still regulated by the State and need to be authorised
by the State to provide service. Once licensed, they are subject to certain duties
and have certain powers in respect of providing the service. On one occasion,®
the High Court has held that a newly privatised water company was an emanation
of the State, applying the tripartite test set out in Foster v Brifish Gas,®' namely,
whether the body has been made responsible for providing a public service, has
special powers over and above those enjoyed by an individual and is subject to
State control, The first was satisfied as the relevant statute imposed a duty on
every water undertaker to develop an efficient system of water supply. The
second was met as the privatised company had special powers including powers
to enter.iund and lay pipes. The third was satisfied as the Secretary of State had
sufficlent control over the company; he appointed them as a water undertaker and
couid terminate the appointment and he and the regulator had wide regulatory
cortrol.

The Court of Appeal has emphasised that the courts ought not to adopt the
rigid, three-fold classification applied in cases involving commercial undertak-
ings to other types of bodies. Rather there are a number of indicia which point to
the appropriateness of treating a body as an emanation of the State none of which
is conclusive.5? In that case, the Court of Appeal was dealing with a
voluntary-aided school, that is a body which was originally a purely private
school established by the church, but which was now “voluntary aided” in that a
large amount of its funding was provided by the State and the school had, to a
large measure, been integrated into the state education sector. The Court held that
the three-fold test applied in cases of commercial undertakings was not
appropriate in considering the status of goveming bodies of such schools and
concluded that the governing body was an emanation of the State.

Directives may be invoked against a body which is an organ of the State,
regardless of the particular capacity in which it is acting in the particular case. It
is not necessary for an organ of the State to be acting in a public capacity for a
directive to be enforceable against it. Public authorities acting as employer rather
than as public bodies have had directives relating to equality in employment
matters enforced against them.®® This raises an anomaly in that employees of
public bodies may be entitled to enforce rights derived from EU law but
employees of private employers are not so entitled. As the Court of Justice has

5 Doughty v Rolls Royce [1992] LC.R. 358.

0 Griffin v South Wesi Water Services Ltd [1994] LR.LR. 15.

611199172 A.C. 306.

National Union of Teachers v Governing Body of St Marys Church of England (Aided) Junior
School [1997] L.CR. 334.

&3 Marshall v Southampton and South-West Hampshire Area Health Authority (Teaching) [1986]
Q.B. 401; Johnston v Chief Constable of the Royal Ulster Constabulary [19897] Q.B. 129.

&
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Pomted o1._|t,“ the. anqmaly can be easily rectified by the Member Stat
implementing the directive in national law as it is required to do. d

Test for direct effect

Duect1ves must also satisfy the same test as Treaty provisions in order t b
directly effective. Directives will usually provide a time-limit within %' :
Member States are required to implement the directive. Provisions of a djrw ¥Ch
will only be directly effective once that time-limit has expired.®® “a

Decisions

Article 288 TFEU provides that decisions are to be binding in their entire
those to whom they are addressed. Decisions are used for a variety of pu t(B)’ 2
Thc_ay may be addressed to Member States and require the Member Stafe :E tsi&
action such as abolishing an unlawful state aid, or they may authori E’the
Membgr_State to take particular action such as imposing import res‘rrictionsse -
De_mslons addressed to Member States are directly effective providin, the.
suﬁlic_lently clear and precise to enable judicial enforcement.5¢ Tn pI‘ilCi Blfﬂl'e
decision addressed to an individual would also seem to be directly eff ti g
enforceable against the individual addressee. i

Agreements between the EU and non-Member States

The TFEU expressly provides that the European Union has treaty-making po
in certain fields.*” More importantly, the Court of Justice has held that \Ehlz:r:v fg g
TFEU confer:s power on the institutions of the EU to take action within th:
Buropean Un1on in a particular area, the institutions have an implied power to
;f;;ludgg %;en‘lationall agreements with non-EU countries in respectpof w i
ers. e mternal powers or jurisdicti i ke
s et extefn o al?e' Jurisdiction of the EU carry with them mpiied
The pl’(.JVI.SI'DnS of agreements with non-Member States can-have direct
effect.* It is irrelevant that the provisions may not be directly eff: “Ii‘:e -within th
non-Mg:mber State. The test for determining whether Treaty db'rovisions ang
regulations are directly effective applies.” The Court of Justice }fas emphasised
that the approach to interpretation of provisions in an agreemeI:lt wiet:h

64 ]_n M L

?.B. 40411}':?:[2[2\: F‘S()lz.]zz-fhampton and South-West Hampshire Area Health Authority (Teaching) [1986]
S Al . o

CHig;Z I:j;r?’.f Pfubbéfco Mm{stera v Rarti [1979] E.C.R. 1629; Case 62/00 Marks & Spencer Plc v
i duﬁ;lxc;ﬁe o.nzzz?su_mers [2003]_ QB. 366. A Member State must also refrain from taking
o w—— g the period o.r implementation which would seriously comprontise the result intended
) chicved by a directive: see Case C-129/96 Inter-Environnement Wallonie ASBI [1997] E.CR
= 11 and Case C-144/04 Mangold v Helm [2005] E.C.R. 1-9981. i
. gase 9/70 Grad (Franz) v Finanzamt Traunsiein [1970] E.C.R. 825.

ce Arts 216 to 218 TFEU.,

8 Opinion 1/76 on the Laying-up Fund for Inland Waterways [1977] E.C.R. 741

Hauptzollamt Mainz v Kupferberg (CA) & Cie KGad Case 104/81 ['19.82-] E C R. 3641
See, e.g, Case C-37/98 R. v Secretary of State for the Home Department E,.‘x ;U.‘Savas. [2000] 1

W.L.R. 1828 at [41]-[44]; - i e
RSL28]. [41]-[44]; Case C-268/9% Jany v Staatssecretaris van Justitie [2003] 1 CM.LR. 1 at

69
70
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non-Member States differs from that used in interpreting the TFEU and even
where the same words are used in both they may mean different things.”" The
reason for this is that provisions of the TFEU have to be interpreted against the
general objectives set out in the TEU and the TFEU which aim at uniting the
different national markets into one common market. Agreements with non-
Member States will not necessarily have similar aims and will be interpreted

accordingly.

C. SUPREMACY OF EUROPEAN LAW—THE POSITION
UNDER EU LAW

The Court of Justice has consistently and unequivocally held that, as a matter of
EU law, directly effective European Union law is supreme and takes precedence
over any conflicting provisions of national law. The supremacy of European
Union law requires that national courts apply EU law in preference to national
law, whether that national law was enacted before or after the relevant provision
of EU law."2 Every national court is required to give immediate precedence to EU
law, and 11ay not wait for the inconsistent national law to be repealed,” or set
aside hy a higher court or a constitutional court. The position is conveniently
siimrarised in Simmenthal,” where the Court of Justice held that the Italian
wourt had to give precedence to European Union law, which prohibited import
charges, over subsequent Italian legislation authorising the levying of such
charges. The Court said”:

“[E]very national court must, in a case within its jurisdiction, apply Community law
in its entirety and protect rights which the latter confers on individuals and must
accordingly set aside any provision of national law which may conflict with it,
whether prior or subsequent to the Community rule.”

This principle was re-affirmed by the Court of Justice in R. v Secretary of State
for Transport Ex p. Factortame Ltd (No.2).”® In that case, the European Court
ruled that the English courts were required to set aside the rules of English law
prohibiting the grant of interlocutory injunctions against the Crown and the grant
of interim relief which would have the effect of suspending the operation of an
Act of Parliament. The Court of Justice held that these rules impaired the full
effectiveness of EU law and prevented the protection, albeit on a temporary basis,
of rights claimed under EU law. The House of Lords accepted that English Courts
must give precedence to EU law, even over Acts of Parliament.””

" Polydor and R.S.0. Records Inc. v Harlequin Record Shops and Simons Records Case 270/80
[1982] E.C.R. 329 at 349-350.

72 Qee Joined Cases 10-22/97 Ministere delle Finanze v In. Co.GE."90 S#1 [2001] | C.M.L.R. 800.
7 There is, however, also an obligation on Member States to repeal the legislation to avoid
confusion: see Case 167/73 Commission v France [1974] E.C.R. 359.

74 Case 106/77 Amministrazione delle Finanze dello Stata v Simmenthal S.p.4. [1978] E.C.R. 629.
7S Amministrazione delle Finanze dello Stato v Simmenthal S.p.A. [1978] E.CR. 629 at 644. See, in
the context of the Charter, Case C-617/70 Aklargen v Fransson [2013] 2 C.M.L.R. 46 at [45].

76 Case C-213/89 [1991] 1 A.C. 603,

77 See below at para.17-045.
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