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3.1 Chapter 3
GENERAL INTRODUCTION

3.1 The first part of this chapter begins in 1858 and traces the
establishment, evolution and modern function of the medical defence
organisations in the UK. The second part of the chapter begins in 1990 with
the introduction of NHS indemnity and describes the establishment and
modern function of the NHS Litigation Authority in 1995.

THE UK MEDICAL DEFENCE ORGANISATIONS
Introduction

3.2 The first part of this chapter describes the generic nature and role of 4
medical defence organisation (MDO) within the UK, illustrated by reference
to the three organisations: the Medical Defence Union (MDU), the Medical
Protection Society (MPS) and the Medical and Dental Defence Union of
Scotland (MDDUS) (nowadays an established UK-wide organisation). The
three organisations are fundamentally similar, but the following sections
include descriptions of key differences.

3.3 The following account has been aided by reference to the websites
of the three MDOs' and in particular the respective annual reports for 2012,
Otherwise, specific documents have been individually referenced.

1 www.mddus.com; www.themdu.com; www.medicalprotection.org/ uk.

3.4 The MDOs find themselves at the hub of modern healthcare for e
simple reason that they exist for the benefit of their members, who ir1un
owe their existence to the patients for whom they care. The sectiors that
follow inevitably refer to a large number of bodies including the Ceneral
Medical Council (GMC), General Dental Council (GDC) and National Clinical
Assessment Service and processes (such as coronial inquestz aiid the NHS
complaints process) that are described in detail elsewhere it this book. These
paragraphs, therefore, do not duplicate those fuller descriptions, but simply
describe the relevant aspects as they impact upon the ritembers of MDOs.

3.5 Dr Robert W Forrest, Convener of the MI2DUS (1902-1910) stated:

‘No member of the profession, however he may have enjoyed immunity from attack
and however confident he may be of the care with which he discharges his duties,
can claim to be free from charges and claims made against him. Such claims are made
when they are least expected and deserved’.

Those sentiments remain true a century later. To facilitate understanding
of the nature and purpose of the modern MDOs, the circumstances of their
creation are reviewed.

1 See, for a full history, Muir and Bell A Century of Care — A History of the Medical and Dental
Defence Union of Scetland (MDDUS, 2002).

Historical background

3.6 The Medical Act 1858 was enacted ‘to regulate the qualifications of
practitioners in medicine and surgery’, introducing clarity to the concept of
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a legally qualified medical practitioner. The Act establishe_d ’The. Generatl
Council of Medical Education and Registration of the United Kingdom’,
lnown then simply as “The Council’. Registrars were appointed to maintain
and publish a register of suitably qualified practitioners. The Councﬂ.was
also charged with publishing a British Pharmacopeia. The benefit to patients
was that they could identify registered doctors, and to this d_ay thg modern
GMC exists fundamentally to register doctors to practise medicine in thc_a UK
and to protect, promote and maintain the health and safety of the public by
ensuring proper standards in the practice of medicine.

3.7 The Dentists Act 1878 introduced a dental register. Only dentists
listed in the dentists’ register could use the title ‘surgeon dentist” or “dental

surgeon’.

3.8 In 1883 the British Medical Journal reported a charge of manslaughter
against two Dulwich practitioners, following the death of a child. The
magistrate dismissed the case as vexatious. Unsurprisingly, the case
generated anxiety, causing the President of the Royal College of Physicians,
Gir William Jenner, to establish a committee to collect subscriptions to assist
with the legal expenses incurred by the two doctors. In a further case, Dr
David Fracley of Chesterfield was wrongly convicted of assaulting a female
patiert ‘n his surgery. He served 8 months in prison before receiving a
pardon. The committee funds enabled all three doctors to return to practice,
i»ul the outrage generated in the medical community following Dr Bradley’s
wrongful conviction led directly to the establishment of the Medical Defence
Union in 1885. Following the resignation of some MDU members, the London
and Counties Medical Protection Society (now known simply as the Medical
Protection Society) was established in 1892.

3.9 A clinical negligence claim against Dr Murray of Leith, in relation
to his management of an infected finger, led to the establishment of the
Medical and Dental Defence Union of Scotland in 1902. As the British Dental
Journal noted in 1903, the fundamental differences between Scottish and
English law and judicial procedures merited, at that time, a purely Scottish
defence organisation. The modern MDDUS is, of course, well established as
a UK-wide organisation.

3.10 The MDU first admitted dental practitioners in 1948. The MPS
subsequently established its own wholly-owned subsidiary Dental Protection
Limited, followed by the Dental Defence Union, a specialist division of the
MDU, in 1994,

Mutual status

311  The Department for Business, Innovation and Skills recognises
‘mutual” as an umbrella term for several different ownership models. The
defining characteristic of a mutual organisation is that ‘the organisation
is owned by, and run for, the benefit of its members, who are actively and
directly involved in the business — whether its employees, suppliers, or the
community or consumers it serves, rather than being owned and controlled
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by outside investors’. The MDO mutual model is generally as stated by the
MPS:

“We are a mutual organisation, meaning that we are owned by our membership. A]|
subscriptions paid by members are retained by the business; we have no shareholderg
to answer to, so members’ money is invested solely for their benefit”.

1 Department for Business, Innovation and Skills A Guide to Mutual Ownership Models
(November 2011) at p 2.
2 Medical Protection Society The Right Choice (2012) at p 4.

3.12  The benefits of membership of the three MDOs, as mutual not-for-
profit organisations, are discretionary. Ultimately the extent of assistance i
determined by the respective Boards of Management under the individual
Memorandum and Articles of Association.

Medical defence organisations and insurance

3.13  The public, lay and health professionals often speak or write loosely,
inter-changing the terms ‘insurance’ and ‘indemnity”. The MDOs are not
insurance companies and the following account is provided to facilitate a
fuller understanding of the evolution and current functioning of the MDOs,

3.14  The Insurance Companies Act 1974 contains no definition of
‘contract of insurance’. In MDU v Department of Trade and Industry’, the cout
considered whether an MDU member against whom a claim was made could
require the MDU to consider whether to conduct proceedings on his behaif
and provide him with indemnity and whether membership constituted a
contract of insurance. The court held that the member did not have = sight
to have proceedings conducted by the MDU on his behalf or to be given an
indemnity and although the member acquired a benefit it did not.saiisfy the
requirements for a contract of insurance®.

1 [1979] 2 WLR 687.

2 Summary of the case by 3 Verulam Buildings; for further detail se>hitp://www.3vb.com/
userfiles/pdfs/Newsletter_Autumn_2008.pdf.

315  Although the MPS, as described above. is @ mutual company, it
established MPS Risk Solutions Limited (an ins‘irance company authorised
by the Prudential Regulation Authority and regulated by the Financial
Conduct Authority and the Prudential Regulation Authority) as a wholly-
owned subsidiary to address the corporate malpractice insurance needs of
doctors and other health professionals'. In June 2012, MP’S Risk Seolutions
Limited withdrew from the insurance market, to enable MPS to focus on its
core business of providing discretionary indemnity. All policies have expired
and the main purpose of MPS Risk Solutions Limited now is ‘to focus on
providing the highest standard of service for claims management, in respect
of those incidents that have been notified and accepted under policies that
were previously in force™.

1 Medical Protection Society The Right Choice (2012) at p 14.
2 www.mpsrs.co.uk (2015).

3.16 Soon after the millennium, the MDU introduced a professional
insurance indemnity policy (although the MDU was not itself an insurance
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company)- Although the non-claims assistance to MDU members continued
solely under a discretionary model, claims assistance now had contractual
and discretionary elements. The policy operated on a claims-made basis. Dr
Christine Tomkins, the MDU’s Chief Executive, described the inter-relation
between the insurance policy and discretionary assistance to the House of
Lords European Union Committee in 2008, and the minutes provide a helpful
summary of the situation at that time'. Although Dr Tomkins was reported
as stating “we believe that doctors should have similar cover if they move

rovider or cease to practise for whatever reason’, the MDU announced in
2013 that from 1 April 2013, as members renewed their membership, they
would no longer be issued with an insurance policy, as going forward the full
range of member services and benefits would be provided exclusively from
MDU funds. The explanation given by Dr Tomkins was that in a ‘prevailing
economic and regulatory environment where low investment returns are the
norm, we (the MDU) believe insurance no longer represents the best value
for money for members’”.

1 http:// www.publications.parliament.uk/pa/1d200809 /1dselect/Ideucom /30/08110604. htm.

317  Whiist the MDU remains a mutual company owned by its members,
MDU Seivices Litd (a wholly-owned subsidiary of the MDU) is an insurance
intermediiary, authorised and regulated by the Financial Conduct Authority
(B_£) for insurance mediation and consumer credit activities only.

Discretionary indemnity versus insurance

318  The three MDOs are mutual organisations that provide assistance
to their members on the basis of ‘occurrence’, meaning members may seek
assistance of the respective MDO so long as they are, or were, a member at
the time of the incident in question.

3.19  Occurrence-based indemnity is often cited by MDOs as a defining
advantage over the insurance ‘claims made’ model (which requires an
insurance policy to be in place at the time the claim is made) as practitioners
leaving an insurance company will need to buy run-off cover, or negotiate
purchase of a ‘nose-payment” (whereby the new indemnifier may agree to
provide retrospective indemmnity).

3.20  Itis generally postulated by MDOs that the very nature of discretion
enables the organisation to extend assistance without being fettered by
the inflexibility of an insurance product whose rigidity may not be able to
accommodate the complex and rapid changes in clinical practice and society
itself. The MDOs do not currently charge an excess or cap cover. Further,
MDOs have knowledge and expertise built up over more than a century
and provide to their members medico-legal advice and assistance over and
beyond simple indemnity for claims in clinical negligence, as described
below. Such extended benefits are generally considerably more limited, or
non-existent, in the insurance market and if provided would normally attract
additional payment.
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Demographic aspects

3.21  The MPS describes itself as the world’s leading mutual defence
organisation, based upon an excess of 280,000 members in more than 4
countries. The main jurisdictions covered, outwith the UK, are Ireland,
South Africa, New Zealand, Hong Kong, Singapore, Malaysia, the Caribbean
and Bermuda, Kenya and others. The MPS does not permit permanent
membership in all countries, most notably the USA and Canada (except to
students on electives).

3.22  The MDU describes itself as the leading medical defence organisation
in the UK, based on a membership which includes more than half the
doctors in the UK. The MDU confines its membership to the UK and Ireland,
although short-term indemnity is available for teaching or supervised
fraining purposes except in the USA, Australia, Canada, Bermuda, Israel,
Hong Kong, Nigeria or Zimbabwe.

3.23  The MDDUS concentrates on the separate legal jurisdictions that
exist within Scotland, England, Wales and Northern Ireland and does not
offer indemnity outside these countries. MDDUS, as its name suggests, has
its historical roots in Scotland and continues to maintain its preeminent share
among Scottish doctors and dentists. Prior to the early 1990s membership
was confined to Scottish graduates or those working in Scotland, but in recent
years growth is predominantly due to an increase in English members. The
2012 annual report states that over 17 per cent of English GPs are MDDUS
members (compared to 9 per cent in 2006), with a total membership in excess
of 35,000, more than 50 per cent of whom practise outside Scotland.

3.24  All three MDOs provide worldwide indemnity for Good Saniaritan
acts. A Good Samaritan act is generally understood as the proevision of
clinical services, without charge, at an incident arising as an-emergency
when the member is a bystander, rather than participating within their
normal contracted duties or clinical practice. Commor ezamples include
attendance at a road traffic accident or a public event, wiere the practitioner
1s a spectator.

The requirement for indemnity or insurance

3.25  There are no current express statutory requirements or provisions
dealing with professional indemnity arrangements for registered medical
practitioners or those seeking registration with the GMC. Indeed, there is
no compulsory statutory requirement for any doctor to be a member of an
MDO or even to have professional indemnity or insurance arrangements'.
However, since 1997, the GMC in its core guidance Good Medical Practice
has placed a professional duty on doctors to have such arrangements in
place. Paragraph 63 states that registered doctors must make sure that they
have adequate insurance or indemnity cover so that their patients will not
be disadvantaged if they make a claim about the clinical care a practitioner
has provided in the UK? Therefore, practitioners in the UK whose work is
indemnified by their employer or covered by NHS need not belong to an
MDQO to satisty this requirement. However, as MDOs regularly point out in
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their educational and marketing activities, the wise practitioner will seek the
wider benefits of an MDO, which are described below.

1 http:/ / WWW. gme-uk.org/doctors/information_for_doctors/14195.asp.
9 General Medical Council Geod Medical Practice (2013), para 63.

326  Standard 1.8 of the GDC’s publication Standards for the Dental Tearm
s;.ates that “You must have appropriate arrangements in place for patients to
seek compensation if they suffer harm’. The only types of cover that the GDC

recognises are:

® dental defence organisation membership, either personally or via an
employer’s membership; N

e professional indemnity insurance held by the practitioner or the
employer;

e NHS/Crown indemnity.

3.27 The GDC does not require dentists to have their own policy and/
or defence organisation membership, but stresses the merits of defepce
organisation membership in terms of the additional support and advice,
particular]y during GDC fitness to practise investigations'.

1 http:/ fwvrw. gdc-uk.org/Dentalprofessionals/Standards /Documents/Guidance%20on%20
indemnriy%20(Sept%202013).pdf.

Nembership

328  Registered practitioners (and in the case of medical practitioners,
holders of a licence to practise) may apply for membership. The applicant will
usually be asked to agree to disclosure of a letter of good standing from any
previous MDO, which will be considered, in conjunction with the applicant’s
declaration of any previous claims, complaints, regulatory, disciplinary or
relevant criminal matters, as part of an underwriting process.

Subscriptions

3.29  General practitioners contracted to provide NHS services are not
generally covered by NHS indemnity. GP subscriptions are normally set
according to the number of sessions the GP works. Junior hospital doctors will
normally pay a subscription according to their stage of training. Compared
to the GP rate, the subscription will normally be relatively modest, as the
NHS normally indemnifies such doctors against claims, so the risks borne by
the MDO are those that are unrelated to clinical negligence. The subscription
normally allows junior doctors a modest private income, such as may be
generated from signing certificates and incidental documents.

3.30  Consultants pay subscriptions that are actuarially determined
according to their speciality and private non-indemnified earnings, taking
into account the historical claims experience of the organisation for the
speciality. Consultants whose work is exclusively NIIS indemnified will
usually pay a basic subscription that provides the non-claims related benefits
of membership, (although in practice the basic subscription may permit and
indemnify a modest private income).
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3.31  Since 1 April 2013, Local Education and Training Boards (LETBs)
have taken on the functions of Postgraduate Medical Deaneries in England,
Some of the 13 LETBs now arrange block indemnity for GP speciality
trainees (GPST) in England directly with an MDO, after considering tenders,
The MDO indemnifies the individual GPST against claims arising from the
GP placement. NHS indemnity is retained during hospital placements but
the individual GPSTs usually continue to receive the additional benefits of
membership of the relevant MDO.

Education and marketing

3.32  MDO:s increasingly provide educational material to their members,
The more traditional means of a journal (delivered by post), lectures, seminars
and workshops persist and retain a useful function, but are increasingly
supplemented by online resources in the form of advice sheets, articles,
e-newsletters and journals, videos and podcasts.

3.33  Education is more than a simple marketing strategy. Practitioners
who are aware of the potential jeopardies that they potentially face when
working (be it a claim, complaint, coroner’s inquest, criminal allegation,
GMC investigation or disciplinary investigation) are wiser, especially if they
are more mindful of simple methods to minimise the risk of criticism; whether
by keeping better records, making appropriate use of a chaperone, or better
communication. Consequently, the practitioner is not only more informed
but also poses less risk to the patient, who in turn is safer, more reassured
and content, and less likely to express dissatisfaction. As a result practitionzi.
will need less formal assistance from their MDOs, whose financial rese¢ryes
will have less demands put upon them, ultimately constraining the future
subscription members will need to pay. Further, the public purse benefits
whenever a formal investigation is prevented. Therefore, ‘an” MDO's
education program is good for the patient and society as well-as tiie member
and the MDO.

3.3¢  Practitioners are more likely to change MDC, than they were a
generation ago, but brand loyalty is strong. The MDOs are commercial
competitors and seek to recruit both neophyte ana established practitioners.
The medical and dental schools are key sources ol recruits. Students may join
one or all MDOs but at qualification will harden their choice to a single MDO.
Increasingly, as described above, MDOs compete to recruit new members in
bulk by tendering for GPST members via the LETBs. The challenge is then to
retain the member when they enter general practice as a salaried practitioner
or partner — a challenge hardened by the possibility that the partnership may
have existing group membership of another MDO.

24-hour advisory helpline

3.35 A member’s first contact with their MDO is usually via the
telephone advice line. MDOs recognise the value their members attach to
this resource. The vast majority of contacts occur during the working day
but the availability of 24-hour medico-legal advice reassures members. The
initial contact is normally with a medico-legal adviser (MLA), or dento-legal
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adviser (DLA), who may be supported by colleagues with a background
in nursing or practice management. Whilst many calls are concluded with
verbal advice, the advice line is the portal for most new written files. The
range of advice and assistance is described below.

Medico-legal advisers and dento-legal advisers

336 MLAs are registered medical practitioners who are expected to
participate in the GMC's re-validation process and to retain alicence to practise
as MLAs. Most have previous clinical experience as a general practitioner
or a hospital-based specialist, holding postgraduate qualifications such as
Membership of the Royal College of General Practitioners or a specialist
college such as the Royal College of Surgeons or Royal College of Physicians
and increasingly, higher clinical doctorate degrees. Most MLAs already

ossess, or acquire early in their medico-legal career, an undergraduate or
postgraduate legal degree. Increasingly, MLAshavealso completed vocational
legal training, and a few have also practised as a solicitor or barrister. Many
MLAs have a higher degree in medical law. Increasingly, ML As are Members
(or Fellowsjof the Faculty of Forensic and Legal Medicine of the Royal
College of Phrysicians (FFLM), that was inaugurated in 2006.

337 . DLAs have a similar background to MLAs, albeit with clinical
experience in dentistry rather than medicine. DLAs often continue to
Lndertake some clinical work. Currently, DLAs are not eligible to become
Members of the FFLM, but may apply to be examined for the Faculty’s newly
introduced Diploma of Legal Medicine.

The role of the medico-legal adviser and dento-legal adviser

3.38  MLAs and DLAs participate in the telephone advice rota, as above,
but the majority of an MLA’s time is spent on a range of written files, as
described below.

3.39  Asmall number of members become very distressed during GMC or
disciplinary investigations in particular. The MLA is well placed to support
the member and ensure that the member is consulting their GP and obtaining
occupational health guidance and by flagging up specific agencies such as
the BMA'’s ‘Doctors for Doctors” service!.

1 http://bma.org.uk/practical-support-at-work/doctors-well-being /about-doctors-for-
doctors.

340  The role of the adviser in relation to claims files varies across the
three MDOs. Some advisers work exclusively in non-claims related work,
alongside medical or dental colleagues who are committed entirely to
claims. Other advisers have a dual role, working in conjunction with claims

]Elandlers. All advisers work closely with solicitors (whose role is described
elow).

341  Advisers participate in educational activities across the full
Spectrum, from medical and dental students to general practitioners and
Specialists, which include workshops, seminars, formal lectures and specialist
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conventions, often with support from marketing colleagues. Advisers algg
contribute to the individual MDO’s own publications, including journalg
newsletters and press releases, and externally to the medical presg
Occasionally advisers will be interviewed on radio or television in relation tg
topical medico-legal matters.

With experience and seniority advisers may also participate in additional
roles such as underwriting, risk-management and liaison with externg|
agencies.

Legal services

342  Legal services are a major expense but play a key role within the
wider function of an MDO. In recent years MDOs have developed in-housg
legal divisions. The major saving for MDOs is VAT. However, the numbey,
flow and complexity of cases cannot be absolutely predicted. Consequently
the MDOs require the assistance of external specialist legal firms, negotiating
rates within a service level agreement. In-house and external solicitors will
instruct barristers from specialist chambers, where appropriate.

Assistance to members

3.43  The need for medico-legal advice grows year on year. In 2012, the
MDDUS advisory team handled 5 per cent more member contacts (telephone,
email and letters) than the previous year, continuing a seven-year rise.

3.44  Members may seek assistance with a variety of matters: The
fundamental requirements are that the practitioner is a member oi the
relevant MDO at the time of the incident in question and that the nature of
the assistance falls within the remit of the MDO.

345  The MDOspublish indicative membership guides totrform members
of what is normally included and not included in their membership. The
key element is that the incident should arise from the bona fide practice of
clinical medicine, although ultimately all assistance 12 at the discretion of the
individual board of management.

3.46  Assistance to members is broadly ‘non-claims’ or “claims’ (although
of course many non-claims matters have the potential to evolve into a
claim). ‘Non-claims’ matters are sub-divided as follows. The distinctions are
arbitrary as they may overlap, morph or evolve into more than one category.

Non-claims assistance

Advice

347  Many telephone requests for advice are straightforward and are
closed at the end of the call. Such calls include advice on disclosure of records,
consent and confidentiality. Some scenarios are complex and challenging and
may generate a written file, allowing time for considered advice to be given
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i ini ice line
here appropriate, a formal legal opinion to be sought. The advice
?;g{f msin irﬁ’ﬁal%ortal for the following specific categories of assistance.

Crime

48  Crime is an uncommon reason for members to contact an MDO, but
iminal allegations have considerable personal impact upon a medlcal or
f:lental practitioner and the additional potential to generate disciplinary and

regulatory processes.

349  The most common criminal scer}a{*ios that rr'lemb_ersl face are
u.m*elated to their clinical practice — drink-driving, altercations in mghjc—dubs
and domestic scuffles — and would not normally attract direct assistance
from an MDO. However, the adviser has the opportunity to ensure members
know when they are obliged to inform t_he GM_C1 (and other bodies sug:h
4 the NHS England Local Area Team, in rglatmn to the Performers List
Regulations). This opportunity is significant in terms of damage limitation,
as the police have historically informed the GMC when a practitioner 1s
charged according to an agreement between ’Fhe GMC and the Association
of Chief Police Officers?. This meant that a falh_lrle 'to inform the GMC pro-
actively risied an investigation and potential criticism by the GMC both for
the incident itself and the failure to disclose. Tb_Le Home fo1ce is ;urrenﬂy
revicwing the circumstances in which the pphce_ share mforn’_tatmn with
rematory bodies at the early stages of a criminal investigation in Englar}d,
‘Aiales and Northern Ireland, as described in the GMC strategy and policy
circular, April 20142,
: v eme-uk.org / puidance /ethical_ ruidance /21184.asp.
; Tt%?;jmm::::r.%];i.gowuké}{ggua]/asse-ts/uploa%ls/ﬁl_es/mot_l.pdf. ) _
3 http://www.gme-uk.org / 164_Thej-1ome_Off}ce_revwW_of,puhce_d1sclosurefof_prcf
conviction_inform ation_about_doctors.pdf 56433 195.pdf.

3.50 Individual MDOs exercise discretion as to whethe_r a member is
assisted with a GMC investigation subsequent to a non-clinically related
criminal matter.

351  Criminal investigations may arise from allegations of inappropriate
sexual contact with a patient in a clinical context; mainly involving a male
doctor and a female patient, but not exclusively. Such allegations are serious
matters for a medical or dental practitioner, who if found guilty are likely to
receive a custodial sentence.

352 Some allegations are vexatious and many arise from silmple
misunderstandings, such as a failure to explain why a particular
examination is required. Miscommunication is not confined to ches.t, breast
and pelvic examination; even fundoscopy, in a darkened room, with close
proximity between a doctor and patient can alarm a_vulnerab]e patient.
Clear explanations, obtaining consent, recording the history and need for
the examination and the examination itself are not only good practice but
also reduce the risk of unwarranted criticism. In particular the adoption of,
and adherence to, a chaperone policy in line with the GMC'’s guidance on
intimate examinations and chaperones is paramount'.

1 http:/ /www.gme-uk.org/ guidance/ethicalﬁguidance /21168.asp.
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INTRODUCTION

W1  Thischapterinthelastedition of thisbook commenced by introducing
What was at the time, the totally new legislative framework, in relation to future
losses created by the statutory periodical payments regime. That regime
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1410 The lump sum and its associated problems were outlined
Scarman over 30 years ago in the case of Lim Poh Choo v Camden and Isi-ﬂl.“
Area Health Authority', when he stated:

"The course of litigation illustrates, with devastating clarity, the insuperab]a Pmbd
implicit in a system of compensation for personal injuries which (unless the p,
agree otherwise) can yield only a lump sum assessed by the court at the h};iﬁ
Judgment. Sooner or later, and too often later rather than sooner, if the parties d;.:.

settle, a court (once liability is admitted or proved) has to make an award of daa
The award, which covers past, present and future injury and loss, must, unde,
law, be a lump sum assessed at the conclusion of the legal process. The awafdisﬁ::
it is not susceptible to review as the future unfolds, substituting fact for estimar
Knowledge of the future being denied to mankind, so much of the award as jg
attributed to future loss and suffering (in many cases the major part of the award) .
almost surely be wrong. There is only one certainty: the future will prove the g

to be either too high or too low’. Wiﬂ|

1 [1980] AC 174.

14.11  Structured settlements, the predecessor to periodical Paymen
arose in the UK in the late-1980s. The early structured settlements W
Byzantine in their bureaucracy, and were seen to restrict the wider use

such settlements. Compensation for personal injury has come a long Wiy
since then. ;

14.12  The first structured settlement in the UK was implemented in 19894y
the case of Kelly v Dawes'. Since then, a number of initiatives and legislaiy
changes have occurred, leading us to the current system whereby perigria!
payments can be imposed by the court. It is perhaps worth outlining &
history of the legislative attempts to move away from the lump suin.

1 (1990) Times, 27 September, [1990] CLY 1724.

14.13  The Law Commission published Consultation Paper 425 in Octobi
1992 and, having received wide-ranging responses, résommended may
changes to the structured settlement system in Paper-1]o 224 published i
September 1994. Having considered the responses £0'the consultation pape;
the Law Commission stopped short of giving the'court the power to impost
structured settlements on one or other of the involved parties.

14.14  Anumber of legislative changes followed. First came the introduction
of the Finance Act 1995, which gave provision in the Income and Corporation
Taxes Act 1988 to secure the tax-free nature of structured settlements. I
enabled defendant insurers to purchase structured settlement annuities o8
behalf of claimants. An annuity is an income stream purchased in exchang
for a capital sum. The annuity providers made tax-free payments dired
to the claimant. However, the Finance Act 1995 did not cover all possible
circumstances in which structured settlements might arise, hence furthé
provision was made in the Finance Act 1996.

1415 Next came the Damages Act (DA) 1996, which was intended
establish structured settlements firmly in the legislation as the safest form
of ‘investment’ in the UK. It led to the provision of 100 per cent protectioh

of structured settlement payments under what was then the Po]jcyholdéﬂ
Protection Act.
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i 1996, the process for
Finance Acts 1995 and 1996, and the DA ; ‘ 55
:ttzict]ﬂred settlements in suitable cases was greatly simplified,
rity of payment was guaranteed in the event that the annuity

a resulﬁ of
ﬁﬂbliShjng
pre Ses;lually an insurance company) ceased to exist.

Pm\fider (

i i lements in
ine this push to establish support for structured settlen
; Fotlil;r‘{v 1fla:ll%e-upF1:emained surprisingly low. The percgwed major flaw
e m was that structured settlements could only be implemented by
thesy> e parties. Despite the ground-swell of support in many

een th o -
ert beﬁt\iﬁ claimant and defendant practitioners often viewed structured

ers, bo it

%melnts with suspicion.

bly, without suitable advice on the benefits of structured settlements,

Arguad yél preference of claimants was in favour o.f a lmnP sum award. Time

ﬂ*ﬂaf‘fm ctructured settlements were not considered in cases that were
ag

md1ment1y suitable for their inclusion within damages awards.

s v Wells' was a landmark case in the history of personal injury.
ined in his judgment a potential resolution to the problems:

vely straightforward. The court ought to be given the power of
ke an award for periodical payments rc?lther than a llulmpfs;lrﬂ
in acOrCpT s. Such a power is perfectly consistent Wlth the principle of fu

2 a,}:ﬂr‘t Eaﬁgffi)isgecuniary {z)ss. Except perhaps for the distaste of personal injury
N\ gfor a change to a familiar system, I can think of no sub‘s‘tantlal argument to
E:{;;i—rary but the judges cannot make the change. Only Parliament can solve the

problem’.
| [1999] AC 345.

iy Wellsv
| ord Steyn o7t

The solution °s relati
ls own 1201101 to ma

r i he consultation paper
In March 2000, the Lord Chancellor ppbhshed t e
‘%alx?\ages: The Discount Rate and Alternatives to Lump Sum Payments'.
Other initiatives followed, including Structured Settlements: Report of the
Master of the Rolls” Working Party.

f e Master of the Rolls” Working Party’s report on S‘Eructured
::t‘tll?ame;[l'i’:s was published in August 2002. The purpose of the Workmgthrtg
was to provide comprehensive, balanced and mformed views. It was ¢ efu_re
by Brian Langstaff QC (as he then was), and comprised rep1resentatlwes1 rom
fhe relevant sectors. The Working Party’s view on lump sums was as follows:

The one thing that is certain about a once and for all lump sum award in rf:sPect
of future loss is that it will inevitably either over-compensate or unde;—comp‘er;bate.
This will happen particularly where the claimant survives beyond the life expectancy
estimated at the date of trial, or alternatively dies earlier. It will frequently be the caise
In practice that there is over-compensation in six figure sums, or, corlrespondmgth Y,
that a combination of increased life expectancy, the cost of care, and (it may be) de:‘
&5t of new but necessary medical treatments is such tha’E the sum needed exceeds
anything that might have been awarded at the date of trial’.

ﬂwy went on to state:

Further, the method of compensation on a “once and for all” basis is most frequently
tade by the multiplication of the annual loss, assessed at the time of the award, ‘F)y a
Multiplier which is derived from assumptions as to investment performance (as Wi

aVe pointed out above), which may be vulnerable to future movements in interes
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rates and which assumes that the cost of provision of services and the spa..

needs that the seriously injured may require will rise in accordance Wi{:E aahﬂ
rather than the National Average Earnings Index, or at some other rate’, e!

They concluded:

’Accordingly, we prefer a system that is better able to meet future needs ag ang
they arise. Such a system may also have its defects — as we shall go on to Point
but we believe the advantages outweigh them’.

14.20  The outcome from the Working Party was the ilnplementaﬁm :
CPR Practice Direction 40(c) relatin g to structured settlements, Whereby ¢
with future losses in excess of £500,000 required consideration as tow -

a lump sum or structured settlement was a more appropriate form of an !

The Practice Direction related onl y to minors or patients (now Profe
parties/beneficiaries), and was subject to the DA 1996, hence the cong
basis remained. That said, it represented a sensible step in the right di'l‘ectif‘
and required the parties in prescribed cases to obtain proper advice,

14.21  This was quickly overtaken by the result of the Lord Chanceﬂo;'g
further Consultation Pa per Damages for Future Ioss: Giving the Courtg
Power to Order Periodical Payments for Future Loss and Care Costs in Pergyy
Injury Cases. This Consultation Paper concluded as follows:

‘That in most circumstances periodical payments are, in principle, the M
appropriate means for paying compensation for significant future financial Jgy

Periodical Payments better reflect the purpose of compensation, which is to o] i ”

the claimant’s prior position. They also place the risks associated with life RUERN
and investment on defendants rather than claimants’,

14.22  The outcome of this consultation was the Courts Act 2093, 55 100-10¢

which provides the courts with the power to impose periodical Payments o
the parties.

The tax-free nature of periodical payments, whethej provided by a st
funding body or by the purchase of an annuity, is‘»nshrined in the Income
Tax (Trading and Other Income) Act 2005, ss 731733

Courts Act 2003

14.23  Consensual structured settlements were replaced on 1 April 2005by
periodical payments.

On that date the provisions of the Courts Act 2003 relating to paymentdf
damages for future pecuniary loss came into force. The courts now have i
power to order those losses to be paid periodically, whether wholly or il
part, if that approach is found to be in the best interests of the claimant,
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ice Direction 40(c) relating to structured settlements Was_sxglfgp‘i
i w no lower limit to the value of a claim where periodica
E r};I)O ropriate. That limit used to be set at ESOO.’OOO in terms
- ?izflif’he structured settlements practice direction. Cases of
rity will always fall to be considered, but claims of much }ests)eé
I }:fvithin scope. What, for example, of .tl“_le unsophisticate
e 70 'Comeodest earnings loss? That type of individual may be best
imant vtvlgl b;lre gular income, thus avoiding worries over management or,
sate

wﬂ;f:gﬁll early dissipation of a lump sum.
WO ]

it

i ‘Gui Periodical Payments’, issued Short_ly
uss e ot pngmGeuift?angif(e);, was indicatifve of a fundamentalist
g r]lfwezlecg)jrﬁ bottorn up assessment of the claimant’s needs. In tl_neor{
appfoiﬁs f}fat the order for periodical anmeréts( provl1ldelsi ffeo)r él;ceaﬂlegl%a;
A i r his need (usua ’ :

:;";e Paid thf apﬁgzpéiztioi:ﬂo(ﬁgr?otherwise. It folloj‘[/vg that there is no

e llJ;\t-ive estimates or extended disputes about life expectancy, alls

= fortszfr(i:‘akll be based on the claimant’s annual needs and will be payable
en

% long as recessary.

i i i 1 palsy aged seven
o le of this would be a child with cerebral p :
~S h?n ::agfaié)y to age 45 according to the defendant’s expert, and
"‘;h zord?ng }t)o the claimant’s. The care and caseoglanagementtgc;sgt; 5168
S i £35,0 er annum 8
i t at the age of 19 from £35, P
B o Unider the m route, life expectancy would need to be
annum. Under the lump su 4 pect: e i,
judicated, in order that an appropriate lump : !
| ltiplicands are agreed or the subject o
iodi ents, once the multiplicand: g
'ugzgiiic&gggr,n the idea would simply be to pay those annual amounts for
[the lifetime of the individual.

1428 Many years into the regime, it is widely agce;l)tird tﬁmcl)lrllr%s;
iti it i till to calculate the
lenced practitioners that it is necessary s _ ‘
zzﬁf?sn{gchiase That way, it is possible to evaluate ofli(i:rs mdii?;?[ lr(I)é
iodi : i tiation with reasonable accuracy.
eriodical payments made during nego _
'Pl;ulﬁplier/p m{lltiplicand route still holds great weight, and can be used as a

yardstick in settlement negotiations.

1429 On reflection, following decided cases and also a lack of d EVEIIOPEESE
of an annuity market, some of the DCA guidance has been s Icm nments
misguided. For example, the implementation of the periodica pay s
legime coincided with the withdrawal from market of the two insuran
Smpanies providing appropriate annuities.

Although a new annuity provider entered the market, the cost of &Ei ﬁé’rllt
linked annuities was usually far in excess of the lump sgm teunrther
dWard, hence that approach was most unattractive to defgn aél Efl—linkeci
the indexation litigation (of which much more below) ren _eret P e
dlnuities effectively redundant. The annuity market in relation ? P Ly
Pa¥ments has not recovered, save for some preliminary intere v
Snglomerate of interested insurers.
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There are otherissues with periodical payments that neither the pre-legigp..
consultations nor the DCA guidance identified, which have impl
clinical negligence practitioners, and which are explored later in

- ) Vg
lcah(_)n 5

thjS Chaptel

PERIODICAL PAYMENTS - THE LEGISLATION
CPR Part 41 and CPR PD 418

14.30  CPR Part 41 relates to the court’s powers under the DA 1996, 5 gy
order that all or part of a personal injury damages award is to take the f
of periodical payments. Early consideration of periodical payments by the
parties and the court is prescribed by the broadly drafted CPR 415417
41.5 Statement of Case

(1) In a claim for damages for personal injury, each party in its sta tement of cage m
state whether it considers periodical payments or a lump sum is the more aPProprig
form for all or part of an award of damages and where such statement is given myg
provide relevant particulars of the circumstances which are relied o,

(2) Where a statement und

er paragraph (1) is not given, the court may ordera party
to make such a statement.

(3) Where the court considers that a statement of cage contains insufficient particuly
under paragraph (1), the court may order a party to provide such further partioyjy,
as it considers appropriate.

Court’s Indication to the Parties

41.6 The court shall consider and indicate to the
periodical payments or a lump sum is likely to

be the more appropriate form fa. a])
part of an award of damages.

Factors to be taken into account
41.7 When considering:

(a) its indication as to whether periodical payments or a Iuimp sum ig Likely o

be the more appropriate form for all or part of an avrand of damages unde
rule 41.6; or

(b) whether to make an order under section 2(1)(a) ot the 1996 Act
The court shall have regard to all the circumstances of

form of award which best meets the claimant’s needs, h
out in Practice Direction 415’

the case and in particular the
aving regard to the factors se

Practice Direction 41B states as follows:
‘Factors to be taken into Account (Rule 41.7)
L. The factors which the court shall have regard to under rule 41.7 include:

(1) the scale of the annual Payments taking into account any deduction for contributory
negligence;

(2) the form of award preferred by the claimant including:

(a) the reasons for the claimant’s preference; and

(b) the nature of any financial advice received by the claimant when
considering the form of award: and

(3) the form of award preferred by the defendant including the reasons for the
defendant’s preference’,
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i d the court, such early consideration is not an
3l e Er}eucel }e);élt'i:?:eégtatements of case should be drafted on the basis
. }ustlia s reasoned preferences being to hand. Frqm _tl}e clalmanti
o lePractice Direction 41B anticipates the availability of exper
per e'cmrg’vice It may be difficult for the legal team to advise the clalrﬁant
ﬁrlClatlsauch in'put. Owerall, there must be suffi(:l?rgt m_formatlcg; tt[?e? tl(-)[;\i
g indi he most appropriate form of damages, w _
f o o ixture of both. If the required
cal payments, or a mix ]
;lf\fainlr;t}ijo;uir? }ngxlfzﬁgblepatyaat early stage, it would be wise to delay
info

uaking expert advice.

i i iodi have been firmly in the
; bove, in practice, periodical payments irmly it
" 4 fth tfl: c;s‘;s of kliighest value. How periodical payments fit thhut}u a;
temt?lryfoda_mages can usually only properly be gonsuiered once quan
'awagtigoations are complete and a schedule of loss is to hand.
mnve

i i e and its effect on the form of award is

14‘3;' Cﬂongrégﬁt?ii};hngihgfﬁice Direction 41B. Presurnably,_the similar

. eﬂf-lcaf IYF ation risk discount falls to be Consideredlaccordmgly Some

- 11:5 stiA]_l take the view that a discounted award is best paid by way

;iﬁﬁ;rﬂeu;l s0 as to be as flexible as possible in meeting the claimant’s
8] b r

nPPJS.

-on-year tax-free payments can
is 1 always the case, however, as year-on-yea .
gmsfls ?é);t benﬁ}:ﬁt, particularly where the effects of the comprongse ?u;}’i
bg forr%pounded by uncertain life expectancy and an inappropriate disc

Tate.

1433 The regime also applies to circumstances Tvvhere’ the Courct: IEF{T;%%S
that part of the award should continue after the claimant’s death. :
b i he claimant’s
‘Where the court orders that any part of the aV\éard shg]ll COI(litmue Egearj ; Oeq; 2; s the

benefit of the claimant’s dependants, the order m 0 ¢
seizgnft{);r%:ﬁmfzicll duration of the payments and how each payment is to be made
during the year and at what intervals’.

1434  Practice Direction 41B explains that this applies in 31mahgnts {/gggrﬁ
a dependant would have had a claim under. the Fatal Acc1dent_sd C 76 if
the claimant had died at the time of the accident. The DCA gtu X ﬁ?ffast pes
provide the example of a court ordering damages for care cosfs dsion o
the claimant’s lifetime and part of the damages for future loss o ei:ncﬁ% > that
should be paid after the claimant’s death, g:ntll his child h_as reache i thga ;
0f18. An important factor that the court will have to take into a}clcouln_ that
awards pursuant to CPR 41.8(2), and paid penodlca}lly after the claim nes
death, will not be tax free, as the tax exemption applies only to é:)aﬁfrﬁenf i
the hands of the claimant or someone receiving payments Onhie ba ~i§

claimant. It is likely that very few awards have been made on this basis.

1435 Overall, however, expert financial advice can help clarify‘ thefn];efrilts
of the options available. The claimant will have had the beélefliton ir?th%
advised on risk-free alternative to the lump sum settlement. So ofte
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recent past, consideration of a structured settlement or periodical Paymen
very late in the claim (and to the surprise of the claimant) led to Tejection y
what might have been a more appropriate settlement.

CPR Part 36 and CPR PD 36A

14.36  Whether claimant or defendant, formulating, evaluating or Clarifyjn
an offer under CPR 36.5, it is likely that some expert financial input wil| bg
necessary. i

Although the pure lump sum payment is preserved, Part 36 offers can be
very sophisticated. It is provided for in the rule that offers may be made on
the basis of a smaller lump sum in conjunction with periodical payments
That accompanying lump sum would usually comprise general damageg
and past losses, but may be supplemented by capitalised heads of future log

14.37 The provisions relating to lump sums accompanying an offer gf
periodical payments are straightforward and provide for flexibility, whethes
the defendant’s offer to pay or the claimant’s to accept. The claimant g
defendant may state how the lump sum is constructed. There may be
(I:apitah'sed heads of future loss in addition to general damages and past
0sses.

14.38  As regards the periodical payments element of an offer from either
side, CPR 36.5(4) requires considerable detail. Duration and amount
payments must be specified. Payments relating to care and other. anaiy
lifelong needs must be shown separately to loss of income. Pa yients
for renewable capital items such as vehicles or equipment must also be
distinguished from other types of periodical payments. Claimants may only
accept the whole of the defendant’s offer and cannot accept tie lump sum
leaving the periodical payments to be decided at a later stage.

14.39  The possible permutations under CPR Part 55-are manifold. Costs
therefore will inevitably be more complex. With-suci: a mix and match of
periodical payments and lump sums, the partiés may call on the help of 2
financial expert, but what of the judge at trial? The Rules Committee takes
the simple view that the trial judge would have the benefit of knowledge
of the substantive proceedings so would be best placed to deal with costs
issues.

14.40  After almost a decade of the statutory periodical payments regime,
practical experience has shown that Part 36 offers have not caused too much
by way of difficulty. It is uncommon to find offers made on a lump sum basis,
particularly where periodical payments would be the normal approach o
settlement. For example, a claim based on full liability, in relation to a claimant
with lifelong needs on account of birth injury - in those circumstances, the
court would be unlikely to approve a lump sum award. Generally speaking
following the indexation cases, the court would normally expect settlemens
to be inclusive of periodical payments, where the claimant is a minor oré
protected party.
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41 Lump sum awards can be appropriate in certain cases, for example,

here there is a very significant reduction on account of liability, but expert
‘gnancial advice would usually form an important part of the Approval
b\lﬂdle-

Variation of periodical payments

1442 The Damages (Variation of Periodical Payments) _O‘rder 20051, sets
out how the periodical payment regime fits with prov1s1qna1 damages.
Variation applies only to claims issued post-1 April 2005. As with plfov151lo¥1a1
damages, variation is restricted in its use. A low take-up rate was identified
in Parliamentary debate during the genesis of the legislation. Nevertheless,
the court has the power pursuant to article 2 of the Order to make variable

orders:

1f there is proved or admitted to be a chance that at some definite or indefinite time
in the future the claimant will:

(a) as o result of the act or omission which gave rise to the. cause of action,
develop some serious disease or suffer some serious deterioration, or N

() -enjoy some significant improvement, in his physical or mental condition,
where that condition had been adversely affected as a result of that act or
omission.

The court may, on the application of a party, with the agreement of all the parties,
or of its own initiative, provide in an order for periodical payments that it may be
varied”.

1 512005/841.

1443 Variation differs from provisional damages in that the potentially
improving claimant comes within scope. Although improvers Wﬂ] ’be
few and far between, some may in fact end up with increased periodical
payments: what of the bedridden claimant whose improvement brings some
mobility? There may well be increased care and equipment costs to maximise
that mobility.

Experience of the periodical payments regime has illustrated that the
ongoing costs of a deputy have come under scrutiny in this regard. The
overall approach to this head of loss has become more sophisticated over
recent years, resulting in much increased claims. Defendants have sought,
in cases where there is a chance that the claimant’s capacity might return, to
cater for that eventuality, by way of medical reviews from time to time. In
such cases, there is the possibility that periodical payments might vary by
teasing altogether.

1444 Tt is important to distinguish variation from increases or decreases

in periodical payments as provided for in CPR 41.8(3). Variation relates to a

tharce of change in medical condition, as opposed to changes in condition or

Elrl;cumstances that are agreed between the parties or the subject of a judicial
ding.
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Reasonable security

14.45 Under the DA 1996, s 2(3) the court will orde

payments order only if it is satisfied that continuit
order is reasonably secure.

' OF approve a perjogy, y
v of payment under g

14.46  The definition of reasonably secure is found at the DA 1996, g 204y,

2(4) For the purpose of subsection (3) the

continuity of payment under an ordey
reasonably secure if:

(a) itis protected by a guarantee given under section 6 of the Scheduyle to thig
Act;

(b) it is protected by a scheme under section 213 of the Financial Serviges

Markets Act 2000 (compensation) (whether or not as medified by section 4
of this Act); or

(c) the source of Payment is a government or health service body’,

L As substituted by the Courts Act 2003, s 100(1)

14.47  The DA 1996, s 2(4)(c) is clarified in the Damages (Government and
Health Service Bodies) Order 2005, Designation under the Order remoyes
the need for a ministerial guarantee to be given under the DA 1996, s 2(4)(a),

1 SI12005/474.

14.48 The DA 1996, s 2(4)(c) should have been simple to apply, but ther
were difficulties, which have since been resolved. During late 2005, the o
cases of YM and Kanu' ran into troubled waters. The defendant NES 7 wst,
which had converted to Foundation status, was not covered by ‘he NHS

i i insolvent anq, as the

provider of periodical payments, the case could not proceec 5 approvyl

until the security issue had been resolved.
1 [2006] EWHC 820 (QB).

14.49  The position of Foundation Trusts in relatica 1 periodical payments
alerted legal teams to wider issues. What would result ifan N HS Trust already

In YM and Kanu, the Secretary of State for Health was made a party
to the action by the judge. In addition to the ministerial guarantee that

1. (1) If a National Health Service trust, a Health Authority or a Special Health
Authority ceases to exist, the Secretary of State must exercise his statutory powers

to transfer property, rights and liabilities of the body s0 as to secure that all of its
liabilities are dealt with’.
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YM was approved by Mr Justice Forbes on 30 January 2006. A

w51 der was produced to deal with the resulting terms of settlement.

Ode] or

. 3 Id a foundation
B s scenarios were considered by the court. First, shou
0

v e insolvent, it was suggested in argument that the Degar;meﬁt

. uld be unlikely to turn its back on a failing Trust and s OEA,
e Wot the National Health Service Litigation Authorllty (1\{Hga]l )

mefr;ig: I 'lpl't;t authority should Conse%ueﬁgs?get aolg dre;rela;f;;%dm;n tl}:}é

' periodi . The w

ider : perlodlgéfll Egnngiztioﬁrieer pTlrposes of security, but would nc:Lt be

e Sotli\receactign. This is not to be confused with a DA 1996, s 2( )E?)

: qut 't? uarantee. Such a guarantee has not as yet been given, apparently

: mﬁgzic;qguidelmes exist as to how one should be made.

ec

of He

Second, the NHS (Residual Liabilities) Act 1996 cowfis prtesf?; gil:
g versi dation status, the Trust would ente
nversion to Foundation , th . o
i Or; $th the NHSLA as regards cover in the event of u&sot}ven;fust
agreemsrr; w.ould be payable to the NHSLA shouldﬁ?@r kl:mf\]nﬁ ngnwould
E ini i h for Trusts (CNST!). The NH
ical Negligence Scheme : S
F Clpﬁ*ca di riodical payment order liabi !
d pay outstanding pe t orde :
ﬂlgnﬁidm;}f?becfi?; p];a)ly)r]nent or structured settlement liabilities are also
fgfimcf ‘::y one or other of the above procedures.
N ini ig laims against
ini ig Trusts handles all clinical negligence c g
lTh‘! ilm]\cl?-llsl\lloeog;;g:rxieight?ﬁ;fgée;: fn question took place on or after 1 April 1995 (or
Jnember

when the body joined the eme, i i bership of the scheme is
joi ch , if that is later). Although mern| of th ;

’ luntary, all N [—]JO:JS ru;ts (Sincluding Foundation Trusts) and Primary Care Trusts (PCTs) in

voluntary, 7

England currently belong to the scheme (www.nhsla.co.uk).

14563 Aside from NHSLA cases, where the_ Sgcurity }sa?ue Tsasbiﬁ:
: blems remain as regards indemmf.ymg bgdleb sucf e
resol_ved, plf‘0 e Union and the Medical Protection Society. Therefore
M9d1C3fl Di:r[;f ractitioner negligence and that relating to t.he growth a;ear\
;—F}?;\?atgemedicﬁle, cannot presently be considered automatically secure fo

the purposes of s 2(3).

1454 The Medical Defence Union, al_though an %deg{n_lfyér;% 22;1253
0 .erated an insurance-based scheme until 1 April 2013. alma r@iment
bgfore that date would be dealt with under the terms of tﬁz agegcmyte%naﬁonal
made with the insurers involved (SCOR UK Company td an e s
Insurance Company of Hannover). Both insurers aref fg}gA 19963;2(4)
Financial Conduct Authority, hence are secure in terms of the ;

(b).

: ; i
In other words, should the relevant insurer become msoliyent (ia;lldsgfi;i;\éle :
On its liability under a periodical payments order, the ] H;alﬁcm T e
Compensation Scheme would meet that ongoing lability in fu

The insurance-based scheme will no doubt continue to feature f(:tw(—n:f ]:hf ggg
few years in relation to cases initiated before April 2[')13. After frim e
claims will be dealt with on the basis of discretionary indemnity

Medical Defence Union’s own resources.
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forecasts fo assist the court, It sufficient headroom between
accumulative total and the ndemnity j

approve the periodical Payments order. A further poi
the lump sum that would accompany period;

both sideg’ legal costs would need to b
starting point. The net indemnity for ¢ 3
would therefore pe substantially less than £10 million,

et periodical payments self-funded by the Motor
organisations, offshore insurers or private

tract slatutory protection under the FSCs',

Insuep!
defendant; N

Bureauy, medical defence
none of these payments at

Y may be able tg provide Slatutorily seeyp
periodical payments by purchasing an appropriate annuity from.z life offijce for the
benefit of the claimant, thys attracting the fu] protection of the gCg under Sectig
4 (1) and (2) of the 1996 Act ... Alternatively, it is open to these oodies to satisfy the
Court that they can offer a method of funding other

than nfe by those deemed secure
under section 2(4) that is reasonably secure’.

Developments since the Guidance was publish
holding that the Motor Insurers Bureau is secure in the sense that it can
self-fund periodica] payments from its own resources. The case of Thagker
Steeples and Mip! considered the issue and the Bureay
to be Teasonably secure becayse-

ed include the court

it has longevity and significant resources;

it is a collective of 80 motor insurers. If one fails, MIB would simply
increase the levy on remaining 79;

the MIBis the body through which the government satisfies itg obligation
to ensure compensation for victims of uninsured and untraced duvers
under Article 4 of European Directive on Motor Insurance. Therefore,
morally and politically it is unlikely that the government would allow
the MIB to dissolve, without jts continuing liabilities being provided for
T (16 May 2005, unreported), see Lawte] Quantum AM 0900821 and [2005] 3 Kemp News 5.
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; i tection
1 not the Medical Defence Un_lon, the h{?;ifl;ilhgrgourt o
59 WhEtherl? 1, smaller, indemnifying bodles can sati e it
. o £ Ote eu’ired reasonable security, is upclea?- ]t3Y argf tl?(j)/se bodies
'megense L thenr a%\d without going in to a cletaﬂec:(li ljr;us gi}{g arrangements
 decision, s : i sets and fun 4
cker de_ms ing their respective as 3 ! et
forensmall{lsgatrﬁg thg longevity and resource points might be m
L ioht be arg
g the above
B YOnd that, a direct com%?risgn bitwte}cleg 3}115:61;/1}111]3% ar?ac}fure o the
e e i ue to :
8 nifying bodies is not POEA By ' fence Union and the
g f i the Medical Defenc _
ind! tive organisations. H(:nvwaverjE aﬁe oSt $he Gainit may ek M viaw
espeC ] Protection Society appear to I arE ST AR regards reasonable
Medlcabf_fun ded periodical payments however, by Mackay J in the case
- te of caution was sounded, however, . 1oa etbesra lent
cecurity, a ngte hens'. The case was in the context of a e cuchiioh s
of Berm‘?tfdvgefs F;naIYSis of the resources ba;k[;ng thedu;siges T it oF
put the Ju bly secure, sets a hig bar, and g & v
lly reasonably - similar cases:
:;*‘f?vi?g? jadicial scrutiny that will be applied in
e

i ayment is broken
if L make a periodical payment Orc'lgr ar‘ti;: ?vtg:;il::lt%: efa Ic)lig/“:;;ltrous cne. He
A ase, the claimant’s position ill have given a legal
R mlel'rlfﬂiz; recourse to the defendants, to WhOI}’lllTa‘;"’élLo s gurs e to any
would he Vt,hg nsequence of making of the order, ?}eh“él erate meastires seeking
discharge f:- a ;c(he;me or guarantee. He will be 1l(eft w1t1 -;Sggainst his solicitors.
-rsation ; ing a clai :
(eraporsatl : ny years hence, or ma &
-this Order aside many y
{0s 2. this

d
i e statute to consider whether the propese
i ciore | o ony rfg;lrtrﬁgt]?:)éégicr;zl to find that it is eniu-el}lz Sif:;f ‘SL Eféejz
k. rez_isona.bly beCUJT fflat my satisfaction has to reach a high level, gre St 12
g riSé@ Jt;i(l;l;;ﬁ?ﬁ?;h up satisfied on something higher than a me
involved an

g i ith Farraday. It
i i bligation to fund a periodical payments orcéer‘hega\;fgfssmess ot
S0, the primary obliga er in its own right, doing very substan i
| Tated b Lloyds and the FSA ... it is a wholly owned subsidiary
e ateI 3; substantial and well known United Stg eif, thg e
By dnli; respect of the risks of which now effectm-e Yurers ey
6 is[itsflﬁ fujljcrléullseizeg Munich Re, itself one of theoxg;rld Siilfgesljrfflj?af i
the lead reinsu 1 ¢ elf oo i
Ml;)e{;api’?ﬁzi}gﬁgﬁ}ﬁgiﬁ;grﬁi};11111;:;]1(2-:1 behind it is composed of reinsurers of
€25 billion.
. [ g ce myself satisfied

7 reluctant to pronoun fi

e fon 3 fherﬁi,_ ‘c;O)V:te ?]’? r;;q‘;v S\};l;l Egnjgrating the current Et\a;gsaﬁzizﬁzliz
2 Wcirl cc:ncern taller trees than it have fr;}lIen in t vl,u Cu;l LI S
| ety Sl it could’ claim the backing of Section 2(4) w' ¥ qufﬁ(;iently
o and{ UT"lilch’]S tlo assume, I would hesitate to say that I cou ‘,\;hich i
f'am PTESEEH\ﬂY Lﬂ;ﬂi it might failfsomeh'me in the next 50 tﬁa :;Z ;)éso,
gfrcigzr%thtatertlz consider covered by the proposed order in this

L [2010] EWHC 2194 (QB).

_ rfection. If
61 The required standard of e | 15’1 re'iilsloll? %;Ietlr'lue;ts ’C}Il‘lzj;rl:i?lar vehicle
3 4 ted eithe :
; sm could be construc ble security
; félqimg n;igliin;afeguards, then it may well be _thatlth:.: r;ze;zo;lach a scheme
?erst\:s ;1;? bcy Mac.kay J is passed. The safeguards in relatio

might be:
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—  the scheme’s soje PUrpose is to fund the periodical payments liabijj

—  the nature of the vehicle is that it ig irrevocable and the indempp.
body cannot ca]| Upon any of the assets to be repaid unjegs and ungj
scheme’s liabilities have been met;

— the appointment of an independent trustee/member of the s
preferably with expertise in Tepresenting claimants’ interests; e,

— Pprudent and conservative actuaria] assumptions used in caleylay
the sum to be paid into the scheme by the indemnifying body wﬁf
considering new Pperiodical Payment liabilities, Foy example, the
discount rate calculated net of tax (as Opposed to the norma] gros;
approach); the assumption of norma] life expectancy in c:ircumgfances
of impairment; and the assumption that liability tnder 4 Periodig,
Payment order increages in relation to earnings related inflation,

— € requirement of an annual actuaria] valuation of the entire scheme f
Prevent deficits arising;

— amendment of the scheme can on

e

14.63 The restrictions on claimants’ ability to 6580 periodical Payments
do not affect their abﬂity to borrow future income. 1J
permissible, byt not secured loans that put the claima

Payments af rigk.

Fatal accidents

Fatal accident claims are included within the i
regime, ensuring that, where appropriate, depend
periodic income, The DA 199, 5 7

definition of personal injury and in addition, refers

those claims, bursuant to the Fata] Accidents Act 197 and the Law Reform
(Miscellaneoys Provisions) Act 1934,
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judiCial Studies Board

i i ini er, Periodical Payments under

dicial Studies Board training paper, e kg
14'61[5””1;;? ;]-Ali.lct 1996, was authored bdeIS E'Ilon'o?;ﬁ Iltslc_l)gtjn O}L\;;r 218(1315_ 1(% -
o { ley and was circulated to the judic [
g MaSterE;%f };rom the Lord Chancellor’s Department Consultation
f"u?ﬁa%z concluded the JSB training paper: T
E ill be for the courts to develop the principles and gu1dilmeswc;rhoece tha%
g Ef damages for future loss (and care costs) should ta _ei. .E.mt fum}se fal
which fcgl?mu normally order periodical payments tn: hcats?js;51 (Cyli glr%];]r{ C([* e
g jority of cases will do so against tha ground. &
[f they d('jltl zhefﬂg}tzr;gré}e a lump sum, and no doubt many w1l],‘1t xfl]%zer[;;:;l;zl bcl)é
B t on a lump sum where the other party W1shesl to settle ks n;)rm pe
. arg- toll;;g;smentg so we hope that periodical payments will become

priodica ;

settlements too’.

i icati 5B
6 Procedural judges have been aware since publication of the ]
;i.;er of the court’s duty pursuant to CPR 41.6, to: R
. ) or
i indi the parties as soon as practicable whe
'Consuiii; ;m: ‘;ﬁ; Z:fmtci,s lilfell; to be the more appropriate form for all or part of
ayments Or ;
apnjg?vard of damages’.

i irt’s indication is simply. that
. e I%qpiogiﬁéﬁz tgstt;};engties, or the trial judge. It is no
k. mdlcatlonée r;fanagement tool. Its purpose is not to f_or.ce the pariﬁi
8 e Cas that may change as cases progress. The’trgml_ng docurr} e
oo ConceSSIOTi; al guidance as to what form the court’s mcl1ca.’aonPrIr{uglg3 .
E pra(kzlocwe\%—;r guide judges through the factors set out Jé‘th Cf i
zalk%wﬁ vcxlr(i)t‘le'lst’)ut instruction as to how much weight to attach to each o

factors.

Id probably be fair to say that despite the new procec}uxa%{};svvggzi,
i hp case managing were reluctant to apply the new ru eic,_. v
_IUdlg@SVE etrﬁe courts have developed the principles and guld}(l-:' JIf: V\éases
ﬁsav?l;flai)ed the periodical payment regime. A review of the y

follows.

Case law

-, ' ver
1468 Decided cases have shaped the periodical p ay_meln ts rigg;le é?i(a)dica){
Sit‘;ﬂiﬁcaﬂt extent. Initial low take-up 0% Eeteients ]1m uSIaVCe at arhich the
Payments can perhaps be attributa}ble In part to the 1_51 oweser the principa]
procedural judiciary warmed to its new powers. eene bt outline,
fause was the indexation issue. This is illustrated by the ca etéd gl |
Periodical payments from the outset were seen as being t,argmjrl o B,
Therefore, annual payments would be L}SEd top ay Ca.reﬁs tie Sn forgﬁmy years.
telated inflation had historically outstripped prices infla s grave concern that
As periodical payments were hﬂkEd-to the R-PL the]:‘e Wabs%s of care, year on
Periodical payments would lag behind the mcrea?’”fg Cger Compentsation-
year, resulting in a growing shortfall and substantial un
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221 Chapfg;- 23
INTRODUCTION

Inb . : . ;
road term(;., psyc}u_at'ry 18 no different from other SPecialii. .
to undertake 5 t}fgﬁ;giﬂé;gu‘ﬁﬁlc?l ne?li}%ﬁ‘nce. PSYChjamStS e :x;:?esj
. lerta a aHon of their patients e
Investigations, come to a conclusio i g S s
; , con N with regard to J [ o Piatg
H}omtoy the effectiveness of the treatment a1g1d m;kcehi?é?gssgs e
:b fequired to the treatment plan. Psychiatry does differ ]'Ila o
Iespe]ct of treatment and that 15 in the potential yge ol Eiid
adg(i?tfotllorf in orde.r to compulsorily treat patients. This ig an j ‘
tiona fesponsibility which alters the balance between i
patient Tesponsibility for trea tment decisiong. i H

- Catmany
d]ustmel-“s

Psychiatrists, jjke other d
standards set by regulatory ancg Sfiotre]
College of Psychiatrists,

and procedures of the

t11e1_r lives. The majority of patients with the common mental disorde, - of
e cor rdeis g
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5  Theclassification of psychiatric disorders is set outintwo documents:

. International Classification of Diseases in its 10th edition (ICD-10)! the 11t

thﬂ'sion due to be published in 2015; and the Diagnostic and Statistical Manual
re‘}\l/[mrtal Disorders, now in its 5th edition (DSM-5)2. These classification
f tems have many similarities but also important differences. The DSM-5
Wi been developed particularly for use in North America, It sets very clear
ha-teria for diagnosis and can be particularly helpfulin a medico-legal setting
bdelcause of the precision and clarity of the diagnostic categories. The ICD-10
has been developed for use in the rest of the world and, reﬂect'mg this, the
diagnostic categories are broader, which often gives it greater utility in
clinical settings where there are many patients whose diagnosis does not fall
neatly within the DSM classificatory system.

| The [CD-10 Classification of Mental and Behavioural Disorders (1992).
3 The Diagnostic and Statistical Manual of Mental Disorders (5th edn, 2013).

In the UK, although the ICD-10 system is used within the Department

22.6 S e :
clinically for practitioners to use either system.

of Health, it is acceptable

227  Thereisasmall group of doctors who question the value of diagnosis.
The positior’ of the vast majority of psychiatrists and the Royal College of
Psychiatristsis clear: patients benefit from clarity about diagnosis because
of the iniportant implications with regard to understanding treatment and

Pr(}gn 0cist,

" Laddock and Mynors-Wallis ‘Psychiatric Di
12014) 204 British Journal of Psychiatry 93-95.

agnosis: impersonal, imperfect and important’

228 The broad diagnostic categories found in both classifications are as

follows:

(I) organic disorders: dementia, delirium, mental disorders due to brain
damage, dysfunction and physical disease;

2) mental and behavioural disorders due to drug and alcohol use;

schizophrenia and delusional disorders;

mood (affective disorders): depressive disorders and bipolar affective

disorder (manic depression);

anxiety disorders;
obsessive compulsive and related disorders;

trauma and stress related disorders:

somatic symptom and related disorders;

behavioural = disorders: eating disorders, sleep disorders, sexual
dysfunction and behavioural disorders;

disorders with onset usually in childhood and adolescent: attention
deficit hyperactivity disorder, conduct disorder, separation anxiety;
(1) neurodevelopmental disorders including intellectual disability;

(12) personality disorders.

——

e
O 00 N oy U

(10

N

ASSESSMENT

2.9 At the core of good psychiatric practice is a thorough clinical
assessment of the patient. A thorough assessment allows the psychiatrist to
Make a diagnosis, formulation and treatment plan.
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22.10 Chapter 22

22.10  The standards for psychiatric assessment are set
syllabus of the Royal College of Psychiatrists. What is exp
in the first learning outcom

out clear|

ected ig sumr};al?i;?g

e for core psychiatric training! as foll

“To be able to perform a specialist assessment of pa
history and examination on culturally diverse patients

ows:

tients and docume

nt re|
to include: rag

presenting or main complaint;
history of present illness;

past medical and psychiatric history;
systemic review;

family history;

social and cultural history;
developmental history”.

1 Royal College of Psychiatrists Compe

tency Based Curriculum for Specialist Corp Training j
Psychintry (February 2010).

2211 The first standard in Good Psychiatric Practice!

‘A psychiatrist must undertake comp
problems and must:

emphasises this poin,
etent assessments of patients with mental healg

(a) be competent in obtaining a full and relevant histo

ry that incorporates
developmental, psychological, social, cultural and phy

sical factors, ang:

(i) beable to gather this information in difficult or complicated situationg
(ii) insituations of urgency, prioritise what information is needed to achieve

a safe and effective outcome for the patient
(iii) seek and listen to the views and knowledge of the

and family members and other professionals invol
patient

patient, their carers
ved in the care of the

(b

-

have knowledge of:

(i) human development and developmental psychopatholog s and the
influence of social factors and life experiences

(i) gender and age differences in the presentation and si.anagement of
psychiatric disorders

(iii) biological and organic factors present in many psychiatric disorders

(iv) the impact of alcohol and substance misuse o:epliysical and mental
health

(c) becompetent in undertaking a comprehensive

(d) be competent in evaluating and documenting
considering harm to self, harm to others, harm
vulnerability

(e) be competent in determining the necessary physical examination and
investigations required for a thorou gh assessment

(f)  ensure that they are competent and trained, where a
any assessment or rating tools used as part of the as

mental state examination
an assessment of clinical risk,
from others, self- neglect and

ppropriate, in the use of
sessment’.
1 Royal College of Psychiatrists College Report CR154 (3rd edn, 2009).

22.12  Good Psychiatric Practice sets out standards of practice for psychiatrists
and is aligned to the General Medical Council Good Medical Practice (2006),
the standard for all medical practitioners. These standards of practice apply
to members of the Royal College of Psychiatrists or other psychiatrists

whatever their grade, whatever their clinical setting and whenever they are
practising,
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iatri tandard, set out in Safe
al College of Psychiatrists has a standars
! Thg E]?gyh Qualityg Services; a Guide to Job Descriptions and !’ol; hlj:i?s
i m;tant Psychiatrists' that in general qdult and old 1ag_e pryuCh aﬁ
Loyt tely one hour should be set aside for completing dls 59
rox1mri (}ﬁ;n occasions, less time may be req}?lred f(t)'r ptatifr?[ k? it
1 nditi i for those patients
ichtforward conditions. At times,
1 xs(grii)grgers and a long history, the as;ejssment rréay be;rfi%r;t};éit(}irotﬁg
gomp i Following a careful history and exa
intments. Following ‘
5everilil Zﬁgzs may be required for example, blood tﬁstsi_sgz;r;sr eosftr:r?gef
B di stic tools. In psychiatry, however, investigatio er
e dj;a %Z?erminm‘g management than in many branches of m[’idlgﬁi
= V;]L;iion may require gaining information from other informants,
[nvestig

ents and H Q ipti for
i i rices: i b Descriptions and Job Plans
Gafe Patients gh Quality Services: a Gmde. to Jo .
& ulttl ttlb’sgfc}ﬂatr;sts R; al College of Psychiatrists College Report 174 (November 2012)
onsultan 3 , oy Y

eSSl
relative

1

iatri ] P t
Assessment requires, in modern psychla_trlc pr_actme, a}l;l agslgssgzﬁ—
22.1'4 Risk is often considered under three headings: risk to self (ris orsel
prse uicitie), risk to others; and risk of se]_f—nleglect. The assessmen e
harmlol' sr :mse-t!echnique. Different categorisations are usgd_, !out colfnrrkl1 " 1};
mm&gllgl]i:ﬂ is made: low, moderate or high. The exact dff?ilé)‘r«i \c{)ervgs .
B . jectives i f lear. What is expected, .
ar h adjectives is far from c . . et, |
= ;zs};rsr?;nt sezs out the psychiatrist’s unolersl‘[anciln:llﬂgrl of tthi ;ﬁgﬁis;r&lveo}gi
8. i here possible, seeking to
esulting management plan, w nesible, seeling
;éljniified. Thg standard is clear in Good Psychiatric Practice:

i i isturbance is
i i situations where the level of dis
{ jatrist must appropriately assess s ey
Aﬁiﬁg 11‘isk of advep?;e events, such as injury t(]) self or others, or harm fro
:say be high, and take appropriate clinical action’.

iatrist i i 1 health, it is expected
h a psychiatrist is an expert in menta Ith,
ﬁéltsparfétf}l ’(c)lilegaszezsyment will take atccountlo}f1 thlt:hphys];(iz;};eg}tt:nofl ;];g
i i that patients with mental health pro )

Pahfnthl tslif:;ﬁn ﬁ:;Tth oufcomes and that the treatments pro;zgle}cf 13&3;
ﬁox?e s};ggjﬁcant adverse physical health side effects. The Roy]fah f0 ;t;g_ents
P:ychiatrists has set standards with regard to thelphysuzal health of p
with schizophrenia and published audit findings'.

1 Report of the National Audit of Schizophrenia (2012).

lation of the patient’s
h assessment should lead to a formulatios . v
zi.oll:?lem? Eﬁ;f (i)gllcgludes an appropriate differential diagnosis. }r{hegj%%gbéi
]:hould be made using an accepted classification system, either 0o
DSM-5. The formulation allows for broader consideration of the patie
include problems and difficulties and aetiology.

2217 Following assessment, diagnosis and formula]tllokr)'l, rztin;injvgiteﬁniﬁg
plan must be drawn up. This should be done in ::(i1 abo O et ol
patient and where appropriate carers and relatives. The mgéwe r%t sment plan
should incorporate interventions to address thfe ke;zi greads i nfified In the
formulation including diagnoses, risks, physical 150rdercs1 K o
problems. Again, Good Psychiatric Practice has a clear standar :
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22.17  Chapter 22

‘A psychiatrist must ensure

that freatment is planned and delivered effectiygl
must: ha

(a) formulate a care plan that relates to the Patient’s goals, SYMptomg digoni 8
risk, outcome of Investigations and psychosocial context; thiSJShoul )
carried out in conjunction with, and agreed with, the Ppatient, unlesg &? be
not feasible; 5%

(b) if the treatment proposed is outside existing clinical guidelines
product license of medication, discuss and obtain the Patient’
and where appropriate, the agreement of carers and fami

{c) involve detained Ppatients in treatment decisions as much
into account their mental health and the need to prov
best interests;

(d) recognise the importance of family and car
share information and seek to fully involve
implementation of care and treatment, havin

considered the views of the patient’.

or

$ agreeman:
ly Memberg. b

ch as possible,}t i
ide treatmeny mafh];g
ers in the care of payj

them in the 3 Pgea[lg'
g discussed thig With ang

TREATMENTS

22.18  Psychiatric inter

ventions can be broadly classified into thyes
categories:

(1)  physical treatments, medication and electroconvulsive therapy (
(2) psychological treatments;

(3)  social interventions, €gsupportwithhousing,
help with finances.

ECT)

adviceabout employment,

Management should include arrangements for fo

llow up and if no follewyy
is required, the reason for this should be stated.

Physical treatments
Electroconvulsive therapy (ECT)

2220 ECTis largely restricted to patients with severe de

Pressive disorders
meeting the following criteria:

(1) psychomotor retardation resulting in significant difficulties with
maintaining adequate food and fluid intake;

(2) severe psychotic depressive disorder not otherwise responding to
treatment.

Other indications for ECT include a prolonged and severe manic episode
which has not responded to drug treatment, and catatonia!.

1 Guidance on the use of Electroconvulsive Th
Excellence Technology Appraisal 59,
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erapy (April 2003), Nationa] Institute for Clinical

Psychiatry 22.25

hown in several

i f ECT treatment have bgen s ;

Th?l f(i?tigﬁsedotrials. It is recorrmt:ienfclec]lE (]jl}[ gehggrg ;T]iec};é\ﬁggg
is i tant that clear standar_ s for ‘ r o

APPraiSal-]' Itj;?fg?gigl(‘i E::I;nsent, an explanation for the patient Fi}) 51ct:eh ?;iiics tsS

tofmdudmg'ate monitoring of efficacy. The Royal Colleicgfho orS}a]msations

and appfo el‘ 1an accreditation scheme to which many of the org

in ac

has : 2
hi 513 liver ECT subscribe and adhere to their standards®. A
| A L i 3 dified: Octo
. B the use of electroconvulsive therapy Issued: April 2003 last modifie
i on :
1 Guidance

isal guidance 59.
TCE technology appraisal g
E[(’jq?}‘—k[\sI Standards (11th edn, 2013).
2

21

Medication |
The main psychiatric drugs can be broadly grouped into the
22 e -
?gﬂowing categories:

(1) antidepressants;

(2) antipsychotics;

(@ anxiolyiics; .

(4) moad: 1ab1h_sers, .
(5) and-dementia drugs;
(6" stmulants.

,\ntidepressants

i e most widely prescribed drugs in
ol Anﬂdepreisggt:eiéfoiﬁloalfdtrklloradrenergic pathways in ’Ellzlﬁz bra;x;
e T};‘ley ?lc d mechanism of action is poorly understood. - heZinrtlors
ﬂxgugh i e_alt)a declass of drugs is the specific serotonin _reuptake.n;‘ 1e -y
B Trees ¢ lude fluoxetine, citalopram, paroxetine, ser’u_aé1 in fo
L 1'ﬂhesEel"'nrgsfe drugs are relatively safe in overdosage and side ef
Eivgégﬁzier tolerated than the older generation of drugs.

i i ssants to be
i i 5 first class of antidepressan
i antidepressants were the ; s fo e
fnzjit avje;lill(;}l;irlind .havi been used in the t-rean[;]nesr;tg gfai{(eip;fssé?; 2 nce the
i i ic if taken in overdo e cau
g s class of drugs is toxicif ta . . iopcaian
g?ios-r?s}jlljjlgeneﬁt assegsment has to be used in pahen‘ﬁtv}\lrho are a signi
suicidal risk; side effects include sedation and dry mouth.

V]Ul(}a[ ne ox ase [I ITOrs are a H(l (8] or a ide[} ssants no
gl’ 1.1]3 e t

d 5
W de]y LLSed Il()WadayS, largely IefleCtH lg t] e [aCt tllat they req uire Patlhllts

to limit certain aspects of diet.

. . ipa
-y i p Sallts ]_[_ 1 tl e U]E( chlude ver lafa)( e a. S[)E( C
i d al’lt] = . . 7 .
O theI h’. Lde]. use de. res . § 3 N h

different mechanism of action from other antidepressants.

Antipsychotics

; : t with
2225 The use of antipsychotic drugs. in tge t}gioii; t;tea rnlslflber of
chlorpromazine, contributed to the 51grqf1cant reduc e i e
PSYCﬁ)iatric beds needed for patients with severe me
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22.25 Chapter 22

drugs are broadly grouped into two categories: the first generar
antipsychotic drugs (including chlorpromazine, haloperidol, triﬂuopaaa?l%
sulpiride, perphenazine) which are effective but are recognised a5 hail'ng'
significant side effects including sedation and both short- and long fer
movement disorder side effects. The second generation antipsychoﬁc 4 €I
or atypical antipsychotics (risperidone, quetiapine, olanzapine, amisu}pj;r;'uae
aripiprazole) are equally but not more effective than the older drugg "
side effects of the atypical antipsychotics vary, but include Wejght' .
movement side effects and the risk of developing diabetes. &3

22.26  Antipsychotic drugs can be given in oral dispersible form tq impray,
compliance and by depot njection. S

Clozapine is an antipsychotic drug that is particul
resistant schizophrenia but needs careful m

arly effective for treatmen;
because of a potential side effect of lowering

onitoring through blood fteggs
white cell counts in the bload,

22.27  Antipsychotic drugs should be used with cautio
cardiovascular disease. The British National Formul
prescribing for the elderly, a balance of risk and bene
before prescribing antipsychotic drugs.

‘In elderly patients with dementia, antipsychotic dru
increased risk of mortality and an increased risk of
attack ... Tt is recommended that:

N in patients Wwith
ary recommends that ip
fit should be considered

85 are associated with g smal|
stroke or transient 1schaemie

®  Antipsychotic drugs should not be used in elderly patients to treat mild to
moderate psychotic symptoms.

® [Initial dose of antipsychotic drugs in elderly patients should be reducea ta
half the adult dose or less taking into account factors such as the patienis
weight, cormorbidity and concomitant medication.

®  Treatment should be reviewed regularly’.

Antipsychotic drugs are sometimes
drugs such as procyclidine to avoid
antipsychotic.

prescribed alongside anucholinergic
the Parkinsonian side effects of the

Anxiolytics and hypnotics

22.28  Older anxiolytic and hypnotic drugs such as barbiturates and
carbamates are now obsolete because of their lack of safety in overdose.
The most widely-used drugs for anxiety are the antidepressant drugs.
Benzodiazepine drugs continue to be widely prescribed both as anxiolytics
and hypnotics. They are effective in reducing anxiety and aiding sleep but
all have significant problems with tolerance and dependence. Tolerance is
when over time an increasing dose of the medication is required to achieve
the same effect. Dependence is when patients experience physical symptoms
when trying to reduce and stop the medication. Benzodiazepines should

only be prescribed for brief, time-limited episodes. The advice in the BNF'
is clear:

‘Anxiolytic Benzodiazepine treatment should be limited to the Io
for the shortest possible time:
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i ines are indicated for the short term_rehef (2-4 m;ee}:gl;: 3;1;’[)2 S(;f
BEHZOdlazep'm wvere, disabling or causing the patient unaccep‘a » qomatic,
ey thzeﬁc]);z(gr in association with insomnia or short term psychos s
peanc Ofrgesggggit;;éﬁ::lto treat short term milc_l a_nx11ety 151 e1r1na i};}t;;osir‘ilt; 1
(i) the usfj'oaze ines should be used to treat i only w
() Sf;i?mlg of causing the patient extreme distress’.
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Susedm‘hemanagement(lfa“ lel are pus [(}[]eand
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il nintroduced: the ‘Z Drugs’ (zopiclone, zolpidem, and zalep

drugs has bee

wood stabilisers

ab] 5 are dtl] ed 0O Ve i Y
O

or patien i i first made available
- p pati ith bipolar disorder. The first

E rd?lhs_‘elsmf x];’HiCEerE:[;u;\;(les regular blood test monitoring. Other mood
was lithium, W

Stﬂ b]‘ ise S iﬂ( .'uxie allticonvulsants, eg SOdlun‘l V alpr-o_a te and car baII azepu 12
A_'ﬂ i Sy 1( dIugS can alSO be used as mOOd S’[abﬂjseIS.
t]P ChoTle

Stiri'cats

g0 3' S‘t]‘[[] ants a g f % 1 i i flClt
i i treatmg attention de
3 i re reco msed as ef ective I ! ;
h : erac [ V ty diSOl‘der (ADHD) in Chjldrerl and there are 1nC1’eaS‘1ng reqtleSts
to be prescribed in adu].ts Teﬂt‘ct:lng the faCt that t} 12 d lSOIdeI d()eS
for ne

not stop on an 18th birthday.

Drugs for dementia

te receptor
232 Anticholinesterase inhibitor J[d}.{ugtseaat_rr;ﬂenih(e)f %l;jcr?érﬁi ae: o nge
' i ntine, are used in the tr . n some
mt?gomiﬁe?éil?ﬁgs slow the progression of dementia but thciz ﬁa l1?(1;()@Vidence
Pane{? :iS’ not stop the inexorable decline of demenna.ghergrls e
;t art‘lheirD efficacy for types of dementia other than Alzheim
or

Psychological treatments

i 3 Te
lthough there are different types of psy_chologu:al tr_eatlr;*l:l;:;, dtg?ce
i 51 r;b(iggc)verlap between therapies described. The;‘ie 15;'c aC i
glsf r’:l?:e erelationship between the therapist ancfl the Exaofe?hempy g
important in predicting recovery than the specific tsyf% e
ThIe) main categories of therapy used in the UK are a

i which
(1) Cognitive behaviour therapy (CBT): CBT is the trga;:rr&er;’rcl éﬁ;tmtmg
A t est evidence base, with controlled tria sde S,
Fhere o 'thels ro?f%:ctiveness in the treatment of depression an anualsy
gj E;ié:f;l fll}i’lg content of the treatment hasf]f:)eeg ?et gg;c V\lzrelerrr:i ; and.
. . is ti imi sually offered for
i ’tl’ea‘t'mmi’f o t;rensesilclyrl?sl.t?[%:?i;meng is based on the go_ncep; gglsi
216p22§1-};§1ui]; coartllgsed by the patient’s perception (their cognitions
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what has happened) rather i
ne an by the event itself. Th i
;gzéli%i Eé?-. ;3gn1t101115 l;(y télllgmg and challenging the th(ijg?tfs im:is :
. toural tasks. CBT can be deliver d indivi B
» ?0%1;(1);}1); or as(.: se].f—heﬁp via books and Comp:lztef gri)réf-;f;xgs ! basi
; ng: Counselling is a more non-specific t :
with less .ev1de17ce _demonstratjng its effecgvelnlecssr(}?t?em G
g}iafggrimlty 1"3(11* individuals to talk aboyt their current e
uities with a professiona]. i i
) i[)O sttoit tlfes; al. Therapists often attempt to link the Past
sychodynamic psychotherapy: This ;
. Py: This is the thera 5

;:ld Jung. There is much less evidence for its effecgge?é?s)gSEd :
b Iin CBT-based treatments and it is not now widel it

o o 1 Tre:entmen_t occurs over a period of at least 18 months;
: ylsi gctilcal Begavmur Therapy (DBT). DBT was intro&uced i

hehan and colleagues as a treatment for pati '
- - - h

personality fil_sord(_ar. Patients are taught to pljot;ntir:gth ’? ;
fmononal dlf_ﬁcultles and, using both group and indj EFSI et
aught new skills to better Mmanage emotional distresg i

offers a stepped-care treatment i

- _ . Mt approach with often a te]

C(())lrlrclcmlreedtby mgnpostmg toself-help and support groups step ing up ¢ :
Plex treatment delivered by more experienced ther.:-;pistspas ie(is;);;zom

Social interventions

their ev, : . problems in manga :
ey ives. An important part of many psychiatric manasams

Plans, therefore, is the Practical help and SUPport given to patients with
: qis wi

recovery. Recovery d i i
ry. Y does not mean simply the improvemert and reduction

of psychiatric symptoms, but
illness to lead fulfilled and reIzve‘?;:’lclial%D fi(\)fae(;}.l 1 enable padeas with "

Physical healthcare
22.3 i i
6 Asnoted above, patients with 4 mental disorder have poor physical

of thei i latrists in j i o
II' patients. Psychiatrists ip Inpatient units have a respon%?biﬁ@e?;j

e : 1 ;

o ;;Eng%l g};a}t ﬂilelr p?:mentsf Tecelve appropriate physical health treatments. If

S e lfe conflde_nt In the management of conditions diagnosed, the
<€ the appropriate referral to other specialists. : o

Care Programme Approach

Psychiatry 22.39

Key national guidance' which should ensure patients with the most severe
gisorders get the treatments required. The CPA guidance® says that you
should get help under CPA if you have:

severe mental illness (including personality disorder);

: problems with looking after yourself including:
—  self-harm;
—  suicide attempts;
—  harming other people including breaking the law;
— ahistory of becoming unwell and needing urgent help;
— not wanting support or treatment;
—  vulnerability;

s severe distress at the moment or you have felt a lot of severe distress in
the past;

o problems working with Mental Health Services or have done in the

ast;

o Snother non-physical condition alongside mental illness, for example
learning disability, drug or alcohol misuse;

e services ftom a number of agencies such as housing, physical care,
criminaiiustice or voluntary agencies;

¢ recenbiybeen detained under the Mental Health Act or are detained at
the mioment;

¢ icently been putin touch with Crisis/Home Treatment Team or getting

iheir help at the moment;
= aneed for a lot of help from carers or you provide a lot of care to

someone yourself (children or adult);

® disadvantage or difficulties due to parenting responsibilities, physical
health problems or disability, unsettled accommodation or housing
issues, employment issues, mental illness significantly affecting your

day to day life, ethnicity issues.

Local teams will follow guidance set their by organisations which may differ
in detail but not in principle from what is set out above.

1 Care Programme Approach: Positive Practice Guidance (2008).
2 Care Programme Approach Factsheet Version 2 (2013). Rethink Mental Tllness, www.rethink.

org/resources/c/ care-programme-approach-cpafactsheet.

2238 Patients looked after within the framework of CPA should have a
care coordinator (often a nurse) who should:

(1) fully assess the patient’s needs;
(2) set out a care plan with the patient which shows how the needs will be

met;
(8) regularly review the care plan to check progress.

The care coordinator is the person who links together and coordinates all the
people who may be providing an individual’s care.

22.39  The care plan should fully involve the patient and, if appropriate,
their carers and may include interventions looking at the following:

(1) medication;
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(2)  therapy;

(3) hEIp with money problems; ool Medical Practice (2013). General Medical Council, London.
/ l 101

If a patient does not consent to treatment that the psychiatrist

((4)) ad\'ice a_n_d SLIppO] 1 4; ~essar t e)? I |lS|: COT I-Sld‘ At j ] Y] ?.th er begt
5 llelp E’Vith e\’erydaylll“jn taS S -“( ud. 1 e[]t t[. to th A t [athIl aFF &

(7) community care services,.
gleterest treatment under capacity legislation applies.

The care plan should b i
€reviewed on a regular basig as '
setoutin loca] par..
Pohﬂes

usually every 6
¥ er I moith yental Capacity Act 2005 (England and Wales)

’

nd4 The Mental Capacity Act 2005 (applicable in England and Wales) is

LEGAL ISSUES
5%an underpi_nned by a set of five key principles:
; Mental health legislation varies across the different cq : ) presumPﬁDn of capacity: a person is presumed to have capacity unless
Untries itis established that he lacks capacity;

all practical steps are taken to allow autonomy: a person is not to be

K. In
U England and Wales, the current legislation is the Menta] Heal o
e thcg
@) treated as unable to make a decision unless all practical steps to help

1983 whi i
which was amended in 2007, The Mental Capacity Act 2005

decisi ; :

cision makmg on behalf of inca pable adults and . Tegulafes
In Scotland, the Mental H. was implemented In 2007 him to do so have been taken without success;
replacd 1 previousaMe I??alidh(gjtrle Zm;l l;reatment) (Scotland) Act of 2033 @) allow unwise dec(i:iqiolnslz: a person is not incapable merely because he
The re] . Lo 1 Act of Scotlan : makes an unwise decision;
whicﬁevszg ?I;;?éj;g;};eiieglil‘ihon jls the Adults wit?"l IIEr)lii;gC?t;hfe: :2{005 () best inverests: an intervention under the Act on behalf of a person who

€tween April 2001 and 2003, ct 2000, lacs zapacity must be in his best interests;
In Northern Irel ' 5) leact restrictive option: any intervention under the Act on behalf of a
is regulated by ﬂ??lc\i/,[ thf (I:are and treatment of patients with ment ldi P verson who lacks capacity should restrict, as little as possible, his basic
by the Mental Heq] the&?ngﬁdth (It\)I C(}RtIhern Ireland) Order of 198 aaiiozder rights and freedom.
: “1L men orth I
18 currently no specifie incapacity legis]a; or?_m Ireland) Order of 2004 Ther, 245 There is a two-stage process for assessing incapacity:
a person lacks capacity if he is unable to make a decision for himself in

()
relation to any matter because of permanent or temporary impairment

t
who are a]ready in hospital and, with the provisi f : of the functioning of the mind;
slohe COmmumt*_;' Treatment (2) aperson is unable to make a decision for himself if he is unable to:
understand the information relevant to the decision;
retain that information for a sufficient period to make a decision;

— use or weigh that information as part of the process of making a

All require the
¢ o or !
effective care and iﬂoiii?esiéei¢1Ctlve practices compatiple with safe and
atively broad definitions, of mental illness or decision;
communicate the decision.

The Human Rig}

1 Rights Act 1998 h .
whether satisfactory care wag prc?\sric?:gn used in legal cases to determine THE TRAINING AND EXPERIENCE OF PSYCHIATRISTS
2246  DPsychiatrists are doctors who have undergone the same core training

Consent to treat
ment
2242 Teistuida as doctors in any other speciality. This is often poorly understood by the
patierit Sﬁouldb m_e:ntal to the provision of medical care that ¢ general public, who can be confused, particularly about the distinction
e with their consent. For consent to be valid {Fs 11:; i}gﬁﬁ i‘s’f between a psychologist (who is not a medical practitioner) and a psychiatrist.

have capacit
. ¥ to make the medical i
: rea it
Elf xljrlli(;r;?; d’rle the patient has fully Unzl:;lf)g(eicg: 22;?{; thedcp nsent 1 247  The training of psychiatrists matches in structure that of the training
Proposed, and they must be freely given, je n af Imp et fordoctors in other specialities. [tis now the case that all doctors on graduating
’ of under dusesg from medical school in the UK undertake two years of foundation training.

General i -
al Medical Counci] Good Medical Practice! sets out cleag]y:
y: these posts the doctors are closely supervised by more senior doctors.
€ doctors usually rotate through posts every four months, in order to

You must be satisfi
undertake any exallliiue‘jtio};? o tigation por,ther valid authority before you Th
4 Vestigation idi : .
O volunteers in treatment oy research’s providing treatment or involve patients obtain wide experience across many fields of medicine. At present, doctors
are registered with the General Medical Council at the completion of their
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