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1. INTRODUCTION

The prohibition against anti-competitive agreements and concerted practices is one of the
key pillars of competition law. As enforcement against cartels has increased in intensity
over the past few years and more countries have adopted competition laws, cartels and
other forms of anti-competitive agreements have become a major concern for businesses.

The First Conduct Rule of the Ordinance prohibits anti-competitive agreements and
concerted practices. Section 6 of the Ordinance reads as follows:

“(1) An undertaking must not—
(@) make or give effect to an agreement;
(b)  engage in a concerted practice; or

(c)  as a member of an association of undertakings, make or give effect to
a Aecision of the association,

if the akject or effect of the agreement, concerted practice or decision is to
prevent, vestrict or distort competition in Hong Kong.

a2
=

Unless the context otherwise requires, a provision of this Ordinance which
is expressed lo apply to, or in relation to, an agreement is to be read as
applying equally to, or in relation to, a concerted practice and a decision by
an association of undertakings (but with any necessary modifications).

(3)  The prohibition imposed by subsection (1) is referrved to in this Ordinance as

e

the “first conduct rule”.

This chapter sets out in the following sections below: (2) the meaning of an
“undertaking”; (3) the meaning of “agreement”, “concerted practices” and “decisions
of associations of undertakings™; (4) the meaning of “object or effect” of preventing,
restricting or distorting competition in Hong Kong; (5) what constitutes “serious anti-
competitive conduct”; and (6) typical examples of conduet that is caught by the First

Conduct Rule.

2. MEANING OF AN “UNDERTAKING”

The Ordinance applies to “undertakings”, which are defined as “any entity, regardless
of its legal status or the way in which it is financed, engaged in economic activity,

29 1

[including] a natural person engaged in economic activity”.

(a) Entity “engaged in economic activity”

The term “undertaking” comes from European competition law, where it has been
very widely construed. The central element in order for an entity to be considered an

' Competition Ordinance, Section 2.
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“undertaking” is whether it is “engaged in economic activity”. Although not explicitly
defined in the Ordinance, the Commission’s First Conduct Rule Guideline? indicates that
an entity will generally be considered to be engaged in economic activity where it offers
products and services on a market, irrespective of whether a profit is intended to be
made.? This is in line with well-established European law precedents, which have found
that companies, partnerships, individuals, committees, sporting bodies and public bodies
are all “undertakings”, to the extent they are engaged in economic activity. Therefore,
in practice, companies, associations, partnerships, not-for-profit organisations, societies
and individuals engaged in economic activity (such as sole traders and sub-contractors)
will all be considered to be “undertakings™ for the purpose of the Ordinance.

An entity may engage both in economic activities and in non-economic activities (c.g.
activities related to the exercise of state prerogatives). In such cases, the entity will
be considered to be an undertaking only to the extent of its economic activities. In
addition, certain undertakings, although they engage partly or wholly in economic
activities, may fall out of the scope of the First Conduct Rule by virtue of an exclusion
or an exemption (e.g. “statutory bodies™, or persons engaged in specified activities).*

Finally, employees, including directors and managers, are generally not considered to
be undertakings for the purpose of the Ordinance, and trade unions and other employee
representative bodies acting on behalf of their members in collective bargaining with
employers on work terms and conditions are not considered to be engaged in economic
activity and will therefore not be considered to be undertakings for the purpose of the
First Conduct Rule.

{b) Contours of an “undertaking™: the “single economic unit” doctrine

The First Conduct Rule only applies to agreements or concerted practice betv=sn
separate “‘undertakings”, meaning entities within the same corporate groupwill not
be subject to the First Conduct Rule as they form part of a “single econorhic unit” and
are therefore not considered to be separate undertakings. This is consistent with the
European approach.®

(i) How fo determine whether companies form part of the same “single economic
unit”

To determine whether an agreement has been entered into between companies within

the same economic entity, it is necessary to consider whether the two companies are

part of the same corporate group. In this regard, the Commission has indicated in

its First Conduct Rule Guideline that it is not bound by the definition of a corporate

or company group within the meaning of the Companies Ordinance® or other laws.”

Competition Commission, Guideline on the First Conduct Rule, 27 July 2015 (“First Conduct Rule Guideline™),
First Conduct Rule Guideling, paragraph 2.3.

Exemptions and exclusions are discussed in detail in Chapter 5 — Exemptions and Exclusions,

Case C-73/95 P Viho Ewrope BV v Commission [1996]; Case T-24/05 [2011] ECR 1-000, appeal dismissed by
the Court of Justice; Case C-628/10 P Allfance One International v European Conission [2012] 5§ CMLR 738,
[2012] All ER (DI2) 334 (Jul), ECL.

Companies Ordinance (Cap. 622).

First Conduct Rule Guideline, paragraph 2.7.

MEANING OF AN “UNDERTAKING”

[nstead, the Commission will consider that two companies are part of the same

economic unit if one has “decisive influence over the commercial policy” over the

other, or if the same ultimate parent company has decisive influence over both entities
»

to the agreement.

Decisive influence over an entity can result from having legal or de facto control over
an entity and the Commission is likely to consider voting rights, control of the board
and key veto tights over strategic decisions in order to determine whether an entity has
decisive influence over another, thereby signifying that two entities form part of the
same economic unit and thus fall outside the scope of the First Conduct Rule.

(ii) Joint ventures

The concept of a single economic unit is more complicated when applied to joint
ventures. The Commission has stated in its First Conduct Rule Guideline that,
generally, if a joint venture is controlled by more than one parent, it will not form part
of the same single economic unit as any of its parent entities.® This means that, for the
most part, joint ventures should be considered to fall outside of the same economic
uhit as either of their parents and so conduct involving an agreement between a joint
venture and une or both of its parents can be caught by the First Conduct Rule.

Paragraphs 2.068-2.071 discuss in detail how joint venture agreements are assessed
Unaor the Ordinance.

(iii) fndependent distributors

Independent third-party distributors will be considered to be separate undertakings
from the suppliers/manufacturers that they act for. As such, any agreements between
suppliers/manufacturers and their third-party distributors will be subject to the First
Conduct Rule. This is especially relevant in the context of resale price maintenance
(“RPM"), since the distributors must be free to independently sct the prices of the
goods or services that they on-sell. The vertical relationship between suppliers and
distributors is discussed in detail below at paragraph 2.079, and RPM is discussed
further at paragraphs 2.080-2.089.

(iv) Genuine agents

Notwithstanding the above, if a distributor is in fact an agent acting on behalf of its
principal, the parties will be considered to form part of the same single economic
unit and therefore their conduct will not fall within the scope of the First Conduct
Rule. Therefore, the Commission will carefully analyse the nature of a relationship
between a supplier and its distributor in order to assess whether it gives rise to a
genuine principal/agent relationship or not.

In this regard, it is not relevant whether the term “agent” or “agency agreement” is used
by the parties. Rather, the Commission will assess whether the distributor bears any, or
any significant, risk in relation to the contracts it concludes on behalf of the supplier.’

®  First Conduct Rule Guideline, paragraph 2.10.
?  First Conduct Rule Guideline, paragraph 2.15.

11

2.010

2.011

2.012

2.013

2.014

2.015




12

2.016

2.017

2.018

2.019

ANTI-COMPETITIVE AGREEMENTS — THE FIRST CONDUCT RULE

This may be the case if title to the relevant products is transferred to the distributor
and the distributor is responsible for various costs, including transport costs; costs of
unsold goods or damaged products; costs associated with non-performance or late
payment by customers; and advertising and other relevant costs.

3. AGREEMENTS, CONCERTED PRACTICES AND DECISIONS
OF ASSOCIATIONS OF UNDERTAKINGS

The Ordinance prohibits anti-competitive agreements, concerted practices, and
decisions of an association of undertakings. These three categories are analysed in
turn.

(a) Agreements

An*agreement” is very broadly defined to capture as many types of practices as possible
and it includes “any agreement, arrangement, understanding, promise or undertaking,
whether express or implied, written or oral, and whether or not enforceable or intended
to be enforceable by legal proceedings”."® Tt includes informal and “gentlemen’s”
agreements and agreements made by any form of communication (including email,
instant messages, ctc.'!). Neither a physical meeting of the undertakings concerned,
nor an actual agreement, needs to be in place in order for the Commission to determine
that an agreement for the purpose of the Ordinance exists. Rather, it is sufficient for
the Commission to establish that there has simply been a “meeting of minds” between
the relevant parties.

(b) Concerted practices

A concerted practice is “a form of cooperation, falling short of an agreement, where
undertakings knowingly substitute practical cooperation for the risks of competition™."?
This is taken from the European law definition of a concerted practice, as set out in
the landmark Dyestuffs case.” The application of the First Conduc: Ruie to concerted
practices provides the Commission with a “fall-back™ option, allowing it to target
conduct that would otherwise fall outside the scope of the First Conduct Rule for
situations where it is not possible to determine that an agreement is in place, even
when applying the wide definition of agreement to the conduct.

The First Conduct Guideline explains that concerted practices typically involve an
exchange of competitively sensitive information absent legitimate business reasons
among competitors, who should independently determine the strategy they adopt in
the market. The Commission considers that a concerted practice that has the object
of harming competition is likely to occur where competitors share information on

" Competition Ordinance, Section 2.

In the recent Libor and forex-rigging scandals, the banks and traders involved were found liable on the basis of
instant messages exchanged on private chatrooms and through mobile phones.

First Conduct Rule Guideline, paragraph 2.27.

¥ Court of Justice, ICf v Commission (Dyestuffs), Cases 48/69, etc., 1972,
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THE “OBJECT OR EFFECT” OF PREVENTING, RESTRICTING

future prices, if they share such information with the expectation or intention that the

recipient will act on it and if the recipient does, or intends to, act on it."

parallel behaviour in the market, where similar price movements can be observed over
a period of time, in some circumstances may be indicative of a concerted practice,
especially if the market is highly concentrated and transparent. In turn, however,
parallelism may simply indicate that the market is in fact highly competitive. In such
cases, the Commission will look for evidence corroborating the parties’ intentions
or expectations to establish if a concerted practice exists. In Europe, the focus in
relation to concerted practices cases is not centred around whether or not the parties
intended to collaborate or to coordinate their behaviour, but rather on whether a direct
or indirect contact between actual or potential competitors has the object or effect
of influencing the conduct on the market of that competitor, or of disclosing to that
competitor the conduct that the firm has decided to adopt."” In terms of the burden of
proof, European Courts have found a rebuitable presumption that undertakings that
participate in concerted action, and remain active on the market, take into account
the information.o1avided by the other undertakings engaged in the concerted action.’t

{c) Decisionzof an association of undertakings

Decisions of associations of undertakings, including trade associations, professional
bodi=s, non-profit, societies and unincorporated associations, can also be caught by the
rivst Conduct Rule if the decision has the object or effect of harming competition.'” In
such cases, both the undertakings, as members of the association, and the association
itself, can be liable for breaching the Ordinance.

A decision in this regard may include the association’s constitution, rules, resolutions,
rulings, guidelines or recommendations.'® Further detail on the types of decisions made
by associations that could contravene the First Conduct Rule is set out at paragraphs
2.045-2.089 below.

4. Tae “OBJECT OR EFFECT” OF PREVENTING, RESTRICTING
or DistorTiInG ComPETITION IN HONG KONG

An important concept within the First Conduct Rule is whether an agreement,
concerted practice or decision by an association of undertakings has the “object” or
“effect” of preventing, restricting or distorting competition in Hong Kong.

Neither the Ordinance nor the Commission’s Guidelines provide any explanation
for the distinction between the terms “preventing”, “restricting” and “distorting”
competition. The First Conduct Rule Guideline simply refers to the general notion
of conduct that “harms competition”. It is unlikely that the Commission will seek to

First Conduct Rule Guideline, paragraph 2.28.

' Court of Justice, Suiker Unie v Cammission, (European sugar industry) Cases 40/73 etc., 16 December 1975,
" Court of Justice, Commission v Ani Partecipazoni, (Polypropelene) Case C-49/92F, 8 Tuly 1999.

The concepts of anti-competitive chject and effect are discussed in detail at paragraphs 2.023-2.032.

First Conduct Rule Guideline, paragraph 2.35.

L

2.020

2.021

2.022

2,023

2.024

L




|

14

2.025

2.026

2.027

2.028

UL

ANTI-COMPETITIVE AGREEMENTS — THE FIRST CONDUCT RULE

give any further guidance or interpretation on this point, as the distinction between the
terms has not been a focus of other competition authorities with similar terminology
(such as the European Commission).

However, the distinction between “object” and “effect” is an important legal concept,
which goes to the heart of the burden of proof in competition cases. These are
alternative, rather than cumulative, requirements, meaning that, if the Commission
can prove the existence of an arrangement that is considered to have the object of
harming competition, it will not have to prove that the arrangement indeed results in
any anti-competitive effects. In turn, if the arrangement does xor have the cbject of
harming competition, the onus will be on the Commission to prove that the conduct in
fact is harmful to competition as it has anti-competitive effects.

(a) Object

An arrangement will be considered to have the object of harming competition where, by its
very nature, it is harmful to competition, such that it can be assumed that the purpose of the
agreement cannot be for any reason other than to harm competition. The “object” is best
understood as the purpose or aim of the agreement viewed in its context and in light of the
way it is implemented."” In this respect, the parties’ subjective intent to harm competition
i neither necessary nor sufficient to determine whether an agreement has the object of
harming competition (although the Commission may take such intent into account).

Agreements between competitors (also known as horizontal agreements) that seek to
fix prices, share markets, rig tenders and restrict output are considered as having the
object of harming competition. These are often referred to as “cartels”. As long as
the Commission can prove that such an arrangement exists, it is irrelevant whether
the arrangement had any anti-competitive effects in reality, and the parties ar¢-no
capable of defending the agresment by showing that it does not, or cannot,n fact,
have any anti-competitive effects.** As such, the parties to an agreement having an
anti-competitive object cannot argue that the agreement was not implemented, or that
it had a de minimis impact because they have small market share:. 11 a landmark
case concerning a cartel ameng producers of pre-insulated pipes,1he Eurepean Court
confirmed that the fact that an agreement has not been implemeni=d, or not been fully
implemented, is irrelevant to the question of its existence.?!

Agreements between parties at different levels of the supply chain (such as a
manufacturer and a distributor, which are also known as vertical agreements) are
less likely to be considered as having the object of harming competition than anti-
competitive horizontal agreements, Those vertical agreements will therefore tend to
be analysed on the basis of their likely effects. However, RPM, where a manufacturer/
supplier dictates the downstream price that must be set by a distributor/retailer, may
have the object of harming competition in some circumstances.”? Although the First

First Conduct Rule Guideline, paragraph 3.5.

Ultimately, the parties may still invoke the defence-based efficiencies listed in Section 1 of Schedule | of the
Ordinance but it would be an extremely difficult defence to win in relation to a cartel.

2t Court of First Instance of the Buropean Union, Pre-insulated Pipe Cartel. Case T-9/99, 20 March 2002.

First Conduct Rule Guideline, paragraph 3.8,
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THE “OBJECT OR EFFECT” OF PREVENTING, RESTRICTING

Conduct Rule Guideline is not explicit as to exactly when this will be the case, it does
suggest that, if a supplier implements RPM in response to pressure from a distributor
seeking to limit competition at the distribution level, or to foreclose competing
suppliers, this is likely to have the object of harming competition.?* Further, it is likely
that a direct, contractual obligation imposed on a distributor/retailer by a manufacturer/
supplier to adhere to a specific fixed or minimum retail price will be considered as
having the object of harming competition.

(b) Effect

If an arrangement is not considered to have the object of harming competition, it will
still contravene the First Conduct Rule if the Commission can prove that it has, or is
likely to have, anti-competitive effects.

Anti-competitive effects are likely to arise when an agreement has an adverse effect on
any of the parameters that businesses use to compete, such as price, output, product
quality, product vatiety, or innovation. In order to assess the (likely) effects of an
agreement, the Commission will first need to assess how the relevant market upon
which anti-conzetitive effects may occur should be defined. Once the Commission
has assessed. now the relevant market should be defined, it will analyse whether the
partiet t¢ the agreement have market power on the relevant market. Market power, or
the cbiiity to profitably maintain prices above competitive levels, will be analysed by
1eference to a number of factors, including the parties’ market shares, the concentration
of the market and barriers to entry and expansion. Although not a prerequisite for
finding that an agreement has anti-competitive effects, an agreement that is subject
to an “effects-based”™ analysis is more likely to harm competition if one or both of
the relevant parties to the agreement have market power. Importantly, the degree of
“market power” relevant for purposes of an analysis under the First Conduct Rule will
be typically less than that under the Second Conduct Rule.”

In determining whether conduct has, or is likely to have, anti-competitive effects, the
Commission will consider the “counter-factual™ position (i.e. it will analyse what the
market conditions would have been like absent the relevant agreement in question). To
be considered anti-competitive, any effect identified by looking at the counter-factual
needs to be “more than minimal™ in order to breach the First Conduct Rule. If other
players in the relevant market have also entered into similar agreements to the one in
question, the Commission may look at the cumulative effect of such agreements on
competition and the impact the relevant agreement has on such overall cumulative
effect, in order to determine whether there is an anti-competitive effect.?®

Certain restrictions to competition may form part of an otherwise legitimate agreement,
for instance, non-compete clauses in a joint venture agreement, or in a co-marketing
agreement. If the restriction is objectively necessary for the main agreement to make

First Conduct Rule Guideline, paragraph 6.75.

# Market definition is discussed in detail at Chapter 3 — Abuse of Substantial Market Power — The Second Conduct Rule.

¥ The assessment of market power is discussed in detail at Chapter 3 — Abuse of Substantial Market Power — The
Second Conduct Rule,

*  First Conduct Rule Guideline, paragraphs 3.25-3.27.
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commercial sense, as well as proportionate and directly related (i.e. subordinate) to
the aim of the main agreement, this so-called “ancillary restraint” will not be caught
by the First Conduct Rule.

(c) “In Hong Kong”

Section 8 of the Ordinance states the far-reaching territorial application of competition
law. The Ordinance seeks to protect free competition in the Hong Kong market against
any conduct, wherever it takes place. The First Conduct Rule therefore captures
agreements, whether they are entered into in or outside of Hong Kong that have the
object or effect of restricting competition in the Hong Kong market.

Pursuant to this “effects doctrine”, which underpins most competition law regimes
around the world, it is irrelevant where parties to an agreement are incorporated;
where an agreement is entered into; and which law governs the agreement in question,
if the agreement in question harms the Hong Kong market.

By way of example, if two Taiwanese manufacturers exporting certain goods into
Hong Kong fix prices in Taiwan, their agreement will be subject to the First Conduct
Rule, and the parties to this agreement, although Taiwanese and based in Taiwan, may
be liable before the Hong Kong authorities.

5. SErI0US vs. NoN-SERI0US ANTI-COMPETITIVE CONDUCT

One unique feature of the Ordinance is that, unlike most other regimes, in addition to
distinguishing between object and effect, the Ordinance makes an additional distinction
between serious anti-competitive conduct and non-serious anti-competitive condict
This has procedural consequences for finding a breach of the First Conduct Rujx.

(a) The four serious anti-competitive conducts

Price-fixing, market allocation, output restriction and bid-rigging. which are all
considered as having the object of harming competition, are alse !l coasidered to be
serious anti-competitive conduct. RPM, which may in some cilcumstances have the
object of harming competition, may also sometimes be considered to be serious anti-
competitive conduct since it falls within the broad definition of “fixing, maintaining,
increasing or controlling the price for the supply of goods or services”, which is defined
in section 2(1) of the Ordinance as one of the serious anti-competitive conducts.

{b) Serious anti-competitive conduct and the object/effect distinction

While all types of serious anti-competitive conduct have the object of harming
competition, the notion of serious anti-competitive conduct is narrower than conduct
that is considered to have the object of harming competition. For example, the
exchange of competitively sensitive information may be an object restriction if it
involves the exchange of future pricing information or information relating to future
sales quantities, but, absent a finding of actual price fixing, it is not considered to be
serious anti-competitive conduct,

Set out below is a table which shows various types of conduct and comparing whether they
amount to serious anti-competitive conduct, and/or to restrictions of competition by object:

TRV IR Ree o

SERIOUS V8. NON-SERIOUS ANTI-COMPETITIVE CONDUCT

Serious anti-
competitive conduct

Key problematic conduct “By object” restriction

Price fixing v 4
Market sharing v v
Limiting output v v
Bid-rigging ¥ 4
RPM In some circumstances® In some circumstances
Information exchange The sharing of future pricing X

and quantity information

s There is no definitive guidance as to when RPM will be considered as having the object of harming competition or
as being serious anti-competitive conduct, and, in particular, whether there might be circumstances where RPM is
considered a by object restriction but not a serious anti-competitive conduct. By way of illustration, RPM is likely to
be considered a restriction by object, and maybe even a sericus anti-competitive conduct, if a supplier implements
RPM in response to reassure from a distributor seeking to limit competition at the distribution level, or to foreclose
competing supplicrs; or if a contractual obligation is imposed on a distributer/retailer by a manufacturer/supplier
which requires the aistributor/retailer to adhere to a specific or a minimum downstream price.

In additius, group boycotts are considered to be restrictions of competition by object
when competitors agree to exclude an actual or potential competitor from the market.
In =uch instances, the boycott is likely to be intended to facilitate a wider cartel, and
so it would be likely to amount to one of the four principal types of serious anti-
competitive conduct.

(c) Serious anti-competitive conduct vs. non-serious anti-competitive
conduct: a procedural distinction

The distinction between serious anti-competitive conduct and non-serious anti-
competitive conduct is procedural: when the Commission believes that an entity
contravenes the First Conduct Rule but that the contravention does not involve serious
anti-competitive conduct, the Commission must issue a warning notice to the relevant
parties before commencing proceedings before the Tribunal. The warning notice
gives the parties a chance to cease the conduct by complying with the notice before a
certain deadline, thus potentially avoiding review of the practice, and the possibility
of sanctions being imposed, by the Tribunal. In the case of suspected serious anti-
competitive conduct, the Commission is not obliged to issue the parties with a warning
notice and it can instead begin proceedings directly before the Tribunal.”’

This procedural novelty, introduced late in the legislative debates leading up to the
adoption of the Ordinance, was criticised by some commentators as affecting the
effectiveness of the First Conduct Rule, essentially “gutting it” but for the most serious
anti-competitive conduct, While there is merit to this argument, this approach also
shows the resolve of the legislator, and thus the Commission, to focus enforcement on
the most serious anti-competitive practices.

¥ Note, however, that the Commission is not obliged to tzke the case directly to the Tribunal in cases of serious
anti-competitive conduct and it can instead accept commitments from parties to cease the offending conduct in
lieu of taking the case to the Tribunal.
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However, while the warning notice process may dilute somewhat the effectiveness of
the First Conduct Rule, the Commission has decided that it would publish warning
notices. To justify this approach, the Commission has invoked good governance,
the Commission’s duty to educate the public and the legal community about its
interpretation of the Ordinance, and the need for transparency regarding the use of
public funds in conducting investigations. The publication of the warning notice is
likely to have a significant reputational impact on businesses, even though it does not
signify a conclusive breach of the Ordinance. Therefore, while the distinction between
serious anti-competitive conduct and non-serious anti-competitive conduct is indeed
procedural, businesses should not approach agreements that amount to non-serious
anti-competitive conduct lightly.

If parties do not cease or amend their behaviour after the deadline in the warning
notice has passed, the Commission can commence proceedings before the Tribunal in
relation to the conduct.

6. AGREEMENTS THAT MAY BrEACH THE FirsT ConpucT RULE

The Ordinance applies to both horizontal agreements (between competitors) and to
vertical agreements (between entities at different levels of the supply chain). Typically,
vertical agreements are considered to be less harmful to competition than horizontal
agreements.

Set out below is a detailed overview of the types of conduct that may infringe the First
Conduct Rule.

(a) Horizontal agreements

(i) Price-fixing

Agreements to fix, maintain, increase or otherwise control prices amourt 15 violations
of the Ordinance “by object” meaning, where they can be proven, the Coramission will
not need to establish that the agreement has any anti-competitive Ctizcts in practice.

An agreement to fix prices does not necessarily involve agreeing the final price to be
charged to customers for a particular product; it also includes agreeing, directly or
indirectly, the elements of the price, including agreements to fix discounts, rebates,
allowances or other price advantages offered with goods or services.”® For example,
in the European Commission case against producers of roofing felt, members of the
cartel agreed a strategy to poach and allocate the customers of competitors who were
not members of the cartel, including by determining a maximum discount.?

Even where price-fixing does not entirely eliminate price competition, the Commission
has taken the view that it can amount to price-fixing, since competition may still be
harmed (impaired) if parties agree to fix one component of a price, while competing
on others.* In the British Sugar case, which has been cited many times since it was

%% First Conduct Rule Guideline, paragraph 6.11.

#  Buropean Commission, Belgian Roofing Felz, Case IV/31.371, 10 July 1986.
¥ First Conduet Rule Guideline, paragraph 6.12.
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decided in 1998, the parties were found to have engaged in a cartel and/or a concerted
practice by creating an atmosphere of “mutual certainty”, which allowed them to
continuously raise prices, even without knowing the exact pricing levels of their

g 1
competitors.’

(ii) Market sharing

Market sharing, or market allocation agreements, are agreements that divide up markets
such that competitors do not actively compete with each other ontheir “allocated portion”
of the market. These agreements also have the object of harming competition. They can
take the form of dividing markets geographically (e.g. agreeing that one entity will only
focus on Hong Kong island, while its competitor focuses on Kowloon; or agreeing not
to enter particular markets where a competitor is already active); segmenting markets
by customers (¢.g. agreeing that one competitor will focus on targeting one par.ticular
customer, while the other competitor targets a different customer) and/or agreeing not
to compete in the production/supply of certain goods or services.

However, agreements between competitors to cease production of certain products so
that they can snecialise in other products that they supply to each other on a reciprocal
basis will.noi necessarily amount to a market-sharing agreement with the object of
harm’ng competition. Instead, such agreements should be analysed objectively, based
o ‘he context in which the arrangement is made.*

(iii) Qutput restrictions

Although less common than price-fixing or market-sharing agreements, agreements
to limit, restrict, coordinate or control output, production, supply or capacity, such
as production or sales quotas, are also considered to be “hardcore™ anti-competitive
agreements amounting to serious anti-competitive conduct. By its very nature, the
scarcity of supplies organised by the agreement is most likely to result in price
increases. In addition to higher prices, output restrictions may also ultimately lead to
an alignment in product quality and possibly price collusion.®

In certain circumstances, output restrictions may have legitimate business reasons
and therefore may be considered not to have an anti-competitive object. This may be
the case, for instance, when competitors enter into a joint venture and agree certain
production quotas for the joint venture.

(iv) Bid-rigging

Bid-rigging occurs when competitors “rig tenders”, for example, they agree not to
bid for a particular project; to submit “failing” or “fake” bids; or who the particular
winner of a tender will be. Where bid-rigging occurs without the knowledge of the
customer requesting the bid, it will be considered to be serious anti-competitive
conduct with the object of harming competition.** An example of a recent bid-rigging
case is the Singapore motor vehicle traders case, where the Competition Commission

* Buropean Commission, Tate & Lyle plc (British Sugar), Case 1V/F-3/33.709, 14 October 1998.
First Conduct Rule Guideline. paragraph 6.20.

First Conduct Rule Guideline, paragraph 6.22.

Competition Ordinance, Section 2(2).
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EXEMPTIONS AND EXCLUSIONS

(¢) Risks associated with an application

The Commission will grant exemptions only after a thorough and lengthy analysis of 41|
the factors at play. During that time, parties are exposed. As frustratin £ as a protracted
application process may be, companies must understand that a poorly designed
exemption containing numerous conditions and limitations can be less advantageoug

than relying on self-assessment to determine internally whether agreements ang
conducts are likely to breach the law.

The Commission has made an effort to indicate that it is a highly approachable
institution. However, due to the risks associated with engaging in discussions with
the regulator, companies should exercise great caution in assessing their position
before secking additional legal certainty by formally applying to the Commission for
a decision in relation to whether an exclusion applies or an exemption can be granted,
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1. INTRODUCTION

There are several ways that the Commission could find out about potential anti-
competitive conduct and decide to conduct an investigation. Information and tip-offs
about an alleged breach of the Ordinance can come from leniency applicants and
whistleblowers; from other regulators or bodies in Hong Kong; as a result of market
studies conducted by the Commission; or simply from the Commission conducting its
own research.

However, one of the principal ways that the Commission will find out conduct that
potentially violates the Ordinance is via complaints. The importance of complaints
is further reinforced by the fact that, absent any standalone right of action, the
ability to lodge a complaint may be the only avenue initially available to victims of
anti-competitive conduct. This explains in large part the liberalism with which the
Commission has designed its approach to complaints.

Any person mayJodge a complaint to alert the Commission to a suspected contravention
of the Ordin=ance, and the Commission is hoping that people use this opportunity to
come forward with substantive, non-frivolous complaints that it can act upon.

Itis lii-ely that the Commission will rely heavily on complaints to drive its enforcement
acera, especially in its first few years of activity, while it remains a new regulator
seaking legitimacy and with a mandate to address pressing needs.

This chapter explores in the following sections: (2) the process for filing a complaint
with the Commission; (3) the information required to make a complaint; (4) how the
Commission will assess complaints; (5) confidentiality issues surrounding complaints;
and (6) the complaints filed so far with the Commission.

2. How 10 FILE A COMPLAINT WITH THE COMMISSION

Any person, including individuals, companies, other regulators or public authorities
and concern groups, may lodge a complaint with the Commission under the Ordinance
and there is no “standing test” requiring a party making a complaint to demonstrate
that it is adversely affected by, or has any interest in, the relevant matter in order to
make a complaint. This indicates a clear intent {from the legislator to allow anyone to
be able to approach the Commission to file a complaint, signalling a hope that indeed
complaints will come forward and will be a fertile source for discovering potential
breaches of the Ordinance.

The Commission is the sole authority with the power to receive complaints for
competition matters, with the exception that the Communications Authority has
joint jurisdiction with the Commission to receive complaints relating to telecoms
and broadcasting companies. The process for making a complaint and the criteria
for the assessment of complaints is the same whether the complaint is made to the
Commission or to the Communications Authority.

The Commission accepts complaints in any format, including by email, by phone, by
mail, by completing an online form made available on the Commission’s website, or
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COMPLAINTS

even in person at the Commission’s office. The Commission is also willing to receive
either named or anonymous complaints, as well as those filed directly or through
an intermediary such as a legal adviser.! This openness and lack of formalism in
the complaint-filing process illustrates the fact that the Commission is setting low
procedural thresholds for making complaints, so as to encourage as many complainantg
as possible to come forward.

3. WaAT Dokes A CoMPLAINT NEED TO INCLUDE?

The Commission hopes that complainants will provide as much relevant information
as possible in making complaints, in order to allow it to assess whether to follow up
on a complaint or not.

The Complaints Guideline sets out the types of information complainants are
encouraged to provide, including information on the parties involved, a description
of the relevant conduct, information on any relevant documents and, where relevant,
information about the impact of the conduct on the complainant or other parties
involved. However, the guideline emphasises that it is not imperative to provide all of
this information in order to make a complaint and there are no set criteria which, if
met, will result in a complaint being “valid”.? Nevertheless, it is clear that substantiated
complaints are more likely to be followed up and prioritised by the Commission than
those lacking in substance or with little or no supporting information.

The Complaints Guideline also indicates that the Commission may provide more
guidance about the information needed from complainants from time to time.

4. ASSESSMENT OF COMPLAINTS BY THE COMMISSION

While complaints are one of the most useful ways for the Commission to gather
information about alleged anti-competitive practices, its limited rescinces at this stage
mean that it cannot consider each and every complaint in detail.

The Ordinance explicitly provides the Commission with the discretion to decide not
to follow up on complaints, if it considers that it is reasonable to do so, for example
because a complaint is trivial, frivolous or vexatious, or it is misconceived or lacking
in substance.” The Commission’s discretion in this regard is wide and it allows the
Commission to avoid being paralysed by numerous, non-substantiated complaints,
which could potentially take up a significant amount of time and resources, It is likely
that the Commission will exercise this discretion regularly, deciding not to act upon a
large number of complaints that are made.

' Competition Commission, Guideline on Complaints, 27 July 2015 (“Complaints Guideline™), paragraph 2.1.

Complaints Guideline, paragraph 2.4.
Competition Ordinance, Section 37(2).
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CONFIDENTIALITY OF COMPLAINTS

If the Commission does decide not to follow up on a complaint, it will provide an
explanation of this outcome to the complainant in writing. The Complaints Guideline
does not articulate the extent to which the Commission would have to motivate its
decision not to launch an investigation. Only time will tell whether disappointed
complainants might successfully argue that such rejection by the Commission amounts
to a decision subject to judicial review. Nevertheless, a rejection letter does not preclude
the Commission from later deciding that it wishes to reconsider the issues raised in
a complaint, for example because it has increased capacity to investigate an issue or
because it has uncovered additicnal evidence which is relevant to the complaint.*

Other potential outcomes after having reviewed a complaint are that the Commission
will review the matter further by conducting an initial investigation or it will
recommend that the complainant refers the complaint to another government body
or agency. In the case of the latter, the Commission will inform the complainant in
writing of this decision. In the case of the former, the Commission will endeavour
to keep the complainant informed as to the progress of the matter, subject to any
overriding considerations such as the need to preserve confidentiality.’

If a compla.nant no longer wishes to cooperate with the Commission in relation to a
complaint, tne Commission is still able te proceed with investigating the complaint,
if it-considers it is reasonable for it to do so.® Further detail on the Commission’s
irvs tigation process is provided in Chapter 7 — Investigations.

5. CONFIDENTIALITY OF COMPLAINTS

Whether or not a complaint is made anonymously, the Commission is under a general
obligation not to disclose any confidential information, including information that
relates to the identity of any person who has given information to the Commission.’
This provision is aimed at not only ensuring that the Commission can follow up
complaints in private (i.c. the fact of the complaint ought to remain confidential), thus
allowing it to conduct effective investigations, but it also guarantees complainants’
anonymity. The Ordinance provides, however, that the Commission may disclose
confidential information when such a disclosure is ordered by the courts, or when it
is necessary for the performance of its functions under the Ordinance. Therefore, the
Commission will not normally disclose the identity of a complainant, without their
consent, unless there are exceptional circumstances that compel it to do so.

In return, the Commission requests that complainants keep their complaints
confidential, in order to avoid the Commission’s ability to successfully investigate a
complaint being hindered by publicity. Although it cannot demand that complainants
adhere to this, it has asked that complainants who wish to make their complaint public

Complaints Guideline, paragraph 5.3,
Complaints Guideline, paragraphs 5.1-5.4.
Complaints Guideline, paragraph 4.2,
Competition Ordinance, Section 125,
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inform the Commission of their intention to do so prior to disclosing the information
to the public.?

Finally, as a result of the obvious advantages of secrecy when it is conducting an
investigation, the Commission has indicated that it will not comment on what it ig
investigating *

One of the consequences of these confidentiality provisions is that parties on the
receiving end of a complaint do not know they are the subject of a complaint and
therefore there is no right of defence at the complaint stage. In practice, it is very
likely that the Commission will have carefully considered a complaint and proceeded
to commence an initial assessment of a case before the party that has allegedly
contravened the Ordinance is aware that it is under scrutiny. This is discussed in detail
at Chapter 7 — Investigations.

6. ComrLAINTS MADE S0 FAR TO THE COMMISSION

Even prior to the Ordinance coming into force, a number of parties already approached
the Commission with complaints relating to alleged anti-competitive behaviour. The
Commission’s 2015 annual report reveals that between 20 July 2014 and 31 March
2015, one-third of the 96 queries it received might have been classified as complaints
that warranted further assessment by the Commission if the Ordinance were in force on
these dates. These potential complaints primarily related to the travel and hospitality,
fuel and energy, telecommunications, real estate and property management sectors,
and they were primarily made by small-and-medium-sized entities and individuals,
with the vast majority of them relating to the First Conduct Rule.'

Although the Commission lacked the investigation powers to act on these comalaints
as the Ordinance was not in force as the time they were made, it appears to'kave taken
each of these queries seriously, recording them in its annual report and noting that it
would keep cvidence of them for future reference.

In addition, the first two market studies conducted by the Conimizsion in 2015, in
the petrol retail market" and the building maintenance sector,'? are believed to have
been triggered by a high number of complaints from the public in these industries,
either directly to the Commission or, historically, to the Consumer Council which
then passed on the complaints to the Commission. Market studies arc discussed in
Chapter 7 — Investigations.

Complaints Guideline, paragraph 3.2.

Complaints Guideline, paragraph 3.1.

" Competition Commission, dnrual Report 2014/2015, pp. 46-48.

South China Morning Post, Competition Comimission targels petrol market in Hong Kong, 28 April 2015.

Scuth China Morning Post, Hong Kong’s competition watchdog eves oil prices, building muintenance as
ordinance nears, 17 February 2015,
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1. INTRODUCTION

The Commission does not have the power to impose fines, rather its role is to investi gate
possible contraventions of the Ordinance and to bring proceedings before the Tribunal
if it considers that a breach of the Ordinance has occurred.

The Commission may learn about alleged contraventions of the Ordinance via several
channels. A complaint about an alleged contravention may be made to the Commission
by an aggrieved third party;' a leniency applicant may “blow the whistle” to the
Commission, disclosing evidence of a cartel in exchange for immunity from fines or
for lenient treatment; or the Commission may find out about a possible contravention of
the law via its own research, market knowledge or as a result of another investigation,
Upon learning about a possible contravention of the Ordinance, the Commission may
decide to investigate, As is commonly the case in other jurisdictions, the Commission
has a wide discretionary power when deciding whether or not to investigate a case, or
to continue an existing investigation at each stage of the investigation process.

In addition to-vinducting investigations, the Commission is able to carry out market
studies, whick allow it to assess whether a market is functioning in a competitive
manner; without requiring the Commission to have a reasonable suspicion, at that
stage. that'a contravention of the Ordinance has occurred.

In flus chapter, we will explain the Commission’s investigation process, setting out
the different stages of the process and the Commission’s powers at each stage of the
investigation.

2. THE DIFFERENT PHASES OF THE INVESTIGATION PROCESS

The investigation process is split into two different phases: after an initial assessment
phase, the Commission may decide to take the case through to the investigation phase.
Until it does so, the Commission cannot use its compulsory investigation powers.

(a) Before the investigation: market studies

Although not formally part of the investigation process, market studies are often used
by competition authorities as a “first step” to gather information and uncover possible
anti-competitive conduct, as a prelude to conducting a formal investigation. Market
studies allow the Commission to probe a sector as a whole, without needing the
reasonable suspicion that a contravention of a competition rule has occurred that the
Commission needs to initiate an actual investigation. The Commission has the power
to conduct market studies pursuant to Section 130 of the Ordinance.

The Commission may launch a market study to better understand an industry or because
it has suspicions that a sector may not be functioning in a competitive manner, but it
falls short of having evidence that a conduct rule has been breached. Although market

} Complaints are discussed in detail in Chapter 6 — Complaints.
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INVESTIGATIONS

studies are the “lightest” form of intervention by the Commission, they serve as usefy]
tools for the Commission to learn more about the competitive dynamics of a sector
and they can potentially reveal anti-competitive conduct, leading to the initiation of 5
formal investigation by the Commission. They are also far-reaching, as exempt bodieg
or entities can receive information requests in the context of market studies.

The Commission has not been granted enforcement powers as part of the market
study process. As a result, the process is a voluntary one and market players cannot
be compelled to cooperate with the Commission during the market study process.
Nevertheless, it can be expected that most entities will cooperate at least to a minimum
extent if they are approached by the Commission to participate in a market study, so
as to maintain good relations with the Commission. In some cases, cooperating with
the Commission at the market study stage may be a way to minimise the risk of an
investigation being launched.

Prior to the substantive provisions of the Ordinance coming into force, the Commission
had already begun two markets studies, which it was able to do since its market study
powers under Section 130 of the Ordinance came into force before the provisions
bringing the conduct rules came into force. The two market studies initiated by the
Commission to date are in the retail fuel and the building maintenance sectors. These
two market studies are a direct result of public pressure to look into these issues,
following a high number of complaints in these two sectors about perceived anti-
competitive conduct or, more generally, high prices. As of April 2016, the Commission
had not announced the results of these two market studies.

The Commission does not have any powers to compel changes to be made following
a market study. It cannot, for example, demand that businesses make divestment
following a market study in order to introduce a new entrant to the market, making 1t
more competitive. This is in contrast to other competition authorities, such as ti:e UK
authority, which recently compelled the divestment of some UK airports fclicwing a
market study.?

However, the Commission may use its findings from a marke: study to make
recommendations to government or other regulatory bodies. Alternatively, the
Commission may uncover sufficient evidence during a market study to initiate an
investigation into breach of a conduct tule. The Commission is not compelled to
take action following a market study so if, in fact, the study does not reveal anything
particularly useful to the Commission, it can simply close the case without taking
further steps.

(b) Before the investigation: initial assessment phase

Prior to commencing an investigation, the Commission may conduct an “initial
assessment”, which acts as a screening mechanism, allowing the Commission to assess

In 2009, following a two-year investigation into the market for aitport services, the UK competition authority
found that common ownership of airports by the same operator prevented competition between theni. The
authority ordered airport operator BAA to divest three airports in the UK, including Gatwick, Stansted and one
Scottish airport.
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THE DIFFERENT PHASES OF THE INVESTIGATION PROCESS

whether it is appropriate to conduct a formal investigation into an alleged conduct
or activity.

(i) No enforcement powers until there is a “reasonable cause to suspect
that a contravention has faken place”

At the initial assessment phase, the Commission will try to determine whether it is
rcasonable to conduct an investigation and whether there is sufficient evidence to
establish a reasonable cause to suspect that a contravention of a competition rule
has occurred.’ Until this is established, the Commission cannot use its oompulsolry
investigation powers. It cannot, for instance, obtain a warrant to conduct a dawn raid,
or demand that a company provides information or appears before the Commission.
Instead, during the initial assessment phase, the Commission will rely on voluntary
contacts with people who may have knowledge of suspected conduct and on
publicly available information and it may conduct surveys. The Commission may
also, depending on the circumstances, contact the undertakings that are the subject
of an initial invesiigation, requesting relevant information from them, although the
Commission ¢anaot compel such undertakings to provide it with any information at
this stage.*

In detérnnning whether or not to follow the initial assessment phase with a formal
investigation, the Commission will take into consideration a range of factors,
iscinding whether the evidence suggests the Ordinance has been contravened; the
potential impact of the alleged conduct on competition and consumers; the chances of
success of the case and the Commission’s own enforcement strategics, priorities and
objectives.® The final element the Commission will take into consideration is “whether
the resource requirements of further investigation are proportionate to the expected
public benefit”. This does not mean, however, that an expensive investigation will
automatically be shunned by the Commission. All the elements cited above will be
considered together in a cost/benefit analysis and the Commission may decide that
the high cost of a contemplated investigation will be outweighed by the large public
benefits that are likely to be produced.

(ii) The Commission’s discretion to investigate

The Ordinance requires the Commission to have “reasonable cause to suspect that
contravention of a competition rule has taken place, is taking place or is about to
take place” in order for it to commence an investigation.® The Commission interprets
this as conferring a low threshold on it, considering that it only needs to satisfy itself
“beyond mere speculation” that a contravention of the Ordinance has taken place, and
not as needing evidence that “on balance, tends to suggest that a contravention has
occurred”.’

Competition Commission, Guideline on Investigations, 27 July 2015 (“Investigation Guideline”), paragraph 3.1.
Investigation Guideline, paragraph 3.4.

Investigation Guideline, paragraph 3.6.

Competition Ordinance, Section 39.

Investigation Guideline, paragraph 5.1.
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The Commission is not bound by timeframes when making a decision whether to
commence an investigation and there is no time limit by which the initial assessmeny
phase must be completed, as each case will vary on the nature and complexity of each
matter, and on the resources available to the Commission at the time. However, the
Commission notes that some initial assessment phases may be very short.*

(iii) Outcome of the initial assessment phase

There are four possible outcomes to the initial assessment phase:®

(A) No further action

If, at the end of the initial assessment phase, the Commission determines that it would
not be reasonable to conduct an investigation, or that there is not sufficient evidence
to establish a reasonable cause to suspect that a contravention of the competition ruleg
has taken place, it can decide to take no further action.

The Investigation Guideline indicates that, where the matter was opened following a
complaint by a member of the public, the Commission will provide an explanation
as to why it is taking no further action to the complainant in writing.'® It is unclear
whether this explanation will be made public, although it is possible that this will be
the case when multiple complaints have been recejved.

[f the Commission decides not to take action, complainants will have very few options
at this stage, as there is no right of private action for an alleged contravention of
the Ordinance. It will be possible to challenge the Commission’s refusal to open an
investigation under the judicial review process, but the Commission’s large discretion
to open an investigation means that the bar for judicial review will be very high and
it is likely to be extremely difficult to prove that the Commission erred in its decisior
not to open an investigation.

(B) Opening of an investigation

If the Commission is satisfied that it would be reasonable to open an invesfigotion, and
that the initial assessment phase revealed sufficient evidence to establish o reasonable

cause to suspect that a contravention of the Ordinance has taken place, 1t can open an
Investigation.

Where the Commission chooses this course of action, it will endeavour to keep
complainants informed as a matter progresses. However, confidentiality considerations
and the need to be able to conduct effective investigations mean that the Commission
will most likely not inform complainants of internal steps, such as whether a matter
is at the initial assessment phase or whether a formal investigation has been opened.'

Investigation Guideline, paragraph 3.2,
Investigation Guideline, paragraph 4.1.
Investigation Guideline, paragraph 4.2.
Investigation Guideline, paragraph 4.4.
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®) Alternative means of addressing the issue - -
: ission has several alternative options available to it, 1_f it ﬁrllds ¥nd1cat10ns
il Comf; t ay not be competitive but it chooses not to open an investigation. One o_f
g : 112 Ei) refer the matter to another agency, which the Comumission may do if
f O'ptlontsh t another body, such as the Communications Authority, the IndePcndent
5 Conilics]:’; :gainst Corrup:don, or the Securities and Futures Commission is better
S]Z?ed 1o look into a matter.

. . Airead
other alternative is for the Commission to open a market study l-f it has r.mot dhreca1 ;;

Andertaken one as part of the pre-investigation stage. Market studies are discusse

un

paragraphs 7.006-7.011.

Voluntary resolution of the matter B .
g)mpetitioniuthoritics are often more interested in seeing anti—comp_etmve blzhgzl (i)(Lil;
rather than in prosecuting violators. Therefore, the Cfc)mmlssm_m cou
e mitmeists by an entity to voluntarily change its behaviour in order to
t?l ac'ca?:afl(;néor ﬂns ;he Commission has at the end of the initial assessment phase.
allevi R

Commitments ars discussed at paragraphs 7.05 1-7.054,

(c) Invectiyation phase o N
1f(the Commission decides to launch an ofﬁcial invcstlgau.or;, it \:]1] b:ﬁl]:ri:;
;‘iwestigation phase”, at which point it may use 1t}§ compulscﬁy in orr;na; 10‘1;{%]‘j i
powers, granted to it under the Ordinfmce. Parties whoﬂ fail to comply

issued at this phase face potentially serious consequences.

(i) Powers of the Commission during the investigation phase

(A) Written requests for documents and information | |
The Commission can issue written notices to obtain documents or spccmﬁ1d1nformat1z?,
Sl in “Section 41 Notice”) if it has reasonable
: 41 of the Ordinance (a “Section
B aneocils ion or control of documents
has, or may have, possession
cause to suspect that a person has, : on. niro uments
or information relating to the contravention of the competition ru.lc. ]?ocu?:xu
this instance is defined widely to include “information recorded in any form™.
- i i subj the
The Commission must indicate in the Section 41 Notice the sub_]ectﬂrjna:‘ter ar;(}ace
i igati i ify in the notice the time, ;
tigation'* and it can also specl p
purpose of the inves . o ool s
i i document or information 1s p .
manner and form in which any : to b o
issui tice include the ability
ission” t to issuing the Section 41 No
Commission’s powers pursuan : : : .
to request explanations about the documents 1t has gathered, including from

employees of the relevant undertaking.’

12 Competition Qrdinance, Section 41.

11 Competition Ordinance, Section 2.

1 Competition Ordinance, Section 41(3)(a).
* Competition Ordinance, Section 41(4). )
6 Competition Ordinance, Section 41(5)(ii).
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It is a criminal offence to fail to comply with a Section 41 Notice, to destroy o
falsify documents, or to provide false or misleading documents or information tq the
Commission.'” In order to be valid, the Section 41 Notice must make this clear,

(B) Request for attendance before the Commission to answer questions

Pursuant to Section 42 of the Ordinance, the Commission can require in writing any
person to attend before it at a time and place specified in the written notice (“Sectio
42 Notice”). As with the Section 41 Notice, a Section 42 Notice requiring a person
to appear before the Commission must indicate the subject matter and the purpose of
the investigation, and must make clear the nature of the criminal offences that apply
to non-compliance with the notice (for example, in relation to providing false o
misleading documents or information to the Commission).

The Investigation Guideline states that the Commission may summon current or former
employees, competitors, customers, distributors, suppliers, representatives of relevant
trade associations or complainants to appear before it pursnant to a Section 42 Notice,
It also clarifies that the same person may be called upon to answer the Commission’s
questions more than once and that, if necessary, interviews with the Commission may
last more than one day (in which case the person interviewed will not be “detained”

or restrained in any way, but will simply be required to attend an interview on the
following day or on another date).

Persons appearing in front of the Commission can be accompanied by a lawyer. The
Investigation Guideline requires that lawyers representing persons appearing before
the Commission hold a Hong Kong practising certificate.!®

(C) Dawn raids

Unannounced inspections by the Commi ssion, or “dawn raids”, are the most powertal
tools in the Commission’s arsenal. After obtaining a warrant from the Court of First
Instance, the Commission can arrive at premises unannounced, in order ‘0. outain
documents, information and any other items that are relevant to its invesiigation
(including electronic items and personal belongings).

A Commission may obtain a warrant to search premises where 1 has reasonable
grounds to suspect that there are, or are likely to be, documents that may be relevant
to a Commission investigation on the premises. Dawn raids are not limited to an
investigated company’s office or production site: the Commission may obtain a warrant
to search “any premises” and this could include the investigated party’s suppliers or
customers sites. Further, although the Ordinance and the Investigation Guideline do
not expressly state as much, it is likely that “any premises” will be interpreted widely
to mean that the Commission can raid individuals’ private homes if they consider that

there are reasonable grounds to suspect documents relevant to an investigation are
housed there.

" Competition Ordinance, Sections 52, 53 and 55.

** Investigation Guideline, paragraph 5.19.
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t authorises the Commission to enter and search the premises specified in it
- - 1t, companies should carefully check that the company name and address
iy s Eelirf:tclhc warrant are correct, as, if they are not, there may be grounds to assert
:ﬁztci}?: Commission is not permitted to enter the premises.

i le
he warrant gives the Commission broad powers to, among other things, use :'e_asonfz'i:)h
. i ; e
; ce to enter the premises if necessary, remove any obstructions to the cx@uhm; 0 e
” ant and take any rclevant actions to preserve documents or prevent interferen
Wwarrt s !
with them.'? The Commission can also:

search any part of the specified premises, including desks, bo-okshellves and
cabinets, and take away anything that might appear relevant, including hard
drives, servers and mobile phones;

take possession of, and/or make copies of, documents that appear relevant;

request any person on the premises to produce any document or to give an
explanaticii o any document appearing to be relevant;

require an explanation as to why documents cannot be found, if relevant; and

d¢mend that a document is produced in a form that can be Itaken away — for
instance by requesting that emails are copied on to a USB drive.

Tie Commission is not obliged to wait for lega] advisers to arrive atht}}e]prcme;sscs
‘;efore commencing its search. However, if parties have requ'ested ;ha(t: their ! :::fgn e
present and there is no in-house lawyer alrc_:ady on the premises, t ]et orn_me s S
indicated that it will wait for a reasonable time for external counsel to arrive.

Although the Commission has very wide-ranging powers during ahda\gn ralq, 1t_ do?z
i i ssion is
hatever it wants. In particular, the Commi

not have unfettered access to w : Sic

not permitted to access documents that are covered by legal professional anﬂegz
(where a document has been created for the purpose of seeking 1eial adee),falllt :

of i
issi : ize documents that are relevant to the scope
the Commission may only seize : _ B
i igati i t. In relation to the former, in December .
investigation, as set out in the warran ‘ o1, _
Comm%ssion ,pub]ished a guidance document setting out how it will trea:1 Cl:l:lms of ]egal
i i igation, i i ach the Commission
i ivi : tigation, including the approach _
rofessional privilege during an inves : proa : :
zvill take to contested documents, where the party under 1nve.st1gat1fon clai[lﬂns p.re]\xsltig;
ission either disputes the claim or forms the vi

over a document but the Commission e1 , o s ;

only a part of the document is covered by legal professional pnvﬂege.. In r.elatl.on Fo
the latter, although not yet clear, it is likely that the description of the 1_nv§:st1 :gatlon in
the warrz;nt will be as broad as possible, so as not to restrict the Commission’s powers

too much in this respect,

C
Itis a criminal offence to fail to comply with any order gf ‘fhe Commission’s ;nspe:tfgz
when they are acting under a warrant, and it is a criminal offence to obstruc

" Investigation Guideline, paragraph 5.30.

@ restigation Guideline, paragraph 5.31. 3 o —
# E]wmgt?‘o Commission, Investigation Powers of the Competition Commission and Legal Prof
“ompetition sion, A )

Privifege, 31 December 2015.
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