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sistent with the wording o
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not require the beneficiary of the trust to interfere in the day-to-da
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Helstan Securities Ltd v Hertfords,
¥ Barbados Trust Co Ltd v Bank
0 Linden Gardens Trust Ltd v Le

hire CC [1978] 3 All ER. 262.

of Zambia [2007) EWCA Civ 148; [2007] 1 Lloyd's Rep. 495.

nesta Sludge Disposal Lid [1994] 1 A.C. 85at 108 per Lord Browne-

Wilkinson interpreting Shaw and Co v Moss Empires Lid (1908) 25 T.L.R. 190.

M Re Turcan (1 888) 40 Ch.D. 5; Don King Produtions Inc v Warren [2000] Ch. 291 at 319-320,
335-336; of. R. v Chester and North Wales Legal Aid Office Ex p. Floods of Queensferry Ltd
[1998] 1 W.LR. 1496 (CA),

7 Re Turcan (1888) 40 Ch.D. 5,

5 Devefi Pty Lid v Mateffy Pearl Nagy Pty Lted [1993]

v Warren [1998] 2 All E.R. 608 at 632; affirmed

Re Turcan (1888) 40 Ch.D. 5 at 10-1].

Vandepitte v Preferred Accident Insurance Corp of New York [1933] A.C. 70; Barbados Trust Co
Ltd v Bank of Zambia [2007] EWCA Civ 148; [2007] 1 Lloyd’s Rep. 495 at [44]-[47], [98]-[119]:
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R.P.C. 493 at 503; Don King Productions Ine
[2000] Ch. 291; [1999] 2 Al ER. 218.

74
275

onstruction whether they o or.

tlement were entitled y, tha
essed to be Unassignab]e an;

d only p,
T purpose of the contraep It i

v Wwoulg
erformape.
In general, only the trustee would have the right tg suea?if:
¥ for the
Iy woulg

e —— e e

CHAPTER 4
PRIORITIES

Copmayrs 4-002

The Basic Rule: Order of Creation ......... S 4002

]'1 TheRule ......ooooeresrrmmneser ot 4-003
2. Operation OFtHORIGE o« s 1o 8 8 ¢ van o mm v 4-004

' istration  ......... = AR tored Land e 4-005
- E;%Irsit; of Interests Affecting Registered ]&a]]jdnd ....... 4-009
;. Priority of Charges Affecting Unregistered anc .-~ 1.012

3. Charges by Companies ........... 4.013
3 Ovemeaching ... v s 5 s e 4-013
L o eas E LA 11 v e ooen 4014
' -hing Conveyances o i 8 oo 4-017

4 . %Zg r}gita l?fk Fogiuge fbr alue WElRRIENANE  ow: - = TS
T The Doctrine ____________ 4-021
2. BonaFides .......ooooeiees 4-022

) Purchiser B VAlg: s @ e v e 4-023

. LegalInterast ..ooernsomageee s 4-027

S NoMOHEe . oponousssm s s s o n o 08 200 4-040

6. Successors inTifle  ......ocorerr e 422%

5 tofthe Pal‘tleS S 4_(

S.T (ngig;;mg Legal and Equitable [nferests  .......-w.. - At
2. Competing Equitable Interests ........... ......... 4051
B, - s g o v ps s i 4-052
6— TheRulein DearlevHall - ......vreeeermen 4053
L TheRule Looiiiiiiseeenes it oo
2. Interests Within the Rule .........- 4-062

3. The Giving of Notice

le
joriti ise. There may be, fo_r example,
iffere ions of priorities may arise. At St
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nval ?fﬁnggy?ﬁiﬂﬁple mortgages of property whose value
trust tunds, o
, i combination
Onizlﬁhargie bu} g(r)ito?%/happlied to resolve such conﬂu:tt;;1 deep?sn(tih(énbaasic e
B s isions. First, ther 5 _
statuto TOVISIONS. j SORHC A8 | e
i 1geneif1£fi[1:r1:$s Erl;lr(;{kq;ccordri)flg to the order of tPen creation. Th
% : the
i?:;psz:ﬂegtimes be modified by refinements relating to

(i) registration; and |
i ificati in large measure the basic
1 hese modifications preserve ] s S s
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(iv) the conduct of the parties; and
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(v) the rule in Dearle v Hall' under which the priority of certain g

ealinpy :
propetty is determined by the order in which notice of the dealingsi
been received. 3
1.—

THE Basic RULE: ORDER OF CREATION
1. The Rule

At law, as in equity, the basic rule is that estates and interests
the order in which they are created.? The precise explanation of this regylt differg
between the two systems. At law, the result is generally expressed in terms of the
disponor’s capacity to confer a good title on the disponee of an estate or interest
The maxim is nemo dat quod non habet: no person can confer a better title thay he
himself has. The disponee therefore takes subject to prior interests aﬂ"ecting the
estate or interest. Thus, the purchaser of stolen goods generally takes subject g
the surviving legal ownership of the victim of the theft provided that it hag poy
been extinguished by the running of the limitation period.? In equity, the result js
expressed more directly in terms of temporal priority. The maxim is qui prior esy
tempore potior est jure*: he who is earlier in time is stronger in law. Accordingly,
where there are two competing equitable interests, the general rule of equity g
that the person whose equity attached to the property first is entitled to priority
over the other.

Where the equities are equal and neither claimant has the lega|
estate, the first in time prevails, since:

primariiy rank

“every conveyance of an equitable interest

Is an innocent conveyance, that is to say, the grant of g
person entitled merely in cquity passe:

s only that which he is justly entitled to and no more.”s

The rule applies to two deeds executed on the same day subject to any contrary
intention shown in the deeds.® The rule is preserved in the basic scheme of prior;

ties applying to registered land. The Land Registration Act 2002 provides that
disposition of a registered estate or charge does not affect the priority of an inter-
est affecting it.” The Act draws no specific distinction for the purposes at ni.ority
between legal and equitable interests.

2. Operation of the Rule

The rule may be illustrated by a case where a company hized trachinery from A
under a hire-purchase agreement whereby the property 11 the machinery was not
to pass to the company until all instalments had been paid, and a right was given
to A to remove the machinery on the company’s failure to pay an instalment. The
machinery was fixed on the business premises of which the company was the
legal owner, and so the legal interest in the machinery vested in the company.
Afterwards, the company created an equitable mortgage of t

he premises in favour
of B who had no notice of the hire-purchase agreement. It was held that A’s right

Dearle v Hall (1828) 3 Russ. 1.

Macmillan ne v Bishopsgate Investiment Trust (No.3) [1995] | W.L.R. 978 at 999—1000.
Limitation Act 1980 ss.2, 3(2).

Brace v Duchess of Mariborough (1728) 2 P. Wrns 490 at 495; Wilmot v Pike (1845) 5 Hare 14 at
22; Barclays Bank Lid v Bird [1 954] Ch. 274 at 280; Assaf'v Fuwa [1955] A.C. 215 at 230; Macmil-
lan Inc v Bishopsgate Trust Investment {(No.3) [1995] | W.L.R. 978 at 1000.

Phillips v Phillips (1861) 4 De G.F. & J. 208 at 215, per Lord Westbury L.C.

Gartside v Silkstone and Dodworth Coal and Iron Co (1882) 21 Ch D. 762.
Land Registration Act 2002 8.28(1).
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q i 2 i 1 ad at-
Ve the ﬁxtules was an ¢ L]j.ta.ble i]ltal’est m tlle land, and tha". as lt t
mo

- et 2
i : it had priority over B’s rights.

4 fed before B’s equitable mortgage was created, it had p

tac

2.— REGISTRATION®

. . i iority of

fhree principal systems of registration for detein;ﬁé?lg;ﬁ Pzr(‘)%z )gm d
ThertG 2;];;3 L?opcgty. The finst 18 un{gl ?rtthe tléaiidr?g%g‘sgrgd land. The second,

IDLerests | ° 2o to and the priority of interests B e tion of charges under
gIeTmInes = - o in importance, is the system for regi ' sl 1 the

?thCh lsddg[fllglrggn/’g&gfl 113_1;2 which 'dP(EheS to lu§r§%i%%roe6d \ch;gh F{l};‘tléi(‘ln%nes the

the Lan - charges under the Companies 2 liquidator, administrator
stem of comp 2 Y e and their Valld-!ty against a lqui g e f local

;);iorit()iﬂtofr Cﬁ%‘fgnz?&léggg in this section 1&1 ﬂﬁE)ststeﬁﬁ)irﬁr;g;;t?élg?rgeg, Hoy

gr credifor. Local Land Charges Act 1575, e

. f 1;%1-55 Ss;é}tggfstg‘?odify the basic rule of first in time priority.

regisir

1. Priority of Interests Affecting Registered Land

) , istration Act 2002
basic rule: order of creation. The Ij‘m'd R{i?:rtéz?eo::s affecting
. 'Zifhse two sfatutory rules to determine fhe pn?égsy that the disposition of a
ProviCes T "l e first. which is the basic ru €, prov. Y cting it.10 In
o e o charge dos not alter the prcrty o an ntrest afecting i1 o
iy al lies to registered lan : -der in
tatutory rule applics - s is determined by the order 1
substance, 1S 8 he priority of interests is dete
bom erty that the pri
most <iyds of prope

i ated. . i is legal
e 1.”11.ey Welc(lji?fgerifcde for the purposes of this rule whether the interest 1s leg
1. makes no i

arge takes ef-
. whether the disposition of the _reglsterq_d estzﬂe ort :tl;dil;ng Tand were
1':( equtlgzl\j\}eéfirn equity. For example, if a SBIE, I (;Z];lgd a?iaw as a gift, then
ect 2 ) eag 1 the reversion were assigned at 1z he lease.
subject to an equitable lease, - freehold would take it subject to the !
thejl?ew e ISteﬁ?d ?gtzgézf;(;i)[?é;!cfr holding the freehold sub_]BCTl to i%:iﬁ?}ﬁg
i th?ll-efgc the freehold with an equitable mort_gag% t]l?;e i
e worc 0o l}i tg the mortgage would take effect subject o t edelt only applies
point would be t %'t f this basic rule must be clearly understood. it 1_3‘2 I crkits
i rmesea %sts where there has been a diSP_OSm(-m Bl o . e-ezistered
to the priority Of\mtg: apply where there has been a disposition of an ;;1‘2 resulting
or charge. 1t qoebtr‘t;e relgi)%tered estate or charge. In these 5|tu21t10~n‘i! red land. For
st affocting ts is determined by the rules applying to unregls]f competing
pl‘lOl’lt){ Ofifl %i?aﬂi?n?eﬁciary of a trust of registered estate in land makes £
example,

g ! governs their
dispositions of his beneficial interest, then the rule in Dearle v Hall g
i
priority.!!

i ) . The Act also
(b) Exceptional cases where priority must be pr otected. Th

; 5. followed in Re Morrison, Jones and ]’qylor Lid
e A%gl f[ r“iw;lfiliyffgﬂfé fici?r?éjf [1951] 1 A}l ER 2‘2.3%63 generally H.4. Hol-
L N G Gt i Laver (1969 27 Conv. (NS) .. entiontontice
Fhis s : s Iy an outline, and is intended to show the relationship e ey
P Ylﬁll‘;‘ har f!cq reference should be made to books on_lau ;‘{V, d‘r%‘(LOndon:
E i ok C]Jri: ‘f‘:-dited by C. Harpum, 5. Bridge, M. Dlxgn, h e“ | (Londom;
o Rm; nglp;' [m charges on registered land see, e.g. Rmﬂ,f& R\ope}\f '\‘* B éGouah
Comseraning (London; Swck & Maxwel, C27; o compancgs s o8, W1 St
onveyanct oy : : i o ,
] g London: Butterworths, : 2 :
gzgﬁﬁg;dchZiZfsz Eg;c}rj',gnd Charges, 12th edn (Kent: Shaw & Sons Lid, 1998)
0 LRA 2002 5.28.
1 Sec para.4-052.
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provides a large exception to this basic rule. It appli i i iti

a registered estate which are made for valuable Egn:iiiéﬁzﬁigitggfeﬁl}fg Pro
an nterest affecting the registered land is postponed unless it has beenpnonty of
in one of the ways specified in the Act.!2 The main forms of protection el
to register the interest with a title of its own, or to make it the subject of awou_]d L
the register. '3 So, for example, the purchaser of a registered estate in land n(ﬂil(:e

it subject to a registered legal mortgage which is not discharged before th V\t'r L
E?V‘éhggl:i}érchatser takes effect. He would also take subject to the burden sz ;::ltifgr
e 0l gr]iaért]erc.)il:‘ easement, the priority of which was protected by entry of a notice

Priority is also given if it, the interest, is one on i is i
which override registered dispositions. Their priorityaissrlgigiggge(]ilztltggﬁn‘[}?resm
may not be registered with their own title or protected by entry of g n%t‘thely
These include, for example, a legal lease for a term not exceeding seven yearlce' 5
interest of a person in actual occupation and certain categories of unre istS’ o
legal easements. A local land charge also overrides a registered dispesi%i e}ed
value of the registered estate. This will be the case regardless of Whethero'ltlhor
been properly registered in the appropriate register of local land charges. 16 e
The priority of an interest under a trust of land may not be protet;,ted b

notice.'” This reflects the aim of the system of land registration that beneﬁy' r
entltllemen_ts behind the legal estate should be kept off the register to 1“:.1(:'1"Clal
dealings with the estate. Consequently, the priority of a beneficial interest urluitate
trust may only be protected by the beneficiary’s being in actual occupatio tera
time of the relevant registrable disposition for value. .

(¢) Priority of equitable interests in registered land. In relati i

land, the dlstmc.twn between legal and quitable interests has a lir}‘lc;rt]e::(l)rr;gel\f;md
While it determines which interests may be registered with a title of their own 'gq
has no direct relevance in the resolution of priority disputes between interestg %t
fecting registered land. The result of the basic statutory rule of priority is that 31-
ranking of equitable interests in registered land is governed sdlely by the order he
:’\;’hlcfl:] they were created. Unlike other kinds of property, the fault of the prop:hi:-l
i;l ‘Ee{;e ;: l;fgrlm equitable interest does not cause it to be postponed to a later equitatle
. Inregistered land there is no difference in the priorit rules a ing to'eqai
interests and mere equities, The Act provides thpat me:é; equitiIf:JSp z{-ngu ?aclemggzlci
as interests capable of binding successors in title. Their priority in relation to other
interests affecting the registered estate is therefore determined b fhe general rules
of priority in the Act.? This excludes the effect of the rule i@/ f.e';ps v Phillips 2!

(d) The doctrine of notice in registered land. Th iori

A : ; e statutory rules of priori
ge.negal]y.exclud; the operation of the doctrine of notice fromrx[hc resoluptif)n (t%
priority disputes in registered land. To this there are two exceptions. The priority
of petitions in bankruptcy and bankruptcy orders affecting registered land 15

12 LRA 2002 5.29(1).

B LRA 2002 5.29(2)(a)(i).

4 For notices see LRA 2002 5.32.
© LRA 2002 5.29(2)(a)(ii); Sch.3.
16 ¢f para.4-011.

7 LRA 2002 5.33(a).

The definition of “qualifying estate” which may be first registered or the subject of a registrable

disposition does not include equitable interests: LRA 2002 s
w o : 02 s5.4(2), 27(2), 132(1).

2 LRA 2002 5.115.
Phillips v Phillips (1861) 4 De G.F. & J. 208. cf. para 4-023.
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C i inds of
i the general rules of bankruptey applying to other kin
deteMIn;dA?glougeh %he Act provides that the registrar may enter a notice of the

;?E;f—igtcy petition against the registered estate affected, the effect is not automati-
a

X ority of the petition over a registered disposition for value.
> Ptl ?ii(eerﬁht? %E&Egrr;g S’Vith ngtice of the petition so that he takes subject to
R ath'ﬁr"l1 (v, the effect of a disposition of registered land subject to a charge for
lt' Sméliihgr’itance tax depends on whether the disponee takes the regi stered estate
uﬂpfargﬁ in good faith and for value.® _ _ .

3 ’T"he priority of an interest of a person in actual occupation may depen on

ther his occupation would have been obvious on a reasonably careful inspec-
vyhe f the land.2* The question in such cases is whether the occupation of the
8 o claiming the interest would have been reasonably obvious. It is not a ques-
p'ers{m‘meﬂmr the interest would have been discoverable by making reasonable
e "iv-ies Accordingly, the effect of the rule is not to introduce the doctrine of
mql;}m;ct.ive notice into dealings with registered land.> . -
CO[E exceptional cases, 2 constructive trust may be imposed on a person taking a
i ed disposition of land for value which may appear to give effect to an

ister o 4 !
B d interest whose priority has not been properly protected.? This may

aistere i
Eg;%)e]; where the disponee expressly agreed to take the land subject to the

i ‘e intefest and where it was in all the circumstances unconscionable for
;E%D‘zgﬂ‘telsv‘?m lthzt statutory priority rules in the Act to deny the enforceability of
the interzee. Strictly, these cases illustrate the creation ofa fr(’fsh trust 1113:}3res‘5t) 11n
the claimiant to reverse thc_: consequences of th_e d1sp0pee s‘_iu‘nconts,c,l_mtl:re‘:at
conduct. They are not truly instances where the priority of the_:_c g;umen;l _ slm id
‘s vroserved despite the operation of the statutory rules on priority which wou

Lave postponed it.

2. Priority of Charges Affecting Unregistered Land

1 .stinct from the statutory rules governing the priority of interests in
l‘ef; :;ltggilyeiltz?es and charges is ther}sfystem of land charges registration a_pf_lym%
to unregistered land. The Land Charges Act 1972% provides for the regls_(;itléllon 0
many instruments or matters affecting unregistered land. The Local Lan f 1a3t'g_e?
Act 1975 provides for the registration by local authorities of a nun;]‘r()ie_r of res tIlC‘
tions and prohibitions on the use of land such as the hstmg of buildings, ot /iett
preservation orders or those made under the Town and Country Planning Ac
lgag.gistration of any instrument or matter required or authorised to be reglzs;tczlfﬁd
under either Act constitutes actual notice of such instrument or matter. The
precise effect of a failure to register differs under the two Acts. Failure to register
a registrable charge under the Land Charges Act 1972 may cause 1t to IOSthES
prio?ity against certain categories of purchaser of :[hq land. To t}us exte? : m?:
registration system is an exception to the basic rule of priority. A failure to I’tEIS
under the Local Land Charges Act 1975 does not affect the priority of the charge
but may entitle the purchaser of the land to compensation.

B LRA 2002 s.86(1). See Ruaff and Roper: Registered Conveyancing, Ch.34.

= LRA 2002s.31. ) ) ) )

4 LRA 2002 Sch.3 para.2. A similar rule determines the prim:l‘fy ot‘ unregistered legal easements,
such as those arising by prescription, over a registercd disposition for value: Sch.3 para.3.

% See para.4-029.

% See para.26-009. )
2 Theliand Charges Act 1972 (Commencement Order) (ST 1972/2058) brought into force January

29, 1973. Tt replaced the Land Charges Act 1925. ]
3 Law of Property Act 1925 5.198 as amended by Local Land Charges Act 1975 5.17(2), Sch.1.
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() Land Charges Act 1972. As a matter of form, the priority of intere
registrable under the Land Charges Act 1972 against a purchaser for valye depe St
on whether he has notice of it. The effect of registering the interest is ¢q ﬁx?ﬁk
purchaser with notice, Consequently, the purchaser takes subject to the ntere, te
irrespective of whether he actually knew of it or would have had notice of it as,
cording to the equitable doctrine of notice.2’ In substance, it is the fact of Tegistr&
tion which ensures the priority of the charge against a purchaser of the legal esta?h
for money or money’s worth. €

Failure to register some classes of these instruments or m
void against purchasers of a legal estate for money or mone
register other classes renders them void against purchasers who for any valuahje
consideration (whether money, money’s worth or marriage) take any intereg
legal or equitable, in the land. It is further provided that a purchaser jg not
prejudicially affected by actual or constructive notice of an unregistered instry-
ment or matter which under the Land Charges Act 1972 is void for want of
registration.3

Set out below are the main interests that are void onl

a legal estate for money or money’s worth if not reg

the purchase3' There is no requirement that the con

may even be nominal.3

atters renders them
¥'s worth; failype to

nly as against a purchager gf
istered before completion of
sideration be adequate and i

(1) An estate contract;

(2) a restrictive covenant entered
lessee) entered into after 1925:

(3)

an equitable easement, right or privilege over or affecting land created or
C))

arising after 1925%;

petitions in bankruptcy and bankruptcy orders.
The following are the principal matters which are void a
value of any interest in the land® if not registered before completion of the
purchase. In the case of pending actions there is an additional requirement that the
purchaser does not have express notice of the interest claimed.

(1)

(2)
)

(4)

(other than one made between a lessor and

gainst a purchaser for

A legal mortgage other than one protected by a deposit of documents rela;-
ing to the legal estate affected:

a general equitable charge;

a charge under Pt TV of the Family Law Act 1996 protecting & spiouse’s or
civil partner’s right to occupy a matrimonial home;

pending actions, writs and orders.

(b) Local Land Charges Act 1975. Re

gistration of a local land charge in the
appropriate register constitutes actual noti

ce of the charge and its contents to all

¥ Coventry Permanent Economic Building Society

v Rhodes [1951] 2 AIl E.R, 578; Buclkley v
Midland Bank Trust Co Lid v Green
Flashlights [1991] 2 A.C. 43 at 60.
0 See LPA 1925 5.199(1)(i).
LCA 1972 s5.2, 4(6) 5(8), 6(5)(6).
Midland Bank Trust Co Ltd v Green [1981] A.C. 513 (sale of farm worth £40,000 for £500).
“Right or privilege” have been restrictively construed and do not include a right to take possession
after requisitioning (Lewisham BC v Maloney [1948] 1 K.B. 50); the right of a lessee to remove a
building or other fixture (Poster v Slough Estates Ltd [1969] 1 Ch, 495); an equitable right of entry
attached to an assignment of a lease (Shiloh Spinners Ltd v Harding [1973] A.C. 691); or an equity
in the nature of an casement created by estoppel (ER fves Investments Lid v High [1967] 2 Q.B.

379. The binding nature of all these interests depends on the general law doctrines of nofice.
3 LCA 1972 §5.2, 4(5) 5, 6.

vJones [1951] 1 All E.R. 901 at 904; Hollington
SRL Investments (1971) 22 P. & C.R. 756 at 764. 768;
[1981] A.C. 513 (HL); Markfaith Investment v Chiap Hua

w
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33

[60]

P A —

(QVERREACHING

. - et
this extent, the system of local land charges registration is consiste
s € :

i ister the

der the Land Charges Act 1972: However, tl‘;f: faﬂl;];eﬂgcg rlZﬁﬁ,g Ll

e not affect its enforceability aga.mst any purc ‘arsr(*ﬁe o i |

notice docs Ice priority over the interest which he acquires. 1he b e EET
- P tte'ltlzcllj to compensation for any loss suffered by him in

1

. jority of a land
be:C(m'lles er‘:o register the charge. This result llluSt'rat'i; Eggl;?fhgg c;r;f;/ny system
the fatlure d basic rule of first in time priority,

s on the basic
charge depen_

based on notice.

persons- To

3. Charges by Companies

i ; ies Act
«es of charges by companies registered under the C?ltlﬁga:ci?r?pany
_ssesro_nst the liquidator, administrator or any credjﬁor (E ot
- dhe ? o security on the company’s property, though no e e
e agyis registered with the Registrar of C;ompzlllnmi.q .
o 1 land, charges on book debts and floating charg t b ecunt
ke e b ' company is not registered it is void against a 51 hisqown
e gven if he had express notice of it w_hen‘_he ttolo(S e
g mortg?gﬁ if the mortgage is registered it ordinarily ta (e_ﬂ a% ority
g vttse 3{étered mortgage even if the first mortgage 15 equ e i
. sub}st:q:‘;%ﬁ%use rcgistraﬁoﬁ constitutes constructive notice 0
the secona .84

roe 39
chi:_%,arr from floating Ch%rgfeét e?‘e
segisirable as a charge on [ﬁfgf{ e
-, as a land charge under the La
ander those Acts.

Some cla

i hich is

istered land,* any charge w
Vgrlgggignder the Land Registration zﬁ‘xc;t_ZOOZC,1
Charges Act 1972, or must also be registere

3.— OVERREACHING*

1. Meaning of Overreaching

s equitable authority to make disposi-

S Fon : e’ i
Overreaching is an incident of a truste ot is to subordinate the interest of the

: st property. Its primary effect : m the trustee.
gonSﬁ%’g;P; lfnrgztl Ei)he Izms¥t0 the interest acquired by the disponee i
ene

is 1 st in the property entirely free of, or

The Qisponee %jhereé"g{;: té}l;‘?lsltgéess::l.lfﬁexrseecondﬂry effect of overreac_hl_n% 1?;(‘:1;: Eﬁg
e thef ?1“etrustry may take an interest in any procee_ds ansmgm A
b@ncﬁgl_ary N {1 ’ riginal property. In substance, ther(_:for?, it may bslec . Saktos
disposition Of}tl e Phegeffcct of transposing the beneficiary’s eqm“tah e,
g?en?iagciirlltarigassest to any proceeds of it. Ove(:ir_reachm% Igrg;;;)tt;:sé lé;i b

i i lee to dispose 0

ility of property by allowing the trustee to T
?}?ltltlat?lse tll]le Fm?gproperty as effective security.

35 Local Land Charges Act 1975 s.10(1).

% Companies Act 2006 s.889. )

3 See Companies Act 2006 5,878 for the Fu1141315t.
% Re Monolithic Building Co [1915] 1 Ch. 643.

% _ - Fer
]lq Pi’n’szfézfigi%nj?’f(l%l?3]&0(5;1 1 ?)?’?J 10 land charge for securing money created by a company ove
A See SLh

i s istered in the land charges register. . loas
“ ;megl;ﬁfi‘ri liﬂd gtasseree%m;:r;ﬂ: r‘f:(g)ixsme-reaching, Trustees’ Powers and the reform of the 192
! For a full treatme . |
Legislation” [1990] C.L.J. 277; P. B_1rks and 1} e e s
20‘52), Ch.4: R.C. Nolan, “Property in a Fun (2 e 54‘3{73‘ o
See City of London Building Society v Flegg [1988] A.C. .
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The effect of overreaching may be illustrated by a case where a trust Corpara.
tion transfers land held on trust to a purchaser. The beneficiary’s equitable tifle to
the land is subordinated to the legal title of the purchaser and eﬁ"ectivg[y
extinguished against him and all successors in title, The purchaser takes the Jang
clear of the trust and the trustee holds the sale proceeds on trust for the beneficj
Similar principles apply in a case where the trust corporation grants a legal
mortgage charge over the land. The priority of the trust is postponed to the charge
The beneficiary would take an equitable interest in any proceeds of the mortgage
advance. If the chargee were to exercise its power of sale over the property, it
would recover the amount of its security in priority to the beneficiary’s equitafa]e
claim to the sale proceeds.®* If the conveyance is effective to ovetreach the
beneficiary’s interest, it is unnecessary to consider whether in the case of
registered land the disponee is in actual occupation of the land, or, in the case of
unregistered land, whether the disponee takes with notice of the beneficiary’s
interest. The general law rules of priority presuppose the capacity of a trustee to
enter into effective overreaching conveyances.

A trustee may overreach interests in all kinds of property, though special limita-
tions apply to the overreaching of interests in real property. Properly understood,
overreaching is consistent with the general rule that the priority of interests
depends on the order in which they are created. The beneficiary’s interest under
the trust is limited from the outset by the trustee’s power to overreach. Accord-
ingly, nothing in a trustee’s power to overreach conflicts with the principle nemo
dat quod non habet.*

Similar powers to overreach interests and powers in land vest in the tenant for
life under the Settled Land Act 1925, a mortgagee or personal representative in

the exercise of his paramount powers, or take effect when a conveyance of land is
made under an order of the court.

2. Overreaching Conveyances of Land4

The overreaching effect of conveyances of land is dealt with in the Law of
Property Act 19254 A conveyance to a purchaser of a legal estate for money or
money’s worth will overreach certain legal estates, and any equitable interezt o
power affecting the estate if the conveyance is made:

(i) under the Settled Land Act 1925; or

(it) by trustees of land; or

(iif) by a mortgagee*” or personal representative*® in the cuercise of his
paramount powers; or

(iv) under an order of the court

provided that the legal estate or equitable interest or power is one of those which

are capable of being overreached by the conveyance, and that any capital money
arising from the transaction is paid:

(a) in cases (i) and (ii) to the trustees, who must be at least two in number, or a
trust corporation; and

(b) in case (iii) to the mortgagee or personal representative; and

43
44

City of London Building Society v Flegg [1988] A.C. 54,

See R.C. Nolan, “Property in a Fund” (2004) 120 L.Q.R. 108 at 113.

For a full treatment of the limitations on overreaching of interests in land, see Megarry and Wade,
Law of Real Property, edited by C. Harpum, S. Bridge, M. Dixon, 8th edn (2012), paras 6-047—6-
056,

LPA 1925 5.2 as amended by the Trusts of Land and Appointment of Trustees Act 1996 Sch.3.

47 See para.39-034.

. See para.33-013.

46
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(c) incase (iv) into, or in accordance with the order of, the court.

by a tenant for life under
land and trusts of land. A conveyance
}2;) SgteftlzlgdLand Act 1925 will pass the lantcll to glle purg]}fsircgré:‘?e}f;%zletgs
- i itled under the settlement. ( :
ests of persons entitle ' :
eqmt:l bl?)fl ?atr?z} will paI;s the land to the purchaser free from the equlltc}b{le mlt(fggsg
truStLesersons entitled under the trust instrument*® whether the pmc‘msg i
o ﬂﬁeg or not. In addition, it is further p]rc:wlclec_lJI that, if the trusteufho_ E}ﬂcceq-
gijt-le?'ltwo or more individuals approved or ﬂppOlI’ltebdyb%/l (tihtc-r;;gre'tso\; il]eéTv ;rreaéh
G ce, or a trust corporation, a conveyance : _ _
Z{\):L:l:gcﬁfﬁable interests which havgl:l prlcir1t¥ totth? ltarr?(&it vscf)z;fs]%?ci;tég' ﬁ%ﬁﬁlﬁ
i shich were in existence when the trust o ed. WeeL,
1{1126;;653?620 many equitable interests which are excegt];:d fromt:;;ao Eﬁ;/ézlrogle
icti ants intere tected by regis _
-ictive covenants and most nterests pro : o
('e"g.clngﬁlall?we% Act ].9[7‘2) that this overreaching power and the corresponding
][;rd;fision for settled land® are of little practical importance.

b) Mortgages. Special provisions in the Law of Property Act 19‘[25 Oe;plgl}si 2;}(%
E)v)erreaching by mortgagees. A mortgagee exermsmﬁ his ip&ramortérlslager oS of
intere to that of the pu k
av overr=ach the interest of the mortgagor ‘ eligaa = THE
Sa]seu:;:{hm thl;‘ purchaser from the mortgagee takes free of any1 ;ww:flﬂs% 11;{‘[:.{&5;q
e?hthe mastgagor. It may also happen that the mortgage is held on trust. ‘ifthé
gaqe a pA“rso)n dealing in good faith with a mortgageed(or \:”t?htehzv ﬁl(jc;r;g;g;)rlly o
arizase has be i d, released or postponed as to s )
morioage has been discharged, pon - bk i
o : ) ed with any trust at any
~tthe mortgaged property) 1s not concern _ Al s
: t he has notice of it.* This provis
‘he mortgage money, whether or no ( T B e
- liabili ' t to the trust of any person 1 W : _
affect the liability to give effec O O ey horn Lo
i jec ly to prevent purchasers of prop :
debt is vested. Its object is mere S pEgIpay O &
i itz relating to money lent on gag
d by notice of equitable interests rela ) _ n mortgage
;?sgz‘ty‘ :{t does not affect the priority of such equitable interests inter se.
4 —  THE BoNA FIDE PURCHASER FOR VALUE WITHOUT NOTICE
An important qualification to the basic rule of first in time ]i-r_iolfit('iy ?nf (; E‘;ﬁgj:zss 1:
i i ithout notice, which de
doctrine of the bona fide purchaser withou ; _ ]
;ﬁidamental distinction between legal and equitable interests i some kinds of

property.%’
1. The Doctrine

ine i i le taken
ral. The doctrine is most easily understood by an example fa
glgm SE?SZOSition of unregistered land. A legal estate or nitel ;st \grra; é;teil;lil;éf
enforceable against any person who took the property, W e_:tt e1ests e
notice of it. This followed from the basic rule of priority that 1111 ecr1 ? vghich i
rank in the order in which they were created. If V sold to P land ove

4 Settled Land Act 1925 5.72.

3 Ef[?)ﬁi 1925 5.27, as amended by TLATA 1996 Sch.3.

51 LPA 1925 s5.2(2).

52 LPA 1925 5.2(3).

3 SLA 1925s.21.

. LPA 1925 s.2(1)(ii).

% LPA 1925s.113. e B

3 es v Shaw [1937] Ch. 81.

37 ﬁi{ﬁfl}an Incvy Fstho})Sgczre Investment Trust Ple (No.3) [1995] 1 W.L.R. 978 at 1001.
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had a legal right of way, P took the land subject to W’s right even if
ignorant of it. But, historically, it was different for equitable rights: a bo e
purchaser for valuable consideration who obtained a legal estate at the timé-l afﬁd-e
purchase without notice of a prior equitable right was entitled to priority in "
as well as at law % He took free of the equitable interest. In such a case e ujeqm
[(_)wed the law; the purchaser’s conscience was in no way affected by the qe ut); i
rl_ght so there was no justification for invoking the jurisdiction of equit qa] e
him. Where there was equal equity the law prevailed.® YIS
The onus lay on the purchaser to prove that he was a bon ;
value and also that he took without n(})tice of the equitable intciei%iﬂpumhd%r b

(b) Its scope. The scope of application of the doctrine is now much reduced ;

relatlo_n to deal_mgs with land. With two exceptions, it has no place in determin; :
the priority of interests in registered land.®! Even in relation to unregistered llnmg
thc.eﬁer_;t of the doctrine has been curtailed by the system of land Chaand,
registration.® The result has been to replace the general law doctrine of notj G
a system of statutory notice by registration. “
 The doct_rmg retains its main importance in determining the priority of equitabl

Interests affecting a right of legal ownership in personal property, such as mone -
shares: and ch_attels. The reader should bear this point in mind in considering r}?{’
material in this section. Many of the authorities on the doctrine concern dea?in :
in land. They are now mainly relevant as analogies illustrating the application %f‘
the doctrine to dealings in other kinds of property. For a complete account of the

doctrine as it applied to dealings in land the reader sh - to ¢ i i
e asstapi frs 1 should refer to an earlier edi-

{c) Illustrati_ons. Suppose that T, a trustee, wrongfully transfers shares to a
person P, who is not entitled to receive them. Since the disposition is unauthén'sed
by the terms of the instrument, the equitable interest of B, the beneficiary under
the trust, will not be overreached. Prima facie, it will bind P since B’s inte*eél
arose before the legal title in the shares was transferred to P. But if P has asaui éd
the legal t1tle.b0na fide for value without notice, he has an equity to chig':; ;he
legal interest in the shares equal to B’s right to enforce his equitahle "lam{ to it
and therefore the court will refuse to give B any relief as against F ‘ ’

58

ﬁjgfézm;j?ﬁv;ggf {1\27]1—71{2)91;;;7] é,(l}){j.App. 239: Macmillan Inc v Bishopsgate Investment Trust
F.W. Maitland, Equity (Cambridge: Cambridge University Press, 1909), pp.117-119; Wesideutsche
Landesbantk Girozentrale v Islingion LBC [1996] A.C. 669 (HL) at 705‘. . j
Attorney General v Biphosphated Guano Co (1879) 11 Ch.D. 327 at 337 Re Nisbet and Potts’
Contract [1905] 1 Ch. 391 at 402; on appeal [1906] 1 Ch. 386 at 404, 409, 410; Wilkes v Spooner
[1911] 2 KB 473 at 486; GL Baker Ltd v Medway Building and Supp!iés Lta” [1958] 1 W.L.R
1216; Pehlmn to HL dismissed [1959] 1 W.L.R. 492; Heneghan v Davitt [1933] 1 R 375 al.3:77.
379; Northern Bank Ltd v Henry [1981] LR. 1 at 19; but see Re Hardy Ex p. Hardy (1832) 2 Deac.
(&;;1;.)3;)3{ Coréer v Cartwr."g.’.?f (1874-75) LR. 7H.L. 731 at 739, 741, 743; Burkinshaw v Nicolls
g W?ﬁs [1253.61]01011?];?.178?;??.’( of Australia Ltd v Murray-Avnsley [1898] A.C. 693 and
5 See para.4-008.

82 See para.4-010.

£ See the 30th edition of this work paras 4.13-4.26.
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[n the application of the doctrine of the bona fide purchaser without notice, the
following points must be considered.

2. Bona Fides

The formulation of the rule suggests that there is a distinct requirement that the
urchaser is in good faith. Indeed it has been gsaid that it is still necessary to show
ood faith even if the absence of notice is proved.®* However, in _viewlof the

development of the doctrine of notice it is difficult to imagine a case in which the
purchaser does not have notice and yet is not acting in good faith.

3. Purchaser for Value

A purchaser is a person who acquires an interest in property by grant rather
than opetation of law.%* Thus it does not include a squatter, a trustee in bank-
ruptcy®” or an execution creditor.®®

The purchaser must have given some value in the form of executed
consideration. A promise to perform will only count as value to the extent that the
purchaser bas actually acted on his promise.®® A volunteer does not become a
purchaser-far value merely because he undertakes to use the property which has
been given'to him in a particular way.” Although it need not be shown that the
consideration was adequate,’! it seems that a nominal consideration is not

s ~ent.”2 The satisfaction of an existing debt is sufficient value to support the

5,
S

Jofence™ as is the promise of marriage.™

4. Legal Interest

(a) Therule. The purchaser must generally have obtained the legal interest in
the property. In the case of chattels this would be the right of legal ownership,”
and in case of choses in action the right to sue at law on the claim.” The purchaser

o Midland Bank Trust Co Lid v Green [1981] A.C. 513 at 528 per Lord Wilberforce; and see Pilcher
v Rawlins (1871=72) 7 L.R. Ch. App. 259 at 269; Oliver v Hinton [1899] 2 Ch. 264; Taylor v
London and County Barking Co [1901] 2 Ch. 231 at 256. cf. Le Neve v Le Neve (1747) Amb. 436
at 445 where Lord Hardwicke appears to treat bona fides and lack of notice as the same.

& Inland Revenue Commissioners v Gribble [1913]3 K.B. 212 (CA) at 218; H L Bolion (Engineer-
ing) Co Ltd v TJ Graham & Sons Ltd [1957] 1 Q.B. 159 at 170; Nurdin & Peacock v DB Ramsden
[1999] 1 E.GLR. 119 at 122.

8 Re Nisbel and Potts’ Coniract [1906] 1 Ch. 386.

& Madell v Thomas & Co [1891] 1 Q.B. 230 at 238.

8 Begvan v Earl of Oxford (1856) 6 De G. M. & G. 507 at 517.

®  Tourville v Naish (1734) 3 P. Wms. 307; Hardingham v Nicholls (1745) 3 Atk. 304, recently ap-
plied in Tavior Barnard Litd v Tozer [1984] 1 E.G.LR. 21

W Re Diplock’s Estate [1947] Ch. 716 at 781-785; [1948] Ch. 465 at 545.

1 Bassett v Nosworthy (1673) Rep. t. Finch 102

2 Nurdin & Peacock v D B Ramsden [1999] 1 E.G.L.R. 119; but ¢f. Midland Bank Trust Co Ltd v
Green [1981] A.C. 513 at 531-532 (meaning of valuable consideration in Land Charges Act
1925).

T Thorndike v Hunt (1859) 3 De G. & . 563; Taylor v Blakelock (1886) 32 Ch.D. 560 at 568, 570.

M Salih v Atchi [1961] A.C. 778 at 793.

% Query whether a bailee taking the legal possession of chattels as a bona fide purchaser without
notice tool his possession free of the equitable interest.

7 With real property, the rule applied to the acquisition ofa legal estate, whether a freehold or legal
term of years (e.g. Goodright on the demise of Humphreys v Moses (1775) 2 Wm. BL. 1019), and
to other legal interests such as legal mortgage (e.g. Kingsnorth Finance Co Lid v Tizard [1986] 1
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1.— NATURE

ission properly so-called involves the extinction of a contract and the
n of the parties to their original positions.’ The basis for the remedy is

ction of a party whose consent to the formation of the contract was vitiated

way or another, for example by a misrepresentation.? Similar but distinct

es developed at law and in equity. Owing to its greater flexibility, the

le remedy is now predominant except in relation to executory contracts,
and the sale of goods.

_el'a_lly 0O’Sullivan, Elliott, Zakrzewski, The Law of Rescission, 2nd edn (OUP, 2014).
nciples apply to other types of transaction such as gifts.
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2.— RELATION TO OTHER DOCTRINES

1. Termination for Breach

15-002

for breach
o called rescission.? Rescissio :
cts whereas termination reg
performance. In the case of rescission all unperformed obligationg are |
guished, as are secondary obligations to pay damages for intervening brea

» results in the extineti
cerued, but obligations Wwhich
already accrued unconditionally remain enforceable,* including secondapy ol
tions to pay damages for breach.s Further, title to property transferred under
contract will not usually revest upon termination and money alreaﬁy
unconditionally will only excepti

onally be recoverable, for example W’h
consideration for the payment has totally failed. The recovery of title ang
repayment of money are, by contrast, routine consequences of Iescission,

ponds tg def

2. Void and Ineffective Contracts

15-003 A contract liable to be rescinded is voidable not void, and the

: ; 5 2 the right to regej
the only qualification to its enforceability, Such a contract is e

ffective to cop

arise and title to property cannot pas
ferent rules govern the restitution of assets and other benefits transferred purse
to an avoided contract and those tr

contract,

Voidable contracts must also be distinguished from contracts whieop

fective in equity, for example a contract made by an agent whose lack of
was known to the counterparty. In the case of a voidable coi
obligations are effective unless and until the contract is avoided,
fective contract creates no rights and obligations unless and v
ratified. Similarly, a voidable contract is effective to pass
that title may be

contract is ineffective in equity, beneficial title to ass
remains with the transferor, altho

vest beneficial title in the transferee by ratifying the transaction.

Johnson v Agnew [1980] A.C. 367, at 397: Hurs¢ v Bryk [
Shipping Co Lid v Uni-Polaris Insurance Co Ltd (The
Howard-Jones v Tate [2012] ALl E.R. 369 (CA).

Lep Air Services Ltd v Rolloswin Investments Lid [1973] A.C. 331, at 354-55; Johnson v Agnew
[1980] A.C. 367, at 397; Photo Productions Ltd v Securicor Transport Lid [1980] A.C. 827, at
844, 849,

Hurst v Bryk [1999] Ch. 1 (CA)at21-22; [2002] 2 A.C. 185, at 193-94, 199,

Bell v Lever Bros Ltd [1932] A.C. 161; Great Peace Shipping Lid v Tsavliris Salvage (Internd-
tional) Ltd [2003] Q.B. 679 (CA).

Saunders v Anglia Building Society [197 11 A.C. 1004.

2002] 1 A.C. 185, at 193-94; Manifest
Star Sea) [2003] 1 A.C. 469, at 494;
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ansferred in purported conformity with & velg

aie inef-
authority
tracy, rights and
vrhereas an inef-
atil the contract is

tifie to property although
recovered by rescinding the contract. By contrast, where a
ets transferred under it
ugh the transferor may subsequently choose to

GROUNDS

3.— GROUNDS

1. Misrepresentation

i i atlaw  15-004
long been available for fraudulent mlsrepr;ﬁggtf& l-)f(;ta}:ldulent
ot has never, however, TeCOgis . i
B T o e scind except in the special case
s iving a right to rescind ex L e B
ot ngl Zé]?]%ty gra%nted relief in a wider clasi;_—j_ (L); ;iit?; e
o court;nd it was finally settled in Redgrave 1;
- tlm'mf‘ormass:es of purely innocent mLsrepres?tatl‘?Vi AT —
jn equity 11 © therefore be available where (a) there g S
R mayd by the other party or with their know Eb g g s
b v;fas l;lr?d ?d)ythe representation w;}ls relied 1;1;2% h{: e e o
B resumption of reliance art ; o ek
- EO ﬁfﬁ?ﬁﬁtﬁ%%ms falfls on thel}e_lzrescnitgri ;% iigzo&ee N ant o
e tion is material if it wou i ey
gl Aol:l‘){elsr‘fr;;ies of fraud materiality 1i0n(geﬁzigsi?éztg rovifled e
: it roved,!? but it is open : ¢ 4
1 ko ial i gntation wi
i p'OSLt%;{lg%lyr(S?aonce on an immaterial innocent MISrepres
imstances in which |
: o i tation are especially vulnerable to
e Ct induced by fraudulent misrepresen
ontracts indy

sion. 'or mstance:

i5s100

: 51 epreSEHtatiOIls Of (lp]'_n]'{)n, ]ﬂtentlm’l a]’l.d 1a“‘ maS‘ suflice where t iey
W : Q t mi repTGSEI‘L a 4 .

Q ]( (8] 1 4 case ()fll'm cen S ! tation
; Sia[lres eIl'[atl()Il need l’l()t he mater]al and thel’e 1S a more gﬂ[lc ous
the mi1

; usation's; ’ - to apply to
o rell; T&iﬁ%ﬁéﬁy be possible to rescind without the need to apply
in cases ©

. )‘ i i i i 1My OSS]ble
4 b S o IeSClSSiOn partlculall the I'eStltuth m 1ntegrum p
b the ar 3

" par, are applied more liberally; and

The elements of fraudulent misrepresentation are set outin Ch.8 abov N
e L L(CA). _
ik (1328122(}_%1297 ((CA)), at 502; Smith v Land ftndlfg-}lg‘u‘;z;‘Zgzpveggmzy%’arwesr
AN (18816)' Smith v Chadwick (1884) 9 App.Cas. 187. t 196 i ooy Vel
- (CIA)&?J R« p Bank 408 (CA); Dadourian v Simms [2009]
Ltd [1999] Lloyd’s Rep.
[99]-[101]. .
i dwick (1882) 20 s e
? imﬂ:ﬁiav 1;;;9; (No.2) [1992] 1 W.L.R. 1 (CA), at 6; Dow
44, at 351. .
L ;:::: v Kay (1859) 7 H.L.C. 750; Pan Atlantic

& i ission, 2nd edn (2014)
~ [1995] 1 A.C. 501, at 3)3’3(;.1,111'1\{’:111 lliott and Zakrzewski, The Law of Rescission,
1 See the discussion in 0’8 ’

i i tation will not support
i i immaterial innocent misrepresen sk
B 1; cle'ar thz;zzhpacﬁ(i:;'m:ng j?!amic Insurance Co Ltd v Pine Top Insurance
rescission of an insur :
[1995] 1 A.C. 187. |
. I 4 : lifford [1891]
1 23]‘ :;gtp\teF?;zC::aifiz:(};SSS) 20 Ch.D. 459 (CA), at 483; Angus v Cliff
cx 1 ide Invest-
: tal Worldwide
18 EA?’ ;:a?gmznmmce (1885) 29 Ch.D. 459 (CA), )at[ 1498716’14181’1 (gadf.:;d[ine; Worllyido et
b ] ihoe d Sibotre ‘ ;A o] 3
i The Siboen an e
ment Corp v Skibs A/S Avanti (. e S epurate Borros s
L B is ional Shipping Corp
o W-L-R.E:;Z]t's g‘ranz.ia:rd Chartered Bank v Pa.’m._fan i\fgtm;%e Rgiii e
s 424(5502(:?)/’\&(2 [%(;]‘3 I[at 9!67' Raiffeisen Zentralbank Osterre;ch v )
o 11 ; ; se).
gzﬂsfm[i Ple ][2{)11] 1 Lloyd’s Rep 123, at 143-200 (a damages ca
16 See para.15-011 below.

196;
1884) 9 App.Cas. 187, at i
Ch.D. 27 (CA), at 44, on appeal ( C)happezt ey

Insurance Co Ltd v Pine Top Insurance Co Ltd

j B.D. 360 (CA), at 363;
Commercial Bank v Kitson (1884) 13 Q ) s
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to award d

Fah amages

afforded by 5.2(2) of the Misre

in lieu of rescission doe e

§ not applyntatiml )

in cag

in relation to sure

(CommY

GROUNDS

3. Mistake

er thought to be a ground for rescission; if it oper- 15-006

tract void not voidable ?” Where only one party is

on mistake is no long
ake the con

all, it is to m

2. Non-Dj i

15-005 There i on-Disclosure taalien and that is known to the other, the result may be that the parties arc so
here is normally no duty to vol : oh at Cross purposes that they fail to conclude an effective contract notwith-

leading to the conclusion ofa ¢ "_’0 U?teer information durip th | . ding that they might appear objectively to have agreed terms, for example
material facts will not give ontract,'” and where that is so the £ e nﬁEOtia:thw g e the mistake relates to the terms of the contract or the identity of the

course of pre-contractual ne = tﬁght to rescind.® It sometimeg }Eltllure to discigi '\“h:éte 28 Byt if the parties succeed in contracting, there is no jurisdiction to

to amount to a mlerPresengtotlahon 15 such that one party’s sile 4ppens thyg the ecind the contract for unilateral mistake. Rescission was, for example, unavail-
representation about the vit f‘ 10m, for example where 3 medi nlce "2y be said gble where 0n¢ party to an agreement settling an amount of demurrage due knew
diminished in the mo th ality f)f their practice became fal ca Practitioneps, fhat the other had based its calculations on a mistaken assumption as to the date

the ground for rese nths preceding its sale.!? It is g fine Se When the Dractif: 1 which the ship had finished unloading and decided to say nothing »

would have cured itlssmn 18 misrepresentation notwithqgonlgi but in gyep Caseg. mGiﬁs, gratuitous settlements and other gratuitous dispositions are more vulner-
Exceptionall - ing that chscl;,sum able to rescission and can be resc;nded where there was a causative unilateral

OF fsure; Y, non-disclosure is a ground for rescission : _ mistake which was so grave that it would be unconscionable to refuse relief.30
1ce of all types, and also SCISSIon in relation to COna is test will normally only be satisfied where there was a mistale either as to the
' 3 or nature of the transaction or as to some matter of fact or law

arrange
ngements. ty contracts apq famd

f’
|

-

7 Bangue Keyser (]
vser Ullmann SA v Skandi,

gi[gv Let)erBras Lid [1932] A.C. 161](? gg?’?m

ng: :CQ Flanagan [1936] Ch. 575 (CA).
iary ¢ ;

s g};zﬁ:{sﬂiz:ined by the fair dealing rule, non-disclosure js
PSS b may save the transaction. A
has been held to

i

N e, V

: surance Co Ltd [1990] 1 3.3..665 (CA), at 798
N |
not the ground for rescission,

21

S —

eptions to the disclosur igati
R isclosure obligation of a
— ne [nsurance Act 1906

que Keyser Ullmann SA v Skandig (UK) Insz{rancé?ﬁ'itzrg’l? 1‘15?119[}{]%r

Brotherton v 4se
Segurada Colseoyros 8,
Hoare v Bembridge (1872) 8 C%f;[gp&ézﬁvaz) 120032 Al E.R. (Comm) 298 (CA)

Brotherion Ase "
segurada Colseguros SA (N,
ance Ple v Provident msurance Ple [20%4{]131_%2%%3;] (é:)” .

Hami.’fon Vv watson (] j 8
) ClL & F. 109 (HL(SC)) at 119; R(’J/ﬂl'Ban/cr) ‘SCOI!’Q?T{I’ le v Efri
Wat 3 2 9 } Plc v fridge

No.2) [2002] 2 A.C

.C. 773, at 8 ;

Ch. 31 (CA), at [14]. 12, 848; North Shore Ventures Ltd v Anstead Holdings ine [3013]
S IHC

Proposing insurers, see B,
A.C. 249, ar 268.

22
23

R. (Comm) 298 (CA); Drake Insur-

25

¥ Although there

: are a few modern cases:
Aligndge [1993] 1 W.LR. 433, at 44;‘?21553?%!&
[19991 L R.C. 1068, at 107778, 0 Dok

D}EWZ’{z’ham [1977] 1 W.LR. 199; Crowden v
redit and Commerce International SA v Ali
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legal character
which was bas
fransaction May,

ic to the transaction. A mistake as to the tax consequences of a

in an appropriate case, be sufficiently grave to warrant rescission.

4. TFiduciary Misdealing and Bribery
ith their principal, the transaction is liable to be  15-007

tively prove that the principal consented to
f all facts material to the

fiduciary’s retainer,’ the
loyed by two principals

Wiwre a fiduciary contracts w
wesoinded unless the fiduciary can posi
e adverse interest and that disclosure was made o
principal s decision.?' Absent a clear limitation on the
same standard applies where a fiduciary is doubly emp
who contract with each other.

Allied to this, contracts procure

presumptions assist claimants in such : >
purports to conclude a contract on behalf of their principal (as oppose

d by bribery may be rescinded,* and special
cases 3 However, if a suborned agent
d to the

¥ Great Peace Shipping Ltd v Tsavliris Salvage (International) Lid (The Great Peace) [2003] Q.B.

679 (CA), departing from Solle v Butcher [1950] 1 K.B. 671 (CA).

3 Mistake as to terms: Woodhouse AC [Israel Cocoa Ltd v Nigerian Produce Marketing Co [1972]
A.C. 741, at 768; Hartog v Colin & Shields [1939] 3 All ER. 566; Statoil ASA v Louis Dreyfus
Energy Services LP (The Harriette N) [2008] 2 Lloyd’s Rep. 685, at [87]-[88], [96]. Mistake as to
identity: Cundy v Lindsay (1878) 3 App.Cas. 459.

% Statoil ASA v Louis Dreyfus Energy Services LP (The Harrielte N) [2008] 2 Lloyd’s Rep. 685, at
[98]-[105], declining to follow obiter dicta in Huyton SAv Distribuidora Internacional de
Productos Agricolas SA de CV [2003] 2 Lloyd’s Rep. 780, at [455].

0 Qgilvie v Littleboy (1897) 13 T.L.R. 399 (CA) at 400, affirmed Ogilvie v Allen (1899) 15 T.L.R.
294 (HL); Pirt v Holt [2013] 2 A.C. 108.

il See Ch.7 above.
2 As to which compare Kelly v Cooper [1993] A.C. 205 (PC) with Hilton v Barker Booth and

Eastwood [2005] 1 All E.R. 651 (HL), and see also Rosetti Marketing Ltd v Diamond Sofa Co Lid
[2013] Bus. L.R. (CA), at [27], which is not a double employment case.

8 Panama and South Pacific Telegraph Co v India Rubber. Gutta Percha, and Telegraph Works Co
(1875) L.R. 10 Ch.App. 515; Logicrose Ltd v Southend United Football Club [1988] | W.L.R.
1256; and see Hurstanger Ltd v Wilson [2008] Bus. L.R. 216 (CA), where bribery is distinguished
from lesser breaches of fiduciary duty by reason of the secrecy it involves. The elements of bribery
were authoritatively enumerated in Inditstries and General Mortgage Co Ltd v Lewis [1949] 2 All

ER. 573, at 575.
% For example an irrebuttable presumption that the agent was in

Sons v Millhof (1900) 83 L.T. 41 (CA), at 43.
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REscission

principal contracting at the agent’s instance) then they will do so without 4
ity and it appears that the contract is of no effect unless the principal chgqg
ratify it,s so that there is no need to rescind.

5. Undue Influence,

Duress and Unconscionability

Rescission is available in equity

in cases of undue influence
law in cases of duress, Undue influe

and at cop,
nece may be shown to

ve been ac

Was a sufficient cause of the vi
bargains may also be rescinde
from impaired capacit
impairment,3

P : - € Pressure
ctim’s entry into the transaction 37 Unconsci(mab[e
d,*® as may contracts concluded b

Y a party suffer
Y provided only that the other party knew of riﬁg

6. Third Party Wrongdoing

Where a third party, C, wrongfully causes A to contract with B, the contract
will only be liable to be set aside (a) if C was B’s agent acting within the scope of
B’s actual or ap (b) if B actually knew of the factual

gratuitous dispositions procyreq

by third party wrongdoing may, side without proof of knowledge

on the part of the donee. 42

A special principle recently fashioned b
transactions wher
the debtor was no

however, be set a

y the House of Lords applies to surety

e the creditor knew that the relationship between the surety an.

n-commercial and the transaction was not on its face ﬁnancia.‘ly

S e

3 Heinl v Jyske Bank (Gibraltar) Ltd [1999] Lloyd’s Re

also O"Sullivan, Elliott and Zakrzewski, The Law aof R

% See Ch.8 above,

1 DSND Subsea Ltd v Petroleum Geoservices ASA [2000] B.L.R. 530, at = 42 Carillion Construe-
tion Ltd v Felix (UK) Ltd [2001] B.L.R. 1. The identification of elements it these cases has been
followed in numerous subsequent cases.

See Ch.8 above, Trial judges have disa
gifts: compare Langton v Langton [1995
Hart v O'Connor [1985] A.C. 1000 (P
1995 (CA).
Lynde v Anglo-Tralian Hemp Spinning Co [1 896] 1 Ch. 178, at 182-83; Goldrei, Foucard & Son v
Sinclair [1918] 1 K.B. 180 (CA); Anglo-Scottish Sugar Beet Corp Ltd v Spalding UDC [1937] 2
K.B. 607; Armagas Ltd v Mundogas SA (The Ocean Frost) [1985] 1 Lloyd’s Rep. 1, at 18-19;
Gordon v Selico Co Lid [1986] 1 EGL.R. 71 (CA), at 75; First Energy (UK) Ltd v Hungarian
International Bank Ltd [1993] 2 Lloyd’s Rep. 194 (CA), at 204; Spice Girls Lid v Aprilia World
Service BV [2002] EWCA Civ 15, at [57]. As to the test for determining whether a fraud was com-
miltted within the scope of an agent’s authority, see Dubai Aluminium v Salaam [2003] 2 A.C. 366,
at [23], [122] and [129],

Bainbrigge v Browne (1 881) 18 Ch. 188, at 197: Barclays Bank Plc v O 'Brien [1994] 1 A.C. 180,
at 197; Credit Lyonnais Banik Nedlerland NV v Burch [1997] 1 AlER. 144 (CA), at 152; Royal
Bank of Scotland Pl v Etridge (No.2) [2002] 2 A.C. 774, at [40], [144].
Bridgeman v Green (1755) Wilm 58, at 62; Hugenin v Baseley (1807) 14 Ves. 273, at 288-90;
Scholefield v Templer (1859)4 De. G. &

1. 429, at 433-34; Barron v Willis [1900] 2 Ch. 121 (CA),
at 133; Bullock v Lloyds Bank Ltd [1955] Ch. 317.

p. Bank 511 (CA), at 521, \and see 533 see
escission, 2nd edn (2014) (185

greed about whether the same 1s true of unconscionable
12 F.L.R. 890 with Evans v Lioyd [2013] W.T.L.R. 1137.
C); Barclays Bank Plc v Schwartz, The Times, August 2,
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ESCISSION
4 SELF-HELP RESCISSION AND JUDICIAL RESCISS
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d issi differently depending whet
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1. Self-help Rescission

T - f cases includ-
, . , d in a limited class 0 i
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ing most & . insurance policies. Wher : t has a power to
: - relation to s barred, the claiman b
disclosure In. ission has not become barred, U ind. The bars to
at law, prowéfdnf ?azcésf !eond by announcing their electl{gglteobﬁscare applied quite
bring t}l(fncﬁgn?ctu larly the restitutio in ;nte_gruil];‘;ggﬁ ble exc’eptionally outside
resciss101L PaLls . “help rescission 18 O
; that self-help contexts.
strictly at vk S(iracts and the insurance and sale of goods s slaation to G080,
oY Cgtl; with a legal power to rescm?1 aﬂﬂloun??ﬁe court in such cases is
VWheis a pa tomatically. The role of the . nces
' take effect autom: : ive effect to its conseque
e consequences f that election and give effect € benefits that
: on the efficacy o ims for restitution of benefi
5, pronounce up laims and cross-claims e of
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kb Jildg?f:;ned under the contract. Therc is ?10 tst%%pfoflzequences should
ke pﬁ;{ louStE/or]? in deciding whether to rescind or wha
| ici cr . .
judicial dis be communicated to the
be. , ion to rescind must usually be ication
: s election to ¢ communical
The jmogentlga argvocal words or conduct. An excepttoenlti?ﬂ E?ed o ases where
g c(rleated in Caldwell’s case which l-miy impracticable for the
reqmr?im]emt“‘;isyer of goods has made it impossible or 1mp
a fraudulen

1 3 1 45
defrauded seller to communicate with him.
2. Judicial Rescission

ounds 15-012
issi 11 or almost all of the grow
i i rounds for rescission a T
Equl_tyeéegf %a?vlf zss E\l.:e%l as a number of cher_?hs;:urcrfle cijlzag?s}lnilogescission =
Rade in i nt misrepresentation. S by e
undue influence and innoce e ol mochanism developes oy e
| e T o § transaction is only rescinded
plied by equity difi uity, a contract or other tra O casind
common law courts. In eq 1y, O oot nary ST '
| st t remains 1n
accordal;%e Wl{:ﬂl;ltt;rge ;?;{?1% the court for such an order. The contrac
is an entitlem

force until the order takes effect.
R

; Ic v Etridge (No.2)
k Ple v O'Brien [1994] 1 A.C. 180; Royal Bcénéc}fég(;:lf:wnd}’ ¢
c 1k Ple v ; : :
3 J[B;[;(;ét]‘}i g‘*f;%_ at [41], [43]-149], [87}].\]86&;)(3[];8303?0;3(:&773 el O, 11711.],.t[17i]a_5
nk of Sc 4 BT N0 . swever, if they know that the solicitor
e S(-Offa"_ at their own risk, however, 1 y' _ e S
L fotty T}éelﬁfﬂg;‘;i}?z(;l‘izii: facts from which they ought to realise that the y
not duly advised the

: : e [S71. . and see Spriggs v
Tecelve‘zagpfﬂpﬂa;‘? Ji"::z]:.:cc[ g’) Lid v Caldwell [1965] 1 Q.B. 525 (CA); an
s Car and Univers

g 474, al 483.
Wessington Court Schools Ltd [2005] 1 Lloyd’s Rep. IR
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Brotherton Ase m;‘ . nce Ple v Provident Insurance Pl [2003] Lloyd® R N

St idwever O‘?Suﬁ“f’am g(alsegums 84 [2003] 2 AER, (Comm)ym; (CCR\[R s

1 [2000] C.L.1. 509, arguing that self-help res:‘iqsio s ‘*’r)l’];:cfl%?e];ﬂ?f'];[ildﬂl

5101 81001 olished.
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i L ! bre; Phos, hate Ci 7 8. a ence v awfo
: phaate r)(lS 8)3A]} .Cas. 121 27808 o
V]M939 3 A’” E ]; 271 (! ”_,(SC)) El.t 290, Alati VAJ'I[gEi (1()55) 94CL R’ 216 ;t’ Z};}i 24 (C)JS.”‘WJ: ﬂ"n
: G. nagement gency and Music Lid 1985] QB 428 (CA), : 4.‘3 '. C. !FJ PRV ¢ ; F’l ll:]V
o ) ( ), at i f. Hal ern v H, H"UEI pi! 08]

Goldsworthy v Bricknell
: [1987] Ch. 378 (CA :
[2002] Lioyd’s Rep. PN 309 (CA),at {32(] [5)o]ai g
Bus LR. 216 (CA), at [48][51] e
agunas Nitrate Co v Lagcmas. Syndi
[1939] 3 All ER. 271 (HL(Sc)) g0, L oo 2 Ch. 392 (CA)
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o l—ﬁ'e Corp of the Channel Islands Lid v
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AS'(.‘(.U]FE v Jardine (1 82) P
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EXCLUSION OF RESCISSION

ntract was entered into” 55 The concern of the bar is to protect the defendant
ustified prejudice; that circumstances have changed such that it is 10
jonget possible fully to restore the claimant will not preclude rescission.* In malk-
10 their election, 1t s for the claimant to decide whether they are content to get
mgck less than they gave. The bar is usually applied in cases where the party seek-
2 rescigsion is unable to make satisfactory counter-restitution of what they have
received, but it may also apply where the circumstances have pha_nged in some
ofher way such that the defendant would be unjustifiably prejudiced were the
contract NOW set aside, particularly where the defendant has not been guilty of
onsclous wrongdoing” o

The bar applies in relation to all of the grounds for rescission and whether
rescission 1S sought at law or in equity.® However, the bar is applied more strictly
ot Jaw than it is 0 equity.>® As rescission at law occurs automatically upon the in-
pocent party’s communication of their election, rescission will o_nly be pqssxble
where the circumstances are such that the other party is immediately and fully
their original position. There is no difficulty in the case of a purely
executory contract, for the obligations are simply extinguished. Where '1_nstead the
innocent party has received a benefit under the confract, rescission will only be
ossible either where the benefit is an asset that can be specifically returned and
title to which eats re-vest automatically,®® or where the common law affords the
defendant a s'eif to recover the benefit. For example, the mere fact money has
been paidis-not a bar because, upon rescission, whichever party has paid will
acquire-a Claim against the other for restitution on the ground of total failure of
consiceration s If the claimant has enjoyed a benefit under the contract which
Lot be returned, such as the intermediate possession of land,® rescission will
1o harred at law.

Where rescission is barred at law, it may nonetheless be possible in equity ow-
ing to the greater flexibility the court enjoys in adjusting the positions of the
parties. Restitutio in integram will be possible m equity provided the court can
achieve the practically just result of placing the defendant in as good a position as
before, which is known as substantial restitutio in integrum.® Restitutio in
integrum 18 achieved by putting the party seeking rescission on terms as a condi-

restored to

S —

5 The Western Bank of Seotland v Addie (1867) LR 1 Sc. App. 145, at 164-65.

6 Spence v Crawford [1939] 3 All ER. 271 (HL(Sc)) at 279.

51 Erlanger v The New Sombrero Phosphate Co (1878) 3 App.Cas. 1218, at 1278-79; Spence v
Crawford [1939] 3 AILE.R. 271 (HL(Sc)) at 281-82.

5§ For example the bar has recently been held to apply
QB. 195 (CA), at [72].

2 Erlanger v The New Sombrero Phosphate Co (1878) 3 App.Cas. 1218, at 1278,

s Completed contracts for the transfer of estates in land are not capable of rescission at law: Feret v
Hill (1854) 15 C.B. 206, at 223-37; Canham v Barry (1855) 15 C.B. 597, at 611-12; R. v Sad-
dlers’ Co (1863) 10 TLL.C. 303, at 422; Taylor v Chester (1869) L.R. 4 Q.B. 309, at 311-12.

Those cases all concerned unregistered land but the same rule applies by analogy to registered

land, where rectification of the register is required or clse the execution and deliverance of a
t re-vest shares other than bearer shares, for

registrable transfer. Similarly, rescission at law canno

here again a register is determinative of legal title: Civil Service Co-operative Society ¥ Blyth
(1914) 17 C.L.R. 601, at 613; Sons of Gwalia Ltd v Margaretic (2007) 232 ALR. 232 (HCA), at
[55].

For example Clough v London and North
rescission will be barred where the claiman
is a claim in the insolvency: Greater Pacific Inves
(1996) 39 N.S.W.L.R. 143 (CA), at 151-52.

Hunt v Silk (1804) 5 East 449; Blackburn v Smith
(1858) EL. BL. & Bl. 148.

Erlanger v The New Sombrero Phosphate Co (1878) 3 Ap
Franais des Chemins de Fer Paris-Orleans v Leeston Shipping Co [1919] 1 Lloyd’s

in cases of duress: Flalpern v Halpern [2008]

Western Railway (1871) L.R. 7 Bx. 26, at 37. However
¢ 15 insolvent such that all the other party would acquire
tments Pty Ltd v Australian National Industries

(1848) 2 Ex. 783; and see Clark v Dickson

=
e

=
i+

p.Cas. 1218, at 1278; Compagnie
Rep. 235, at
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RESsCISSION

tion of the remedy,* for instance terms requiring the return of assets or
of compensation for valuable improvements. In crafting such terms the ggy,
enjoys a discretion, although that discretion is confined to making adjustmeny,
designed to restore the parties to their original positions in light of event occurry :
after the contract came into force. g
To illustrate, while it appears that any non-trivial alteration of
restitutio in integrum impossible at law,% mere deterioration will not bar rescis-
sion in equity where a compensating allowance can be made.67 However, Tescis.
sion may be barred even in equity if the asset deteriorates after the claimant gyg
ficiently learns of their rights but before they exercise them,® or where the asset
has changed its very nature @ for example where a business has changed from g
operator of licensed premises to substantially a property holding company.7
Some benefits do not need to be restored upon resci

ssion, for example:
*  benefits which the rescindin
defendant’s wrongdoing?!;

benefits the defendant was bound to confer in any event’2;
assets that were always worthless™:; and

premiums paid under a contract of marine insurance procured by fraud ™

There is an as-yet ill defined class of circumstances in which a
rescind but who no longer has the asset in question can nonethele
tory counter-restitution by paying an equivalent sum of money
this is so, the restitutio in integrum bar has no application at all.

Paymep¢

goods wil] make

g claimant is unable to return because of the
@
L ]

party wishing to
ss make satisfac.
.3 To the extent

3. Intervention of Third Party Rights

Rescission is barred where it would defeat rights which third parties haye
acquired without notice of the circumstances entitling the claimant to rescind.
Accordingly, while there is no special difficulty in rescinding a multipartite

15-015

238; O Sullivan v Management Agency and Music Ltd [1985] 1 Q.B. 428 (CA), at 458, A56:

Cheese v Thomas [1994] | W.L.R. 129 (CA), at 136.

Sturgis v Champneys (1839) 5 My. & Cr. 97, at 102; Hanson v Keating (1844) 4 Hare &, ot 4-5.

Cheese v Thomas [1994] 1 W.L.R. 129 (CA), at 137; TSB Bank Plc v Camfield [15551 1 W.L.R.

430 (CA), at 434; De Molestina v Ponton [2002] 1 Lloyd’s Rep. 271, at 287. Ci: Vadusz v Pioneer

Concrete (S4) Pty Ltd (1995) 184 C.LR. 102.

% Udell v Atherton (1861) 7 HL&N. 172,

8 Armstrong v Jackson [191 7] 2 K.B. 822, at 829,

#  Vigers v Pike (1842) 8 CL. & Fin. 562
Ch. 392 (CA), at 433-34.

8 Clark v Dickson (1 858) EL. Bl. & EL. 148; The Western Bank of Seotland v Addie (1867) L.R. 1 Sc.
App. 145,

Thomas Witter Lid v TBP Industries Ltd [1996] 2 All E.R. 573, at 587.

Rees v De Bernardy [1896] 2 Ch. 437, 446. Similarly, rescission will not be barred by the
claimant’s inability to restore the defendant to an advant

ageous position which they obtained
through illegitimate means: Borelli v Ting [2010] UKPC 21, at 39.

"2 Hulton v Hulton [1917] 1 K.B. 813 (CA).

™ Phosphate Sewage Co v Hartmon! (1875) 5 Ch.D. 394 (CA) at 454-55; Halpern v Halpern [2008]
Q.B. 195 (CA).

™ Marine Insurance Act 1906 55.84(
Representations) Act 2012, It ha

insurance policies of other types.

This appears to be possible at least in relation to shares (and probably other fungibles) and services:

Smith New Court Securities Lid v Citibank [1997] A.C. 254, at 262 (shares); O 'Sullivan v Manage-

ment Agency and Music Ltd [1985] 1 Q.B. 428 (CA) (services). See Ch.18 below.

7 Tennent v The City of Glasgow Bank and Liguidators (1879) 4 App.Cas. 615 (HL(Sc)), at 620-21.
A classical application of this, although one that is no longer of great practical importance, is the

[412]

64
65

» at 650; Lagunas Nitrate Co v “agvnas Syndicate [1899] 2

70
7

1) and 84(3)(a), and see the Consumer Insurance (Disclosure and
s not been decided whether the same rule applies in relation to
75
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EXCLUSION OF RESCISSION

impli i ing,”” there
here all of the other parties are implicated m_tkif Wroﬁlgt?g;nc%éstroyed
g where only one of the parties whose rights wo i
P ngu{[efgci?ssrlcﬁstancc a surety under a triptz}rtltz lic}agl 2%:::1?2; c(iid St avel
P ligat , the debtor’s fraud I 10
;hgir obll_gﬂthI‘]:_by;? Esgfr%t}:]z E)ar does not apply in favour of VOhi?lt‘te)erb kea
ConSthtw'e'no ac tivafed where the only effect of rescission wouls Lo make &
Tél - biryg Irlfgthziz less valuable, as by shrinking gleh \N;Z%g%gge}e;q ﬁ!gr iuces o
e i claimant in Scho | ded
tﬁ;reasing e Eallr?s %2&?35123?&2 as surety notwithstanding that thtehg.l?::i?h
S het?t]ljxd arties would advance the defendant 11_10ne3}/1 on A g
- ?1 had e]\gfen written to the third parties assuring th elgefendant
§ o Ilegn agl E:'::leased.gl The third parties’ rights agamst the defendant
o df:';cl?abt although they were less valuable becalﬁse rles{:ji3 o
p—— y I:Iaim on their assets. It appears that the bar w1 f?—ﬁ )t(rate ctivaRe
k- iﬁ?ggg;leéquence of rescission is to destroy or necessarily frus
where th . |
. 5 blished both at law and in equity that if A tra.mfers.1 lant Ss;e;sz?g
g i o e o tract, and, before the contract 1s avoided, B sells e
e vmdablehcon ;otiZ:e of the circumstances that make t.hczjcontrafc }[fthat the:
o r‘l"o"t R avi free from any claim by A to recover it.* The]B a;as i
o t Lsseecurely acquired an asset from the wrongdoer, Yy s e L
third party, s > S;ed in equity as barring rescission of t1*1elccmtrac:t el e
ooy o tre?escission the claimant A may be Cntlziled elthez:ig to ;]se mip e
X 1':5”10119 gljangale if they remain identifiable in the B’s hands,® or _
roCeus sals e .
Ejb\i;ﬂ}?llil ag;:r(l) u(;g:t%% gfg‘gosiggr;g;etehat a different %11}61: 3ppi:l cus; ra(;td lgr\g;;%l&égg;
& C see i ights in an asset B had ac
R i %C%gltrgiﬂf}rfoi?g sr{[%tle protected but the contrauﬂ: beh;/::?lﬁoeigc;
E \{01dable conj[rac able of being rescinded.® However, all of the ca: e b
. lSteI;?s ll?;lt%veéegagarties in the positions of A amdf C, a;fnt;;;iraﬁ ?}?ecposmon -
this ied in favour of a w ; posi
tElj]jSﬁ %13;3 2'?;?1;“ (}? Slaésl?;reglaga?;ézdof this type has been strongly criticised and

must be considered to be doubtful &7

a releaS

e —

i it has gone into
i ir stz tract with the company once 1t
at a sharcholder cannot avoid their statutory con : P gt
r‘ulc't(]th' ; Szcrlrli 00[] the verge of doing so: Oakes v Turquand (1?(2;’) L.[I{19981 L AL
e S g (1856) 5 H.L.C. 627 (CA); Dunbar Bank Plc v Na ?';zmt Lkl hisiale: YO0
:; ‘,Igiuv?/:’if;f(iz;slmrenrs Ltd (Lord Lurgan’s Case) [/I 9([)12;917]6?.1{7: L aR 289,((:.A)
J o : : ‘ ¢ ] ‘a8 i Y 8 R P8 L O 3
. Society of Lloyds v Leighs
1966] A.C. 63 (PC) at 80; Society of Llo)
2 Eﬂogd}y e v er‘l[/? 0106] ‘E‘;iﬁéﬂ%@; 18 NLS.W.L.R. 420, at 433-34, 438.
8 Fynter BNZ Finance Ltd v CG Maloney
5 .G & 1. 429. i .
: SChIOIEﬁel!%T; Te*"gﬁfgé}%’gé?)?g C.B. 919; Cundy v Lindsay (1878) 3 App.Cas. 459, at
B2 At law: White v
. 4 y O t 735; Twinsectra Lid v
e g P d Holdings Ple [1993] 3 AllER. 717, a 4
, . ' ! : £320-
) l;’m;f(ar?{};%‘f][f{g;dvs%;}ia%iiﬁ 43é (Cﬁi at 461—62: Shalson v Russo [2005] Ch. 281, a
urdley i
3 CA) at 125; Lagunas
4 %ir example New Sombrero Phosphate Co v Erlanger (1?:’;4) 5ChD. 73 (CA)a
Nitrate Co v Lagunas Syndicate [1899] 2 Ch. .392 (Cf\),lagﬂ) L g 0 T T S
y The London and North Western Railway Co ( : C B bt s
p (Ciough Ch. 1121 (CA) at 1135-36. White v Garden (1851) 10 C-B. i lgradba ot 8
“%7]1('14 A was only asserted by counsel in argument (at 920) and Cresw :
roposition u |
grat?dster “sould not have enforced the contract”. P p—— 1
Huyton SA v Distribuidora Internacional de Fr‘o_ductosse;gl::;ion kel e i
B — : case of innocent misrepresen L
s (%ﬁ), - R:;: iﬁg;;:tfn;a:;at rescission was impossible by reason of the resale of the
case. The pass
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15-016

15-017

15-018

REscission

The third party rights bar i

s not engaged where the thi -

ggtt irom the wrongdoer B, but instead from the innocent 15(211}) s
as parted with an asset that had been acquired from th];[1

given a third party a security i i
! ] interest over it, the di i
making sufficient counter-restitution. s Rl

ant A If the S%a]:::

Wrongdoer o)
j , or
Il instead pe o :‘g;

4. Disproportionate Effect

mécztlé)g C2r(e2t) of the Misrepresentation Act 1967 confers on
_ lonary power, where rescission i '
ol | F J sion is claim
ofresgil Sessizr;t’e’ltllgll;l, to “declare _the contract subsisting and award dam i
oSt of.re € power was mtende_cl to be used where the consequy dig
Conaea O fSCItslflon would be disproportionately hard comqaen(fes orig
e or the c-la_1mant of the contract remaining on fogt P
ol s W]irepresen_tatlon relates to a fact of minor importance ggp_?itmulaﬂy
g ere rescission would otherwise b i : Yoo,
ates 2 disorctionncy s vould otherwise be available.® Tn effect :
0 rescission in those circumstan o2
ce i
and duty to award damages where the bar is applied. " Comle i Pine

judges and arp;
ed for non-fraudulterz;

5. No Partial Rescission

ReSCiSSiOH IS an a” 1 g TOCESS A C ct a }]a[ ait
! O (0] h p oce I ; g annot be
: ; Ontra .“ (
IE!SC]Ildf:d m pdl’t ullICSS that part 15 prOp(;lly SEVeIable

6. Abolition of Spt_ecial Bars Relating to Non-Fraudulent
Misrepresentation

Secti isr i
deve]c;;(:é Loi;htge Mls_lepresentatlon Act 1967 abolished bars that had b
e OSE ne courts in cases of non-fraudulent misrepresentatio o
a contract for the transfer of an estate in land.® (b) on cori (]a)ﬁor'
= letion

of a contract for the trans

] nsfer of personal property,

: Stan ; oy
tion has been incorporated as a contractual tepn'n {5 1) where the roReS

gf{; Slrl_%:::lyEc])ﬁitzr dia(:itaz eu]l(d is inconsistent with the authorities in equity
L livan, ott and Zakrzewski, The I vCES ST -
DRcsmsmon and Third Party Rights” [2006] ?L(.{lemmm snded ROy R0 LSS
unbar Bank Plc v Nadeem [1998] 3 All ER. 876 (
1somct]mcs enoncop_sl_y confused with the restitutio in in
o pmtt_:ct the position of defendants rather than thir
{ﬁdusﬁ'tej’ Lid [1996] 2 AILE.R. 573, at 588
_aw Refor ission, * § Miférei
Gover:n:);;? ((;o;;:;;:;::n, ‘;g?pzejt Misrepresentatin” (Cmnd. 1782 1962) paras [11] and [12]
( ) ibar v British Aerospace (Lancaster H } iffe
?fgf?m;mmm Wrrt.erLfd v IBP Industries Ltd [ 19965‘2 E\I][]S;) é?‘fé%mm o
Tt chi v Camfield [1995] | W.LR. 430 (CA), at436, o o
daieton v Lord Kenyon (1794) 2 Ves. 391 : ;
§ ol . 2 , at 408; Rawlins v Wi 3
at 321-22; The Sheffield Nickel and Silver Plating Co Ltd v Unwz;jizilmt;;é’g I28 ?QS)BJ];) 3 chl.fgsmt‘
B.D. , d

223. Similarly, there can be n i
' ; o partial affirmation: Potter v Dy i
éesge v Croker (1811) 1 Ball & Beatty 506, at 514—(])565:n]d‘il:j'ftzr | TWCAGHy 1815 b
eddon v The North Eastern Salt Co Ltd [1905] 1 Ch. 326 s

ennsylvania Shipping Co v Compagnie Nationale de Navigation [1936] 2 ALLE.R. 1167
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CA) at _887. The third party rights bar is
tegrun_l impossible bar, which is concerned
d parties: e.g. Thomas Witter Ltd v TRP

=

—— o — —

EFFECT OF RESCISSION

6.— EFFECT OF RESCISSION

1. Extinction of the Contract

ardinal consequence of rescis- 15-019

The irrevocable extinction ot_' the contract is a ¢ _ _ ‘ S1s-
sjon, “the contract is treated in law as nevet having come into existence .
ation clauses usually survive,” and there is authority that exclusive ]urlsd;c—

11, at least in the context of insurance.?® If a varia-

Arbitr _
fion agreements survive as we ! _
fion to @ contract is rescinded, the original contract revives.”

2. TRestoration of Property Rights

A voidable transaction is capable of passing title subject only to the innocent 15-020

' entitlement to set the transaction aside. Until they do so, the other party
enjoys absolute title to the asset without distinction between legal and beneficial
ifle. 1 Where the innocent party is entitled to a1_1d elects to rescind at law, the ef—
fect will be to qutomatically re-vest in him full title to the asset,'®! except where it
has in the interir come into the hands of a bona fide I:rurcha_ser.102 Where a transac-
Hon is rescindsGIn equity, by its order the court will pr_(md_e for the re-vesting or
restoration of fitle and for delivery up of possession, directing that the defendant
do whatever is necessary for these purposes,'® again provided the asset has not
come mto the hands of a bona fide purchaser. It has been said that where a transac-
cop s set aside in equity, equitable title re-vests retrospectively for the purposes
o tracing into the hands of third parties, although the party against whom the
contract is rescinded 1s not retrospectively liable for breach of trust in transferring

the asset.!%

arty

. 2 O OO
W% Jolmson v Agnew [1980] A.C. 367, at 303. See also Independent Trustee Services Lid v GP Noble

Trustees Lid [2013] Ch. 91 (CA), at [113].
v Arbitration Act 1996 s.7, following Harbour Assurance

701.
% Mackender v Feldia AG [1967] 2 Q.B. 390 (CA); Brit Syndicates Ltd v Grant Thornton [2006]

EWHC 341 (Comm), at [22]; and see FATI General Insurance Co Lid v Ocean Marine Mutual
Protection and Indemnity Association Ltd [1998] Lloyd’s Rep. LR. 24.

@ North Ocean Co Ltd v Hyundai Construction Co Ltd (The Atlantic Baron) [1979] Q.B. 705.

W0 Twinsectra Ltd v Yardley [1999] Lloyd’s Rep. Bank 438 (CA), at 463.

0 [oad v Green (1846) 15 M.&W. 216, at 221; Clough v London and North Western Railway Co
(1871) L.R.7 Bx. 26, at 32; Car and Universal Finance Co Ltd v Caldwell [1965] 1 Q.B. 525 (CA).

102 For example White v Garden (1851) 10 C.B. 919; Stevenson v Newnham (1853) 13 C.B. 2185.
Where either party had received an asset under the contract which was, unknown to them, subject
to the beneficial interest of a third party, rescission will deprive that party of the defence of bona
fide purchase they enjoyed while the contract subsisted: Independent Trustee Services Ltd v GP
Noble Trustees Ltd [2013] Ch. 91 (CA).

103 Such as executing an appropriate transfer instrument or conveyance in the case of shares or land:
e.u. Transvaal Lands Co v New Belgium (Transvaal) Land and Development Co [1914] 2 Ch. 488
(CA) at 505 (shares); Clark v Malpas (1862) 4 De. GF. & J. 401 (unregistered land); Nnr"_»-vich
Peierborough Building Society v Steed [1993] Ch. 116 (CA), at 132-33 (registered land, rectifica-

tion of register).

04 [ onrho Ple v Fayed (No.2) [1992] 1 W.L
[1993]13 AL ER. 717, at 735; Bristol and We.
23; Twinsectra Ltd v Yardley [1999] Lloyd’s
[2005] Ch. 281, at 320-22; Independent Trustee Services Lid v

91 (CA), at [531, [67]-

Co (UK) Ltd v Kansa Lid [1993] Q.B.

R. 1, at 11-12; El djou v Dollar Land Holdings Ple
st Building Society v Mothew [1998] Ch. 1 (CA), at
Rep. Bank 438 (CA), at 461-62; Shalson v Russo
GP Noble Trustees Ltd [2013] Ch.
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REscIssioN

3. Consequential Claims and Adjustments

Following rescissi s .
to their Urigginal (;gssli(t)i?ngglgerf por- be given with the object of restori
Poiltio(ils as may be, 10 » WICre rescission ocours in equity ag”,;ﬁ;hf Partieg
- In addition to t ’ T to thog
ing the parties to ltlgeli?tg;'n 1_Ofallssets_ transferred under the avoided 3
and adjustments, Where ginal positions may require financial ¢l contract, regtop.
limited, aTthough e rescission occurs at law, the scope for ﬁillns,_ allowances
and if assets are Withhel}é }tj}?ylllents may be recovered by a cla]‘map cial claimsg jg
equitable jurisdiction, the c erret may be claims in conversion. Whe OF Testitution,
tions of the parties L, o ou . enjoys a wider array of powers to nd‘?xermsmg its
the use of assets, 07 e asd_ y ordering an accounting of belneﬁta éﬂst_ the pogj.
pursuant to the contract. 108 ar ];ﬂg indemnities in respect of detrinsl erived from
ate cases in respect o] ror y ordering that compensation be a.gl}ts mcurreq
HReStoring fhepacties toptﬁgiirgfgjsﬁ ;le§a1r_i.3 detegioration or degrc:ci;jtigr? l?urgo pri-
all respects, b “ 1 positions does not il 1 4T o
ol espects, but only "as segards he ights and oblgations which have Fole
incurréd pursuant to the hus the parties may be indemnified f, ave been cre-
process of rescission for GiHliract, but 1,hey are not compensated or detriments
SXraNGOS loges & costs incurred in preparing to perf; as part of the
es they suffer in consequence of it. 1 perform a contract or for

W IICh the claima tC y VE: t] S Ve a clatm soundir
01 1 mar an or I reco T
If leya 0 ha m
. :

ages or its equit:

rescission ar% soﬁ?ﬁﬁéjsn Eﬁ?ﬁdéhhough the financial adjustments m d

their function i S compensation” or “equi ade upon

L s restitutionary not . I “equitable compensatign”

independent of, and Ty not reparative. In principle a righ pensation®,

damnges T § s cumulative with, any right ! right to rescind ig

: ort.112 > ght the claima

circumstance. Wheihéls]jlssizosgV?D where both rights arise ou?to?lt%)ef g;so htfl Ve i

claim rescissi , for example in a case o ; me factual

ey aﬂirmliimn or damages or both.!'3 A claimant m:f qeceﬁ, the claimant may
¢ contract or if rescission is otherwise barrBE;é’“e for damages even if

e Western k 7 (] ) a
03 Th, estern Bank of Se land v Ad P
. It die (186;) LR. 1 Sc. A P 145, at 65 Lnange; The New
;S(UH?)[EF} ero f }IDSP}IQJE’ C(:, (18 ,78) 3 App.CaS 1218, at 1278 Cheese v Thomas 199471 ‘fvii B RJA;ZQ
2 s dhdependen usiee " b
CA), a 37 Ir ol : dent Tr tee Ser vices Ltd v GF Noble Ty ustees Lid [2013 Ch. 91 (CA) al
angery The New Som 2 Pp a -
5 Ep onibrero hosphate Co 1878)3 A Cas 218, at 1278
or ex IH]]]E Laguna‘.? Nitrate Co v L gunas V{Hd.'t»ﬂ) 1 2 (C y
F al [ O as S ite [18997 2 Ch. 39 A)

Jackson [191 ;
[1917]2 K.B. 822; Spence v Crawford [1939] 3 AILE.R. 271 (HL(S )‘;tt 4621; e
oy c)) at 284,

198 Adam v Newbiggine (
gging (1886) 34 Ch.D. 6 1t
s ‘ ] .D. 682 (CA)Y; Whit e
- A;i:jlfﬁi};f@ Co lz{_aguna_s' Syndicate [1 893] 2 (:zh!!g%;)?éﬁgm‘rl_f;éwe i
 Newbigging (1886) 34 Ch.D. 58 : v Cou

o -D. 582 (CA), at 592-94; Smith v C. i
i [;lrurd v Cooper [2010] 2 F.L.R. 1521
" Eegdm 1, at 7-8.

roldrel, Foucard & Son v Sij }
- ard Sinclair [1918] 1

Adam v Newbigging (1886) 34 Ch.D. 682](CijB' R,
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(1881) 20 : i
) 20 Ch.D. 1; Aldrich v Norwich Union Life Ins Co Ltd [2000] Lloyd’s
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1.— NATURE OF RECTIFICATION

1. The Remedy of Rectification

(a) The Role of Rectification. Where the terms of a written instrument do not
accord with the true agreement between the parties,' equity has the power to
reform, or rectify, that instrument o as to make it accord with the true agreement.?
What is rectified is not a mistake in the transaction itself, but a mistake in the way
in which that transaction has been expressed in writing.®

“Courts of Equity do not rectify contracts; they may and do rectify instruments purporting to have
been made in pursuance of the terms of contracts.™
It was at one time thought that rectification could only be ordered if there was a
concluded antecedent contract with which the instrument did not conform and
that rectification “may be regarded as a branch of the doctrine of specific

g ————

available; see further para.16-021.
ose (London) Ltd v William H.

f this area, see D. Hodge QC,
for Rectification for Mistake

| Rectification of unilateral transactions is also

? See M'Cormack v M'Cormack (1877) 1 L.R.Ir. 119; Frederick E R
Pim Jnr & Co Ltd [1953] 2 Q.B. 450. For a more detailed study o
Rectification; The Modern Law and Practice Governing Claims
(London: Sweet & Maxwell, 2010).

3 See Racal Group Services v Ashmore [1995]S.T.C. 1151 at 1154; Alutt v Wilding [2007] EWCA
Civ 412; [2007] W.T.L.R. 941.

4 Mackenzie v Coulson (1869) L.R. 8 Eq. 368 at 375, per James V.C. See also Frederick E Rose

(London) Ltd v William H Pim Jar & Co Ltd [1953] 2 Q.B. 450 where rectification was refused
since, “There was no doubt an erroneous assumption underlying the contract—an assumption for
which it might have been set aside on the grounds of misrepresentation or mistake— but that is
very different from an erronecus expression of the contract, such as to give rise to rectification”.
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PR NATURE OF RECTIFICATION

performance”.s But subsequently it has been recogniseds that the cou

rectification of a document where the parties’ underlyin,

contractual force,” so rectification is clearly distinct from Specific performg
Traditionally, rectification was available where the parties had reac -

2. Documents that will be Rectified

Inter Partes. The jurisdiction to rectify 16-004

e g e e ct of a wide range of contracts and

. 2 . 1, and may be exercised in respec b o ol
. : i ! | ¥ e i le documents such as a p )
ment, but by a conmon mistake its terms were incorrectly recorded inetdha ree- is qglmel%ts inter partes. These mcludel ‘getrriﬁt‘tlef e and 1 bill of quanti-
written document, However, rectification may also be available whe € fina] : docu insurance, a bill of ex change,

2:and a
b : e ) conveyance?? a1_1d a lease??; :
party is mistaken as to the terms of the written document and the other isoglel}’ One m::lz]é conveyancing documents ;;::E‘[azlllsds Sony: }sjame L 1 st
to take advantage of this fact; in other words, rectification for unilatera] misetklng tlonsent order, which for th]; purpt ké Ot i fowded 1 oo o T offoct i
Re?tlﬁcatron is a potent remedy because it allows the courts to rewrite the contrake. | ,‘cntcr partes,’{a even thouzg%h the ?15 i B iy il 1 o S s for
This is uncontroversial in the case of common mistake, because hogp parﬁ? 5 particular instrument. {_Bué ; i?] élonsis‘[ent i s provisions of the Companies
intended the terms of the contract to be different to those get out in the Writteg ot only Woulc}[ }I:C;:-ﬁzzllelsmalre st hetynsn i cormmarty pantss

. on * (55,4 y ( cS1 € CO jal c f have had a dlﬁﬂreﬂt lntellt on
i S anno
. h J membel 5 and h p h s y

mistake, where the written document In its original form does aciziduailtahtetrhal pefore incorporation.
Intention of one party, and so rectification does not give effect to thig part 2
Intentions. Therefore, rectification for unilateral mistake is different frop, 515
doctrine of rectification for common mistake and inherently more CO!ltI'OVEI’Sial?
despite similarities in the principles in operation.® ]

Marriage settlements were early %nstanmlas (tacf 16-005
instruments that could be rectified®®; the same Prlnm?ofzxazﬁgp){e,w

o mbf trust deed?® and voluntary dispositions by trustees, .

B dogot 7 ‘ho makes a voluntary settlement would not be compe1 e »

e don?rtv;] he may himself obtain rectification by proving that the -?) °

A %Tctmré resent his true intention: it is unnecessary for him to E(I:t‘ual

E]lqer:]gtnécdecsci(;‘torepr%sent the true intention of the trustees, if there was no

at it de

barg=it: between him and them.*?

(p) Voluntary Settlements.

the case involves a contravention of its ryles” ! Rectificatio
consent, but remains at the court’s discretion,12 Rectification
the desired result can conveniently be achieved by other me
common law rights, or by agreement between the parties.

1 may be ordered by
will not be decreed if

ans: by reliance upon

OCCEd'II 5 5.4 as repealed 81 s 4)a C but was no replace by h C
p 2 P y CA 3 1( S a t C t aot t
See her By 851(!)[!1‘1” v Barwick (1 8 }6) 36 LT 52, and see ;MOTZ}H v West 1W0§l}?1 Coal & Iron Co

Ltd (1876) 1 CP.D 145.
34, 637.
Pollard [1930] 1 K.B. 628 at 634, N
:: gggl; v?’l/;‘mnm’iew Estates Ltd [1951] 2 K.B. 563, where Blay v Pollard [

ited.
ot appear to have been cite
18 gpal'c?fng v Crocker (1897) 2 Com.Cas. 189 at 193.
W Druiff v Lord Parker (1868) L.R. 5 Eq. 131.

16-003 (c) Jurisdiction, Claims for rectification are expressly assigned to the
Chancery Division.!3 But the other Divisions may grant any remedy or relief cop.
nected with matters before them,' and, further, any Division may give effect (o g
defence of rectification as regards past transactions without actually rectifyine e i fer)
Instrument, 13 Normally claims for rectification must be pleaded, ¢ but in 2 ~lear ional Contract Co (1872) 7 Ch.App. 485 (shares wrongly numbered in transfer).
Case a court has rectified a document even without the claim having beer Lleaded. 17 jﬂl ;S\Zf:fi ::;’;;;::é’,xglwm’ (1869) 17 W.R. 871.

K 0 Ch 4 Wi W.LR 70; Re Colebrook’s Convey-
H rt Co B - Wilson v Wilsen [1969] 1 W. R 1470; . “ )
- 2 Beale Eélgézt(i 519 7J 1; 13.9’?6 ‘;Jz;;(;ion il chister P tion et wosonte the rectifice:
’ ‘ Vi 0 0 ! ances Lk .

*  Sir Herbe zens-Hardy M.R. in Lovell and Christmas Lid v Wall (1911402 211 W.1 R mn

; e istration Act 2002 s.65 and

L.T. 85, cited b tion of a document and raises different conmderatlonz.i ?iej;];itﬁzi;g}sfg?;gq 2 (]:EW CA Civ 736:
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Joscelvne v Nissen [1970] 2 Q.B. 86.

[2013] Ch. 305.
See para.16-015. It follows that rectification may be available in respect of a contract to which s.2 2 Thomas Bates and

1930] 1 K.B. 628 does
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] / cview clause).
Son Lid v Wyndham'’s (Lingerie) Ltd [1981] 1 W.L.R. 505 (rent review clause)

ister 5] 2 Ch. 273; and see Mullins v Howell
of the Law of Property (Miscellaneous Provisions) Act 1989 applies, even though (i) the written ¥ Huddersfield Banking Co v Henry Lm?ﬁfdi‘;’: i;ﬂ ZE lﬁgl ln 6 2 et e B MR
contract (prior to rectification) does not contain the true terms of the agreement, and (i1) the accord (1879) 11 Ch.D. 763 (consent order rctlz i B e e e Wi [1806] 1 Ch.
which supports the claim to rectification is not a contract, A similar result will be achieved if (by interlocutory application, where the rules ar
parity of reasoning with the position under LPA 1925 5 40) mistake is an exception to the statute in 673 at 675, 679).

5 Allcard v Walker [1896] 2 Ch. 369 at 381.

gon the defendaut [ ] & astic remed:, or it | i L T s hs
p n) 940 794 Ilow Inlernatio | Investme Litd v Smi
PG o : : . /:Ifail lolusftdke IN‘;‘:] drast (C } I Seott v Frank F Scott (LOJ‘IE!'O Lud [1 ) (/};) N W.ECO R Vi 1§ (v} Smit
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This paragraph was cited with approval by Henderso

n ). in Patrick Francis v F. Berndes Lid 10; [2009] 1 W.L.R. 1988.
| [2011] EWHC 3377 (Ch) at [39],

% See, e.g. Thin v Thin (1650) 1 Rep.Ch. 1(?2. o
| " Whiteside v Whiteside [1950] Ch. 65 at 71, per Evershed M.R.; Racal Group Services v Ashmare # Lawie v Lawie [2012] EWHC ;940 ((.jh}z,()[lzg]l 3(%11\JV1T1‘I; b e iy P Pangbon B
[1995]S.T.C. 1151 at 1154; Pitr v Holr [2013] UKSC 26; [2013]2 A.C. 108. " Day v Day [2013] EWCA Civ 280; [2014] Ch. 114
" Thompson v Hicliman [1907] 1 Ch. 550 at 562. per Neville J. Trusieasy Watling [20}1:” EWHC 474¥ (C}: )_Clt R —— by
" Burford (Fareham) Ltd v Christian Vision [2005] EWHC 2533 (Ch). D v witerice romired where the selemet
3 Sece para.1-036.
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Goldwire (1736) Cas.t.Talb. 20; Bold v Hutchinson (1856) 5 De G.M. & G. 558; Cogan v (ffi

4 See para.1-036. (1876) 2 Ch.D. 44. . T ————
JA 1925 5.40, replacing JA 1873 5.24(2), an equities “appearing incidentally” in the course of % Re Butlin’s Settlement Trusts [1976] Ch, 251; AMP (UK)
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The Suprem . grant o prObate,” 3 Commellc
statutory lj?un.sgigggﬂ: 1tl(1) ﬂr/fa:;{? v Rawlings* considered in detail th ed 9. —  SCOPE OF RECTIFICATION
ectify a will. Here, a hu € scope
. ; S of ) o . . . .

b end e Although it has been suggested that it is “more logical” to consider rectification 16-007
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pefore interpretation, on the basis that if rectification is ordered, the instrument as
1d then need to be construed,® the more common approach is to

ble: if the instrument can be interpreted

be no room for rectification.™

45 Where a written instrument purports to set out the terms  16-008
law, the terms of that transaction are to be identi-
fed by interpreting the instrument. Terms of a document are interpreted

objectively. Previously, where there was an objectively unambiguous clause, then
i f that clause was given effect.*® Such a “literal” approach to

(a) Interpretation.
of a transaction then, at common

same as the modern cont
nod extual appr i : !
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the instruraetl in or eing .
failed aceutately to record the parties’ intentions.
Hewever, a more flexible, contextual approach to interpretation has smee been

cdapted by the courts.*” Thus the meaning which the document would convey to a
~sasonable person, having all the background knowledge which would reasonably
He con@uded first that statutory rectificat; 5 nave been available to the parties in the situation in which they were at the time of
un-rectified, did not fulfil the requirem Cat{on was available even if the document : the contract, is that which will be given effect by the court. Nevertheless, the start-
ents of a valid will: 2 ) ing point of the interpretative exercise remains the words used in the document,*

and it must be apparent that something has gone wrong in reducing the parties’
agreement to writing for the court to depart from any “plain meaning” of the
‘nstrument. Although it has been said that the court will not readily accept that
) linguistic mistakes have been made in formal documents,* there are many reasons
clerical error” should b wive ' why a court may find that there has been such a problem.® For example, the court
§ 578 may find that a mistake has been made due to the language not making grammati-
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ence(and c the law more flexible so as to “save” more _}I‘JIUI'DOS\/ e T
onsistency within the law, and because: wills), a desire for coher-

“the term ‘clerical error’ can, as a matter of di @2 Marley v Rawlings [2014] UKSC 2 at [82].
_E\*!_maw language, quite':foaerly encompass the error o KPMG v Network Rail Structure Lid [2007] EWCA Civ 363; [2008] 1 P. & CR. 11 at 16, per
Camwath L.J.
¥ Harter v Harter (1872-75)LR.3P. & “ See e.g. Chartbrook Ltd v Persimmon Homes Lid [2009] UKHL 38; [2009] 1 AC.1101.
* In the Goods of Schort [190 l]. P 196. D. 11; Collins v Elstone [1893] P. 1. # See K. Lewison, The Interpretation of Contracts, 5th cdn (London: Sweet & Maxwell, 2011); G.
- - 190; Vaughan v Clerf (1902) 87 L.T. 144. McMeel, The Construction of Contracts: Interpretation, Implication and Rectification (Oxford:
Oxford University Press, 2007). On the “uneasy parallel” between construction and rectification |

See Wordingham v Ro

) val Exchange Trus,
Ch.171- - ge Trust Co Lid [1992 ;
Sttt y Seorgiou [2002] W-T.LR. 1105; Bromn e o Do (Ceconie S oo R Buston. “Construction and Rectification after Charbrook” (2010) 69 C.L.J. 253
refused in Boswell v Lawson [2011] EWCA Civ 452, Jcmﬁ'ie(giifiﬁjﬁg' « eg Lovell and Christmas Ltd v Wall (1911) 104 L.T. 85; In the Goods of Peel (1870) LR. 2 P-&
i D. 46.
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y Investors Compensation Scheme

[2014] UKSC 2; [201 : SR
C 340 (Ch) and jB‘E‘aofciJf ;X};;'f [2201 " 4]@\%?5 been applied i WLR. 896 at 912-913, per Lord Hoffmann

sa7 LR 913, :
(Chy erce linternational v Ali [2001] UKHL 8; [2002] 1 A.C. 251 at

Lid v West Bromwich Building Society [1998] 1

e
3

discussion in Marley v Rawlings
Burnard v Burnard [2014] EWH

% Administration of Tusti
3 ustice Act 19 ;
s8.73(1), 76(11)). 82 5.20(1), applying where the testator has died after 1982 (s * See e.g. Bank of Credit and Comm
¥ Administration of Justice Act 1982 s 202 . ee [8] (Lord Bingham) and at [371-[39] (Lord Hoffmann); JIS (1974) Ltd v MCP Investment Nominees
-20(2). For the principles to be applied by the court in extend Ltd [2003] EWCA Civ 721 at [10] (Camwath L.J.).
: 9 [nyestors Compensation Scheme Lid v West Bromwich Building Society [1998] 1 W.L.R. 896 at

ing time, see Re Chittock
Marley v Rawlings [28?5]? H{ecgfjj?-a[z%?g?]z%TLR' oy
B .L.R. 213, 912-913; Chartbrook Ltd v Persimmon Homes Ltd [

j‘:’ See further para.16-008
Marley v Rawlings [2014 ; [15].
UKSC
© ] 2 at [53]. % Alfhough Lord Hoffmann has accepted that it is

W Marley v Rawlin
? g5 [2014] UKSC ‘
] €2 at[60]. i tions, particularly concerning whether a mistake has be
mon Homes Ltd [2009] UKL 38; [2009] L A.C. 1101 at [15].
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2009] UKHL 38; [2009] 1 A.C. 1101 at [14]-
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“pot unusual” for judges to differ in their interpreta-
en made: see e.g. Chartbrook Ltd v Persim-
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cal sense,’' being ambiguous,? using a technical term
quite simply because it would be obvious to a reasonable
background knowledge that there was a mistake in

ment3 or that the terms of an instrument appear t
commonsense”. 53

Thus the context and “factual matrix™ within which the ing
ten down are crucial to the interpretative exercise. This broader
the court to alter mistakes through interpretation, withouyt having tq Tesort
rectification. It has even been said that “there is not, so to Speak, a limit g fﬁo'
amount of red ink or verbal rearrangement or correction which the g

1 g - - ' : court s g
owed”>" in interpreting contracts such that mistakes be e

. 5 _radicated. Indeed, the
process has sometimes been called “common law rectification” % Howeyey this ig

a misnomer: the court merely engages in the interpretative Process.” Interprega.
tion will only be able to correct a mistake if it is clear what correction ought g be
made in order to cure the mistake.® In considering whether it is clear how the er.
ror should be corrected, the court is entitled to have regard both to the language of
the instrument and the surroundin g circumstances. Where the term itself g
unambiguous, its plain meaning should be respected.s!

That an instrument can be interpreted broadly to correct a mistak
restricts the range of circumstances in which rectification wil] be n
However, in some situations the parties will still need to seek rectification rather
than interpretation. For example, the parol evidence rule traditionally restricgs
what evidence can be used to Interpret terms,® but there is no such limit jp
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ecessary,

Homburg Houtimport BV v Agrosin Private Ltd [2003] UKHL 12; [2004]
Bingham)
L Schuler AG v Wickman Machine Tool Sales Lid [1974] A.C. 235,
See Proforce Recruit Lid v Rughy Group Ltd [2006] EWCA Civ 69;
EWHC 1621 (QB); [2008] 1 ANE.R. (Comm) 569) (meaning of expression “preferred supplier
status”). Although the term in question must be used in a technical Ot unconventional mey. s
Chartbrook Ltd v Persimmon Homes Lid [2009] UKHL 38;[2009] 1 A.C. 1101 at [421-T4;): ef
Partenreederei MS Karen Oltmann v Scarsdale Shipping Co Ltd [1976] 2 Lioyd’s Rep. 0%,
See Investors Compensation Scheme Ltd v West Bromwich Building Society [1998] | W.L.R. 896
(HL) at 912-913 (Lord Hoffmann’s third principle); also East v Pantiles Plani Fire Ltd [1982] 2
EGLR. 111 (CA) at 112 (Brightman L.J); Holding & Barnes Plc v Hill Fouse Hammond Ltd
[2001]1 EWCA Civ 1334; [2002] 2P. & C.R. 11 at 21 (Clarke L.J).
See Investors Compensation Scheme Ltd v West Bromwich Building Soviei |
(HL) at 912913 (Lord Hoffmann’s fifth principle), citing Antaios (o
Rederierna AB [1985] A.C. 191 at 20] (Lord Diplock). Similarly,
Homes Lid [2009] UKHL 38;[2009] 1 A.C. 1101 both Lord Ha
(at [93]) emphasised the importance of “commercial sense”.
Prenn v Simmonds [1971]1 W.L.R. 1381 (Lord Wilberforce); fvestors Compensation Scheme
Lid v West Bromwich Building Sociey [1998] | W.L.R. 896 at 912-913 (Lord Hoffmann),
Chartbrook Ltd v Persimmen Homes Lid [2009] UKHL 38; [2009] 1 A.C. 1101 at [25].
Westway Homes Ltd v Moore (1992) 63 P. & C.R. 480 at 489,
¥ Holding & Barnes Ple v Hill House Hammond Ltd [2001] EWCA Civ 1334; [2002] 2 P.& C.R. 11
al 47, KPMG v Network Rail Structire Ltd [2007) EWCA Civ 363; [2008] 1 P. & C.R. 11 at [48];
Chartbrook Lid v Persimmon Homes Ltd [2009] UKHL 38;[2009] 1 A.C. 1101 at [22]-[24].
© Homburg Houtimport BV v Agrosin Private Lid [2003] UKHL 12; [2004] 1 A.C. 715; [2004] 1
A.C. 715 at [23] (Lord Bingham) and [192] (Lord Millett); Eastv Pantiles Plant Hire Ltd [1982]2
E.G.LR. 111 (CA) at [112] (Brightman .J.).
Rainy Sky S4 v Kookmin Bank [2011] UKSC 50; [2011] | W.L.R. 2900.
Sec e.g. Mercantile Bank of Sydney v Taylor [1893] A.C. 31 7, Bank of dustralia v Palmer [1897]
A.C. 540. However, there are now so many exceptions to the parol evidence rule that it rarely

applies: Prince Jefri Bolkiah v State of Brunei Darussalam [2007] UKPC 63. cf Shogun Finance
Ltd v Hudson [2003] UKHL 62; [2004] | A.C. 919.
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rectification will actually change the terms of the written a
advantageous if third parties later rely upon the Wwritten

8reement. Thig
Neuberger made clear in Marley v Rawlings?s:

agreement 74 Ag

“If it is a question of interpretation, then the document in question has, and j
meaning and effect as determined by the court, an

: as alwayg

mear : termi d that is the end of the matter. On the zthgai’;he
if it is a question of rectification, then the document, as rectified, has a different ¥ Bnd,
which it appears to have on its face, and the court would ha

A A mean_ing from ¢
: Ve Jurisdiction to re
to grant it on terms (eg if there had been delay,

fuse rectificat;,
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3.— MIisTAKE
There are two distinct types of mistake which may le
ave entered into an instrume

1. Common Mistake

lThe general rule.is that _rect.iﬁcation will not be granted unless there has been g
mistake in expression whi parties.”” In general, a claim wil]
succeed only if it is established, first, that there

‘ ] _ W4s some prior agreement between
the parties; secondly, thal_t this was still effective when the instrument

agreement.” These points will be taken in turn.”

(2) Prior Agreement.
claim for rectification is ba
fices if there is a common
agreement in question®? ¢

The prior agreement between the parties on
sed need not amount to an enforceable coriract; it suf
intention in regard to the particular provisions of the
ontinuing up to the date of the writiep instrument, §1

which a

_— .

" In Chartbrook Lid v Persimmon Homes Ltd [2009] UKHL 38; [2009] 1 A.C. 1101 at [40]. Lord
Hoffmann recognised that the law of interpretation sometimes had to choose between protecting

the contracting parties and third parties, although he considered it “hard to say” how much of a

practical problem this was.

Marley v Rawlings [2014] UKSC 2;[2014] 2 W.LR. 213 at [40]. See further para. 16-006,

See e.g. Carmichael v National Power Ple [1999] 1 W.LR. 2042 at 2048-2049,

Murray v Parker (1 854) 19 Beav. 305; Vaudeville Electric Cinema Ltd v Muriset [1923] 2 Ch. 74;

W Higgins Ltd v Northampton Corp [1927] 1 Ch. 128,

See generally Fowler v Fowler (1859) 4 De G. & J. 250 at 264, 265.

This approach in the previous edition of this work was adopted in Asheroft v Barnsdale [2010]
EWHC 1948 (Ch).

Joscelyne v Nissen [1970] 2 Q.B. 86, applying Crane v Hegeman-Harris Co Inc [1939]1 AllER.
662; [1971] 3 AL ER. 245n.;[1971] 1 W.L.R. 1390n. (affirmed [1939] 4 Al ER. 68), and not fol-
lowing dicta in Lovell and Christmas Ltd v Wall (1911) 104 L.T. 85 and Frederick E Rose (London)
Lid v William H. P

n.Jir & Co Ltd [1953] 2 Q.B. 450. See also Monaghan CC v Vaughan [1948]
LR. 306; Slee v Warke (1952) 86 C.L.R. 271 at 280, 281.

Crane v Hegeman Harris Co Inc [1939] 1 AIER. 662.
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sion of accord.$ Thus a contract sealed by a
i ation can
i be rectified even if the contract 1s one that theb {;ogz)?lrtract et
b mayl by deed, so that no antecedent enforcea Ty e
e 'Oﬂfy ts‘([here is an antecedent enforceable agreeme fy exirions
: Ifd}n isicib]e in a proper case to rectify both the agreem
m

ther with some outward expres
{0ge!

orat

gsSible. )
syidence 18 2
g4
1 i ent and terms 16-015
i i between the Instrum
inui ntention. A difference en th KEgr S
‘Contml;g;:% :nay be capable of two explanations: th::;g ?;?i il
oy atghcz arties may have decided to depart fromﬁ e
g Or]airnpfor rectification can only sucpeed_lf the issatis% g e
agrecC fo tcfollows that a person seeking rectlﬁcatmrtl 1;1(1)1;6 iy
rect, and 1 intended the instrument merely to carry outt e e bis intem,
> pagll? (;ne of the parties denies that tllehlgéstgur:lfrﬁg \ggl R T
A inely has considerable weight®; but li _ e g
| . i s intent ting when the
tion'thls acflortd}:iréges\[fidence must be directed to the lmaT'ln{iE ;ms g
Tecnﬁ:cﬁ:t;{t) v:fas executed, or carlier, and not at some later time.
instrume

What is Televant is:

e deed was executed, and not what would have been

] ; L e
e infentioal the parties at the time when th hat they did had been present 1o their minds.

{heir infen if, when they executed it, the result of w

issi ; g deliberate,
ot ion if the omission of a term wa
Thore can thus be no rectification if .th. ssion Of & 1oftn W ™ o that
e \f ;his was due to an erroneous belief ctlhatt t f:a1 e ai on et e
syen L eITo ot or , - ‘
: ici alt with in the antec t oral ag 1 e O e
l wgﬁlsUﬂ;C;lzegzlg gfeach of covenant,® and similar lt){l }f thgié%ig;mfmm nlention
s isi ich in fact means something ALl
(ai rovision which m fa . s et
. 'Cor}tﬁlé?lsgl?tpit meant.% Rectification ensures that the instrume
parties

-
o B. 86 at 98, criticised by L. . ; tward expression
2 Joscelyne v g;s‘ssn [lgi?ﬁu(sft-]-aﬂon of the importance of the requ;rﬁment‘: ]ciflfl;; Ezc\rtirugge]:ted e
87 L.Q.R. 532. For anill - [2000] Pens.L.R. 15, althoug ! '
ine Linde Ltd v Alber [ CA Civ 370 at [36], per Mum:
of accord, see Lansing hin: - v Beasley [2006] EWC ; .

: ‘ ridentiary function: Munt v be 2, strument is not
£ only]silrves ﬁz;&i;ﬂ;?gstation of an accord is requlrcd(m C;sfe?h\;\{ll‘?geﬁ;i;ng transaction is
mery L.J. No ou more parties (i.c., il .

. : d between two or 4 4 ther: AMP (UK) Plcv
faEncd tosset.out anacsor i uires the consent of ano
o al transaction req : EWHC 42
lmilatﬂfa%o?a’}w!l:}’;i Llfr'lTl'lafE)eliglwed in Gallaher Ltd v Gallaher Pensions Lid [2005]
Barfker [2 ens.L.R. 7/;

J L.R.103.
(Ch); [2005] Pens. :
Shipley Urban DC v Bradfo
1960 and Companies Act 2006 Pt 4.

- 23] 2 Ch. 136. - 711 at 740; George
%"ﬂd’;’“k B’Ta;gngdgl?mnl v The Marguess of Chandos (1837) 2 My. & Cr. 7
e Marques. :

Cohen, So & td v Docks an i (
S Co L D dl and Water vays Execultive (1 950) 84 LI.L Rﬂp 97 (see esp
cn, s

86 F N4 & 250 at 27 n it i ossible to argue that suc cases
)r. ¥ 5} 3. Indeed, 1t 18 NOW pOSS 1 Zu
G. . '
owler v FOW[(? (1 85 ) D

ithin uni istake: see further para.16-018. .
i, U“(?Z‘gg;g?g:::- ;;? and scs Stait v Fenner [1912] 2 Ch. 504 at 519.
8 Bradford v Romney : ; o
Rt Tuck{zr v Bennett (1887) 35 Ch.D. 1 at 16, per ane;msg el e,
% See Whiteside v Whiteside [1950] Ch. 65 l(corrcct p
N Worrall v Jacob (1817) 3 Mer. 256 i.lt 271. L4 (1973) 128 CL R 336.
% Maralinga Pty Lid v Major Enterprises Pty Lt (

B o £ g ?125334) Lid v Mudd [1959] Ch. 129; and see Hazell, Watson &
% City and Westminster Properlies

S W.L.R. 782).
Viney Ltd v Malvermi [1953] 2 AlE.R. 58 (Orr.ut‘ted ﬁd;ﬂg [1;33[]1 ;53] 3 O.B. 450,
9 F;“I?erickE Rose (London) Lid v William H Pim Jnr ’
2
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Bromley, “Rectification in Equity™ (1971)

2

jea’ i -\t
rd Corp [1936] Ch. 375. See now Corporate Bodies” Contracts Ac
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rovisi ' '
Sv ¢ ngl}?giewmch the parties actually intended it to contain
o c;)lmamed had they been better informed.%
n ies’ i '

could o r:cgf,ytse parties’ actual intentions had to be determj
the parties.% This written instrument if it failed to reflect the act e
ties. seems preferable to an objective test of inten(‘iiuaI Infttentj
! ; 4 on; after

» and not those which j¢

ons of

cepted by the Co i ;
Housz'ngylrd.w ;g ?}ngpeal n Daveniry District Council v Davent, :
PSS ol Tages aned alfl)lé}réehagl gerlou;; reservations surroundin ?;hf ?wma
M—— i ree judges differed in their i i est for
: quired. Slgmﬁpantly » in Daventry, it was acceptelcll]lt:)e;ﬁlflit;t;?tg Ofﬁv el
tes that Lorg

demanded : ot '

therefc)r: %edpi)ibsjiﬁglg test of intention,'™ was not cited to the the majority

than the obiter vi or courts to follow the majorit decision : court. It ma
oiter view of Lord Hoffmann in Char y decision in Britei]i0s

been applied in subsequent cases. 106 o in Chartbrook, although the latter hagaatilllg

(c¢) Failure to R
evidoneaure (o] ii[;;:us;nt é&greement. There must be clear and unambi
SR O o LS ent either does not accurately represent tl e
€ time when it was executed, 197 or at least th]aet FIt'LFe gg‘ree—
, it 1s doubt-

—

95 ga.
gz; lTogn_s-;’ze;nd v Stangroom (1801) 6 Ves. 328 at 322
1. Bromley “Reci ion i ity ( A
T gg %?SEﬁSra;‘D‘n in Equity” (1971) 87 L.Q.R. 532 and the cases ci
R Hoﬁ:mann. L ! d_ot cy Hunt Overseas Oil Inc [1994] C.L.C. 561 Hobhowss and oS
o gt Per 1§5ent|n?12; Munt v Beasley [2006] FWCA C1V 370 (Hobhorise and GEmAR
% » Persimmon Homes Lid [2009] ¥ :
Chartbrook Ltd v Persi [ it T
it . simmon Homes Lid [20 ; PR
Smith “Rectification of C [ e ol b ol
mith “R ontracts for C istake : S N Lo\
g Wi G i r Lommon Mistake, Joscelyne v Nissen and Sh5|t2ti]vesgfag§‘
aventry District Council g ) istri - ‘
. v e ncil v Daventry & District Housing Ltd [2011] EWC A (i 1153; [2012] |
See, e.g. 3 | > |
ot o ‘Cc;itgici:iogil:ggg;gﬁal [1731-1 77]' and Lord Neuberger M.R. at [193]
el ; , see P.S. Davies, “Rectifying the course ofrect]'ﬁcatiun“ (2012) 75 M.L.R
N | M.IL.R.
- Bﬁ;,;ﬁ.j[Lmd Neuberger M.R. at [196]. Toulson L.J. at [18
B bhz c szm{ Overseas Ol Ine [1994) C.L.C 561 -
o S:e Louze ;1}1d I(_}hdewel] L.JJ.; Hoffmann 1 J’I (ii;..semh.lg
ord Toulson, “Does Rectificati equit .
o i, ification Require Rectifying?” =
o Son oy SC(;mi.;i)ifpri‘;?aﬂaPle at http:/iwww.supremecourt. uk/a%ocs/(\;lrafs ];:'?3]; Aﬂnuaj. Lecture, 21
e V,'C[o:j:;?.Fwd and Life Assurance Society v BC}C Incte;? 1931-!’4)(-
(G 2020 2o ot ]:l ;f;; g%l]t;] rli‘:j:;{"raser (Stores Management) L;; Eggﬂ ][2]1:3'\5\?1!13‘gfvc;A
o foan Lo, y Riley HC 1912 (Ch); Re IBM Pensi, ok
o rlga;g;;’;) é:i)%O(éBC]:E}NCA Civ 1005; [2013] BJEEL‘?K iz’ig‘;ﬁ;/ﬂ’; Ai_{nﬂd e
s . o Tanksehiff KG v Titan Maritime S . 13 EWHC 3495 et
i ) me SA [2013] EWHC 3492 (C ;
bt il 4 : 0 er—qursk A/8 [2014] EWHC 164 ( Umm}{
ey d;,gear‘ _i}]dt‘a11 uncommunicated subjective intention rgrr(lc'umml H'OWSYH, :
Ethorton o o position: Day v Day [2013] EWCA Civ 280; AMER ot
~) and [48] (Lewison L.J.); see para.16-021 A R it .

b3

g

17 Fowler v Fowler
v Fowler (1859) 4 De G, & . 250 at 265; Constantinidi v Ralli [1935] Ch. 427
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ation is available where the “wording does not
not merely what they or one of them thought it
109 What is required is a literal disparity between the language of the agree-
ment and that of the instrument, and not merely a misunderstanding of the mean-
o of that language; if the oral agreement is for “horsebeans™ and the written
ct is for “horsebeans”, there can be no rectification merely because the par-

he same as feveroles.!'? But

takenly believed that horsebeans were t .
jon may be ordered where the words which the parties chose to use did

effect to their intention.!'! Also the omission of a term not in the parties’
minds may be cured by rectification if the term is one that is always taken for
ranted, €.2. & force majeure clause in a shipping contract.!'? It is not necessary
hat the parties should at the material time have formulated the words which it 1s
sought to insert by rectification so long as they had the necessary common inten-
tion as to the substance of what would be achieved by the rectification sought.'t?
Usually the mistake is one of fact, but rectification may also be granted where

the mistake is as to the legal effect of the language used.!'# Thus it could be decreed
115 or royalties!'® of £x used the formerly’ W

where a covenant to pay an annuity | _ )
ineffective phrase “free of tax” instead of‘the efficacious expression requinng pay-
of tax would leave £x.18 So also rectifica-

ment of such a sum as after deduction . :
tion of a settlemnent was granted where the settlor had intended that a majority of

trustees should hiave a general power to bind a minority,!!? but by an error in draft-
ing the setfictnent gave a majority such a power only in specified circumstances. 14
quity will relieve against mistakes of law in general is far

The extent to which e _ nera
from Clear'?!; but it is no ground for rectification that subsequent legislation has

frusteated the intention of the parties.'*?

It must appear that if rectified as claimed the instru-
t the true agreement of the parties at the time

r it does.®® Rectific
the parties agreed

C[}thﬂ -
ties m1S
rectificat
not give

1) Accurate if rectified.
ment would accurately represen

wstrong (1856) 8 De G.M. & G. 531 (a happy example of judicial scorn appears at
tlement [1922] 2 Ch. 509.

Ple [2012] BWHC 1406 (Comm), per Eder I.

William I Pim Jar & Co Lid [1953]12 Q.B. 450.

997] 1 B.C.L.C. 390 at 394.

08 Walker v Arn

[538]); and see Re Walton's Set

109 Ted Baker Ple v Axa Insurance

W Frederick E Rose (London) Lid v

W Grand Metropolitan Plc v The William Hill Group [1
12 Caraman v Aperghis (1923) 40 T.L.R. 124.

1am Hill Group [1997] 1 B.C.L.C.. 390 at 395; see also

W3 Grand Metropolitan Ple v The Wi
Swainland Builders v Freehold Properties Lid [2002] EWCA Civ 560; [2002] E.G.LR.71; Lloyds

TSB Bank Ltd v Crowborough Properties Lid [2013] EWCA Civ 107.
d AMP (UK) Ple v Barker [2001] Pens.L.R. 77;

14 Whiteside v Whiteside [1950] Ch. 65 at [74] an
contrast Napier v Williams [1911] 1 Ch. 361 at 367 and Rabin v Gerson Berger Association Lid
[1986] 1 W.L.R. 526.
15 Burroughes v Abbott [1922] 1 Ch. 86.
116 Jervis v Howle [1937] Ch. 67.
07 Until Ferguson v Inland Revenue Commissioners [1970]
18 Consider also Cooper v Phibbs (1867) L.R. 2 H.L. 149; Be
223, but contrast Jacksen v Stopford [1923] 2 [R. I.
119 See para.10-015.
190 Re Butlin's Settlement Trusts [1976] Ch. 251; para.16-023.
121 Contrast, ¢.g. Rogers v Ingham (1876)
G.M. & G. 230 at 236 (as reported 1 W.R.
Johnson (1858) 6 H.L.C. 798 at 811 and Jackson v
Benson v Lincoln City Council [1999] 2 A.C. 349 which abolis
recovery of money paid under a mistake of law. See generally P. Birks

53 C.L.P.
122 Pylke v Peters [1943] K.B. 242.
Francis v F. Berndes Ltd [2011] EWHC 3377 (Ch) at [39].
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auchamp v Winn (1873) LR. 6 H.L.

3 Ch.D. 351 at 357 and Watson v Marston (1853) 4 De
362) with Midland Great Western Railway of Ireland v
Stopford [1923] 2 LR. 1. See also Kleinwort
hed the rule that there could not be
“Mistakes of Law™ (2000)
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This paragraph was cited with approval by Henderson J. in Patrick
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when it was executed, 123 i
s 123 If there is doubt as to this, then rectification shq 1d
uld be

¢ this head, the evidence of the knowledge and intention of the defendant
such as to involve him in a degree of sharp practice,'** or at least:

uch as to affect the conscience of the party who has suppressed the fact that
135

Unde
must be

2. Unilateral mistake wihe conduct must be s

he has recognised the presence of a mistake.

|
16-018 (a .
(a) Contracts and other bilateral transactions. Tradition: ll . : . . ; I
: aditionally, there could he ' go rectification was denied where the claimant failed to provide convincing

|
|
|
I
!
|
|

no rectification for a unil '
lateral mistake, 25 g
1t”he document reflects the underlying aéreer;eﬂliﬁ:t (t)illlc p‘fgty genwinely beljeyeg gridence that e e
ormer can rel jecti inci fis contae .
mrind objectivg DA snd ou p 'ty does not, the wehut its eyes to the obvious or wilfully and recklessly failed to do what an honest and reasonable
€ contract as drafteq and shu o would have done in the circumstances »136
s ETS0! -

this remains the ge
neral ru
that the landlord% hould belaer'tI}Jl grcf:;;?glipifr, w:wrel a lease of a maisonette Provideq P
structural repairs and this was the tenante’g Actual knowledge by the defendant of the mistake is not necessarily re_quirle}(T:i. It_
0 make the tenant is sufficient that he wilfully and recklessly shut his eyes to the obvious!*’ or

Ul’lderstanding Of the -t' a(l ‘e aec ther
: : pOSl lOn, bth the laﬂd](’]d] i IldCI a II]._[Sta— I
;]] le (8) ] 1 € cost of s ructura LS )a.[S and a }[I .3( or reCt]ﬁCatJQI‘] Cr
res OUQIb f T ha ‘f th "t f t t - : . ) (]e(l 1 eo0 he party 0 1db0ur u istt " ' |

the lease to this effect :
Sl , the C : 3 ten ;
in either principle or authori é):m of Appeal refused, holding that there ig nothing ]alétually lnow, that the other party w}?s mlstakend”‘i On thuii otlf-ler hanﬁi, mere ngn—

' £ a matter which might have affected the mind of the other party but

disclosure 0 whic | . _
which there was no obligation to disclose, such as recent information as to market

rices, will not suffice.!® It seems that mere negligence in not spotting the other

“which requires a pers ;
person who has acquired a |
derstanding of the terms of the contract is similarly

?btam IL and who thought when he obtained
erms, either to lose the leasehold interest. or i

casehold interest on terms whi
! ms on which he i n
it § - : - intended 0 erroneou u
: Il&tVﬂ]E lessor 1_ntended him to thﬂill it on tk : ! !S :
he wish to kﬁCD 1t, to submit.”126 . i ; yl Cient 149
f mnsu. -

But today a document may exceptionall

one party knows of the other’s mistake

y be rectified for unilateral m;
advantage of it 2| mistals ylies () Reciit.vation and rescission. There is a further line of cases in which 16-020

and acts unconscion "

Historjcally rectification f; ) ) ably in seeking to take there hds been mere unilq,teral m:lstake by thg claimant fand yet the court has put

where fraud could be est 1&11 hor }H_ulateral mistake was permitted only i the defzadant to his clegtmu of either accepting a variation of the contract which

was mistaken, the other i ed; in other words, where, although onl Yom N - ! will vizend the claimant’s mistake (1.e. rectification) or submitting to rescission of

rectification was df:cneed\wlilb -fraUdulem']zT Constructive fraud!28 sufﬁgedne Ly

a provision for the fathe.ryg b%rfl:e?‘i t%“;hg]l; fgliﬁd i his duty of explaining to haiidsgs I

ment by the g e 3 I to the so

] y the son, or where a ret1rfi,<i s;c:ltltglntor fiuéed éo explain to his fiancée provi Traditional Structures Ltd v H W Construction Lid [2010] EWIIC 1530 (TCC).

ge setllement drafted by hi A i Riverlate Properties Lid v Paul [1975] Ch. 133 at [140].

‘ i i bychg:ldg?gf}ide by her. 1 135 Thomas Bates and Son Lxd_v ngndham s (Li;fgerie) _Lra‘ (198111 WLR 505 at .5 15, per Byckley
I unilateral L.J.; and see 515-516, setting out the conditions which must be satisfied to obtain rectification on

this basis. Buckley L.J.’s formulation of those conditions has been accepted as being authoritative:
K Lid v VI Construction Ltd [2005] EWCA Civ 77 at [38], [52] and [68]. For

s where unconscion see George Wimpey Ul

a 4 o\ * : N i
ble ady antage taken. ' fjis now a slightly different formulation, however, see Iurst Stoves and Interiors Ltd v ML Europe Froperty
OR Sciences Litd v BTG International Ltd [2005]

y to a transacti :
does nothing to ggrlfl()tws that the instrumieist contains a L [2004] EWCA Civ 490 at [20]. See also
ect it and seeks to take EWHC 670, [2005] F.S.R. 43, where a test of unconscionability was applied and rectification

16-019 (b) Rectification in case
established that if one part
mistake in his favour, but

the other’s mistak :
L e, he (and those claimi e advantage of
resisting rectification cEn o o claiming under him) may be precluded %ron ordered.
common.'® This has been descn%g&md that the mistake is<unifateral and no: 3 George Wimpey (UK) Lid v VI Components Ltd [2004] EWHC 1374 (Ch). See further Traditional .

as a species of equitate cst Structures Lid v H W Construction Ltd [2010] EWHC 1530 (TCC)

esto 133 :
- @00 opel 157 Hurst Stores & Interiors Ltd v ML Europe Property Lid [2004] EWCA Civ 490; [2004] B.LR.
249.

123
B8 Commission for the New Towns v Cooper [1 995] Ch. 259; and Templiss Properlies v Hyams

5 Sells v Sells (1860) | Dr. & [1999] E.G.C.S. 60. See also Hurst Stores and Interiors Ltd v ML Europe Property Lid [2004]
%6 Riverlate Properties L ; ')Sm, 42; Mortimer v Shortall (1852) 2 Dr. & War. 363 at 3 EWCA Civ 490 at [19]-[20]. See too Daventry District Council v Daventry & District Housing
127 See Ball v S,(f,,-e (1‘32;) fé."”l 22751 Ch. 133, . . 363 at 372, Lzd [2011] EWCA Civ 1153; [2012] 1 W.L.R. 1333 at [95]-{100]; Liberty Mercian Ltd v Cuddy
B See paca 800 1 1m. & St. 210 at 219. Civil Engineering Ltd [2013] EWHC 2688 (TCC).
L 1% Commission for the New Towns v Cooper [1995] Ch. 259, per Evans L.J., citing Agip SpA v
Navigazione Alta ltalia SpA, The Nai Genova [1984] 1 Lloyd’s Rep. 353 and Qlympia Sauna Ship-

Fowler v Fowler (1 8594 De G
o oWl e G. & J. 250 at 265.
Allnutt v Wilding [2007] EWCA Ciy 412; [2007] W.T.L.R. 941

129 Hobivin v Hobt
J vr (1889) 41 Ch.D. 200

B30 MeCausland T .

B Lovesy v Sng;;i 1("?;;62)[115949] NI 49. ping Co SA v Shinwa Kaiun Kaisha Ltd, The Ypatia Halcoussi [1985] 2 Lloyd’s Rep. 364.

2 Whiteley v Delaney [1 914Ch.D. 655; and see Clark v Girdwood (1877) 7ChD. 9 1 Tt has been controversially argued that the basis for unilateral mistake rectification should be
Somed by bu s J,") -‘[ 1 A.C. 132; Monaghan CC v Vaughan [1948] IR‘3(.)5-. “whether in all the circumstances that conduct led the Claimant reasonably to believe that the
Roberts & Co Ltd v ?LL = a‘ml' In.land Waterways Executive (195@ 84 Li 1' R ; George Cohen, terms he or she intended had been accepted by the Defendant” (D.W. McLauchlan “The Drastic
(Lingerie) Lid [19 eicestershire CC [1961] Ch. 555; Thomas Bates and Son i1 oLt Remedy of Rectification for Unilateral Mistake” (2008) 124 L.Q.R. 608, 624) but this is contrary
Aspen Oil (BmE’dng)l]L;d“;L'R' 305 at 515,516, and see (1961) 77 L_Q[j{? 3??2514‘ Y Wy"_dbm" s to previous decisions of the Court of Appeal (see e.g. fn.l 14 above) and has not been accepted:

133 See para.12-016 Tghe dcsfcﬂof-] EWf?hA Civ 1579, - 313. See also Littmian v Traditional Structures Ltd v HW Construction Ltd [2010] EWHC 1530 (TCC). However, in

; g ption of this principle a : . Daventry, Toulson L.J., obiter, cited McLauchlan’s argument with apparent a roval: [2011
Pennycuick J. in 4 Roberts & Co Ltd v Leice.s'rgrsh;'; gz?eﬁe;fs?fcqmble sstoppel v it o7 EWCA Civ 1153; [2012] 1 WLR. 1333 at [173]—[I78].gF0r Sfiticiss, R PS, Davies “R[ectify]—
] Ch. 555, and see more recently ing the course of rectification” (2012) 75 M.L.R. 387 at 423-425. ' |
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the contract.!*! Even prior isi
: ; prior to the decision of th i '
Shino: en pI ¢ Court of Appea
doftﬁ{fﬁr Ltfhv Tsa&;ﬁrm Salvage (International) Ltd'* theslzpca;el: GreatpeacE
e 111 Oﬁlty. * For the most part they can be explained as Lverel: b
= nmv&rfs Sg the faci:t(that the defendant knew of the claimant’s Lmilatea;]mg been
gnised (as it is now) as a ground f L ! Tal mistgle,
B ] or rectificatio .
- rtilsnslltc;no ;he court, by putting the defendant to his election g;]\;eblf.t only for
! fpreservmg thfa transaction, but only upon terms tf]at he djlm b Op-
v mis%SI(o t}}lle clegmant s mistake." But now, if the defendant was 12 Tt tag
e when the contract was made. he will not  Bnorauit of
cho : § 1 , he will not be compelled :
o eoiet\l:ﬁhxicen altgrmg or abandoning his bargain. “If conscIi)ence ;;ﬁ(‘i‘rWards i
e : trfglsactlonj why should equity disrupt the transactionr;,,1450 Tear at the
. al Peace case is that a contract cannot be rescinded iﬁ eL‘luityhe effect
on the

grounds of mistake, and toda i
: . , v there will seldom!46 i i i
line of authority will be relevant. P be circumstances i whick b

(d) Unilateral transactions. Where th ion i
. ¢ 2 ns. e transaction is uni i
g;gsée}]cgfs;li]lci:tsaf(OI] i}egﬂﬁ\t{:ahqm. 147 Thus a deed poll may be lrl;lcltliaﬁtggaé’nilllf]f? o
o] il ; fm ca]rrymg ;:gut the intention of the grantor,'# and g -
R, rectiﬁcatiz 0 :Seﬂ ement.’*® Nor is there anything to pre\;cnf a volﬁ i
T N, at any rate after the settlor’s death.’s2 And there is o
e ion to rectify wills.'*3 1t has recently been suggested thnow :
Uplate gl e Tequlred_for rectification of a voluntary dispositign sh I
gravily as that required for rescission under Ogilvie v Litileboy f;md b

141

Garrard v Frankel (1862) 30 Be
/ av. 445; Harris v Pe rell 2
TR ; : epperell (1867-68) L.R. :
(&84‘:’ (13871 T2Y LR 1.3 Bq. 427; Paget v Marshall (1884) 28 Ch.D. 255: and . ]if{- l, B-’({Ofﬁer :
g ;Jp L.R.lr‘. 304; Solle v Buicher [1950] 1 K.B. 671 o ’ oG iy
reat Peace Shipping Lid v Tsavliris Salvage (International) Ltd [2003] : ]
i vl [2003] Q.B. 679; [2002] EWCA

%3 See Riverlate Pro i
perties Lid v Paul [1975 ;
» g;m.Bar.Rev. 339 (S. M. Waddams). [ PSS et D QR 435 (TR
oomer v Spirtle (1871-72) LR.B E
Bidisie : -R.B Eq. 427 and Solle v Butcher i
145 ?.Rll,:,e’]a.tg P;-op?rttes Led v Paul [1975] Ch. 133 at 143 MI 248;5[{:2521 ]fK‘.B‘ ! s ?Wihl“‘ﬂd
- T]l;iefc.;a‘r.e Properties Ltd v Paul [1975] Ch. 133 at 141 p:zr Ru’qscll L Jh TRt
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3. The standard of proof

The standard of proof remains the civil standard of the balance of probabilities. 16-022

r, since the alleged intention contradicts the written instrument, “convinc-
£155 is required to contradict the inherent probability that the written
ot truly represents the parties’ intention because it is a document signed
by them.'s Bqually, “certainty and ready enforceability would be hindered by
constant attempts to cloud the issue by reference to pre-contractual

2157 Tt is for these reasons that a person seeking rectification must be

pegotiations”. . : C :
able to rely upon “strong irrefragable evidence”.!® The burden of proofis on the

party seeking rectification, and this burden is particularly “formidable” if the
formal written instrument is detailed and recorded with the benefit of expert legal

advice.'”

Howeve
in p[OO
instrurme

Evidence of a settlor’s evidence. Ifit is explicit enough and is uncontra- 16-023
dicted, the evidence of a settlor may suffice for the rectification of a settlement'®;
and even a mere perusal of the document itself may satisfy the court.'s! Neverthe-
less, in the case of a voluntary cetilement the court is especially cautious in grant-
ing rectification merely on the settlor’s evidence if it is unsupported by other
evidence Stoh as his contemporaneous written instructions. This is so even if on
rectification the settlement would more nearly accord with recognised precedents

and tha probable intention,'62 and be more beneficial to the settlor.'6?

(a)

(b) Evidence of intention in other cases. Subject to any written evidence,'** 16-024
the true intention of the parties'®® may be established both by evidence of their
acts, as where for a long time they have observed the true agreement and not the
words of the instrument,'6¢ and also by oral evidence of their intentions and states

“sufficiently serious” mistake, see para.15-006.

155 Joscelyne v Nissen [1970] 2 Q.B. 86; sec further Citifinancial Europe
EWHC 1802 (Ch).

15 Thomas Bates and Son v Wyndham's (Lingerie) Led [1981] 1 W.L.R. 505 at 521; Racal Group
Services v Ashmore [1995] 8. T.C. 1151 at 1155, See also Re H (Minors) (Sexual Abuse: Standard
of Proof [1996] A.C. 563 at 586-587; Grupo Torras v Al Sabah (1999) C.L.C. 1469 (reversed on
a different point [2001] C.L.C. 221) (civil fraud). cf. Heinl v Jyske Bunk (Gibraltar) Ltd [1999]
Lloyd’s Rep.Bank 511.

157 The Olympic Pride [1980] 2 Lloyds Rep. 67 at 73, per Mustill J.

188 Shelburne v Inchiquin (1784) 1 Bro.C.C. 338 at [341], per Lord Thurlow L.C.; and see Townshend
v Stangroom (1301) 6 Ves. 328 at 334, Lake v Lake [1989] S.T.C. 865 at 869, per Mervyn Davies
I

159 See e.g. James Hay Pension Trusiees Ltd v Hird [2005] EWHC 1093 (Ch) at [81]. This paragraph
was cited and has been approved by Arden L.J. in Scottish Widows Fund and Life Assurance
Society v BGC International [2012] EWCA Civ 607 at [44]; see too Ashwood Enterprises Lid v
Bank of Ireland [2014] EWHC 2624 (Ch) at [214].

160 Ianley v Pearson (1870) 13 Ch.D. 545; but see Tucker v Bennett (1887) 38 Ch.D. 1.

161 Banks v Ripley [1940] Ch. 719.

12 Bonhote v Henderson [1895] | Ch. 742; affirmed [1895] 2 Ch. 202.

181 Pan der Linde v Van der Linde [1947] Ch. 306; and see Whiteside v Whiteside [1950] Ch. 65.

164 [ ackersteen v Lackersteen (1860) 30 L.1.Ch. 5.

185 Where a contracting party is a legal person, the r
decision-maker who has the authority to bind the ¢
less he is also the decision-malker or shares in a relevant way those intentions with the p
is the decision-maker on behalf of the company: Hawksford Trustees Jersey Ltd v Ste
UK Ltd [2012] EWCA Civ 55; [2012] 2 ALE.R. (Comm) 748 at [41].

166 M’ Cormack v M’ Cormack (1877) 1 LR.Ir. 119; and see Doriner v Sherman (1966) 110 5.J. 171.
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of mind.167 Bvj .
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tion tor n, though not as an aid to construction!ss- I; €in
permissible in claims for rectificati nstruction's; likewise ¢ ;
5 cation to have regard t S€ 1t ig
as evidence of the parties’ intenti /€ regard to events after
/ = P 1ons at the time of the transacti
i) Seadm&smble even if the instrument carries out a trans g
ma i p b 4
writin f:rf?cr e\élfti;nc?ed by deed ot in writing; for all that equity does is to
pursuagnce orf ¢ true agreement instead of the untrue.!” Thus 2 lunse ITlake tf_le
P— 191 I?n oral agreement may be rectified so as to accord %:f?tnhmdm
o] cvid- was at one time thought that where the claimant relied sol ftg
denied by ?lljlgii géth;utta? d(l)cumentary corroboration, and that evid:rc:ceiy on
¢ ndant, the claimant would be without : € wag
1n a pro . ut a remedy.172
s thgt cl)’if’fhf;aze,fihz court may accept the evidence of the cIaimaﬁt inN?e\:Rf/adayS’
s 1"6 endant. Similarly, extrinsic evidence may be used topqu erence
claim, even when the contract contains an entire apreersnt g Iﬁliort”?
€.

F the transaction
r 1.'%° Oral evidenge
action which by statyte ugt

4.— DEFENCES

1. Valid defences

Even if the foregoing requirements are satisfi
e j oragod : € I ed, the court mav stl] ¢
bed;rral;]fi[cétcllﬁtt(:)a{:;(;n, rfeo_l ‘éhc 1erpedy 18 egmtable and discretionary. lb"fhuslfli; ivf;l]?enf)ot
i oaglu s g)onjfu 1(.3 g a bopa fide purchaser for value without notice wh
N thad T erred by th_e mstrument'™; and laches or acquiescence wil?
o eles olb'ectsli}l:le rectlﬁcatlon_ Is_sou_ght of a voluntary settlement and one of
e i 8 go c];' e ?ou!“[ may 1n 1its discretion refuse rectification 76 Further
Rt O _1?1 '1e'ct1ﬁca_t10r1 of a contract if it is no longer capable o%
o s uﬁde 211; )1 2 cjltfler being construed by the court, it has been whol]
B r the judgment of the court.!™ Impossibility of restoring th :
€ pre-contract position may also bar rectification, although not 1% "

(0} C fh p P o
t wou 10t be cult to d.dJLISt 80 as to D]ﬂCE e parties in a position m which the (5]
g Id be d 1 the 5 hich th d
cceive llEﬂO Or no prej udice from what had been done after the exc nange 2 N\

I‘z; Jg}:mz;y v iarker (1854) 19 Beav. 305 at 308.
artorook Ltd v Persimmon Homes Lid [2009

- o omes L 9] 1 A.C. 1101 and see fiiither para. ] 6-

Gallaher Lid v Gallaher Pensions Lid [2005] EWHC 42 (Ch): {Zeﬂohﬁjh(;‘l? T8 o7,
o acoustcs Company Lid v Crowhurst [2012) EWHC 1614 (Ch); [2012] Pens.L R. 3 o

[lgulrJ]ztlrrérthzt;.é\’ai;;na]i f;ruvim:fm’ Bank aof England (1 876) 4 Ch.D 24.1‘- J;)}msém v Brag,

-1 28; Craddock Bros v Hunt [1923]2 C 5 fer conflicti iti o

o [!51]); United States v Motor Trucks Lta'[[IQZJ] A é‘l };g (for cartier M
V! Cowen v Truefirt Lid [1899] 2 Ch. 309. o
1;3 é{ornme;v Shortall (1842) 2 Dr. & War. 363 at 374

ourgicraft Lid v Paradigm Biodevices !;1c 20 g

e i 2 » [2010] EWHC 1291 (Ch); DS-Rendite- 5 N
ey C;t:;gﬁ!;){%s%mb}[& Co Tankschiff KG v Titan Maritime SA [)20 13] Ei;]—;g 3:.2109]12“‘?(.{\[[.106

s ] Sc) A;nl?.hl{)l} Garrard v Frankel (1862) 30 Beav. 445. Coarés v Kenna E)lngmﬂ)}

R. ¢ e dSmith v Jones [1954] 1 3 l ' I
i 59}?5] %B. Fpeied pasgagc. 11 W.L.R. 1089; Thames Guaranty Lid v Campbell
© Bealev Kyte [1907] | Ch. 564 (holdin i i
g that time runs from d fthe mi 2
e ;aeYOB?}::lg: {}9;9]IN.I. 49; cf. Dormer v Sherman (1966) 110 S“lgccl);?rztolt?t;c TR
ttiin s Settlement Trusts [1976] Ch. 2 ificati .

177 Bm‘"mwman v Rossell (1864) llﬁ C.J;].(N S )S;Sat o Reaiiiaim gt
¢ Cairdv Moss (1886) 33 ChD.22.

Beauchamp v Winn (1873) L.R. 6 H.L. 223 at 232 (Lord Chelmsford)
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performance of the contract will not always amount to a defence, however, at
+ where the performance was monetary and it is arguable that it (or part of it)
ble on restitutionary grounds.'® An order for rectification will also be
the parties have already varied their agreement so as to correct the
onsequence of the court’s order would be to secure a fiscal
penefit.'s! In other words, the court will not order rectification of a document as
petween the parties or as between a grantor or covenantor and an intended

peneficiary, if their rights will be unaffected and if the only effect of the order will
e, 182

be to secure a fiscal advantag

leas
is repayd
refused where
error, so that the only ¢

2. Bad defences

It is no defence that the claimant'® or his solicitor'®* was careless, or that the
claimant, being a solicitor, drafted the instrument himse}ﬂ 185 Similarly, the death
of a party is no defence,'® nor is the absence of any privity of contract between
the parties'®’ so that rectification may in appropriate cases be granted to!8 or
ordered against!® successors in title; nor is it a defence that a party to the transac-
fion who will not be affected by the order is not before the court.!? Provided that
the court is.othérwise satisfied that rectification should be granted (i.e., it is satis-
fied that & ddcument does not give effect to the true agreement or arrangement
betweel. the parties, or to the true intention of a grantor or covenantor; and if satis-
fied<that there is an issue, capable of being contested between the parties or
hetwaen a covenantor or a grantor and the person he intended to benefit), it is ir-
“elevant first that the rectification of the document is sought or consented to by all
of the parties, and second that rectification is desired because it has beneficial fis-

cal consequences.'®! Further, the rule that equity will not grant relief against the

non-execution of a power of appointment (as distinct from defective execution!??)
ke it carry out an intended

does not preclude rectification of a settlement so as to ma
exercise of a power!; for rectification 1s an independent remedy.

180 The Toronto Dominion Bank v Oberoi [2002] EWHC 3216.

181 See Racal Group Services Ltd v Ashmore [1995] $.T.C. 1151. However, it may be argued that this
affords insufficient protection to third parties: see para.16-01 0.

W2 See Whiteside v Whiteside [1950] Ch. 65 (CA), where the parties had already entered into a supple-

mentary deed rectifying the error before the matter came to court. See also Racal Group Services

Ltd v Ashmore [1995] S.T.C. 1151 at 1158, per Peter Gibson L.J. However in Giles v Royal
National Institute jor the Blind [2014] EWHC 1373 (Ch) it was no bar to rectification (of a deed of
variation of a will) that in executing the deed it was the claimant’s objective to relieve the
beneficiaries of the indirect burden of inheritance tax.

18 Monaghan CC v Vaughan [1948] LR, 306.

18 Weeds v Blaney (1977) 247 E.G. 211, where at 213 this sentence is cited with approval.

185 Ball v Storie (1823) 1 Sim. & St. 210.

186 See Johnson v Bragge [1901] 1 Ch. 28.

187 Shepheard v Graham [1947] N.Z.L.R. 654; and see Van der Linde v Van der Linde [1947] Ch. 306

at311.
188 See Boots the Chemist Ltd v Streef (1983) 268 E.G. 817.
18 See Equity & Law Life Assurance Society Ltd v Coliness Group Ltd (1983) 267 E.G. 949.
90 Wilson v Wilson [1969] 1 W.L.R. 1470 (declaration of trust by purchasers in transfer rectified in
absence of vendor).
11 See Racal Group Services Ltd v Ashmore [1995] S.T.C. 1151 (CA) at [1157] (Peter Gibson L.1.},
nt of Vinelott J. at first instance [1995] S.T.C. 416 at 425. See

approving a passage from the judgme
also Re Colebrook’s Conveyances [1972] 1 W.LR. 1397; Re Slocock's Will Trusts [1979] 1 All

E.R. 358, and Lake v Lake [1989] S.T.C. 865.
192 See Ch.11.
193 Johnson v Bragge [1902] 1 Ch. 28.
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