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HIGHLIGHTS OF 2015/2016

TAX CHANGES

€100 2016 Budget Proposals and Finance Act 2015

Budget 2016 was presented by the Minister of finance on 23 Olct:kl);r ;g:;‘jpiﬁi
proposed changes range from simple variations in number or VﬁdU_— A~
formulae and tax treatment. In addition, there were also some racical s
certain tax principles which had been relied upon almost fwf'n the .tlm.ﬁ‘ nes Bt
was introduced to Malaysia. One particular welcome item 15 ;ﬂ Csposal is
Reinvestment Allowance where for the first time in several years, the prop
beneficial ratherthan restrictive.

: 2016,
The proposed amendments take effect from varying dates — some from YA 20

i i ate the relevant
some from the passing of the Finance Act, and others from the d
Searurcry Crder is issued.

Hizli ights of Budget 2016 include the following:
PERSONAL INCOME TAX

1. Changes in income tax rates; introduction of new income bands

o : £
In the main, the respective tax rates (Sch 1) for individuals up to chargeable income o

RM400,000 are unchanged. However, beyond this level, three new 1ﬂC0_m§"|TDi€:if;C5
have been introduced. For the first time in perhaps more cthan 40 ylears}; af mralt :
with chargeable income exceeding RM600,000 will see an increase 10 the tax :

Chargeable Income Band = Present Tax Rate  Proposed Tax Rate % Reduction
1-5,000 0 0 =
5,001 - 20,000 1 1 . -
20,001 - 35,000 5 5 - ——
35,001 - 50,000 10 10 -
50,001 - 70,000 16 16 !
70,001 -100,000 21 21 -
100,001 - 250,000 24 24 Z
250,001 - 400,000 245 245 -
400,001 - 600,000 25 25 -
600,001 - 1,000,000 25 26 I N
Above 1,000,001 25 28 3 |
Non-Residents
The tax rate on Non-Residents will increase from 25% to 28%

Table 1 (Monthly Tax Deduction table) of the Schedule of thc_e Incomeb Tax (?iduu;tlon
from Remuneration) Rules 1994 has been amended in line with the above changes.

100
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2. INCREASE IN PERSONAL RELIEFS AND DEDUCTIONS

a.

Spouse Relief

This relief, under s 45A and 47 has been increased from RM3,000 to RM4,000.
The change is to be effective from YA 2016,

Relief for Parental Care

A new relief under s 46(1)(0) taking effect from YA 2016, provides for relief of
RM1,500 in respect of each parent, subject to certain conditions, including:

L. The taxpayer should not have claimed relief under “expenses for parents’
medical treatment”.

ii. Where more than one child makes the claim, the relief amount would be
apportioned accordingly.

iii. The parent should be resident in Malaysia and aged 60 years or more.
iv. The parent should not have annual income exceeding RM24,000,

Some clarification from Inland Revenue would be useful; for example whether
this relief would still be available for those who may have claimed medical
expenses for parents but would not reach the maximum even with this new
relief.

Relief for Children below 18 years of age

The present relief of RM1,000 available under s 48(2)a) has been increased to
RM2,000 with effect from YA 2016.

Relief for Children aged above 18 years and undergoing tertiary
education

Wich effect from YA 2016, this s 48(3)(a) relief which presently is RM6,000
will be raised to RM8,000.

Relief for Tertiary Education

Individuals who pursue tertiary education in selected fields or at ceéitain’ levels

are allowed relief of RM5,000 under s 46(1)(f). From YA 20165 +h1s will be
increased to RM7,000.

Relief for Contribution to SOCSO

A new relief under s 46(1)(n) will be available from YA 2016 to employees who
contribute to SOCSO. They will be allowed relief of up to RM250.

3. PENALTIES

a.

Failure in Furnishing a Tax Return

At present, the penalty provisions for a failure to submic a return form are not
founded on the number of such offences. With the amendment through a new s
112(1A), where the failure is for two years or more, the taxpayer could be
subject to the following:
i. A fine berween RM1,000 and RM20,000, or

ti. Imprisonment of up to six years, or

iii. Both.

iv. A special penalty of up to three times the tax charged in any (estimated)

assessment raised by the Director General,

1100
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Guidelines on this amendment would be helpful. For example, what W(fJuld :c
the treatment would be where the taxpayer submits the return form after the
due date but before the Directot General has raised an assessment.

Failure in Providing Correct Particulars

In cases where a person fails to provide correct particulars as required in any

is] e i . Under
" return form, there is presently no provision for a penalty to be imposed. U

the new s 120(1)h), such a failure would constitute an offence punishable by a
fine of between RM2,000 and RM20,000 ot imprisonment to a term of up to

six months, or both.
This applies to
partnerships.

Failure to Deduct Tax from Payments to Non-Resident Entertainers

individuals, companies, trusts, and limited liabilicy

The usual consequence of any failure to comply with w1thl'{0]:jd1(rilg\ tax
requirements is that the payment expense would not be allowed as‘ .11 f(:i ucnor;
and further,a penalty would be imposed. Howev?r, the ﬁ)rm_e.r result does no
apply i respect of any payment made to a non-resident enterainer.

3 n-resident would not be
Theough a new s 39(1)(q), the relevant sum to .th_e no e e
{llowed as a deduction. Further, if the payment is included as an expenscb "
\ i . . . . _ e
accounts for the relevant year without the withholding rax ben‘.lg paid by td
due date for submission, the relevant recurn would be treated as incorrect and a
penalty under s 112 would be imposed.

4, EMPLOYMENT

a.

Basis Period of Employment Income Chargeability

The basic principle regarding the treatment of err__lployrnent income is thactl
when the relevant amount is received, it shall be liable to tax fo.r the perio
receivable, except for bonus and directors’ fees which would be liable for the
year of receipt. From 2016, through an amendmemf to s 2%, all employment
income will be liable to tax for the year it is received in.

The Income Tax (Deduction from Remuneration) Rules 1994 has been
amended in line with the above changes.

Nevertheless, except for certain related-party amounts, liability will only arise
when the income is actually received.

Gratuity

Under certain circumstances, gratuity will be fully exempe. If those conditions
are not fulfilled, it would be fully liable. With the proposed new para 25D to
Sch 6, a radical change will be introduced to the treatment of gratuity that is
not exempt. Under this amendment, where gratu?ty is taxable, the relevantf
employee will enjoy an exemption of RML,000 for each completed year o

service.

This change is perhaps to compensate for the fact tha.t with effect from YA
2016, gratuity will be liable in full in the year of receipt and not spread over
five years and thereby being possibly liable at a lower rate of tax.

Malaysia Master Tax Guide 2016
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5. REINVESTMENT ALLOWANCE

Highlights of 2015/2016 Tax Changes
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b. Interest on Money Borrowed

i i it ac but in the year it
5 Al el tment Allowance Interest expense is allowed as a deduction not when it accrues y
a. Speci einves

For the first time in years, an amendment in respect of reinvestment allowance
brings with it a benefit. In this case, it offers a possible three-year excension to
those who have already reached the 15-year limit within which to claim
reinvestment allowance.

The relaxation with the introduction of para 2B of Sch 7A is as follows:

of A

is due to be paid. This would occur in a situation where iqnteres;fmay acfcrue 1Ynji.
certain year but needs to be paid only later.. The new s 33(5), e jctnlre roxt'nlmer
2016, requires the person to notify the Director Genetial accor 1n§ y no o
than 12 months after the end of the year of assessment in which the interest i

due to be paid.

The Director General will chen have the relevant assessment revised.

Amendments affecting Sukuk

edr period end Proposed exte 0 0 .
12,7003 Bresiig YA 2016 - YA 2018 i, Issuance of Sulkuk Investments - .
TARS AT -0 The proposal extends deductions for expenses in respect of suku
YA201F YA 2018 complies with Sustainable and Responsible Investment.
This concession is to be available from YA 2016 to YA 2020.
Revision or Introduction of Definitions o -
ii 5 tion
To lend clarity or certainty to words regarding qualifying RA features, revisions ii. Incore Tax Exemp .
, y th
A SRS S e following: The amnendments to para 33A(b),' 3'3]3. and 35(b) of Sch 6 regarding the
ex¢nption of various Islamic Securities include:
automating ceased to be used disposed of - . e e
s o FXpanine size, shape —  Substitucing “Islamic Securities” wit uku
;?r?glﬂenery resemene Pt — Extending the scope of approval by the Securities Commission, and
_ Replacing “Labuan Offshore Financial Services Authority” with
Frestment of fAssets held for Sale” “Labuan Financial Services Authority”.
\
R MDA g el 3 ot B . iii. Deductions on Sukuk Issuance Costs
| i i i 1 e enses are
i. The definition of “disposed of” will be widened to include “ceased to I Double and further deductions in respect of various issuance exp
e’ available to Sukuk investors.
1 igibility i 5 YA 2016 to YA
ii. This definition “ceased to be used” is to be extended to includean asset The period of eligibility is extended by three yeats from
classified as “held for sale” under para G1A of Sch 3. 2018. 1
ions for Research and Development
With this amendment where an asset is deemed to be disposed of by virtue of d. Double Deductions fo

being “ceased to be used” for the business within five years of acquisition, any
reinvestment allowance previously granted will be withdrawn.

6. OTHER AMENDMENTS

a. Debts from Services to be rendered or Use of Property

The tax case of Clear Water Sanctuary Golf Management vs KPHDN was in
respect of debes for services or the enjoyment of property dealt wich and the
court ruled that such debts would form income only when the services had been

rendered. Accordingly, the Inland Revenue Board (IRB) has proposed this
change to the law to coincide with its scand.

The amendment to s 24(1) and the new s 24(1A) would see that any debts
despite che relevant service or enjoyment not yet being rendered or dealt in
would nevertheless constiture incame for the period in which the debts arise.

Where any such amount is later refunded, it would be allowed as a deduction.

© 2016 Commerce Clearing House (Malaysia) Sdn Bhd

It is proposed that a deduction in respect of research and development expenses
up to RM50,000 for each year of assessment be available to companies with
paid-up capital not exceeding RM2.5 million. While the deduction .WWOU'.ld be
automatic, the company would need to submit a R & D Project Application to
the IRB.

This incentive would be available for YA 2016 to YA 2018.

. . . et
Details of procedural requirements and the issue of "R & D Proj
Application” are not known at the moment.

Incentive Period for Real Estate Investment Trusts

Foreign institutional investors and other non-corporate investors, both resident
and non-resident, who receive profit distribution from a REIT listed on Bursa
Malaysia would be subject to a final tax at a concessionary rate of 10%.

The period during which this benefit can be enjoyed is extended from 1
January 2017 to 31 December 2019.

Malaysia Master Tax Guide 2016
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f. Capital Allowance on Small-Value Assets

Pursuant to para 19A(3) of Sch 3, a company with paid-up capital not
exceeding RM2.5 million (conveniently referred to as a small and medium
enterprise — SME) is allowed to claim capital allowance of 100% on assers
costing not more than RM1,300. There is no limijt to the total qualifying
expenditure,

With effecc from YA 2016, this concession would be available only ro SMEs
resident and incorporaced in Malaysia.

g. Partof an Asset no longer used in the Business

To reconcile the determination of capital allowance with financial reporting
standards in respect of any parr of an asset which is no longer used for the

business, a new para 61B in Sch 3 to take effect from YA 2016 is being
introduced for the following circumstances:

(i) replacement of an old part with a new part
(ii) the new part is depreciated separately,

In such a case, the (old) part would be deemed to have been disposed of and its

residual expenditure to be computed by reducing its qualifying expenditure by
the capital allowance made.

Clarification from the IRB would be required tegarding balancing charge or
balancing allowance and the relevance of para 71, among other things.

h. Treatment of Goods and Services Tax under Sch 3, 7A and 7B

The revisions to the above schedules take effect from YA 2015 and in essence,

cover the following trearment:

(1) Qualifying expenditure for capital allowance, reinvestment allows ace, or
investment allowance would not include any amount paid i respece of
GST if the person is required to be registered under the GST-Acp but fails
to do so or is entitled to credit the amount to his inpur tax

(i) Adjustments to qualifying expenditure shall only be made at the end of
the period of adjustment allowed under the GST Act. In the case of a
disposal of the asset, any adjustment resulting in additional or reduced
qualifying expenditure will be made to the residual expenditure in the
year of assessment the disposal was made.

i. Changes in s 60I Definitions

The section relates to special purpose vehicles (SPVs) established for the

issuance of Islamic securities and the amendments are in respect of the

following:

(i) replacing “Islamic Securities” with “Sukulk”

(ii) amending the relevant part of the definicion of SPVs from “approved by
the Securities Commission or che Labuan Financial Services Authority” to
“lodged with the Securities Commission or approved by the Labuan
Financial Services Authority”.

9100
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Filing of (Employers’) Form E |

dment to s 83 chrough the introduction of a new s 85(13) takl_ng
The amendm ending 31 December 2016 and subsequent years v.vﬂ-l require
e tget}:?}rﬁ submitted by way of e-filing or electronic submission. The
;};iifsrgr manual filing will chus be no longer available.

Furnishing Estimate or Revised Estimate of Tax

From YA 2018, persons who are required under s 107C(1) to—/fuﬂ-llif};ﬂiz
estimate or wish to furnish a revise.d estimate of tax under s 107C(7) wi

to do so through electronic submission. |

The new s 107(C)X7A) is in line with che Inland Revenue Board's move towards

wider reliance on e-communication.
Mutual Administrative Assistance Arrangement Rules

is gi i ion or tax
Under s 154, the Minister is given powers regarding doul;l;; ta];(a:io o
- 3 udge
information: exchange arrangements under s 132 or 5 132A. fg 2ote
ideris wsuch powers to include making rules in respect of m
W 5
adizinistrative assistance arrangements.

] i
T came 1nto rorce wne E‘jlﬂﬁ[ﬂ LIZ 5 1 5 D
22118 ce A OI Was paSSE( € OI ecembe.

2015.

7. INVESTMENT INCENTIVES

a, Tour Operating Companies

Tax exemption incentives for tour operators catering for local and foreign
tourists have been available but expire in YA 2015.
With the proposed amendment, the period of exemption will be extended from
YA 2016 to YA 2018.
Companies in Approved Food Production Projects |
Tncentives in the form of tax exemption are available to both\compames thgz
invest in approved food production products and those that actually carry ou
such production operations.
Proposed amendments include:
i. Extension of the exemption to applications received up to 31 December
2020.
ii. Widening of qualifying production prc_)jects to include planting oj
coconuts, mushrooms, and cash crops, rearing of deer and honey bees, an

planting of animal food crops.

c. Tax Exemption Period for Managing Syariah-compliant Funds

Syariah-management companies that fulfil set conditions can enjoy exemption
from tax up to YA 2016.

The proposed amendment will extend the exemption period to YA 2020.

Malaysia Master Tax Guide 2016
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d. Increased Exports Allowance to Small and Medium Enterprise

To stimulate the development of companies with paid-up capital not exceeding
BM2.5 million, the determination of the export allowance will be made more
generous from YA 2016 to YA 2018, as follows:

i. 10% of the value of increased exports will be exempted where the goods
exported attain 20% value added. The previous threshold was 30% value
added.

ii. 15% exemption of the value of increased exports will be available where
the goods exported reach at least 40% value added. Previously, the
minimum was 50%,

Incentives for Independent Conformity Assessment Bodies

ICABs are companies that provide service to see whether their clients’ products
or services reach international specifications or safety standards. Such companies
do not presently enjoy any tax incentives.
Budget 2016 proposes a wide range of incentives, including:
i. Foranew ICAB
Tax exemption of 100% of statutoty income for five years, ot
Investment Tax Allowance of 60% of qualifying expenditure for five years.
ii. For an existing ICAB

Tax exemprion through Investment Tax Allowance of 60% of qualifying
expenditure for five years.

In both cases, the exemption amount can be set-off against 100%

. of statutory
income.

f100
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9200 Due dates

Annual due dates for submission to Inland Revenue Board

Form E (return by employers) 31 March of the following year

Form B/BE (residents) 30 April for persons with non-business sources only

Form M (non-residents) and 30 June for those with business sources

Form P (partnership)

Form TA/TC (trusts) Within 7 months from the date following the close

Form C of its accounting period
Effective from YA 2014, submission of Form C must
be by way of electronic media (e-Filing) and based
on audited accounts.
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AT IS INCLUDED IN ASSESSABLE INCOME?
Table of Contents

_inment of taxable income

loyment income or income from personal services
e from a trade, business, profession or vocation
e compared-with capital

ign excharigt transactions

npany liqe idation
eavs interest and discounts

ions, annuities and other periodical payments

.me from properry

er assessable receipts

cellaneous business or employment receipts

WHAT IS INCOME?

General — income not defined

whole object of the Income Tax Act 1 967 (ITA) is to tax income and it is therefore
an exercise of utmost importance for a taxpayer o distinguish the nature of a
particular receipt or accrual, Money or money’s worth to be taxable must not only be
received from a specific identifiable source but it must be in the nature of income and
not in the nature of capital. Income receipts normally would have a recutring
characteristic whereas capital receipts are of a once-and-for-all-time nature. Thus, one
‘can contend that capital is wealch retained and invested and income is wealth thar is
eransfetred and circulaced.

“Income” has not been defined in the ITA and the expression has been often described
by the courts with reservations. Its meaning is not exhaustive. It has been defined as a
gain derived from capital, labour or both combined that is received by the taxpayer for
his/her separate use, benefit and disposal (Eusmer v Macomber). It is not necessarily a
recurrent return from a definite source. It may consist of a series of separate receipts,
as it does in the case of professional carnings (Kamalakshya Narain Singh v CIT). For
income tax purposes, income from a business or employment or investment takes its
limitation from the words “gains” and “profits™. Thus, the tax on a business is a tax
on the gains and profits it makes from its entire operations and is not a tax on its
Sross receipts.

Malaysia Master Tax Guide 2016 ‘ f7-D50
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Capital or revenue receipt?

Two identical transactions can yield a capiral receipt in one case and an income g
in another. An accountant who sells his/her car sells it on a capiral account, whg
car dealer who sells a car does it on a revenue account. The latter's FeCeipts are
income nature. It follows that the status of the recipient in such cases becog
important.

Generally, the accounting treatment gives supporc to its nature but cang
considered conclusive for tax purposes.

Since Malaysia does not cater for tax on capital gains or profits {excepr on cerp
properties), once a receipt is evaluated as one of a capital nature, it should be igl
for tax purposes (see J17-050).

In the case of a trade or business, all receipts which are normally related tg
circulating capital or stock in trade of the business are considered of an income nat
Those related to fixed capital are of a capital nature. There are certain tests that cap|
usefully applied in varying degrees to a transaction in question:

® Does the receipt arise from the carrying on of the trade or business? Thus, if;
receipt has little relevance with the business or falls outside the scope o
operations, it cannot give rise to a gain or profit from the trade. This does ng
however, mean that the receipt will fall outside the scope of taxation, I
well be taxable under some other heading in s 4 of the ITA.

® Isiracapiral or a revenue receipt?

® Are there any provisions in the ITA which require that the receinfiin questi
is to be given special treatment? For example, is it specifically eserapred o
subject to tax at a reduced rate?

Insofar as personal services are concerned, the criteria are different. Briefly, all ch

flows from an employment will rank as income receipts unless specifically exempted.

Income referred to in rax legislation is taxable income, ie that income which i

chargeable to tax under the tax laws of the relevant councry.

Income is taxable only when it is received or, as in the case of businesses, wh
becomes receivable. Further, tax can only be charged on and paid by the p
receiving or entitled to the income. Hence, traders may pay tax on che balance
profits or gains and bring money owed to them into account bur ordinary individual
are not assessable and do not pay tax until they get the money because until then it
not part of their income (IR Commrs v Whitworth Park Coal Co Itd).

The concept of income is not iz vacus. The income bears its quality as income only
it is received by the taxpayer or it has accrued or has arisen to the taxpayer. It can al
be income if it is fictionally deemed to be received by, or is deemed to have accrued o
arisen to, a taxpayer.

47-050 © 2016 Commerce Clearing House (Malaysia) Sdn Bl

L% The fiction'inss 15, eg fixes the place of derivement in Malaysia of certain types ‘ ‘
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55 Income "deemed” to derive from Malaysia

derive’’ means “deemed by the statutes” to derive. In other words,
. e R i

= " glity is not derived but the ITA requires it to be treated as income
in reali _ . . .

;n Malaysia Artificial derivements are provided in the Malaysian ITA and
rom :

fall under five concepts:

o Avtificial derivement | |
| ch artificial derivement is provided in s 31 of the TTA. This section deems
sum"a al value” of property occupied by the taxpayer who owns it to be
fheor;:l Iclf‘;rived although no income may actually be received or derived from
1nc

~ such property [CCH Note: s 31 was deleted by s 9 of the Finance (No 2) Act
. :

20021
- _ P
® Artificial place of derivemen |
In such a case, the income is not in reality derived in Malaysia but cthe ITA

requires it to be treated as if it was derived here.

of interesc 2ad royalties.

@ Ariitiial chargeability of a person H
e the income of someone else may be deemed to be the income of the

o
person sought to be taxed.

® Artificial year of taxability \
Here, the income may be deemed to be the income of the previous year, ie the
accounting year or year of remittance of offshore income, when actually it may
be the income of a different year.

@ Aptificial amount af derivement
This sicuation arises where the amount acrually derived is artificially reduc.ed.
For instance, s 54 states that.the profits of a non-resident shipping operation
will be 5% of the gross earnings from outward shipments from Malaysia.

§7-060 Charging section

Section 4 of the ITA is the charging section and sets out six main heading of income
that are chargeable to tax:

profits or gains from a trade, business, profession or vocation (s 4(a))
profits or gains from personal services — employment (s 4(b))
dividends, interest and discounts (s 4(c))

rents, royalties or premiums (s 4(d))

pension, charge or annuity or other periodical payments (s 4(e))

gains or profits from other sources (s 4(1)).

For each year of assessment, tax is levied on the total of che income derived under the

above headings. |
Law: s 4. ,

17-060
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§ sy alaysia, and
q7-065 Income of a non-resident person feithin Ml

In addition to the main six headings of income indicated in 97-060, thege
charging section for non-residents. Section 4A provides that income of a n
petson from che following is chargeable to Malaysian rax:

from a sourc
N

by an ersomn. L A "
'.'y f‘)lflp ing four factors to be considered when determining tax liability are:
:,I thf-' ollow

l Quality — 1 ¢

on-

he income is of a capital nature and it does not fall within the

® any consideration for services rendered by him‘her or his/her emp|

* caxpayer’s gross income. _
s woi PSS O BiBparey o sghss belonging co, or the instal .' Oaly chose amounts that are physically received by the taxpayer during
: : o Time — Only :
P v N g 5 - '
operation of any plant, machinery or other apparatus purchased from the g i) ‘Twrticulﬂf year of assessment are subject to tax in chat year.
resident - apal

any consideration for rechnical advice, assistance or services rende
connection with technical management or administration of any sciencps
industrial or commercial undertaking, venture, project or scheme, and

f income — Here, we pose the questions: What did the taxpayer do or
y Source 0f 1 s P ia?
§) Sourct to earn the income; and did he/she earn it in Malaysia:
suﬁ:el'

. Here, we need to determine who is the person or legal enticy upon
N Incidence — €,

" whom the liability for tax falls.

- ine the income of a person for the purposes of rax one has to rake the gross

i : . et )

€l ”3 frirn this make all the qualifying deductions as pres.cnbed in the ITA (g:,ee
;{;)HI addiion, all income which is exempt from tax is to be excluded (see
S01). 1n ), N

00ff).

ce of income

fhe Maliysian ITA does not define “source” . and consequently ea;h ‘ }(;D-mézf;zl?i
N has to be carefully examined to derermine the_ smllrce.from which in ’

(e With Malaysia's taxation concept being territorial, if the orlgmatme%y cause |

O ';if).me in question is not within che jurisdiction of Malaysia, it falls outside the

rent or other payments made under any agreement or arrangement for the ygg
any movable property.
The Inland Revenue Board (IRB) has expressed the general view that any sep

involving the imparting or transferring of specialised and expert knowledge wj
deemed to be of a “technical” nature.

|

Services provided by architects, computer programmers and engineers fall sqy;
within the scope of s 4A of the ITA, although the Revenue has indicated that foy
day-to-day administrative work charged by a head office to a branch, or by a ho
company to a subsidiary, will not be considered as specialised services. Similagl
‘ or commissions paid to non-resident purchasing agents whose services are
specialised or technical in nature would not be included under s 4A of the ITA.

‘ It is of interest to note that under the Malaysian—German tax treaty, s 4A s
income would appear to be excluded, Consequently,
Germany which fall within s 4A will not be subject to
| Article 21 of the treaty states:

alaysia's first landmark case regarding the source of income, ie Ketua Eeﬁgazm!;
-Dalam Negeri v Cardinal Health Malaysia 211 Sdn Bbd (2011), the doutrt :)n
eal affirmed chat interest income derived by the taxpayer from loans mlj e (()i
eas entity (in the Netherlands) was foreign-sourced gnd therefo.re.not su ;elcte to
ysian income tax. The taxpayer won before the Special Commissioners of Income
the High Court and lastly the Court of Appeal.

payments to residena
Malaysian withhalding g

“ltems of income of a resident of a contracting state whiclyaré'not expresy

‘ mentioned in the foregoing Articles of this Agreement shall\Be taxable o;
that contracting state.”

: .eac'h level, the Malaysian courts and the Spec.ial Commissioners afﬁl:-Bmei
mmonwealth case law, in particular the Privy Council cases CIR. v Hang Sen_g amd.
989) and CIR v Orion Caribbean Lid (1999). Alchough the Mala}{smn‘ exemption an
---Qunterpm Hong Kong legislation in Hang Seng Bank and Or.”zrm‘ Cdi’h}?b‘ffﬂ'ﬂ aref ot
'.:'cal, the Malaysian courts were persuaded to apply the principles arising r}(]m;
each case, as the present case revolved around the question of what the taxpayer ha
done to earn the interest income.

Notwithstanding the above, it is important to note that, theze"is a “Technical B
| Article in the new DTA with Germany. As such, s 4A payments o a residen
Germany which were previously exempted from Malaysian tax under Arc 21 of
existing DTA will no longer be applicable once the new DTA comes into effect.
For the latest development wich effect from 21 September 2002, see §12-810.

Law: s4A.
ASCERTAINMENT OF TAXABLE INCOME
917-100 General

The basis or the concept of tax in Malaysia is territorial. In ascertaining the incom

that is to be subjected to tax, one has to starc with the gross income. This mean
total amount:

The DGIR had argued that the interest income was in fact sourced in Malaysm, -E,ls thg
ilnds lent were generated from the business activities of the taxpayer in Malaysg; anc
fﬁasmitted from the taxpayet’s bank account in Malaym.a. Applymg Lord Bri fgc]e 8
a_iﬂ-‘ﬂ in the Hang Seng Bank case, the Court of Appeal affirmed t].:e judgment o t?e
High Court that the source of the interest income was lc.)cated w.here money was
lenc”, and it followed that what had been done to earn the income was the placement
of the funds in the Necherlands. Therefore, the interest received by the taxpayer from
its related Ducch company was foreign-sourced income and hence exempred from
income rax under the Income Tax (Bxemption) (No 48) Order 1997.

.

® nort of a capital nature

® derived during che year of assessment

3 3 - -100
97-065 © 2016 Commerce Clearing House (Malaysia) Sdn Bl ysia Master Tax Guide 2016 14



What is Included in Assessable

As the issue of foreign-sourced interest income had never been litigated previgy, 7
the case of Ketua Pengarah Hasil Dalam Negeri v Cardinal Health Malaysia 211 Sqy| -160
(2011) was crucial in setting an important precedent. |

97-110 Tax-free income

Technically, there is no such thing as “tax-free income”. If an amount is liable,
the appropriate tax has to be paid. Where the receipt of income, eg remuner
dividends and interest, is tax free (ie borne by the employer in the ¢
employment), the amount of tax involved must be added to the income and the g
would constitute gross income.

e

97-120 Gross income

“Gross income” is referred to as the total income for the basis period derived frog
the sources indicated in §7-060. Thus “Gross Income” refers to a specific soure
also to the total from all sources.

Law: s 4, 5(1)b).

97-130 Adjusted income (loss)

After applying all expenses and outgoings incurred wholly and exclusively
producing the gross income and excluding receipts which are not liable, the re
the adjusted income or loss, as the case may be. However, it must be nored
concept of “loss” applies to a business source only. For any other source, shou!.
allowable expenses exceed the income, the surplus does not constiture a loss, .
simply disregarded for tax purposes. '

Law: s 3(1)c), 33.

97-140 Statutory income

Capital allowances as provided in the ITA are then dedusted from the a
income and the balance is referred to as statutory income. Should the
allowances exceed the adjusted income, the starutory income would be nil an
surplus capital allowances would be carried forward to the following year. |
capital allowances are applicable to only business sources, adjusted income from nal
business sources would also be statucory income. '

Law: s 3(1)(d), 42.

97-150 Aggregate income

The next step is to apply all unurilised business losses carried forward if any, fi
earlier basis years which could not be absorbed to the statutory business income
to add all che non-business sources of income. The residue is referred to as
aggregate income.

Law: s 5(1)(e), 43.

© 2016 Commerce Clearing House (Malaysia) Sdn!

17-110

the agg

CE, and t

§7-180

¢ is Included in Assessable Income?

Total income

21470 Chargeable income
step is to deduct personal relief, ie individual, wife and child relief, life
he other relief and deductions available to an individual. The result
be chargeable income and to this amount the tax rates relevant to the person
erned are applied. Since companies are not entitled to personal relief, their
cable income will be the total income.

. 5 5(1)(H), 46-50.

calculation of chargeable income

Business income (rubber
trading)

Business expenses wholly
and exclusively incurred

Bad and doubtful debts
Contributions to approved

‘scheme

Stock adjustments
Adjusted income

- (see 17-130)

Capital allowances (Sch 3)

Statutory income
(see §7-140)
Balance of unabsorbed

~ business loss b/forward, say,

Employment

Rent for accommodation
and furniture

Adjusted/statutory
employment income

Interest, discounts
Rents, royalties, premiums
Pensions, annuities, etc

RM RM
80,000
45,000
1,500
1,000
1,500 (49,000)
10,000
(1,000)

RM

31,000

7,500)

23,500

4,500

18,000

9,000

7,500
8,500
2,000

regate income are deducted items like the adjusted loss for the basis
(if any), abortive prospective expenses, donations to approved insticutions and
" . ? . )

sernment, group relief (applicable for companies), and carry back losses under s

The balance is total income.

Law: s 44-

Section
24

33

34
34

3

42

43(2)

24
38

27
27
27
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SINESS DEDUCTIONS
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WHAT ARE BUSINESS DEDUCTIONS?

050 General

eneral scheme of P 11 of che Tncome Tax Act 1967 (ITA) is that, in ascertaining
income, certain express deductions {s 33(1)} and certain express or implied
ns of deductions [s 39(1)} must be taken into account. There are three main

1s governing the question of “expenses”, ie:
) Section 33: This relates to all sources of income and is guided by the principle

that allowable expenses need to be incurred in the production of income.

ion 34: This section is in respect of determining adjusted income from a

)

Section 39: This is the restrictive section that prohibits expenses, sometimes
even those allowed by s 33 and 34, unless they meet certain specific conditions.

a Master Tax Guide 2016 99-050




Business Deg Ict ¢ Deductions

For non-business sources, the adjusted income would constitute statutory N The expenditure must be in respect of the business activities carried on by the taxpayer.
from that source. Where it is a business source, capital allowances have to |

. " . ‘The expenditure which gives rise to the income must be in respect of the
INto account to arrive at statutory income. -

. activities carried on by the taxpayer and the profits of which are to be computed
Expenses that are deductible and assessed (CIT » Ashok Leylands Ltd). Thus, expenditure incurred by a
The general deduction formula is provided in s 33(1) of the ITA: caxpayer in extending his qualifications to enable him to fly helicopters was
- disallowable as it was incurred by him to undertake a new business and

... the adjusted income of a person from a source for the basis period for g e cherefore constituted capital expenditure (Case UI14).

of assessment shall be an amount ascertained by deducting from : ) y ; v s n
. y - 8 2‘:he To rank for deduction the expense must be incurred for the business which is
income of that person from that source for that period all outgoings

; . . . ' arti in the accounting year and the profits of which are under assessment.
expenses wholly and exclusively incurred during that period by chat person carried on . . & P .
; . o : Thus, expenditure incurred prior to the commencement of business, or after the
the production of gross income from chat source . . . '

cermination of the business, would not meet this condition. Further, the
Expenses that are not deductible ~ expense must be for the business carried on by the taxpayer, ie the taxpayer’s

On the other hand, s 39(1) of the ITA is che negative complement of s 33(1) of g business. For example, loss or expenditure incurred by a subsidiary or for the

ITA: i purpose of the subsidiary will not normally be allowed to the parent company.
“Subject to any express provision of this Act, in ascertaining the adj The expenditure miust be incurred in the accounting year.
income of any person from any source . . . no deduction . . . shall be allow For an extanse claim to hold up, it should have been incurred in the relevant
respect of . . .” accounting year. Expenses or losses incurred prior to commencement of the

These two sections provide, on the one hand, what may be deductible and, op relevant-accounting year may not be admitted (CIT v Chitnavis).

other hand, what may not be deductible. Between them, they are the tests if a vixpayer does not debit a legitimate expense in the accounts of a year in
determining what kind of expenses will be admitted and what kind of expenses which it is incurred but keeps it in a suspense account, he/she cannot claim
not be admitred. such an expense if he/she chooses, after, say, chree years, to debit it to a profit

‘ and loss account. By che same token, an expense incurred subsequent to the
ﬂ9-060 Conditions of dEdUCtibility . relevant accounting year will not rank for deduction. The House of Lords has

)
The following conditions should concur in order that a particular item of expcndig I
may qualify for deduction under s 33 and 39:

~ held that expenditure is deductible in the year in which it is made and not in
the year in which it becomes necessary (Nawal Colliery Co Ltd v IR Commrs).
Thus, an anticipated loss or expense in a future year or accounting period,

(1) A deduction shonld not be specifically probibited by any provisions in the 1A,  however inevitable it may be, ez bonuses, loss on contracts, doubtful debts or
4 Y P y any y z
Section 39 is the negative complement of s 33 and spscifically pr' any contingent liabilities, cannot be treated as a loss or expense of the current
deductibility of cerrain types of expendicure. year in which it has not crystallised.

In the case of a contingent liability, this is not an expense in respect of which a

~ deduction can be claimed unless the liabilicy is definite, to be discharged in the
~ future. A deduction shall only be allowed in respect of the liability to pay
retiring benefits or deferred remuneration to employees in the future, provided

the liabilicy 1s accurately estimated, eg on an actuarial valuation (Qwen v

Southern Railway of Peru Ltd).

Case law

In JSMT Agency v Ketua Pengarah Hasil Dalam Negeri (1997) MSTC 2,867, payments mat
the taxpayer’s use of licences and permits granted to the statutory bodies by the Governmel
to extract timber were deemed by the Special Commissioners as non-allowable deduc!
under s 39(1)(g). The principle here is that while the payments for the use of the
passed the test set in s 33, of being incurred in the production of income, they were spe

barred by s 39. se law
e Court of Appeal case of Exxon Chemical (Malaysia) Sdn Bhd v Ketua Pengarah Hasil
There are also some other sections in the ITA which prohibit certain ty M Negeri (2006) MSTC 4,204, the taxpayer had set up an unapproved retirement and |

ion benefit plan for its employees which would provide for a lump sum payment to
oyees who have served for at least 11 years. It was held by the Court of Appeal that the
which the taxpayer was under an obligation to pay should be allowed for a deduction as
® 5 49(2) (conditions to pension and provident funds), and fied in a Privy Council decision of a Hong Kong case (Commfsianer for Inland Revenue v

expenditure or which prohibit expenditure in excess of laid down limi
which provide conditions to deductibility. Some of these are:

® Sch 6 para 15 (compensation for loss of employment) (see §8-360).

99-060 © 2016 Commerce Clearing House (Malaysia) S laysia Master Tax Guide 2016 99-060
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Lo & Lo (1984) 1 WLR 986). Although this was contrary to the Revenue’s argument
monies for the plan were never incurred and that they existed for mere continge
Court held that the words “expenses wholly and exclusively incurred” in s 33(1) of
would include a sum which the taxpayer would be under an obligation to pay. In thi
taxpayer could not have lawfully resisted the employees’ claim for the benefit. This
contrasted with the case of Owen v Southern Railway of Peru Ltd (1954) 35 TC 602

involved benefits of a statutory scheme as opposed to a voluntary scherme, A

- e is revenue or capital expenditure. If it is revenue it is deductible, if
.endi.t“.s not. The line of demarcation is not always easy to determine; it is
mpltﬂinl; 1and e-ach case has to be decided on its own facts and circumstances
szt;er » P-E Consulting Group).

i iﬂ. fact no rule of thumb for determining wh.ether a parcicular expenditure is
or revenue. As a guideline, the word “capital” connotes pﬁ.rmanency z'md
ependiture is, therefore, closely akin to the conce}_at of secu.rmg slomethmg
,mg; intangible, property, corporeal or .iﬂc.orporeal rights, wh1ch_w111 be of a
9;; enduring benefit to the enterprise in issue. Revenue expenditure, on the

d, is operational in PEISPeCfinf.ﬂnd Solely intended f(;.r the _furtherance of tl.le
<. This distinction, however, is susceptible to n_lodiﬁcatlon under certain
srances. The aim, object and purpose of the expenditure all have a bearing on
¢ the expenditure is capital or revenue (CIT v Ajbalé Leylands Lid). The
ot may in fact be a revenue payment from t.he point 9{ view of the payer ancll a
‘ payment from the point of view of the receiver and vice versa (Racecourse Betting

To summarise, an expenditure which is deductible for income tax p
one which is towards a liability actually existing at thar time. The putj
of money which may become expenditure on the happening of an even; |
expenditure. There is a clear distinction in income tax law between
liability in praesenti and a liability de futuro, which for the time being g
contingent. The former ranks for deduction, the lacter does not. E

(4)  The expenditure must be incurved wholly and exclusively in the production of income. y
defd v Wfﬂ:tu’,\.
ong Kong, the Privy Council held that although the interest payments of a loan

to prurchase a tram depot would prima facie be deductible, nevertheless they were

The requirement under s 33 is that the expenditure must be “wholly 4
exclusively” incurred but not that it should be “necessarily” incurred 3
stretch the issue, an expenditure laid out wholly and exclusively

i ithi i ibiti * i f a capital
i i i i i wsiole as they fell within the specific prohibition of “expenditure o :
;;Sé)r;tis will qualify for deduction although it may be unnecessary. See _ N ander s 17(C) of the Inland Revenue Ordinance (Hong Kong) (Wharf Properties

commissioner of Inland Revenue).
OO s GA, 33, 30, 44(6), 4649, Sch 6 para 15.

Section 39(1)(a) states quite explicitly that domestic or private expenses RN
deductible in computing taxable income.

(5) It should not be in the nature of personal expenses of the taxpayer.

3-070 “Wholly and exclusively”

ic rule of deductibility under s 33 of che ITA is that only expenditure which is
genue nature and which is wholly and exclusively incutred in the production of
¢ ranks for deduction.

Personal expenses include expenses on the person of the taxpayer ez expe
satisfy his/her personal need such as clothes, food, childerens edu
reciprocal entertainmenc, recreation, etc. In the negative form they repre
expenses not related to the business, profession or employment.

Medical expenses incurred by a taxpayer are not whelij anid exclusively inat
in connection with his/her professional work even though he/she becom
a result of working in unfavourable conditions and cannot earn an in
he/she is ill (Norman v Golder). Similarly, expenses incurred by a taxp
taking courses to improve his/her sales skills were non-deductible beca
were private in nature and mainly geared to developing the personal abil
the taxpayer (Case V13).

ce tip

he ITA does not strictly provide for the ‘“deduction” formula to be applied
to different sources of income, in practice, certain rigid rules and bases_ are
tly applied by the Inland Revenue Board (IRB). These are discussed throughout this

Further examples of personal expenses are those incurred by the taxp
clubs and hotels, rent for residence, for holiday making, in respect of
taxes, for legal expenses, for medical and dental treatment, for ruition
pursuit of a hobby, in respect of church contributions, etc.

What does “wholly and exclusively” mean?

first adverb “wholly” in the above phrase refers to the quantum of the
nditure, ie the sum of money spent. The second adverb “exclusively” refers to the
ot object behind the expenditure. Thus, unless such motive or object is solely

(6) The expenditure should not be of a capital nature. duction of income, the expenditure will fail the deductibility test.

ver, this does not necessarily mean that, where the sole object is income
tion, the expenditure will be disqualified because some other objective is also
=d, being inherent in the business activity itself.

As capital receipts are an inherent limitation on the income concept,
capital expenditure an inherent limitation on deductibility. One of the
vexed questions in the computation of business income is whether a partil

99-060 | © 2016 Commerce Clearing House (Malaysia) Sdn# ia Master Tax Guide 2016 9o-070 ‘
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The rigidity of the words “wholly and exclusively” is often disturbing tg
What is wholly and exclusively laid out to produce income is a question of
the circumstances of each taxpayer have to be considered on their OWN merits.

s Deductions

wle of the Mallalien decision, the following questions emerged:
B o

he extent of probing one need do when considering why/reason the
s the

: |
d the expenditure?

) What 1S
payer incurre o
. he old and well-tested understanding of the law, that the subjective test
L }{a‘re the

ur i include
: scious purpose of the taxpayef is paramount, been extended to i |
of the con -

ﬁ;e' subconscious MOCIVe test?

n -g inci s CC l.llng fIOm an ‘
Ihe courts ignotre an lnﬂldeﬂtal EHCH

1 £al b] accr

. .Shou d or

The words have been extensively considered by the judiciary, bur definitiye P
are difficult to formulate. However, these factors £0 some way in dege

whether the amount expended was done so “wholly and exclusively”
production of gross income;

The source of income.

The character of the taxpayer.

.gexpeﬂdi[me‘) ‘

i . s sl : is
is accepted that where a taxpayer’s intention in incufring an expense .
. : . ly, it 1S ac ’ O i duction 1s
® The connection between the expenditure and the income. ly, business benefit and a personal benefit incidentally arises, a ?1 e
i - o it are
i i i g here both the business benefit and the petsona enct
® Whether the expenditure is remunerative. | merited. However, W : - N ense, the duality rule applies.
@® The benefits that have arisen to the claimant sent in the taxpayer’s thine whien IUEIDg HE S , h
’ - decision here
LS ac is accepred tax concept. The
® Whether any part of the expenditure is inadmissible ¢ Mallalien case, however, CUtS across Fh bt pye N —
‘ N hat, if cheie is a conscious business motive X and a
. ; s chat, 1f &=aere s X ) ! -
® The treatment of the expenditure in the accounts. v che whole of the expenditure will not rank for deduction ‘
Ly
® The IRB’s standards of reasonableness.
Law: s 33(1).

s law : o U

nose question was also considered in the case of MacKinlay (Inspector of Taxes f
/ urp.'\/.ch?eMand Moores & Co (1986) STC 491. In this case, the removal expenses o ‘I

mge paid by the firm and the Court had to determine whether thle exp;nsss were
: i i re incidental to the business |

f the partners were incide
and whether the private interests o . . e
i held that, if any expenditure incurred by a

e i h expenditure would also ‘
i | purpose, it follows that such exp uld l

ner was treated as having a dua : : i

ifi i hip. The Court held that there s
urpose if it was incurred by a partners p- The h :

MLirF:utrrllJe treatment of the profits of a partnership firm and those of a single business. ‘

19-072 What was the object of the expenditure?

| Object vs effect of the expenditure

When ascertaining the character of an expenditure or loss, a distinction shapy
‘ drawn between the object and the effect of the outgoing. An outgoing made w

object of producing gross income may be deductible, notwithstanding e it
non-income-producing effect.

The importance of the taxpayer's intention

In applying the concept of “wholly and exclusively”, the mo!

ives of the taxpayel
be addressed: :

$9-074 |s the expense “incurred” during the basis period?

® Why did the taxpayer incur the expenditure? Meaning of the term Wncdrvad” | |
® hat were hisfher objectives in making che outlays? eral definition of the word‘ hiﬂ(‘l..lr’-’ is “to become, through one’s own action,
‘ ® Must these objectives be limited to the particular conscious motive or subject to” (Oxford English Dictionary). | n |
e mind The word “incurred” does not only rnea}rll paid; 531 e]}((pe;fﬁi;ieia;c Cofmltrslc:;rzn
( : i ishursed. Thus, where a trader kee .
i _._‘%tb:z::aij;szzgifkjgsinm account all the liabil_ities he/sthe hashbec;rcnte s;l:::ctt ;z ‘
Case law d these are allowable as deductions, notwithstanding the

) ursements have not actually been effected. For example, at t.he end ofhan
This area of probing into the taxpayer's mind dominated the decision of the House of Lor . caxpayer may owe money for services rendered to him/her (such as
Mallalieu v Drummond (1983) BTC 380 where a barrister was not allowed a deduction G yeat, a taxpay . harges) during the year. The debts rank for
replacement, laundering and cleaning of the clothes she had to wear in court be emoluments .anc.] .advertlsemﬁfllt_ c ﬁ On the other hand, where a provision is
secondary, though unconscious, motive was the provision of clothing for warmth and deci iction as the liability has bce.n Hagpeer, At : rio::l subsequent to the
that she needed as a human being, for expenditure which will crystalhlse only in a pe et i
nting period under review, the expenditure does not rank for deduc g ‘

99-072 © 2016 Commerce Clearing House (Malaysia)
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d subsequent to the relevant accounting year will not rank
. pxpenditure is deductible in the year in which it is made and not in the
uctlf)ﬂ- i xllj omes necessary [Naval Colliery Co Lid v IR Commrs (1928) 12.TC
o ted losses or expenses in a future year or accounting period,
- anUClEa bonuses, losses on concraces, doubtful debts or any contingent
el;e ecp;reatcd as losses or expenses of the current year in which they

the profits that are being assessed. Examples of this type of provision are leaye ..
retiring benefits. Where, however, there is an absoluce liability to Pay at the o
the year in which the provision is made, the expenditure is deductible. Exar:;;—] |
these types of provision are directors’ fees, bonuses and commissions.

incurre
expense 1
an an P

ver inevitﬂbl

The broad working rule, which emerges as a guide to the crediting or debigipg ¢
ies, cannot

tax computacion of subsequently maturing credits or debits, is to enquire jp
accounting period the right or liability was established and to carry the item jp,
account in that year. In the case of credit items, and similarly in the case of e
if the citle to the sum arose in one accounting period, the fact that the precise 4
of the credic is not fixed uncil later will not prevent the eventual rec
credited in the carlier year {Bernard v Gaban (1928) 13 TC 7231

) 1lised. .
y CrySt; contingent liability, this is not an expense in respect of whlch a
b laimed, unless che liability is definite and to be discharged in Fhe
A deduction shalf only be allowed in respect of the liability to pay rcnrlr;]g

ferred remuneration to employees in the futu.re, prowd_ed that the
. ple, on an actuarial valuation [Owen v

e €as
ion can be ¢
eipt |

5 0 -
is accurately estimated, for exam

nditure which is deducrible for income tax putposes is one Wh'i(ﬁl is tol\;vardlsrl 2
ally existing at the time. The purting aside of money whic may beco

E - e happening of an event is not expendicure. There is a clear
E i or'ln I::)me ‘tl';x law between actual liability iz praesenti and a liabilityl dle
;:;r:c;jqpir“the time being is only contingent. The former ranks for deduction;

Case 'law

In an Australian case, Alliance Holdings Ltd v FC of T 81 ATC 4637, in relation to dedug
and receivability, the taxpayer had borrowed money from the public secured by d
interest debenture stock on which no interest was payable to the debenture holders yj
maturity date of the debenture,

The Court held that the contract that existed between the taxpayer and the stockl
constituted an obligation on the part of the taxpayer to repay to the stockholders the
lent and the interest thereon at the rate stated. The obligation was created at the i
contract was made. The debt, however, was not payable until some time in the fu
respect of the deductions claimed by the taxpayer, there was in each relevant tax
present liability to pay the determined interest at a future date. In those circumsta ces,
claim of the taxpayer was allowed.

law

1o a statutory obligation to apply for strata titl-es, the taxpayer took stgps to ;pﬁl}{( :‘:r

titles for the town houses by approaching three llcensed surve.yors‘. Desp?t_e un e:it ?aceﬁ

':T;B apply for the titles, the taxpayer did not complete the application pr.ocess as. dsn

flow problems. The taxpayer then treated the sum of expected expenjltt}ir_e as Ideer .
s purposes of applying for strata titles for the town houses a_nd deduc’Fe t! Z-str:l’e i

the ITA, including professional fees and disbursements paid to the licensed surveyors.

The decision appeared to suggest that the year of taxability of the interest in the hands o)
stockholders would coincide with the year in which the finance company ‘inc

expense, raising the question, “Would the interest be taxable when received ¢ the mat

date?” cial Commissioners held that the survey fees should be allowed for deduction under s

of the ITA as they were expenditure that was certain and definite, ancll dgterrr;[;;?d

g to the sales prescribed in the Licensed Land Su.rveyqrs (Amended) Rzgu atlot:xsuld -bé
been recognised by the accounting and legal principles that_such expenditure sll ont .
' against the corresponding income (and deducted), prqwded that tfrm_e.appie a o
-3 legal obligation to incur the expenditure and the gxpendlt.ure was suf‘;;mnty acc
Holding Sdn Bhd v Ketua Pengarah Hasil Dalam Negeri (2011) MSTC §10-013).

The word “incurred” in s 33(1) of the I'TA covers all expenanure ror which a liabil
has been incurred during the basis year. Whether or not the liability has been act
discharged in that year is not relevant.

“Incutred” really means money actually paid out or money for which a legal Liabi
to pay has arisen. A mere diminution in the value of an asset does not mean a il
has been “incurred”. . : H ?
99-076 Is the expense incurred in the production of income?

i i i “in the
The deductibility of expenditure is restricted by the use of the wor.ds i
production of gross income” in s 33 of the ITA. In addres‘slng the m-e?mngfoht fesi
%deS, it has been said thac “the answer . . . is to be found in a recognition o lt e acf
that it is necessary, for income tax purposes, to look at a business as a whole set o
‘operations directed towards producing income’.

I i * ¥ —‘ll mean
e is generally accepted that the words “in the production of mcoma ;10 lnot. -
: € pK )
that before any expenditure ranks for deduction it must be es_tabhshc that it
produced income in the year in which it is incurred. It is sufficient for a taxpayer to

The expenditure must be incurred in the accounting year

For an expense claim to hold up, it should have been incurred in the rele
accounting year. Expenses or losses incurred prior to commencement of the rele
accounting year may not be admitted [CIT v Chitnavis 6 I'TC 453].

If a taxpayer does not debit a legitimarce expense in the accounts of a year in whi
is incurred but keeps it in a suspense account, the expense cannot be claimed if,

example, the taxpayer chooses to debit it to the profit and loss account after
years.

e

Malaysia Master Tax Guide 2016 °-076
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wm Business Dedye

315
peductions

show that the outlay was for the purpose of earning income, whether in the year
review or a future year. There must be a good connection berween the expen
incurred and the earning of the income of the trade.

i i t which had been replaced or whose lifespan
g Tq'ac:l\rplvi?é zrt]i{il ri‘:asvt)cl};?:\iz:;e\:ritten off. The Special Commissioners found
B 'ften off for the unused parts were not deductible as it was not expended
m'ounftt::machinery or equipment for the production of income as required under s
of th:jlr‘l'?!\. Instead, the spare parts were kept in stock as reserves.

ea
Purpose of expenditure

It is necessary to evaluate the closeness or remoteness of an expenditure to the .
earning operations and the purpose of the expenditure. Generally, if an expendj

closely related to the current income-earning operations of a taxpayer, it may he.
to have been incurred in the production of income. The former Malaysian
Review held chat the words “in the production of income” are not the same
order to produce income”; hence, expenses incurred by a Supreme Court judge

judicial robe acquired when he was appointed a judge were not deductible [
(1960) FB XXIII}. '

. : : idde
attached to the performance of a business operation performed bona fi
DENSES : ;
N se of earning income are deductible, whether such expenses are necessary
J 0 . ;
g ce or attached to it by chance or are incurred bona fide for the more

orman ’ . !
its perf cformance of such operation, provided that they are so closely connected |
t pe

. chat chey may be regarded as part of the cost of performing ic.
it

law

jed i ) T Ltd v CIR (1935) 8 SATC

i =nplied in Port Elizabeth Electric Tramway Compar.?y vC :
i mph: \Z?Sw ;spa transport company. One of the taxpayer's drivers died .after an af:uden'i
' f:fnyw.av was obliged to pay compensation and legal costs incurred in contesting the

the Azceased’s representatives. ‘

The link between expenditure and the income produced was considered by the si
Court of Appeal in Andermatt Investments Pte Ltd v Comptroller of Income Tax (1995) 2
7,287. The Court held that interest incurred on an overdraft facility taken out by a taxp: L . ny and
pay for the shareholding of a company was not deductible as there was no direct link)q?% je(he 1 ployment of drivers were necessary for carrying on thi:l;smziz:;i;FTi:;?tgatg i
the money barrowed and the income produced. The income consisted of dividend income from %J‘s employment carried with it as a necessary CO”“Q“TLheir Pemployment wh G ‘
the shares, which ceased to exist following the liquidation of the company, and rent ation if such drivers were .|n3ured in the course : W bein]g so closely
property owned by the company. The purchase of the shares did not in itself vest the pro ed that the compensation paid by the company was od-;: regamge s B
owned by the company or the rental income from that property to the taxpayer as it cted with the income-earning act ﬂ_’OFﬂ which the EXPEL[‘ ! ”d i v
brought about by an act of the shareholders in voluntarily winding up that company. y Q the cost of performing it. The compensation was therefore al ovI:e a T .connected

' costs, the Court held that these could only be deducted if they were so ' 3;' s e
he éér'ﬁ'lng of the income as to be regarded as part .of the cost of earning lt fl eratior;
Néere expended in resisting a demand for compensation a'nd, as this was not an op it ‘
d into for the purpose of earning income, the company's legal costs were consequently

wed.

Effect of expenditure

Notwithstanding that an expenditure may not have a connection with the ¢
income-earning operations of a raxpayer, but may be closely connecied with its
income-earning operations, which are not dissimilar to the currerit-intome opera
the expenditure may rank for deducrion. The phrase “incurieduis the productio
the income” does not necessarily mean thac before a particular expense can
deducted it must be shown that it produced any part of the income for any parti

year {Sub-Nigel Ltd v CIR (1948) 15 SATC 381}

je expenditure must be in respect of the business activities carried on by ‘

taxpayer

xpenditure which gives rise to the income must be in respect of the activities
on by the taxpayer, and the profits of which are to be con.'lputec_l and assessed

T v Ashok Leylands Ltd (1969) 72 TTR 137]. Thus, expenditure incurred by a

. ; ; . "
yer in exrending his qualifications to enable him rto ﬂ}: helicopters V\;ee
owed as it was incurred by him to undertake a new business and therefore

msticuted capital expenditure (Case U14).

Case law

1. In Liguidator bagi YF Development Sdn Bhd v Ketua Pengarah Hasil Dalam Negeri (1
MSTC 2,526, the Special Commissioners held that expenditure incurred in building unsold uf
of a multistorey complex was deductible as it did not matter whether the expend

produced or increased profits, so long as all the expenses were incurred in the productio
the gross income.

(0 rank for deduction, the expense must be incurred for the business which is carried
in the accounting year and the profits of which are t.O be under assessrnent.- Th.us,

nditure incurred prior to the commencement of business, or after the termmatu;ln
the business, would not meet this condition, Further, the expense must be for the
ess carried on by the taxpayer, ie the taxpayet's business. For e:-lcax‘nple, %olss or
iture incurred by a subsidiary or for the purpose of the subsidiary will not
ally be allowed to the parent company.

2. In NBT Bhd v Ketua Pengarah Hasil Dalam Negeri (1997) MSTC 2,825, the taxpayer
involved in logging, the export of logs, manufacturing and plantation activities. The tax
stocked imported spare parts for its machinery and mobile equipment to ensure conti

— B . 99-076
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 ADMINISTRATIVE PROVISIONS
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ADMINISTRATION OF INCOME TAX

050 General
cer deals with the administrative machinery by which income tax is levied
ted. Firsc, there are sections which deal wich the income tax authorities,
tive and judicial. Secondly, there are the “calling of returns” sections which
motion” assessment proceedings. Penalties are eligible for failure to make
or making negligent or fraudulent returns. Thirdly, there are provisions
| with the assessing of total income, the determination of tax payable and
ion and repayment of tax. Fourthly, chere are the various provisions which
th offences and penalties. Lastly, chere are the provisions that deal wich the
ire for appeals to the Special Commissioners and the High Court.

, the fundamental objectives of the Inland Revenue Board (IRB) are to
t the law or laws, as passed by Parliament, to ensure that they are carried
fect and to make the tax system work. In the course of achieving these
ves, it is suggested that the philosophy of the administrators should be to:

ourage and assist voluntary compliance with the requirements of the law

ainain a dialogue with raxpayers and their advisers

Master Tax Guide 2016 914-050
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The Adminisgy,  grative Provisions

”

aintain public confidence in the integrity of the tax g
ystem

deter tax evasion h 1998, the IRB may act as a collection agent for and on behalf of any

() Marc .
' covery of loans due for repayment under written law.

re
ion of the self-assessment system in stages (beginning with companies

administer the tax | W i i ear ment were made €0
aws fairly, uniforml
Y ¥ urrent
f che curre year assess

rigidity

create a cli i i
a climate of public trust for their fairness, impartialjt
' 1ty and

ct
and the implementation o

b the tax administration system.
from 1 January 2007, a specific provision was introduced to allow a
 request from the Director General an advance ruling on rthe tax treatment

ADM|NISTRATION angement o be undertaken by the taxpayer.

. . 77, 77A, 78, 79, 80, 82, 82A, 92, 104, 138A, 138B, 150, 154(1);
Toax (Amendment) Act 1997, Inland Revenue Boavd of Malaysia (Amendment)
1997; Inland Revenue Board of Malaysia ( Amendment) Act 1998.

impartially anq Wwithay,

reﬁ i i -
ain ffom aSSumIﬂg the J.'Ole ()i pf{)te( tors ()[ the revenue”
€

914-100 Executive authorities

I"l;he care and management of tax is in the h
sz}en‘ue (DGIR) who. is appointed by the Minister of Finance, Wj
Geéu;tl 1997, the chief executive officer of the IRB is ap oi- d]t-h i
N neral. There are also one or more Deputy Directors Genepajme W

ssessing Officers and other officers who as e
Act 1967 (ITA).

The powers conferred on the Dj
eD
the power: trector General by the ITA are very wide ;

ands of the Director Gene,

bp Self-assessment

'sia adopted an official assessment system whereby taxpayers were

01, Malx;
ed by them, and a

to incomé ‘tax by the IRB based on the tax returns fil
cice-of assessment was issued to them.
Budget, it was announced thac the official assessment system will be

sist in the administration of the

2

® 1o call fi o % -0 the self-assessment system in stages as follows:
or the submission of returns and all informarion rele feg 20

vant th

and 77A) — it is not n
: ecessary th . - . ) )
y that che IRB, in a notice requirin Year of implementation

Type of taxpayer

to be furnis ; 3

ptovid:j-inil;}il:(ilemu:}tl spe}cllfy tpe purpose for which the information js nies 2001
ar thar the information i : _ |

(Ong Lock Mui v PP) 8 mequied for g purposes s, partnerships and cooperatives 2003

2004

to require taxpayers to attend personally before him and tg fiidocts

accounts, etc (s 78) croduce

it the Income Tax (Amendment) Act 2002, che implementacion of the self-
ment system for businesses, partnerships and co-operatives was deferred to the

to call for statem s
ents of bank accounts, assets and all sourc
04 instead of 2003 as announced earlier.

RS\DE incom‘ =
@ i .
of search and seizure of bDDkS, documents .

’

oo objects, artifler; materials nd ch

ssessment system is essentially a process by which taxpayers are required by
determine the taxable income, compute the tax liability and submit their tax

® o have

o illll ;r_ld free access to all land, buildings  and places, and

nts, o arti - _ ) all be 3 . .

. > objects, articles, marerials and things of a taxpayer (s 80(1)) based on tax laws, policy statements and guidelines issued by the rax

to require the keeping of records and hooks of account (s 82 and §2A) ies. The incroduction of the self-assessment system would shift the
e ¢ i / i ini i  tax liabili th

to make advance assessmencs or additional esisemenrs o] ibility of determining and computing the amount of rax liability to the
® o preventa

taxpayer from leavin -
g the country (s 104)
® toapprove or withdraw approval of an . J | under the self-assessment system, tax returns would not be subject to
® to give directions and initiate rul ¥ pension or provident funds (s 150); technical scruciny by the IRB. However, chere would be an expanded
ciate ri : ’ . J : v .
ules and regulations for special creatment of nme of checking and verifying tax returns on a post-assessment basis,

— hire ur 3 z 5 . .
purchase transactions ‘ arly by way of tax audits and the implementation of a penalcty system to

— transactions under which a debt is payable by instalments compliance with tax laws.

hange is aimed at relieving the increasing workload of the IRB ro allow the IRB
ncentrate on areas wich high tax risks and revenues. This will have a significant
on taxpayers who must now equip themselves in ensuring full disclosure, as a
essment regime is likely to be accompanied with severe penalties for

_mpiiance and under-declaration of income.

— lease transactions in respect of movable propercy
— debts or stack in trade transactions (s 35(1))

The Di
. Eim] ?’:cmr _General may Ide_legate to his subordinartes all or any of the powers V&
of purposes of administering the taxation machinery efficiently. .

114-100
114-120

© 2016 Commerce Clearing House (Malaysia) Sd aysia Master Tax Guide 2016




The Admiﬂfstrati,v@ Jministrative Provisions

The return is a notice of assessment.

The Income Tax (Amendment) (No 2) Act 1999 provided some guidel;
1nes g,
¢ deemed notice of assessment was served on the taxpayer on the dace the

assessment system for companies. The self-assessment system was |

YA 2001 onwards except for the penalty provisions which took eff:nplem -
20(?0. Fu_rther, to assist taxpayers to understand tax laws and o
their obligations and responsibilities under the self-assessment Pf‘){ﬁdme |
General from time to time issues public rulings and other guidelifegs]mez s

erurn 15 submitted.

¥yZ had a financial year ending on 31 December 2011. The company submitted its
for YA 2011 on 31 July 2072.

be deermed to have made an assessment based on the tax return
ent and would be deemed

SELF-ASSESSMENT FOR COMPANIES

or General would
The return would be deemed to be a notice of assessm

914-123 Filing of tax returns
n the company on 31 July 2012.

Every‘company 1s requited to furnish to the Director General a tax
- - r g
przscrlbed form for each year of assessment within six months from its f;tm:
end. iti
o However, from YA 2002 onwards, an additional one-month extensig

e tax returns will be issued by th i 5

: y the IRB on a quarterly basis

financial year end: ; ’ et

gission of estimated tax payable

‘ mpany is required to furnish an estimate of its tax payable for each year of

enc in a presecibed form (CP 204) to the Director General not later than 30

ore the Beainning of the basis period for that year of assessment. The Form CP

ill be issurd by the IRB to companies. In the event that the form is not received

comiany, it is also available ar all IRB offices.

e tudget 2016, it was proposed that with effect from YA 2016, it is compulsory

aany to furnish CP 204 through e-Filing.

irector General will then issue the Notice of Inscalment Payment (CP 205)
er with the instalment remictance slip (CP 207) to the company. With effect
2002, cthe Forms CP 205 and CP 207 will not be issued by the IRB, where

yable is the same as or higher than that of the preceding year of
are expected

Month of issue (?f tax returns Companies’ financial year ends on
April 31 January, 28 February and 31 March

July . 30 April, 31 May and 30 June

October 37 July, 31 August and 30 September

January 31 October, 30 November and 31 December

Wh any i ich chi

) ere tlhe company is unable to comply wich chis requirement due to a ch 0
tman;m pe.nod, the company should furnish its tax recurn for that year Of'm ‘
ogether with the tax return for the year of assessment in which the.;.m gm

closed, within si :
x months from the dare of the close of the accounts. imated tax pa

As a copcession, the IRB had extended the filing deadline for an cadic ¢ Form CP 207 is available from the IRB and the instalments
months in YA 2001 and one month for YA 2002. With effect. fra \ ‘;Atm esettled by the raxpayer in accordance with the estimated tax submitced.
submission of the tax rerurns including Form R is required to b \ ku‘(‘i ;
months from the end of the financial period. CVnade A
ple 2
ny A had a financial year ending on 30 June 2014 Its basis period for YA 2014 would be
July 2013 to 30 June 2014 (12 months). It would be required to submit an estimate of
payable for YA 2014 by 1 June 2013 (ie 30 days before the beginning of the basis

- . ;

he company is also required to show the chargeable~iticome and amoun
payable in 1tf; tax recurn. In addicion, the tax return should contain such parti
may be required by the Director General in respect of the company

From Y i
trom ,tA 2_001 on_wards, the company is also allowed to furnish its rax recurn us
electronic medium or using electronic transmission, as stated in the Incme 1

(Amendpment) Act 2000
ver, a company which commences operations in a year of assessment is required

nish the estimate of ics tax payable within three months from the date of

iencement of operations.
h effect from YA 2011, the above requirement will only apply if the basis period
ntity for the year in which operations first commence is not less than six

9114-124 Deemed assessment

The rax return submitted by the company, or any person, for that matrer, is
to b.e a Notice of Assessment served on the company’on the date th:i' el
furnished. This amendment is effective from YA 2004. Accordingly, no ot
assessment will be issued by the Director General. Under s 90 Wl%ﬁié a
submitted a return, three “deemings” would arise as follows: ’

a penalty of 10% of the tax payable will be imposed under the following

1o tax escimate is furnished by the entity and no direction to make payment by

® T i
he Director General has made an assessment in accordance with the €
instalmencs had been given by the Director General

submitted.

aysia Master Tax Guide 2016 ﬂ14'124
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A 2014, where an SME first commences operations in a year of
ot and che SME has no basis period for that year of assessment and for the

' year of assessment, the SME is not required to furnish an estimate of rax

prescribed form for that year of assessment and for the two following

~ ) . .
po Prosecurlon in relation to failure to furnish such
instituted, and

an estimage | ¢ from Y

® .
tax is payable by the company for chat year of assessment

Example 3

Company B had a financial i
_ year ending 31 December 2013. It ¢
Efbriz;ry 2013. Its basis peried would be from 1 February 2013"2"”3@1%&(1
zo:r; 's)_ It would be required to submit an estimate of its tax payable fo DEC-E )
(ie within three months from the date of commencement of operatigw; %
ns),

mple
commences operations on 1 November 2014 and closes its first set of accounts on 31

016 (15-month accounts).

Form CP 20 ;
- | 4 for small and medium enterprises (SMEs) v 3 e g il
ine W-lth the Government’s initiative to spearhead economi assment g
and medium enterprises (SMEs) in Malaysia, with eff ic growth theg No No Yes Yes s 21A(4)(c)
b il 2008, new Mot required | Notrequired | Not required | Required New s
107C(4A)()

exempted from submitting their estimates of tax payable and : 3
gazzsnrs ﬁ;r two years of assessment beginning from the datre1 ot‘nclakmg yi
1008. 1nc : § e

tlr1136 jncgilr?e t;lil rl:;crl:lle tax payment has co be made only at the point ;I;J::b
not later than seven months from th , i
end. € company's fing

f the proposed amendment to s 21A(4) of the ITA

cc from YA 2015, che eligilibilty for such exemption must also fulfil the

¥ p
efe
ition whereby the SME must be resident and have been incorporated in Malaysia.
interesting to note that the term “small and medium-scale enterprise” does not

the ITA. Tt is only a phrase used for convenience in place of the lengthier

The IRB issued a letter on 9
B issuc June 2011 regarding the submissi P 20
SMEs indicating thar it is unable to identify an Si[E WS}:?nr'msswn T 3

® .
imposing a penalty on underestimated tax liability pursuant to s 107¢(

® issui i ;
suing a notification of legal proceedings for offences committed

s 12001)(6).

A ~
H:E;sucfh,. thf IRB”has amen.ded the Form CP 204 to allow a taxpayer o iufon ;
- 2 its "SME Ztatus without furnishing the estimate of tax pi ai ;el A
ndment was made in the e-Filing versi Sl
: ; g version of the form. The amencdmen
ff'orn 3 Mdrch 2011. However, the SME that does not submir 4 fo;'mmgll’t;s' [
.IrSt-ﬂeaI‘ 1s requested to submit a Form CP 204 in the secoid vear ¢ bI'Q%
; id vear to establi
;rzzs ! (i?l gSME.C[\?(/heera penalty under s 107C(10) is immsesed or notiﬁcatién .ﬁf
s under s 120(1)(f) is issued to an SME 3 o
; nde ) is | , the SME can refer to th
ranch where its income tax file is maintained to apply for the waiverr:}fel:rhza )

definition of such a company.

ympany which fails to furnish an estimate of tax payable by the required date will
ed a direccion by the Director General to make instalment payments. The

General may also institute legal proceedings against the company for the

furnish an estimate.

effect from YA 2011, the current requirement for a company, trust body or co-
society (the entity) which first commences operations in a year of assessment
ect of submission of the estimate of tax wichin three months will only apply if
sis period of the entity for the year in which operations first commence is less

However, an SME wi :
; ill not be -
entitled to the special treatment of nor submite months.

estimated tax payable if more than:
of the tax payable will be imposed under the following

a penalty of 10%
ons:

® g ; ; R
50% of its paid-up capital of its ordinary shares is directly or indirectl
) 1o tax escimate is furnished by the entity and no direction to make payment by

by a related com
pany
instalments is given by the Director General

& (e . .
50% of the paid-up capital of the ordinary shares of the related con
on to failure to furnish such an estimate has been

directly or indi
ir .
y ectly owned by the firsc mentioned company, or e B lati
® no prosecution in relati

instituted, and

] o, - ;
50% of the paid-up capiral of the ordinary shares of the firsc mentic
® ax is payable by the entity for that year of assessment.

company and the relared T L oo
company. ated company is directly or indirectly owned by a
um of estimated tax payable

1 YA 2001, the estimate of tax payable was to be not less than the amount of tax

jable for YA 1999.

“Relat #

ordi;are;l hates o anos o gy Foy Which hes paid-up capital LS
of more that RM2.5 milli o = : X

year of assesomment a 5> million at the beginning of the basis period !

14-124
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The Administra

[tll]] eftect from YA 2002, the estimate was to be not less than th " et
or i ‘ W € revised o nan

r e estimate of tax payable (where no revision was made) f fevj hen 2 chang
preceding year of assessment. or the of asse:sm(?ﬂ

assessment,
; yea[ (¢
yA 2012, the directive payment is deemed to be the revised estimate of tax
which will be used to determine che increased amount of tax under s
\ This increased amount of tax is imposed if the difference between the
A - vinal tax estimate/revised tax estimate exceeds 30% of tax payable.
and the 0118

inistrative Provisions

n accounting period is notified with a revised rax estimate for a
t, ocher than in the sixth or ninth month of the basis period for

Notwithstanding the above, if a company anticipates that the egg

fora year of assessment is less than that of che preceding year i:snmate 4
requesr for a lower instalment scheme. The request should b:‘.‘ rnn?y .
the estimate of tax payable is furnished to the IRB and it will ?3 .
IRB on a case-by-case basis. "

ment payment scheme

mated tax payable must be paid in equal monthly instalments (determined
to the number of months in the basis period) by the 10™ day of each month
from the second month of the basis period for the year of assessment.

ary 2015, the due date for making payment of monthly
ded from the 10” to the 15" day of the month.

In order to provide flexibility to companies, with effect from YA 2
allowed to estimate its tax payable to be not less than 85% of cheOQG’ g
gssessmentl’s es.timate or revised estimate (s 107C(3)), On 2 Septembptece
1ssued Guideline 2/2008 to clarify the circumstances in which o
subn.ut a tax estimate lower than the abovementioned 859 t;n . i
considered. Such applications on the basis of the following factor. rEShqld
by documentary evidence: T

effecc from 1 Janu
nts has been exten

® cessation of business
ample 4
: y C's financial year and was 30 June 2013. Its basis period for YA 2013 was from 1 July

30 June 2013
~2.ed tax payable of Company C would have to be settled by 12 monthly instalments.

+ stinstalment would be due on 15 August 2012,

® income has been significantly reduced or no longer received due co-
— income-generating assets have been sold -
— DO NEW Projects
— loss of major clients or contracts

— lncrease 1n operating costs resulting in significanc reduction of

margin er, for a company which commences its operations in a year of assessment, the

ed tax payable must be paid in equal monthly inscalments (determined
ding to the number of monchs in the basis period) by the 10™ day of each month

— disturbance to business operations due o fire or natural disaster
ing from the sixth month of the basis period for the year of assessment.

companies under winding-up
companies taken over by way of mergers and acquisitions

companies having substantial carried forward losses/capirtal alisvrances le5

: ple
any D commenced operations on 1 February 2013 with 31 December 2013 as the
cial year end. Its basis period would be from 1 February 2013 to 31 December 2013 (11
ths). Company D would be required to pay its estimated tax payable by 11 monthly

ments. The first instalment would be due on 15 July 2013.

change in accounting period resulting in shorter basis peridd; and
)

companies have been granted rax incentives such \ag ploneer staru

investment tax allowance. -
F 2 .

‘ or YA 2002-YA 2005, the estimare shall not be less than the revised estim

estimate of tax payable (where no revision was made) for the immediately p
year of assessment. .

- h
ll payments must be made usin,

wment of tax can be made in any of the following manner:

g the prescribed remittance slips (CP 207). The

FOI' YA 2001 the estimat& Of ax ayﬁble h ll
3 ) 0
| . - )) p sha. not be IESS th&ﬂ thf.‘ amount ¢

Under s 107C(8), the DGIR may direct the instalment payments for esrimares
payable forl a year of assessment. Pursuant to Public Rulihg No 7/2011 “Noti
of Change in Accounting Period of a Company/Trust Body/Co-operative Society”, d
DGIR may direct as such under the following circumstances: 9

by pose, or
via the payment counter. In addition to the IRB’s payment counter, payment
can also be made at any Bumiputra-Commerce Bank Bhd or Public Bank Bhd

branches in Malaysia.
ere any instalment amount due and payable has not been paid by the due dare or
(a) fﬂiiyre o furnish the estimated tax payable at least 30 days before d e date specified by the Director General, a 10% penaley will be imposed.
beginning of the basis period of a year of assessment BVised estimate of tax payable
vised estimate of tax payable may be furnished to the IRB in the sixth month of

(b) the estimated rax payable furnished by the taxpayer is less than 85% of the &
basis period of a year of assessment. As a concession for YA 2001, che IRB allows

estimate/revised tax estimate for the preceding year of assessment

114-124
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two additional revisions to the estimate of tax payable whereby the
option to choose to revise the estimace on either the third mongh
"

month of the basis period of a year of assessment. Following from RM
remaining instalments have to be revised accordingly. ' 540,000
\under an assessment 300,000

ate of tax payable 200,000

Example 6 ; 150,000

Company E had a financial year ending on 30 June 2013. its basis period. 500,000 __50,000

2012 to 30 June 2013 (12 months). The estimated tax payable for YA 207 5,000

The monthly instalment of RM10,000 would commence from August Zm” y
of tax payable of RM190,000 was furnished on 26 December 2012. The rem
would have to be revised as follows: T

10% Qn excess

.t alance of tax o
E YA 2001, the balance of tax payable (after takmg into account th;
" aid) ;mder the deemed assessment provision would be due .anl
£ the submission of the tax return (ie the last day of the sixch

-counting period) by the company.
g the close of the accounting p T

Revised estimate of tax payable
Instalments paid (August-December 2012), ie RM10,000 x 5
Balance of instalments payable

mstﬂlmEIltS P
o the due.date 0
cote followin il
-fthﬁ Y}i 2003, the extension of the subrmssmn_()f the tax ret b
hL}T)m the end of the financial period also applies to the payment o
‘thi 1

Thus, the monthly instalment payment for the remaining 7 months (je
RM140,000/7)

the tax payable.

e company fails to pay the t
by 10% and will be recovere
ng unpaid upon the expiration 0

by 5%.

ax by the due date, the balance unpaid will be
d as if it were tax due and payable. Any balance
f 60 days from the due date will be further

While a concession was also given in YA 2002 whereby the company was
additional revision in the ninth month of its financial period, this conce
remain with effect from YA 2003. Thus, in addition to any revision made i
month, che company will be allowed to revise the estimate in the ninth mg
financial period. The revision must be made by submitting the Form CP 2 . dit as set-
Budget 2016, it was proposed that with effect from YA 2016, it is comp s 125 Utilisation of companies’ income tax credit a
company to furnish Form CP 204A through e-Filing. 1 p
0

Fom Co 3045 shuld sty e e s g (GPHDN 2/2010) issued by the IRB on 30 December 2010 states that
ne ,

Form CP 204A should only be furnished together with the novif'cation |
204B) if the change is notified in the sixth or ninth month of rhc basis perig
year of assessment.

credit due to: -
excess of payment on the date an assessment arises

Where the revised estimate exceeds the tax instalments paid for the b tax discharged, and
difference will be payable in the remaining instalments in equal proportion.
the tax instalments paid for the year exceed the revised estimate, the ren
instalments will cease immediately. However, if the lower revised tax estimate
to a change in accounting period (shortened) and the notification is notified afte
end of the basis period, the revised estimate will not be accepted. The ori
monthly instalment shall continue until the date of notification of the
accounting period via Form CP 204B is received by the DGIR. Whereas, whet
accounting period is extended, the instalment to be paid for the extended accous
period is the original instalment. The monthly instalment for the extended
shall not be less than the monthly instalment for the original accounting period.

) tax credit claimed under s 110 or 51 of the Finance Act 2007,

iabilities i i ner:
st be used to sectle all income tax liabilities in the following man

i i r current and
income tax arrears (inclusive of increases in tax) due and payable fo

previous years of assessment

L dine debts (inclusive of increases in tax
R i s in tax due and payable under s 107B and

) due and payable under s 108

® overdue instalments and increase

07 C. )
y tax deductions or instalment payments under s 107, 107B or 107C of che

i i rigation or
T curtent year assessment and advance payments in respect of investig

it cases are not considered as tax credit. R
nideline also states that in line with s 111(1.1A), any ex{ce_ss tax ecsrei nl tax)yﬂnd
sed by the DGIR to set off RPGT arrears (lnChlSIV(li 0 mcrf.:astax o
roleum income tax inclusive of overdue instalments and increases 11 :

€14-125

If the tax payable under an assessment for a year of assessment exceeds the
estimate of tax payable or the estimate of tax payable (where no revision was m
an amount of more than 30% of the tax payable under the assessment, the differen
will be liable to a penalty of 10%.

T4-124 © 2016 Commerce Clearing House (Malaysia) Sdn B
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An application needs to be made to the Collections Branch to re

: o <on should: '
credit (after considering the above-stated set-offs) to be utilised to

quest ap; .
ine specific claims for deductions, allowance, reliefs or rebates
M

set off:
® non-overdue instalments for the current and subsequent years of ac

xal ‘nise written analyses or detailed statements for disallowable items in the
uti

@ tax within the same group of companies. i unts, and
cto

ide a written disclosure if a differing position or stand is taken in respect of

For applications made to utilise the tax credit among companies wighin
. 3 5 % 5 1

group (excluding associated companies), the following documents are ™
)

provision of the ITA.
along wich che application letter:

Public Ruling No 8/2000 provides by way of illustration some examples |
o the circumstances or situations where a person may be considered lia_xble tor
o, Bxtracts of the examples (which are not intended to be exhaustive and

respect of each example is intended as a description only and should not be
. as a classification of the type of offence) are as follows:

(1) Organisational structure indicating the relationship becween the ¢
the excess tax credit and the recipient company within the same 810

(2) For a local company:

(a) board of directors’ resolution bearing the company's comm,
signed by all the company’s directors to authorise the transfer
tax credit, and i

ple 1: Omission of income

ad a duly completed return for YA 2013 on his own behalf. He declared income

carrying 01 of a restaurant business only. It was discovered during a tax audit 'Fhat he
Jr*d 715 income from the business of selling imported gift items and souvenirs that

n cairying on for the past five years.

be liable to prosecution for wilful evasion (s 114(1)) for omitting his income from the

o) selling imported gift items and souvenirs in his return for YA 2013 and relevant

years. |
& I|

: D : nple 2: Preparing or maintaining false books of account or ‘
914-126 Power of access to buildings and documents P ords

To facilitate the IRB’s tax audit work, the Director General or an authe sis _ accountant employed by XYZ Sdn Bhd. He heads the accounting department. He

expected to be provided with reasonable facilities and assistance in ~he exere mpletes the income tax returns of the company. For a particular year, on the

pesers.See Y4220 toncetals, ions of Mr C, a director of the company, he reclassifies certain entertainment expenses

iti i - ] . npany (which are not allowable for income tax purposes) as purchases of goods and
Tn addition, Wlth effect from 1 Januaty 2000, the penalties iimiposed on p By.i-:dei);lg so, he manages to understate the tax liability of the company by more than
obstruct or hinder the Director General or his authorised officers from pe - -

i " . - : This is discovered during a tax audit.
Fhen- duties under the ITA will be increased from a fine of ot more than RM ( may be liable to prosecution for wilful evasion (s 114(1)) or for making an incorrect
imprisonment for a term not exceeding one year or both to a fine ranging -13').. )

REM1,000 and RM10,000 or imprisonment for a term not exceeding one year or b

(b) certified true copy of Form 49 (s 141(6) of Companies Act 1965 (
by the company's secretary with his/her full name and address,

(3) For a foreign company:

(a) deed of assignment, or

(b) board of directors’ resolution pertaining as stated in (2)a) above.

The date of ucilisation of tax credic will be the date on which the applicari
received by the IRB together with the relevant documents mentioned above, .'

GPHDN 2/2010 replaces Guideline 2/2008 issued by the IRB on 2 Septem

Mr C, may be liable to prosecution for assisting another person (the company) to

ax by authorising the preparation or maintenance of false books of account or other
174(7)).

ountant, Mr B, may be liable to prosecution for assisting another person (the company) to

by preparing or maintaining false books of account or other records (s 114(1)).

914-127 Preparers of returns/advisers

With effece from 1 January 2000, the person who assists in or advises with r
the preparation of any return that resulrs in an underscatement of the tax liab
another person will be liable, upon conviction, to a fine of not less than RM2,000°
not more than RM20,000 or to imprisonment for a term not exceeding three
both unless he/she satisfies the Courr that the assistance or advice was gi
reasonable care, on the basis of an interpretation of the cax law, or the decision
tax case or in a ruling and that interpretacion is one at which any reasonable pes
with his/her knowledge and experience would have atrived. The person sho
acted in good faith in the light of all information available after making r
inquiries.

.
N

mple 3: Final accounts prepared from estimated or

us figures

oprietor, Mr C, who has not kept proper records or books of account, engages a
er to prepare the final accounts and to complete the income tax return. The final

114-126 © 2016 Commerce Clearing House (Malaysia) iysia Master Tax Guide 2016 4-127
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accounts and the return are si : 4

that no proper books of acecs:igr:tesa?fgdbseﬁnlfr;idbby Mr C. Buring a ek audit, j n, forwards the claim in the appropriate form duly completed and signed by the
final accounts are either estimated or fictitious ‘;,] ¢ the company. During a tax audit, it is discovered that there is insufficient
them. ; ation to support the claim. The figures upon which the claim is based are found to be

d and some of the expenses included are not related to the research project.

pany may be liable to prosecution for making a false claim in the return (s 114(1)) or for
an incorrect return (s 113).

or of the company may be liable to prosecution for assisting in the preparation of a

ot has resulted in the understatement of the company’s liability for the payment of tax

Mr C and that many of the
thout any docume-ntslremmg

The bookkeeper may be liable to i
_ prosecution for assisting in the pre 7 :
results in the understatement of his liability for the payment of r:x (fi;iztr(‘;:)?er €

Mr C may be liable to prosecution for ]
making a false statement or entry i
well as for failure to keep sufficient records (s 82) (see Public Ruling Ncﬁlszgc;'g):gm

g;) an./ord any inference of dishonest intention, the bookkeeper should haye :
ﬁ,—:; {r:jc[ ::nc;u; ftisict:ii ethﬁegftare prerfa;eg from incomplete records and that’ﬁn;sa 5
_ supporte ro :
estimates rhat. are justifiable ﬁpothemgepde?‘:;;iclgrz; 0;;?{”;:2”25 5‘;9 bared ey
;v,.helre appr.opr.rate, showing thf-? basis for the estimates. Similarly, Mr C Zf.oﬁsw 3
isclosure in h!s‘ tax computation. Failure to make a disclosure on th b:ave_
be regarded as indicative of dishonest intention, " par ol e

on should be taken against the tax agent as he has acted in good faith and the
<tatement of the company's liability for the payment of tax essentially arises from the
entation on the part of the company’s director.

mple 6: Non-disclosure by person on whose behalf a return
pared

agent coinpletes a return on behalf of an individual who has verbally confirmed that his
e 2 income. After the return form has been signed by the individual, it is dispatched on
fehei by the tax agent. Rent of RM12,000 received by the individual's wife is not included
iy return as this has not been disclosed to the tax agent.

widual or his wife may be liable to prosecution for evasion of tax by deliberate omission of
in the return (s 174(1)).

on should be taken against the tax agent as no inference of dishonest intention can be

Example 4: Claim not supported by documents

A tax agent is engaged to i
prepare the tax computation for a compa
e . 5 ny. The
L?ch;L;Bdéég%pgns!esd of RM80,000 provided by the company clegrl_yyincli(:aiz.‘j:::‘:Hggi
i is included therein. The tax agent makes an i i -
of the receipt, advising the com e rael A
of the ; pany that only donations made to
;ﬁt;:fr: unger sh43(6) would be eligible for deduction. The companyacpcz:grm
onation had been made to an approved body and i
obtaining a receipt for it. In view of i i e for 10
: the impending due date for the issic
: . : submis
an :alyirTg on that confirmation, the tax agent makes the relevant aclj'zlsat?nw $
Ljoga ion in the tax computation. It is discovered during a tax audit that }chérz; Q)
nderstatement of the company’s liability for the payment of tax as the dor-
v

made to a non-approved body, about whi
agent subsequently Y which the company has neglected tc i, form

gainst hirm.

imple 7: Mistake or error in return
consultancy firm is engaged to complete a return on behalf of a company. The tax
tation indicating a tax liability of RM144,144 and the duly completed return are |
ed to the company for review and approval. The return is later furnished to the IRB by
on behalf of the company. In the return, the tax liability is erroneously stated to be
1,414. Nevertheless, settlement of tax liability is made by the company on the basis of
rrect figure; the retum is accompanied by a cheque for RM24,144 (RM144,144 less
20,000 previcusly paid by instalments). The understatement is not detected until a tax
carried out two years later.
e the correct amount of tax is paid despite the error in the return, there should be no
e of dishonest intention. No action should therefore be taken against either the company
e firm.
| the company and the tax consultancy firm should have exercised care and diligence in
king and ensuring that the return is correctly completed. _
settlement of tax had negligently been made on the basis of the incorrect figure, action may be
lered against the company under s 113 for making an incorrect return.
ere is evidence to indicate that the understatement is made other than unintentionally (eg
have been previous or subsequent incidents of a similar nature in the same case and/or a ‘
of frequent occurrences of a similar nature in a number of other cases), then action may
onsidered against the tax consultancy firm under s 174(1A).

The company may be liable to i ;
5 prosecution for maki TSRS . i
making an incorrect return (s 713). ! "9 8 fetse claim i e yetariiSe

Example 5: Claim for deductions or i i -
: S ' 1
ki, or incentives not support

% :
asst:; n;:gent is ehngaged to prepare a company's income tax return for a parti
i Oe]ecn:é A dn:zct(:jr (c;f thle company provides a statement (confirmed by hifn
search and development (R & D) expenses i d

the tax agent to make a claim f : eriD o
or double deduction for the R & D ex 3
' . ] enses, The tax
:S;lssslthe drre;tor of the reql.urements and conditions for a valid claim Ender 5344 of
» being satisfied with the director’s confirmation that the company is eligible for the

114-127
114-127
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The Ieeome .
me Tax (Amendment) Act 2000 seeks to make chan
865 to tholE o taxpayer did not submit the returns within six months from the financial year end
assessment, the records would need to be kept for seven years after the end of

self-assessment
system an ; 2
¥y d current year basis of assessmenr in

r of
in which the return is furnished.

T4-128 Basis periods ,

ample 2
ny had a financial year ending on 31 December 2007. If the company submitted its
0 31 May 2009 instead of by the due date of 31 July 2008, it would be required to

This will be g
of significance to an investment holding co )
3 mpany Whl(’h J
Ma
records (for the financial year ending 31 December 2007) up to 31 December 2016.

financial
year that ends )
effective from YA 2007 on a day other than 3] Decembper.

Overlapping of basis periods

Bronically readable form

ayer who keeps records electronically must retain them in an electronically
‘forrn and ensure that they are readily accessible and convertible into writing.

et if the records have been otiginally kept in a-manual form and subsequently

ed into @ electronic form, they must be retained in their original (manual)

Xp

914-130 Filing of prescribed forms

With effect from
YA 2001, the Dj
r , irector Gener;
er _thp ITA to be furnished on an el nf_ffdl . allow gy forcy
transmission. cetronic medium or by way of

er records” includes:

buoks of account recording receipts and payments or income and expenditure
s invoices, vouchers, receipts and such other documents as in the opinion of the

Director General are necessaty to verify the entries in any books of account, |

W any other records as may be specified by the Director General.

addition, a com .
2 any's .
panys return furnished ro the Director General ha b lbnf
S to be ] E £
: ce of retention
line with the CA 1965, all records that relate to any business in Malaysia must be

and recained in Malaysia,

. 5 S ﬂhwe i'jl
p g C p m S5,
S exem [e(] “H[[l II a[[([e(! accounts W1 ][ the 01 anies l() l b € ¥ FI'O YA 0

Malaysia
1a, the company j :
will only be req:jireg{/ Itsom)tt:eq-u red to comply with s 77A4). dtstead, th ‘
su : W5 o ]
accounts, MIL 1ts tax return based on ngas nan’o; i: C inalties
Ny mn i
| With effect from 1 January 2001, the penalties for failure co maintain proper records

the business operations will be increased to a fine of not less than RM300 and not

than RM 10,000 or to imprisonment for a term not exceeding one year or to

9114-131 Record-keeping

Time period
[14-132 Issuance and appeal against assessment

§Sliance of an assessment

effect from YA 2001, where a company fails to submit a return for a year of
ment, the Director General may issue an assessment based on his best judgement

Example 1
of the company’s chargeable income.

S i :
ompany had a financial year ending on 31 December 2007

The company would 7
2014, ? be required to keep its records for this financial year up to 31
3T D

peal against an advance assessment
ne with the current year basis of assessment, with effect from YA 2000 (CYB), an

al against an advance assessment can be made within three months of the year of
sessment following the year of assessment for which the advance assessment is made.

114132
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1f a company which is not entitled to deduct tax from a dividend, issues to any
] Gf its shareholders a certificate which purports to show that tax has been

914-133 Malaysian tax imputation system

With effect from 1 January 2001, the s 108 imputation system was repls
martching of tax payments and tax deducted from dividends based on the
year end of a company. The details of the mechanism are discussed belgy

;;dgducted.

Director General may, in his discretion, for any good cause shown, remic the
‘or any of the amount of debt due under the appropriate circumstances, and |

che amount remitted has been paid, it will be repaid. This is deemed to have

® fom YA 2001.

- where the following circumstances arise:
cher,

Compared aggregate consists of the following:

Balance of s 108 credit brought forward
Add:  Tax paid
Add:  Tax set-off under s 110
less;  Tax refund under s 111 instalment payment under s 107C, and

| refund of tax unders 111,

The term “‘tax paid” refers to any payment of tax made by the company in

period for a year of assessment whether or not paid through instalments under s iy yirector General may revise the compared total, the compared aggregate or the s

)
ance including repayments of the debt arising from the shortfall and |

less payments (if any) in respect of: : -
n notices issued as he deems appropriate.

the tax payable for YA 2000 (CYB) and prior years of assessment
Ities i sed under s Wition, if a péreon fails to render a statement (Form R), a fine of between RM200
Sy PR e Ve LIRR R LI 2,000 ot imprisonment for a term of six months ot both may be imposed

any increase in tax under s 103, 107B or 107C, or

any excess or any increase on the excess under s 108. .7\~ K is required to be submitted to the IRB within six months following the
fa company’s accounting period. For YA 2001 and YA 2002, the deadline for
on was the same as the submission of the Form C, which was eight months
| seven months respectively from the close of the company’s financial year. With

from YA 2003, the extension of the submission of the Form C within seven ‘

s from the end of the financial period also applies to the submission of the

The tax set-off under s 110 is restricted to the amount of the tax on the
income of the company less any rebate under s 6B or any relief under s 132/133

The tax refund under s 111 refers to the refunds made by the Government in QO
of overpayment of taxes. Section 108(14A)c) was introduced to take gf

January 2001 for the remission of tax under s 129 of the I'TA to be taken inca
in the computation of compared aggregate and compared total. [Now
108(14A)(c) has since been substituted by the Finance Act 2007 .}

e concept of the s 108 balance, Compared Aggregate, Compared Total, and
Form R would no longer be relevant afcer 31 December 2013 with the full
rtion of the Single-Tier Tax System (see §14-136).

Compared total

This refers to che total rax which the company was enritled o ‘ieduct and
to have been deducted from the dividend paid, crediced or distributed
shareholders in the basis period for that year of assessment.

134 Set-off for tax deducted

ect from YA 2001, the Director General is allowed to make an assessment or

onal assessment on the shareholder of the company where the dividend had been

uted although che company had made no payment or insufficient payment in
of:

Where the compared total exceeds the compared aggregate, the excess i
becomes a debt owing to the Government and payable at the end of the sixth
from the date following the close of the accounting period. No requisition not
be issued by the Director General. If the debt is not paid by its due date, a pe
10% is payable.

| instalment payments under s 107C, and

Where the compared aggregate exceeds the compared toral, the excess is caff ' shortfall under s 108.

forward for franking future dividends. hareholder will be assessed on the net amount of the dividend received with no l

ponding s 110 set-off given to him/her when computing the tax payable for the |
Sessment. |

The Director General may issue a requisition notice {(which may include a p
exceeding the amount of that shortfall) under the following circumstances:

this proposal seeks to counteract any tax benefits obtained by the
w0lder, chere appears to be a double taxation on the income of the company since
tanding taxes of the company remains as a debt owing to the Government.

@ If the company fails to furnish the statement or provide the
information and the Director General is of the opinion that the comp
distributed dividends in the basis period for that year of assessment, and

ysia Master Tax Guide 2016 114-134
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