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Moreover, the registered mortgagee has priority over any unregistered mortgages,
whether or not pre-existing the registration of the mortgage.'”

Both the MSA 1995"* and the 1993 Regulations'®® further strengthen the protectiop
of the registered mortgagee by establishing that the ship’s cancellation from the regjs.
ter'”® will not affect the entries of any undischarged mortgage on that ship or any shage
in it.

193. See Black & William [1895] 1 Ch 408, a case decided under the MSA 1894, See A.R.M. Fogartys
Merchant Shipping Act 1995 (2nd edn, Lloyd’s of London Press 2004), [1.112]. Also, for a view on tht
ranking of registered mortgages with regards to maritime liens, statutory liens and possessory liens, see furthet
[1.115]-[1.117]. Concerning the latter, see the recent High Court of New Zealand decision in Babeach
Fitzroy Ltd v The ship miv Southern Pasifika [2012] NZHC 1254; [2012] 2 Lloyd’s Rep 423, Cf. Chapter 12
pages 488-491.

194. 5 16(4).

195, Reg 63, b

196. See reg 56 of 1993 Regulations for circumstances giving tise to the termination of a ship$
registration.
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1. INTRODUCTION: SHIPPING AND
INTERNATIONAL TRADE

Thousands of commercial vessels sail daily across the oceans, operated by companies
incorporated in different jurisdictions, under charterparties and bills of lading imposing
du_t'les and liabilities on all parties concerned. These vessels are built by hundreds of
shipbuilding facilities and have to comply with a multitude of international, regional
and national regulations in order to call safely at a worldwide network of commercial
ports. The shipping industry as a whole employs millions of people worldwide and
feeds a great number of service providers and public servants. However, the purpose
of the world’s commercial fleet, the main reason why vessels are built, registered,
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chartered and insured is not marizime at all: vessels sail to carry goods bought in gpe
market to be sold in another. The real purpose of the entire commercial shipping indug.
try and its regulatory and contractual framework is to make international trade possible,
safe and efficient.

This chapter will give a brief overview of the basic concepts of international commer.
cial sales on shipment terms in order to provide the reader with the commercial back.
ground to understand shipping law as a whole better.

2. INTERNATIONAL COMMERCIAL SALES ON
SHIPMENT TERMS

International trade law is a specialist area of commercial law dealing with the sale of
goods for commercial purposes. Contracts for the international sale of goods may be
further divided into three main groups depending on the mode and place of delivery of
the consignment sold: E zerms' (or ex works contracts), D terms® (destination/arrival op
delivered contracts) and shipment terms.” Broadly speaking, the delivery of the goods ig
made at the seller’s premises in EX terms, at the buyer’s premises in D rerms and gener-
ally on board a vessel at the loading port in shipment rerms. The following pages are ded-
icated to the identification of the main features of this latter type of commercial sale,
where the link between the sale contract and the shipping documents becomes more
complex.?

(a) The Contract and its Terms

In current commercial practice, sale contracts are concluded by exchanges of short
e-mails, faxes or telexes, confirmarion notes focusing mainly on the description of the
goods to be sold and the main delivery and payment terms. Very often though, thess
notes provide for express incorporation of one of the Incoterms® and/or longer und
considerably more detailed standard forms such as the ones provided by trade associ-
ations like GAFTA® and FOSFA.” These forms — when correctly incorporatad by refer-
ence — constitute a second layer of contractual clauses with an equally binding effect
between seller and buyer. It is not uncommon for these forms to ifi‘orporate further
terms from other standard forms or in-house models, rules and/or procedures which

1. EXW in Incoterms 2010 language, see fn 16 of this chapter, Common in practice are also “ex store” and
“ex warehouse”.

2. The current Incoterms D terms are as follows: DAT (Delivered At Terminal), DAP (Delivered At
Place) and DDP (Delivered Duty Paid). The terms DAF (Delivered At Frontier), DES (Delivered Ex Ship)s
DEQ (Delivered Ex Quay), DDU (Delivered Duty Unpaid) as they appear in Incoterms 2000 have in fact
been replaced by the new DAT and DAP above. Incoterms 2000 can still be used if the parties to the con-
tract choose to incorporate them.

3. C.i.f, c.&f and fo.b. contracts; in Incoterms 2010 language the shipment sales for maritime transport
are CIF (Cost Insurance and Freight), CFR (Cost and FReight), and FOB (Free On Board); for other means of
transport FCA (Free CArrier), CPT (Carriage Paid To) and CIP (Carriage and Insurance Paid to) should be
used.

4. See in general F. Lorenzon, C.i.f. and fo.b. Contracts (5th edn, Sweet & Maxwell 2012) (hereinafier
“Lorenzon™).

5. See page 95.

6. The Grain and Feed Trade Association.

7. The Federation of Qils, Seeds and Fat Associations Ltd.
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will come o form a third layer of contractual clauses.® In this millefoglie of contractual
clauses, identifying the exact terms agreed upon by the parties may not be
sraightforward.’”

The importance of the correct ascertainment of the parties’ intentions is, however,
pgramouﬂt since it is essential _at the very early stages of any claim to establish — for
example — the correct law applicable to the contract and the correct forum where the
claim should be brought.!® Because of the number of contractual layers forming the
agreement of the parties, it is not unusual to have clauses in the confirmation note
interacting with clauses in one or more of the standard forms or rules incorporated by
reference. In these circumstances it becomes crucial to identify correctly the relation-
ship between the various layers of the contract. The basic principle here is that the arbi-
trator or judge will try to identify the intention of the parties as it appears from the
contract.'! Hence, if the contract contains a clear hierarchy clause making one layer
prevail over the others, the clause will be given full effect.’”” Where no hierarchy clause
is drawn up, the principle is that where there is clear conflict between two clauses,"
specially negotiated terms would prevail over standard terms and conditions of sale.!*
The rule is appavently simple but when, as often happens, the confirmation note
incorporates gencval terms and conditions of sale which in turn incorporate standard
additional clzuscs containing ad hoc amendments, the relationship between the various
Jayers of *he, contract may become less straightforward. Occasionally the courts have
refused to uphold the validity of the incorporation of unusual'® or unreasonable’
clavse:  but — it is submitted — this string of authorities should be read cautiously and
w1 reference to the special circumstances of the cases concerned.

It may be worth at this stage discussing the incorporation of the International
Chamber of Commerce’s (ICC) Official Rules for the Interpretation of Trade Terms (more
commonly known as the Incoterms'”) and the effect of their incorporation into the con-
tract. The Incoterms (2010, in their latest edition) are a set of standard trade terms
compiled by the ICC. They are not, nor are they meant to be, an internatioenal conven-
tion and are regarded — at any rate under English law — as just another set of standard
forms. From this it follows that under English law the mere agreement that a contract is
fixed “on c.i.f. terms” is not enough to trigger the application of the Incoterms and
that, once correctly incorporated, they become just another layer of the contract to

8. E.g. FOSFA 54 11 31-33.

9. See Tekdata Interconnections Lid v Amphenol Lid [2009] EWCA Civ 1209; [2010] 1 Lloyd’s Rep 357;
and Claxton Engincering Services Ltd v TXM Olaj-és Gdzkutaté KFT [2010] EWHC 2567 Comum; [2011] 1
Lloyd’s Rep 252, See also Proron Energy Group SA v Orlen Lietuva [2013] EWHC 2872 (Comm); [2014] 1
Lloyd’s Rep 100.

10. See Chapter 1.

29111 (.I_gfmri’es Robert Leader and Henrietta Ada Leader v Duffey and Amvait Edmond Ray [1888] 13 App Cas
i

12, Pagnan SpA v Tradax Ocean Transportation SA [1987] 2 Lloyd’s Rep 342.

13. English courts, however, will seek to construe every contract as a whole and if a reasonable commercial
construction of the whole could reconcile two provisions (whether typed or printed) then such a construction
could and should be adopted; Bayoil SA v Seawind Tankers Corp (The Leonidas) [2001] 1 Lloyd’s Rep 533.

V4. Indian Oil Gorporation v Vanol Inc [1991] 2 Lloyd’s Rep 634.

15. OK Petrolewm A.B. v Vitol Energy S.A. [1995) 2 Lloyd’s Rep 160,

16. Ceval Alimenzos SA v Agrimpex Trading Co Lid (The Northern Progress) (No 2) [1996] 2 Lloyd’s Rep 319.

17. International Chamber of Commerce, Incorerms 2010: ICC Rules for the Use of Domestic and International
Trade Terms (ICC 2009), ICC publication n. 715E; in force from 1 January 2011.
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which the ordinary rules of construction discussed above apply.'® It is therefore Crucig)
for the parties who intend to make use of Incoterms not only to incorporate expressly
the right Incoterm'® of the right vintage,2° but also to draft a detailed confirmation noté
to record the special terms agreed between them for the particular transaction at stake.

(b) C.i.f. and f.0.b. Contracts and Carriage Arrangements

Once the terms and conditions of the agreement between the parties are located and
identified, it becomes necessary to illustrate the key features of commercial saleg on
shipment terms. First of all it must be made clear that both c.i.f. and f.o.b. sales are
shipment contracts where the duty of the seller as to the delivery of the cargo is fulfilleq
by shipping goods on board a vessel (or procuring goods shipped on board a vessel)
rather than by handing them over to the buyer at the port of discharge. But whereas the
duty to procure the cargo always rests with the seller, the duty to fix a vessel suitable to
carry the cargo from the port of loading to the port of discharge does not always follow,
Generally speaking, in c.i.f. (or c.&f)) agreements it is the seller who is under the obliga-
tion to fix the vessel whereas in bare (or straight) f.o.b. sales such duty falls on the
buyer. Particular care, however, should be taken with regard to f.0.b. contracts where
in practice — such default position is often amended by way of contractual variations the
most common of which is often referred to as “f.o.b. of the classic type”.2! In i
“classic” form the f.o.b. contract provides for the seller to conclude a contract of car
riage as an agent for the buyer, at all material stages the original party to the contract of
carriage with the carrier; the commodity will be still invoiced by the seller at f.0.b. rate
but a commission for the fixture is usually added as a separate item. Another common
alternative may be referred to as “f.o.b. with additional carriage services” where the
seller fixes the contract of carriage with the carrier in his own name and then transfers
its contractual position by endorsing the bill of lading. In this case again the commodi*tv
is invoiced at f.o.b. rate and freight and commission are charged separately or speci
cally itemised. Distinguishing between c.i.f. sales and the various sub-types of *.0.b.
terms is crucial both for (i) understanding the apportionment of the risk of morker fluc-
tuations between seller and buyer and (ii) for the identification of the terms of the con-
tract of carriage governing the cargo claim in case of loss of or damage t= 1the cargo.?

(1) The risk of marker fluctuations

Because of the timing of international commercial transactions — where sale contracts
(and price) may be agreed upon long before or indeed long after the actual date of ship-
ment — and the high volatility of the freight and insurance markets, selling on c.if

18. For a case of construction where CIP Incoterms 2000 were incorporated together with a set of rules
for the specific trade concerned see Stora Enso Oyj v Porr of Dundee [2006] CSOH 40; [2006] 1 CLC 453. It
must be noted that this approach to the Incoterms is not necessarily followed in some civil law jurisdictions
where contracting on c¢.i.f. basis alone may be deemed to be enough to incorporate the CIF Incoterm in its
entirety.

19. In case of carriage by air on CIF terms, for example, it would be advisable to incorporate the CIP
Incoterms 2010 rather than the CIF term, specifically designed for maritime transport.

20. Incorporation of CIF Incoterm may in fact not be enough to prefer Incoterms 2010 over Incoterms
2000 whereas — it is suggested — reference to the “CIF Incoterm in force at the date of the conclusion of the
contract” would indeed suffice.

21, See Lorenzon (fn 4), [9-001] and ff.

22, See Chapter 5.
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g means retaining the risk of fluctuations of effectively three separate ma'rkets (the

mmodity, the freight and the insurance) whereas opting for an f.0.b. solution lea}ves
Y ations in the freight and insurance markets for the buyer to bear. This is particu-
ﬂufmsigniﬁcant when comparing a sale on “f.o.b. terms with additional carriage ser-
1§ry” with a c.&f. contract: both arrangements see the seller providing the fixture and
P for it as agreed with the carrier; however, where the c.&f. contract involves an
pay.lr?gqume by the seller who catries the risk of any increase (and the benefit of any
au;chtion) in the cost of carriage, the f.o.b. seller would be immune from any such fluc-
* tions: he may well have negotiated and paid for the contract of carriage but the risk
g; the benefits of variations in the freight market would clearly be for the buyer’s

ferm:

account.”

(i) The parties to the contract of carriage

Identifying correctly which of the parties to the sale contract is also a party to the car-
riage contract allows for the correct identification of the terms on which this contract is
concluded, i.e. the terms on which the carrier may eventuallylbe sued to recover losses
which have arisen in transit.?* From what we have seen above it follows that in ¢.i.f. and
c.&f. contrac’s the seller is the original party to the carriage contract — e.g. a voyage
charterpastyy a contract of affreightment or liner booking — and the terms of its agree-
ment vich tize carrier will always be found in that original contract.” H.owever, as soon
as a = gotiable bill of lading is transferred by the seller to the buyer in excharllge for
~.nuent, the buyer acquires rights of suit under the contract evidenced by the bill.2® _In
L‘m’s situation both seller and buyer will have an enforceable contract with the carrier
but the terms of such contract will be contained in different documents, the seller’s
agreement being recorded in the charterparty (or other agreement arrin:d at between
them) and the buyer’s in the bill of lading. The situation changes considerably when
the sale contract is concluded on f.0.b. terms. In case of bare f.0.b. contracts, where the
charterparty is negotiated and fixed by the buyer as charterer, the buyer is and will
always be the carrier’s original contractor and the terms of the agreement between
buyer and carrier will be — at all material times — contained in the charterparty, whether
or not a bill of lading is issued and tendered.?” The situation remains factually unaltered
in f.0.b. classic arrangements when the charterparty is concluded by the seller as agent
for the buyer. However, if additional carriage services are added to the f.o.b. seller’s
duty the situation is reversed and the buyer — non-charterer — will only become a party
to a contract of carriage through transfer of the bill of lading and on the terms of such
bill,

23, Scorrish & Neweastle Int Ltd v Othon Ghalanos Lid [2008] HKHL 11; [2008] 1 Lloyd’s Rep 462, [35].

24. See again Chapter 5.

25. Rodocanachi, Sons & Co v Milburn Brothers [1887] LR 18 QBD 67.

26. See Carriage of Goods by Sea Act 1992 (“COGSA 19927), s 2(1)(a) and Chapter 3. See alsc_) Tate &
Lyle, Ltd v Hain Steamship Company Ltd [1936] 2 All ER 597 and Brand: v Liverpool Bragil & River Il’la‘ze
Steam Navwigation Co Lid [1924] 1 KB 575. Where a “staight consigned bill of lading” or a s_eawa_y}aﬂl is
issued the buyer acquires rights of suit under that contract at the time of issue by virtue of being identified as
the consignee by the document itself and transfer of the document may only be necessary for the purposes of
obraining delivery 4f the contract so provides; see COGSA 1992, s 2(1)(b).

27. President of India v Metcalfe Shipping Ltd (The Dunebmia) [1970] 1 QB 289.

28. COGSA 1992, s 2(1).
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3. THE PASSING OF RISK AND PROPERTY IN THE
GOODS

The parties to every sale ¢
goods they trade in byt —
further cause for concern: t
international, political an

goods are shipped in lorries at the producers’ plant, transhipped on to barg

€S or tht-
ers, transhipped again on a seagoing vessel to be discharged at destination, Severg]
weeks after they have left the seller. While carried, the goods are in the control of ,
network of carriers,

independent contractors working neither as agents of the seller nop
for the buyer. But what happens if the goods are damaged or lost in transit> Althoygp
both the carrier (o

r its liability insurer) and the cargo insurer will provide com
for transit losses,

Pensatiop
within the framework discussed elsewhere in this work,? the identigy

nds on the answer to a rather dif.

ontract have an interest in the quality and condition

of the
when the sale at stake is an international one —

there jg .

ts cargo being lost or da
Sale of Goods Act 1979 clearly states that:

remain at the seller’s risk until the property i
However, when goods are sold on shipment te
risk and property are very seldom transferred at

“Unless otherwise agreed, the goodg
n them is transferred to the buyer »

rms the situation is more elaborate and
the same time,

(a) Risk Passes On or As From Shipment

clauses saying e.g. that “rigk ..
the oil passes the loading vessel’

place the goods at the disposal of the
buyer at the agreed point, if any, ce of delivery (e.g. seller’s warehouse)

not yet loaded on any collecting vehicle,?! whereas the buyer has the duty to take
delivery of them and bears all risks of loss of or damage to the goods from the time they
have been so delivered 3 uence of this is that the risk of transit loss
rests with the buyer from the point of collection at seller’s premises onwards.? At the
opposite end of the Spectrum, in contracts concluded on D zerms the seller undertakes

Lo arrange the carriage of the g int, if any, at the named destination
in the country of import, whereas the buyer has to ta

at the named pla

33. Ibid., A5 and B5.
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shipped goods before it has reached a binding agreement with a buyer or situatiy
where a trader might have sold goods it has yet to buy. In these cases, if the goods
lost or damaged in transit prior to the conclusion of the contract of sale, it is stj])
buyer who bears the risk for such loss retroactively”” and its duty to pay the selley
against conforming documents remains unaffected. But what if a buyer of goods |
transit, with knowledge that the goods have perished, sells on to another buyer? Dog
this on-buyer inherit retroactively a risk which has already materialised in a loss?
suggested that whether the seller’s duty is one to ship goods of the contract descriptip
one to procure the same goods shipped as promised, the obligation of the seller un
sale contract on shipment terms is one to ship the goods never one to deliver them g
destination. Hence, in order to understand whether the risk has passed to the buyer,
the right questions to be asked should be: (a) did the seller procure goods that — at the
time of shipment — conformed to the requirements set in the sale contract? (b) Do the
documents tendered evidence that goods of the contract description were in fag

shipped? Were both questions to be answered in the affirmative the seller has performeq
its duty and risk lies with the buyer.*

Itig
" or
der a

(b) The Exceptions to the Rule

The rule that risk passes on or as from shipment is not without exceptions which — jf
triggered — would relieve the buyer from bearing all or part of the risk of transit loss op
damages. Such exceptions may be divided into two main categories: (i) the contracryg]
exceptions arising out of express agreement between the parties and (ii) the legal excep-

tions, where they find their source in statutory provisions or in the common law. % They
will be dealt with in turn.

(1) Contractual exceprions

In the exercise of their freedom of contract the parties may well decide to allocaie the

risks associated with the carriage of the goods sold as they see fit. In practize this is
usually done with specifically drafted out rurm clauses commonly related to the
quantity,*® quality or condition* of the cargo at the port of dischargé. Such clauses
usually provide for an adjustment in price in case the commodity reaches destination
falling short — in quantity, quality or condition as the case may be — of the contract
specifications with the effect of reversing the risk of such losses back on to the seller's

43, For doubts on the position under Incoterms 2010, see above,

44. Manbre Saccharine Co v Corn Products Co [1919] 1 KB 198; C Groom Lid v Barber [1915] 1 KB 316.
For the same conclusion see C. Debartista, Bills of Lading in Export Trade (3rd edn, Tottel Publishing 2008),
(hereinafter “Debattista™), ch 4; and D.M. Sassoon, C.i.f. and f.0.b. Contracts (4th edn, Sweet & Maxwell 1995},
(hereinafter “Sassoon™), [253]. Contra, for cases of total loss in c.i.f. contracts only sce Couturier v Hastie [1856] 5
HLC 673. See also E. Mckendrick (ed.), Goode on Comumercial low (4th edn, LexisNexis Butterworths 2009),

(hereinafter “Goode™), at p 1047; and M. Bridge (ed.), Benjamin’s Sale of Goods (8th edn, Sweer & Mazwell
2010), (hereinafter “Benjamin™), [19-1 14].

45, See also Lorenzon (fn 4), [2-018] and ff.

46. For example, providing for the out rum quantity “to be settled at the market price of the last day of dis-
charge of the last ship to arrive”, FOSFA 54,cl 16,1171.

47. Typically providing for a discount proportionate t

o the deterioration in the quality or condition of oné
or more items of the description; ¢.g. GAFTA 119, cl 5.
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i th nd
48 Oyr turn clauses are interpreted strictly contra proferentem by the courts a
i 49
over the total loss of the consignment.

ghm-ﬂders %

notc

3 [ ex(;epmom .

g t the contract contains specific clauses on the realloca.tio.n of risks, botl}
e ds Act 1979 and the common law provide for a limited number o
the Sa_le - Gt(;lo rule that risk passes on or as from shipment. The legal exceptions are
excepgons to de livery has been delayed through the fault of the seller any loss which
five: (i) where eccullzed but for such fault is for the seller’s account;® (i) where the
- 1’13‘: i?ee or custodian of the goods, losses caused by breach of the duty to
e 1a re of such goods is for the seller’s account;” (iii) where the seller has
e reasonalfz : C:easonc;;\ble contract of carriage for the benefit of the buyer,. the loss of
e o eﬂiie oods is also for the seller to bear;* (iv) if the seller has frfuled to pass
¥ qamage i togenable the buyer to insure goods during their sea teanisll, agaln.the
" ,nfg@anont the seller’s risk during such sea transit;** and finally (v) if the consign-
goods Wﬂl j; - s or lost in transit because its condition at the time of shlpﬂ'ient was
merl;t g::g ;;:a‘\gi N\ nlikely to withstand normal sea transit, they will be at seller’s rather
such a ;

than at buver & [iSk.S4

(c) #:operty Passes when Intended to Pass

Aitough the transfer of risk is certainly a more signiﬁcant issue to trade.rs, t;l;ereo ;1;:
tances in which it may be important to establish Wherelpropert.y in the g o
c'mums t obvious being where it is necessary to start a tortious action -agalnst e
hes"th:; Ifi'ofvh(;re either of the parties becomes insolvent. The default position under
:ha:gle of Goods Act 1979 is that property will pass at such t1m§ as;i mhevlfsﬂie: ;(;dtktls
contract intend it to be transferred,’® such intention to be ascertained having reg

i 5 2(5 3 nd
48, The seller at this stage has probably lost its title to sue the carrier under‘_b 2(5) of b(;g:}oSfAthlegglzlyir,s
care .shuuld be taken to ensure the out mrn clause provides expressly for an assignment

acti ainst the carrier. i :
;gn g‘goon Hua Seng Co Ltd v Glencore Grain [1996] 1 Lloyd’s Rep 398 (QBD), at p 405 (Mance J)

invoi i i rrive at all
If the goods covered by the shipping documents and invoice are lost in t_rartxlsllt am?l mdec;1 tng; : e thé
the risk of loss remains on the buyers and no question of any adjustment to the pay

commercial invoice can arise.

50. SOGA 1979, s 20(2) and Gatodl International Inc v Tradox Petroleumn Ltd (The Rio Sun) [1985] 1 Lloyd’s

Rep 350.
gé Isb?ci3 As 13927;33 ,S sze{t]z(zis;ﬂ F. Lorenzon, “When is a CIF Seller’s Carriage Contract Unreasonable? Section
32(2) of the Sale of Goods Act 1979 (2007) 13 JIML 241,
53. SOGA 1979, s 32(3). i _ Eron
54. Mash & Murrell w(}oseph I Emanuel Lid [1961] 2 Lloyd’s Rep 326 (CA). See also 'Nj:[)?i;‘;lﬁje z:nb }}1&
Liguid Fuels Ltd (unreported, 22 May 1998, Colman J) and KG B{Jmmﬁot Bunkerggsei!ﬁshaé‘r: fuIJ; 5 1442
Co v Perroplus Markering AG (The Mereini Lady) 12010] EWCA Civ 1 145; [2011] 1 p?(}i 7535- p[lgsé,] 5 oy
55. Leigh & Sillivan Ltd v Aliakmon Shipping Co Lid (The Aliakmon) [1986] AC 5
Rep 1 (HL).
36. SOGA 1979, s 17(1).
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the terms of the contract, the conduct of the parties and the circumstances of th
case.”’ :
So, where the contract makes it clear that the property in the goods shall only pass on
payment of the price or on delivery of the relevant shipping document then the Sity-
ation is clear. In case the contract is silent about the transfer of property, it will ba
necessary to refer to section 18 of Sale of Goods Act 1979 which provides a serjeg of
rebuttable presumptions, the most relevant for international commercial sales bej
that where there is a contract for the sale of unascertained or future goods by descrip.
tion, and the goods are unconditionally appropriated to the contract through delivery to

a carrier, the property in the goods passes to the buyer at the time of delivery to stch
: 58
carrier.

4. PERFORMANCE OF THE CONTRACT

The Sale of Goods Act 1979 states very clearly that a sale contract is an agreement by
which the seller undertakes to deliver the goods in accordance with the terms of the
contract of sale.” However, in international commercial sales on shipment terms Phys-
ical delivery of the goods is not enough to discharge the seller’s duty as to delivery: he
has also a documentary duty to tender the documents agreed upon in the contract.®® The

duties to deliver goods and documents are separate and independent from each othet!
and will be dealt with in turn.

(a) The Seller’s Physical Duties

On the physical side the seller must (a) ship contractual goods (b) as agreed in the sale
contract. What the expression “contractual goods” actually means under English law and
how accurately it needs to follow the shipping instructions agreed in the contract will he
the subject of the following paragraphs.

(1) Shipping contractual goods. . .

The most obvious obligation imposed on the seller by any sale contraci.is the duty to
ship exactly the goods it has promised. However, the extent of precision with which the
seller has to perform this basic obligation and the remedies of the buyer for breach of
such duty vary according to the nature of the contractual term at stake. Under English
law, contractual terms relating to the goods are in fact considered either by express
choice of the parties, by the relevant market and/or by the law as being so crucial to the

trade concerned that their breach gives the buyer the option of rejecting the goods and
terminating the contract.

57. Ibid., s 17(2). For a full and recent account of the rules relating to passage of property under English law
see C. Debattista in A. Von Ziegler, C. Debattista, A.B.K. Plegat and J. Windahl (eds), Transfer of Ownership it
International Trade (2nd edn, Kluwer Law 2011), at p 134 and ff,

381% Ibid., s 18, r 5(1). For goods shipped commingled see rr 5(3) and 5(4). See Lorenzon (M 4) [2-040]
an .

59. Ibid., s 27,

60. Arnhold Karberg & Co v Blythe, Green, Jourdain & Co [1916] 1 KB 495 (CA).

61. Kuei Tek Chao & Others v British Traders and Shippers Led [1954] 2 QB 459; [1954] 1 Lloyd’s Rep 16.
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Traditionally contractual clauses have been classified in three different categories: (a)
the breach of which entitles the innocent party to a claim in damages; (b)

ditions, the breach of which gives the innocent party the further option to bring the
- ct t,o an abrupt end; and (c) intermediate (or innominate) terms, whose breach may
cont? the innocent party the right to terminate provided it can prove that the breach in
Eﬁgzﬁon went to the root of the contract concerned. Since this classification has very
qowerful effects on the life itself of the transaction it is cruciaI' f_or both buyer and seller
10 be able to identify which terms of their contract are con.dmops anc.i which are nogz.
The test to be applied here has been authoritatively summarised in ?hztty on Contracts
aﬁd approved by Waller L] in the Court of Appeal in The Seaflower® as follows:

quarratt t1es 3

a term of a contract will be held to be a condition:

(i) Ifitis expressly so provi_ded by statute; o . _
(i) If it has been so categorised as the resuk of previous judicial dec%smn [..J; ) )
(iii} If it is so designated in the contract or if the consequences_of its breach, that. is, the right of
the innocent party to treat himself as discharged, are provided for expressly in the contract;

or . ;
(iv) If the nature of fi.s contract of the subject-matter or the circumstances of the case lead to the

conclusion thdv ihe parties must, by necessary implication, have intended that the innocent party
would be disheiged from further performance of his obligations in the event that the term was
not fullyand precisely complied with,**

Ifa teon in a contract falls within any of the four limbs of this, which we may call the
@7 Iy Test”, then the parties’ rights and liabilities are sharp and clear.

( onditions by contract. Limbs (iii) and (iv) above may be collectively defined as con-
ditions by contract on the ground that they find their source in the freedom of the parties
to determine the terms of their agreement although it must be said that judges are
increasingly reluctant to imply conditions under limb (iv). The bottom line here is thgt
if a particular feature of the goods to be shipped is of crucial importance to the buyer it
should be proactive and draft a clause in its contract whereby delivery of goods without
such feature would give it the right to reject the consignment.

Conditions by law. On the other hand, clauses falling within limbs (i) and (i) of the
test may be collectively classified as conditions by law as they find their source either in
statutory provisions or in the common law. Under English law the Sale of Goods Act
1979 implies three types of conditions into all sale contracts.

(1) Terms describing the goods. Section 13 of the Sale of Goods Act 1979 states that
where there is a contract for the sale of goods by description, there is an implied con-
dition that the goods will correspond with the description. The key here is that the con-
tract prevails and that if the parties have agreed to allowances and/or price adjustments
in their agreements the courts will infer that that particular item of the description was
not regarded by the parties as a condition at all. However, where the contract is silent,
the court will make its decision on the basis of evidence from the market as to whether
the description of the goods in the contract went to the identity of the commodity
sold.®

62. H.G. Beale (ed.), Chiny on Contracts (30th edn, Sweet & Maxwell 2008), (hereinafier “Chitty”),
[12-040].

63. BS & N Lud (BVI) v Micado Shipping Ltd (Malta) (The Seaflower) (No 1) [2001] 1 Lloyd’s Rep 341,

64. Tbid., [42].

65. Tradax Internacional S.A. v Goldschmidt S.A. [1977] 2 Lloyd’s Rep 604.
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(2) The goods must be of sausfacrory qualiry. Section 14 of the Sale of Goods Agt
further provides that where the seller sells goods in the course of a business,
implied term that the goods supplied under the contract are of a satisfacto
and that this implied term is a condition.®” In the attempt to clarify what
satisfactory quality, the Act regards as satisfactory the quality of goods
standard that a reasonable person would regard as satisfactory,
description of the goods, the price (if relevant) and
circumstances”.®® Moreover the quality of the goods
dition, fitness for all the purposes for which goods
monly supplied, appearance and finish, freedom
durability.®

(3) The case of goods sold by sample. The third im

Sale of Goods Act 1979 relates to the special case of goods sold by sample. A contract
of sale is a contract for sale by sample where there is an express or implied term in the
contract to that effect.”” In this case there is an implied condition that the bulk will ggp.
respond with the sample in quality” and that the goods will be free from any qualitatiye
defect which would not be apparent on reasonable examination of the sample.”
Having examined the three conditions implied by the Act,
addressed is whether any breach — however slight — of these terms entitles the buyer tg
terminate the contract or whether, together with the term, the law implies also a leeway;
the current position is not entirely clear. Section 15A of the Act,” provides that where
the buyer has the right to reject goods by reason of a breach on the part of the seller of
a term implied by section 13, 14 or 15 of the Act but the breach is so slight that it
would be unreasonable for the buyer to reject them™ (burden of proof on the seller),”
the breach may be treated as a breach of warranty.” If the discrepancy falls within the
known de minimis allowance implied by the common law the buyer would not be
allowed to reject the goods.” It is, however, clear that section 15A is an attempt t,
broaden considerably the scope of the de minimis allowance to avoid so-called techric:|
rejections. On the other hand, this section only applies unless a contrary ifitantion
appears in, or is to be implied from, the contract? and this is almost invariably the case

in commodity sales where allowances and adjustments are commonly caicred for or
incorporated by reference.

1979
theral 9
tony qualityﬁt:
1s Intended
( meeting “ﬁm'
taking account of any
all the other relevan;
is said to include their state, con-
of the kind in question are com.
from minor defects, safety ang

plied condition established by the

the next question to be

66. SOGA 1979, s 14(2). For a recent detailed
KG Bominflor Bunkergesellshaft fiir Mineralocle mbH
EWCA Civ 1145; [2011] 1 Lloyd’s Rep 442.

67. SOGA 1979, s 14(6).

68. Ibid., s 14(2A).

69. Ibid., s 14(2B); on durability in the context of
transit see again Mash & Murrell v Emanuel [1961] 2
(fn 4), [2-033]-[2-035].

70. SOGA 1979, 15(1).

71. Ibid., s 15(2)(a).

72. Ibid., s 15(2)(c).

73. Inserted by the Sale and Supply of Goods Act 1994, s 4(1).

74. SOGA 1979, 5 15A(1)(a).

75. Ibid., s 15A(3).

76. Ibid., s 15A(1)(b).

77. Arcos Lid v E A Ronaasen &
doubt there may be microscopic de

78, SOGA 1979, s 15A(2).

discussion on the scope of the term implied by s 14(2) see
& Co v Perroplus Marketing AG (The Mercini Lady) [2010]

shipment sale as to capability to withstand normal sea
Lloyd’s Rep 326, fn 54 and the discussion in Lorenzon

Son [1933] 45 11 L Rep 33, [1933] AC 470, at p 479 (Lord Atkin): “No
viations which business men and therefore lawyers will ignore.”
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as 455 (HL).
;?) ﬁ:::;;chihg:f ilggr?;ezg;rge% égz%}(; ﬁ‘)%] (l Lloyd’s REI?D i:;ﬁ i [i5] 1 GB 405,
81. In Re an Arbitration berween Keighley Maxted & Co and Bryan
82, SOGA 1979, s 30(2A).
gi E:‘cil’ 8132(95)5; 32(1). In the context of f.o.b. sales, see Scomish & Ne
Ghalanos Lzd [2008] UKHL 11; [2008] 1 Lloyd’s Rep 462.

weastle International Lid v Othon

105

‘&——




C. DEBATTISTA

8. THE CLAIMANT’S POTENTIAL LIABILITY
TOWARDS THE CARRIER
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1 INTRODUCTION!

Claims arising as a result of accidents to passengers on ships have provided a fertile
field for maritime lawyers since the loss of the Titanic in 1912.2 An important distinc-
tion must however be drawn between international and domestic carriage of passengers.
States with extensive ferry services as part of their transport network such as Norway
and Greece tend to have elaborate domestic laws governing the liabilities of their pas-
senger carriers. These are not the principal subject of this chapter.

The carriage of passengers internationally involves two types of arrangements. First,
there are ships which provide public transport to and from islands and between States.
Some services in terms of food and entertainment are provided but the service is prim-
arily one for transport. Second, there are the cruise ships in which passengers live for
some periods of time. These ships provide many more services and are much more
expensive. They may provide sightseeing at various ports and include several embarka-
tions and disembarkations for each passenger.

The navigational hazards for both types of services are similar and it makes sense that
they are dealt with in a unified way. However, the hazards that relate to the “living in”

1. See M. Tsimplis, “Liability in Respect of Passenger Claims and its Limitation” (2009) 15 JIMI 123; P,
Todd, Carriage of Passengers by Sea: Athens Conventions and UK Implementation (amazon.co.uk Lid, UK,

2013) ISBN 0781494419516.
2. White Star Line sought to limit its liability in the United States to the value of the life boats which were

recovered and brought to New York with the survivors on board the Carpathia [1912] 209 Fed Rep 501, New
York Times 26 May 1912,
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part of the transport are very different and these pose significantly higher risks for Cruige
ships than ordinary passenger ships.

Passengers’ rights and obligations with the catrier are of a contractual nature With fhe
contract evidenced by the issuance of the ticket. Contractual terms would then apply,
but these terms are usually written by the carrier, and the passenger has little of né
capability to negotiate. In the past, this has enabled carriers to reduce their liability g4
passengers significantly, or even exclude it entirely by inserting exemption or limitaﬁoﬁ
clauses at will.? j

The law has gradually developed extra protection for passengers who are at a dis-
advantage due to their lack of negotiating power. In England the Unfair Contrag
Terms Act 1977 deals with contractual terms excluding or restricting liability for death
or personal injury (s 2(1)) or property damage (s 2(2)). Permission to restrict and
exclude liability to passengers by sea is granted under section 28 of the Act. The lowest
permissible standards for liability under the Unfair Contract Terms Act 1977 are those
of the Athens Convention relating to the carriage of Passengers and their Luggage by
Sea, 1974 (the “1974 Athens Convention”). Any further reduction of liability is void,

Carriage of passengers between different States has however been governed? for any
years by the 1974 Athens Convention which entered into force in 1987.° The Conven-
tion was amended by the 2002 Athens Protocol (the “2002 Athens Convention®) and
this came into force on 23 April 2014.% The UK has not yet signed the 2002 Atheng
Convention. However the EU has already ratified the 2002 Athens Convention in
December 2011 and has implemented its provisions through EC Regulation 32/2000
(the “Athens Regulation™). The Athens Regulation covers international voyages involy-
ing an EU Member State port as the port of departure or arrival. In addition it covers
the larger ships involved in domestic voyages and will gradually be extended to cover all
domestic voyages in all EU Member States. International voyages where no port of call
is in an EU Member State will be covered by the 1974 Athens Convention until the UK
ratifies and implements the 2002 Athens Convention. Thus, presently, the legal arrangc-
ments are in the process of being modified. In order to understand the important Jier-

ences between the three systems, the 1974 Athens Convention, the 2002 Athens
Convention and the Athens Regulation, these will need to be discussed sepatately.

2. THE 1974 ATHENS CONVENTION

The United Kingdom has incorporated the terms of the 1974 Athens Convention into
the Merchant Shipping Act 1995 (“MSA 1995”)7 and applied its provisions, subject to
increased limits, to the domestic carriage of passengers.® As it has the force of law its

3. Adler v Dickson (No 1) [1954] 2 Lloyd’s Rep 267 (CA); The Eagle [1977] 2 Lloyd’s Rep 70; The Mikhail
Lermontov [1991] 2 Lloyd’s Rep 155.

4. The Carriage of Passengers Convention 1961 and the Passenger Luggage Convention 1967 were agreed
before the 1974 Athens Convention, but were not successful. The Carriage of Passengers Convention 1961
came into force on 4 June 1965 and was ratified by 11 states. The Passenger Luggage Convention 1967 was
only ratified by Cuba and Algeria but never entered into force, as five ratifications were needed.

5. It has now been ratified or acceded to by 35 States (March 2014),

6. As at 24 January 2014, 14 Contracting States.

7. Schedule 6.

8. MSA 1995 Schedule 6. See the Carriage of Passengers and their Luggage by Sea (Domestic Carriage)
Order 1987 S1 1987 No 670 and also SI 1998/2917 by which the limit is now 300,000 SDRs per passenger.
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. oo ig automatic and does not depend on contractual incorporation_ into the car-

e ct with the passenger.” This Convention has governed international carriage
jage o072 s by the majority of major ship-owning nations for the last 20 years. .
prassengei Athens Convention applies' to international carriage onboard ships regis-
e 197 ing the flag of a Contracting State. In addition it covers international cat-
: heﬁe either the port of departure or discharge is in a Contractinng _State.
e W'onal carriage requires that the port of departure and the port of destination or
il ediate port are in a different State.!! _ . _
mmr:erm ans that it is always applicable to British ships. For example, if a ship regis-

TbJs ng UK takes a passenger for a voyage between two non Contracting States to
o= m4 Athens Convention then the carriage of that passenger will still be covered by
A 1974 Athens Convention, However if a ship of a non-Contracting State performs a
-thc - ot involving any Contracting State and the case is decided in England the
',&u;ze[};ﬂ?ens Convention will be inapplicable despite having the force of law because
iage does not fulfil its requirements.
Thcj‘;ln:?;; j’ftﬁtﬁ?%lonvention covers liability to persons c.?\rric?d on ‘d}e ship under a
ontract of carriags and their vehicles or luggage.'* The apphca'gjon period of the Con-
r is differert tor passengers and for their luggage and cabin luggage. For passen-
1Venmnd theif_cibin luggage the Convention applies from the point the passenger “is in
gers anuru.. of embarkation” until it is in the course of disembarkation, and while
Ei:id the ship.!®> Where embarkation starts or ﬁnish.es is not precisely defﬁnecil, a\lnd
Article 1(8)(a) excludes the period of waiting in a marine terminal or port installation
R ’ iod of carriage.
u;:)rp ;izegffgjng:;;?imer luggige the period of carriage starts whe-n. it is deiivered tg
the carrier until it is redelivered to the passenger, and th.e deﬁm.uon o_f hlu}i;gage
includes the passenger’s vehicle. “Carriage” includes tl'le period .durmg which t e pas-
senger is transported between land and the ship and vice versa, if the transportation 18
id fare or provided by the carrier. ‘

pEl’rIt‘]:ef 1i]:;:f?zE‘A‘chens Cfnvention arrangements are protected by Artmh? 18 of the Qon—
vention. This article renders null and void any contractual clauses which e:;clude lé:.b;
ility or provide lower lirnilis of liability or affect the reverse burden of proof or restric

jurisdictional options. .
th('}];;lslc(i;;z Athenz Convention is designed to be the sole framework by which a pas-
senger can claim against the carrier or the contractual carrier.”

(a) Basis of Liability

Article 3 of the 1974 Athens Convention starts by reciting the common law position that
the carrier is liable for damages caused by the death or injury of a passenger caused by
the fault or neglect of its servants or agents acting within the scope of their employment.

9. See The Lion [1990] 2 Lloyd’s Rep 144.

10. 1974 Athens Convention, art 2.

1) nvention, art 1.9, )

1;. éi::nimaeizg;anymg cargo, or any live animals c_arried on board under a contract t(;lf liamageegf
goods by sea, are also included in the scope of the Convention, prov_lcled they are on board with the cons
of the carrier — although cargo and animals are excluded from the regime.

13. Art 1(8)(a). i )

14, For example, by prescribing the only place of business for the carrier.

15. 1974 Athens Convention, art 14.
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In essence the general arrangement is based on negligence by the carrier (Contracmal
and performing) and their servants. This can be a very difficult arrangement for 4
claimant who needs to discharge the burden of proving fault as most of the informatigy
would be in the hands of the carrier. In order to address this problem Article 3(3) pro-
vides that such fault or neglect is presumed if the death or injury arose from or in con-
nection with shipwreck, collision, stranding, explosion, fire or defect in the ship, i.e. the
burden of proof is reversed. However the burden of proving that the incident causing
the loss or damage occurred in the course of the carriage still lies with the claimant 16

Where the contracting carrier is different from the performing carrier, the Conven.
tion imposes joint and several liability on both carriers for the part of the carriage per-
formed by the performing carrier. Thus the contracting carrier is liable for his actions
for the whole of the carriage and, in addition, is liable for the actions of the performing
carrier and of the performing carrier’s servants or agents, with the burden of proof
arrangements as described earlier and there is a right of recourse between the carriers,
The defence of contributory negligence, in accordance with national law is preserved,!?

Liability for loss or damage of valuables and money is excluded altogether, unless
these effects were handed to the carrier for safekeeping. The application of the excly-
sion of liability for valuables depends on whether the carrier has facilities on board and
does not reject a request for the depositing of valuables to its care. Thus unless the
shipowner gives the passengers the option to hand over to it their valuables for safe
keeping it would be unable to rely on the exclusion of liability in respect of these valu-
ables, at least in respect of passengers who intended to deposit their valuables.!®

Servants and agents of the carrier and the contractual carrier are covered by the limits
of liability and the other defences available to the carrier, provided that they prove they
were acting within the scope of their employment.'

(b) Time Bar

A two-year time limit on claims is imposed. This starts at disembarkation or the *im=
that disembarkation should have taken place in cases of death or injury during the
journey and loss or damage to luggage.”® The only exception to the two-year tirie bar is
where personal injuty occurs during the journey but death occurs after diserrihiskation.
In such a case the time bar is two years from the day of death but not lates than three
years from disembarkation. Extension of and interruption to the limitation period is
governed by the rules of the court hearing the case, but the overall period cannot be
extended more than three years from disembarkation. The time bar also applies to
arbitration.?’

16. 1974 Athens Convention, art 3 para 2.

17. 1974 Athens Convention, art 6.

18. See Lee and Another v Airtours Holidays Lid and Another [2004] 1 Lloyd’s Rep 683, where there was &
safe in each cabin of the ship. The passengers requested to put their valuables in the ship’s safe, but were told
that the cabin’s safe would be sufficient. The ship was lost and the passengers claimed for the loss of their
valuables. Although the case was not decided under the 1974 Athens Convention, the Central London
County Court held that had the 1974 Athens Convention been applicable, art 5 would not have protected the
carrier as there was no opportunity given to passengers to deposit their valuables with the carrier for safe-
keeping.

19. 1974 Athens Convention, art 11.

20. 1974 Athens Convention, art 16(2).

21. MSA 1995, Schedule 6 Part I, s 7.
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The powers to extend the time bar period are very limited. The Limitation Act 1980
is the relevant legislation in England and section 39 does not exclud.e the 1974 Aﬂit?ns
Convention from the operation of Part II of that Act.?” HOWQVEE, this was of no assist-

ce to the claimant passenger in Higham v Stena Sealink Lid,** who .rehe.:d on Al‘tllCle
irﬁl(a) of the 1974 Athens Convention in order to achieve a time extension in her action.
The Court of Appeal considered that section 33 of the Lirniifai‘:ion Act 1980, which

ermits the discretionary extension of time in cases of personal injury or de.ath, was not
Epplicable in relation to Article 16(3) of the 1974 Athens Convenn.on.. T:hlS is because
section 33 refers expressly to time bars set by section 11 c.)f the Limitation Act 1980.
The Court of Appeal did not decide the more gene‘zral qgesnon pf whet}}er there are any
sections of Part II of the Limitation Act 1980 W.thh might assist a c%amlant under the
1974 Athens Convention in obtaining an extension to the two-year time bar. However
Hirst LJ, who delivered the judgment, noted that although sections 28 to 32 of the
Limitation Act 1980 appear to be relevant, they all I-Dake spe‘c1ﬁc r.efcrenceztdto time b.a]i.'S
established by the Limitation Act 1980 itself and this may ffhsquahfy thern.. Thus, it is
doubtful whether any of the Limitation Act 1980 provisions may be relied upon to
extend the limitatici: period under the 1974 Athens Convention.

(c) Limits of Fiability
Article 7S the 1974 Athens Convention provides for a limit of the carrier’s liability of
46 65 vpecial Drawing Rights (“SDR”) per carriage.”” The 1990. ProFocolzgttempted
to ‘increase this to 175,000 SDR but this has not achieved any ratifications.” The UK
hss however unilaterally increased the limit per passenger to 300,0(?0 SDR, following
the Herald of Free Enterprise casualty. The limits of liability are shown in Tablcla 6.1, -
Article 13 provides for loss of the right to limit liability in the. event of 1ntent.10na:£
harm or recklessness in terms similar to Article 4 of the 1976 Limitation Convention.
Thus it is extremely difficult for limitation of liability to be affected except where the

master is also the owner of the ship. . N
Note that limitation of liability rights under other conventions are preserved.

22. Higham v Stena Sealink Litd [1996] 2 Lloyd’s Rep 26 (CA). s 39 of the Limitation Act 1980 states that:

This Act shall not apply to any action or arbitration for which a period of lin'litation is prescribed_by or
under any other enactment (whether passed before or after the passing of thl‘s Act) or Lo any action or
arbitration to which the Crown is a party and for which, if it were between subjects, a period of limitation
would be prescribed by or under any such other enactment.

23. [1996] 2 Lloyd’s Rep 26.

24. Higham v Stena Sealink Ltd [1996] 2 Lloyd’s Rep 26, at p 30. _ _

25. Equivalent of 1 SDR on 24 March 2014 is £1.0665. For latest equivalent rates see www.imf.org/exter-
nal/np/fin/rates/rms_five.cfm accessed 24 March 2014. ‘

26, This figure has been adopted by the Scandinavian countries.

27. See Chapter 7 page 286. The test in the 1974 Athens Convention is:

The carrier shall not be entitled to the benefit of the limits of liability prescribed in Articles 7 and 8 aﬂ.d pamgmph
1 of Article 10, if it is proved that the damage resulted from an act or omission of the carrier done with the intent
10 cause such damage, or recklessly and with knowledge that such damage would probably result.

28. 1974 Athens Convention, art 19.
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Table 6.1 Limits of Hability under the 1974 Athens Convention and its Pro

toco]
Values are expressed in SDRs ;
Loss or 1974 Athens 1990 Protocol' UK Carriers’ 2002 Atheng
Damage Convention Conventiop?
Lifc-:, personal 46,666 175,000 300,000 250,000 strict
injury/passenger 400,000 (or
higher) if fault
Cabin luggage/ 833 1,800 833 2,250
passenger
Luggage in the 1,200 (1,187)* 2,700 (2,565)* 1,200 (1,187)" 3,375 (3,226)*
custody of the
carrier/passenger
Vehicle and 3,333 (3.216)* 10,000 (9,700)* 3,333 (3,216)* 12,700 (12,370)

luggage within

Notes
1. The 1990 Protocol never came into force,

2 (.Zarriage of Passengers and their Luggage by Sea (United Kingdom Carriers) Order 1998 (SI 98/2917), which came into
force on 1 January 1999,

3. In force 23 April 2014, not signed by the UK but applicable under the Athens Regulation after 31 December 2013,
4. Numbers in parentheses are those applicable after the optional deduction.

{d) Jurisdictional Arrangements

The 1974 Athens Convention provides for a choice of competent jurisdictions. The
choice is only available to the claimant. These are:

the place of residence or principal place of the defendant’s business;

the contractual place of departure or destination;

the claimant’s place of domicile or permanent residency; or

the place where the contract was made if the defendant has a place of busin=s:
there and is subject to the jurisdiction of that State.

Because of the requirement that the defendant must be subject to the juriscliceen of the
courts, it is suggested that these options apply at the time of the claim rather than at the
time of the damage, since in between the two the carrier may have stopped operating in
a particular place and may not be subject to the jurisdiction of that court.

The parties to the contract of carriage may agree, after the incident, to submit to a
different jurisdiction, as permitted in Article 17(1).%°

The various options for jurisdiction create a risk of related multiple proceedings in
more than one court. The 1974 Athens Convention does not have conflict rules, nor does
it say what limits of liability should be applicable in each court in such a case. To avoid
difficulties, the English implementing statute provides that if the English court has juris-
diction in whole or in part over the claim of a passenger, then the court has the power to
order enforcement in whole or in part and, taking into account the other proceedings, to
award an amount less than the limit of liability, or to make the award conditional on the
results of other proceedings.” Conflicts with other jurisdictions may arise in this respect.

29. 1974 Athens Convention, art 17(2).
30. s 8 of Schedule 6 Part II of the MSA 1995,
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3. THE 2002 PROTOCOL TO THE ATHENS
CONVENTION

The low limits of liability, the need to prove fault fmd the lack .of financial guarantees
for the passenger made the 1974 Athens Convention unattractive to 'States. A dlp.lo-

tic conference in 2002 adopted the Protocol to the Athens Convention 1.974., which
made a number of important changes to the regime. While the scope of apphca:uon and
EZ definitions of the 1974 Athens Convention were preserved, the legal basis of thle
regime changed from one based on fault, with a reversc*:d burdf:n (.)f proot." for some inci-
dents, to one with the major part of liability now strict. A s1gn1ﬁ-cant increase in the
limits of liability for loss of life and injury fo passengers accompanied with compu_lsory
insurance and the right to sue the insurer directly ma.lkes the 2002 Athens Convention a
much better regime from the point of view of the claimant. o )

The 2002 Athens Convention distinguishes between “sh1pp1ng incidents” and other
incidents. Shipwrecks, capsizes, collisions, strandin.g, Fxplosmns, ﬁr'esl anc.l, more con-
troversially, “defects in the ship”, are all shipping incidents. The dlstmct.mn separates
the risks arising from» the particularities of carriage by sea &om th(?se r.elafu_ng to the use
of the ship as liviny premises — the “living-in” charlact.erlstlcs'. S_mc.:t liability for loss of
life and personal injury arising from such shipping_mmdents is hrmFec.i to 2.50’.00.0 SDR
per passengsr Fault-based liability for loss of life or personal injury is limited to
400,000 5 DR per passenger with a reversed burden of propf. o .

Deasii or personal injury which did not occur in a shlppmg incident is fault Eased
oriy, with the burden of proving the fault falling on the clglmant passenger. The “fault
of the carrier” includes, in shipping as well as in other incidents, the neghgen@ O.f the
sarrier’s servants and agents acting within the scope of their employment. The limits of
liability are 400,000 SDR per passenger. o . .

The 2002 Athens Convention®! does however allow States to provide in their national
law for liability to be higher, or unlimited. -

The introduction of strict liability for the carrier required the introduction of excep-
tions. Thus the carrier can be exonerated entirely for shipping incidents if it can show
that the loss of life or personal injury was caused by acts of war, hostilities, civil war,
insurrection or “acts of God”.** Notably, terrorist attacks and piracy are not covered ‘FJy
this wording. However, they are arguably covered by a further excepFion wlhich permits
the carrier to escape liability if the incident was caused solely by intentional acts or
omissions of a third party. _ _

The 2002 Athens Protocol also contains provisions, similar to those in the Qil Pollu-
tion Liability Conventions, for compulsory liability insurance of passenger cEalrriers. and
with direct action against the insurer. A Certificate of Financial Responsﬂa]'hty will l?e
required for each passenger ship carrying more than 12 passengers. I’I‘he insurer will
always be entitled to limit its liability even if the carrier has lost such ngh.t. The insurer
can avoid liability on the same exceptions as the carrier and, in addition, in cases. where
the incident has been caused by the wilful misconduct of the carrier. However the insurer
will not be able to rely on the contract of insurance in order to avoid paying a cllaunant
passenger. These provisions, combined with the higher limits, caused considerable

31. Art 6. . ; ; ; ;
32, 2002 Athens Convention, art 3(1)(a): a natural phenomenon of an exceptional, inevitable and irresist-
ible character.
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concern in the world of marine liability insurance, particularly in the International Grgy,

of P&I Clubs.” The steadily increasing size of passenger ships has raised the spectre of l;
major accident on a ship carrying more than 3,500 passengers and 1,500 crew. At the
Diplomatic Conference in 2002 a leading underwriter stated that insurance to meet the
Protocol’s requirements, particularly with wunlimited reinstatements after a casualry,

simply not available on the market. At the October 2006 meeting of the IMO Legal C
mittee a set of guidelines was adopted which are intended to enable States to implemen;
the Athens Convention 1974 as amended by the 2002 Protocol?* These purport tq
permit States to ratify the Protocol subject to a reservation limiting the Certificate to the
level of insurance available. The Athens Regulation incorporates these Guidelines.

The jurisdictional options against the carriers (contractual and performing) remajp
the same as under the 1974 Athens Convention. However, these options are now made
subject to the “domestic law of each State Party governing proper venue within those
States with multiple forums?”.

The above-mentioned jurisdictions are also available for a direct action against the
insurer. The parties can also agree on a different forum after the incident.

Under the 2002 Athens Convention, a final judgment of a competent court is to be
recognised in all State Parties unless there was fraud, or the defendant was not given
reasonable notice and fair time to prepare for the case.”” The wording suggests that two
tests should be applicable: lack of reasonable notice and deprivation of a fair opportunity
to present the case. It is unclear whether the second condition should flow from the first
for this exception to apply, or whether their co-existence without a direct link is sufficient.

Was
om-

4. INTERACTION BETWEEN THE 1974 ATHENS
CONVENTION AND THE 1976 AND 1996
CONVENTIONS ON LIMITATION OF LIABILITY FOR
MARITIME CLAIMS

Because Article 19 of the 1974 Athens Convention does not affect the shipowner s vight
of limitation, it follows that the proper interpretation is that the 1976 LLMC “inuits will
apply in addition to the limits of the 1974 Athens Convention. That is to say. the lower
limits will always apply and this causes problems, in particular with the cap of
25,000,000 SDR under the 1976 LLMC, Among other problems, this doubles the dif-
ficulty of updating the limits of liability for passenger claims as they are contained in
two Conventions.

The problem has been resolved under the 1996 LILMC which defines the limits of
liability solely on the basis of the number of passengers authorised to be carried, multi-
plied by an increased value of 175,000 SDRs per passenger. Under the 1996 LIL.MC the
limit is still global, that is, the same amount is available even if one passenger is killed
or injured, whereas of course the Athens Convention imposes the limits per passenger.

The 1996 LLMC also permits the increase of the limits under the national law of the
party states.*® Thus, unlimited liability under the 1996 LLMC for loss of life and

33. See Chapter 11 page 461.

34. IMO Circular letter No 2758 dated 20 November 2006
erikro/WWW/corrgr/13.pdf accessed 5 March 2014,

35. 2002 Athens Convention, art 17bis.

36. Art 6 of the 1996 Protocol to the LLMC, inserting art 15.3bis.

and annexed documents at http:/folk.uio.no/
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al injury to passenger is now possible.’” This arrangement permits the higher

F f liability under the 2002 Athens Convention to operate, and also delegates to
1inutsso té arty the power to decide upon the appropriate arrangements for the good
- 'ta 0? limitation provisions for passenger claims and under the 1996 LLMC.
operatm?o erty damage, the limits under Article 6.1(b) of the 1996 LLMC apply, as

Fjor F'iheplimits per passenger under Article 8 of the 1974 Athens Conven.tlon.
- where there are no claims other than for loss of or damage to cabin l}lggage or

ThllS:b passengers, the amount recovered under the 1974 Athens Conventl(?n would
luggagenféss the total limit under the 1974 Athens Convention together with c?th.er
applyrltl claims arising form an incident exceeds the 1996 LILMC Article 6.1(b) limit,
pr;i; ig calculated on the basis of the tonnage of the ship. _ :
w';‘he conflicts that existed between the 1974 Athens Conv.er_mon apd the 1972 an
1996 LLMCs over passenger limits have been dealt with by giving optlo.ns to the St;::z

arty to the two conventions. Thus, when the 2002 Athc’:ns Convention Ic;j\]/fc o
If)rge States which are party to it and which are also 1')alrtles to the 1996 wi
h(;vejthe following choices over loss of life and personal injury:

(i) Limit liability for passengers both under the 1.99.6. LLMC and the 2002 Athenﬁ
Colwvention. This would imply a limit of liability O.f 400,000 SDR per pasl
venger under Article 7.1 of the 2002 Athens Convention, capped by an ov.erall
limit of 175,000SDR, multiplied by the number of passengers the sh;p tﬁs
authorised to carry (according to the ship’s cerﬁﬁcate) Lmd_er A'rtu.:lle 7.1 of the
1996 LLMC. However, this solution may restrict the strict liability off up to
250,000 SDR under Article 3.1 of the .2002 Atk.lens Cf)nvenuonf l'io
175,000 SDR per passenger (in accorda-nc_e wcllth the limit of Article 7.1 of the

, if many passengers were injured. _ o

(ii) j\ggfaigli\(/)lﬁzi providz }f)or unl%mited liability for loss of life or perslon_al 1r?1§hry
under the 1996 LLMC under Article 15(3b:s). In such a case the limits of the

thens Convention will apply alone. _

(iii) iogfai could provide unlimited liability 1_1nder the 2002 Athens N([Ic(:)nventlon
and permit limitation of liability under.j-_\rtlcle 7.1 of the 1996 LL d -

(iv) A State can remove the limits of liability from both conventions and pe
unlimited liability for passenger claims in respect of death or personal injury.

The UK government has already acted under Article 15(3bis) of th'e 19?6'LL'MEH Télllés
limitation of liability will be limited to the 2002 Athens Convenu?n 11r.mtls in the o d
However, for loss or damage to luggage, the 2002 Athens Convention limits prescribe p
under Article 8 may, in particular instances, be capped by the property-related limits o
iabili i of the 1996 LLMC. N
113}3111113;1 ICIC}ET ﬁ;?i;:l:hz(i/)ierchant Shipping Act 1995 applied.tllle limitation prov1tsl:-ons
of the 1976 LLLMC to vessels which are not seagoing, the provisions of the 1974 Athens
Convention and 1976 LLMC did not apply to them. Thus the cllalms of -ﬂ:‘le pass?engers
on the Thames Cruise Boat Marchioness, which sa-nk .follovvllng collision with the
dredger Bowbelle in 1989, were not subject to any limitation regime.

37. See N. Gaskell, “New Limits for Passengers and Others in the [?}ﬁted Kingdom” (1998) 2 LMCLQ
312_'3 14 wh.ich observes that this is the contemporary trend for loss of life a_nd personal prepcrctly. —
38. Wjith the loss of 51 lives. The legal proceedings arising out of this accident were all settled out o y
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5. THE ATHENS REGULATION

The law applicable to passengers is presently Regulation (EC) No 392/2009, which
covers voyages between EU Member States. The 2002 Athens Convention is an Appen-
dix to the Regulation, while the main part of the Regulation determines the scope of the
2002 Athens Convention in various respects, including the ships and the voyages to
which it is applicable. The IMO reservation and most of the guidelines are also included
as part of the Regulation (Annex II), with binding character equal to the authentic text of
the 2002 Athens Convention. The Regulation applies to ships flying the flag of an EU
Member State and covers voyages where either the port of departure and/or the port of
disembarkation is in an EU Member State. It also covers carriage of a passenger where the
contract has been made in a Member State. Voyages between Contracting States to
the 1974 Athens Convention which do not involve an EU Member State remain subject to
the MSA 1995, That is why new legislation will be required to cover voyages between other
Contracting States to the 2002 Athens Convention which are not EU Member States when
the UK ratifies the 2002 Athens Convention.

In addition to extending the scope of the 2002 Athens Convention to ships involved in
domestic carriage, and making the IMO Guidelines binding, the Athens Regulation also
introduces some other novel features in the law of EU Member States. First, it provides
for sufficient advance payments to be made within 15 days of the time the person entitled
to damages is identified. Such payments are not considered to be an admission of liab-
ility. The advance payment provisions apply to carriers flying the flag of, or registered in,
a Member State or for damages occurring within a Member State’s territory. Second, the
carrier will be obliged to give out information regarding the rights of passengers under the
Regulation, including their rights to compensation, the limits applicable and the possib-
ility of direct action against the insurer.” Finally, loss of or damage to mobility and other
specific equipment belonging to a passenger with reduced mobility will be governed by
Article 3.3 of the 2002 Athens Convention. The carrier’s fault will be presumed if the loss
is caused by shipwreck, capsizing, collision or the stranding of the ship, explosion o1 Yire
in the ship, or any defect in the ship. Compensation will cotrespond to the replacenent
value of the equipment or, where relevant, the cost of the repairs.

The Athens Regulation does not include the jurisdictional provisions of Articies 17 and
17bis of the 2002 Athens Convention. Jurisdictional issues are within the exclusive compet-
ence of the European Union and not that of the EU Member States. Thus these issues are
to “form part of the Community legal order when the Community accedes to the Athens
Convention”. Article 17 and 17bis will fall to be implemented through the Council Regula-
tion (EC) No 44/2001 of 22 December 2000 on Jurisdiction and the Recognition and
Enforcement of Judgments in Civil and Commercial Matters (the “Jurisdiction Regulation”
and, from 2015, the Recast Regulation.). In terms of the position that will then be applied
by the Jurisdiction Regulation, Article 176is(3) of the 2002 Athens Convention permits the
application of the Jurisdiction Regulation between EU Member States for the recognition
and enforcement of judgments, provided that judgments of courts with jurisdiction under
the 2002 Athens Convention are recognised at least to the extent provided for in that Con-
vention. For jurisdiction allocation, the provisions of the 2002 Athens Convention are
therefore to prevail over the more general, existing provisions of the Jurisdiction Regulation.

39. The Athens Regulation, art 7. No penalty for nen-provision of information is imposed by the
Regulation.
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6. THE COMMERCIAL REALITY

There are in fact very few reported cases of death .and _injury claims being purs-ue,d
through the Courts. This is because such claims are }nx_rarlably cc?vered by ﬂll%f_ ciarcr;ei s
Protection and Indemnity (“P&L”) insurance, and it is the policy of the 1 ul i
which insure virtually all the world’s fleet of passenger ships .to fsee1,< armcab.lel sett t':m::

f such claims out of court. The principal value of the limitation provisions 1,n {;
?\thens and LLMC Conventions is therefore to curb the excess zeal of claimants lega
advisers, and to foster realistic settlements.

7. QUANTUM OF DAMAGES FOR DEATH AND
INJURY

The English courts have always been somewhat ungenerous to df:at.h almd injury claim-
ants, particularly when compared with the awards in other jurisdictions such as the
3

United States. . - - o
r'll“he followiny; are the principal heads of claim available to personal injury plaintiffs in

the English courts:

(a) medical expenses;
(b) pain and suffering (past, present and future);

(c) lossof amenity;
(d) lost earnings (past, present and future).

In the case of death, the claim will be made by the personal representatives of the
deceased, and will include:

(2) medical, funeral and testamentary eXpenses, including expenses in connection

with a coroner’s inquest; . . el

b) the deceased’s pain and suffering priot to dea 5 .

Ec) damages under the Fatal Accidents Acts (currently £10,000) to specified
dependants; .

(d) dependenq; claims by those (e.g. SpOuUSsS, children or aged‘parents) whoml the
deceased was supporting prior to death. Such claims will Jlreﬁe.ct the likely
duration of such payments if the deceased had survived, taking into account

their circumstances and state of health.

The level of death and injury awards in US courts (mostl of whi_ch are assessed by a
jury) means that in any marine casualty with an international _dl.rr.lensmn the.lawtjiflex:s
acting for death and injury claimants will always explore the possﬂlnhty o_f pursuing “ eir
claims in the USA. The key question will be whether the accident involves a Us
element” sufficient to justify the establishment of US jurisdi.cti.on. ' o H

The advantages of bringing a claim in the US from the plaintiffs’ point of view include:

(a) higher levels of damages; . . e
(b) lawyers will accept instructions on a contingency fee basis (now available 1n

the UK in some circumstances);
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1. INTRODUCTION

o the early 1970s marine pollution from ships was in essence unregulated. In the
me of business efficiency ships regularly cleaned their tanks en route and discharged
residues at sea together with all rubbish overboard. This attitude was not assisted
e fact that the jurisdiction of coastal states extended only to territorial waters of, in
neral, three nautical miles from the coast. Pollution damage recovery for contami-
ted property was based on national law, in England, in tort and was not always easy
achieve.! Today there is an extensive legislative framework attempting to prevent or
ate pollution® at sea and reduce the degradation of the marine environment.

It was the image of big tankers® leaking large quantities of oil, polluting extensive
and destroying wildlife that raised public awareness about the threats to the
onment posed by large scale transportation of oil by sea. Triggered by these high
e incidents the law started developing into a very distinct and separate field involv-
g regulatory obligations coupled with penal and civil liability.* The shipping industry
ed a leading role in the development of the new law, and in several instances

L. Esso Petroleum Co Lid v Southport Corp [1956] AC 218; [1955] 2 Lloyd’s Rep 655.

2. It should not be assumed that shipping is the major source of oceanic pollution. Land-based activities
far more damaging not only in terms of volume of pollutants but also because most of the oceanic life is
ntrated in the coastal zone. However as these are within the jurisdiction and the politics of each coastal
only “soft” international law under regional international instruments has been developed.

A detailed review of the history, the well known incidents or the political and financial conflicts involved
yond the scope of this work. The interested reader is advised to read Colin de la Rue and Charles B.
dsou, Shipping and the Environment (2nd edn, LLP 2009) where a good summary of the history is
vided.

T cannot be seriously argued that the shipping industry and the coastal authorities could not predict
serious pollution incidents were likely to happen. However before major pollution incidents started hap-
Ing there was not much public interest in developing pollution prevention and compensation regimes. In
f tion the shipping industry’s lobbying of various governments was probably strong enough to delay these
Opments.
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overtook the international legal negotiations by adopting innovative private sch
This positive attitude ensured that the solutions finally adopted were accept . . : :
industry and reduced the consequences of multiple litigation and secur?tyaiza been developed, bl.lt the legal flram.ew.ork is, as will becor;xe :l:md;nt, a labyrinth
when an incident occurred. The resulting legal instruments are probably the g o 5 orting With good intentions and end'mg in mcomplet.e parts or dea I;En s. has b o
common standards achievable on an international basis and do not cover the neas "However the development of env*lronmerlltal law in .relatfon to Z 1p1?(1:1ng - SC}; .
all States. Most of the drafting work in creating the legal framework has been achj ans stopped. Environmental pressures increase with time an widen o Ortzn:[
within the negotiating environment of the International Maritime Organization, smospheric pollution and greenhouse gas emissions from sh1ps ar; rll.ow ! eiies 8
Ships are, in general, regulated by the laws of the flag State but they become subjeg _plems that need to be resolved together with the. Franspurtauon of a 1end peci ; 3;
the laws applicable to the jurisdictional zones of the States they trade to. It is the ¢ the effects noise has on mammals and the colhsmns.be'EwetE_n ships an pgmcu H
State rather than the flag State which has the pressing interest to protect its cos :ne species. Due to its international charat?ter the shllpplng ﬂl}ndustry requtn:es:[ ug.;:
environment and at the same time facilitate trade. Before 1982 the rights of the gq ity of environmental measures an_d regulanonls for ships to the greatest Z:lxdee?nfnds
State were restricted to internal and territorial waters. The development of the 1 e as otherwise it may become sub)e.:cted to unilateral legal pr0v1151;ns an e it
United Nations Convention on the Law of the Sea (UNCLOS) has improved the gq each coastal State. At the same time the ‘needs of the coas'lta : tatses 1 ff:r Wi .
ance of pollution incident situations in three respects.” First, it extended the jurisdictio: oped States more concerned f'or .thelr environment and deve oping k;cattc:s. 01;:11156: :
the coastal State’s rights and obligations to 200 nautical miles from the coast by accentis economic development. The p.r1nc1ple of su}stamable dEVEIQPmef}t 1s the one balan
the exclusive economic zone (EEZ),° second, it imposed general duties on coastal States i the conflicting economic, societal _and env1ronmental cqnsx_dere?tlo‘zs. .
protect the marine environment’ and third, it weakened the right of innocent passagé Environmentaily safe shipping requires PTeVCnUOﬂ‘Of shipping mm;nts ;n. po 11_
providing that this is to be exercised subject to the protection of the marine environmeng$: alike. Chis is achieved by developing five equally important tools. ngt: v 1T_np1"0Vf
An important increase of the rights of the coastal State that comes under threat of p. " the eonstruction and maintenance standards for ships so that the camagde 1;’
tion from a shipping incident has been provided under the Intervention Convention 1 nis is more resilient to the dangers of the sea and to human fault. Second, by

and its protocols.” Under Article 1 of the Intervention Convention 1969 the coastal Sta \oving training standards for crew members so that the .nSk of human fault' §
is entitled to take measures on the high seas which it thinks necessary in order to ay uced. Third, by establishing management systems for the ships, ports and the ship-
grave and imminent pollution threats arising from shipping incidents. In the UK the g g companies which ensure early identification and minimisation of r_1sks takecil, or, 1n
ernment’s intervention powers can be found in the Merchant Shipping Act 199510 case of an accident, confirmation of the causes of the pollution accident an 3pfl_1'°1;

In addition to UNCLOS other framework conventions have introduced State oblia, attribution of responsibility. Fourth, by establishing liability regimes whic
tions which concern the environment in general and have an impact on shipping actin e that pollution victims will be compensated and that the polluting industry, in
too. Examples are the Convention on Biological Diversity,'' the Basel Conventiun

er words shipowners, cargo owners, insurers and importers, will strive to avoic.i ptclill—
Hazardous Wastes 1992 and the United Nations Framework Conventior on Clin ion because of the imposed liability. The final tool in the legal framework is the
Change 1992 and its Kyoto Protocol.”? These conventions lay down gen=:al prinei

position of criminal liability and fines for pollution incidents.
and objectives which are not necessarily directly applicable to or enforceable against shs,pjr
but which affect ships though the implementation of their general principles.

rall, international policy regarding the protection of the marine environment has
enf(;cused and in some respects inconsistent. Part-selutions to pressing problems
u

2. SHIP STANDARDS IN CONSTRUCTION

5. We only refer to the three more important effects here. It should be stress=d that UNCLOS has several OPERATION AND MANNING
other provisions affecting the marine environment, but these are dealt with in Chapter 11.
6. Part V of UNCLOS.
7. Part XII of UNCLOS.
8. Art 21 of UNCLOS. However, legislation regarding the construction of ships has to be based on i
national agreement rather than national standards are 21(2).
9. International Convention Relating to Intervention on the High Seas in Cases of Qil Pollution Ci
alties, 1969, came into force 6 May 1975. The original convention covered only some types of oil but its
1973 Protocol extended to other substances. The list of substances has further been revised in 1991, 1996
and 2002 with successive protocols modifying the list of substances to which the convention applies.
10. Schedule 3A was introduced under Schedule 1 of the Marine Safety Act 2003.
11. Signed at the Rio Barth Summit in 1992 by 150 government leaders, and dedicated to promoting
tainable development. Entered into force on 29 December 1993. It presently has 194 Parties (on June |
2014). The convention establishes the role of biological diversity for people, food security, medicines, &
air and water, shelter, and a clean and healthy environment. The convention covers all biological divel
including the marine environment.
12. Basel Convention on the Control of Transhoundary Movements of Hazardous Wastes and their Disposd
Adopted adopted on 22 March 1989, entered into force on May 5th, 1992. It has 181 Parties (June 15th, 2014)
13. UN Framework Convention on Climate Change 1992 The Convention entered into force on March
1994. The Kyoto Protocol was adopted in Kyoto, Japan, on 11 December 1997 and entered into force on 1
ruary 2005. There are 195 Parties to the Convention and 192 Parties to the Kyoto Protocel (on June 15th; 20

dards for the ship’s safety are contained in the International Convention for the
ety of Life at Sea 1974 (SOLAS),' which specifies minimum sta}ndards for the con-
ction, equipment and operation of ships, compatible with their safety. SOLASA is
e cornerstone of a technical and managerial framework ensuring the safety of ShJIZTS
ich in turn also impacts on marine pollution.'” Flag and port State control are uti-
ed as methods of implementation and enforcement and in addition the In.ternanonal
Management Code contained in Chapter IX and the International Ship and .POI-‘I
cilities Security Code (ISPS Code) contained under Chapter XI-2 of SOLAS indi-
Cate the breadth of issues covered. ;
Standards for the operation of ships and the reduction of accidental and opera}uonal
tion are dealt with under the International Conventon for the Prevention of

Il
14, Which entered into force on 25 May 1980,
15. See Chapter 9.
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Pollution from Ships 1973, as modified by the Protocol of 1978 relating ghe
(MARPOL 73/78)."* MARPOL 73/78 has been extended and modified by severa] Slg
cessive protocols. It contains regulations for prevention of oil pollution (Annex Iy, Pm:
vention of pollution by hazardous and noxious substances in bulk (Annex In
harmful substances in packaged form (Annex III), sewage and garbage pollution from
ships (Annex IV and V), as well as air pollution from ships (Annex VI).'” Only the firsy
two annexes are compulsory for Contracting States.'®

Contracting States undertake to develop criminal liability and disciplinary Procedures
for violations of MARPOL and SOLAS. MARPOL. 73/78 is also implemented in Burg.
pean Law by the EU Ship Source Pollution Directive.!® The Directive uses the same
definition of illegal, operational or accidental discharges as MARPOL.” However, the
Directive provides for criminal sanctions when caused intentionally, recklessly or
“serious negligence™®! which is in contrast to the similar test under MARPOL which
refers to “the owner or the master” acting “either with intent to cause damage or reck.
lessly and with knowledge that damage would probably result”.?? The lower threshold
applies” to discharges in the territorial sea.” In addition criminal liability under the
Directive is not restricted to the owner and the master of the ship but extends to “any
other person involved” which would include many other entities, for example charep.
ers, classification societies and operators not presently covered under MARPOL. The
Directive applies® not just to territorial waters but also EEZs and the high seas.®® A dijs-
tinction between minor and other cases of pollution is created by the Directive, The

Tety

16. MARPOL. 1978 which also includes the 1973 MARPOL entered into force on 2 October 1983 (along
with Annexes I and IT).

17. The air pollution regulations relate to sulphur oxide and nitrogen oxide emissions from ship exhausts
and prohibit deliberate emissions of ozone depleting substances. Special emission areas are designated ana
lower emissions than the global cap of 4.5 per cent on the sulphur content of fuel oil are established fur avch
areas (1.5 per cent). Greenhouse gases from shipping which are probably between 1.5 and 3.0 per ceat of the
global emissions are not regulated under any international or national instrument yet and are ex ivded under
art 2.2 of the Kyoto Protocol 1997 from the general counting of greenhouse gas emissiors Auvex VI pro-
vides that the IMO should seek to regulate such emissions. But see s 25 of the UK Draft Clitaate Change Bill
where power is granted to the Secretary of State to count such emissions in this respect.

18. The UK is a signatory to all annexes. General authority to issue orders in this rexpect is granted under
s 128 of the MSA 1995. Note also that the International Convention for the Coutre! and Management of
Ships Ballast Water and Sediments was adopted by consensus at a Diplomatic Coaference at IMO in London
on 13 February 2004. The latest Annex VI is the lowest in ratification with 62 countries covering approxi-
mately 85 per cent of the world tonnage. Thus the non-obligatory character of the annexes has not prevented
extensive ratification. However the major concern is the enforcement of the various measures.

19. Directive 2005/35/EC. See also Directive 2009/123/EC of the European Parliament and of the Council
of 21 October 2009 amending Directive 2005/35/EC on ship-source pollution and on the introduction of
penalties for infringements.

20. The Directive does not apply to pollution from warships and in cases where the ship or human life isin
danger.

21. Art 4 EU Ship Source Pollution Directive 2005/35/EC amended by Directive 2009/123/EC art 4.

22. Annex I Regulation 11(b) of MARPOL. 73/78.

23. Arguably “gross negligence” includes breach of pollution or other shipping regulations thus it broadens
the scope of criminal liability significantly.

24, Art 5 of the original Dircctive has been amended by Directive 2009/123/EC to ensure consistency with
MARPOL.

1
25. The Directive has been transposed into English law by Statutory Instrument 2009 No 1210, a8 the

Merchant Shipping (Implementation of Ship-Source Pollution Directive) Regulations 2009 which came into
force on 1 July 2009. The relevant provisions have been inserted in the Merchant Shipping (Prevention of i
Pollution) Regulations 1996 (SI 1996 No 2154). Note that the UK implementation protects persons con-

nected with a ship’s business and this is defined under Regulation 11C(d) to owner, master, seafaref; cargd
owners and the classification society.

26. Directive 2005/35/EC, art 3.

372

MARINE POLLUTION FROM SHIPPING ACTIVITIES

active imposes criminal liability even for minor cases of pc?llut_ion when corr.nmtted
¥ ¥ tent, recklessly or with serious negligence in the territorial waters or 1nterna_\1
: mof a, Member State.?” Otherwise minor cases which do not individually and, if
?;:::ed collectively affect “the quality of water”®® are not infringements under the
] 3

pirective-”

3. LIABILITY FOR OIL POLLUTION FROM SHIPS

) Civil Liability for il Pollution

Civil liability for oil pollution is covered by various internatipnal C{'mventions.. Tankers

rreated differently from other ships because they‘ have a highf:r risk f)f causing ex;e'n—
sve pollution. For tankers compensation for pollution damage 1s prowdesl by the ship-
m er up to a limit and in addition by a specially formed legal entity called the
?::mational 0il Pollution Compensation Fund (IOPCF) funded from money col-

' from oil impoxsters. . . o .
kc';e‘h;ie 1969 Ci\ﬂlr'_iabi]ity Convention (1969 CLC)™ establishes strict but limited liab-

il lipowner, coupled with compulsory insurance and direct ac‘Fion against the
igfzf,t?rehf 1969 CLC lfas been updated by a 1976 Protocol.a‘nd,.m‘s:ome States
incluing the UK, by the 1992 Protocol which forms the 1992 Civil Liability Conlven-i
frn (992 CLC).> The 1969/1992 CLC are each supplemented by the In:cernatioggl
: . avention on the Establishment of an International .Fund for Compensation folg 11
pollution Damage (IOPC Fund) 1971%%/1992 respectively. However, the 1?371 1‘J;1nl

Qonvention ceased to be in force on 24 May 2002. Thus on%y the. 1992 lIOP Fun 151
presently active. The role of the IOPC Fund is twofold. First, it prov-Ides addmm‘gl
.c'umpensation to victims of oil pollution in cases where compensation cannot be

. Directive 2009/123/EGC, art 4.1. . o

g II\)Ig:: that the Directive does not specify this term. There are severa} 1E.Ié 11‘115tru_ﬁ1en§s \;;ui:a;f]fizﬁtcéhﬁ

e i i e 1 jon i imi ity will only g
W lity in general. It is not clear whether the intention is that criminal liability w : .

;c#:uc;\l:liztl;tgf wgter is affected under one of these instruments or whether the term is to be interpreted in a
more general way. -

20, Directive 2009/123/EC, art 5. ‘ ) r

30. International Convem:i:)n on Civil Liability for O1il Pellution Dmage, Brusspls, 29 No_x e:r_lltzg_ 19?9
\\fhicﬁ came into force on 19 June 1975. The Protocol to the Imernano_nal Convennop on Civil Liability n;
0il Pollution Damage, London, 19 November 1976, which came i.r}to_ force on 8 April 1r971,tl11§shbee_rtl 1;5‘;1
4 an interim solution to increase the low limits of lability agrf_:ed within the 1969 CLC. I‘hei ]jmaf ; sStem
system of compensation for oil pollution damage which contains a tonnage rather than a value it sy N
in contrast to the US approach to issues of global limitation. _ _ ,

31. International Liggﬂity Convention on Civil Liability for .011 Pollution Damage, London, CZIIé(?cemt;eé
1992, which is created by the modification of the 1969 CLC in a 1992 _Protoco]. to the 11969ﬂ1- igé;eéLC
11(2) of the 1992 Protocol and also art 12(5). There was a not too dtsslmﬂar 1984 Protocol to the e
also, which, despite being ratified by various major trading nations _(e.g. Pr_al.lce, Germany and Aus_tr }1&3, 0
ntified by insufficient countries for it to be in force anywhere and its provisions have largely been include
the 1992 CL.C. The 1992 Protocol came into force on 30 May 1996. . _ '

3. International Convention on the Establishment of an International Fund for Compensation for _011
Pollution Damage (FUND), adopted 18 December 1971, entered into f_urce 16_October 1978. C(}I'I.VCIIE;DH
0n the Esrablishment of an International Fund for Compensation for Qll Po]lut:or_l Damage, 27 Noven;isr
1992 While the 1971 Fund Convention is not in force any more, it_contmucs to exist because of gutstanG arg
tliims, An effort to wind up the Fund has been stalled 't"y a freezing order, see Ag‘gura.ncefNore;Ls&%c?r}[2014]
Giensidig vs The International Qil Pollution Compensation Fund 1971, Neutral Citation uf 5 e
EWHC 1394 (Comm). For the claimant the efforts of the IOPCF not to honour the sharing o Oi pc_)nci =
liability in the case of the Nissos Arﬂ::yrgos i_ncident denotes a significant breach of the general princip
Uinderlying the oil pollution compensation regime.
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received under the CLC because the shipowner’s liability is exempted or where ¢
shipowner and its insurer are financially unable to provide for compensation. In addjf
tion it provides compensation to marine pollution victims to limits of liability highe,
than those available against the shipowner. The CLC/IOPCF system has been very gy
cessful as shown by the wide ratification of the 1992 CLC by 132 States and the 199£
IOPCF, by 114 States.*® A Protocol to IOPC Fund 1992 was agreed on 27 May 2003
for the creation of a voluntary third tier of liability for oil pollution. This third tier came
into force in 2005, currently has 29 Contracting States®* and is available only in thoge
States which are party to it. It was produced following recognition that, in spite of gye.
cessive increases in the limits of liability for oil pollution, the “maximum compensatigy
afforded by IOPCF 1992 might be insufficient to meet compensation needs in Ccertain
circumstances in some Contracting States to that Convention”.”* The rationale for the
Supplementary Fund is that it provides higher levels of compensation in States which
choose to become parties, while enabling States which do not wish to burden their o]
importers with the higher levels of contribution involved to remain outside. Oil spil)
damage from bunkers and lubrication oils from ships not employed for the carriage of
oil are covered by the 2001 Bunker Qil Pollution Convention (2001 BOPC)*® which
establishes strict but limited liability for the shipowner and other persons associated
with the running of the ship coupled with compulsory insurance and direct action
against insurers. However unlike the CLC/FUND/Supplementary Fund system, the
2001 BOPC does not provide for a separate “stand-alone” limitation fund but preseryes
existing rights to limit liability whether under national or international law.?’

In the UK, the Merchant Shipping Act 1995 rewrites the 1992 CLC (in Chapter
1I1)* and the Fund Convention (in Chaptet IV) into English law.” The 2003 Supple-
mentary Fund has been enacted in the UK through the Merchant Shipping (Oil Pollu-
tion Compensation Limits) Order 2003.%° The 2001 BOPC is implemented througk
the Merchant Shipping (Qil Pollution) (Bunkers Convention) Regulations 2006.

33. See the status of International Maritime Organization Conventions at www.imo o7/ (accessed 20
March 2014).

34, As at 14 June 2014.

35, IMO LEG/CONF.14/20 the Preamble to the Supplementary Fund. The development of the 2003
Supplementary Fund to the IOPCF was initiated as a response to a Buropean Union White Paper on
Environmental Liability (Brussels, 9 February 2000, COM (2000} 66), a Communication from the Commis-
sion to the European Parliament and the Council on the Safety of the Seaborne Oil Trade (COM (2000},
142 final) which found the liability regime for oil pollution to be unsatisfactory in two respects. First, the
limits were considered to be too low and second, the right of the shipowner to limit liability was considered t©
be almost unbreakable. The Communication suggested (1) an EU-wide solution which would involve estab-
lishing a third-tier Fund, supported by the industry, with an overall ceiling of one billion euros, (2) strict liab-
ility for the person who causes pollution (i.e. not only for the sea carriers) and (3) sanctions for gross
negligence imposed on the negligent party and payable to the State where the pollution occurs. The 2003
Supplementary Fund was created to avoid unilateral measures by the EU. As concluded, the European Direc-
tive 2004/35/CE of 21 April 2004 excludes from its application all major maritime conventions included in its
Annex IV, The whole regime will be reviewed in 2013-2014.

36. Adopted on 23 March 2001 in London. Closed to signature on 30 September 2002. It came into force
on 21 November 2008. 77 Parties, as at June 15, 2014.

37. 2001 BOPC, art 6. In other words, while the CLC produced new money from the shipowners to pay
out for pollution damage the 2001 BOPC does not do so but relies on the general limitation of liability fund.

38. ss 152-172 as amended by the Merchant Shipping (Qil Pollution) (Bunkers Convention) Regulations
2006, SI 2006 No 1244. These Regulations came into force on 21 November 2008.

39. ss 173-181.

40. By replacing the limits of liability for the Fund under s 157 of the MSA 1995.
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() The Civil Liability Convention 1992

The 1992 CLC and Fund Conventions apply to oil pollution damage caused in the ter-
fitorys including the territorial sea, of a Contracting State,* and to damage caused
githin 200 miles from the coast.® It also covers the costs of preventive measures
“yherever taken”.®

Thus it does not matter where the incident that caused the pollution has taken place
put rather where the pollution damage occurred. Even where the incident has taken
place within the waters of a non-Contracting State or on the high seas, if a Contracting
sate has suffered oil pollution damage in its EEZ or territorial waters, the 1992 CLC
will apply and will cover preventive measures undertaken in the jurisdictional zones of
the coastal State or the high seas. Note also that the application of the 1992 CLC does
not depend on whether the polluting ship is registered in a Contracting State or not.

The 1992 CLC/Fund defines oil as any persistent hydrocarbon mineral oil such as
crude oil, fuel oil, heavy diesel oil and lubricating oil, whether carried on board a ship
as cargo or in the bunkers of a ship.4 However, the 1992 CLC wording does not define
precisely which tynes of oil are persistent and thus included within the scope of the

convention.®

The difficulty of defining the scope of the 1992 CL.C is resolved partly by the express
reference to sume types of oil within the oil definition*® and partly by the development
of a defifuiion of non-persistent oils by the International Oil Pollution Compensation
(I0PC) Fund."” Under this definition non-persistent oil is that which

a* *he time of shipment, consists of hydrocarbon fractions, (a) at least 50 per cent of which, by
\olume, distils at a temperature of 340°C and (b) at least 95 per cent of which, by volume, distils
at a temperature of 370°C when tested by the ASTM Method D86/78 or any subsequent revision
thereof.*®

All oils that do not fall within the non-persistent oil definition are persistent oils and
thus subject to the CLC/Fund system. This working definition is more accurate

41. However there is no requirement that the damage should be only in one Contracting State. Sec also
Landcatch Lid v International Ol Pollution Compensation Fund [1999] 2 Lloyd’s Rep 316, at p 328.

42. That is either an EEZ of a Contracting State, established in accordance with international law, or, if
the State has not established such a zone, an area beyond and adjacent to the territorial sea of that State
extending no more than 200 nautical miles from the baselines from which the breadth of its territorial sea is
measured — 1969 CLC, art II. MSA 1995 ss 152-170 refer to damage and measures in the territory of the
UK (s 153(1)) and to damage and measures in the territory of another CLC State. In turn the UK territory
consists of the territorial sea and the British Fishery limits set out under the Fishery Limits Act 1976 and the
territorial waters and the EEZs (or 200 mile zones) of other CLC States (s 170(4)).

43, 1992 CLC, art II(b). Which must be taken for the purpose of preventing damage to a Contracting State.

44, Art1(5).

45, 5 170(1) of the MSA 1995 specifies “oil” as persistent hydrocarbon mineral oil, This excludes the
examples given in the 1992 CLC definition. However, it does not appear to produce a different result as the
t‘.!rmis the same and must be interpreted by reference to the 1992 CLC. The Merchant Shipping (Oil Pollu-
fion) (Bunkers Convention) Regulations 2006 amend the term to read as: “oil” except in the term “bunker
0il” means persistent hydrocarbon mineral oil. No practical change is made by this modification.

46. 1992 CLC, art I(5).

47, See for example Caryn Anderson, “The International Tanker Owners Pollution Federation Limited
(ITOPE) Persistent vs Non-Persistent Qils: What You Need to Know”, article in: “Beacon” (Skuld News-
l_mef) July 2001, available at www.itopf.com/_assets/documents/persistent.pdf where damage to paint coat-
ings in marinas and harbours and to marine organisms are suggested as potential damage arising from
non-persistent oils, Atmospheric pollution can also be an issue although it has not at the moment been con-
M:EEd I;S a consequence that should create civil liability.

. Ibid.
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than that included in the 1992 CLC.* However the working definition50
considered binding on any national court because it does not Iegally carry th
a definition within the meaning of the convention.

The establishment of liability for pollution damage only for persistent oils o
their evident impact on wildlife, beaches and ecosystems. When the 1969 CLC Wag
developed it was, and still is, assumed that non-persistent oils will dissipate fapi'
through evaporation into the atmosphere thus not causing significant damage o cleap.
up costs.”’ However, it would be wrong to assume that there is no pollution impaeg
from incidents involving non-persistent oils. >

canngt ]
€ Weight of

arises fr

(c) What Types of Vessel are Covered?

The 1992 CLC covers ships defined™ as “any sea-going vessel and any seaborne crfy
of any type whatsoever”, There is no definition of “seagoing”, “vessel”, “seaborpe” ot
“craft” in the convention. The 1992 CLC does not apply to warships and
ment ships used for non-commercial activities.>*

The 1992 CLC further restricts its application to ships “constructed or
the carriage of oil in bulk as cargo”,” thus giving emphasis to the requirements of
approval of ships as physically suitable for the carriage of 0il.’® The 1992 CLC applies
always to ships which are only capable of carrying oil in bulk. In addition the 1992
CLC extends™ the scope of coverage to oil spillage from Qil/Bulk/Ore ships (OBQg)
which arguably fulfil the requirement to be constructed for the carriage of oil provided.
that these vessels are laden with oil or that they are on their first voyage after the car-
riage of oil and they have oil residues from the previous voyage on board.®

Oil pollution damage arising from barges without steering and propulsion, or floatirs
storage units (FSU) as well as floating production, storage and offloading units (FPSCY
also raises the question of applicability of the 1992 CLC.%* While for barges w.i: ng

other gayery.

adapted for

49. However, it presents difficulties as it cannot be applied to non-mineral oils because they cannc tolerate the
distillation process. These have to be distinguished on the basis of their mineral character. Carya Anderson (fn 48),
50. Liguefied natural gas (ING) and liquefied petroleum gas (LPG) as well as other gos products, gasolines,
kerosenes and light distillates are non-persistent oils and are therefore not covered by th= T Z/Fund framework.

51. In this context the distinction is not necessary as any claim for damage arieiuz foin non-persistent oil
would have been difficult to prove.

52. Caryn Anderson (fn 47).

53. The enactment of the 1992 CLC into English law employs the same definition, s 170 MSA 1995,

54. 1969 and 1992 CLC, art XI.

55. There is no definition of what “in bulk” may mean but the whole term arguably focuses on the words
“as cargo”. Thus, any quantity of oil carried under a contract of carriage of goods should trigger the applica-
tion. By contrast, where oil is not part of the cargo but, for example, is contained in tanker trucks which are
then carried on a ship (whether capable of carrying oil or not) the 1969 and the 1992 CLC will arguably not
be applicable, irrespective of the amount of oil transported.

56. The corresponding restrictions in the definition of ship can be found in s 153(3) of the MSA 1995.

57. 1992 CLG, art LI, see also s 153(3) and (4) of the MSA 1995,

58. Oil residues may be pumpable or non-pumpable oil mixtures caused by contamination of the oil by
seawater or chemicals or simply by reduction in the oil temperature.

59. In the UK as part of the licence approval procedures operators of offshore oil and gas installations and
pipelines must become members of the voluntary scheme Offshore Pollution Liability Association Limire}‘l
(OPOL) or provide alternative liability coverage of the same value, Strict liability under the Agreement 18
limited to $120 million per incident and $240 million aggregate is imposed. Clean-up costs claimed by publi¢
authorities and “pollution damage” (cl 15 of OPOL agreement) means only direct loss or damage by ‘dire.ct
contamination from a discharge of oil. Claimants are clearly not precluded from seeking compensation it
courts. FPPSOs and FSUs used in the production process as well as when temporarily removed from theit
normal station are covered by this agreement.

reat .
i -g:cidﬂd on a case by case basis.

MARINE POLLUTION FROM SHIPPING ACTIVITIES

ulsion or steering it is, under English law, well established that these are to be
‘:' roped as ships, such an answer is not obvious for the other types of craft and is to be

The application of the 1992 CLC will also turn upon whetherlthe structure unlder
iscussion is “carrying oil in bulk as cargo”.®’ The notion of carriage usually involves
dm ortation rather than containment thus making it strongly argu.able ﬂ’.lat where the
_.n'anSIJlon is storage rather than carriage the 1992 CLC would be inapplicable. Whll-e
‘mFer'mterpretation is literally consistent with the wording of Article I(1) it would prac.tl—
mﬁ;;ean that pollution damages from such structures used for s::)rage would require
'g:rther legislation to achieve the same coverage a_s.under the CI__C. .
J The IOPCF is presently discussing the possibility of fexllaandmg its coverage after the
Greek Supreme Court held that the Slops,®” a decommissioned tanker used for storage
of oil, was covered by the definition of ship.* N o - -
| Notably, all structures that fall under the ‘deﬁ'mtlon of ship in Article (_) would be
subject to the 1992 CLC irrespective of their size. However, compulsory insurance is
: nly required for vessels larger than 2,000grt.** For vlessels sr.naller- than 2,000grt no
. n{pulsory inzurance and no direct action against the insurer is available but the same
.;e of liakiility is imposed as with larger vessels.

(M Wio is Liable?

Jae 1992 CLC imposes strict liability on the owner of the ship causing pollution dam-
age.” Strict liability in this context means the claimant needs only to prove tha:t the pol-
Jution damage suffered was caused by an oil covered by the convention which came
from a ship covered by the convention. There is no need to. prove fault o‘f the shxlp-
pwner. The shipowner can avoid liability only under some limited excepuons: Strict
liability does not prevent the shipowner from claiming agamst' the party rejspons,lble for
the pollution damage, nor does it remove the defence of cgntr}butory negligence by any
yictim of pollution damage. In essence it provides an ob.hgatlon to pay out the claims
by third party claimants thus channelling the claims, rnakmg the paymen’g of compensa-
tion easier and quicker, reducing the litigation and minimising or excluding the possib-
ility of security measures against the shipowner’s property.

60. As required under art I(1) of the 1992 CLC. B _ ' .

61. The cc)li] contained in such craft is not included in the tonnage of 11:[1’;}(]1.’1}:{1 oil on the basis of which
contributions to the IOPC Fund are levied. In 2006 the Greek Supreme Court hel_d 5tﬂhsu: the Slops, a former
tanker from which the propeller and main machinery had been removed, was a “shl_p for the.purpose of the
1992 Fund Convention, although the Executive Committee of the Fund had decided that it was not. See
IOPC Fund document 92FUND/EXC.34/7 at hrip://documentservices.iopcfunds.org/meeting-documents/
.duwnload/docs/ZSﬁ?/lang/enJ (accessed 20 March 2014).

62. See fn 62. _ ' o

63. See IOPC/MAY14/8/1 for an update of the unresolved debate which has been going on for a signi-

ant period of time.

64. Arc VII(1). _ )
65. Art III((I)). s 193 of the MSA 1995 makes reference to the “owner” defined as the “reglst.crcd owner
under s 170(1). The amendment by the Merchant Shipping (Oil Pullution)_ Bunkers CO,I:AVCI‘!HOI]) Regula-
tions 2006, ST 2006 No 1244, replaces the word “owner” with the term “regls[ered'owner_ and also ?mendf
$170(1) to point to the new section 153A(7) which states “In this Chapter (except in section 170(1) ‘owner
€xcept when used in the term ‘registered owner’, means the registered owner, bareboat charterer, manager

nd operator of the ship”.




