144 Form S-11

registration statement consisting only of the fol-
lowing: the facing page; a statement that the con-
tents of the earlier registration statement,
identified by file number, are incorporated by ref-
erence; required opinions and consents; the signa-
ture page; and any price-related information
omitted from the earlier registration statement in
reliance on Rule 430A that the registrant chooses
to include in the new registration statement. The
information contained in such a Rule 462 (b) regis-
tration statement shall be deemed to be a part of
the earlier registration statement as of the date of
effectiveness of the Rule 462(b) registration state-
ment, Any opinion or consent required in the Rule
462(b) registration statement may be incorporated
by reference from the earlier registration state-
ment with respect to the offering, it (i) such
opinion or consent expressly provides for such
incorporation; and (i) such opinion relates to the
securities registered pursuant to Rule 462(b). See
Rule 411(c) and Rule 439(b) under the Securities
Act,

H. Eligibility to Use Incorporation by
Reference,

If a registrant meets the following requirements
immediately prior to the time of filing a registra-
tion statement on this Form, it may elect to pro-
vide information required by Items 3, through 28
of this Form in accordance with Ttem 28A and
Item 29 of this Form:

1. The registrant is subject to the require-
ment to file reports pursuant to Section 13 or
Section 15(d) of the Securities Exchange Act of
1934,

2. The registrant has filed all reports and
other materials required to be filed by Section
13(a), 14, or 15(d) of the Exchange Act during the
preceding 12 months (or for such shorter period
that the registrant was required to file such re-
ports and materials}).
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3. The registrant has filed an annual report
required under Section 13(a) or 15(d) of the Ex-
change Act for its most recently completed fiscal
year,

4. The registrant is not:

(@ And during the past three years
neither the registrant nor any of its predecessors
was:

(i) A blank check company as defined
in Rule 419(a) (2) (§230.419(a) (2) of this chapter);

(i) A shell company, other than a busi-
ness combination related shell company, each as
defined in Rule 405 (§ 230.405 of this chapter); or

- (i) Aregistrant for an offering of penny
stock as defined in Rule 3a51-1 of the Exchange
Act (8§ 240.3a51-1 of this chapter).

(b) Registering an offering that effectu-
ates a business combination transaction as defined
in Rule 165(f) (1) (§230.165(0) (1) of this chapter).

5. If a registrant is a successor registrant it
shall be deemed to have satisfied conditions 1, 2
3, and 4(b) above if: ;

(@) Its predecessor and it, taken together,
do so, provided that the succession was primarily
for the purpose of changing the state of incorpora-
tion of the predecessor or forming a holding com-
pany and that the assets and liabilities of the
successor at the time of succession were substan-
tially the same as those of the predecessor; or

(b) All predecessors met the conditions at
the time of succession and the registrant has con-
tinued to do so since the suceession.

6. The registrant makes its periodic and cie
rent reports filed pursuant to Section 13 or Secticn
15(d) of the Exchange Act that are incorpoiaied
by reference pursuant to Item 28A or Ttera 29 of
this Form readily available and accessible on a
Web site maintained by or for the zegistrant and
containing information about the regis.rant.
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UNITED STATES SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

REGISTRATION STATEMENT UNDER THE SECURITIES ACT OF 1933

(Name, address, including zip code, and telephone number, including area code, of agent
: ' for service)

Approximate date of commencement of proposed sale to thepublic ... . ... oo
of the Securilies being registered on this Form are to be pﬁered on a delayed or continuous basis
Rule 415 under the Securities Act, check the following box: [ ]

i iti ties f i t to Rule 462(b) under the Securities
i is1led to register additional securities for an offering pursuan
gct?lshi%?hz l‘f‘l}llmfv'ing%ox and list the Securities Act registration statement number of -

the eartivr ¢ fective registration statement for the same offering. L

If any
pursuant to

i S| der the Securities Act, check the
“hi, F is st-effective amendment filed pursuant to Rule 462(c) un : :
E) l}(],l'{riférg});:%goﬁstethi Securities Act registration statement number of the earlier effective

i O
registration statement for the same offering.

i der the Securities Act, check the
is F i teffective amendment filed pursuant to Rule 462 (d) un 3 :
g}gviii;r&]nlf ;nlglel.?st the Securities Act registration statement number of the earlier effective o

registration statement for the same offering.

Tf delivery of the prospectus is expected to be made pursuant to Rule 434, please check the -

following box.

[ i i lerated filer, an accelerated filer, a non-
i by check mark whether the registrant is a large acce 2d ;
{iggzﬁlteg Cﬁ]er or a smaller reporting company. See the definitions of large ac(c::eﬁerla{lted )ﬁler,
accelerated ﬁ]ei’ and smaller reporting company in Rule 12b-2 of the Exchange Act. (Check one):

[ ] Large accelerated filer

[ 1Accelerated filer : :
[ ] Non-accelerated filer (Do not check if a smaller reporting company)

[ 1 Smaller reporting company

Calculation of Registration Fee

Proposed
Proposed- maximum
Title of securities Amount being maximum offering aggregate offering reggu?:t?g I?f‘ee
being registered registered price per unit price

i ion s i i lo the table, including references
: vl ils relating to the fee calculation shall be furnished in notes to , inc] r
?w?o?q%?;fsce%eﬁlﬁ ig;(élgSOAS’(' of this chapter) relied upon, if the basis of the ca]culag:lton ﬁs 1n0;[5(’>?t}})13r1\j§1%ee A
e?rilzilent from the information presented in thef table. Ig th(é ﬁlimg 1';:53 ;:r%ﬂc?dztgeo%%gi%a& a}(c)ml 111-1 r?] e
ities title of the class of securities to be regist ’ . } ;
t?':? Securﬁigg E%?ﬁ?ﬁ%gg of securities and the amount of registration fee need io appegrfm the 1(]3&1&:]1%10;1 El.?fd
OR e&r;rgagon Fee table. Any difference between the dollar amount of securities registered for Ee,uc ?1 et ogRule
ﬂfeg dollar amount of securities sold may be carried forward on a future registration statement purs
429 under the Securities Act.
i i i i tatement on such date or dates as may be
registrant hereby amends this registration s : ¢ )
nece?iﬁ'y tc‘}g-1 delay its effective date until the registrant shall file a fmjthe‘r amendment Wl}zﬁhszgégc‘:)lﬁcgagg
states that this registration statement shall thereafter become effective in accordance wi
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of the Securities Act of 1933 or until the registration statement shall become effective on such date as
the Commission, acting pursuant to said Section 8(a), may determine.”

PART I. INFORMATION REQUIRED IN PROSPECTUS

ltem 1. Forepart of Registration
Statement and Outside Front Cover Page of
Frospectus.

(a) Set forth on the outside front cover page
of the prospectus the information required by
Item 501 of Regulation S-K (§229.501 of this
chapter).

(b) 1If there are any limitations on the trans-
ferability of the securities being registered, so
state on the outside front cover page of the pro-
spectus and refer to a statement elsewhere in the
prospectus as to the nature of such limitations, If
there is no market for securities of the same class
as those being registered, so state on the outside
front cover page of the prospectus; otherwise,
state elsewhere in the prospectus the nature of the
market for such securities and the market price
thereof as of the latest practicable date prior to the

filing of the registration statement or amendment
thereto.

ltem 2. Inside Front and Outside Back
Cover Pages of Prospectus.

Set forth on the inside front cover page of the
prospectus or, where permitted, on the outside
back cover page, the information required by Item
502 of Regulation S-K (§ 229.502 of this chapter).

ltem 3. Summary Information, Risk
Factors and Ratio of Earnings to Fixed
Charges.

(@) Furnish the information required by
Item 503 of Regulation S-K (§229.503 of this
chapter),

(b) Where appropriate to a clear understand-
ing by investors, an introductory statement shall
be made in the forepart of the prospectus, in a
series of short, concise paragraphs, summarizing
the principal factors which make the offering spec-
ulative. Where appropriate, statements with re-
spect to the following shall also be set forth:

(1) A comparison in percentages of the
securities being offered to the public and those
issued or to be issued to affiliated persons;

(2) The extent to which security holders
may be liable for the acts or obligations of the
registrant;

(3) Allocation of cash distributions be-
tween the public security holders and security
holders who are affiliated persons:

(4) The compensation and other forms of
compensation and benefits o be received, directly
or indirectly, by affiliated persons, including in the

case of underwriters a comparison of the aggre-

gate compensation to be received by them with

the aggregate net proceeds from the sale of the
securities being registered.

ltem 4. Determination of Offering Price.

Furnish the information required by Item 505 of
Regulation SK (§ 229.505 of this chapter).

ltem 5. Dilution.

Furnish the information required by Item 506 of
Regulation S-K (§ 229.506 of this chapter).

ltem 6. Selling Security Holders.
Furnish the information required by Item 507 of
Regulation SK (§ 229.507 of this chapter).

ltem 7. Plan of Distribution.

Furnish the information required by Item 508 of
Regulation S-K (§ 229.508 of this chapter).

ltem 8. Use of Proceeds.

Furnish the information required by Item 504 of
Regulation SK (§ 229.504 of this chapter).

liem 9. Selected Financial Data.

Furnish the information required by Item 301 of
Regulation S-K (§ 229.301 of this chapter).

Instruction. H, pursuant to this Item, a statement
showing the pro forma taxable operating results of
the registrant is included in the registration stoe
ment, the Commission or its staff may request us
supplemental information, which the registrant
should be prepared to furnish promptly vpon re-
quest, a schedule reconciling such pro lorma re-
sults with the historical operating cestlts (see Rule
3-14 of Regulation SX).

ltem 10. Management’s Discussion and
Analysis of Financial Condition and Results
of Operations.

Furnish the information required by Item 303 of
Regulation S-K (§229.303 of this chapter).

~ltem 11. General Information as to
Registrant.

(a) State the name and form of organization
of the registrant and the name of the State or
other jurisdiction the laws of which govern with
respect to the organization of the registrant.

(b) State the date on which the governing
instruments became operative and the date on
which they will expire. If the duration of the regis-
trant may be sooner terminated or may be ex-
tended, outline briefly the pertinent provisions.

* Inclusion of this paragraph is optional. See Rule 473.
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(c) Ifthe registrant is not a corporation state
briefly the provisions of the governing instru-
ments with respect to the holding of annual or
other meetings of security holders. If the gov-
erning instruments do not provide for s_uch meet-
ings state the policy or proppsed policy of the
registrant with respect to holding annual or other
meetings of security holders.

(d) If the registrant was organized within
the last five years, give the full names of all pro-
moters and indicate all positions and offices with
the registrant now held or intended to be held by
each such promoter.

Instruction. If any person named as a pro-
moter is no longer connected with the registrant
in any capacity, so state.

ltem 12. Policy with Respect to Certain
Activities.

Describ=_ the policy of the registrant with re-
spect to-vach of the following types of activities,
indiczting whether such policy may be changed
bv tie officers and directors without a vote of
ecaiity holders. Indicate the extent to WhiC'h‘ tlhe
12gistrant proposes to' engage in such activities
and the extent to which it has engaged in such
activities during the past three years.

(a) To issue senior securities.

(b) To borrow money.

- (¢) To make loans to other persons.

(d) To invest in the securities of other issu-
ers for the purpose of exercising control.

(¢) To underwrite securities of other
issuers.

() To engage in the purchase and sale (or
turnover) of investments.

(g To offer securities in exchange for
property.

(h) To repurchase or otherwise reacquire its
shares or other securities.

(i) To make annual or other reports to secur-
ity holders, indicating the nature and scope of
such reports and whether they will contain ﬁnar}-
cial statements certified by independent public
accountants.

Instructions.

1. The policy or proposed policy of the
registrant with respect to' each activity shall be
described separately. If the registrant does not
propose to engage in a particular activity, a spe-
cific statement to that effect shall be made. The
information shall be given in such manner and
detail as will be meaningful to investors.

2. For the purpose of (¢), the purchasing
of a portion of publicly distributed bonds, deben-
tures or other securities, whether or not the
purchase was made upon the original issuaﬂce: of
the securities, is not to be considered the making
of a loan by the registrant.
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ltem 13. Investment Policies of
Registrant.

Describe the policy of the registrant with re-
spect to investing in each of the following types of
investments, indicating whether such pelicy may
be changed by the directors without a vote of
security holders, the percentage of assets _Wh1ch
the registrant may invest in any one fype of invest-
ment and, in the case of securities, the percentage
of securities of any one issuer which the registrant
may acquire and the principles and procgadures
the registrant will employ in connection with the
acquisition of assets.

(a) Investments in real estate or interests in
real estate.
Instructions.

1. Indicate the geographic area or areas
in which the registrant proposes to acquire real
estate or interests in real estate.

2. The types of real estate and interests
in real estate in which the registrant may invest
shall be indicated; for example, office bujlding_s,
apartment buildings, shopping centers, industrial
and commercial properties, special purpose build-
ings and undeveloped acreage.

3. The method or proposed method of
operating and financing the registrant’s real estate
shall be briefly described. Indicate any limitations
on the number or amount of mortgages which
may be placed on any one piece of property.

4. The answer to this item shall be such
as will be appropriate in view of the nature of thf:
registrant’s business, its history and its experi-
ence and the proposed nature of its business and
activities.

5. Include a specific statement as to
whether or not it is the registrant’s policy to ac-
quire assets primarily for possible capital gain or
primarily for income.

6. State the registrant’s policy as to the
amount or percentage of assets which will be
invested in any specific property. ;

7. Include a statement with respect to
any other material policy with respect to real es-
tate activities.

(b) Investments in real estate morigages.
Instructions.

1. Indicate the types of mortgages; for
example, first or second mortgages and whether
such mortgages are to be insured by the Federal
Housing Administration or guaranteed by the Vet-
erans Administration or otherwise guaranteed or
insured, and the proportion of assets which may
be invested in each type of mortgage or in any
single mortgage.

2. Include a description of each type of
mortgage activity in which the registrant intends
to engage such as originating, servicing and ware-
housing of mortgages and its portfolio turnover
policy.
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3. Indicate the types of properties sub-
ject to mortgages in which the registrant invests
or proposes to invest; for example, single family
dwellings, apartment buildings, office buildings,
bowling alleys, commercial properties and unim-
proved land.

(c} Securities of or. interests in bersons prima-
rily engaged in real estate activities.

Tnstructions,

1. Indicate separately the types of secur-
ities of or interests in persons engaged in real
estate activities (for example, commeon stock, in-
terests in real estate investment trusts, partner-
ship interests, joint venture interests) in which the
registrant may invest and the proportion of its
assets which may be invested in each such type of
security or interest.

2. Indicate the primary activities of per-
sons in which the registrant will invest such as
mortgage sales, investment in office buildings or
investments in undeveloped acreage and the in-
vestment policies of such persons. -

3. State the criteria followed in the
purchase of such securities and interests (for ex-
ample, securities listed on a national securities
exchange, minimum net income requirements, pe-
tiod of operation of issuer).

(d) Investments in other securities.
Instructions.

L. Indicate the type of securities (for ex-
ample, bonds, preferred stocks, common stocks)
and the industry groups in which the registrant
may invest and the percentage of its assets which
it may invest in each such type or industry group.

2. Instruction 3 to paragraph {c) shall
also apply to this paragraph.

ltem 14. Description of Real Estate.

(a) State the location and describe the gen-
eral character of all materially important real
properties now held or intended to he acquired by
or leased to the registrant or its subsidiaries. In-
clude information as to the present or proposed
use of such properties and their suitability and
adequacy for such use. Properties not yet ac-
quired shall be identified as such.

(b) State the nature of the registrant’s or
subsidiary’s title to, or other interest in such
properties and the nature and amount of all mate-
rial mortgages, or other liens or encumbrances
against such properties. Set forth briefly the cur-
rent principdl amount of each such material en-
cumbrance, its interest and amortization
provisions, its pre-payment provisions and its ma-
turity date and balance to be due at maturity
assuming no payment has heen made on principal
in advance of its due date.

(¢) Outline briefly the principal terms of any
lease of any of such properties or any option or
contract to purchase or sell any of such properties.
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(d) Outline briefly any proposed program
for the renovation, improvement or development
of such properties, including the estimated cost
thereof and the method of financing to be used. If
there are no present plans for the improvement or
development of any unimproved or undeveloped |
property, so state and indicate the purpose for
which the property is to be held or acquired.

(e) Describe the general competitive condi-
tions to which the properties described above are
or may be subject,

Instructions.

1. What is required is information essen-
tial to an investor’s understanding of the securities
being registered. Detailed descriptions of the
physical characteristics of individual properties or
legal descriptions by metes and hounds are not
required and should not be given. If the registrant
has a number of properties, the information may
be given in tabular form to the extent that it is
practicable to do so.

2. The information shall be furnished sep-
arately as to each property the book value of
which amounts to ten percent or more of the total
assets of the registrant and its consolidated sub-
sidiaries or the gross revenue from which for the
last fiscal year amounted to ten percent or more of
the aggregate gross revenues of the regisirant and
its consolidated subsidiaries for the registrant’s
last fiscal year. With respect to other properties
the information shall be given by such classes or
groups and in such detail as will reasonably con-
vey the information required.

3. Include a statement as to whether, in
the opinion of the management of the registraat
the properties ‘are adequately covered hy
insurance,

ltem 15. Operating Data.

Furnish the following informati¢a with respect
to each improved ‘property wiich is separately
described in answer to Item 14.

(a) Occupancy rate expressed as a percent-
age for each of the last five years.

(b) Number of tenants occupying ten per-
cent or more- of the rentable square footage and
principal nature of business of such tenant.

(c) Principal business, occupations and pro-
fessions carried on in, or from the building,

(d) The principal provisions of the leases
between the tenants referred to in (b) above in-
cluding, but not limited to: rental per annum, expi-
ration date, and renewal options.

(e) The average effective annual rental per
square foot or unit for each of the last five years
prior to the date of filing.

(® Schedule of the lease expirations for each
of the ten years starting with the year in which the
registration statement is filed, stating (i) the num-
ber of tenants whose leases will expire, (i) the
total area in square feet covered by such leases,

L 0o T . s sl 0snsnennsand
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23. Certain Relationships and
| represented by such leases, ltem c .
(m(}l tgs)ar&l:aiéiggmrqg of gross annual rental Related Transactions and Director
ag resented by such leases. Independenc:e', . oy
rep) (g) FEach of the properties and components Furnish the mform}atl_on rg‘_lfélr% ! zyg M
;o iation is taken, setting  and 407(a) of Regulation 404 and
thereof upon which deprecial ) £ 2 of Regulalin S8 NS
i basis, (i) rate, (i) 229.407@) o S p A
B e o) s claimed Witk ch 5 hase or sale of assets by or to the
iv) li »d with respect to suc volves the purcha . :
B et f i herwise than in the ordinary course
f urposes 0l registrant, otherwise than
gr()pert_yfﬂ; g e e g ofgbusiness, state the cost Utfh the ﬁasset_sth%)l g:’z
i haser and, if acquired by the seller wi
al realty taxes  purchaser s 11

L B i rati,namzl:;ly prtgposed years prior to the transaction, the cost }’:hcgegi etg
apil eSTmAel: R the seller. Furthermorel, Lf the assets E'i(‘)rr bz
improvements. ) Item 14 shall ap-  acquired by the seller within five yiarsdgnreciaﬁon

Tnstruction. Instruction 3 to Item Femsection, discloss 1 aggregate dep A
phy o s dten claimed by the seller for federal income tax pur
poses. Indicate the principle followed in determgl—
ing the registrant’s purchase or sale price al:ld the
name of the person making such determination.

ltem 16. Tax Treatment of Registrant and

Its Security Holders. e
i ibe the material as 7
() trg;}fgn? %Sfcgi:strant under Federal in- ltem 24. Sele_action,‘ Management and
come tax d the Federal tax treatment of &, 40dy of Registrant’s Investments.
reg m)lLWb i holders with respect to distri- (a) Describe the arrangements made or pro-
reg}smd}} 5 Sec.uﬁtynt inciuding the:tn tregupont 5 dato be made by the registrant with respect to
bBt:;Jrri Lf)r{)rrrf %}1;; saaif; of securities or property and ?}T:;ollﬂwing:
(it"ff' ibutions in excess of annual nef income. (. Mottt of e it -
' I of the securities being registered estate, including arranging for purchases, sales,
Y anyd i change for other securities 1 esi maintenance and insurance.
o troob;gfﬁ;;’gicgeet);e tax effect upon such ex- CASES (2 The purchase, sale and servicing of
ggeglggs of the Federal income tax laws. mmortgages for the registrant. 0
i ividends (3) Investment advisory services. -
ihn 17, Mt fn ol one 'Dw‘ a (by If any of the services specified in para-
on the Registrant’s Common Equity and e bt s e by
Relnled Stockhplder Maftars, any affiliated person, furnish the following infor-
Furnish the information required by Item 201 of it tomuch perial
Regulation SK (§229.201 of this chapter). (1) ‘Nimid arid addies. -
(2) Nature of principal busmes_s.
(3) Principal ogcupaﬁﬁns during the last
e years. "l
g (4) Nature of allbexi.sﬁng direrf; égoi]s]ﬁt%
ial interests in or business conl W
?ﬁitiggsﬁzﬁt or any of its other affiliated persons.
(5) Nature of all Si_arvices rendered to the
registrant and its subsidiaries. , i
{(6) Aggregate compensation .rec‘ellve
from the registrant and its subs1dylarles, directly or
indirectly, during the registrant’s last fiscal year
and the capacities in which such remuneration
was received.
Instructions. ;

1. If any person whose principal oceupa-
tions during the last five years are descrﬂ_aed in
answer to paragraph (b)(3) is a corporation oxi
other organization, include the name and prmmp;
occupations during the last five years Of. eac
principal executive officer of such corporation or

r organization.
i g2. The information requi.red by para-
graph (b) need not be furnished_wnh res§ect to
any director or officer of the reg1sT.ra.nF\w 0 per-
forms the services specified solely in his capacity
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ftem 18. Description of Registrant’s
Securities.

Furnish the information reqtl,mired by Item 202 of
Regulation S-K (§ 229.202 of this chapter).

ltem 19. Legal Proceedings.
Furnish the information require(li by Item 103 of
the Regulation S-K (§229.103 of this chapter) .

ltem 20. Security Ownership of Certain
Beneficial Owners and Management.

Furnish the information req1_1ired by Item 403 of
Regulation S-K (§ 229.403 of this chapter).

liem 21. Directors and Executive

Officers. ; : f
Furnish the information reqt_u.red by Item 401 o
Regulation SK (§229.401 of this chapter).

ltem 22. Executive Compensation.

i i i i Item 402 of
Furnish the information reqqn‘ed by
Regulation SK (§229.402 of this chapter), and the
information required by paragraph (e)(4) of Iter_n
407 of Regulation SK (§229.407(e){4) of this

chapter).
SEC Handbook
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as such director or officer and who receives no
additional compensation directly or indirectly for
such services.

ltem 25. Policies with Respect to Certain
Transactions.

Outline briefly any provisions of the governing
instruments limiting any director, officer, security
holder or affiliate of the registrant, or any other
person in the following respects. If the governing
instruments contain no such provisions, describe
the policy of the registrant with respect to such
matters,

(a) Having any direct or indirect pecuniary
interest in any investment to be acquired or dis-
posed of by the registrant or any of its subsidiaries
or in any transaction to which the registrant or
any of its subsidiaries is a party or has an interest.

{(b) Engaging for their own account in busi-
ness activities of the types conducted or to be
conducted by the registrant and its subsidiaries.

ltem 26. Limitations of Liability.

Outline briefly the principal provisions of the
governing instruments or of any contract or ar-
rangement to which the registrant or a subsidiary
is a party with respect to limitations on the liability
of affiliated persons or any of their directors, of
ficers or employees.

Instrucetions. If any of such provisions are broad
enough to cover liability arising under the Securi-
ties Act of 1933, the effect of Section 14 of that Act
upon such provisions should be indicated,

ltem 27. Financial Statements and
Information.

Include in the prospectus the financial state-
ments required by Regulation SX, the supplemen-
tary financial information required in Ttem 302 of
Regulation S-K (8§ 229.302 of this chapter) and the
information concerning changes in and disagree-
ments with accountants on accounting and finan-
cial disclosure required by Item 304 of Regulation
S-K (§229.304 of this chapter). Although all sched-
ules required by Regulation S-X are to be included
in the registration statement, all such schedules
other than those prepared in accordance with
Rules 12-12, 12-28, and 12-29 of Regulation $X
(§§210.12-12, 1228, and 12-29 of this chapter)
may be omitted from the prospectus. A smaller
reporting company may provide the information in
Article 8 of Regulation 5-X (§210.8 of this chapter)
in lieu of the financial information required by
other parts of Regulation $X, and need not pro-
vide the supplementary financial information re-
quired in Item 302 of Regulation S-K.

ltem 28. Interests of Named Experts and
Counsel.

Furnish the information required by Item 509 of
Regulation S-K (§ 229.509 of this chapter).
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Item 28A. Material Changes.

If the registrant elects to incorporate informa-
tion by reference pursuant to General Instruction
H, describe any and all material changes in the
registrant’s affairs which have occurred since the
end of the latest fiscal year for which audited
financial statements were included in the latest
Form 10-K and which have not been described in
a Form 10-Q or Form 8K filed under the Ex-
change Act.

ltem 29. Incorporation of Certain
Information by Reference.

If the registrant elects to incorporate informa-
tion by reference pursuant to General Instruction
H:

(@) It must specifically incorporate by refer-
ence into the prospectus contained in the registra-
tion statement the following documents by means
of a statement to that effect in the prospectus
listing all such documents:

(1) The registrant’s latest annual report
on Form 10K filed pursuant to Section 13(a) or
Section 15(d) of the Exchange Act which contains
financial statements for the registrant’s latest fis-
cal year for which a Form 10-K was required to
have been filed; and

(2) All other reports filed pursuant to Sec-
ton 13(a) or Section 15(d) of the Exchange Actor
proxy or information statements filed pursuant to
Section 14 of the Exchange Act since the end of
the fiscal year covered by the annual report re-
ferred to in paragraph (a) (1) of this Ttem.

Note to Ttem 29(a). Attention is directed
to Rule 439 (§230.439 of this chapter) regarding
consent to use of material incorporated oy
reference,

(b)(1) The registrant must state:

() That it will provide to tach person,
including any beneficial owner, t¢ vhem a pro-
spectus is delivered, a copy o1 any or all of the
reports or documents that have been incorporated
by reference in the prospectus contained in the
registration statement but not delivered with the
prospectus;

(i} That it will provide these reports or
documents upon written or oral request;

(i) That it will provide these reports or
documents at no cost to the requester;

(iv) The name, address, telephone num-
ber, and e-mail address, if any, to which the re-
quest for these reports or documents must be
made; and

(v) The registrant's Web site address,
including the uniform resource locator (URL)
where the incorporated reports and other docu-
ments may be accessed.

Note to Item 29(b)(1). If the registrant
sends any of the information that is incorporated
by reference in the prospectus contained in the
registration statement to security holders, it also

- 1 - — B T R e U BB Ll
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must send any exhib'%ts thatl are speqiﬁcaﬂy incor-
porated by reference in that information.
(2) The registrant must: .

() Identify the reports and other infor-
mation that it files with the SEC; a.nd

(i) State that the ppbhc may read Hj}];d
copy any materials it files with the ‘bEC at ;”?e
SEC’s Public Reference Room at 100 F StI‘E?t,
Washington, DC 20549, State lha_t the public nglay
obtain information on the operation of théa]?%] 1Li
Reference Room by c.alhng_ the SE :.1‘
1-800-SEC-0330. If the regl_strapt is an electrmllic,
filer, state that the SEC mamtam's an Intl?met tzat e
that contains reports, proxy_and 111f0[’1‘1‘%at101.1 s e\
ments, and other information regarding issuers
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that file electronically with the SEC and state the
address of that site (http://www.sec.gov).

Ttem 29A. Disclosure of Commission Position

on Indemnification for Securities Act
Liahilities.

Furnish the information required b-y
Ttem 510 of Regulation SK (§229.510 of this
chapter).

ltern 30. Quantitative and Quadlitative
Disclosures About Market Risk.

Furnish the information reql_lired by Item 305 of
Regulation S-K (§229.305 of this chapter).

PART II. INFORMATION NOT REQUIRED IN PROSPECTUS

ltem 31. Other Expenses of Issuance and
Distribution: _

Furnish i1e ‘nformation required by Item 511 of
Regulaticn $-K (§229.511 of this chapter).

liem 32. Sales to Special Parties.

Nutme each person or specify each class of pfer—
suns (other than underwriters or dealers, as _suu}l;l)
to whom any securities have been sold within the
past six menths, or are to be sold, by the regls—
trant or any security holder fpr whose account d[l‘;_’
of the securities being registered are to be of-
fered, at a price varying from that at which securi-
ties of the same class are to be pffere;d to‘t'he
general public pursuant to this regl:“?tfanon. btd}e
the consideration given or to be given by each
such person or class.

ltem 33. Recent Sales of Unregistered

Securities. ‘
Furnish the information rqulred by Item 701 of
Regulation SK (§229.701 of this chapter).

ltem 34. Indemnification of Directors and

Officers. . .
Furnish the information I’eql}ll’&d by Item 702 of
Regulation S-K (§ 229.702 of this chapter).

liem 35. Treatment of Proceeds from
Stock Being Registered.

If the capital shares are being rr?gistell‘ed here-
under and any portion of the conslderatlop to be
received by the registrant for such shares is to be
credited to an account other than the appropriate
capital share account, state to what other af:couné:
such portion is to be credited _and 1.!)6 estimate
amount per share. If the consideration frorn‘ the
sale of par value shares is less than par value, state
the amount per share involved and its treatment in
the accounts.

ltem 364. Financial Statements and
Exhibits.

(@) List all financial statements_ﬁled as pgrt
of the registration statement, indicating those in-
cluded in the prospectus.

(b) Furnish the exhibits requ:u”ed by Item
601 of Regulation S-K (§229.601 of this chapter).

ltem 37. Undertakings.

Furnish the information required by Item 512 of
Regulation S-K (§ 229.512 of this chapter).

SIGNATURES

i iti f 19
gl dn i extBetRE 0L £ Secftggsri;utir(éments for filing on Form S-11 and has duly

d on its hehalf by the undersigned, thereunto duly

reasonable grounds to believe that it meets qll o
caused this registration statement to be signe

33, the registrant certifies that it has

f 19,
...... )« .
authorized, inthe City of . . ... ..o ,Stateof . ... ..
(Issuer) .............
By (Signature and Title) ... .. ... o o x e

Pursuant to the requirements of the Se:curities Act of 1935‘_, Ial'.li‘s tredgistratmn state
signed by the folowing persons in the capacities and on the dates indicated.

(Signature) . . . ov v
(Title) .o ooe e et i
Date) .. vveevii e

Instructions.

SEC Handbook

1. The registration statement sh.all be signed
by the registrant, its principal executive officer or

118251

Form S-11
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Form S-11

officers, its principal financial er, i ;

or pn‘_ucipe!I accounting ofﬁce?,fﬁ;;cll—, l;t; (;tt)rilé‘ol}:l(fr
majority of the board of directors or 1:lersonsElS y
forrr_ung similar functions. If the registrant ilz;eri
foreign person, the registration statement shaﬁ
also be. signed by its authorized representative in
Fhe United States. Where the registrant is a lim
|Led_partnership, the registration statement sha]i
be signed by a majority of the hoard of directors of

any corporate general partner signi istre
fion statement. i Bl

2. The name of each person i
registration statement shallpbe typvglc-lmo?l%)[ﬁntgg
beneath his signature. Any person who occupies
more than one of the specified positions shall
indicate each capacity in which he signs the regis-
tration statement. Attention is directed to Rule 402
;:{cg;i?r?mgs_nll{anual signatures and Item 601 of

ation concerning si 5
o, Gyt Ing signatures pursuant to

[Amended in Release No. 33-8909, effective April 15, 2008, 73 F.R. 20512.]
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Form S-20 ‘
UNITED STATES SECURITIES AND EXCHANGE COMMISSION |
Washington, D.C. 20549
FORM S-20
REGISTRATION STATEMENT UNDER TH.E SECURITIES ACT OF 1933

11 8471]

(Address, including zip code, and telephene number, including area code, or registrant’s
principal executive offices) |

(Name, address, including zip code, and telephone number, including area code, of agent |
for service)
Approximate date of commencemert of proposed sale to PUBBE | doiz i 5 onasis smin ey wives a0 B

Calculation of Registration Fee |

e ;h——

Proposed il
Proposed maximum
Tiiie o/ securities Amount fo be maximum fee or aggregate fee or Amount of
to he registered registered charge per unit © charge registration fee i

2 Tate: Specific details relating Lo the fee calculation shall be furnished in notes to the table, including references

evident from the information presented in the table.

GENERAL INSTRUCTIONS

. Eligibility Requirement for Use of Form
5-20.

This form may be used for registration of stan-
dardized options under the Securities Act of 1933
(“Securities Act”) provided that the registrant un-
dertakes not to issue, clear, guarantee or accept
an option registered on Form 520 unless there is
4 definitive options disclosure document meeting
the requirements of Rule gb-1 of the Securities
Exchange Act of 1934 with respect to the options
class.

{0 provisions of Rule 457 (§230.457 ol this chapter) relied upon, if the basis of the calculation is not otherwise

il. Application of General Rules and
Regulations. [
A Attention is directed to the General Rules
and Regulations under the Securities Act, particu- I
larly those comprising Regulation C [17 CFR |
230.400 to 230.494] thereunder. That Regulation
containg general requirements regarding the prep- ‘ |
aration and filing of the registration statement.
B. Attention is directed to Regulation SK
[17 CFR Part 229] for the requirements applicable il
to the content of the nonfinancial statement por-
tions of registration statements under the Securi- I
fies Act. Where this Form directs the registration
to furnish information required by Regulation SK
and the item of Regulation S-K so provides, infor- |
mation need only be furnished to the extent i
appropriate. ;

PARTI ' |
INFORMATION REQUIRED IN PROSPECTUS |

ltem 1. Forepart of the Registration
Statement and Outside Front Cover Page of
Prospecius.

Set forth in the forepart of the registration state-
ment and on the outside front cover page of the
prospectus the information required by Item 501
of Regulation S-K [§229.501 of this chapter]. In
the case of a foreign registrant, the information
required by Item 101(g) of Regulation S-K
[§229.101(g) of this chapter] also shall be in-
cluded. In addition, the outside front cover page of

SEC Handbook

the prospectus shall contain a statement to the |
effect that (1) an options disclosure document
containing a description of the risks of options
{ransactions is required to be furnished to option I
investors and stating from whom such a document
may be obtained; (2) the financial statements and \‘
certain additional information required by Part 11
of the registration statement, other than exhibits, |
can be obtained without charge upon request from
the registrant; and (3) the exhihits required by \
Part II of the registration statement can be in-

FormS20 98471




522 Exchange Act Rules

(b) The manually signed original (or in the case of duplicate originals, one duplicate original) of 4]
registrations, applications, statements, reports, or other documents filed under the Securities Exchange
Act of 1934, as amended, shall be numbered sequentially (in addition lo any internal numbering which
otherwise may be present) by handwritten, typed, printed, or other legible form of notation from the
facing page of the document through the last page of that document and any exhibits or attachments

thereto. Further, the total number of pages contained in a numbered original shall be set forth on the
first page of the document.

() Each document filed shall contain an exhibit index, which should immediately precede the
exhibits filed with such document. The index shall list each exhibit filed and identify by handwritten,
typed, printed, or other legible form of notation in the manually signed original, the page number in the
sequential numbering system described in paragraph (b) of this section where such exhibit can be
found or where it is stated that the exhibit is incorporated by reference. Further, the first page of the
manually signed document shall list the page in the filing where the exhibit index is located.

[As last amended in Release No. 34-17095, effective October 6, 1980, 45 F.R. 58822.]

[120,031] Nendisclosure of Information Obtained in Examinations and Investigations

Reg. § 240.0-4. Information or documents obtained by officers or employees of the Commission in
the course of any examination or investigation pursuant to Section 17(a) or 21(a) shall, unless made a
matter of public record, be deemed confidential. Except as provided by 17 CFR 203.2, officers and
employees are hereby prohibited from making such confidential information or documents or any other
non-public records of the Commission available to anyone other than a member, officer or employee of
the Commission, unless the Commission or the General Counsel, pursuant to delegated authority,
authorizes the disclosure of such information or the production of such documents as not being contrary
to the public interest. Any officer or ernployee who is served with a subpoena requiring the disclosure of
such information or the production of such documents shall appear in court and, unless the authoriza-
tion described in the preceding sentence shall have been given, shall respectfully decline to disclose the
information or produce the decuments called for, basing his refusal upon this rule. Any officer or
employee who is served with such a subpoena shall promptly advise the General Counsel of the service
of such subpoena, the nature of the information or documents sought, and any circumstances which
may bear upon the desirability of making available such information or documents.

[As last amended in Release No. 34-25683, May 10, 1988, 53 F.R. 17458.]

[7 20,041] Reference to Rule by Obsolete Designation

Reg. § 240.0-5. Wherever in any rule, form, or instruction book specific reference is made (5 4 rule
by number or other designation which is now obsolete, such reference shall be deemed to he 1ade to
the corresponding rule or rules in these existing General Rules and Regulations.

[As adopted in Release No. 34-1887, September 10, 1938, 13 F.R. 8177.]

[T 20,051] Disclosure Detrimental to the National Defense or Foreign Policy

Reg. §240.0-6.(a) Any requirement to the contrary notwithstanding, na registration statement,
report, proxy statement or other document filed with the Commission or any securities exchange shall
contain any document or information which, pursuant to Executive order, has been classified by an
appropriate department or agency of the United States for protection in the interests of national defense
or foreign policy.

(b) Where.a document or information is omitted pursuant to paragraph (a) of this section, there
shall be filed, in lieu of such document or information, a statement from an appropriate department or
agency of the United States to the effect that such document or information has been classified or that
the status thereof is awaiting determination. Where a document is omitted pursuant to paragraph (a) of
this section, but information relating te the subject matter of such document is nevertheless included in
material filed with the Commission pursuant to a determination of an appropriate department or agency
of the Uniled States that disclosure of such information would not be con trary to the interests of national
defense or foreign policy, a statement from such department or agency to that effect shall be submitted
for the information of the Commission. A registrant may rely upon any such statement in filing or
omitting any document or information to which the statement relates.

(¢} The Comimission may protect any information in its possession which may require classification
in the interests of naticnal defense or foreign policy pending determination by an appropriate depart-
ment or agency as to whether such information should be classified.

(d) It shall be the duty of the registrant to submit the documents or information referred to in
paragraph (a) of this section to the appropriate department or agency of the United States prior to filing
them with the Commission and to obtain and submit to the Commission, at the time of filing such

120,031 Reg. §240.0-3(b)
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i inli statements from such department
i tion, or in lieu thereof, as the case may be, the s 5 1
s mfor%l; paragraph (b) of this section. All such statements shall be in writing.

do I
agency required (
b g[As last amended in Release No. 34-8313, May 14, 1968, 33 F.R. 7682.]

icati i ker-Dealers
0,071] Application of Rules to Registered Bro ; . =
u 2R §1 240.0-8. Any provisions of any rule or regulation under the A_ct which pr(?h.lbltS_ any Etactt,
eg.or com:se o‘f business by any person if the mails or any means or mstrmnent-ahty of inters (}
d in connection therewith, shall also prohibit any such act, practice, or course o

i uant to Section 15(b) of the Act, or any person acling on
i notg r by any means or instrumentality

practice,
COMMErce are li;se - o
iness by any broker or de: 1 (
Egﬁﬁf of sgch a broker or dealer, irrespective of any use of the mails o
{ interstate commerce. ‘
i [As adopted in Release No. 34-7406, September 3, 1964, 29 F.R. 12554]

20,081] Payment of Fees . -
H R §]24C))/.0-9. All payment of fees shall be made by wire transfer, or by CEﬁtj}JliE(‘l; chezi::i;ésbaa\?llé

h'e?‘gsl check, United States postal money order, or bank money order payal_)le.to e = ecu_t; g
casﬁ e Cominission omitting the name or title of any official of Ilhe _Cormmssmn. _demenr o} fth'g
E;; ra;:[;%ﬂred by this section shall be made in accordance with the directions set forth in §202.3a of this

hapter. .
1 1:,[As 1ast 4n.ended in Release No. 33-8885, effective February 1, 2008, 73 F.R. 6011.]

- ibil
[120,0¢1) Small Entities Under the Securities Exchange Act for Purposes of the Regulatory Flexibility

Act ' ¥,
3 issi king in accordance with the provisions of
. §240.0-10. For purposes of Commission rulema :
Cha F‘Zlg' Siglzof the Admijﬁstrpative Procedure Act [5 US.C. § 60} et seq.], a]_]d un}ess c?‘ther\ﬁrlse dertl'lirzlzg é[(‘)lz
pﬁrpp(;ses of a particular rulemaking proceeding, the term small business” or “small orga
shall— , . ‘
i “i o ; ” other than an investment company,
d with reference to an “issuer” or a “person,” 0 X
mearfa;n\ﬁ?;segeg?ir “person” that, on the last day of its most recent fiscal year, had fotal assets of 85
illion or less; . ]
mﬂ]l(zl;) When used with reference to an “issuer” or “person” that is an investment company, have the
meaning ascribed to those terms by § 270.0-10 of this chapter; o
(c) When used with reference to a broker or dealer, mean a broker or dealer that: Lo
(1) Had total capital (net worth plus subordinated liahilities) of less than $500,000 on the tate
in the prior fiscal year as of which its audited financial statemeréts 1we1£]e1 ﬂle[gs\iectla lpilarsitiaain (neﬂt
otal ©
- if not required to file such statements, a broker or lealer that ha [ :
gviﬁ)ﬁlgﬁlggabzidinated li;lbﬂities) of less than $500,000 on the last business day of the preceding fiscal
rin the time that it has been in business, if shorter); an - ;
N (2) Is not affiliated with any person (other than a natural person) that is not a small business or
small organization as defined in this section; : " .
(d) When used with reference to a clearing agency, mean a cleellrmg agelzrllcy that: . .
(1) Compared, cleared and settled less than $500 million in sec)untles transactions during the
i i hat i i i if shorter);
ing fiscal year (or in the time that it has been in busmesls., i sho! : ‘ ; .
prece‘hﬂg@) Had less than $200 million of funds and securities in ’1ts culstody or control at all times
during the preceding fiscal year (or in the time that it has been in business, if sh.orter), and -
(3) Is not affiliated with any person (other than a natural person) that is not a small business or
small organization as defined in this section; 2 g
i 1 ange :
e) When used with reference to an exchange, rnean.any exc . -
o (1) Has been exempted from the reporting requirements of § 242.601 .of this chapter; ar.xd
(2) Is not affiliated with any person (other than a natural person) that is nota small business or
small organization as defined in this section; T, e . _
H %Vhen used with reference to a municipal securities dealer that.1_s ra bank- émc}iud_]]ng tﬁgﬁ
separately identifiable department or division of a bank), mean any such municipal SECL_L["{ es dealer ﬁ
(1) Had, or is a department of 2 bank that had, total assets qf less _than $'10 nulhon_do]lars at al
times during the ﬁreceding fiscal year (or in the time that it has been in busml.ass, 1.f shorter); I
(2) Had an average monthly volume of municipal securities transactions in the preceding fisca
year (or in the time it has been registered, if shorter) of less than $100,000; and . o
(3) Is not affiliated with any person (other than a natural person) that is not a small business or

small organization as defined in this section;
SEC Handbook Reg. §240.0-10(f)(3) 120,091
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(g) When used with reference to a

processor that:

(1) Had gross revenues o
it has been in business, if shorter);

(2) Provided service to fewer than 100 interrogation devices or moving tickers at all timeg
during the preceding fiscal year (or in the time that it has been in business, if shorter); and

(3) Is not affiliated with any person (other than a natural persen) that is not a small business or
small organization under this section; and

(h) When used with reference to a transfer agent, mean a transfer agent that;
(1) Received less than 500 items for transfer and less than 500 items for
preceding six months (or in the time that it has been in business, if shorter);
(2) Transferred items only of issuers that would be deemed “
organizations” as defined in this section; and
(3) Maintained master shareholder files that in the
shareholder accounts or was the named transfer agent for less
times during the preceding fiscal year (or in the time that it has b
(4 TIs not affiliated with any
small organization under this section.

securities information processor, mean a securities information

fless than $10 million during the preceding fiscal year (or.in the time

processing during the
small businesses” or “smal

aggregate contained less than 1,000
than 1,000 shareholder accounts at all
een in business, if shorter); and
person {other than a natural person) that is not a small business or

() For purposes of paragraph (c) of this section, a broker or dealer is affiliated with another person
if; ]

(1) Such broker or dealer controls, is controlled by, or is under common control with such
other person; a person shall be deemed to control ancther pers

on if that person has the right to vote 25
percent or more of the voting securities of such other person or is entitled to receive 25 percent or more
of the net profits of such other person or is otherwise able to direct or cause the direction of the
management or policies of such other person; or

(2) Such broker or dealer introduces tr
ment company securities or interests or partici
other person, or infroduces accounts of custo
hold only registered investment company se

ansactions in securities, other than registered invest-
pations in insurance company separate accounts, to such
mers or other brokers or dealers, other than accounts that
curities or interests or participations in insurance company
separate accounts, to such other person that carries such accounts on a fully disclosed basis,

() For purposes of paragraphs (d) through (h) of this section, a person is affiliated with another
person if that persen controls, is controlled by, or is under common control with such other persen;

person shall be deemed to control another person if that person has the right to vote 25 percent or more
of the voting securities of such other person or is entitled to receive 25 percent or more of the nes profits
of such other person or is otherwise able to dir

ect or cause the direction of the management o: Lolicies
of such other person.

(k) For purposes of paragraph (g) of this section
that may he used to read or

last sale data and transaction
receive securities informatio

[

, “interrogation device” shall refe- to any device
receive securities information, including quotations, indicasons of interest,
reports, and shall include proprietary terminals or persunal computers that
1 via computer-to-computer interfaces or gateway accens.

As last amended in Release No. 34-51808, effective August 29, 2005, 70 F.R. 37496.]

[T 20,092] Filing Fees for Certain Acquisitions, Dispositions and Similar Transactions
Reg. §240.0-11.(2) General.

(1) At the time of filing a disclosure document described in paragraphs (b) through (d) of this

section relating to certain acquisitions, dispositions, business combinations, consolidations or similar
transactions, the person filing the specified document shall pay a fee payable to the Commission to be
calculated as set forth in paragraph (b) through (d) of this section.

(2) Only one fee per transaction is required to be paid. A required fee shall be reduced in an
amount equal to any fee paid with respect to such transaction pursuant to either Section 6(b) of the
Securities Act of 19323 or any applicable provision of this rule; the fee requirements under Section 6(b)

shall be reduced in an amount equal to the fee paid the Commission with respect to a transaction under
this regulation. No part of a filing fee is refundable. ;

(3) If at any time after the initial payment the aggregate consideration offered is increased, an
additional filing fee based upon such increase shall be paid with the required amended filing.

(1) When the fee is based upon the market value of securities, such market value shall be
established by either the average of the high and low prices reported in the consolidated reporting
system (for exchange traded securities and last sale reported over-the-counter securities) or the average
of the bid and asked price (for other over-the-counter securities) as of a specified date within 5 business
days prior to the date of the filing. If there is no market for the securities, the value shall be based upon

1120,092  Reg. §240.0-10(g)
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i i f the filing,
le date prior to the date of :
iti ted as of the latest practlgab e g
e ok v_alue e thehsecu:utﬁge?iglﬂ? bankruptcy or receivership or has an accum].liltfl}:;esdsﬁiﬁlbe 'y
fless the e Oft' g E"fe the principal amount, par value or stated valge of the secur A i
e - e of the filing shall set forth the calculation of the fiefe in ﬁga];lle ,
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- fee of one- t ]
i f the Exchange Act, a iy
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(i) Unlisted options, which shall mean any options other than those traded on a nationa]
securities exchange or automated facility of a national securities association;

(iv) Municipal securities, which shall have the same meaning as in Section 3(2)/(29) of the
Act, (15 U.S.C: 78c(a) (29));
(v) Corporate debt securities, which shall mean any securities that:
(&) Evidence a liability of the issuer of such securities;
g (B) Have a fixed maturity date that is at least one vear following the date of issuance;
an

) (O Are not exempted securities, as defined in section 3(a) (12) of the Act, 15 US.C.
78c(a) (12)); ,
(vi) Foreign corporate debt securities, which shall mean any securities that:

(A) Evidence a liability of the issuer of such debt securities;

(B) Are issued by a corporation or other organization incorporated or organized
under the laws of any foreign country; and

(C) Have a fixed maturity date that is at least one year following the date of issuance;

and
(vii} Foreign sovereign debt securities, which shall mean any securities that:

(A) Evidence a liability of the issuier of such debt securities;

(B) Are issued or guaranteed by the government of a foreign country, any political
subdivision of a foreign country or any supranational entity; and

(C) Do nothavea maturity date of a year or less following the date of issuance.
[As last amended by Release No. 34-60789, effective November 12, 2009, 74 F.R. 52358.]

[120,095] Associated Persons of an Issver Deemed Not to Be Brokers

Reg. § 240.304-1.(a) An associated person of an issuer of securities shall not be deemed to he a

broker solely by reason of his participation in the sale of the securities of such issuer if the associated
person;

(1) Is not subject to a statutory disqualification, as that term is defined in Section 3@ (39) of
the Act, at the time of his participation; and

(2) Is not compensated in connection with his participation by the payment of commissions oi
other remuneration based either directly or indirectly on transactions in securities; and

(3) Is not at the time of his participation an associated person of a broker or dealer; and

(4) Meets the conditions of any one of paragraphs (a) (4) (i), (i), or (iii) of this section

(i) The association person restricts his participation to transactions involving oilers and

sales of securities:

(A) To aregistered broker or dealer; a registered investment comra v [(or registered
separate account); an insurance company; a bank; a savings and loan association: 4 ot company or
simliar institution supervised by a state or federal banking: authority; or a trae- tor which a bank, a
savings and loan association, a trust company, or a registered investment adviser eiiher is the trustee or
is authorized in writing to make investment. decisions; or

(B) That are exempted by reason ef Section 3(a) (), 3@ O or 3@ (10) of the
Securities Act of 1933 from the registration provisions of that Act; or

(C) That are made pursuant to a plan or agreement submitted for the vote or consent
of the security holders who will receive securities of the issuer in connection with a reclassification of
securities of the issuer, a merger or consolidation or a similar plan of acquisition involving an exchange
of securities, or a transfer of assets of any other person to the issuer in exchange for securities of the
issuer; or .

(D). That are made pursuant to a bonus, profit-sharing, pension, retirement, thrift,
savings, incentive, stock purchase, stock ownership, stock appreciation, stock option, dividend reinvest-
ment or similar plan for employees of an issuer or a subsidiary of the issuer;

(i) The associated person meets all of the following conditions:

(A) The associated person primarily performs, or is intended primarily to perform at
the end of the offering, substantial duties for or on behalf of the issuer otherwise than in connection with
transactions in securities; and

(B) The associated person was not a broker or dealer, or an associated person of a
broker or dealer, within the preceding 12 months; and

(C). The associated person does not participate in selling an offering of securities for
any issuer more than once every 12 months other than in reliance on paragraphs (a) (4) @ or (a) (4) i)

120,095  Reg. §240.3a1-1(b)(3)(i)
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DEFINITIONS
[T 20,281] Definition of “Penny Stock”

Reg. §240.3a51-1. For purposes of Section 3(a) (51) of the Act, the term “penny stock” shall mean
any equity security other than a security:
(a) Thatis an NMS stock, as defined in §242.600(b) (47), provided that:

(1) The security is registered, or approved for registration upon notice of issuance, on a
national securities exchange that has been continuously registered as a national securities exchange
since April 20, 1992 (the date of the adoption of Rule 3a51-1 (§ 240.3a51-1) by the Commission); and the
national securities exchange has maintained quantitative listing standards that are substantially similar
to-or stricter than those listing standards that were in place on that exchange on January 8, 2004; or

(2) The security is registered, or approved for registration upon notice of issuance, on a
national securities exchange, or is listed, or approved for listing upon notice of issuance on, an
automated quotation system sponsored by a registered national securities association, that;

() Has established initial listing standards that meet or exceed the following criteria:
(A) The issuer shall have:

(1) Stockholders” equity of $5,000,000;

(2) Market value of listed securities of $50 million for 90 consecutive days prior
to applying for the listing (market value means the closing bid price multiplied by the number of
securities listed); or

(3) Net income of $750,000 (excluding extraordinary or non-recurring items) in
the most recently completed fiscal year or in two of the last three most recently completed fiscal years;

(B) The issuer shall have an operating history of at least one year or a market value
of listed securities of $50 million (market value means the closing bid price multiplied by the number of
securities listed);

(C) The issuer’s stock, common or preferred, shall have a minimum bid price of $4
per share;

(D) In the case of common stock, there shall be at least 300 round lot holders of the
security (a round lot holder means a holder of a normal unit of trading);

(E) In the case of common stock, there shall be at least 1,000,000 publicly held
shares and such shares shall have a market value of at least $5 million (market value means the closing
bid price multiplied by number of publicly held shares, and shares held directly or indirectly by an
officer or director of the issuer and by any person who is the beneficial owner of more than 10 percent of
the total shares outstanding are not considered to be publicly held);

(F) In the case of a convertible debt security, there shall be a princivay amount
outstanding of at least $10 miillion;

(G) In the case of rights and warrants, there shall be at least 100,02 issued and the
underlying security shall be registered on a national securities exchange or listzd on an automated
quotation system sponsored by a registered national securities association and shall satisfy the require-
ments of paragraph (a) or (e) of this section;

(H) In the case of put warrants (that is, instruments that grant the holder the right to
sell to the issuing company a specified number of shares of the company’s common stock, at a specified
price until a specified period of time), there shall be at least 100,000 issued and the underlying security
shall be registered on a national securities exchange or listed on an automated quotation system
sponsored by a registered national securities association and shall satisfy the requirements of paragraph

" {a) or (e) of this section;

(I) In the case of units (that is, two or more securities traded together), all compo-
nent parts shall be registered on a national securities exchange or listed on an automated quotation
system sponsored by a registered national securities association and shall satisfy the requirements of
paragraph (a) or (&) of this section; and

(I) In the case of equity securities (other than common and preferred stock, converti-
ble debt securities, rights and warrants, put warrants, or units), including hybrid products and derivative
securities products, the national securities exchange or registered national securifies association shall
establish quantitative listing standards that are substantially similar to those found in paragraphs
(2) (2) () (A) through () (2) () (D) of this section: and

(i) Has established quantitative continued 1i sting standards that are reasonably related to
the initial listing standards set forth in paragraph (a) (2) (@ of this section, and that are consistent with
the maintenance of fair and orderly markets;

(b) That is issued by an investment company registered under the Investment Company Act of
1940; i

120,281 Reg. §240.3a51-1
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i 5 ion i i Clearing Corporation;
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Efi)) Except fci' purposes of Section 7(b) of the Securities Act and Rule 419 (17 CFR 230.419), that
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[Aslast amended in Release No. 34-51983A, effective September 12, 2005, 70 F.R. 46089.]

[T 20,286] Method for Determining Market Capitalization and Dollar Value of Average Daily Trading
Volume; Application of the Definition of Narrow-Based Security Index
Reg. §240.3a55-1.(a) Market capitalization. For purposes of Section 3(a) (55) (C) (i) (IID) (bb) of
the Act (15 U.S.C. 78c(a) (55) (C) (i) (IIT) (bb)):

(1) On a particular day, a security shall be 1 of 750 securities with the largest market
capitalization as of the preceding 6 full calendar months when it is included on a list of such securities
designated by the Commission and the CFTC as applicable for that day.

(2) In the event that the Commission and the CFTC have not designated a list under
paragraph (a) (1) of this section:

() The method to be used to determine market capitalization of a security as of the
preceding 6 full calendar months is to sum the values of the market capitalization of such security for

each U.S. trading day of the preceding 6 full calendar months, and to divide this sum by the total number
of such trading days.

(ii) The 750 securities with the largest market capitalization shall be identified from the
universe of all NMS securities as defined in § 242.600 of this chapter that are common stock or
depositary shares,

(b) Dollar value of ADTV.
(1) For purposes of Section 3(a) (55) (B) of the Act (15 U.S.C. 78¢c(a) (55) B):
() (A) The method to be used to determine the dollar value of ADTV of a security is to

sum the dollar value of ADTV of all reported transactions in such security in each jurisdiction as
calculated pursuant to paragraphs (b) (1) (ii) and (jii).

(B) The dollar value of ADTV of a security shall include the value of all reported
transactions for such security and for any depositary share that represents such security.

(C) The dollar value of ADTV of a depositary share shall include the value of all

reported transactions for such depositary share and for the security that is represented by such
depositary share.

(i) For trading in a security in the United States, the method to be used to determine the
dollar value of ADTV as of the preceding 6 full calendar months is to sum the value of all reported

transactions in such security for each U.S. trading day during the preceding 6 full calendar months, and
to divide this sum by the total number of such trading days.

(iii) (A) For trading in a security in a jurisdiction other than the United States, the nicthod
to be used to determine the dollar value of ADTV as of the preceding 6 full calendar months is to sum
the value in U.S. dollars of all reported transactions in such security in such jurisdiction for ach trading
day during the preceding 6 full calendar months, and to divide this sum by the total number of trading
days in such jurisdiction during the preceding 6 full calendar months.

(B) If the value of reported transactions used in calculating th= ADTV of securities
under paragraph (b) (1) (iii) (A) is reported in a currency other than U.S. dollars .= ‘otal value of each
day’s transactions in such currency shall be converted into U.S. dollars on the vasis of a spot rate of
exchange for that day obtained from at least one independent entity that provides or disseminates
foreign exchange quotations in the ordinary course of its business.

(iv) The dollar value of ADTV of the lowest weighted 25% of an index is the sum of the

dollar value of ADTV of each of the component securities comprising the lowest weighted 25% of such
index.

(2) For purposes of Section 3 (2) (55) (C) () (I1I) (cc) of the Act (15 U.S.C.
78c(a) (55) (C) (i) (11D (co)):
(1} On a particular day, a security shall be 1 of 675 securities with the largest dollar value
of ADTV as of the preceding 6 full calendar months when it is included on a list of such securities
designated by the Commission and the CFTC as applicable for that day.

(ii) In the event that the Commission and the CETC have not designated a list under
paragraph (b) (2) of this section:

(A) The method to be used to determine the dollar value of ADTYV of a security as of
the preceding 6 full calendar months is to sum the value of all reported transactions in such security in

the United States for each U.S. trading day during the preceding 6 full calendar months, and to divide
this sum by the total number of such trading days.

(B) The 675 securities with the largest dollar value of ADTV shall be identified from

the ‘universe of all NMS securities as defined in § 242.600 of this chapter that are common stock or
depositary shares.

120,286  Reg. §240.3a55-1
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] { ing as in § 240.12b-2.
(3) Depositary share has the same meaning as . ! )
(4) Foreign financial regulatory authority has the same meaning as in Section 3(a) (52) of the
Act (15 U.S.C. 78c(a) (52)). .
5) Lowest weighted 25% of an index. ‘ i 3 .
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(8) Preceding 6 full calendar months means, with rtzlspe((:; toa p;]}l;tla&ii;l’p;l;}; ttgu;u[;ehngadyof time
eginni s before and ending on the 3 :
beginning on the same day of the month 6 months g i
e g(9) Principal market for a security means the single securities market with the largest reported
trading volume for the security during the preceding 6 full calendar months.
10) Reported transaction means: . o .
i (1) ﬁ\'Vith respect to securities transactions in the United States, any transac:ilon i(ru‘ \22::%};3
transaction report is collected, processed, and made available pursuant ii?f an -etie; i:fﬁ Ssaenmjnated
reporting plan, or for which a transaction report, last sal_e data,.or quotation q_rmdf e
th?ough an adtomated quotation system as described in Section 3(a) (51) (A) (i) o S.C.

T8c(a) (51) (A) Gi); and
- [ 20,286
SEC Handbook Reg. §240.3a55 1(d)(1 U)(l) 1
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(i) With respect to securities transactions outside the United States, any transaction that

has been reported to a foreign financi \ ity i jurisdicti
Bos bl p e, 18 ial regulatory authority in the jurisdiction where such transaction

11) U.S. ) : . . ;
trading, an trading day means any day on which a national securities exchange is open for

(12) Weighting of a component security of an index means t X i
S s the pe t f
represented, or accounted for, by such component security. R o
[As last amended in Release No, 33-52115, effective August 29, 2005, 70 F.R. 43748.]

[T 20,287] Indexes Underlying Futures Contracts Trading for Fewer Than 30 Days
Reg. §240.3a55-2.(2) An index on which a contract of sale for future delivery is trading on a

designated contract market, registered derivatives transaction execution facili , or foreign board of

trade is not a narrow-based security inde der Secti i 2 S
ot s e g X under Section 3(a) (55) of the Act (15 U.S.C. 78¢ (a) (55)) for

) (1) Such index would not have been a narrow-
preceding 6 full calendar months with res
ment of trading of such contract;

(2) On each trading day of the precedin, i
. . g 6 full calendar months with respect t
earlier than 30 days prior to the commencement of trading such contract: P ot

(i) Such index had more than 9 component securities;
(i) No component security in such index comprised more than 30 percent of the index's

based security index on each trading day of the
pect to a date no earlier than 30 days prior to the commence-

weighting;

(i) The 5 highest weighted component securities in such i i ise, i
ch index did not co ;
aggregate, more than 60 percent of the index’s weighting; and Rt

(iv) The dollar value of the trading volume of the lowest weighted 25% of such index was

not less than $50 milli i . : . s e
- $50 million (or in the case of an index with 15 or more component securities, $30 million);

(3) On each trading day of the precedin i

: _ g 6 full calendar months, with respect

earlier than 30 days prior to the commencement of trading such contract: PR
() Suchindex had at least 9 component securities;

i) N ily in such i i index'
T d( ) No component securily in such index comprised more than 30 percent of the index'z
(iii) Each component security in such index was:

A ; : . .
share representing a ecualy egtened om0 Act (15 US.C.78) o was'y deposiay
(B) 1 of 750 securities with the largest market capitalization that day- and
(©) 1 of 675 securities with the largest dollar value of trading voluroe that day.
(b) An index that is not a narrow-based security index for the first 30 days of rading pursuant to

paragraph (a) of fh_is §edi0n, shall become a narrow-based security index if such index has been a
narrow-based security index for more than 45 husiness days over 3 consecutive calendar months.
(c) An index that becomes a narrow-based security index solély because it was a narrow-based

security index for more than 45 business days over 3 consecutive calendar months pursuant to

aragraph i i 4 - ]
Fnonfhf.p (b) of this section shall not be a narrow-based securily index for the following 3 calendar

(d) Definitions. For purposes of this section;
(1) Market capitalization has the same meaning as in § 240.3a55-1(d) (6).

2) Dollar value of trading volume of a security on a i i i
) ( 5 particular day is the value in U.S. doll f
:121 repolrted transactions in s'uch security on that day. If the value of reported transactions uszils i(.:‘l
cf culating ’dollar Valule of trading volume is reported in a currency other than U.S, dollars, the total value
of each day’s transactions shall he converted into U.S, dollars on the hasis of a spot rate of exchange for

that day obtained from at least one inde i i i i
: . ) pendent entity that provides or disseminat i
quotations in the ordinary course of its business. S i

(3) Lowest weighted 25% of an index has the same meaning as in § 240.3a55-1(d) (5).
() Preceding 6 full calendar months has the same meaning as in § 240.3a55-1(d) (8).
(5) Reported transaction has the same meaning as in § 240.3a55-1(d) (10).

[As adopted in Release No. 34-44724, effective August 21, 2001, 66 F.R. 44490.]

1120,287  Reg. §240.3a55-1(d)(10)i)
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20,288] Futures Coniracts on Security Indexes Trading on or Subject to the Rules of a Foreign
g Board of Trade . ’
i i dex is traded on or
3 3a55-3. When a contract of sale fo_r future delivery on a Securlty‘m ‘ trad L o
; R‘?{I ééhz:x?ﬂeg of a foreign board of trade, such index shall not be a narrow:babed security (1;1%&1(;) nli 1;
SUbjle? ngt be a narrow-based security index if a futures gontract on Such _mdex were trade
ggig[nated contract market or registered derivatives transaction execution facility.
- [As adopted in Release No. 34-44724, effective August 21, 2001, 66 F.R. 44490.]

Al

01] Definition of “Listed” . R il
A 2%39 §1240 ab-1. The term listed means admitted to full trading privileges upon application by the

iti i i ication by a
i i : 5 s foreign corporation, upon application
i agent or, in the case of the securities of a : ) ]
!;suﬁglf) Zligagzaa?m %istributing them; and includes securities for which authority to add to the list on
an

i i i g ranted.
fficial notice of issuance has been gran
b [As last amended in Release No. 34-1887, September 10, 1938.]

0.311] Definition of “Officer” . ' .
5 R'eg 513’240 3b-2. The term officer means a president, vice pregldent, secretar\slréh:_;e;zt;ﬁ;n(;r
fit ia : inci i fficer, and any person ro -
incipz 1 officer, comptroller or principal acc_oun_tmg 0 ) ; : i
prmc1pd1 ﬁnanc_la ic i [0 reanization whether incorpor ated or unincorporated.
i espondine functions with respect to any org
i Cfﬁ, 1azt “mended in Release No. 34-18524, effective for all documents filed on or after May 24,1982,

47 F.R. 11330 ”
“ *Foreign lssuer” and “Foreign Private Issuer

; - P "
26:231] Definition of “Foreign Government”, : ;
7 J‘ g 31240 3b.4.(2) The term foreign government means the government of any foreign country or

\ 2 T forei country. »
o1 ity political subdivision of a foreign country ch is & fofelgn government, 2 national of any

. q 5 jqea: h
he term foreign issuer means any lssuer Wi ! :  of o
foreigzl) crguntry or 31‘ cofporation or other organization incorporated or organized under the laws of any

B i ign i other than a foreign government
oveion private isswer means any foreign issuer b _ :

exce;(nct)fcf)[;‘h :n tf;;ﬁej; mgetixfg the following conditions as of the last business day of its most recently
completed second fiscal quarter: :

(1) More than 50 percent of the issue

held of record by residents of the United States; and

Any of the following: ‘ g o
@ (i;y’l‘he majority of the executive officers or directors are United States citizens or

s outstanding voting securities are directly or indirectly

esluont ent of the assets of the issuer are located in the United States; or

rincipally in the United States. .
age of outstanding voting securities held

(i) More than 50 perc 3 0

(iif) The business of the issuer is administered p

Instruction to paragraph (¢) (1): To determine the percent

1.8. residents: ol
iy A Use the method of calculating record OWIICI‘Shlpf 1?1 Rule liggeﬂz;)d %I;dsgcélgre\tsf\fé

2(a inquiry @ 2 t of shares rep
: 3.2(a)), except that your inquiry as t(? t_he amoun ‘ )

Eiifo(lrx}gisregigl)ent in tlljle United States may be limited to brokers, dealers, banks and other nominees

located in

(1) the United States, _ .

(2) your jurisdiction of incorpora‘um.l, an i ‘

(3) the jurisdiction that is t_he primary trading market for your v

iffer our jurisdiction of incorporation. N . )

poriond! tll?;lar;fyaftef’ reasonable inquiry, you are unable to obtain information about the anflount of Os:ea;re;?
represented biy accounts of customers resident in thel Upite_:d ‘Stat.es, yc_n‘l rtr;ly assquri?eé h(;l:; ?t:rgrindpal
this definition. that the customers are residents of the jurisdiction in which the nom: &

place of business. ;
C. Count shares of voting securl :
reported on reports of beneficial ownership provi
otherwise provided to you. : : i
(d) Notwithstanding paragraph (c) of ﬂlns section, in the _ca:[
Commission, the determination of wh?ther an issuer is a ‘forelgn pf‘gf\ e s
within 30 days prior to the issuer’s filing of an initial registration stateme

Securities Act of 1933.
- Reg. §20.3b-4(d) 1120,331

oting securities, if

i i 3 > United States as
ties beneficially owned by residents of the _ ;
ded to you or filed publicly and based on information

e of a new registrant with the

issuer will be made as of a date
t under either the Act or the
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() Once an issuer qualifies as a foreign private issuer, it will immediately be able to use the formg
and rules designated for foreign private issuers until it fails to qualify for this status at the end of its mosgt
recently completed second fiscal quarter. Ag issuer’s determination that it fails to qualify as a foreigy
private issuer governs its eligibility to use the forms and rules designated for foreign private issuers
beginning on the first day of the fiscal year following the determination date. Once an issuer fails {q
qualify for foreign private issuer status, it will remain unqualified unless it meets the requirements for
foreign private issuer status as of the last business day of its second fiscal quarter.

[As last amended in Release No. 33-8959, effective December 5, 2008, 73 F.R. 58300.]

[T 20,341] NonExempt Securities Issved Under Governmental Obligations

Reg. §240.3b-5.(a) Any part of an obligation evidenced by any bond, note, debenture, or other
evidence of indebtedness issued by any governmental unit specified in Section 3(a) (12) of the Act which
is payable from payments to be made in respect of property or money which is or will be used, under 3
lease, sale, or loan arrangement, by or for industrial or commercial enterprise, shall be deemed to be a
separate “security” within the meaning of Section 3(a}(10) of the Act, issued by the lessee, or obligor
under the lease, sale or loan arrangement. .

(b) An obligation shall not be deemed a separate “security”
(1) the obligation is payable from the general revenue:
3(a) (12) of the Act, having other resources which may b
obligation relates to a public project or facility owned
control of a governmental unit specified in such section, or (3) the obligation relates to a facility which ig
leased to and under the control of an industrial or commercial enterprise but is a part of a public project

which, as a whole; is owned by and under the general control of a governmental unit specified in such
section, or an instrumentality thereof.

as defined in paragraph (a) hereof if,
s of a governmental unit, specified in Section
e used for payment of the obligation, or (2) the
and operated by or on behalf of and under the

(c} This rule shall apply to transactions of the character described in paragraph (a) only with
respect to bonds, notes, debentures or other evidences of indebtedness sold after Decembe

t 31, 1968.
[As last amended in Release No. 34-8850, March 31, 1970, 35 F.R. 6000.]

[120,351] Liability for Certain Statements by lssuers

Reg. §240.3b-6.(a) A statement within the coverage of paragraph (b) of this section which is
made by or on behalf of an issuer or by an outside reviewer retained by the issuer shall be deemed not
to be a fraudulent statement (as defined in paragraph (d) of this section), unless it is shown that such
statement was made or reaffirmed without a reasonable basis or was disclosed other than in good faih:

(b) This rule applies to the following statements:

(1) A forwardlooking statement (as defined in paragraph (©) of this section) made in a
document filed with the Commission, in Part I of a quarterly report on Form 10-Q, § 240.598a of this
chapter, or in an annual report to security holders meeting the requirements of Rules 1423(b) and (¢) or
14c-3(a) and (b) (§§ 240.14a-3 (b) and (¢} or 240.14¢-3(a) and (b)), a statement reaffir "o such forward-
looking statement after the date the document was filed or the annual report was nade publicly
available, or a forward-looking statement made before the date the document wac filed or the date the
annual report was made publicly available if such statement is reaffirmed in a filed document, in Part I of
a quarterly report on Form 10-Q, or in an annual report made publicly availahle within a reasonable time
after the making of such forward-looking statement; Provided, that:

(i) At the time such statements are mad

reporting requirements of Section 13 (@) or 15(d) of the Act and has complied with the requirements of
Rule 13a-1 or 15d-1 thereunder, if applicable, to file its most recent annual report on Form 10-K, Form
20-F or Form 40-F; or if the issuer is not subject to the reporting requirements.of Section 13(a) or 15(d)
of the Act, the statements are made in a registration statement filed under the Securities Act of 1933
offering statement or solicitation of interest,

written document or broadcast script under Regulation A or
pursuant to Section 12 (b) or (2) of the Securities Exchange Act of 1934; and

(i) The statements are not made by or on behalf of an issuer that is an investment
company registered under the Investment Company Act of 1940; and

(2) Information that is disclosed in a document filed with the Commission in Part I of a
quarterly report on Form 10-Q (§ 249.308a of this chapter) or in an annual report to security holders
meeting the requirements of Rules 14a-3(b) and (c) or 14¢-3(a) and (b) under the Act (8§ 240.14a-3(b)
and (c) or 240.14c-3(a) and (b) of this chapter) and that relates to:

() The effects of changing prices on the business enterprise, presented voluntarily or
pursuant to Ttem 303 of Regulation SK (§ 229.303 of this chapter), “Management’s Discussion and
Analysis of Financial Condition and Results of Operations,” Ttem 5 of Form 20-F (§ 240.220(f) of this
chapter), “Operating and Financial Review and Prospects,”

Item 302 of Regulation S-K (§ 229.302 of this
120,341  Reg. §24030-4(e)

e or reaffirmed, either the issuer is subject to the

7
Definitions o

2 i 210.3-20(c)) of this
) “Supplementary Financial Information,” or Rule 3-20 (c) of Regulation S-X (§
e 5 a s ized measure of
o and s xesertes ot in FASB ASC
3 -elating to proved oil and gas reserve f i ot
d future “S& gsb&rﬂoi\;}i 525325}583% (Extractive Activities - 1E)ﬂtax?)d Gas Topic)), prese
s 92 D of Regulation SK (§ 229.302 of this chapter). o S
o e ard-looking statement shall mean and s

(ii) The value of proved oil

discounte
paragravh

i : i
voluﬂ(t(gl lgor the purpose of this rule, the term fori

i 5 i loss) per share,
A t containing a projection of revenues, Ula(j()ln(., (loss), earnings (loss) p
statement ¢ : I Elsee
ital (1e)nditures, dividends, capital structure or Dﬂ:l(’,[" fm_an L, e
capita eXI(JZ) A statement of management's plans and o‘o}ec‘west e SRR, o bt )
f i i containe : o
’ . S ture economic perf(_)rma_nce din e on
??inA bt'atle(r:r;i[éﬁn?gnfznd results of operations included pursuant to Item
analysis of financia

i [ Form 20-F or
Tis chapter) or Item 5 of _ 5
4 229-303(5f tDiL‘.closgd statements of the assumptmrt}s underlying
. = hvioy 1), (2), or (3) of this section. : | il
deSClee(}m Igagfliils)ze(cgf (ﬂ;is(rile the term fraudulent ;ttfte;z]@j;nt b}iﬁ? lr;(;a; Latgtit;lay Sy
MRkt teri staternent false or misleading w 5 i
: L e t not misleading, or which con .
e F i t necessary to make a statemen is e
mistion o maten?a}tirig deceplive, or fraudulent device, t:ontrwancde,i ;i}lze lseéuﬂﬁes Sl 2
employme Qe hfrga?;igges or an artifice to defraud, as those lerms are use
ot :ou13e of bu S8, _ ik
ot 1 lations promulgated thereun
o es or regulations | . ‘ s
W O'f’s.g‘lg t ;) r;lll:ngtd iri Release No. 33-9250, effective August 12, 2011, 76 F
[As last amel S

or relating to any of the statements

L inition of “Executive Officer” “ ai Iy s o ]

N 201361%]23‘:)1:';:::? ;he term “executive officer,” whenfused_ w1_ﬂ1d11 %tsé'fr.?éz t]iln':tl %?visign s s
ek i esi registrant in charge of a principal business uiit, ing function or
: 5 ice president of the registran ; o e s

president, any vice presider imance). any other officer who b s ap o fncton or

: s Simhlar 10 i ions for the registrant. Execu 5

(such as sales, adminis < <imilar policy making functions for e ifcers o

B e oo vghodgggzrén:leuﬁvepofﬁcers of the registrant if they perform such |

subsidiaries may be dee :

- istrant. ot 56 F.R. 7242.]
SF v fOI”f he‘rfjlgel;t;:r;{telease No. 34-28869, February 8, 1991, effective May 1, 1991,
[As last amen » uQualified Third Market Maker” and

[1 20,371] Definitions of "Qualified OIC Market Maker,
. “Qualified Block Positioner” : o)
; AQOU;b-B For the purposes of Regulation U under the Act‘ (12:;* R(“OT)C”) —
%9)9%2 i ;-m “El)ualified OTC Market Maker” in anlm(fiet%th:c-lr,i(r)lugectjon O R o (12
* deri “ i -oin Security” [as that term is defined 1 o€ s
CFR 2 a‘l(;%{i)lfr l‘rr: EH(% SZ{};rI(\)/{{aelzrg g:’ dealer registered puriuz(lél)t;:? Sectaogé& ?afu tllle[ﬁgﬁ Tfum gl 1
e nhiadet "CFR 240.15¢31), (3) has an s min e captl,
A . st ) §25.000 plus $5,000 for each security
and is in compliance waoth o of © $250.000 or (i) $25.000 plus $5, courity i
; -1, of the lesser of (i) X ] 25 e
as defined in Rule 15¢3-1, o . e s . i Orc
; R i e et ots all of the following conditions w
excess of five with regar e - i i
| i itive bid and offer quotations in
i Yo b ] blishes bona fide, compeltitive a i s
s curity: (i) he regularly publis T fide, competitive bid and offer quot:
e . tion system, (i) he furnishes bona fide, : e
. e : i illi E to effect transac
recognized mtu—dual?i qgcggalgrs (X)Tn request, {iii) he is ready, wﬂlu}{: anc% i]belz]egs ]
e &ther bmkfsr ’ :r?d aL' his quoted prices, with other brokers anc 1S,
reasonable amounts, | s o A e | i
at tory turnover in suc ; , : : ety
e averagc“gte 1(1)‘;12(1:1\{%[}11:? Market Maker” means a dealer }ntanydst?;l; 1_1 ae[iligels i(i t?gn L
T e " who (1) is a broker or dealer registered p E L
. “ . :3- 3) has and mair
B eXChapge ol . with Rule 15¢3-1 (17 CFR 240.15¢3 1) ( st
. | P f (i 0.000 or (if) $100,000 plus 520,
Act, (2) is subject to and is in com R e ) 95000, . ‘ &
,. . ik r - is. or is seeking to become,
minimum net capital, as defined in | ; e o
e with regard to whic ker o h et s
= B?Ch SeCU_I‘ltY i eljcte?\fl;lfivimd {4) except when such activity is unldw‘f}iiléz‘n&% 52.1 i
Qualified Third 1\qar et to such security: () he furnishes hona fide, cum'ptla i e
COlllf’ﬁthIlS WIEh rLtqtllje?rC brokers and dealers on Tequest, 31) }1}5 is ;Zl{(l %ﬁceq g e Nt
wkido Aty i sonable amounts, and at his qu X _
oA is ~ount in reasonable aj . i te Sl
transactions f‘?f ti‘h [1)1‘;11: i;asonable average rate of inventory turnover in su% kS %
e 18“ lified Block Positioner” means a dealler who (1_) isa l'th s
o trE)e gielggor? ul% of the Act, (2) is subject to and in compliance Wi
pursuar

Co- S u C e i 000, 0 1
ini it: fin m Rl.ll 15¢3 1.of 1,
i i min m net Capltdl, as de
240.15¢3 l), (3} has and maintains

Reg. §240.30-8(c) 120,371
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It has long been recognized that no income
accrues (o the shareholder as a result of such
stock distributions or dividends, nor is there any
change in either the corporate assets or the share-
holders’ interests therein. However, it is also rec-
ognized that many recipients of such stock
distributions, which are called or otherwise char-
acterized as dividends, consider them to be distri-
bulions of corporate earnings equivalent to the fair
value of the additional shares received. In recogui-
tion of these circumstances, the AICPA has speci-
fied in ARB 43, Chapter 7, paragraph 10, that “ . . |
the corporation should in the public interest ac-
count for the transaction by transferring from
carned surplus to the category of permanent capi-
talization (represented by the capital stock and
capital surplus accounts) an amount equal to the
fair value of the additional shares issued. Unless
this is done, the amount of earnings which the
shareholder may believe to have been distributed
will be left, except to the extent otherwise dictated
by legal requirements, in earned surphis subject
to possible further similar stock issuances or cash
distributions.”

The Commission also considers that if such
stock distributions are not accounted for in this
manner, the shareholders may be misled. In a
stop order proceeding,” the Commission found
that a registration statement was materially mis-
leading because a series of four stock distribu-
tions made between 1966 and 1968 “. . . were
‘part of a frequent recurrence of issuances of
shares” . .. land]. .. under generally accepted
accounting principles they should have been ac-
counted for as stock dividends.”

If, in addition to failing to account for the distri-
bution properly, the registrant does not have suffi-
cient retained earnings or current income to cover
the appropriate transfer to permanent capital, a
question immediately arises whether these factors
may he part of a manipulative or fraudulent
scherne, and as such are proscribed under Rule
10b-5 of the Exchange Act. The Commission has
stated in published opinions, "] in situations
where companies did not have retained or current
earnings, that the declaration of a dividend not
warranted by the business condition of a company
is characteristic of a manipulative scheme.

The Commission emphasizes that it will deein
the types of transactions noted above to be mis-
leading if the accounting is improper or disclosure
is inadequate, and if there is a question of whether
the condition of the business warrants the distri-
bution, a further investigation will be considered
to determine whether such distribution may be
part of a manipulative or fraudulent scheme.

Codification

[138,141] 215. Creation of Surplus by
Appraisal
ASR 8:

The Commission issued the following statemen
relating to the creation of surplus by appraisal in
balance sheets representing the accounts of pro-
motional companies:

In connection with a registration statement, ap
industrial company in its promotional slages with
no record of business or earning capacity, filed g
balance sheet in which Property, Plant and Equip-
menl, acquired in an arms-length transaction at a
cost of $200,000, was carried at $720,042.81 which
represented its “sound value” derived from an
independent appraisal of the estimated “replace-
ment value new less (observed) depreciation”
Thus, the balance sheet figure exceeded cost by
$520,042.81, which excess was carried as “surplus
arising [rom revaluation of property”.

In the appraisal report filed, the term “sound
value” was qualified by the appraiser as being “the
value for use by a going concern having prospects
for the profitable use, at normal plant capacity, of
the properties appraised”.

The registrant was required to amend its bal-
ance sheet to eliminate the surplus and to show
the fixed assets at cost.

[ 38,145] 216. Disclosure of Unusual Charges
and Credits to Income

[The Commission adopted amendments to cer
lain forms requiring increased disclosure of wae.
sual charges and credits to income. Tue
requirements were later deleted when, in March
1975, the FASB issued SFAS 5, “Acrouaning for
Contingencies.” The following comments were
made in the release which adopt=d tve disclosure
requirements in January 1973,

ASR 138:

The Commission noted tiat it had observed an
increasing number of large charges to income
which often appeared without warning and were
not generally understood by investors. While
many of such charges result from an identifiable
event, many also appear to be made on the basis
of a discretionary decision to dispose of marginal
facilities or operations or to write off deferred
development or excess production costs. In the
latter situations, where facilities or operations
gradually deteriorate or the outlook for a contract
or program gradually worsens to the point where
a write-off is deemed necessary, registrants have
an obligation to forewarn public investors of the
deteriorating conditions which, unless reversed,
rnay result in a subsequent write-off. This includes
an obligation to provide information regarding the

_ magnitude of exposure to loss.

*Munmau!h Capital Corporation, Securities Act Release
No. 5169 (July 14, 1971).

138,141 Sec. 215

(] Gob Shops of America, hie. 39 SE.C. 92 (1959); Mac
Robbins & Co., Inc. 41 S.E.C. 116 (1962).
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Commission, therefore, reiter_ates its view
m;ahle'egish'ants should make specm}l efforts to
recognize incipient proble{ns that might lead to

ch charges and to identify them clearly at the
i liest possible time in financial statements an_d
eaﬂier forms of public disclosure, including pubh_c
Oe orts filed with the Commission, so that pubh_c
. Eestors may recognize the risks il}volvefj. In this
Hém_nection, registrants should con's1_der d1sclost_1re
gf the investment involved in divisions operaung
at a loss; the undepreci?tgd cost of plant an
equipment currently considered to be obsule%e)or
of marginal utility; and other similar items where
significant uncertainties exist as to realization.

In addition to disclosure of incipient pl_'oblenés?,
the Commission believes that Subste'xrmal ‘ad i
tional disclosure in regard to extraordinary items
and material unusual charges and_ cred1ti3‘to in-
come or major provisions for loss is necessary mf
enable public n.vestors to assess the 1[_11pactt:h ot
such items ‘This would mc}ud_e transactions AAEiD
are classfi~d as extraordinary items undt?r G
and other nnusual or nonrecurring material trans;[
actirng or provisions for loss, such as (but no
r>stiicted to) material write-downs of inventories,
reseivables, provisions for 1oss_ on major long-term
contracts or purchase comm_ltments, and losses
on digposition of assets or business segments.

[ 38,146] Sec. 217. Accounting for
Extinguishment of Debt
[Sec. 217 added by FRR-15.]
Sec. 217.01. Background
FRR-15:

In Financial Reporting Release (FRR) No. _3,
issued in August 1982 (47 FR 38868), th.e Commis-
sion announced its support of the tentative view of
the FASB that, except in certain limited circum-
stances, debt should not be accounted for as extin-
guished unless the debtor has no further legal
obligation. The Commission indl_cated that, to
avoid inconsistent accounting, r_eglstrants should
follow that tentative position while the FASB was
considering the issue. Recently, after study. and
deliberation, the FASB issued Statement of“qun-
cial Accounting Standards (SFAS) No. 76 Extin-
guishment of Debt”, which clay}'lfu?:s the
accounting for such “quasi-defeasance” or u.lrsub-
stance defeasance” arrangements. Accqrdmgly,
the Commission has determined to rescind FRR
No. 3. :
Sec. 217.02. Requirements for Extinguish-
ment of Debt
FRR-15:

SFAS No. 76 provides that a debtor sha@l con-
sider debt to be extinguished under t_hree circum-
stances. The first two are the traditional criteria
for extinguishment of debt @ayment of the d_e’l()it
and legal release as primary Iobhgor). The t}_nr L
described in paragraph 3(c), is new 33?(_1 provides
for extinguishment under certain C()HdlltIOIlS when
eligible assets are irrevocably placed in a trust to
be used solely for satisfying scheduled payments
on the debt. _ bl

SFAS No. 76 does not have any specific eligibil-
ity requirements for the trustee of the trust crg—
ated pursuant to paragraph 3(c) of that standard.
The Commission believes, however, that para-
graph 3(c) of the standard conte;mplates that the
trustee should be independent with respect to the
company.}!

Péﬂagraph 4 of SFAS No. 76 p_rovides that the
assets used to effect an extinguishment of debt
under paragraph 3(c) must be monetary asse*t(s1
essentially risk free as to the a.moum, timing, an
collection of interest and principal. Thfase require-
ments are designed to assure that al] interest and
principal payments are made on time. Acc_maiv
ingly, they are very important and must be strictly
interpreted. |

Paragraph 4 lists the three types of assets i
US. dollars that might meet those requirements:
(1) direct obligations of the U.S. government, (Zt)
obligations guaranteed by the U.S. government,
and (3) securities that are backed by U.S. govern-
ment obligations as collateral un.def— an arrange-
ment by which the interest and pnncu?al payments
on the collateral generally flow 1mmedlatel§f
through to the holder of the security (for exarlnple,
as in a closed trust). The Commlssl{.)n be.heves
that very few securities of the types hste(_l in (2)
and (3) above can satisfy the essentially risk f_ree
requirements, particularly because the require-
ment for the assets to be risk free as to timing of
collection applies to the risk of late as well as e_arlyz
payments. For example, if a guarantee provides
only for the ultimate co]lectlpu,lbut.not for _thg
collection of interest and principal in Su_f_ﬁClEfll
time to ensure payments on the defeased dejbt as
they become due, the security would not qufahfy..

The Commission notes that the determination

whether debt can be considered to be extin-

guished requires an assessment as to the likeli-
hood of the debtor being required to make future
payments with respect to the debt, not (_}nly he-
cause of an inadequacy of trust assets attributable
to a failure to realize scheduled cash ﬂow;s, but
also because of an acceleration of the debt’s Fnz{-
turity. An acceleration might occur becausge if a

1 igibility requirements for trust-
Trustess that meet the eligibility req ;
ees under Sections 310¢2) (1) and 310(z)(2) of the Tmfsl’; Ln—
denture Act of 1939 (the “1939 Act’), for example, will te
presumed by the Staff of the Commission to he appropriate
trustees. Those sections of the 1939 Act pt:mnde tlllat a tmsctiee
must be a corporation organized and doing business under

SEC Handbook
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rs nited States or of any State or Territory or of
$2 I]g?sil‘;)gtt};? (Iijulumbia, which (a) is aurhori.zea_i undwe_r such
laws to exercise corporate trust powers, (b) is su )JEE,Ctl to
supervision or examination by Federal, State, T(?rntlorm '(;E
District of Columbia authority, and (c) has combined capit
and surplus of at least $150,000.
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violation of a covenant of t
latiop the debt
extinguished, or under cross-default

because of a violati
violation of a cove
debt issue. e

eﬂ;l;?etodebtemigation whether debt can be consid-

. e extinguished is also affect:

¢ ed

]dl‘l eyocarlljle na}tlure of the trust. The trust -mtl?;tﬂlsg
esigned so that neither the co i i
o orporation nor its

creditors or others can rescind or revoke it 0;

obtain access to the assets,

The Commission emphasizes that the qualifica-

tions of the trustee and nature of the trust and of

tﬁe assets in the tmst are areas of concern and
at it expects registrants which extinguish debt

under paragraph - or: :
i graph 3(c) to carefully ‘evaluate those

[ 38,147] Sec. 218. Costs of Internally

Developing Computer Software for
Sale or Lease to Others

[8ee. 218 added by FRR-12.]
Sec. 218.01. Background
FRR-12:

As a result of its concern a i i
costs of internal developnlljgr]lltt t})lif lcrg:rrneafl]tjég
Software, on April 14, 1983 the Commissiolr)l aur
thonzec_{ the publication of proposed Rule 3-21 f
Il}sg}t_iamon SX aﬁi Item 21() of Form $18 fgr

comment. 8 The Commission’s ¢ ¥
resulted ﬁ’gm the fact that this tr:rrllds cﬁgieesini
]sjource of incomparability in financial reporting
etween those registrants that are capitalizin,
such_ costs and those that are following the rrf
E{limznapt_pracﬁce of expensing them as i_nCllI‘Il‘jEd
P aezr)uzst;r;gzrl aﬁ;guggié]% literqture in this area is.
een int i i
_ently. Therefore, similar factual :ﬁ;?ggs Caggsﬁ:
ing accounted for differently. This inhibits
mfélanmgfful comparison of the financial position
a}r: resu]_ts: Qf operations of registrants engaged in
these activities. Further, while acknowledging that
!;he computpr software industry and the account
ing pr(_)fessmln have begun activities intended to
{gtiult in cl‘arl_.ﬁcal:ion of the accounting literature
¢ e C(_)mrmss;on expressed its concern about COI’l:
_muatloq of the trend towards capitalization in the
Intervening period, not only because it would ex-
acerbate the problems of financial comparison, but

issue being
provisions,
of another

also because of the potential for i i
italization in the absll;nce of clfeoal;‘]gﬁ[i)c?;gggate e
There_fore, the proposed rules were intended
ac_comphsh two purposes. The first was to m -
tain present practice in place during the time 21?
private sqctor develops clearer guidance for the
classm'eahon of the costs of these activities, G y
dance is needed regarding both the relationsiqi vl
internal development of computer software top .
?,earch and development and the proper acco i
ing for the costs of any such activities which il
not_resealrch and development activities, The ?re
ter issue is not explicitly addressed by thé existi i
accounting literature. The second purpose of 1ﬂ]ng
proposal_ was to facilitate comparison of finan 'ES
mformanon qf companies engaged in these actcjl'
ties by_ requiring disclosure of the effect of -
expensing all such costs as incurred which ?}St
Conm:us_swn understands to be the predomin .
gccou.ntmg practice in the industry. =
ec. i
iy Rﬁlletz.OZ. Views of Commentators and Fi.
FRR-12:

The Commission received a total of 4
during the comment period which expiri(}eﬁegs
3]-, 1_98?:.3 The principal comments and the Comy
mission's response to them are discussed below )
Sec. ?18.02.{1. Prohibition of Adoption : f
Practice of Capitalization §
FRR-12:

The proposed prohibition on adopti f
practice of capitalizing internal sofhii?g T:le?rfelgw
ment costs was supported by financial analysts -D
wti}}h as by several other commentators e
_ e analysts indicated that their m i r P
is cojmparability of financial inforthatiij:.) Tksg;im
lysts’ letter referred to in footnote 2 aisb state;g
that the Comlpjttee and a substeatial majority of
the aforementioned 40 industry ‘sp-cialists heliey
that internal software develspment costs shoulé3

never he itali is Lelief i
Lol capitalized, This Lelief is based on the

1. Such costs are very similar to research

and development expenditur i
oo D es, which must be

2. The substantial de ition |

. gree of competition in
t};]e industry as wg]] as the very rapid pace of
change rpakes capitalized software development
costs a highly questionable asset.

1A !
Securilies Act Release N
¥ 5 Rele 0. 6461 [48 FR 1717 -
&(iﬁfqu 11e]ease specified that the proposed rules i\.n::jl]g 1[3)1‘:3—
at companies which had not disclosed th i
capitalizing internal software de o
: ] S ¢ development costs either i -
dl_tcd ﬁnancml statements issued prior to the dat:rolfn 3111
proposing release (e, April 14, 1983) or in a report ne
gz.%éstr}a:zﬁn sta}e{lncnt filed with the Commission prior to tha]T;
te s nol follow such a practice in fi i
. 10y H
ﬁ]gd with the Commission after that date. s o

2 3 N ke

pmr;gi C};}Egﬁiﬂl‘ Agcpmnmg Standards Board’s (“FASB”)
nis in this area address accounti

: ! ing for non-

contractual internal software development costs, 51 the cgﬁ-
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‘t;)](ll. l(;f thei{" rel_atiunship to research and development costs,
wt 333-361‘:611 e?uu’edito be expensed as incurred. See Rele'lsé
i or a description of these pronoun { :

" ial cements
certain recent developments in the interpretation 1:hereufb e

mdul;erj:;'ﬁfz{j;:{i(tmdmong the commentators was as follows:
< ed groups (38); i and ‘
S groups (38); accounting firms and groups
The latter group includes
! g s a letter prepared by the Fi i
L : i r y the Finan
i\g;guvﬁsn% Pc::tcyd Cﬂ]nrmmttec of the Financial Analysts I’eg:‘]
ich stated that it encompassed the views :
mately 40 analysts who specialize i M
t ; S pecialize in the  securiti
registrants in the computer services industry, e

o JARESERRRRERRR LRI R R R n T G
Ty FTFTT T T T
S22 “mm'fm-m-—m-“-ﬂ“‘h“--nm-“‘m B IS T o 0 L L |
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3. There is potential for abuse in this area
because of the subjectivity involved.

The letter also states that a significant minority of
the industry specialists believe that the costs are
different from research and development and that
capitalization of such costs may be appropriate in
come circumstances. This latter group would like
to see the FASB establish guidelines governing
capitalization.

Most of the commentators from industry and
public accounting expressed the view that adop-
tion of such a prohibition by the Commission
would be undesirable and unnecessary. Many of
them acknowledged the existence of diverse ac-
counting practices in this area, but emphasized
that they believed that a prohibition would be
inequitable because companies that had previ-
ously disclosed a capitalization practice would be
allowed to continue it, while others who, for vari-
ous reasons, had not made such a disclosure
would be prectuded from adopting an accounfing
practice u:at would be appropriate for their
software ‘development activities. Included in this
latt=: group would be those companies that have
~ut (isclosed capitalized internal software devel-
opment costs because they had not incurred any
such costs‘in the past (or had not incurred mate-
rial amounts thereof), nonpublic companies desir-
ous of registering with the Commission that had
not previously issued audited financial statements,
and companies that had capitalized material
amounts of such costs but had not disclosed that
fact because it was not believed to be required by
either Regulation SX or generally accepted ac-
counting principles (“GAAP™ 4 Thus, it was ar-
gued, the Commission’s proposal would have the
effect of prohibiting the practice of capitalization
for certain companies in the absence of clear evi-

dence that capitalization is always inappropriate
for those companies. Most of these commentators
also expressed concerns that such an action by
the Commission conveyed a bias against the prac-
tice of capitalization and thus would prejudge the
outcome of the private sector standards-setting
activities which had already begun prier to the
Commission’s proposal, and unfavorably impact
the credibility of private sector standards-setting
in general. Finally, many of the critical commenta-
tors expressed views about the competitive impact
of adoption of the proposed rules. They main-
tained that those companies prevented from
adopting the practice of capitalization (and espe-
cially smaller companies) would not be able to
effectively compete in the capital markets for
funds necessary for growth due to the fact that
their financial statements would suffer in compari-

993

son with others in the industry permitted to con-
tinue capitalizing. As an alternative that would
prevent these consequences, it was suggested that
the Comumission limit its activities in this area fo a
requirement for disclosure of the practice being
followed.

The Commission, after careful consideration of
the views of all commentators on the proposed
rules, has determined that it should issue final
rules prohibiting the adoption of the practice of
capitalizing costs of internal development of com-
puter software to be sold or leased to others. The
Commmission recognized at the time of issuance of
its proposal that such rules would permit the con-
finuation of diverse accounting practices during
the period necessary to develop specific account-
ing guidance in this area. As a result, the final
rules (as did the proposed rules) contain a disclo-
sure requirement to facilitate comparison of finan-
cial information among companies following
different practices. However, disclosure require-
ments alone would not alleviate the Commisgion’s
concerns that in the absence of clear accounting
guidance (which is not expected before 1984),
continuation of the recent trend towards increased
use of capitalization, including inconsistencies in
the application of that practice, will result in in-
creasing disparity among comparnies engaged in
these activities notwithstanding the fact that they
have essentially the same facts and circumstances.
Further, it may result in inappropriate capitaliza-
tion by some registrants. The only alternative ac-
tion that would alleviate those concerns would be
development by the Commission of definitive ac-
counting guidelines in this area which, as stated in
the proposing release, the Commission deter-
mined not to undertake in view of the current and
expected private sector activities. Additionally, the
Commission has determined that its rules will
terminate when an FASB pronouncement which
provides specific accounting guidance in this area
becomes effective. Thus, the Commission views
its action as consistent with its previous expres-
sions of its policy of relying on the FASB for
leadership in establishing financial accounting and
reporting standards.’? Further, the Commission
believes that concerns about the effect of its action
on competition and access to capital markets must
be evaluated in the context of its understanding,
disputed by none of the commentators, that the
predominant practice in accounting for such costs
is to charge them all to expense as incurred. The
Commission helieves that it would be preferable
for a change from such predominant practice to
oceur only after deliberation of the issues in the
context of standards-setting.

4t s important to note that no specific instances of non-
disclosure of material amounts of such costs were brought to
the Commission’s attention as a result of the comment
process.

SEC Handbook

5 See Accounting Series Release Nos. 150 and 280, repro-
duced in perfinent part in Section 101 of the Commission’s
Codification of Financial Reporting Policies, announced in
Financial Reporting Release No. 1 (April 15, 1982) [47 FR
21028].
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The final rules predicate the ability to continue
a previously adopted. practice of capitalization on
prior disclosure of that practice. The Commission
does not anticipate that its action will require com-
panies that have capitalized material amounts of
internal software development costs to change
their accounting practic
isting registrants, the Commission believes that
the requirements of Regulation S-X in Rules
502.15 and .16 (Intangible Assets) or, alterna-
tively, 502.17 (Other Assets) and GAAP? would
require disclosure of amounts of software costs

was not the Commission’s intent

accounting for contracts,

the bases therefor, Not all of the disclosures are
specifically required by GAAP, but the APB 22

panies to meet the test of having previously dis-

Sec. 218.02.b. Disclosure of Effect of

male this clear.
Capitalization

There were several comments about the Com-
FRR-12: mission’s views on appropriate amortization peri-
ods for capitalized software costs, While not
incorporated in the final rules, the Commission
deems it appropriate to reaffirm the views ex-
pressed in Release No. 33-6461. GAAP requires
that the determination of an appropriate amortiza-
tion period for such amounts be based on careful
consideration of the relevant facts. The Commis-
sion believes that computer software (whether in-
ternally developed or purchased) is an area
characterized by both rapid technological develop
ment and increased industry competition anq
growth. Therefore, the use of very short amuiza-
tion periods is indicated, Further, the Commi.sion
reminds registrants that have capiigli
Tn response to these latter comments, the final costs that careful periodic evalustion of the

As noted above many commentators agreed
that diverse accounting practices for internal
software development costs exist. Some stated
that the proposed requirement to disclose the ef
fect on net income and earnings per share of not
following the predominant practice of expensing
such costs as incurred would provide an adequate
basis for comparison of financial information dur-
ing the time specific accounting guidance is being
developed. Several commentators, however, ex-
pressed the view that disclosure of these amounts
would be potentially confusing and may imply that
the financial statements are not prepared in con-
formity with GAAP.,

rules have been modified to require disclosure, for ~ recoverability thereof is Necessarys
each period for which an income statement is

required to be presented, only of the amount of [ 38,148] 219. Disclosure ¢ #wcounting
Policies for Der,vaiive Financial
Instruments and Derivative

internal software development costs capitalized
during the period, less amortization. These disclo-
sures will enable financial statement users to as-

Commodity Instruments -
certain the impact of capitalization on the financial

[Added by FR-48)
s‘tatements. 219.01. Background
;‘;([:e 12 218-02-0- Other Matte; During the last several years, a significant num-

The final rules have been modified in several
other respects in response to comments.

It was pointed out by one comment
text of the proposed rules would lite
their application to development activ
taken pursuant to contractual arrange

rules clarily their applicability onl
eb With respect to ex- internal development of software no

Several commentators addressed the applicabi].
ity of the proposed rules to development of com.
puter software to be used as part of a produet gp
uire 1 process to be sold or leased to others. Since th
capitalized and related amortization, together with existing accounting literature? discusses the r
the method and period of amortization, as well as tionship of such activities to research and deve
ment activities in the same context as it

software developed solely as a product or pr
disclosures would permit formerly nonpublic com- to be sold or leased, the Commission int

: 0. .nd that the new rules apply to such develop
closed the practice of capitalizing software costs,# costs. The text of the rules has been modifi

ber of issues relating to the accounting for deriva-
tives have been raised. The FASE is working on a
project that will address comprehensively the ac-

B Obviously

this conclusion would not apply to companies
whose capit

alization practices are clearly inconsistent with the
existing accounting literature (e.g., costs-associated with the
“conceptual formulation or translation of knowledge into a
design” phase of a software development project).

be required.

Paragraph 12b of Accounting Principles Board Opinion
No. 22, “Disclosure of Accounting Policies,” (“APB 22") pro-
vides that disclosure of accounting policies should encompass
“principles and methods peculiar (o the industry in which the - / 1-aqditl
reporting entity operates, even if such principles and methods  tion of the practice of capitalization.
are predominantly followed in that industry.” Paragraph 13 of
| APB 22 cites policies with respect to amortization of in-

138,148 Sec. 219

ment No. 2 to Comnputer Software,” paragraph 9.

_“‘m']mmmnﬂﬂm-ﬂ“"m‘m- =0

tangibles as an example of a disclosure that would commonly

8After consideration of the comments received, the Com-
mission has amended the final rules to permit disclosure in a
document for an offering of securities by the issuer, other
than a registration statement, which document was used in
such offering prior to April 14, 1983 (e.g., offering documents
prepared under Regulation D under the Securities Act
CFR 230.501-.506)), as an additional exception (o the proh

9 FASB Interpretation No. 6, “Applicability of FASE State-
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does not explicitly indicate the type of information
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' For L i 2 seorinn in FAS'80. G ’ il ancbatn . 7 he 2
: sk reduction criterion in 50. ki generallyacrep s ollowed b (he ac
different from the risk re Nismhe e e : ceepicd acountng i e
3 : ction on a transaction =4 25t counting profess e g e A
specifies risk reducti rise basis. In addition, O dands N 69, “The Me . il in
specifies risk reduction on an f_"nterlpr counting for futures diting S e e T Pnnmpi.cZU
FAS 80 permits the use of de{lcrrla; idfwt pun o CDD.[;)I‘S]I B i areh 1992);
; = S epe 5
S ﬂ;ﬁﬁ;hﬁs 52 prohibits deferral ac ?fngs P
ici sactions, § 05,
anucll?atEC} t:‘af:)reign currency forward exchange ?c_mlrac’cs U e b 50
Coug?(}%le(?ge those same types of anticipated transactions.
use s¢

i ing liter: options and
33 The authoritative accounting llﬂm aturef[or s (}:; s,
complex derivatives gencrally is Illrmiﬁdi? l(:_ é{e ((:\‘!W: gy
S ing Is ‘ask Fo )
-om the FASB Emerging Issues k L2 e
g)(:Thcir nature address the accounting for specific trans
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The Commission expects to r i

. econsider the effec-
uYeness of and the need for the accounting po]iccy
disclosures, prescribed under Rule 408(n) and
Iteip 3'10, ?vhen a new accounting standard for
derivatives is issued by the FASB.

[138,149] 220. Cash Equivalents
[Added by FR-84)

) Current U.S. GAAP defines cash equivalents as

sho_rtfterm, highly liquid investments that are
readily convertible to known amounts of cash and
!:ha_t are so near their maturity that they present
mmgmﬁcgnt risk of changes in value because of
changes in interest rates.”#25 [1.S. GAAP includes
an investment in a money market fund as an
e_xar,nple cI)f a cash equivalent.4?6 The Commis-
sion’s p(zsltlon continues to be that, under normal
circumstances, an investment in a money mark
fund that has the ability to impose a feg or ga:
und.er rule 2a-7(c)(2) qualifies as a “cash
equwa]en_t" for purposes of U.S. GAAP.47 How-
ever, as is _currently the case, events may occur
that give rise to credit and liquidity issues for
money rrllarket funds. If such events occur, includ-
ing the imposition of a fee or gate by a, money
market fund under rule 2a-7(c)(2), shareholders
would need to reassess if their investments in that
money market fund continue to meet the defini-
fion of a cash equivalent. A more formal pro-
nouncement (as requested by some commenters)
to confirm this position is not required because
the federal securities laws provide the Commis-

Codification

sion with plenary authority to set accounting stan-
dards, and, we are doing so here 428
.]f events occur that cause shareholders to deter
mine that their money market fund shares are not
cash equivalents, the shares would need to be
classified as investments, and shareholders would
have to treat them either as trading securities or
gvailable-for-sale securities.#2® For example, dur-
ing the financial crisis, certain money II;EIIkEt
funds experienced unexpected declines in the fair
value of their investments due to deterioration in
the creditworthiness of their assets and, as a re-
sult, portfolios of money market funds‘: became
less liquid. Investors in these money market funds
Wguld have needed to determine whether their
investments continued to meet the definition of a
cash equivalent.

The adoption of a floating NAV alone for certain
rule 2a-7 _funds will not preclude. shareholders
from classifying their investments in money mar-
ket funds as cash equivalents, under normal cir-
cumstances, because fluctuations in the amount of
cash received upon redemption would likely be
sr{la]l and would be consistent with the concept of
a Iknown’ amount of cash. As already exists today
with stable share price money market funds
events may occur that give rise to credit a.nti
liquidity issues for money market funds so that
shareholders would need to reassess if their in-

vestments continue to meet the definiti
E ition
cash equivalent. oL

425
See FASB Accounting Standards Codification (“FASB

ASC”) paragraph 305-10-20.
426 1
427 g
We are also amending the Codification of Financial

Reporting _Pc]icies to reflect our interpretation under U.S
GAAP, as discussed below. See infra section VL. s

428 ss
; The f‘ederal securities laws provide the Commission
with authority to set accounting and reporting standards for

1138,149 Sec. 220

public.companies and other entities that file financial

) s st

ments with the Commission. See, e.g., 15 U.S.(%P??gq';l;:—

Ziiia(égm acnt? (22)();(1)5 US.C. 78¢(h), 781(h) and 78mi(b); sec-
, section 30(g), section 31, and i '

I[nvestment Company Act. RESSA

429
See FASB ASC paragraph 320-10-25-1. Thi i
3 -1, This accounting
g;;ﬁsltén(gl&t' evg}yld.nostz:ap%ly to entities to which the guidance in
opic oes not apply. S ASB E
graph 320-10-15-3. R
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Al 38,151] 301. Form 10Q

[Most publicly owned companies are required
to file a quarterly report on Form 10-Q under the
Exchange Act. In ASR 286, the Commission re-
vised requirements for interim financial informa-
tion in quarterly reports and registration
statements to make them consistent with the re-
quirements for annual reporting.]”

.01. Adequacy of Disclosure
ASR 286:

Interim financial information is to include dis-
closure, either on the face of the financial state-
ments or in accompanying footnotes, sufficient so
as to make the interim information presented not
misleading. The need for and adequacy of addi-
tional disclosure is to be determined, except in
regard to mateial contingencies, in the coniext of
a presumpticn that users of interim financial infor-
mation hive either read or have access o the
audited firancial statements for the latest fiscal
year. Scotnote disclosure which would substan-
tialy duplicate the disclosure contained in the
ancited financial statements for the most recent
Sscal year, such as a statement of significant ac-
counting policies and practices, details of accounts
which have not changed significantly in amount or
composition since the end of the most recent
fiscal year, and detailed disclosures prescribed by
Rule 4-08 of Regulation S-X (note requirements for
complete financial statements) may be omitted.

Disclosure is required to be provided, however,
where events having a material impact on the
registrant have occurred since the end of the most
recent fiscal year. Disclosure will encompass, for
example, significant changes since the end of the
most recent fiscal year in such items as: account-
ing principles and practices; estimates inherent in
the preparation of financial statements; status of
long-term contracts; capitalization including signif-
icant new borrowings or modification of existing
financing arrangements; and the reporting entity
resulting from business combinations or disposi-
tions. Where material contingencies exist, disclo-
sure of these contingencies must be included even
though a material change in such contingencies
may not have occurred since the end of the prior
fiscal year.

The Commission believes that even for interim
reporting it is important to distinguish between

disclosures necessary for fair presentation of fi-
nancial condition and disclosures which are sup-
plemental in nature. Accordingly, the rule does

not allow registrants to provide the disclosures
necessary for fair presentation in MD&A.
301.02. Disclosure of Material Contingencies
ASR 286:

The requirement to repeat the disclosure of
material contingencies in interim reports was pro-
posed by the Commission hecause of its under-
standing of the disclosure requirements already
existing under GAAP.”" The Commission contin-
ues to believe that APBO 28 requires material
contingencies to be disclosed in interim reports
regardless of whether a material change in the
status of the contingencies has occurred. Accord-
ingly, the rules specify that “when material contin-
gencies exist, disclosure of such matters shall be
provided even though a significant change since
year end may not have occurred.”

301.03. Status of Information Disclosed
ASR 286:

Form 10-Q contains Instruction E (Filed Status
of Information Presented) which makes explicit
whether various information provided in response
to the requirements of the form will be deemed
filed for the purpose of liability under Section 18 of
the Exchange Act. The instruction contains a
statement that financial information provided in
response to Item 1 and Item 2 of Part 1 will not be
deemed filed, pursuant to Rule 13a-13 (d) and Rule
15d-13(d). The instruction goes on to state that
this is the case regardless of whether the informa-
tion is presented directly in the Form 10-Q, is
incorporated by reference from an informal report
containing the required information, or is in an
exhibit to Part I. In addition, the instruction also
provides that information provided to satisfy all
other requirements of Form 10-Q will deemed
filed for the purpose of Section 18 of the Exchange
Act.

The Commission adopted an amendment to the
safe harbor rule for forwardlooking information,
Rule 175 under the Securities Act, which makes
clear that a projection of the type enumerated by
that rule is protected if included or properly reaf-
firmed in Part I of Form 10-Q. This action codifies
the staff position which deems Part I “filed” for
purposes of the safe harbor rule even though it is
not filed for purposes of Section 18 of the Ex-

change Act.
301.04. Management’s Discussion and
Analysis
ASR 286:

* |[n Securifies Act Releases 6360, 6361 and 6362, an inte-
grated disclosure system for foreign private issuers was pro-
posed, That project will address, among other things, interim
reporting for foreign private issuers.]

it Paragraph 22 of APBO 28, “Interim Financial Reporting,”
states:

SEC Handbook

Contingencies and other uncertainfies that could be ex-
pected to affect the fairness of presentation of financial data at
an interim date should be disclosed in interim reporis-in the
same manner required for annual reports. Such disclosures
should be repeated in interim and annual reports until the
contingencies have been removed, resolved, or have become
immaterial.
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Requirements governing the scope and content
of management’s discussion and analysis of in-
terim financial statements are contained in Item
303 of Regulation SK. These provisions are in-
tended to complement the requirements estab-
lished for discussions of annual periods hy
requiring interim period discussions o focus on
the same information discussed for annual periods
in order to provide an update of the annyal discus-
sion. The interim discussion is not required to
reiterate all of the information presented in the full
year discussion. Rather, only material changes in
financial condition and results of operations occur-
ring during the periods covered by the interim
financial statements need be discussed.

The discussion of material changes in financial
condition must cover the period from the end of
the preceding fiscal year to the date of the most
recent interim balance sheet provided and must
focus on items required for annual discussions
such as liquidity and capital resources. A discus-
sion of changes in financial condition from the
corresponding interim balance sheet date of the
preceding fiscal year is only required if the interim
balance sheet as of that date is included in the
interim financial statements, Thus, only when the
registrant believes the discussion is necessary for
an understanding of the impact of seasonal fluctu-
ations on financial condition as of an interim date
will that period be required in the discussion of
financial condition.

The rules for managements discussion and
analysis of interim financial slatements also re-
quire registrants to discuss any material changes
with respect to results of operations for the most
recent interim yearto-date period for which an
income statement is provided and the correspond-
ing year-to-date period of the preceding fiscal year.
It interim financial statements are required or are
otherwise provided in a filing for the most recent
fiscal quarter,” the registrant must also discuss
the material changes in the results of operations
with respect to that quarter and the corresponding
quarter of the preceding fiscal year. In addition, if
a registrant chooses to provide financial state-
ments for a cumulative twelve-month period pre-
ceding the date of the most recent interim balance
sheet provided, material changes in results of op-

Codification

erations must also be discussed with respect tq
that period and the preceding cumulative twelve.
month period. However, if a registrant provides 4
cumulative twelve-manth income statement in 3
registration statement in place of the interim state.
ments of income otherwise required, as provided
for by paragraph (b) of Rule 3-06 of Regulation &
X, the discussion of material changes in results of
operations for that period shall be in respect to the
preceding fiscal year as opposed to the corre-
sponding preceding period.[1]

The same items required to be addressed in
annual discussions of results of operations must,
with the exception of the impact of inflation, alsg
be addressed in discussions of interim periods.
Although the Commission believes registrants
should strive to provide users of interim reports
with information regarding the impact of inflation
and changing prices, it also believes that it would
be premature to require all registrants to address
inflation for interim reporting purposes, particy-
larly in light of the experimental nature of this
type of disclosure. Once registrants have had the
opportunity to experiment with alternative meth-
ods of disclosing the impact of changing prices
and once improved reporting standards are devel-
oped by the accounting profession, the Commis-
sion will reconsider disclosure obligations for
reporting interim results. In the meantime, the
Commission encourages registrants to experi-
ment with this type of disclosure.

The Commission has determined to make the
same relief from certain of the MD&A disclosire
requirements which is granted to qualified wi.ol -
owned subsidiaries for reporting on Forra. (-2
also available for quarterly reporting ‘e Form
10-Q.18 The Commission believes tha* v is appro-
priate at this time to grant consistent freatment to
these registrants with respect <o discussions of
capital resources and liquiditv o annual and in-
terim periods.4]

301.05. Incorporation by Reference
ASR 286:

Where an informal report to shareholders con-
tains some or all of the required information, ap-
propriate portions of the report may be
incorporated by reference into the Form 10-Q in
lieu of repetitive disclosure, just as the annual

* Only Form 10-Q requires income statements for the most
recent fiscal quarter and for the corresponding quarter of the
preceding fiscal year in addition to comparative statements for
year-to-date periods.

2 Rule 3-06 of Regulation SX contains instructions to in-
come slatement requirements and applies o interim state-

ments in certain registration statermnents. Paragraph (b)
provides that;

If the registrant is engaged primarily (1) in the generation,
transmission or distribution of electricity, the manufacture,
mixing, transmission or distribution of gas, the supplying or
distribution of water, or the furnishing of telephone or tele-
graph service; or (2) in holding securities of companies en-
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gaged in such businesses, it may al its option include
stalements of income and changes in financial position (which
may be unaudited) for the twelve-month period ending on the
date of the most recent balance sheet being filed, in lieu of the
slatements of income and changes in financial position for the
interim periods specified.

12 See General Instruction I to Form 10-K,

Instruction G(2) (a) reflects this conforming change.

Uy should be noted that, in light of the changed focus of
MD&A from the former summary of operations onto the
financial statements themselves, the Commission may recon-
sider this area, both for annual and interim periods, as it gains
experience with the new MD&A,

-/~
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to be met by the filing on Form 10-Q in order to
avoid the obligation to file a Form 8-K.
d MD&A  301.08. Signature Requirements

R 177: .
ASForm 10-Q must be signed by eitk_ler the chjeg
financial officer or the chie.f accounting cif_ﬁ&:e(i ?n
the corperation. This requirement 1S mcuf el liq
recognition of the fact that ihe_ dqta in the .01;m t;)
primarily financial, and tbat it is appr?gla ec']al
emphasize the responsibility of the chlg finan L
or accounting officer for t_he 1‘epfese.ntat10ns e?h
plicit and implicit in the filing. This 51gnat1;re I-Im !
not relieve other corporate officers of ther
responsibilities.

report to securily holders may be used to satisfy
some of the requirements :E Fomll_ 10-K.
interim financial information and M
cagg{‘; for by Part 1 of the Form could foe s;ﬂsﬁgk
in whole or in part, through mcorporatlonl y rlc ¥
ce from an informal quarterly.report to 51%1'11
f]](]ﬂders containing the requ.'n:ed information. ef
Commission infends to facilitate the p]"ﬂcli;lce rﬁ-
sending quarterly reports to sharel}olde:és._ 3; e -
hasizing that issuers have the 9pt1_0n of in rﬁl 5
I:at'mg their informal communications mtozg(b)
Form 10-Q. It should be noltgd t?l?ttRL;lsnlég—a -
dy operates to provide tha -
ziz(tegm)z:nt ]z‘li sclosure containled in mff)rnaa%)re;);’[:rs‘
to security holders may be mcon:?orate 3,; oy
ence in answer or partial answer to any ite
Part 11 of Form 10-Q. b "
The Commission believes that it is appro;\n“:)z:ne_
at this time to reiterate its support_ for the Ia(), -
mendation of tii> Advisory Committee on gpto
rate Disclonure that companies be encou;‘agle Lo
publisk 122dable, undergtan_dable quaf _u;rf y e
ports to-shareholders which include the ]1 (‘z}:l;lse
tiny content of a Form l(}Q ar_ld to_‘ﬁe ihee
Jocuments with the Comr_russ:mn in satisfaction gt
Form 10-Q reporting obhgatlons. The (ign?mll_e_
sion believes that companies can reduceh elrtion
porting burden by taking advantagq of the {)p 2y
to incorporate by refl:ienceftflllthegsg‘f:%ron;aogtihe
terly report in partial or full sa s
irements of Parts I and IT of Form 10-Q. Mor
ir;%ucjlrtimﬂy, use of this option could effect a Siﬁ::;]i.
icant enhancement of the corporate commu
ions system.
g(()]l.());i. Duplication of Generally Accepted
Accounting Principles
SR 286 .
Ab”[l‘?he Commission at this ljme_does not T{elﬂl&fV&t
that generally accepted accounting prmctg ebd (;;
interim reporting purposes are as well dfa ne o
the principles for annual reporting purpos;?s.,hesgn_
cially in regard to financial s]tz;te:rsl.t;[gls[,}v j':; b
i s than a complete !
thttrfleﬁs but which are more cqmp\reh(t:answ:
than summarized data of operations. ozlasin
quently, the Commission has elected to _r; cé
and in some cases add to, the level of guidan

[138,161] 302. Registration Statement
Requirements

.01 Age of Financial Statements

ASR 281: . ;

In general, the rules re_gar(_ling the mc}um(fa t?i
interim financial information in re.zglsh_"ataoﬁn stal ’
ments parallel requirements for interim nanc_lae
data under Form 10-Q. The r}lles do nqt reqml;s.
registrants fo provide in registration sl_a‘iimer} :
interim financial data any more Fun’ent than m_
terim data required for most reg}strant.s in ?utii
terly reports on Form 10—@. A discussion g e
rules, which specify the interim data to‘ ‘ ?me
cluded both as of the date of ﬁhpg and as o .
expected effective date of the filing, or proygoiasd
mailing date in the case of_a proxy stalemenl, a =
a description of the exceptions to the general ru

t forth below.
?;325?01.;1. Filings Within 90 Days onealr-End
[Amended in Release No. 33-8644, effe(_:lweHI])%
cember 27, 2005, 70 F.R. 76626. See sec‘ugn :
of the release for compliance date information. ]
281: :
As’?he uniform financial statement rcqu.lremer:_t é‘f—
quires audited balance sheets as of the eng 0~t te
two most recent fiscal years and aud'JLeil si ath et-}
ments of income and cash flows for each o e
most recent three fiscal years. Exceptions mlO-lK

rule occur when filings, other than on F orr}x: d

or Form 10, are made within 45 days aitgr ff e e1_11al

of the registrant's fiscal year and audlte' ua{l; 2

statements for the most r.ecent fiscal YEdl]’1 are o

icable to the interim data it requires. yet available. In these circumstances, the ru
R01.07. it Bors in Lieu of Form rovide that the audited balance sheets may be as
R B R gf the end of the two preceding fiscal years and
ask audit statements of income and cash flows may;J;_
ki fulfill any or all of the  presented for each of the thref) ﬁdsca‘;l %ea:i pr:l;:eEt

ol v BSE? tgnder ForTyn 8K Item 5 ing the most recent a:]ldlt; Stan?: easn o
TEDUI"tlllg 1'6_(1\111‘611'1621 k duce reporting burdens  presented. Under these L‘III;Cth (whicﬂ g
permlt1S dt_‘iegi%g?];gp{)itrgn Form 10-Q information  an aéildit('i;)qal balgn;{e a: (e;fean pich v, be
kit iy i i be reported  unaudited) is requir Bl Pt
phlctoiuld, ghieeiiee e el least as current as the end of the registrant’s
OanOI‘m 8—KcJ‘m'Ofl C:;l:er!ezlllifgggniliw?ﬁig ghitg fiscal quarter of the most recently completed fiscal
substantive disclos

Committee on Interstate and F.ureig'n Comm::rce, 95th Cong.,
1st Sess. (1977), Committee Print 95-28, 470-5.

Sec. 302 938,161

i Report of the Advisory Committee on Corpor_ate I;]isclo—
sure to the Securities and Exchange Commission, House
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1000 Codification

year and unaudited statements of income and cash preceding fiscal
flows are required on a comparative basis for the statements are available
interim period hetween the date of the most re-
cent audited balance sheet presented and the date
of the most recent interim balance sheet.

This same provision for filing interim financial
data is applicable to filings, other than on Form
10-K or Form 10, made after 45 days but within 60
days of the end of the registrant’s fiscal year (75
days for fiscal years ending before December 15,
2006) for large accelerated filers or after 45 days
but within 75 days of the end of the registrant’s
fiscal year for accelerated filers (or after 45 days
but within 90 days of the end of the registrant’s
fiscal year for other registrants) provided the reg-
istrant meets certain prescribed conditions,

To this extent, the rules parallel interim report

years for which audited financjy

, have reported income
after taxes but before extraordinary items gy

d
cumulative effect of a change in accounting
principle,

The Commission recognizes that for some short
period of time certain registrants may be pre-
vented from going to the market. However, the
Commission has concluded that, when a Company
is either a new registrant or is g registrant with
unprofitable operations and is attempting to Taise
capital in the marketplace during the 45 days
before audited financial statements for the most
recent fiscal year would otherwise be required, it
is reasonahle ta delay registration until such finan.
cial statements become available. The Comimis-

sion believes that companies which do not meet
ing requirements under the Exchange Act, A po-  the conditions described above will be cognizant

tential investor of securilies already registered  of applicable registration requirements and will
and traded in the open market, for instance, wish-  plan to accelerate the preparation and audit of
ing to make an investment decision on March 1,  their financial statements when planning to file or
may only have available to him for a calendar year  become effective in this 45 day period.
company the audited financial statements for the The Commission believes that this exception in
two years preceding the fiscal year most recently  the ules is in the best interest of the investing
completed and unaudited interim data op a CO- public and will not create any burden on the large
densed basis through the end of the third fiscal majority of registrants. Also, it should be under-
quarter of the most recent fiscal year (as filed on stood that, as in the past, the Commission will
Form 10-Q). This same level of disclosure will be offer waivers to the rules where unusual cireum.
available to the investor considering an invest stances dictate the need for them,
meit in shares being registered on March L. a60 o1, Filings After 134 Days of Year-End
However, whe're ‘a Lomp“my fle a‘ restsiration [Amended in Release No, 33-8644, effective De-
statement or plans (o become effective with a cember 27, 2005, 70 PR 76626. See section 1.0
registration after 45 days but within 60 days (75 ©¢m erl oy S TR, 800 en =G
days for fiscal vears ending before Decembor 15, of the release for compliance date mformation.’
20086) of the end of its fiseal year if the registrantis ASR 281:
a large accelerated filer G.e., February 16 to
March 1 (or March 15 for fiscal years ending
before December 15, 2006) for calendar year com-
Ppanies), after 45 days but within 75 days of the end
of its fiscal year if the registrant is an accelerated
filer (i.e., February 16 to March 15 for calendar
year companies), or after 45 days but within 90
days of the end of its fiscal year for other regis-
trants (i.e., February 16 to March 31 for calendar
year companies) and does not meet the conditions
prescribed hy the rules described below, the Com- registrants are required to have filed interim finan-
mission requires that audited financial statements  cial statements for the first fiscal quarter, When a
for the most recently completed fiscal year be  registration statement is filed during this period,
included in the registration statement. To avoid an additional balance sheet is required as of an
the possibility of having to accelerate the Prepara- interim date within 130 days of the date of the
tion and audit of the finanicial statements for the filing if the registrant is a large accelerated filer or
most recently completed fiscal year, a company  an accelerated filer (or 135 days of the date of the
filing in the “45 day window” specified above  filing for other registrants) but as of a date at least
must: (a) be a registrant who files annual, quar-  as current as the date of the most recent quarterly
terly and other reports pursuant to section 13 or data filed with the Commission on Form 10-Q.
15(d) of the Exchange Act; (b) have filed all re-  Also, statements of income and cash flows are
ports due; (c) reasonably and in good faith expect  required, on a comparative basis, for the interim
income, after taxes but before extraordinary items  period between the date of the most recent au-
and cumulative effect of 3 change in accounting  dited balance sheet and the date of the most re-
principle, for the most recent fiscal year for which  cent interim balance sheet being filed. Here again,
audited financial statements are not yet available;  the ruleg parallel the requirements for interim
and (d) for at least one of the two immediately information under the Exchange Act but also pro-

138,161  Sec. 302

The rules also provide for interim Bnzncial in-
formation in registration statements 1’led after 129
days subsequent to the end of a regisi-ant’s fiscal
year if the registrant is a large accelerated filer or
an accelerated filer (or 134 dav: subsequent to the
end of a registrant’s fiscal vear for other regis-
trants) —the period after auqited financial state-
ments for the most recently completed fiscal year
are already required to be filed by most regis-
trants on Form 10-K and on or after the date most

-
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: eral
" ting rules include a gen ,
. In addition, the upda : the endiofa
i i may s if a fili ade near the e
vide some flexibility for thoa:égﬁiftgaitas ngForm provision thag t[hae augi%[ és [éjllancial staterneﬂltﬁ_fmi
i g g}?;:s 1f§ca:1 a;?ear are not included in the origina
10Q.7

ith s audited
” i ing s dated with su_ch aud;_
s e o " i Fhe i h}rlletl;li??}?e% become available prior
- i1 Release No. 33-8644, effective De-  financial stateme Bogains dralafle e
in A

i antici ffective
: section LD {5 the anticipated e £y
e, 1005 76626.esif1?fo?er§aﬁon.] ing date in the case of a proxy stateme

302.02. Form and Content

[Amended

ber 27, 2 .
g?ﬁe release for compliance dat

R 281: o i ASR 281: ining consis-
AiNhere financial statements in a-ﬁt]ingtai;e:?a?';i A addiﬁﬁﬂald‘éte{’ tﬁ::;zrfe ;ﬁ;ﬁnfnder the
ore, if the registran 35 tency between the disclosures I der the Ex-
date 130 days or m -celerated filer (or 1 i d those required un
ler or an acce : the Securities Act an 2 dopted amend-
accelerated fi istrants) prior to the ot, the Commission adop
for other regis s change Act, the ; nts as to form
days or more 1 ected to become effective or . form the requireme
he fili b ts which conform sal data under the
date the filing is expec the case of a proxy state-  men interim financial data
: tent of inte . { and
osed mailing date in jal statements to  and con! - rements as to form
iz(e)gt the rules reqmrle i ﬁﬁ?ﬁf l:i: i’f an interim  Securities 1?101 w&g;r;e%lg under the Exchange
i i balance s iz 1 content, under
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den to smaller companies. N evertheless, the Com-
mission urges registrants who are exempl from
the rule to consider the desirability of including
such data in their annual reports.

The Commission believes that such disclosure
will materially assist investors in understanding
the pattern of corporate activities throughout a
fiscal period and it feels that such and understand-
ing is important if financial statements are to serve
their objective of allowing investors to develop
reasonable expectations about the future pros-
pects of enterprises in which they are investing or
considering investment. Presentation of such
quarterly data will supply information about. the
trend of business operations over segments of
time which are sufficiently short to reflect busi-
ness turning points. Annual periods may obscure
such turning points and may reflect a pattern of
stability and growth which is not consistent with
business reality. In addition, quarterly data will
reflect seasonal patterns which are of significance
to an investor's understanding of the business
operations of a reporting entily.

While the Commission recognizes that random
events can materially affect quarterly results, it
believes that its rule which requires disclosure of
any unusual or infrequently occurring iterns rec-
ognized in any quarter disclosed, will enable in-
vestors {0 ascertain the effect of such items and
hence not be misled. Tt also recognizes that short
period estimates are imprecise, and did not pro-
pose any change in the traditional accounling
practice of making the best estimate practicable at
the time the estimate must be made, and then
reflecting subsequent adjustments in the estimate
in subsequent periods as the need became appar-
ent. Estimates are a necessary part of all financial
reporting, and since registrants have had many
years experience in making the estimales re-.
quired in quarterly reporting and investors have
had equivalent experience in using the reports
encompassing these estimates, the Commission is
not prepared to conclude that including quarterly
data in an annual report will create an impression
of reliability which will mislead investors. In addi-
tion, the rule requires the disclosure of the aggre-
gate effect and the nature of year end or other
adjustments which are material to the results of
each quarter presented. This disclosure will per-
mit investors to determine the nature and effect of
substantial changes in estimates,

[T 38,175] 304. Involvement of Independent
Public Accountants

-01. Review of Interim Data

[In ASR 177, the Commission announced a re-
quirement that auditors review interim financial
information filed with annual financial
statements, |

ASR 177:
‘ 138,175 Sec. 304
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The Commission believes that all registrantg
would find it useful and pradent to have indepe.
dent public accountants review quarterly financig]
data on a timely basis during the year prior to the
filing of Form 10-Q and it encourages registrantg
to have such a review made, While such a reviey
does not represent an audit and cannot be religq
upon to detect all errors and omissions that might
be discovered in a full audit of quarterly data, jt
will bring the reporting, accounting and analytica]
expertise of independent professional accountants
to bear on financial reports included in Form 10-9
and, therefore, should increase the quality and the
reliability of the data therein in a cost-effective
way. The Commission believes that an account-
ant’s report on a limited review may provide signif.
icant and useful information to investors and that
such reports should be encouraged. However, the
Commission does not require such reports in con-
nection with Form 10-Q filings,

The Commission believes that as reviews of
quarterly information become a regular part of the
audit examination of public companies, auditors
will revise the timing of their audit examinations
so that they will perform procedures related to the
testing of internal controls and the analytical re-
view of internal financial reports on a regular basjs
throughout the vear. In addition, programs en-
compassing regular analytical review should in-
crease the efficiency of auditors in finding and
focusing promptly on potentially troublesome ar-
eas in the audit. The Commission believes, there
fore, that many of the costs included in the studics
reported to the Commission will not prove to be
incremental costs but will reduce the cos’ ol tne
vear-end audit examination. In addition, it is the
Commission’s view that many of the ccsts will be
of a one time rather than a continuing 1.ature since
audit programs and corporate coi o, systems will
be improved promiptly (o kein couts at a mini-
mum. The Commission doc: not suggest that the
cost of auditor involvement in quarterly data will
be trivial, but it does believe that some of the
higher estimates supplied to it will not prave to be
correct,

The benefits resulling from such increased
costs cannot be quantified, but the Commission is
satisfied that they will be substantial. While ihe
rules do not mandate the timely involvement of
the independent accountant with quarterly re-
ports, the Commission believes that it is likely that
such involvement will occur so that management
will be less likely to face the necessity of revising
quarterly data at the time year-end staternents are
published. Either timely or retrospective involve-
ment should increase the care and attention de-
voled to quarterly reports which will increase the
likelihood that management will discover needed
adjustments on g timely basis. In addition, man-
agement may be able {o identify problem areas
more prompily so that unusual charges and cred-
its are not made so frequently in the last month of
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* Gee Securities Act Release 5092 (October 15, 1970), 35 FR
16733 {October 29, 1970).
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[T 38,191] 401. Banks and Pank Holding
Companies

[Tn ASR 254, the Commission adopted a com-
prehensive revision of Article 9 of Regulation SX
relating io bank holding companies and banks. In
ASR 276, the Commission adopted revisions to
certain sections of those rules, In FRR 11, the
Commission adopted further revisions to Article 9
to (1) eliminate rules which are duplicative of
GAAP, (2) integrate and simplify the rules, (3)
reflect current financial reporting practices, and
(4) improve financial reporting generally. In addi-
tion, certain related amendments to the Guides for
Statistical Disclosure by Bank Holding Companies
(Industry Guide 3) were adopted in order to incor-
porate a number of disclosures which were elimi-
nated from the requirements of Article 9. The
Commission also amended the proxy rules to re-
quire bank holding companies to include in annual
reports to shareholders financial statements pre-
‘ pared in accordance with Regulation S X ]
|

[Amended in FR-11, March 7, 1983.]

.01. Income Statement Format
ASR 254:

The Commission believes that the net interest
income format presents valuable information for
| analysis by investors even when it is not on a tax
| equivalent basis. The tax equivalency adjustment
is not in accordance with generally accepted ac-
counting principles but reflects theoretical income
never actually realized by a company. Although
such an adjustment may be appropriate for statisti-
cal analytical purposes, it is not appropriate for
inclusion in financial statements.
401.02. Disclosure of Loans to Nonofficer
Directors
ASR 276:

In view of commentator requests and the limita-
tions in the Financial Institutions Regulatory and
Interest Rate Control Act of 1978 on when banks
can make loans to executive officers, directors and
certain stockholders, the Commission considered
whether detailed disclosure of loans to nonofficer
directors in a schedule to the financial statements
was useful in evaluating the financial condition
and future ‘prospects of bank holding companies
and banks. The Commission believes, that an in-
vestor should be aware of the extent, at least in
the aggregate, to which a hank makes loans to
insiders as against loans to the general public.
FRI11:

A significant number of commentators sug-
gested that the Commission eliminate all require-
ments for disclosure of related party loans
because banks engage in lending transactions in
the ordinary course of business. Many of these
commentators suggested that no distinction is
necessary for loans to related parties since such
transactions are highly regulated and subject to
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certain legal requirements. Other commentatorg
suggested that specific Commission requirementy
are unnecessary since 'GAAP adequately a4
dresses this area under the Financial Accnunh‘ng
Standards Board's Statement of Financial Account.
ing Standards No. 57, “Related Party Disclosureg®
(“SFAS 577). The Commission has considered the
view of these commentators and continues to be-
lieve specific information about loans to related
parties is material information for investors ang
shareholders. Furthermore, analysis of commen.
tator letters indicates some confusion about the
applicability of SFAS 57 to bank holding compa-
nies, since SFAS 57 contains an exception for
certain related party transactions in the ordinary
course of business. Therefore, the Commission
has determined to retain its specific disclosure
requirements to ensure consistent minimum dis-
closure in this important area.
401.03. Foreign Activities
ASR 254:

The definition of foreign activities recognizes
the ability of banks at times to place loans in a
foreign or domestic office depending on the availa-
bility of funds. Although the definitions and details
of items to be reported for foreign activities in
Article 9 differ in certain respects from those in
the reports of condition and income (call report)
of the Federal bank regulatory agencies because
of differences in the purposes for which the re-
ports are required, the Commission believes that
there is no difference in details and totals of «aire-
sponding assets, liabilities, revenue and ‘ncome
which are to be reported. The provisions ot Article
9 have also been designed to reflect the applica-
tion of the general provisions of SFAS 14 to the
special nature of banking.

The general requirement {ov disclosure of for-
eign activities and the requirement that disclosure
be made if income before tax expense or net
income exceeds 10 percent of the corresponding
amount in the related financial statement are ap-
propriate for bank holding companies and other
financial type companies hecause their leveraged
nature creates different relationships between as-
sets, revenue and income as against the relation-
ships existing in' commercial and industrial
companies. ;
401.04. Investment Securities

ASR 254:

The Commission believes that disclosure of
market value of investment securities on the bal-
ance sheet is valuable in the evaluation of this
asset specifically and in relation to the balance
sheet in its entirety. The significance of market
value of investments is such that it should not be
completely relegated to a note to the financial
statements.

FR11:
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explore display issues in reportin ings.2 Thi
project will deal with, arnI()mg o%[rheearnﬁ-ll]ii\ZS Ttl;f:
purpose of the income statement, the conce'pt of
operating performance. and how information
should bc.displayed in the income statement (i.e
tht? reporting of details, subtotals, and which kLnd
of items should be presented separately within the
statement) . The Commission expects that the out:
come qf this project (which has been under con-
mderahc_m for some time and is not vel near
completion) should result in more useful financial
reports fqr companies in all industries. Thus, the
Comnns:—u_on encourages the FASB to aggress;vely
pursue th{s project and stands ready to reconsider
the provisions of Article 9 being adopted today, as
well as other provisions of X governing the fc;rm
and coptent of financial statements, based on its
evaluation of the results of the FASB project.
401_.05. Reporting of Large Certificates of De-
posit and Time Deposits
ASR 276:

Il']formative disclosure of the aggregate amount
of time certificates of deposit (CD) and other time
dupost_ts (TD) in denominations of $100,000 or
more in both domestic and foreign categoJrieS ap-
pears necessary to show the increasing signifi-
cance of large CD’s and TD's and in some banks
the m_cre;sing reliance on large interest bearing
deposits in foreign offices. Separate disclosure of
large_ foreign CD's and TD’s would not be neces-
sary if the aggregate of such deposits is a majority
of total foreign deposit liabilities. Tn such cases, a
note s'hmlﬂd explain that the aggregate amou.nt,of
depgsﬁs in excess of $100,000 is a majority of total
foreign deposits.

401.06. Bankers’ Acceptances
FRII:

In the proposing release, the Commission re-
quested comments on the balance sheet presenta-
tion of bankers’ acceptance h'ansactions.'A]though
no changes were proposed to the present require-
ment to disclose on the balance sheet amounts
due from customers on acceptances and banks’
acceptance§ outstanding as assets and liabilities
the Commission noted that some have indicated
that the current presentation. should be reevalu-
ated to determine whether these transactions
should be reported as contingent liabilities.

Response to the inquiry was diverse. Some com-
mentators maintained that acceptances are best
characterized as contingent liabilities, while
S)Ihers stated their belief that the present Ejractice
is appropriate. A significant number of commenta-

Codification

tors suggested that this issue should be left to the
private sector for resolution.

In thfl: absence of a consensus as to the most
appropriate accounting in this area, and consider-
ing the complexity of the issues, the Commissian
has_ determined that it will not take any further
action at'j:his time. Rather, the Commission en-
courages industry and accounting groups to con-
tinue to consider' this issue, and if deemed
necessary, to refer the matter to the Financial
Accounting Standards Board for resolution.

401.07. Parent Compa i i
oW pany Financial

FR11:

In the proposing release, the Commission re-
questec_l comments on the need for parent com-
pany _ﬁnancial information when consolidated
ﬁnancml statements are presented for bank hold-
ing companies. The response to this inquiry indi-
cates that many users and preparers of hank
}_mldmg company financial statements strongly be-
li_eve that information provided by separate finan-
cial statements of the parent company are
necessary for informed decisions since inter-com-
pany lgaqs, advances and cash dividends by bank
subsl.dlrdnes are ‘subject to substantial regulatory
restrictions. The Commission believes that these
views are valid and that the parent company infor-
mation should be widely available to assist in malk-
ing informed investment decisions. Accordingly
the final rules provide that the condensed paren£
only financial information currently provided in
Schedule IIT (modified to prescribe certain sen:-
rate disclosures about bank and non-bank %uu”d(;
aries which was previously required in a
schedu]e)‘* be presented in the notes i the con-
solidated financial statements. The chizct of the
phange \{vi]] be to require parent corspany financial
information in the annual repoi*s 5 shareholders
of bank holding companies

(zﬂlzer.tin addi)tion to various editorial revisions
certain other substantive changes have bee :
in the final rules: i

—The instructions in Article 9 concerning dis-
closure of the valuation of trading account assets
have been deleted since GAAP calls for such as-
sets to be carried at market value.

fA provision was added to Rule 9-03(7) al
Ic_:wmg the registrant to use different loan catego-
ries t}zau those specified if it results in a more
mganm_g‘ful presentation; this provision currently
exists in Article 9 but was not included in the
proposal.

2

FAS!.S Exposure Draft, Proposed Statement of Financial
A‘_ccour_xung Concepts, “Reporting Income, Cash Flows and
Financial Position of Business Enterprises,” (November 16,
1981).) The comment period on this exposure draft expired,
I\fla)‘f 3, 1982. After reviewing the comments received, the
I'ASB decided that further development of concepts f0!r re-
porting earnings should be delayed so as to be concurrent
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\:;l]i tjl(l:]f cig;ﬂg?ment of concepts for measurement and rec-

Th'e requirement to provide information in a schedule
e\boui investments in and indebtedness of and to bank subsidi-
aries, and cash dividends paid by bank subsidiaries was re-
scinded by Accounting Series Release No. 302 in Securities
Act Release No. 6359 (November 6, 1981) [46 FR 56171].

Sec. 400—Specialized Industries

—The requirements of Section V-A of Guide 3
regarding the lypes of deposits have been
amended to provide for disclosures of the average
rates paid thereon. Also, an instruction was added
to allow the use of captions other than those speci-
fied for domestic deposits if appropriate. These
changes were made in light of the impact of der-
egulation on the costs and sources of funds, and
should provide additional useful information about
these funding sources and provide flexibility to
appropriately describe the nature of the deposits.?
Sec. 401.08. Risk Elements Involved in Lend-
ing Activities

[Sec. 401.08 added by FRR-13.]

Sec. 401.08a. Executive Summary
FRR 13:

This release amends the existing Item LLC,,
“Nonperforming Loans,” of the Industry Disclo-
cure Guides for Bank Holding Companies (“Guide
37) to establish a new section—"Risk Elements.”!
The terminoiogy “nonperforming loans” is no
longer utiized in Guide 3. This risk elements
section ralls for four categories of disclosure:

« Nonaccrual, past due and restructured loans

+ Potential problem loans

» Foreign outstandings

e Loan concentrations
The above information does not have to be set
forth in a single table.

The first of the four risk categories contain
three of the four classifications of loans which are
designated as nonpetrforming loans in the current
Trem WL.C. of Guide 3, except that the Commis-
sion’s existing criterion for determining a restruc-
tured loan is being replaced by the criteria of
Staterment of Financial Accounting Standards No.
15 (“FAS 157)2 for troubled debt restructurings. A
significant change in the amended guidelines for
disclosure of nonaccrual, past due and restrue-
tured loans is the exclusion of certain instructions
present in the current Guide which allowed for the
use of different criteria, and permitted exclusion of
certain Ioans. This change has the effect of en-
hancing comparability of disclosures among regis-
trants. Users of this information, particularly
financial analysts, have stressed the importance of
comparability in this area.

The second category, potential problem loans,
is currently the fourth existing criterion for classi-
fication of loans as nonperforming (.e., “setious
doubts” loans). These are loans which are not
disclosed as part of the first category described
above, but where information known by manage-
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ment indicates that the borrower may not be able
to comply with present payment terms.

The third category calls for “foreign outstand-
ings” disclosures. This new category is a codifica-
tion of the substance of the alternative table
disclosures of Staff Accounting Bulletin No. 49
(“SAB 49", “Disclosures by Bank Holding Compa-
nies aboul Certain Foreign Loans™ [47 FR 49627,
November 2, 1982]. The threshold for disclosure
provided in SAB 49, however, has been changed
and certain additional disclosures are called for.
Certain implementation guidance has also been
provided.

The fourth category calls for disclosure of “loan
concentrations” which are defined as amounts
loaned to a multiple number of borrowers en-
gaged in similar activities which would cause
them to be similarly impacted by economic or
other conditions. A disclosure threshold of 10% of
total loans has been provided.

The Commission believes that these revised
guidelines will improve the utility of disclosures
by bank holding companies by focusing more
broadly on the various risk elements involved in
lending activities. Since they require more uni-
formity in the preparation of the disclosures, the
revisions should improve comparability of disclo-
sures among registrants, a factor important to
analysts and other users of the data in assessing
risk.

As a result of a coordinated effort by the Com-
mission and the Federal banking agencies, the
amended guidelines pertaining to “nonaccrual,
past due and restructured loans” as well as “for-
eign outstandings” are consistent with the present
and planned disclosure requirements of the Fed-
eral banking agencies. Uniformity in the bases for
presenting information by bank holding compa-
nies in Commission filings and by banks in supple-
mentary disclosures for bank regulatory purposes
will reduce compliance burdens and enhance the
usefulness of the disclosure reports hy investors
and the public.

Sec. 401.08b. Risk Elements Disclosure

FRR 13:

The final guidelines contain a revised format for
“Risk Element” disclosures which includes four
categories: (1) nonaccrual, past due and restruc-
tured loans; (2) potential problem loans; (3) for-
eign outstandings; and (4) loan concentrations.

A majority of the commentators expressed con-
cerns about the perceived requirement for a tabu-
lar format. They were concerned that investors

5As provided for in General Instruction No. 5 of Industry
Guide 3, if information as to average rates paid on domestic
deposits or the average balances of the calegories of foreign
deposits is not reasonably available on an historical basis, a
waiver may be granted and thus these disclosures may be
provided prospectively.
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1 The Commission solicited public comments on the: pro-
posed revision of Guide 3 in Release No. 33-6462 (April 15,
1983) [48 FR 18826, April 26, 1983]. Forty-nine comment
letters were received in response to this proposal.

2 Financial Accounting Standards Board Statement of Fi-
nancial Accounting Standards No. 15 “Accounting by Debtors
and Creditors for Troubled Debt Restructurings” (June 1977).
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might add all of the amounts disclosed in such
presentatl‘on and equate the total to the I:n"ewiousld
reported “nonperforming loan” amount and ¢ .
c_lude _that the risk has increased. The, Comm'n_
sion did pot intend that the proposed disclos;m .
necessan_}y be presented in a single tabular ; %
mat. Registrants may present this data in a m:;l:
gigugiotaamned appl:opriate to their facts and
s mis;lead(i:ﬁz .pr(}wded that such presentation is
. Rgther t_han adopting the -proposal that would
lave requllred a breakdown ‘of each of the risk
?t ement chsc]osutes by type of loan as set forth in
em ]__II.A. of Guide 3 (loan categories), the final
guldehne_s call for separate disclosure ‘of aggre-
gate forelgl_l and domestic loan amounts only. The
proposed display was intended to provide infc;mla-
tion fqr assessing relative risks based on the clas-
]::s)l.ﬁcathn qf tl‘he loan and on the nature of th‘e
orrower. This change was made in response to
commentators’ concerns that such detailed disclo-
sure would be burdensome and complex. How-
ever, as discussed later under “F(‘)reign
g)]t;‘;sutindmfgs%“ th‘e final amendments call for dis-
bon—ow&zr'o oreign outstandings by type of
lThe Commission has adopted isi
disclosure of potential problgm ]oiml?amvﬁfilg}? i?g
not re,?orted as “nonaccrual, past due or restruc-
tured,” but where known information causeskman-
agement to have serious doubts as to the ability of
the borrowers to comply with the present loan
repayment terms. “Potential problem loan” infor-
inatlon is only reql_lired to be presented for the
atest reported period. Some commentators as-
serted that this provision was unnecessary be-
cause many such loans may already be reported
as pc.)nac:cru'fll in accordance with the registrant's
E}?hmes. While the Commission tnderstands that
e qmqunts of potential problem loans may not
be significant for most registrants because the
may p]'ace such loans on mnomaccrual status 13;
recognizes there may be difficult judgments as to
gloats;s;ﬁtiic;monb?f certain loans and believes that
al proble ial i
ol Il:wn Vest;?&loans represent material infor-
The final amendments add the “forei
stand'mggf’ disclosures to the ll-lifattfgrl;sel%r;cgllri
passed in the risk elements section in the
proposing release. The Commission determined
_that it is appropriate to include foreign outstand-
ings in th_e risk elements section in order to em-
bud}f all risk related disclosure guidelines in one
section f)f the Guide and to emphasize the risks
pr'I:Js]sent in cross-border lending activities.
response to commentators’ conce 3
nal amendments include a disclostire prf)nvsi;éigllf fs

an instruction to the “foreign outstandings”
gory, concerning foreign bgorrowers ‘\izvlillize C: .
nomic and p_oljtica] conditions are expected Cf :
have a material impact on the timely payment .
mter_esi or principal. The proposal would h .
required that “any loans to private and gﬁe
sector borrqwers in foreign countries expeli-lile |
ing economic and political conditions which h: .
cre_ate_d liquidity problems which may have a .
terial impact on the timing of interest or princima-
payments” be included in the “serious doubIt)ﬁ}
category. The majority of respondents to the rS
posal‘ expressed concern that including liqui]cjl'ﬂb
nnI_Jzured foreign loans in a category of ]oalty
which typlcaﬂy comprises creditimpaired lo -
may be_ mls!eading because of the c]issimj]arit;rlsf
respe?nve rllsks. These respondents asserted th0
any discussion of foreign loans where borrowealt
may be adversely affected by liquidity prctb]er[l;S
are best made in the context of disclosures ab -
foreign lending activities, = i
Many respondents did not conc i
Commlssi(z‘m’s characterization of i.nudrus;gyﬂ] 1§he
concentrations as a “risk element” because th:ﬂ
beheve_d it was inappropriate to present loan co i
centrations with nonaccrual, past due and restrun‘
turu_ed loans and other loans as to which there arc_
serious dqubts about the ability of the borrower ts
comply with loan repayment terms. As noted
a.bove, loan concentration data would not neces
rily have to be presented together with data calisézg
for by lth(_e other categories of risk elements. The
(;onmussmp recognizes -that the nature n-f 1;“
risks associated with each of the four ca*ogorlé‘
may vary but believes that this can be ¢ic= "hv:als
communicated in registrant filings. W
Sec. ey W il
& gm::l)tls -08¢. Determination ot Certain Risk

FRR 13

The final amendments "o not include the sub-
stance of.certain instructions in the existing Item
IH_.C._Whlch allowed registrants to use different
criteria and exclude certain loans in the classifica-
t1lon of loans as “nonperforming.” The Commis-
sion has' determined that uniformity in the
presentathn of this data, and thus comparahility
among registrants, is important to investors

Many respondents urged the Commission to
retain the substance of the existing Instruction 5
to Item IH.C. which provides that “the registrant
may use different criteria and may present quanti-
tative information in a different manner than de-
senb_ed albove if such presentation more
effectlyely identifies and communicates the pre-
sent risk elements in the loan portiolio.”? Some
respondents urged the Commission to include a

3
The genesis of Instructio i
o nesis n 5 to Section ILC. was th
ggga‘lvz.gotgtx;u H‘]dlgﬂ?s c_)lt; gujde 3. The intent of this iuslru§
t - rovide flexibility in reporting what was th e
information about risk elements in the loan port[oh'c:e FISIZ
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igstiillucuon was provided since there were varying opinions as
e 1‘; 1n§_s\t(jnppmpnate m_eﬂlod of determining such elements
€ disclosures were in a sense experimental,
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gimilar instruction to provide necessary flexibility
in communicating the diversity of lending risks.
Many respondents also urged the Commission
{o retain the current Instruction 1 to Ttem II1.C. for
resentation of past due, nonaccrual and restruc-
tured loans. That instruction provided that install-
ment loans to individuals and lease financing
amounts may be excluded if the total amount of
such loans does not exceed 10% of total loans.
These respondents contended that the specific
10% materiality threshold for exclusion should he
retained and that data on delinquent consumer
loans, if material, should be presented and ana-
lyzed separately from data on troubled commer-
cial loans. These persons asserted that consumer
delinquencies are not indicative of the same sort
of risks as commercial loans because of the nature
of the loans and the fact that the accounting con-
vention of automatic charge-off when installment
loans reach @ vettain delinquency mitigates much
of the uncenninty, and therefore risk, normally
associated with commercial loans. ‘
Tiie Commission is concerned that there has
Feen uisparity of practice among registrants in
Jisclosing nonperforming loans thereby impacting
the comparability of that data. Users who re-
sponded to the proposal indicated that risk ele-
ments were important indicators and that
comparability among registrants is essential. Be-
cause the Commission agrees that consistency
will enhance the utility of this information to inves-
tors, analysts and other users, the substance of
Instruction 5 has not been included in the final
amendments, and an instruction has been added
to the revised Item II.C.1 to specifically prohibit
any exclusions. Varying risk elements associated
with the types of loans included in the past due,
nonacerual and restructured loan categories may
be described in narrative discussions selting forth
the reasons for and impact of such factors.
Sec. 401.08d. Forgone Interest on Certain
Loans
FRR 13:

The final guidelines reflect the proposed
smendment to include disclosure of interest in-
come that would have been earned under the
original loan terms for nonaccrual and restruc-
tured loans, and the amounts actually recognized.
The proposing release indicated that the amount
of interest earned and the amount actually recog-
nized on troubled debt restructurings is an ex
isting financial statement disclosure requirement
of FAS 15, The additional disclosure of such
amounts related to nonaccrual loans should sup-
plement the disclosures required under generally
accepted accounting principles (“GAAP”).

Over half of the respondents addressing this

point agreed with the proposed disclosures and
financial analysts stated that this disclosure was
particularly important. Other commentators raised
various conceptual objections to any presentation
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of information representing hypothetical interest
that would have been earned by the registrant if
the loan had been current. This amendment was
adopted because it communicates an element of
the cost of carrying certain problem loans, pro-
vides supplemental data for nonacerual loans simi-
lar to information already required under GAAP
and is an important factor in the estimation of
current and potential earning power. Registrants
may supplement these disclosures by appropriate
textual discussions to the extent they believe nec-
essary to explain the impact of such loans on their
operations.

Sec. 401.08e. Foreign Outstandings

FRR 13:

The Comniission has codified the substance of
SAB 49's alternative table disclosure for foreign
outstandings. Information-about foreign outstand-
ings is required for a three-year period rather than
the proposed five-year peri od.

A majority of the commentators responding to

the proposal to disclose outstandings to foreign
countries in excess of 1% of consolidated outstand-
ings urged retention of the alternatives provided
by SAB 49. SAB 49 allows either a tabular presen-
tation of foreign ocutstandings exceeding 1% or
identification of outstandings to foreign countries
in excess of 1% where economic or political condi-
tions may impact the timely payment of principal
or interest, Many commentators believed that it is
not appropriate to require disclosure of outstand-
ings in each country where cutstandings exceed
1% of total outstandings because the reader of
financial statements could inappropriately iiter-
pret this total amount as an unusual risk. Although
these commentators generally agreed that there is
an additional risk that a foreign government may
impose restrictions on funds leaving the country
or thai foreign exchange may not be available to
make timely payments of interest or principal,
they did not believe that these risks warranted the
type of disclosure proposed by the Commission.

The Commission has carefully considered the
views of commentators and has concluded that
the proposed table disclosure approach is prefera-
ble to one that focuses only on certain countries

that are currently experiencing liquidity problems.

The amendments adopted herein identify the reg-

istrant’s significant cross-border exposures in for-

eign couniries and allow investors to arrive at
fheir own conclusions as to any potential or actual
transfer risks involved.

The final guidelines call for certain additional
disclosures when a foreign country is experienc-
ing liquidity problems because of economic or
political conditions which are expected to have a
material impact on timely payment. This standard
implies a greater degree of certainty in determin-
ing the impact of such conditions than that of the
proposal, viz. when such conditions may have an
impact on timely payment. The adopted standard
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should result in greater consist i
: ency of d g
among registrants. " i
The revised guidelines utili i
ize a disclosure
threshgldl ba)se@l on total assets. In response to the
Commission’s inquiry with respect to the propri-

ety of the proposed disclosure threshold of 1% of °

outstandings, approximately half the respondents
Etated Fhat the Commission should retain fhe
consolidated outstandings” threshold measute-
ment for disclosure; slightly less than half of the
respondents felt the measurement should be
baged on consolidated assets; and the remainder
believed that the threshold should be based on a
percentage of registrants’ equity.
The Commission has determined that the use of
a thlresholfi based on 1% of total assets has the
merit of simplicity of calculation since the total
asset}s amount is readily obtainable from a regis-
traj?ts balance sheet. In contrast, outstandings
typlca]ly. can not be computed unless supplemenh-
tal data is furnished. Also, disclosures using a 1%
of total assets threshold will be similar to disclo-
sures made pursuant to SAB 49. Finally, in addi-
tion to disclosures about individual éountries
whose gutstandings exceed 1% of total assets, the
final guidelines (Instruction 7 to Item IH.C.S.}, call
for aggregate disclosures for countries where out-
stapdu}gs are between .75% and 1% of total assets
g;f)l;z (;:ll‘scl?ﬁur; fgrmzltt bis consistent with that pr(;
ed in the Federa i ies’
e anking agencies’ Country
TI‘ze proposed separate disclosure of private and
pub_llc—sector cross-border outstandings has been
revised to call for disclosure of outstandings by
the types of borrowers specified in Ttem IILA. i.e
governments and official institutions, ban%(s,a.m.:l,
O‘Eher financial institutions, commercial and indus-
trial, and_other. Registrants have presented break-
downs similar to that adopted, and users have
fjnTmentEd that this level of disclosure is impor-
ant in assessin i ! i i
o g a registrant’s exposure in certain
Tht_a final amendments call for disclosure of out-
standings which are repayable in dollars or other
non-local currency: they do not require that £ross
amounts repayable in local currency be disclosed.
Many commentators asserted that most loans re-
payable in local currency are substantially funded
by local operations and that any net unfunded
amounts _uorma]ly do not reflect significant trans-
fer Insk since they generally are not material, The
revised guide provides that any material amounts

Codification

of local currency outstandings which are not
hedged or srelgot funded by local currency hor
rowings should be reflected in 5-

outstandings. eroseharfis

An instruction to Item IILC.3. allows any legall
enforceable written guarantees of principal or ; .
terest by domestic or other non-local third parti?elk
to be_netted against the amounts of foreign oui
stlaudmgs presented. The Commission agrees
with those respondents who asserted that, when
the source of repayment of outstandings is ag
sured by third parties, and the registrant is clearl
not exposed to transfer risk because of this re{
course, presentation of amounts net of such guar-
antees more appropriately reflects the registrant's
exposure to transfer risks. The amendments alsg
allow collateral values to be netted against the
cross-border outstandings of a foreign country i
certain limited circumstances. %

Several commentators queried wh 5 i
ments tollend additional dollar amoitlllltesr l:s(t)l[;}imats
through irrevocable letter of credit agr'eements
should be included in the determination of “(}ut:
stz_mdmgs.” Under the revised guide, such coni-
mitments would not be included in outstandings
but they would be separately disclosed if materia]i.’

In the propesing release, the Commission re-
questl_ad specific comment as to whether a loan to
a foreign branch of a foreign bank was or should
be .reﬂected as a loan to the foreign country in
Wl'l!Ch_ the parent bank is located. A substantial
majority of those commenting stated that surh
interbank loans should be reflected as a loaw «f
the parent of the foreign branch. Accordinel s +he
ﬁna_] amendments include an instructicn. \;vlmch
indicates that loans made to a branch i« foreign
bank located outside the foreign. Larnk’s home
country should be classified baseii vn-the parent’s
geographic location.

Sec, 401.08.e.i. Outstazdings to i

Experiencing Liquidity Pr()ule?ns Kt
[Sec. 401.08.e.i. added by FR-28.]

.i.a. Executive Summary

A The Commission has authorized amendments
(‘thle gmendmente”) to the Industry Guides for
S“tatlslstica] Disclosure by Bank Holding Companies
(“Guide 3"), regarding disclosure of outstandings!
to b.orrowers in certain foreign countries exper-
iencing liquidity problems that are expected to
ha_ve.a material impact on timely repayment of
principal or interest (“liquidity problems”),2 and

4
. fI‘he cher;.ﬂ banki.ng agencies have announced their in-
tention to Dl:ondf: for increased and more timely disclosures
about banks c_:ountry exposures. These disclosures would be
baseq on the information called for by the revised Item LLC
of Guide 3 and would be available to the public upon requeslt. :

1 :
Outstandings to a foreign country {or “
uista % or “cross-border out-
élapdmgs ). are defined by Instruction (1) to Item ILC.3. of
_ﬂnde 3to mclude tho:‘;e loans, accrued interest, acceptances
interest-bearing deposits or investments, and other mnnetary‘
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assets which are denominated in U.S. dollars or other non-
local currency, and those which are denominated in local
currency if not hedged or funded by local borrowings

The provisions of Guide 3 distinguish liquidi ; 5
from cred_it problems in countries tha‘% are s_]:lcrl;l:r]llftl}; ﬁ;[;%lr?:;
fully service their debts. Unlike credit problems, liquidity
problems_: _(1.e., current inability to raise sufficient En:nounts of
t.he_req_ulsnt.e currency to meet principal or interest repayment
obligations to U.S. banks, do not necessarily affect the assess-
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certain restructurings of outstandings to those
countries.

The amendments call for a tabular analysis of
changes in aggregate outstandings to each coun-
try experiencing liquidity problems, if the aggre-
gate amount exceeds one percent of the
registrant’s total assets. The analyses are to in-
clude amounts of new outstandings, collections of
principal and interest, interest income accrued,
and other changes. If material amounts of out-
standings to such countries are restructured (or if
an agreement in principle for restructuring has
been reached), the amendments call for tabular
presentations of pre- and postrestructuring matu-
rities and interest rates on the restructured
amounts, disclosure of commitments arising 'in
connection with the restructurings, and disclosure
of amounts removed or expected to be removed
from nonaccrual status as a result of the restruc-
turings. The-an.endments are intended to enable
users of bank nolding company (“BHC”) financial
reports~(‘nsers”) to better assess BHCs' expo-
sures Lo certain foreign countries, the nature of
ching=s in those exposures, and the impact of

sigifcant restructurings of those exposures. The

smendments are based largely on views of the

Commission staff previously expressed in inter-

pretive letters regarding disclosures of significant

foreign debt restructurings.

.i.b. Description of “Other Changes”

The proposed amendments called for descrip-
tions of significant changes in outstandings other
than the changes reported as new outstandings,
collections, and accruals of interest. Several re-
spondents suggested that specific descriptions of
reductions in BHCs’ reported exposures to partic-
ular countries, resulting from sales, swaps or
charge-offs of outstandings, could disadvantage
RHC’s efforts to collect what is legally due from
debtors in those countries.

In consideration of these comments, the final
amendments do not include a specific require-
ment for inclusion of a description of “other
changes”. However, a'description of the compo-
nents of amounts reported as “other changes”
would be required to the extent that such informa-
tion is material to an understanding of results of
operations or financial condition, or is necessary
to make information otherwise included in the
filing not misleading.

i.c. Troubled Debt Restructurings

1011

The proposed amendments called for disclo-
sures regarding restructurings of foreign out-
standings irrespective of whether they are
troubled debt restructurings (“TDRs”) as defined
in Statement of Financial Accounting Standards
No. 15 (“FAS 157).5 On that basis, it was proposed
that restructurings disclosed pursuant to the pro-
posed amendments and which occurred for rea-
sons unrelated to concerns as to ultimate
collectibility need not be reported as TDRs pursu-
ant to Item 1L.C.1.(c) of Guide 3. Ttem IILC.1. calls
for reporting of aggregate amounts of what are
commonly referred to as “nonperforming” loans
which include, among other categories, loans that
are TDRs.

Several respondents requested clarification as
to whether the proposed amendments were in-
tended to supercede or modify the accounting
and/or disclosure requirements of FAS 15 for pur-
poses of complying with generally accepted ac-
counting principles (“GAAP”). Others suggested
that the need to determine whether a foreign debt
restructuring is a TDR should not depend on
whether the restructuring occurred due to credit
problems or liquidity problems.

The proposal was not intended to suggest that
FAS 15 should be interpreted as not applicable to
foreign debt restructurings that occur due to li-
quidity problems, nor was it intended to
supercede or modify the accounting and/or dis-
closure requirements of GAAP with respect fo
TDRs. Thus, BHCs and their auditors would still
need to assess whether a foreign debt restructur-
ing is a TDR for purposes of complying with
GAAP requirements.

As stated in the proposing release, (a) there
may be practical difficulties in determining
whether certain foreign debt restructurings are
TDRs and what disclosures should be provided if
they are deemed TDRs,S and (b) the proposed
disclosures were intended to enable users to as-
sess for themselves whether restructured foreign
outstandings are “nonperforming” loans. On that
basis, the separate disclosure regarding foreign
restricturings was proposed to avoid the possihil-

ity of having particular restructurings of foreign
outstandings reported ‘twice within the Guide 3
disclosure (i.e., pursuant to both the new instruc-
tion (6)(d) to Item IIL.C.3. and, if TDRs, Item
[IL.C.1.(c)). The final amendments retain the pro-
vision that restructurings disclosed pursuant to

(Footnote Continued)

ment of whether loans will ultimately be uncollectible. The
amendments do not affect current guidance regarding disclo-
sure of loans beset by credit problems.

5pas 15, Accounting by Debtors and Creditors for Troubled
Debt Restructurings (Financial Accounting Standards Board,
1977), states that a TDR occurs if creditor, for economic or
legal reasons related to a debtor’s financial difficulties, grants
a concession to the debtor that it would not otherwise
consider.

SEC Handbook

6 For example, it may be difficult lo assess whether the
postrestructuring interest rate is below market rates for simi-
lar loans, because there may be no sources of significant
amounts of new loans to the country, other than the lenders
participating in the restructuring. FAS 15 calls for disclosures
regarding TDRs that are effected through modifications of
terms (e.g., inlerest rates and/or maturities) only if the post-
restructuring interest rates are below markef rates.
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