opening up to the outside world in 1978, About 40 years ago before 1978,
state-owned enterprises and collectively-owned enterprises operated
under the state plans and there could be more overlapping enterprises
than competition among them. It is fair to say that China did not have
the suitable soil to promote competition law until the idea of the socialist
market economy was officially put forward to by the Central Government
and especially by the Chinese leader, Mr. Deng Xiaoping. The idea of the
socialist market economy was formally adopted by Fourteenth National
Congress of Communist Party of Chinain October 1992 1

N1-011 Long Journey of Anti-monopoly Law Legislation

China has started to draft the anti-monopoly law for about 20 years.
In August 1987, the State Council established a drafting group to prepare
for a comprehensive competitionlaw, i.e, the law deals with both anti-unfair
competition and anti-monopoly behaviour. Tn the next year, the Interim
Rules of Anti-monopoly and Anti-unfair Competition (draft) was finished.,
At that time, an investigation by the national authorities revealed that
monopoly was not a typical problem and the serious problem was using
urdair methods when engaging in commercial activitios, By receiving this
feedback, the drafting group was instructed to prepare for two separate
laws, i.e, the anti-unfair competition law and the anti-monopoly law .2
I 1993, the Anti-unfair Competition Law was adopted. In 1994, the Anti-
monopoly Law was for the first time being listed in the legislation plan of

the Standing Committee of the National People’s Congress (NPCSC) but
was not formally adopted. '

During the 1990s, the NPCSC promulgated other laws, which
may involve in issues of antitrust law. For example, the 1993 Anti-unfair
Competition Law and the 1997 Price Law were, to some extent, deatig with
tying sales, predatory prices and price fixing. Though China ¢ d not have
a formal and comprehensive anti-monopoly law before 2008, the concept

of promoting fair competition was gradually established through the
implementation and enforcement of other relevant laws.?

In December 2003, the antitrust law was listed in the Tenth NPCSC’s
legislation plan and was considered as an important legislative project. In
2004, the anti-monopoly law was listed in the legislation plan of the State

Council. In February 2005, the anti-monopoly law was again listed in the

Xiaoye Wang & Jessica Su, Competition Law in Ching, Wolters Kluwer, 2012, plo.

21 Years Journey of the Anti-monopoly Law, hitp:/fwww.competitionlaw.cn/show.
aspx?id=3984&cid=13.

As have been properly observed that “the consciousness of the Chinese people of the
importance of protecting fair competition began to form in the 1990s,
before the adoption of the AML.” Yo
and the Future Road of Regulation over
Xinzhu Zhang, ed., Competition Policy
and Eiirope, Edward Elgar, 2011, p45.

which was leng
g Huang and Zhe Zhang, Study on Frontier Tesues
Monopoly Agreements in Ching, in Michae! Faure &
and Regulation: Recent Developments in China, the LIS

Ti-011 © 2076 Wolters Kluwer Hong Kong Limited
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ini y ed,
.lation plan. In December 2005, the Ministry of C(m*arréleu:eit 'iﬂ%%ﬂz o
A ie exfmination of and the amendment to the dr‘afte En i 1o M};rch
ha\;c Vtvere quite substantial and it was ready JE;O be submitted. Again
E3}06 the anti-monopoly law was proposed.

As pointed out by some writers, the cause ofthis éorég;maﬁiiéligizgaéigg
: inistri issi intended to p
: ¢ many ministries or commissions . ‘

: Wa115 i?\eecrﬂfrcing tﬁfe anti-monopoly law and none of them would like to give
ole

- away their roleplaying®

Given the reasons as above, problems relating t? _monopohshc
| Jctivities could not be properly resolved for a long period of time.

In Wuhen, the Dongxin Airline Company I(Iieadte_dk’gss%rfoggjé Xlli:i
iness by Orfering the special programmes: (1)” buy 1c999 Dongadn
orde f azt -avel to Hong Kong and Macau”; (2) “for RE\f/EB , Yo Bet
o getffl'r;if't ind visit Hong Kong and Macau for 5 days”. It was .clls.ccl):\rel"e‘J
iﬁiz? lﬁl};t:g prices were RMB700-800 lower than the market ?;1(1:;5&63;:523
. iti i i irline companies jo
the nrice competition, eight of the biggest air e o e e
’ i ices. Chungiu Airline later started a per L
ori tOT'i:iil’i?ec;Ii?;igl?.C;;e Ci:riatcilon Authority issutz(c]l a notice th%t iﬁ;ﬁz
¢ ?C? li 1e tickets should not be given at more than 45% dlSCDLlI;[. AO‘ e
oxten u:h rice reduction would benefit consumers. However, the Viﬁ on
o it e'Ii')'lteru:led to protect the other big airline companies. Opehs;c fot }?.e
i?’:i};ifédys;arply and pointed out an ironical situalltl‘oxzi sazﬁli'lsg Vl\];iclell% ! saﬂed
i irli ies i d their prices jointly, led
o E;mu;ii:;oiﬁﬁinplfic:}fggzfeased, t}?is will]be called predatgry price;
infigi[:s ggg;g are niot changed, this will be called concerted conduct.

On 8 August 2006, the Regulations on Merger gnghAc%:;s;tlgfnt }?é

Domestic Enterprises by Foreign Investors were issued. Tipr 0oLt

Omi tions dealt with merger application and examination. Ihe Reg tions
E;gptég io control the merger activities that might have anti-competi

impact to some extent.

Eventually the Anti-monopoly Law of the People’s Eep;glz&ig ;)E;fsgilr;af
hereinafter “the AML”) was adopied and promulgated y1 AT
‘(che Tenth NPCSC on 30 August 2007 and was effective from 1 Augu .

it [ i lters
1 TFor detailed information, see Xiaoye Wang & Jessica Su, Compelition Law i Ching, Wolte
or de :

Kluwer, 2012, p25. T
5 Wang Shichuan, Why It Ts So Difficult to Put Faorward To Reform Plan of Income Distribution
5 Wan )

http:?fxian.qq.com/ a/20100322/000031.htm. . N
5 X Zhaofen Whe Should Be Swed For Price Change? httpi/fwww.enet.

Xue aofeng,

atticle/2006/0705/ A20060705125164.shtml.

P g i i i reg ulations from the

\is book do English versions of various Chinese laws and : ns fr Tadoe

7 “ 1]<Sulaw” dztab;ze avaﬁ;lj)le at http:/!www.pkulaw.cn/. The author wants to acknow dg
P

the valuable contributions from the pkulaw database.
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1. Non-competition Objectives of the AML

It is evident that main objectives of the AML are aligned with the
general policies underlying modern antitrust law, but one objective as set

to promote the healthy development of the socialist
market economy”,® which has been regarded as a non-competition related

out in Article 1 is ~

objective and as having the overriding effect. The foreign media

preventing unfettered market competition, and promot

promote market competition through the AML 37

Another related concern is the regulation of state-owned en
(SOEs). As a transitional socialist economy,

citizens.® Because of this, it has been doubted whether the

* Article 1 of the AML,

* For more than two decades,
economy.” This concept is rooted in an ideclo
the intrinsic value of competition. According to the author,
for its consequences, s pecifically its effectiveness in promotin
many people, “competition” aiso has negative associations
long been considered antithetical to the goals of Chinese co
a value is thus not only burdened with some negative asso

because prior to 1979 it had
mmunism. “Competition” a:
ciations, but even its posifive

for economic development ata particular time. For fzrther mformation, sc= David J. Gerber,
Economics, Law & Institutiong; The Shaping of Chinese Competition Law, 26 Wash. 1], J. L
& Pol’y 271, 291 (2008). See also Atleen Kaur, “Competition Law in the Lands of Tigers and
Dragons, A Brief Update on India and China”, 87-SEP Mich. B. 1.34, 36 {2008).

Atleen Kaur, “Competition Law in the Lands o
India and China”, 87-SEP Mich. B, /.34, 36 (2008)

June Teufel Dreyer, “China’s Political §
Allyn and Bacon, 1995, ppl46-47.

Jare A, Berry, “Anti-monopoly Law in China: A Socialist Market Economy Wresties With
Its Antitrust Regime”, 2 Int7 1., & Mgmt. Rev. 129, 145. Under a policy of seizing the larger
SOEs and letting go of the small ones that was introduced in 1997, although the government
tfransformed many SORs into shareholding enterprises by issuing minority shares to
investors, the central government continues to exercise effective control over their opetations;
hence, they are referred to as state-inflienced enterprises, A Western economist described
the privatization of the SOEs as more hype than reality. See Tune Teufel Dreyer, China’s

DPolitical System: Modernization and Tradition, 7%, New York: Pearson Longman, 2000, p175.
Thus, SGEs are still principal position in Chin

state-owned economy, i.e. the socialist economy
is the leading force in the national economy. Article 7, Constitution of the People’s Republic
of China, Beijing: China Legal Publishing House (Zhongguo Fazhi Chubanshe}, 2001.

f Tigers and Dragons, A Brief Update on

X

S

ystem: Modernization and Tradition”, 2" Boston:

kb

§1-032
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Admi

ing China’s objective:
of maintaining a healthy socialist economy.® According to them, it will not:
be possible to maintain the socialist market economy and at the same tim

terprises:
the SOEs in China were important
players in both the economic market and the everyday life of individual

government
would seriously apply the AML to SOEs.® Article 7 of the AML provides .

China has been pursuing what is called a “socialist market

gical framework that generally miniimises
competition is valued solely :
§ economic development. For

13
ter T Introduction

te State shall protect SOEs that are critical to China’s Illati?r}ai ec.ﬁrgjofr;\g
. i isjon i d for effectively bolsteri ;
ecurity® This provision is suspected for st
(:’?1;;)741 Thus il;:l)'le underlying suspension is that the socialist market
A Thus,
. er?; cannot really promote a free market economy.
i i 42
' i ing administrative monopoly.
Further, China was accused of allowing ad; e T oy
istrative monopolies refer to monopolistic activitie itiated bs
.:_;ill;ent agencies at various levels by abusing their altdmgiigil 11\;[? é};‘ativé
e i legalises monopolies.
e riment also sometimes leg . ative
g’.‘g}fgses may include industrial (or sector) monopolies and region
Tt

iopolies.” Both Eleanor M. Fox and R. Hewitt Pate consider that the
MOno :

iti straints
inistrative monopolies prevent competition and encourage re

DY
m 3 i ill hinder competition.
on: the market economy,” and such monopolies w

though Article 8 of the AML provides that administrative monopolies
O

ohibite(, " the Law does not subject administrative monopolies to the
are pr )

N ; g . o
diction o1 the enforcement authorities. Therg 134510 speaﬁclsan;tzasr; ; ’

Sislﬂ +1:.00e who create administrative monogohes. The actual purp

1= 8 i, therefore, difficuit to understand.

Article 7 of the AML. . | “

i Atleen Kaur, “Competition Law in the Lands of Tigers and Dragons, A Brief Update on
ee ’ !

* India and China”, §7 SEP Mich. B. .34, 36 (2008).

i ins i t Functionalism:

: i i i Mehra, Meng Yanbei, Against Antitrus .

2 For discussion, e.g. see Sali K. T ao0a0n, 411475 (2000)

ideri ina’ i ly Law, 49 Va. [ It L. 379, 3¢ ' )i

Recom}-\l&ie‘g&gencgﬁl;jf nwtgllfc::zgp;geng, China’s Competition Policy Reforms: The Anti
gfgrclzpol.y Law and Beyond, 75 Antitrust L. J. 231, 254-259 (2008), etc..

2 in Jung, Qian Hao, “The New Economic Constitution in China: A Third Way for
. é?n?}itition ]%egime?” 24 NW]. Int'I L. & Bus.107, 113 (2003).

i : industrial conglomerates operating as
i m({noiilgc:rt:o sooﬁl:s (Csajfﬁ arsegé?nztah"[‘a;ecjm) have been authorisc:sd to fimfp:‘;:es,
st ntes and i.npother ways restrict competition ameng domestic 1an thmr iug;;
B peic N Region al monopoly” refers to protectionism by PYOVLD'CIHI or loca a}l}ﬁ \ tc_un -
ity fl'{?glctmdistribution of goods and setvices inside of China. Carl W A_ntl trgusE
" blocIKI-EIf iflef‘r}l“he People’s Republic of China Enacts its First Comprehﬂe;swe i
;Oz::;' %‘yinir £0 Predict the Unpredictable”, 4 N.Y.LL[.L. & Bus. 245, 254 (2007).

. ) ;
# Eleanor M. Fox, “An Anti-Monopoly Law Por China-Scaling The Walls of Governmen
e . Fox,
Restraints”, 75 Antitrust Law Journal 173, 173 (2008).

i le-Realistic Expectations of
4 R, Hewitt Pate, “What I heard in the Great foll of gﬁ 12’88};) Real
C.hinese Angitrust”, 75 Antitrust Law Journal 193, 195-211( , X

4 Article 8 of the AML.

inistrati ment

% Although Article 51 of the AML simply expresses that where an idr?éﬂfti}ih:feaccllﬂi}[iosﬁerjng

rgani ation authorised by laws or regulations to perform the : ministedng

public. atfair buses its administrative power to eliminate or restrict commp i ti e

o affﬂlfsta Lll’?i her level shall instruct it to rectify; the 1eadmg person direc t)lzom

o ; ath gr ersons directly responsible shall be given admll’llSl‘:atlvi sanc;{ e

e iy O't; 1£w no procedures are provided for parties that are substantively
g:a;flcgogg ?Jr;?h:r a:buse of administrative to secure relief, See Arficle 50 of AML.

iane Oh, “China’s New Anti-Monopoly
11, Alan Wm. Wolff, Rachel Howe, Dla:ne ,“Ch
i EZSVTKSI}Z}I;OG‘:‘SVE from the United States”, 18 Pac. Rim L. & Pol’y [.53, 84 (2009).
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icy-makers and regulators remained largely suspicious
of big businesses.® The courts generally viewed patents as

in‘the promulgation of the Justice Department’s se-called “Nine No-Nos,”
" setting forth fee arrangements and contractual restraints that could not be

the AML.” Whether this similarity of developments in the US and China is
a coincidence or an unavoidable phenomena is difficult to say. While the
US experience is a useful reference, China should regulate the relationship
between antitrust and protection of the IP rights based on its own economic
situation. On 7 April 2015, the SAIC issued the Rules on Prohibiting the
Abuse of Intellectual Property Rights to Exclude and Restrain Competition,
Detailed issues will be discussed in Chapter 5.

In the EU, the uncertainty of implementing and enforcing the
competition law at its initial stage was due to its double objectives: “On
the one hand EEC competition law aimed to promote integration by
guaranteeing the proper function of the Jree market mechanism. On the
other hand, freedom of competition did not include those business practices
which were capable of dividing the market along national lines, even if such
behaviour enhanced competition.”®

Agencies responsible for the enforcement of E("s competition Taw
were difficult to implement the law with certainty since their competition
law had multiple objectives. In addition, the legal uncertainties surrounding
the implementation and enforcement of the £C competition v could be

See Antitrust Modernization Commission, Report and Recommendations 36 (2007) (quoting
Thomas R. Howell, Alan Wm. Wollf, Rachel Howe, Diane Oh, “China’s New Anti-Monopoly
Law: A Perspective from the United States”, 18 Pac. Rim L.& Pol'y 153, 78 (2009).

Thomas R Howell, Alan Wm. Wolff, Rachel Howe, Diane Oh, “China’s New Anti~M0nopon
Law: A Perspective from the United States”, 18 Pac. Rim L.& Pol'y ] .53, 79-82 (2009},

This situation continued until 2006 when the US Supreme Court ruled in the lifinois Tool
Works Tnc, © Independent Ink, Inc. 547 US 28 {2006) that the presumption of market power
of a patent holder should be abolished and a plaintiff alteging an antitrust violatiof: must
establish evidence to show the defendant’s market power in the patented product.

* Ibid.

Rein Wesseling, The Modernisation of EC Antifrust Law, Oregon: Hart Publishing, 2002,
PP24-25. The leading cases in which these characteristics were reflected were Consten &

Grunding case and Omegn case. See Consten & Grunding [1964] O] 161/2545; Omega [1970]
O] 1.242/22.

91-032 © 2016 Wolters Kluwer Hong Kong limited
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pro ertf- was viewed with deep skepticism.® Between
‘o mid=1970s, antitrust concerns were ignored by the .

“introduction of the competition law.
nt article, it has been observed that during this anti-patent

atic sources of monopoly power and measures were taken to weaken
nt rights” — a perspective not entirely dissimilar to that of Chinese -

1581 i icient. It be too early to
officials. The anti-patent stance of the US competition agencies culminated “the Federal Trade Commission) will be more efficient. It may ¥

legally incorporated in technology licensing agreements. Some of the Nine
No-Nos were similar to the provision termed as “abuse” of IP rights under .

23
hapter 1 introduction

ttributed to lacking experience of qlﬂ’})andling immediate aftermath of the

Given the complex nature of existing monopolies, it is legitimate to

" i i ffectively enforce the AML.
: whether three bureaus in China coulc% e
'.?f;l;re is no satisfactory answer to the question, whether one-organ-system

the EU Commission) or two-organ-system (the Department of Justice and

i o
redict that the three-organ-system in China is or is not a workable choice.!

: On the otherhand, it is reasonable for the provinces, autonomous regions and

municipalities under the Central Government to take charge of er}{)(;rcfemteg;
of the AML (Article 10). China is a large country and it is impossi teth or e
three organs to handle all anti-competition cases. The 1mportant l(?%air
to ensure that the bureaus discharge their duties in a transparen ﬁn fai
manner and previde effective supervision to avoid any local protectionism.

It is Unaerstandable that many foreigners expect to see an 1ndepend§nt
judiciary oo be established in the near future, ;[n fact, remarkable progress a;
been mzde in this direction by the judiciary itself. During the thlfrty yea;s )
ecoromnic reform and open-door policy, substantial judicial re orms .axie
teen made, which may be encapsulated in the following two pogn)ts-. (1)
a proper relationship between the People’s Congress and the &J ﬁC}é}rE/,
and between the courts and local governments, have_ beeq es;a ishe thz
ensure judicial independence; and (2) a proper relano_nshlp aa’rweteni1 ¢
lower courts and the higher courts and jurisdictions of diiferent cour f, aYoz
been established to ensure the effective and efficient adjudication system.
The fact that there are cases of judicial corruption cannot be taken to meag
that courts are no longer trustworthy. Judicial corruption, nepotlsmt an
favoritism exist alsc in several democratic countries yet one }fam%o sazﬂ
that the judiciary there is not indgpendent or not trustw%rt_ya. gveris
exceptional cases of judicial corruption do not 1nd}cate tha’g t elju 1c1?rged
not discharging its duties."® Moreover, a judge will be seriously punis

W0 Thi i enon was similar with the present state .of the Chinese society.
Ié);i;pagééog}iprieﬁgwm to China, and thus there are a few experlences_fo;‘dop?r;tfl.{lg ;[1%;2
AML, in particular for the administrative enforcement because of the resi lua t IEEand
of the fraditional supervision mechar&iiﬁ ur%der Ci:e?t{:gydipglcalr;sr;?gnecsoegotl)r;sizy; E " anc

imi “competition culture” in China. ¥or detail , S dJ. .
tE}Leoil(r)nnlEi ”Lawp& Institutions; The Shap_ing of Chinese Competlt‘m};‘ Law é i6n tﬁﬁi?t
U J. L. & Pol’y 2712008}, and also see Sali K. Mehra, M}emg Yanb?i, ; 132;35(2009)
Functionalism: Reconsidering China’s Antimonopoly Law”™, 49 Va. [ In#T L. .

18 Please also see the discussion in Part Six of Chapter 8. ,

W2 Zhang Wenxiar, “Basic Theory and Practical P'rogress o'f Judicial Reform of the People’s
Court”, Law and Social Development, Vol. 3, 2009, ppl1-14.

% According to Professor Liang Huixing, among those who convicted bribery crimes, 32%

j Y i i judicial corruption, the trade of power and
ders were judges. “Bad circulation of ]_udlma'
ifo?‘fi?fneleilr;inatin]g cgnscience”, the source is available at http://global.dwnews.com/

news/2009-03-24/4809415.html.
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development of market economy and could be considered as a twin laws to

promote a fair competition in China.

Through
the AUCL even though some provisions of bot

overlapping with each other.12% They are differ
elements and all provisions

relevant unfair conducts after

ent in terms of constituting

The next critical issue is how to deal with those ov
i verlapping problem may also exist in

The first overlapping is relatin
Article 11 of the AUCL, stipulates that “a business operator shall not sell
their commodities at a price below cost for the purpose of excluding his
competitors.” Article 17(1) of the AML stipulates that “a business operator,
who has a market dominant position, shall not sell commodities at a price

lower than cost without a reasonable excuse. Otherwise, such a conduct will
be regarded as abusing market dominance.”

The second overlapping could
Article 12 of the AUCL stipulates that
a tie-in sale against the wish of the b
conditions.” And Article 17(5) of the AML also stipulates that “a businings
operator, who has a market dominant position, shall not carry out tie-in

sale or impose other unreasonable trading conditions without a rsasonable
excuse.”

be seen on the issue of tie-in sale.
“a business operator may not make
uyer or attach other unreasonabtic

How should we deal with this overlapping situatior? Maybe the
simple way is to argue that both the AUCL and the AML were promulgated
by the Standing Committee of the NPC and according to the Legislation Law

of the PRC. The provisions of the AM]. shall be prevail over the provisions
of the AUCL.™® However, this kind of argument could be easily defeated
by the following reasons. Firstly,

both predatory pricing and tie-in sale are
considered as unfair competition

conducts under either the AUCL or the
AML. While the AUCL is targeting these two conducts broadly, the AML

' Article 11.1 states that “a business operator shall not sell
below cost for the purpose of excluding his competitore”
business operator may rot make a tie-in sale against the wis
unreasonable conditions”, While Article 11.1 i dealing w,
overiapping with Article 17,1(2) of the AML, Article 12 is de
which is overlapping with Article 17.1(5) of the AM]I.,

™ The Begislation Law, Article 83,

their commeodities at a price
and Article 12 states that “g
h of the buyer or attach other
ith below-cost sale, which is
aling with tying arrangement,

T1-040 © 2016 Woiters Kluwer Hong Kong Limited
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the above discussion, it is clear that the AML will not replace -
h laws are, to some extent, ©

of the AUCL could still validly deal with
1 August 2008, the day the AML was effective. :

erlapping .

g to the issue of predatory pricing.
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Chapter 1

i ired market dominant
: eting business operators who have acquired m:
"I'So(s)iigrfagguse gi:heir dominance. Secondly, thedleg;;l tr.eclz{uﬁen}etrﬁtes Aué_lgir
“the di tantially different. Under Article 12 o ,
the different laws are substantially . e 7oy ot the ANIL
ie-i i hibited while under Article
the tie-in sale is absolutely prohibited w A 7(5) of the AML,
: i ' ffer justifications, That is why many shop
the accused is allowed to offer hat iss why mary shop owners
" le 12 for engaging in tie-in ause tl
have been sued under Article or er | feein sales because the
: iti i te simple. Thirdly, the legal
‘eondition to establish a case is qui _ e irdly, the fega, llabilities
- ifferent laws will be substantially different. ps thisi .
?mnScle‘ti;te;ifference. A smart lawyer must be prepared for advising his/her

clients on a proper law.

Therefore, it is fair to say that the promulgation of thelAl\'/{th gaizrr;g’i
invalidate the AUCL and both laws could be relied on to deal with di
illegal conducts.
91-050 Tart Five: Differences between Economists and Law Persons
VWhen the term “economist” is widely understood, thfl term rsia;’\i
paison” may not be easily appreciated. From a brqa‘l:l serllsa:, tgte teivcvh}i)ig on’
coutl i ho are engaging in legal study, :
¢ould possibly refer to peoplew . ng and
i ts and law persons may v
research. It is understandable that economists an f e A
: iti i tly. While the economists may focus
competition law differently € v i s e
i i titive levels for the forese
of a firm to keep prices above compe : o e
degree of independence an quall
the law persons may focus on the e and fhus equally
i imni f the market participants” ec
inchude concerns about limitation o p: : conomic
icati levant competition rules req
freedom.™ The application of the re fules requires he
i daries of the relevant market w '
law persons to define the boun  market where marke!
i ised.'™ Defining the relevant market is the p and,
B e et e i tion is how we perform the legal
espects, the most important question pel .
aﬂi@fsfs %Dn fact, the economists” profession has be?n Cr1t1c’15ed forui;?:;r;gl
: I i tition lawyers” comm
not offered much practical help to the compel ‘ . munity
ishi i ic cri lowing a delineation of re
lishing reliable economic criteria allc
ier?ta?ciets fo% legal purposes.’® Therefore, it may be up to law persons to
finish this job.

In the US, there used to be a tension between the lawyelrs %id

economists as to how FTC resources should l?tf ieployﬁidl plg};grsﬁ.orte re

i i ch, which would lea :

lawyers were in favor of a reactive approach, e et

ier cases and more frequent litigation. The economists, 4
?SE:rgenerally in favor of the longer and more complex structural cases.

¥ Roger J. Van den Bergh and Peter D. Camesasca, Furopean Competition law and Economics:
A (Sgompamtive Perspective, Thomson Sweet & Maxwell, 2006, p106.

2 Thid.,
1% Ihid.

3¢ Tim Frazer, Monopoly, Competition and the Law: The Regulation of Business Activity in Britain,
Europemi and Amterica, Harvester Wheatsheaf, 1988, pp187-188,
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straightforward, i.e,, if the presumption of Article 19 is established, claimant
has no obligation to go back to discuss the factors or elements listed by

but

Article 18. On the other hand, the defendant has to bear the burden to re
the presumption and this obligation cannot be subrogated.

But interestingly, the Supreme People’s Court in Qifoo 360 Technology

Co. Ltd. v Tencent Holdings Limifed!s stepped into the shoe of Q(Q and discusse

why QQ did not have DMP despite the fact that QQ acquired higher market
shares. Firstly, the SPC “creatively” interpreted the relationship between
Atticles 18 and 19 and pointed out that the determination of the DMP should.
uation of various elements, Secondly,
n within Internet environment had a
e boundary of product market was not;
hould not directly rely on high market
ention to market entry, market conduct:
of the operator, the impact on competilion and so on. Thirdly, the SPC.
QQ, competition:
controlling price’
(Y's financial and
ee of reliance of other operators on QQ, the

to the market by other operators and QQ's

users to choose product between QQ and

be based on the comprehensive eval
in this case, because the competitio
high degree of dynamic state and th
clear, the determination of DMP s
shares but should pay more att

discussed seven aspects {L.e. the actual market shares of
within Internet communication area, the ability of QQ
and amount of product and other trade conditions,
technological conditions, degr
difficult degree of entering n
behaviour of demanding its

(Qihoo) before reaching the conclusion that QQ did not have DMP,

In fact, all these jobs should be done by QQ and the SPC could only
take its position of whether to support QQ's arguments or not. Therefore,

given in the judgment, it ma R

tegardless how splendid the reasoning was
confuse the role played by SPC in the case.

112-023 Relevant Geographic Market

On the other hand, relevant geographic market is'a scope of
geographic areas where consumers can acquire products or services that
have a relatively strong substitution relationship. The Guidelines point
out that a relevant geographic market shall mean a geographic area where
consumers obtain products that are interchangeable or substitutable, These
areas compete with each other in a relatively intense manner; therefore, in
the process of enforcement of anti-monopoly law, such areas can be regarded
as the geographic scope within which operations compete with each other.1®

According to Brown Shoe case, the criteria to be used in de

termining
the appropriate geographic market are essentially similar to

those used

** The Chinese version of the judgment is available at hitp:/fwww.pkulaw.cn/fulltext_form.

aspx?Db=pfnl&Gid=120856221&keyword=%95%a5%87%e8%99%89&.EncodingName=&
Search_Mode=accurate,

¥ 'The Guidelines of the Anti-monopoly commitice of the State Coun

cil on Defining Relevant
Markets, 3 paragraph of Article 3,
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e!E] H.“e t}le Ieleva t !Oduct Ial ket. .S 1?! con = !
T

1 1 3 20
poth demand-side substation and supply-side substitution.

The Linited States v Grinnell Corp (Gri?fnell Case)'z‘ﬂis ?ﬁ:’{ggé gc;a;; }E;Zg
i i f relevant market, especially .
e e o oot f United States v Aluminum Co.
; e thing different from the case o . . -
ﬁﬁz&iiﬁ is tha% in this case, the Court was trying to sirike a balance in

giétermining the issue of monopoly. Accorfdik?g St};) the Cisilt‘i; E:) g;én;egi tczs;z
th ion 2 of the Sherman
: nse of monopoly under Section : e
Sfeen?ggts: (a) the possession of monopoly If)toﬁv? 10n \;2: ;Seéizgﬁl;ﬁn}z;iz and
1 illful acquisition or maintenance of that p : red from
O e o uence of a superior product, busi
development as a conseq i, business

ot histon i 23 Because monopoly could also be ac

or historic accident” Bec al -
'a}(;unwze?{ efficieriy, inventiveness and response to demand, _Htfhei lacw ji};ﬁ?on
t 1’10 c%eal with two aspects of monopolistic conducts, Le. willful acq flon
fP?Y onopaly position and illegal maintenance of mpnop};}ly p?‘;;f{;;aﬂ(m
'(()}?i?np-’ ’ fxsé further indicates that, on the one hand, high s ara; 001 narke!
i Aot itself constitute monopoly; on the other hand, i T%n gbaﬁdoning
nok 1e recognised if there was no certain share of a market. By

[ i olizing onl
-2 simple approach in Aluminum Co. case (holding monop g only

L

based on market share), the Grinnell case tc;pkd.} Stepf furtrl;f}rj El};; hﬁfingst?ﬁé
g tage is s0 high as to justify the finding of monopoly. ,
f;:?ti%?gggyagé?lated ingicate, this monopoly was achieved in large part by

"5

Grinnell case focused more on identification of gefogr}als)};ﬁdnsl;r‘l;ig
The major method of doing so is to investigate the scope of sa ivided vl
ided. Generally speaking, the scope of sales a.nd service pr ded equale
pm‘}f{ levant product market. Flements affecting the geographic narket
e ea];iie cost%f transportation, sales model and nature of produc SE.1 he
?;Sai?on gf the operator has no direct relat}onshlp w1th1 the ngto%]; }%gh
market. This is especially true today following the difoﬁﬁ?i it of high
technology and one could operate his/her businesses a ,
the impact nationwide, or even worldwide.

Through the relevant cases, one can see a genera;!tpatts?“(r;r,tiéz.ol;l ji;a;ist
i i the cost of {ran
ucts are sold in the whole nation or . s not
E;;Er(c)gurts are more inclined to decide that the geographic market is t

% Thid, Articles 4, 5 and 6.
2384 TS 563 (1966). |
2 377 US 271 (£964). This case will be discussed in Chapter 4 of this book.

2 384 1J5 563, 570-571 (1966). . ‘ "
¥ Tim Frazer, Monopoly, Competition and the Law: The Regulation of Business Activity in
Bi‘ri?ain Eu{opean and America, Harvester Wheatsheaf, 1988, p9.

% Thid, at 576,
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gauge of the possibie anticipative effects i
ects in th
of a merger between a shoe e

manufacture and a retailer,®
It-is important to note
market is crucial but not easy, W

This case is still a uniqu
geographic que one becau

Brown and Kinney sold sh .
controlled. Y shoes at retail thro

_ no merger

%‘r/}depender_lt retailer could involveg a lcﬁbfgtgezzt;tglan

o Oreover, it was apparent both from past behaviour
e testimony of Brown Shoe’s president, that Brown

ownership of Kinney to force Brown’s shoes into Kinne

ufacturer and an
market foreclosure.
of Brown and from
Shoe would nse itg
Y stores.® Secondly,

—_—
¥ Ibid, at 367,

¥ Ibid.
* Thid, at 332.
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- 1t may be more accurate to follow Justice /

ity with a population excesd; g
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are was 2 trend toward conceniration in the industry, ie., the tendency
the acquiring manufacturers to become increasingly important sources
supply for their acquired outlets.¥ In other words, where several large
terprises are extending their power by successive small acquisitions, the
imulative effect of their purchases may be to convert an industry from one
intense competition among many enterprises to one in which three or
suir large concerns product the entire supply.

In the situation of horizontal merger, the geographic market was those
ities with a population exceeding 10,000 and their environs in which both
-own and Kinney retailed shoes through their own outlets. Concerning the
‘merger of two manufacturing facilities there was no substantial lessening
competition. May be it was because of the small market share of Kinney
{ranked 12). However, in the area of retail the situation was quite different.
Tn 118 separcte cities the combined shares of the market of Brown Shoe
‘and Kinney in the sale of one of relevant lines of commerce exceeded 5%.
Tn 47 citles their share exceeded 5% in all three lines. If a merger achieving
the eontvol of 3% was approved, the Court might be required to approve
futire merger efforts by Brown Shoe’s competitors seeking similar market
sraies.® The oligopoly situation would then be furthered. In addition, as
result of this merger, Brown Shoe moved into second place nationally in
‘terms of retail stores directly owned. Including the stores on its franchise
plan, the merger placed under Brown’s control almost 1600 shoe outlets,
r about 7.2% of the Nation's retail “shoe stores” and 2.3% of the nation’s
“total retail shoe outlets.® The Court therefore must follow the mandate of
Congress that tendencies towards concentration in industry are to be curbed
n their incipiency, particularly when those tendencies are being accelerated
through giant steps striding across a hundred cites at a time.

There is one more important thing needs to be noted from the Brown
Shoe case. Through the discussion of Justice Warren, one could clearly see
the legislative intention of the antitrust law: the 1950 amendments was a
fear of what was considered to be a rising tide of economic concentration
in the American economy because there was evidence of the danger to the
American economy in unchecked corporate expansions through mergers.
On the other hand, there was a need to retain “local control” over industry
and to protect small businesses. The Clayfon Act did not prohibit mergers
in two situations, i.e., a merger between two small companies to enable
the combination to compete more effectively with larger corporations
dominating the relevant market or a merger between a corporation which
is financiaily healthy and a failing one which no longer can be a vital
competitive factor in the market. The protection of consumers’ interest
may not be the major intention initially. For example, Justice Warren had

¥ Ibid.
¥ Thid, at 343.
¥ TIbid, at 345.
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(Meizhiyuan), Huiyuan and Tinghsin with market share of 21%, 20%, 15
and 16% respectively.®' According to Euromonitor International, Hudyuan'y
fruit juice products took up 10.3% and was ranked number one in th

market, while Coca-Cola’s sub-brank “Mei Zhi Yuan/Minute Maid” tock
up 9.7% and was ranked number two.? Further, Huiyuan’s market shares
in the submarkets, i.e, pure fruit juice market and low concentrated fregt
juice market are more substantial in this case. According to Huiyuan’s ow _
data released on 30 June 2008, it had 43.8% in pure fruit juice market and;
42.4% in low concentrated fruit juice market.® According to a third set
data provided by Beijing Orient Agribusiness Consultant (BOABC), in 200
the sales volume of Coca-Cola and Huiyuan were respectively 15.04% and:
13.96% of the fruit juice market shares and were placed as second and third.#

& market share of 28% could be assumed to be shared equally between
Hanufacturers (4%@7 = 28%) in order to see the HHI:

The estimated HHI before the merger is therefore

212+ 202+ 152+ 162 +7 X 42 =1210

The market share of Coca-Cola after acquisition is

20 +15=35%

The estimated HHI after the merger therefore is
Those data could not be the same simply because different institutioﬁs_

used different references and standards. However, the data can be take

for the purpose of reference. In the following part, the data of AC-Nielser
would be used to illustrate the issue of market concentration.

21243524 162 +7 X 42 = 2034

Thoif, ‘it can be seen that before the acquisition, the juice market is
4 moderate concentrated market (HEHI between 1,000 and g,QQO) accor_dlpg
fo the cefinition of US and EC guidelines. After the acquisition, the }mc:eI
@it becomes highly concentrated and the significant change in HH

%.ukes its presumption of market power”.%

3. Market Concentration

The purpose of regulating merger and acquisition by antitrust law
is to prevent the reduction of number of competitors in the same market.
The prevention of market concentration is the main objective of an antitrust
law by examining the concentration ratic. Certainly, there are many ways.
to calculate the ratio. The most popular one that is widely used in the US
and the EU today is the Herfindahl-Hirshmann-Tndex (HHI).® Generally
speaking, the HHI is calculated by summing the squares of the individual:
market shares of all market participants. According the Guideling an
HHI score below 1,000 is non-concentrated, between 1,000 and 7,800 is.
moderately concentrated, and above 1,800 is concentrated with 10,000 being:
a monopoly. The post-merger standards are largely the sani» except that'
incremental criteria are added.®® Now taking the data of AC-Nielsen as-
one example, it is possible to calculate the HHI. According to one author,
since the market shares of Uni-President, Cola-cola, Huiyuan and Tinghsin.
have already known (21%, 20%, 15%, and 16% respectively), the rest of.

- Yao Jian, spokesman of the MOFCOM said during the news conference
that the MOFCOM had also taken into account Coca-Cola’s competitive
dge regarding finances, brand, management, marketing, etc. before coming
to the conclusion that Coca-Cola possessed a dominant market position.

Even if his conclusion was right, it should be more reasonable if he could

feveal the concentration ratio.
Coca-Cola’s Influence-Leverage Effect

: Yao Jian further mentioned that carbonated beverage and fruit juice
beverage belonged to two separate but adjacent markets. In addition to its
dominance over the carbonated beverage market, Coca-Cola would enhance
its competitive edge and influence over the fruit juice beverage market afteé
successtully acquiring Huiyuan. Exploiting its superiority in the‘carbonate
beverage market, Coca-Cola might effectively leverage its dominance oxé(fr
fruitjuice beverage market.” In other words, Coca-Cola would tie and bun i e
carbonated beverage with fruit juice beverage by meangﬂof promotion, or by
making use of consumers’ brand loyalty or preference.

* Huang Xian Yu, “Huiyuan’s Acquisition by Coca-Cola in PRC - Case Analysis”, fournal of
Econornics, Business and Management, Vol. 3, No. 2, February 2015, p271.

Observaticn on the Cora-Cola/Huiyuan Acquisition Case: Will There be an Monopely in
the Fruit Juice Market? at hitp:/money.163.com05/0318/18/54N7HDU7002524TEL h tml.

Observation on the Coca-Cola/Huiyuan Acquisition Case: Will There be an Monopoly in
the Fruit Juice Market? at hitp://money.163.com/09/0318/ 18/54N7HDU7002524TH himl,
& Ibid.
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¥ Thid.
i i i titrust review of
% Yao Jian Answered Question During News Conference concerning an
t}?c? ii(ael;ger between Coco-Colar and Huiyuan, at hitpyfwww.gov.on/gzdt/2009-03/24/
content_1267595 htm.
¥ Ibid. . o
% Susan Nign, In Defense of the Coke Huiyuan Decision, http:f,"www.chmglawnnmght.
com/2009,f04/arﬁcles/international-trade/inudefen5e-of-the—coke-halyuan-deusmn/.

Shan Hao, The Practiced of M&A under Anti-mongpoly Law: Legal Interpretation, Case Analysis

and Operational Guidarice for Undertaking Concentration, Law Press China (Beijing 2008},
pp135-136.

Huang Xian Yu, “Huiyuan’s Acquisition by Coca-Cola in PRC - Case Analysis”, Journal of
Economics, Business and Management, Vol. 3, No. 2, February 2015, p273.
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; i i iously eroded.! In practice, trial courts will usu_ally
he dggirl’;izgv é&&i;ﬁﬁ% v};hether the nIljarket conducts of updertakmgs
Onmniform' (2) whether there is any intention of contact or 1nf9rmat10r1
afc(zhlzmge afnong the undertakings; (3) Wheth_er the undert;arllimgs (;:r’l
rovide a reasonable justification for the uniformity of conduct. The ngl;lqiioil
ture, competitive conditions, changes in the market, industry cone iTh‘
irgcso 0’1'1 should be considered in finding the concerted practw((ej. " ;:
s a complicated issue and in the relevant part of this chapter, and m

iscussion will be arranged.

art One: Scope of Monopoely Agreements

General Introduction

" What are monopoly agreements and what are the purposes ¢
 regulating monopoly agreements? The AML gives only a broad concep
-of monopoly agreement. According to Article 13 of the AML, monopol
: ‘agreements refer to agreements, decisions or other concerted behaviours tha
may eliminate or restrict competition. When agreements and decisions ar
understandable, the concerted behaviours are a bit difficult to understan
and deserve more discussion below,

: metimes, a monopoly agreement is so obvious simply because it
“has bese% done through relgvant meetings. On 26 Decgmbgr 2006, the ‘A‘;O;}:ﬁ
‘Instant Noodle Association China Association held its First Sefss_ion o Bt
-Summit in Beijing and demﬂdec{ii lJ[he éim;sl aArld.F;%%&;dL:aees Vf}o ;ﬂlicrliasian%
“pri iifer uality noodles. On pri , '
I}z]régecisirafis:écizt?grtl %hin:y Association held the First Session of 9&1;;1;1m1t
“and decided that high price noodle would be increased from RM 12 pi;:
“pack to RMBL.7 per pack and the price increase would be implemente n{)i 1
4 Tizne 2006 by the whole industry. On 5 July 2007, th'e World Instant Noodle
\Jséogiation China Association held a meeting again to discuss (t)hezgncci‘:s
_and some members proposed to increase the price for all noodles. On 23 July
2007, the head of the association released the news about price 12creaésm%
5 Subs:equenﬂy the NDRC stepped in to investigate the case an (frb efree
to stop the price increase’® Even though this case was happened | ; oerd
the promulgation of the AML, the monqpoly agreements we;e Cgrlls(lj e;ter
illegal under the PRC Price Law:* The first case, which was 1abn tﬁ ,Tig ot
the promulgation of the AML was reported on 2 March 2010 by i e : }ir
Daily. In Lianyungang, Jiangsu Province, a‘busmess association, toge her
with other five enterprises, made “industrial self-regulatory proxgs:o fs‘,x
and “rules of supervision and punishment” to divide markets al; o s1
prices. The Bureau of Administration for Industry and Commerce fgglzgigzlil
Province confiscated the illegal income in the amount of Rl\/il:lB 36,481 21
and imposed fine in the amount of RMB 530,723.19. None of the six par

concerned had appeal the decision.’

Before there is a further interpretation of this provision, it is necessary
to know that in different counties or regions, people may address “monopoly
agreements” differently. It is called “agreements restricting competition” in
the BU; it is called “Cartel” in Germany; it is called “conspiracy or coliusion’
in the US; and in Japan, it is called “unfair trade restriction”. Regardless
which name is used, it is important to know that all those names share the
same context, which will be discussed below,

Under the AML, there are three parts of provisions dealing with
monopoly agreements: (1) Article 3(1) states that to reach monopoly
agreements between business operators is a monopoly practice, which will
be covered by the AML; (2) Chapter II specifically deals with horizontal
monopoly agreements and vertical monopoly agreements, as well as’
exemptions; and (3) Article 46 stipulates the legal responsibilities of
forming monopoly agreements, while Articles 55 and 56 generally exerajt

the exercise of intellectual property rights and agreements concerning
agricultural sector,

Chapter IT of the AML should be the focus here, Chapier 7 has four
provisions, and the way of writing is much similar to Article @ L(*jof the Treaty
Establishing the European Community, which prohibits all agreements,
decisions and concerted practices, and provides four exemptions (i.e. to
improve the production; or to improve the distribution of goods; or to
promote technical; or to promote economic progress).

Monopoly agreements can be generally proved by showing the
existence of oral or written agreements. However, according to relevant
laws, monopoly agreements could exist when there are concerted actions.
The typical example is that gas stations in the same area increase prices
simultaneously and people suspect the existence of concerted actions. In
the case of Monsanto Co. v Spray-rite Svc. Corp., the Court offered a useful
guidance, i.e. in order to prove the existence of concerted price fixing, the
plaintiff must present evidence sufficient to carry its burden of proving that
there was such an agreement. If an inference of such an agreement may be
drawn from highly ambiguous evidence, there is a considerable danger that

Monsanto Co., 465 US 752, 763 (1984). . .
Article 3 of Rules of AIC on Prohibition of Monopoty Agreements issued on 31 December
2010.

http:/fwww.tzjiuge.com/news_details.asp?articalid=651.

i tors shali not commit the
i 4 (1) of the Price Law of the PRC states th.at the opera ) _
i‘gll'l?})eu%ati(oi gf market price in coilusion to the detriment of the lawful rights and interests
of other operators or consuimners, | o Tt A .
in Li i nopoly
i ssociation and 5 Undertakers in Lianyungang Were Fined for Their Mo
ggfexseictlahg? hitp://www.legaldaily. com.cn/bm/content/2011-03/03/content_2493926.
him?rode=20734 (19 June 2015).

q3-010
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they are Jarge enough, can insulate retailers from competition by eliminag;

1 a ing entry. 13-017 Non-price Vertical Agreement v Price Restriction Vertical
.. 8 0 -
¥ competitors as well as preventi Ty 43

Agreement

AML does not further divide vertical agreements mt(I) na;;c ﬁ;pljtl}ii
;ceghsgreehlents and price restriction ver;c‘mall ;g;::g:;lf;g Ssuallgr he
1 i ' -price vertica :
inction is meaﬂmgle'lrﬁiaio?t s\féflc? iemprovegthe service quahjcy iar_ﬁ
e e cales pro dures. In the case of Monsanto Company v Spray-ri
o Eoronats pﬁ?‘fﬁe us S;upreme Court stated clearly that the non-price
- Corpomtwnis “are judged under the rule of reason, Which }ieg}ljl;es
/ ic%;iaféegrfngle relevant circumstances of a case to decide whethe

el

Horizontal
Monopoly
Agreement

Vertical
Monopoly
Agreement

Among
competitors

47

| i traint on competition”.
o buying. slrictive practice constitutes an unreasonable res

who have buying
and selling
relationship

i ill be
i rice restriction vertical agreements will |
. Lndcto n}?agli(éxt;;l; alrjud can be further divided into maximgge;;:ﬁ;
o etona N . nt and minimurm price restriction agreement. ny
' Strlc‘ho“n L4 ?e?fn rice restriction agreements may be good to Consug{live
spelakmg;- im 2 ri}(::)e restriction agreement may have certal_n r;ﬁg
Wb:ﬂ::r t?llr;:r;];ctici, it should be analysed on a case by case approach.
11"’"3_\ .

It is important to examine the market position of parties who formeg
vertical agreements. Usually, a vertical agreement may have a problem only
if one of the parties {in general the supplier) has acquired a DMP. Whether a
vertical agreement violates the AML should be largely depended on markei
power of the parties. Only when parties to the agreement have appreciable

market powers or own relatively large shares in the market, will peopl

worry about the possibility of mairtaining high monopoly price. This

1
the US, theattitude of courts towardsthese twotypes of gg:eoe:;??; 485
g he case of Monsanto Company v Spray-rite Service .p. o,

e e, C(a: urt discussed the issue of vertical price restrict, Wd'n
e e bemenn Monsanto Company and its distributors. ACT‘OF ing
A betgf:ln rice-fixing was an agreement between a suﬁp }fe\fv ;S 4
e Court’hvirﬁxes E:he minimum resale price of a product, w ](Ci 1 was 2
s i'trust violation. Nowadays, the situation has change and the

ﬂgaig)cuurtts 1il'lzjive adopted the rule of reason to deal with minimu

there is some degree of market Power on the level of the supplieror the. price agreements.

buyer or on both levels. Vertical restraints are generally less harmful than

i i ; ; - imum resale prices would be
horizontal restraints and may provide substantial scope for efficiencies 4 On the other hand, agreements on maximu P

. . s
& under the “rule of reason” standard because in sog:a?é‘;ga’ﬁ% -
e ts could benefit consumers by preventing : [rom
o i st etitive price. In fact, the Court had chang'ed its Poﬁxm
' FhafglngaHOIEC0£$pco 4 where it branded maxin_*lum retail pc,lrlce : Isivé
A er[n Albrléchf case, a newspaper quhsher grante d}?égeuto e
E;lreilgf?e]sptir isrfc'lependent carriers on the tco?hc}eit;ir}; lti};ai ;};:Sydz e
i ers to In
?ﬁ?ﬁ%ﬁﬁ%f(c);;s:fietﬁi? ff:ﬁ};c?; maximum price fixing could allow
o

In order to determine whether a vertical agreeme
challenges under the AML, it is necessary to consider the d :
concentration, the degree of competition and the difficulty of market entry.
It is also necessary to pay attention to the cross elasticity of the demang
between the product itself and the substitutable producis. Usually, if the
elasticity is relative lower, or the substitutability is lower,
agreement can be considered as creating some negative offects.

A can survive

N .
Forexample, a manutacturer may impose a certain measure of unifo: t and q]]a ]ty stand
p ¥ ? Tl y
p

image and to attract consumers.
4465 US 752 (1984).
7 Ibid, at 761,

—_—

s Konkurrensverket/Swedish CompetitionAuthority, “TheProsand CunsofVerticaIRestTaints”,
2008, at http://www.google.com.h.k/url?sa=t&rct=j&q=&esrc=s&source=web&cd=8&ved=
0CEMQFjAH&url=http%SA%2F%2Fk0nkurrenceafgorelser. dk%2Fsites% 2Fdecisions
2Ffiles%2F deci5ions%2Frap_pros_and_cons‘vertical_restraints_O.pdf&eizSECF VIP6AG
a3mwXIVZmwDwé&us 2=AFQCN GryT_VvM4Xqu-tcqufBNanQRHA.

b ]

.

. s ) ® 465 US 752 (1984).
u ThedocumentmEnghsh1savaﬂabieathttp://eur-lex.europa.eu/legal-content/EN/ALL/?uri=
CELEX:520108C0417. ¥ 390 US 175 (1968).
J3-017
73-016
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reinsurance boycott and thus loss of income to the agents and brokers
wotld be unable to find available markets for their customers. Gener
- wasalleged to have agreed to either coerce ISO to adopt demands or fa
" that derail the entire CGL forms-even forms having no objectionable ter

sufficient and the defendants constituted boycott.

N2-024 Market Division

Article 13.1(3) of the AML states that competing undertakings
prohibited from concluding the monopoly agreement on splitting the sale

In fact, market division is an indirect way to fix price because it avoi
competitions from other com

other competitors. Thus, the price formed does not reflect true competiti
and market price. Usually, market division has three forms, i.e. division
geographic area, division of consumers and division of products.

competed is divided between them?

an agreement under which
HBJ's trade name; HBJ agreed not to compete with BRG

to receive $100 per student enrolled by BRG and 40%
$350. Immediately after agreement was signed, the price for BRG’s course
increased from $150 to $400. Petitioners sued both respondents alleging
that BRG's price was increased by reason of the agreement in violation of
Section 1 of the Sherman Act. The District Court held that the agreement
was lawful, and the Court of Appeals affirmed. Both courts held that an
allocation of markets or submarkets by competitors was not unlawful unless
the market in which the two previously competed was divided between
them ' The US Supreme Court reversed and remanded the judgment.

0 Thid, at 810-811.
498 US 45 (1990).
12 Thid, at 47-48.

F3-024
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e

petitors, as well as price competition from

In the case of Palmer v BRG of Georgia, Inc.,™ one important isstie
was discussed, i.e. whether an allocation of markets or submarkets by
competitors is not unlawful unless the market in which the two previous!y

Inthat case, bothrespondents, BRG of Georgia, Inc. (BRG) and Hareourt
Brace Jovanovich Legal and Professional Publications (HBJ]), entered into
BRG was given an exclusive licerse jo market

1 Georgia, and
BRG agreed not to compete with HB] outside the State; and HEJ was entitled

of revenues over

87
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The Supreme Court held that %the ag;eemen; lvevdas Eﬁlﬁﬂ:}fgl 101;11 rﬁz é?;::ze
’ -sharing formula, cou
e agreergsintiigiiZigél i}f:t:a{hegagreement was “formed for the purpose
q 1ﬁ(ifihe ‘effect of raising” the bar review course’s prices in V}olatlon
;Zl Sherman Act. Furthermore, agreemen.ts between comp(femﬁrih;c;
te territories to minirnise competition are ﬂlegallregarc.ﬂess of whe 1
; ?;arties split a market within which they both did business or merely

103
reserved one market for one and another for the other.

aﬂg' 25 Bid-Rigging

i is st bid-rigging issue. Maybe
ticle 13 of the AML is silent on b
rticl»f1 i?i.clzeti) could be helpful for regulating this type of conduct. On the

id-riggl It with by other relevant
the bid-rigeing conducts could be d.ea by :
;);&Fesr ;3?i;cample, Argt%clegIS of the AUCL, which states “bidder shall not

¢ in colincion for bidding, or in collusion for not raising or reducing the

i that is offering
ing price. Bidder shall not collude with the company that 1
.}:;d‘“c}]? gnrcifii‘r tlo put the other bidders out of ‘:110'1;3 cocﬁ%etllt{mn. la}?%’;}llstgi
Brdiny i ina'™ i ;
Bioding Law of the People’s Republic of China™ an | the Regu -
Tne Eﬁgler?ltntation of t}Ife Bidding Law of the People’s Republic of China

he Tmplementing Regulations)'* deal with bid activities specifically.

According to Article 39 of the Implementing Regulations, it shall

i j following circumstances:
d as bidder collusion under any of the foll .

i()f) g?grdr;is negotiate with each other on settmg(%dbq:jndg prlcels‘;ec;roeﬁl}trh 2’[1};&5
'. i idding documenis; idders ag
substantive content of the bidding ; e on the b

i i d that some bidders abandon bi g
winner; (3) bidders agree beforehan idders abandon blacng
or win the bid; (4) bidders of the same group, . ssocia 0, cha i

other organisation collaborate with each oth :

Eonggrii;;dozfaggch organ{gsations; or (5) bidders take other joint actions for
tge purpose of winning bids or excluding specific bidders.

i i ing Regulations, it shall
'ding to Atticle 40 of the Implementing Re : .
be defniz?il a;ngidder collusion under any of the fouogl]?gt(}?rcst;ﬁfiﬁi?
iddi f different bidders are prepared by the san
g 5 3 ditferent bi he same entity or individual to
individual; (2) different bidders entrust the same & : fual
ﬁzglrcll(lié‘f};iéidiné )matters; (3) the project manager g)d}lfzgei ;dg}éﬁrﬁ;icg;gf
. ; ) ;
documents of different bidders is the same person; cun !
i i t or there are regular difference
different bidders are abnormally consisten : B eminplad
i iddi ices; (5) bidding documents of d}fferent idde
&igllegghdgl%g;lgr (EE) )bid bon%s of different bidders are transferred from
the account of the same entity or individual.

1 Thid, at 49-50. . ’

™ t was adopted by the Standing Committee of the Ninth National People’s Congress at the
11* Session on 30 August 1999. . .

15 1t was adopted at the 183" executive meeting of the State Council on 30 November 20
and came into force on 1 February 2012,
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agreements could be taken out of prohibition by Articles 13 and 14, but they
still need to prove that relevant agreements will not affect competition, as:
well as consumers’ benefits. Thus, by requiring plaintiff to bear additional:
burden of proof, it actually render Article 15 less meaningful or mors
burdensome,

3.  How to Interpret One Key Faci?

Experts of both parties confirmed that the price of J&J's products
had not been changed basically within 15 years. However, experts of
appellant interpreted this fact as J&J having market power to fix the price
i.e, J&]J initially charged high price from those who had strong capacity
of consumption and then gradually reduced price in order to attract more:
consumers. On the other hand, experts of respondents interpreted this
fact as reduction of price by taking into consideration elements including
inflation. This may imply that J&J had to do so because of high competition:
in the relevant market.

The Higher Court was on Appellant’s side. It held the view that eve
though there were rivals entered into this market continuously, the fac
that J&J could keep price unchanged within 15 year showed that J&] had.
a strong power to fix the price. It went on saying that, based on a general
experience, if in a market with adequate competition, all undertakings were:
acceptors of price competition and were unable tc keep price unchanged:
within a long period of time. The fact that J&J could keep price unchange
within 15 vears could also prove that staplers market was the market of
lacking of competition.
4. Is Rainbow a Proper Plaintiff?
The legal status of the plaintiff (appellant) is another criticalissue. The.
defendant (respondent) argued that the plaintiff did not kvt a standing irt;
this case because the plaintiff was also the party of the vestical monopoly
agreement. The defendant cited Article 1 of the AML and argued that the
Law protects only the interests of consumers and society as a whole and it
did not protect the interests of participants or implementers of a monopol
agreement. In other words, the proper plaintiffs should be competitors or:
comsumers whose interests had been infringed upon.

The Higher Court held that Rainbow was a proper plaintiff in this case
for the following three reasons. :

(1) Since Rainbow was the party of the agreement of restrictin
minimum resale price (MRP), it might lose partial customers an
profits if it did not give the chance to resale products below the
MRP because of implementation of the agreement. In addition;

Chapier 2 Monopoly Agreements
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participant or an implementer but at same time the victim of the
agreement, who could rely on Article 50 of the AML to sue, If
Rainbow was refused to sue its civil rights would not be protected.

Rainbow should be allowed to sue in accordance with Article 50
of the AML because the legislative purpose was to prevent and
restrain monopolistic conducts, protect fair market competition,
and safeguard the interests of consumers and public interests.
Since it is very difficult for other parties (including consumers)
to know the concrete situation of a monopoly agreement, such
agreement could not be restrained if the party who knew the
inside information and held relevant evidence was not allow
to sue,

{2)

(3) Arficle I of the SPC Judicial Interpretation of the AML states that
“civil dispute cases arising from monopolistic conduct” should
nean civil lawsuits filed with the people’s courts by natural
persons, legal persons, and other organisations for disputes over
losses caused by monopolistic conduct or violations of the AML
by coniractual provisions, bylaws of industry associations, and
so on. In this case, Rainbow sue J&] because there were disputes
between two parties about whether the content of the resale
agreement violated the AML. Rainbow therefore must be the
proper plaintiff to sue.

What Are Legal Status of Expert Views?
Article 13 of the 8PPC Judicial Interpretation of the AML states:

YA party may apply to the people’s court to employ a professional institution
or professionals to prodice market investigation or economic analysis reports
on special issues of a case. With the permission of the people’s court, both
parties may, by consultation, determine the professional institution or
professionals; and if such consultation fails, the people’s court shail designate
the professional institution or professionals.

The people’s court may examine and assess the market investigation or
economic analysis veporfs as mentioned in the preceding paragraph by
referring to the provisions of the Civil Procedure Law and relevant judicial
interpretations regarding identification conclusions.”

This provision states clearly that the people’s court may treat the market

- investigation or economic analysis reports as identification conelusion
‘(identification opinion'™), which is a type of evidence in accordance with
“Article 63.1(7) of the PRC Civil Procedure Law. However, according to

Rainbow might suffer loss due to the punishment for breaching
MRP. Thus, the party of a monopoly agreement could be

93-03¢ © 2076 Wolters Kluwer Hong Kong Limite
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* The PRC Civil Procedure Law was amended on 31 August 2012 and the term “identification

conclusion” (Jianding Jielun) was changed into “identification opinion” (Jianding Yijian).
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selling their products below cost and will raise prices abé‘ : Broadly speaking, refusal to deal shall include both refuse to supply

a competitive level. and refuse to purchase. However, the AML will mainly target the situation
i toati . f refusal to supply because an undertaking with dominant market position
g;t: if,ffgﬁgngiifgﬁi’fxttgfhﬁi?iﬁhﬁ;% Oﬁ;ﬁgfg tfgv %lgh sually can control crucial products Ea:nd tht;:1 ref;sil tc; supéallyt gould_ affelct
N ' ilv I ial stability. On the one hand, it is true that the principle

Professors Donald F. Turner and Philip Areeda observed th the daily life and social stability. On princip

f freedom of contract should be respected. On the other hand, the AML
fnust prevent undertakings with dominant market pesition from abusing
this principle and refusing to supply relevant products.

predatory pricing was not common and proposed a cost-basee
rule for determining whether a pricing strategy is preda Ty
or not. In fact, their theory substantially changed the gener
attitude towards the predatory pricing in the US. - Twotypes of undertakings may be possibly accused for refuse t(; dealé
1 ' The first type is relating to industries t_hat have a bearing on the‘hfe ine o
in factzl‘(lieoagg cf %acggfgé gflesigﬁfggﬁg F‘B?éﬁg cag si 11?:22 tA tr;;déa he national economy or national security. For example{ un@ertalﬂngs listed
; P y p o ) + B8 C 12 tnder Article 7 of the AML need to be aware of thn? situation. ".F'he second
1mp0rt1aint for slaever]jll reasons: (1) the g.ourt notedfthaélpréciatory pricing was type is relating to IP holders who have their exclusive right of intellectual
generally implausible, Justice Kennedy, writing for the Court, noted earli : " will be di d in detail in Chapter 5.
authority that concluded “predatory pricing schemes are rarely triec roperties. TiQwill be discussed in P
(2) the Court stated that only truly below costs sales ought to be treated as _ A t tion the concept of boveott which is also a
predatory; (3) the Court held that plaintiff must prove the likelthood that 1ind Elﬁ:eﬁ:sﬁ%tgogsa?o}zoﬁlzgtfﬁed giscussi};n of boj;coﬁ, please refer to
the alleged predator will be able to later recoup the losses associated with Clh' ‘i ¢ 3 of this book
its predatory pricing. When facing these requirements, plaintiff is generally LOX ’
unable to satisfy them. e

Restriction to Deal

Based on the review of the US experience, it is possible to mal
three points here. First, the US judiciary has focused more and more 0
the consumer protection rationale for antitrust. Second, the US judiciary
has focused on the maintenance of the competitive process rather than
the protection of competitors. Third, the predatory pricing should still i
regulated by antitrust law, but careful evaluation must be conducted a
order to protect a fair competition and legal interest of consumers. '

Article 17.1(4) states that without justifiable reasons, undertakings
olding dominant market positions are prohibited from allowing their
trading counterparts to make transactions exclusively with themselves or
vith the undertakings designated by them. This type of conduct is usually
een in the cases of abusing IP right. For detailed introduction, please see

“ Chapter 3.

Tying Arrangement
No case so far has been dealt with under Article 17(2) of the AML. This ying 9

book suggests that courts should follow the consumer profectieon rationale

Tyi ement is generally an agreement by a party to sell one
and deal with predatory case prudently and wisely. ying arrang & Y 5 Y

- product but only on the condition that the buyer also purchases a different
: (or ted) product, or at least agrees that he/she will not purchase tihat

3 RefuseTo Deal - product from any other supplier* This may happen only if an undertaking
has acquired the true market power in the tying product market, which
will enable him to leverage that power into a second product market and to

- successfully block the entry of the second market by his rivals.® Ot_her harms
of tying arrangements are that: (1) they may be used to evade price control
in the tying product through secret transfer of the profit to the tied product;
(2) they may be used as a counting device to effect price discrimination; and
(3) they may be used to force a full line of products on the customer so as to

Article 17.1(3) states that undertakings holding a dominant market
position are prohibited from refusing to enter into transactions with their
trading counterparts without justifiable reasons. It has been said that
“refusal to deal is generally considered abusive, as it limits the customers”
activity and prevents access of other competitors to the market of a certain
product or service”.¥

# Irene Grassi and Kanzlei Derra, Refusal to Supply and Abuse of Dominant Position 111

European Antitrust Law: an Analysis of the Case Law of the Court of Justice, athttp:/fwrww,
google.com hkfurl?sa=t&rct=j&q=éesremsdsource=web&ed=1 &ved=0CBsQFjA A &url=:
http%3A%2F%2Fwww, derra.eu%2Fdateien%2Fpubli c%2Fpublikationen%2F. .
publikation160. pdf&ei=-woWSVbGnMeTVmgWdrlPgBQ&usg=AFQICNELZA VS * Eastman Kodgk Co. v Image Tech Sucs., 504 US 451, 461 (1992).
ZGChE3zzY ixd1Kn20SYzA. ¥ Ibid, at 492,

74-021 © 2016 Wollers Kluwer Hong Kong Limited: Antitrust Law and Practice in China and Hong Kong
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715-011  The Antitrust Investigations

This part will start with three cases where three foreign firms,

inter Digital Inc., Qualcomm and Microsoft, were under investigation by
authorities in China.

Inter digital Inc. (IDC) is an American company that holds m
essential standard patents in the wireless telecommunication sector;
was accused for the abuse of market dominant position by (1) chargin
unfairly high prices; (2) requiring grant-back patents freely; and (3) tVin
non-essential standard patent technology with essential standard pat
technology.! On 22 May 2014, NDRC announced to suspend the antitri
investigation against IDC after IDC promised to eliminate the ant
competitive effects and to restore the market competition order.? In fact,
6 December 2011, Huawei Technologies brought a case before the Shenzh
Intermediate People Court (Shenzhen Court) claiming that IDC violated’
AML by abusing its dominant market position in the licensing of SEPs fo
3G wireless communications and asking for a compensation of 20 milli
yuar. The Shenzhen Court held that there was a case of abusing dominan
market position by charging excessive fees and ordered IDC to pay 20 millio
yuan. But Shenzhen Court rejected Huawei’s claim of tying arrangeme
Therefore, both parties appealed the judgment and on 21 October 2013, th
Guangdong Higher People’s Court ruled to maintain the judgement.?® Thus

it seems that the NDRC had a good reason to investigate IDC’s suspect
violations,

Qualcomm is the largest maker of processors and communication;
chips for mobile phones and its major customers are Apple Tre. an
Samsung Electronics Co.t Qualcomm established its presence in China i
1999.° Recently, it was reported that Qualcomm was undes i estigatior
by the National Development and Reform Commission (NLRT).® Throug

Wei Huang and Cathy Lin, A second look at IDC mvestigation case in China, § June 2014
http:/ ,fwww.1exology.com/library/detail.aspx?gnbc[S4e778-468d~4a6b—8428v4ebcl48dec(}
Tbid.

The Written Judgment of Guangdong Hi
com.cn/s/blog_c182d0730101hzfn. htmi.

Ante, Spencer E & Clark, Don, “China Opens Monopoly Probe Into Ch ip Maker Qualcomm”
Wall Street Journal, Bastern edition [New York, N.Y], 26 Nov 2013: B.1. In fact, Qualcomm
has many Chinese customers such as Huawei, Zhong,

xing Telecommunication Equipment
Corporation and Xiaomi. The Investigation of Qualcomm May Hurt Xiacmi, 4 December:
2014, at http://tech‘qq.com/’a/Z{J14]204/{]58927.htm.

gher People’s Court is available at http:/fblog.sina

s

Qualcomm Is Ousted, 13 Aungust 2014, at
international/antitrust-adviser-twbeijing-

According to Mr. Xu Kunlin, the Director General of the Burean of Price Supervision and
Anti-monopoly under the NDRC, the suspected conducts of Qualcomm were initially °
reported by two US companies in 2009. Press Conference of the PRC State Council

ser to Government in Chinesge Investigation of
http://www.nyh’rnes.cc:m/ZO14/08/14/business,"
ousted-in-inquiry-over-paymenis.html,

T5-011 © 2016 Wolters Kluwer Hong Kong Limited

isential patents (SEDPs) market and baseband chip market and Qualcomm

i sales of patent

he investigation,
price

companies

ind (B) siopping imposing unfair terms in licensing agreements and
ﬁon—dﬁali:ﬂ:ge clause on Chinese
¢hiz-supply® Finally, the NDRC

‘ - !
China’s corporate history.

Qualcomm was accused in both South Korea and Japan, and is appealing
adverse rulings in both countries.

face an antitrust investigation 1t
‘(r)\;fm;llfusing its dominant market position.! Furthermore, Qualcomm

disclosed that the Federal Trade Comrmission of the US was investigating its
H s 12
possible violation relating to patent licensing.

112

pier 5 Anfi-Abuse of Intellectual Property Rights

i held a dominant
i ication, the NDRC discovered that Qualcomm held
}Sgiszfaiﬁg nC’IDl\?IA/WCDMA/LTE wireless communication standard
51

d abused its dominant position (121;1 :v,everai Wayaslﬁ1 i(igl(%;)agggg r;l’ﬁrﬁgg
i i i ege com ;
nfairly hig patei?:te:?er?lttﬁeast g?e n()}tnwireless Eommunicatior_l standar‘ds;
1 imposed unfair terms on sales of baseband chips.” During
B estigation. Qualcomm proposed a reciification plan package
neerning some of its wireless SEPs: (1) adjusting its palteni roiidt;;s;izg
andsets sold for use within China to 65% of the wholesale n  sellin
e Sef a handset device; (2) providing a patent list and stopping charg 1 g
aten?fees for expired patents when licensing patents; (3) ceasmg‘t ?hri?lae ;g
' _back as one condition on Chinese licensees and request ¢ ese
ey licensing their patents to Qualcomm for free; (4) stopping 1e‘
) -wi;%eless communication SEPs without justifiable cause;

sales of voa

licensees as a condition for base‘;oa_ﬂd
imposed a fine of RMB 6.088 billion

prioximately USD 975 million), which was said to be the largest fine in
L

As far as the possible violations of antitrust law is concerned,

® The latest news was that Qualcomm
from the FU authority over allegations

i fbh
Tnformation Office, 11 September 2014, at http://fwww.scic. gov.cnfxwibh/xwbfbh/wafbh/
2014/20140911/index.htrm.

] i d Imposed Fine for RMB 6 billien,
RC Request Qualcomm to Rectify Tts Wrongs an
7 :thﬁtIt\}B/wwvfr(.lsdpc.gov.m;‘xwzx/xwfb/EU1502/t20150210__663822.htm1.

Ibid. . » e
i i, “ Investigation Finally Closed: Som
i te Peng and Lingbo Wei, “Qualcormmn es on t

9 Sclll.lsa“ ;hﬂ? Bi(sai;esseMgodel in Ac%dit'mn to an RMB 6.088 Bi].hqn Fine”, 12 ﬂiﬁﬂg;&i 1-2.
ht ﬂl’;’? wwchinalawimight.cem/2015/02/articles,’corporate,’alm.rrust—cc_)r_npet anfmh_é-ossu
intt%st‘if;atioln-finaliy—closed-some-chaz\ges-in-business—rnodel-m—addltlon— 0-al
billion-fine-2/.

1 Spencer E & Clark, Don, c
éﬂi&mﬁﬁ?’ Wall Street Journal, Eastern edition {New York, N.Y], e

’ j Investigation, 28 August ,a
lcomm May Face an EU Antitrust : : gus!
) fj’rn;'/?viﬁlxilgiig%i?deofnews.com;’?.l]lé!OB/ZS/qualcomm—eu—anutrust-mvestlbanon,f.

ble f Cas prObeS
2 ar d Li Wi ﬁkel, - lco sees more China trou )
Andr Grenon ’ Ll\!:ia S m ’Qua IILIH 152 OF ". / a ", / ”.

m US: EUIOPe ’ 5 ovember 2014 F

qu alcomm-results-idUSKBNOIP2ZP020141105,

4

“Chi Monopoly Probe Into Chip Maker
i [New Yok, N 26 Nov 2013: B.1.

i 95-011
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of the intellectual property right itself and sacrificing more competition th 5.023 Relevant Legislation and Implementation in the UJS and the EU
is necessary to provide appropriate incentives to innovate.”? : ' . . .

In order to properly deal with the IP holder's rights under the antitrust
Jaw and to offer IP holders clear guidelines on how to avoid the violation
‘of antitrust law, many countries have published the relevant guidelines.
For example, in the US in 1995, the Department of Justice and the_Fede_ral
Trade Commission jointly issued the Antitrust Guidelines for the Licensing
of Tntellectual Property. In the EC in 1996, the EC Commission issued
Commission Regulation (EC) No 240/96 of 31 January 1996 on the Application
of Article 85 (3) of the Treaty to Certain Categories of Technology Transter
‘Agreements. In Japan in 1989, the Fair Trade Commission issued Gu{dellngs
“on Patent Know-how Licensing Agreement (reissued in 1999). In Tatwan in
-2001, the Fair Trade Commission issued Fair Trade Commission Disposal
Directions (Guidelines) on Technology Licensing Arrangements (updated
6 February 2012). The late-coming SAIC Rules are just a right reaction of this

popular practice.

The conclusion from this examination is obvious; the attitude of th
US courts towards the abuse of IPRs is changeable based on the dynam
competition policies. Policies nowadays are more focusing on the Ip
hegemony in the world, especially in most developed countries. The [J¢
courts will therefore more emphasise on the protection of IPRs by the IP law
with minimum interference by the antitrust law. :

15-022 The EU Experiences: Mors Balanced Attitude

The EU took a different approach because at the time the EC wag
established, its main objective was to achieve the integration among the
member states and to remove barriers including technological barriers
of the member states. The main task was to actively develop the EU leve
competition law in order to regulate the IPRs. However, after the completior
of the common market and many member states have established th
antitrust system in line with the EU competition law, the EU started to relax
its central regulation of IPRs by the EU competition law.*® Interestingly, the
EU courts treated Microsoft case with an attitude different from that of the
US courts. On 24 March 2004, the EU Commission decided that Microsoft
had abused its dominant position in the PC operating system market b
refusing to disclose interface information and tying its separate Window
Media Player product with its Windows PC operating system. The Court
of First Instance delivered its judgment on 17 September 2007 upholding:
the findings of abuse in the Commission’s decision and the amount of i ;
fine remaining unchanged at EUR 497 million.* On the contrary, in the US;
Microsoft successfully settled the case with the Department of Justize and the
settlement did not substantially affect Microsoft's abusive behavior. Mayb
the motivation of the settlement is to protect its superpowei 1o the world
because it has been said that the Microsoft-DOJ Proposed Tinal Judgment
failed to protect the public interest, i.e. the consumers’ interest.”

According to the Antitrust Guidelines for the Licensing of Intellectual
Property, three general principles should be followed: (a) intellectual
Lroperty is regarded as being essentially comparable to any other form
oi property; (b) there is no presumption that intellectual property creates
market power in the antitrust context; and (c) intellectual property licensing
allows firms to combine complementary factors of production and is
generally procompetitive.” The 1996 EC Technology Transfer Agreements
also indicate three important principles: (1) the IPR creates monopoly power
and the abuse of monopoly power should be regulated by the competition
law; (b) the IP owners have the absolute right to their innovative fruits but
their licensing conditions or terms should be regulated by thfe competition
law; and (¢) I licensing should be subjected to exemption list and per se
violation list.

The comparison of these two legal documents is meaningful. It shows
clearly that IP holders do possess the market power because of their unique
intellectual properties. In other words, the more the intellectual properties
are unique, the bigger the market power they will possibly achieve. China
would probably adopt a rebuttable presumption of market power by IP
owners at an initial stage of implementing the SAIC Rules so that they need
to bear the burden of proving that they do not have substantial market
power.”

* Robert Pitofsky, “Antitrust and Intellectual Property: Unresolved Issues at the Heart of the
New Economy”, 16 Berkeley Tech. 1.J. 535, 546 (2061). :

Peng Xingian, “The Balance of Intellectual Property Law and Antimonopely Law
in National Economic Strategy”, the Journal of Shamd Politics and Law Institute fo
Administrators, Vol. 24, No. 1, 2011, p2l.

53

In the US, Microsoft was found guilty for abusing its monepoly power by bundling:
its flagship Internet Bxplorer {IE) web browser software with its Microsoft Windows::
operating system. However, the case was finally settled and approved by the US appea
court. Microsoft thus avoided being broken inio two separate units. For detailed:
information, please visit United States v Microsoft Corp,, at http://en. wikipedia.org/wiki/;
United States_v._Microsoft Corp. :

% Consumer Federation of America, COMPETITIVE PROCESSES, ANTICOMPETITIVE:
PRACTICES AND CONSUMER HARM IN THE SOFTWARE INDUSTRY: AN ANALYSIS
OF THE INADEQUACIES OF THE MICROSOFT-DEPARTMENT OF JUSTICE PROPOSED!
FINAL JUDGMENT, at htip://www .justice. gov,fatr/casesfmsftuncom/maj0r/mtc—00028565b.. ;
himi#l. :

% Articie 2.0 of the Antitrust Guidelines for the Licensing of Intellectuat Property. Despite the
Guidelines, the presumption was officially removed by the US Supreme Court in 2006 in
the case of IMinois Tool Works Inc. v Independent Ink, Inc., 547 US 28 (2006). “Today, we reach
the same conclusion, and therefore hold that, in all cases invelving a tying arrangement,
the plaintiff must prove that the defendant has market power in the tying preduct.”

¥ This point will be further elaborated in part 11,

15-922 © 2016 Wolters Kluwer Hong Kong Limited:; Antitrust Law and Practice in China and Hong Kong 95-023
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dustries otherwise under strict government control.!! In fac‘% ‘;g{r;‘gatcg
o 1 of a firm is virtually an acquisition an.d it sh'ould be subj cled &
Ontrooncentration review and naticnal securily review. Becafucse memé
Ot}z}lcl the MOFCOM issued the Provisions of the Mlmsiry (i/[ er:?glg- merce
; i f the Security Review System for ! i
O st Dootiot i ign Investors. Article 9 of which
cquisiti Domestic Enterprises by Foreign : fwh
At o o isiti f a domestic enterprise by a
5 or acguisition o 2Nt /
s ol within f er and acquisition security
. ' . ign i lls within the scope of merg .
From civil law aspect, the fact that Andy acquires assets of Baby de .forgleg‘ﬁ ;ﬁzﬁs;oer ilaetermined the scope of merge ﬁmd a(guatlhlmpz;:;eorfﬁg
. . ign i bstantially evade the m
iori. No foreign investor shail substan > th :
c?jiaﬁ;gﬁ security regview in any form, 11;clufhng but ?OL ﬁ?i’:eaci itgghoilocggsg
. thers, trust, multi-level reinvestment, ’ s
e o e oot ’ 3 actions. Further, on 19 January
-based control and overseas trans ) .
'agieer:;li:n;/i[OFCOM issued for public comment a comprehens;vg ddrziifftt }?:
o ZQ n Investiment Law (the Draft Law). As having been gf.e 1c0§ I the
"D?“raftgLaV' adopted, it will radically transform the handling &

business operators; (2) a business operator acquired control over tHe
business operators by acquiring their equities or assets; or (3) a busis s
operator acquires control over other business operators or is able tg
a decisive influence on other business operators by contract or any

means. This indicates clearly that, to some extent, acquisition is
complicated than merger. '

8. However, from the aspec
the AML, if an acquisition of assets amount to “control” of another it should

be regulated in accordance with the relevant provisions of the AML.

In the EU, “control” will be divided into sole control and s

. P . : : 12

: : : e nd M&A transactions in China.
enterprise, this would be legally regarded as a sole control. On the of related gestment a
hand, “joint control situations arise, where two or more un
the possibility to exercise decisive influence over anothe

He n Mormally, the term “centract”, which is used under Article 20(3),
L ’
W to define “decisive influence” is certainly a tough question. Accord

should have a broad meaning. But the AML I'I"la%i 0111113; fggu;ogz giiii?
o i i isive influence. ,

to Chinese Company Law, a ﬂcont-rolling shareholder” shal] mear’ ?J‘ntracts,twhxf:}:)r\{;filsciff;cé ‘Elodnt;)sloa%zi ciisglsgmlw e nee?js tne ex tge

shareholder whose capital contribution occupies 50% or more in the to joint venhgri ez ] i petert e anes from eacle

capital of a limited liability company or a shareholder whose stocks occup relations 15 aperation areas.

ity stocks of a joint stock limited company: o amount and op

- v i I-Hirschman index
50% but who enjoys a voting right according to its capital contribution orth 16-012  Herfindah

stocks it holds is farge enough to i i i

of the shareholders’ meeting or the shareholders’ assembly.

In order to determine the degree of concentration, people may use
Chinese approach is more specific in terms of definition,
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*In comparison

Further, under the Chinese Company Law, “actual coniesiler” shalk
mean any person who is not a shareholder is able to held actual conty
of the acts of the company by means of investrent relations

i ' ; i -Hi Index (HEI). In the US, the
or any other arrangemenis. One of the emerging ways to bé;%;ie:;ig;? methggl is Z;) éﬁﬁil?ﬁ;ﬁ?ﬁ;ﬁg}%ﬁlﬁf‘iglg‘; 15 The ((ZR4 was replaced by
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method to bypass Chinese foreign investment restrictions, 10 The basic
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; E;S rming on a lasting basis all the functions of an automonrgoui f{rian e )
(p‘z{ Oon-fu%l- tunctional joint ventures are covered by the AML, ?‘e‘-' drian En Kh;werl
;n aIzlzini and Vassily Rudomino, Competition Law in the BRICS Couniries,
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2012, p192. - y
"R P} Van den Bergh and Peter D, Camesasca, European Competition Law and Economics
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Aoggmparative Perspective (2°* Edn), Sweet & Maxwell, 2006, p6%.

5 Tbid, at 357,

Matti Huhtamaki, “What types of joint conirel transactions constitute reportabl

concentrations under Finnish merger control rules?” available at http:/fwww
nordz‘ccompetitionblog.com/?p=302_

The Chinese Company Law, Article 216(2).

Major Tian, “What's Next For the Variable Interest Entity Structure?”

at http://km}wlec{geckgsb.edu.cn/2015/02/05/financerand-investment/w

hats-next-for-the-
variable-interes t-entity-structurey/,
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For one example, in 2012, the MOFCOM approv o
Google Inc. and Motorola Mobility Holdingsplnc?%vﬁ&? Cgiillit}ijsiw
Google Inc. should keep Android free and available without discrimiil-:' '
against any particular device maker for five years, even though the conda'l'
was suspected for helping domestic competitors such as ZTE Cor .
Huawei Technologies Co., which offer smartphones that use Android.&

For another exaimple, in April 2014, The MOFCO

' , , M announced
it approved the purchase of Nokia's Devices and Services business
Microsoft subject to certain conditions. |

o foﬂowi :i\E/IOFCOM imposed conditions on both Microsoft® and Nok

(1) With rega_rd C’{o( its standard-essential patents ("SEPs”) Micro:
was required (subject to the requirement of reci i 5
potential licensee): K o et rediprocty by-_an

2 to honor its FRAND commitments for SEPs;

°  nottoseek injunctions or exclusion orders based on its SEP
against smartphones made in China;

®  not to require reciprocal lcensing from lic
. ensees unless th
licensee holds SEPs for the same industry; and

e to transfer its SEPs only to third partie
s that agr
by these conditions. F gree to ek

(2)  For its non-essential patents, Microsoft was required:

e to continue to prgvide nonexclusive licenses to smartphone
manufacturers within China;

¢  to license such patents (a) for fees not e«ceeding those -
charged prior to the concentration or contained in curren
hgense agreemernts, and (b) on the same (in substance) non
price terms and conditions as prior to the concentration; ary

%07 %%a%84%e9%87%8d %e8%ab6%8 1 %he8%b Y,
(e] o o 9b% 9 9 OCI DD % 9
%e5%85%b3%e4%ba%8e%e?%bb%Sf%eDS”/o%%;S-Z/. SORDIHI eI beIa%es TR0

John Letzing & Paul Mozur, China Clears Goo ‘
. _ zur, gle to Buy Motorola Mobilit :
http.lfwww.ws].com/artmles/SBlUOD14240527[]23033605364577414280434192%/9;5%1 20201
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refer to the behaviour of a divestiture obligor selling divested business
to a potential buyer.® Certainly, the divestiture obligor shall refer to any
undertaking that shall sell divested business according to the MOFCOM's
decision.” The divested business shall refer to all factors necessary for
 undertakings to conduct effective competition in the relevant markets,
including rights and interests of divestiture obligors such as tangible assets,
intangible assets, equity,
supply agreements. Furthermore, divested business may be a subsidiary,
branch or business department of undertakings participating in the
concentration.®

In China, assets divesture was largely used by state-owned enterprises
to remove some of bad assets or business for the purpose of converting
into enterprises with shareholding system.® In other jurisdictions, assets

e within 5 years, not to transfer these patenfs’:'t:é'
party, and thereafter to transfer them only to-third: parties
that agree to abide by these conditions. S

Nokia is required (generally subject to reciprocity):

(3)
o to continue to honor its existing FRAND commitments for
SEPs;

s o confirm its support for the principle that, subject to
reciprocity, injunctions should not be enforced based on
SEPs to prevent implementation of a standard subject to
FRAND undertakings unless the prospective licensee is
unwilling to enter into or comply with a FRAND license;

» not to require licensees also to license Nokia’s patents not
subject to FRAND undertakings;

»  to transfer its SEPs to a new owner only subject to existing
FRAND undertakings and its MOFCOM commitments; and

s  mot to depart from its current generally offered FRAND
per unit running royalty rates for its current portfolios of
cellular communication SEPs.

Issues of Divesturs

According to the Provisions on Restrictive Conditions, divesture shall

key personnel as well as customer agreements ox

People should not confuse the assets divesture under different laws.

The conditions imposed on Microsoft are generally for § years.
66

# The conditions on Nokia are subject to a reporting duty for 5 years.

The following summarised conditions ar . i

' i 15 are prepared by Peter ]. Wang, Sébastien |. Evrard:

$§ {j{iﬂi zfliﬁgi\/ﬁ;n;ﬁz Alter}tt tC]}Ta’s MOFCOM conditionally cl%ars Microsc{ft,’gge]ﬁa'
M . ., a p:/fwww.jonesday. i -alert--chi

coru:ht1onal}lyuv:iears-microsoftnokia-and~me]rckaz—3,"'))7—;'g—r;l[ﬁrtll}-.1 frostalert-chinas-mofcom

58

Article 4.1.
Article 4.2.

Ariicle 4.3.
Ding Maozhong, Research on Assets Divesture in the Control System of Concentration of |
Undertakings, Shanghai Academy of Social Science Press, 2013, pl.
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