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Review questions

Learning objectives

After studying this chapter, you should be able to:
1. Understand the hierarchy of source of tax legislation in Singapore and explain

the importance of each source of tax law and their application in practice.

Explain the scope of charge of Singapore income tax.

Identify the key stakeholders and their roles in the Singapore tax system,

Define the various terms used for the purposes of Singapore taxation.

Explain how tax residency in Singapore is determined for individual taxpayers.

Explain how tax residency in Singapore is determined for businesses.

Identify the different forms in which a business can establish its presence in

Singapore and explain the implications behind each form of business presence.

Describe the tax rates applicable to individuals, companies, clubs. and

associations and the types of income tax exemptions that may be applicatle to
reduce tax exposure thereon.

H oS o e
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11.01 Objective and scope

Dear Reader,
Welcome to the “Essential Guide to Income Tax in Singapore”.

; 5 -
This first chapter will introduce you to the notion of income taxation an(.:l hom;
the machinery of the Singapore income tax law carries out the‘ taxation o
income in Singapore. The chapter will also give you a broad overview of some
basic concepts of income taxation.

Let's begin.

€1.02 What is a tax?

. ivati i ire which means to
The expression “tax” is a derivation of the Latin term taxire w
3 "
“censure, charge”.

According ta tive Oxford English Dictionary, tax is defined as “...to estimate 1or
determine the amount of (a tallage, fine, penalty, damages, etc); to assess; rarely,
to impaze, levy (a tax); also, to settle the price or value of.

PN

Brief look at the beginnings of taxation

Historical records show that the Egyptians were the earliest to S];leCI‘le
to the concept of taxation. Archeological ev1den'ce shows that BEgyp kilfln
Pharoahs appointed “scribes” as tax collectors and 1mpo.s§d a tax on cood thg
oil. The scribes even conducted an audit to ensure that citizens consg;ne the
appropriate amount of cooking oil instead of other substitutes to avol hpajf}rlg
cooking oil tax.> The Greeks too, implemented a tax kn_own as e15}3 toration
pay for special wartime expenditures. Interes.tl'ngly, this system o 1.:axa o
was capable of administrating tax refund.s to citizens from the excess ].ilx a 4
resources gained from the war effort.? Blbhcallyl, Saint Matthew was nov;fl
as a tax collector from Capernaum during the reign of Ca}esar A.ugustus, who
instituted the first known form of inheritance tax to provide retirement funds
for the military.

What then, do these instances tell us generally about the purposes and notion
of taxation?

1 What is income taxation about, why it was implemented and who it applies to.
2 httpy//www.taxworld.org/History/TaxHistoryhtm.

3 Adams, Charles, 1993, For Good and Evil: The Impact of Taxes on the Course of Civilization,
Madison Books.

The Essential Guide to Income Tax in Singapore 91.01




Introduction to Singapore Income Tax

Introduction to Singapore Income Tax

General observations on taxation

These three historical instances allow us to draw the following observations

about the purpose of taxation:

I It is an organised effort on the part of the administrators of a prevailing
government or authority. The administrators impute a rate of tax upon a given
taxable base, say amount of oil consumed in the case of the Egyptians so as to
raise revenues so that the government can Jfund the initiatives of a collective, say, a
state, such as war efforts, the operation of the government, welfare, and public
services (eg infrastructure, defence, etc).

Il Atax system may be designed to effect a re-distribution of wealth among different
classes of a given population of citizens in a state as seen in the example of
Caesar Augustus who introduced inheritance taxes to provide retirement
funds for the military. Inheritance tax may be structured as a progressive tax
(ie tax rate increases in tandem with the increase in taxable base).

The “father” of modern economics - Adam Smith, advocated a progressive

system of taxation in his famous work “The Wealth of Nations” based on his
observation that:

s Theviecessaries of ife accasion the great expense of the poo. They
et food, and the greater part of their little revene

-andvanities of life occasion the principal xpen

g f difficultto.
s spent in getting it. T luxuries

of the rich, and a magnificent house
off to the best advantage all the other luxuties and vanities
2 s, therefore, would in general fall heapiest
ty- fhé?f‘g w@uld ~ﬁg5£,f“

Y possess. A lax uport hous

ch; and in this s vt of inequali perhaps,
“very unreasonable. It is #ol very unreasonable thaf the rich should-cont
public expense, ‘f{@faiﬁyfmpréﬁ rtion to their fevenue, 0
thilfjﬂmpmffzon?‘i’ ol it ta L

Dl ey i

I.  Most notably, the collection of taxes is usually administered by the goverinent
of the time with the aid of legislative machinery, say tax laws. In general, the

imposition of income tax by most jurisdictions can only be allovwed if it has
been introduced, debated and agreed upon in Parliament.

The position in Singapore is thus no different.

11.03 Singapore legislative framework of income
taxation

Taxes in Singapore can only be imposed in accordance with the constitution®
of Singapore. Singapore has a written constitution® which is regarded as the

4 According to the Oxford English dictionary, the constitution refers to: “A body of fundamental
principles or established precedents according to which a state o

r other organization is
acknowledged to be governed”,

5 As opposed to an umwritten, constitution {or uncodifed constitution — the terms unwritten and
uncodified ‘are typically used interchangeably) (which according fo Johari, J.C (2006) New
Comparative Government, Lotus Press, New Delhi, p167-169) refers to “,..g type of constitution where
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i i the “law above all laws”.
law of Singapore. Supreme law simply means : .
iijzjtjiﬂzgelﬁ)‘ffvthe Cognsr‘z-itution voids all other laws enacted by legislature if they
are found to contravene the Constitution.

Article 4 in the Constitution of Singapore® entitled “Supremacy of Constitution”
provides:

This Constitution s the supreme law of the Republic of Singapore and any law enacted:
by the Eégiélatﬁfé;affeﬁ the commencement of this Constitution which is _mcggs;zstgnt:

,,,,,,,,,,,,,,,,,, :

with this Constitution shall, to the extent of the m??nﬁlstﬁnﬁ}}k beyoid:ti-oiiooition.

It is further provided in Section 143 of the Constitution that unless a .Iaw is
passed as an Act of Parliament, “no tax or rate” will be allowed to be levied.

Section 143, Part XI — Financial Provisions of the Singapore Constitution states:

“NQ.‘{:aR_'Or, ra’teié‘;-:“il;‘ ;
the authority {t”l:aw.} By ERb RN

Income tax-is therefore a creature of Statute,

Incoimie tax law in Singapore
tingapore Income Tax Act (Cap. 134, 2014 Ed.)

i ” " ides the principal legislative
The Singapore Income Tax Act (“the Act”), provi . at
1iteraturge f%r the taxation of income. The Act is also accompanied by subsidiary

legislation.

Subsidiary legislation is not an act of Parliament.

Subsidiary legislation

According to Section 2 of the Interpretation Act” of Singapore, subsidiary
legislation is defined as follows:

“subsidiary legislation” means any order in ¢

v

order, notification, by-law o ofher tr
other awl authorty and having egil

mation, rule; regulahon
under any Act, Ordinance or.

In practice, subsidiary legislation refers to the details of schemes and arrangs-ments
authorized under the provisions of the main Act'(alsg known as the parent
Act”) which are written by administrative agencies (ie government a;gen](uef
and statutory boards) and relevant Ministers. These are referred to as “Rules

the fundarmental rules of government take the form of customs, usage, precedent and a variety of statutes
and legal instruments.”

(Original Enactment: S 1/63), [9th August 1965].
(Chapter 1), (Original Enactment: Act 10 of 1965), Revised Edition 2002 (31st December 2002).
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and “Regulations”. Section 19C of the Interpretation Act sets out the general
provisions with respect to the power conferred upon any authority to make
subsidiary legislation.

For subsidiary legislation to have the force of law, it must be published in
a Gazette unless otherwise expressly provided either in any statute or the
subsidiary legislation itself. Consequently, the prevailing rule in Article 4 of
the constitution still applies regarding development of subsidiary legislation,
ie that it must not contravene any provisions of any Act’. Appendix A provides
a list” of the subsidiary legislations that have been published to date. Above all,
the Subsidiary legislation must be made under the authority of the principal
Act, ie the Income Tax Act.

Apart from the Act, another large body of statute that is relevant to income

taxation in Singapore is that of the Economic Expansion Incentives (Relief from
Income Tax) Act or “EEIA”.

Economic Expansion Incentives (Relief from Income Tax) Act
(Cap. 86, 2005 Rev. Ed.)

The Economic Expansion Incentives (Relief from Income Tax) Act ("EEIA”)
provides specific legislation on the administration of tax incentives for the

promotion and furtherance of economic and industrial development in
Singapore.

Although the EFEIA is a body of statutes in its own right, it is to be read in
conjunction with provisions of the Act. This is literally implied in Section 2 of
the EEIA which is entitled “Act to be construed as one with Income Tax Act’",

Section 2 of the EEIA reads:

This Act shall, unless otherwise expressly provided for in this Act, be consirized as one

As a broad overview, the tax incentives covered under the EEIA include:

. pioneer incentives (concerning the tax administration of pioneer industries
and pioneer service companies);

. investment allowances (TA);

o development and expansion incentive (DEL);

. foreign loans for productive equipment;

° royalties, fees and development contributions;

8  Section 19(c), Interpretation Act (Chapter 1), (Original Enactment: Act 10 of 1965), Revised
Edition 2002 (31st December 2002).

9  Source: IRAS website/tax Acts/subsidiary legislation. See http://www.iras.gov.sg/irashome/
page04.aspx?id=900. IRAS has advised that it will make updates to the listing of subsidiary
legislation on its website on the first Friday of every month.
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® overseas enterprise incentive;
° enterprise investment incentive, and;
e integrated investment allowances (IIA).

Avoidance of double taxation agreements (DTAs)

Last but not the least, the ambit of income tax legjslation c?f S”ingallpore als’o
includes avoidance of double taxation agrc—:.-ements (“tax treaties ).Ssmgap;;eli
tax treaties are an integral part of domestic ta>’<’ law by order of ection (

“Ayoidance of double taxation arrangements of the Act.‘ Tax treaties t_';11‘8
negotiated by the Ministry of Finance with the governments of the respective

foreign countries.

Section 49(1) reads:

(1) If the Minister by order declares that arrangements specified in ST
‘”bé'eh:iﬁa‘de’iV\;if”ni*fhéig;ivemm@t f any country outside Sm,g_apore with View*f ic‘)‘
affording reliof ‘rom double taxation in relation x-under this Actand any ;:‘c.a’t ofa
similar chai ~cter imposed by the laws of that country, and t.]????‘i is e;?(p:emc;ii‘e;rzt: fhat, those
similar chai acler mpos angements shall have effect notwithstanding

arrang=ments should fect, the arr
aryiningin any wri

T ihe age of cross-border transactions, the incidence of dc.)uble or multlpl.e
*‘éxation is not uncommon. The ultimate aim of double taxation agreer_nents is
’éo secure some level of tax certainty through clear allocation of taxing rights on

a given income or a taxpayer.

Tax treaties typically contain provisions to alleviate tax exposures for the (;cfax
residents of the contracting states in the agreement, m'the form of tax credits
or tax exemptions on the incidence of double taxation in the two states.vMore
about tax treaties can be found in the chapter on relief from double taxation.

According to its 2012/2013 Annual Report, the Inland Bevenue Avjthority of
Singapore (IRAS) has concluded a total of 75 compreht?nswe tax trejatles to date,
of which 69 are in force. Apart from the comprehensive tax treaties, the-IRAS
has also concluded a total of eight limited treaties which cover the taxation of

income from shipping and/or air transport.

IRAS e-Tax Guides

You have so far been introduced to the various sources of legislati.ve support
in respect of the imposition of income taxation in Singapore. There is howexlfer,
one other important source of reference for the purpose of income taxation
and it concerns the practice of the Comptroller of Income _Tax (CIT). The e-Tax
Guides provide a source of administrative and interpretive guidance. It also
communicates whatever administrative tax concessions the Comptroller has
allowed for the purposes of income tax treatment.
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The CIT’s practice in Singapore is reflected fm the ”e-—Tax Guides” which the
IRAS publishes on an electronic basis on its Websfte.- F(n:meﬂy known as
“Interpretation and Practice Notes”, the IRAS has been issuing such circulars
since 1993. The e-Tax Guides are not statute and hence they do not have the

e law, d?ﬁiﬁ'ﬁ&p%&itj@ftﬁéf}»fh.a_f would proniote

(whether that purpose or object is expressly

an interpretation that would not promote

(1) In the interpretatior of a provision of a wri
the p’u?poée or object underlying the written ot (
stated in the writien law or not) shall be preferred:

force of the law. They reflect the practices of the CI'T. As noted by Chief Justice
Yong Pung How in Comptroller of Income Tax v GE Pacific Ptd Ltd'";

“Before concludlng,we fieg] it _ﬁgeEé,s’Safo to note that Coun%elfor the Comptmﬂer i
repeatedly referred fo the fact that the practice of the Comptroller has always been to
give the balance of the capital allowances to the related buyer in a section 24 situation. -
This, though an interesting fact, has had no ffect on our decision whatsoever. That this
has been the practice of the Comptroller does not in am ‘way illuminate the question of whether
this should be the practice of the Comptroller. Practice is not law™. [Emphasis ndded].

111.04 Interpretation of statutes

In Singapore, the interpretation of any statute is bound by the Interpretation Act
(Cap. 1, 2002 Rev. Ed.) (“TA”). The IA is likened to an instruction manual on how
law is to be interpreted in Singapore. For example Section 2 of the IA, entitled
“Interpretation of certain words and expressions” provides definitions to a list
of terms that are commonly applied in the body of legislation in Singapore. So,
for example, the expression “Act’ is defined as follows,

Ci or “Act of Parliantent’” means an Act of e Parliament of Singapore arid includes.

‘ of law, in Singapore; and

Ordinance or Act of Singapore or Malaysia havirig the force
when sed in ar / subsidiary legislati 1, means the Ac
sidiary legislation was made;” * L

Purposive approach in statute interpretation

The most important feature of the IA is that it prescribes a purposive approach
toward the interpretation of a written law. Section 9A entidled “Py rposive
interpretation of written law and use of extrinsic materials” of the [A reads:

10 [1994]2 SLR(R) 948 at [35].

11 Interestingly, the Act regards the TRAS as an agent of the Minister as scen in Section 92
“Remission, reduction or refund of tax “which provides the Minister with wide powers. Section
92(2) reads: The Minister may at any time, in his discretion and subject fo such conditions as he may

finpose, remit, reduce of refund, wholly or in part, the tax that is or will be payable or that is paid by any
person. [29/2010 wef 22/11/2010].
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that purpose of plﬁjgc’t;'; e

As such, there are two rules of thumb regarding the purposive approach
required in Section 9A(1):
° When interpreting a particular provision of written law, one is expected to
determine the purpose or the object underlying the written law.

® Where the interpretation derived does not promote that underlying object or
intention of the written law, the interpretation is to be rejected.

i i isi f written law was
haps the best approach to interpreting a provision o :
{:ftﬁci}ljated by VK Rajah JA in the case of Public Prosecutor v Low Kok Heng'? who

observed the follawing:

Section 9A(1) of e Interpretation Act requires the const-ruction ofwrilfen law to ;;mn:{)te
the purpose ov object underlying the statute. In fact, it mandates that a con; rwf ion
promoting iegislative purpose be preferred over one that does not promote suc pzr ;t?ose
or ﬂkﬂ,’fs*:k see Brady Coleman, “The Effect of Sectzgn 9A of the Inlerpretation d.c ;m
Statutory Interpretation in Singapore” ..(2000} Sing JLS 152 at 15.4' Accor ?;agthy!
iy common law principle of interpretation, suc'h s the ﬂlaml meaning rule an ;
strict construction rule, must yield to the purposive interpretation approac.h stzpuiut;

by s 9A(1) of the Interpretation Act. All wrz'ite?.i lgw (penal or otherwise) must; e
interpreted purposively. Other common law prmcx;;.rles COmIE ?nto p!au.onlu when
their application coincides with the purpose underlying tﬁe written law in gueskion,
or alte.rﬁatively, when ambiguity in that written law persists even after an attempt at
purposive interpretation has been properly made.

R

garding st

| General principles
Prior to tﬁe;qbfj;ri;@s qise

Doctrine of Precedent

Also known as Doctrine of Stare Decisis or judicial precedent. .The doctrine
prescribes that case law discovered in one hierarchy of law will bind the courts

12 200714 SLR(R) 183 at [50], [2007] SGHC 123 at [41].
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in the same hierarchy and only persuasive authority in another hierarchy.
Generally, it also prescribes that the rulings in the higher courts are binding on
the lower courts where it is established that the factual matrix are materially
similar. As such, lower courts should arrive at the same conclusion if such an
approach is adopted.

Ratio decidendi

Also referred to as the “Ratio” of a case, this points to the material facts and
decision of a given case.

Obiter dicta

By referring to something as obifer, just means that it is a “saying by the way”, ie
you are showing “a dicta” from another case or instance, by way of illustration

to facilitate your interpretation of a given issue.

This is usually used to refer to an earlier opinion observed by a Judge for the
purpose of interpreting a given issue. Obiter dicta does not bind any court but
should be accorded proper reverence (given its potential influence) when cited.

Frequently applied common law rules for statutory interpretation

As you will notice by now, income taxation is indeed a creature of the law and
thus statutory interpretation is a necessary skill in the practice of taxation.
The following table highlights the frequently applied common law rules for
statutory interpretation in the absence of Section 9A of the IA.

Syl i, b ik

Also known as the plain meaning rule.

Literal rule e

e Requires that words are to be construed in tieii plain meaning.
Allows the Court to depart from the “prima facie” or plain meaning
of the words of a statute; so as to prevent an Act of Parliament to be
interpreted or read in a way that results in absurdity or injustice,

Mischief rule™ | The objective of this rule is to prevent abuse of the true intention of

the statute and to provide a remedy if this has occurred. Four key
considerations are taken to prevent “mischief”:

Golden rule

®  The common law position before the Act was passed;
. The shortcomings of the common law position which was not
dealt with then;

13 Also known as the “Rule in Heydon's case”.
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o The proposed “will” or intention of Parliament when the Act
was passed;
o The purpose of the proposed remedy.

Aside from the above frequently applied methods of statutory interpretation,
there are three other commonly accepted presumptions which the courts apply
for the purposes of interpretation. These presumptions are:

___________

Common | =~
presumptions |

DS et e R LT
Ejusdem Presumes that a general word VV}H take its mearullg frorln part :
generis or specific words that precede it. For example, applies to roses,

tulips, orchids or other flowering plants”. Consider also Section
15(1)(g) of the Act which provides:
—(1) Notwithstanding the provisions of this Act, for the purpose of
[\ “ascertaining the income of any person, no deduction shall be allowed
in respect of —
—(g) any amount paid or payable in respect of income tax in Singapore,
or in respect of any tax on income (by whatever name called) in any
country outside Singapore
Presumes that the word will take a specific meaning within the
context of its usage even if it is capable of other meanings. For
example, “The “call” took all of an hour to conclude” or “It’s reallly
anyone’s “call” with regard to how this situation should be handled”.

“of the same
kind, class or
nature”

| Mogditur a
| cuciis

Expressio unius | Presumes that the express mention of one or more things will
est eclusio preclude or exclude other members of the same class. For example,
alterius Section 15(1)(i} provides:

—(1) Notwithstanding the provisions of this Act, for the purpose of
ascertaining the income of any person, no deduction shall be allowed
in respect of

—(i) any payment to any provident, savings, widows’ and m.fphans’
or other society or fund, including the Supplementary Retirement
Scheme, except —...

Extrinsic aids v intrinsic aids
Extrinsic aids

Apart from applying the interpretation of words for the purposes of interprejtin-g
written law, statutory interpretation also requires the apphcalhon of extrinsic
and intrinsic materials. Sections 9A(2), (3) and (4) of the IA specify how ex’Frmsm
materials should be applied for the purposes of purposive interpretation of
Singapore law.
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e Difference between “not liable to tax” and
“exempt from tax”

1 Part1- Understanding the charging Section
- of the Act

Tax Act! (“the Act”) is an Act promulgated to “impose a tax upon
a . r”

o:nwd to regulate the collection thereof.”?

mes

Section 13 ~ List of other commonly applied exemptions....

Review questions re, income tax is a tax on income and income alone.
evie s )

.............................................................................................. Therefo
| + is the charging Section? — objectives and organization
1at Is

. . ; ” ; i levant
Learning objectives entifled “Charge of income tax”, Section 10(1) of the Act is the releva

. on in the Singapore Income Tax Act that brings a charge to tax on ncome.
e nly referred to as “the charging section”.

After studying this chapter, you should be able to:

It is also commo ¢ tion in Singapore with regard to:
L. Discuss how the charging section is applied. The charging section sets out the scope of taxatio g
‘ 2. Discuss what income means. r e when taxwill be imposed;
3. Distinguish between receipts of a capital vs. receipts of a revenue nature, " . how tax.wiil be imposed;
‘ 4. List the types of receipts that are chargeable to Singapore income tax, FI - ' ;_;; is iable to tax; and
5. Discern on the taxability of a given payment received by a taxpayer. :i \hat is liable to tax.
. ur icu what i t Tritori emi n » .
| 6 lgin ;2;1; :;f;lax L?;em}.l s meant by territorial and remittance nature of %ecil% 10(1) reads:
7.

List the characteristics of trading activity being carried on.

fate
any |
8. Discern if a taxpayer is carrying on a trading activity by applying the badg

| trade test.

Q
Define what a dividend means for the purposes of Singapore income tax a1
the tax implications arising thereon.

10.  Define what a receipt of interest means for the purposes of Singarc

Te ingo;
tax and the tax implications arising thereon.

Define what a royalty means for the purposes of Singapore income tax and
tax implications arising thereon.

12, Identify and define what rental receipts refer to for the purposes of Singapo

income tax and the tax implications arising thereon,

13.  Identify the various forms of investment income and the tax im

plicatio
arising thereon.

14.
15.

List the various forms of exemptions relating to investment income.

List the various forms of receipts which may be regarded as exempted for the.
purposes of Singapore taxation.

1 Income Tax Act (Cap. 134, 2014 Ed).
2 Dbid.

. = — 3.01
© 2014 CCH Asia Pte Limited The Essential Guide to Income Tax in Singapore 1




Observations about the charging Section - key words/phrases ang |

what they mean

The following words and phrases
of Section 10(1):

1. Income
2 Person
3. Accruing in or derived from

provide good clues on the spirit and Inteniig,

Incopy

4. Received in Singapore from outside Singapore.

An overview of the ke
the chart below:

Four kev observations about the scope of taxation

y words and phrases applied in Section 10(1) is given

Observation 1 - “Income”

Act.

Only “income” is taxable. Any
amounts that are not regarded as
Income falls outside the scope of
the charging section. An exanmple of
this is gains from disposal of assets,
€g capital gain, ie o capital receipt.

° It is therefore important to
distinguish revenue receipts from
capital receipts as only revenue

]

®  “Income” is not defined in the

receipts are taxable. J

;

\

y

provided in Section 10(1)
,Ebserva.ti on 2— “Person”

— Refers to the statutory deﬁﬂiﬁ(jﬁ

provided in Section 2 of the Act which|
includes: "
°  Anindividual; b
® A company which is registered.ix_ﬁ

Singapore or el sewhere; It

clubs or similar institutic1s;,
Trade associations; Managemen;!
corporations and Town corncilsy
and "‘
° AHindu joint family |

“Income tax shall ..
of assessment upon

. be payable at the rate or rates specified hezeivafter for each year “
the income of any person accruing in or Jerived from Singapore
or received in Singapore from outside Singapore in respect of: ...

Observation 3 - “accruing in or
derived from”

Refers to the “first limb” of the |
Singapore tax system, ie the Territorial
nature.

¢ Territorial means that tax is
imposed in so far as income is
found to be sourced in/from a
Pparticular territory, ie must have a
domestic sou rce, ie Singapore.

=

’Eefers to the “second limb” of the|

Observation 4 —"received in Singapore|
Jrom outside Singapore”

Si_nga pore tax system, ie the remittance |
nature.

® Remittance refers to an event

when income has been received
into or “paid into” Singapore
from a source outside Singapore.

93.01
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A body of persons includix.g.

Income
‘ gonsider: .
y . the originating cause of the
income;
» whether the taxpayer was
trading  “in”  Singapore,
ie look at place where the

contracts  of sales were
made, the location whf:re
the operations from Wh.lch
rofits arose were carr}ed
out, the place where the title
of goods passes from seller
to buyer and the place where

e Section 10(25) of the Act specifies
the scenarios in which the
following amounts derived from
outside Singapore are regarded as
“received in” Singapore.

Essentially these are:

* Any amount physically
brought into or telegraphically
or electronically transmitted;
Any amount transferred into a
Singapore account;

e Any amount applied toward the
repayment of a debt in respect of

payments were made;

o “Accruing” implies that N
the “peisen”  has alrea.dy
acquiceqthe right to receive
the income receiptin question,
e ‘s legally entitled to receive
1> income or where the debt
in question has been legally
constituted.

a trade carried on in Singapore;
Any amount applied to the
purchase of movable goods ‘.rhat
are or have been brought into
Singapore.

some further thoughts about “income”

On closer reading of the provision, you will note that Section _-10'(1_) does m?t
rovide a definition for the term “income”. Neither is there a definition for this
férm in Section 2 — “Interpretation” or anywhere else in the Act.

i “asked” to apply our ordinary
t is therefore presumed here that we are “as :
'gniisersti\;ding (I)Df the meaning of the term. As observed by Jordan C] in Scc')tt
v Commissioner of Taxes (New South Wales) (1935) 35 SR (NSW) 215 at 219:

“The word income is not a term of art, and what forms gf receipts are comprehen@af
within it, and what principles are to be applied to ascertain how much .of those r;;ezp s
oﬁght to be treated as income, must be determined in accordance with the ordinary
.cu.ncepts and usages of mankind...”

To address this ambiguity and the breadth of the subje.ct matter, our .studi (ﬁ
how income should be regarded for the purpose of Singapore taxation sha
involve the following:

1. Statutory interpretation of the term “income”;

2. Considering other perspectives on the definition of Income — Economic,
Accounting and Tax Law;

s 74 24 T
3. Taxable receipts, ie income, must have a “revenue” quality;

4. Determining the revenue quality of a given receipt using three key concepts:

93.01
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a. Tree and Fruit Analogy;
b.  Fixed Capital vs. Circulating Capital analogy;
c. Five Propositions on the taxability of receipts.

Statutory interpretation

As you have observed by now, taxation is a creature of statute. On this basig, i
begs that we apply some techniques established for the purposes of statutg .‘
interpretation. Such techniques were developed over time and over mulnmd
of case law experiences and reflect the different approaches applied by Judg
and courts for the purposes of construing the intent of the taxing Act.

The first and most common approach is known as the “literal rule”. The liters]
rule simply provides that statute is to be interpreted based on the “iter
construction,’, ie ordinary and natural meaning of the words used in the
statute. In other words, the literal rule requires one to consider the langua
of the statute on a “stripped down” basis, ie its ordinary and natural meanir

o

According to Rowlatt ] in Cape Brandy Syndicate v Inland Revenue Commzsswne
the literal rule involves the following:

“(In a taxing Act) one has to look merely at what is clearly said. There is no room for
any intendment. There is no equity about a tax. There is no presumption as to a tgy,
Nothing to be read in, nothing to be implied. One can only look fairly at the Icmgu A |
uged.” .

Inthe Singapore case of Comptroller of Income Tax v GE Pacific Pte Ltd®, Chlef]usn\u
Yong Pung How observed that “...(in any question) of statutory interpretation, the:
first and most important factor is fhe literal meaning of the words of the provision”.

Therefore, it is not counter-intuitive to apply one’s ordinary unde: standmg of
terminology in the absence of statutory reference or definition.

In short, the literal rule implies that the income would take its meaning from
how a layman would regard it to be, intuitively or supesficially.

What then, is the ordinary definition of the term “Income”?

Let’s put the literal rule to the test. |
For a start, the Oxford English dictionary provides 10 different entries for

“income”. Superficially, the term income may be defined as “...Coming i
entrance, arrival, advent; beginning (of a period of time, ar an action).” Interestmgly
inthe 17* century, income was referred to as “... [ TThe coming in of divine influene
into the soul; spiritual influx or communication”, These two def1mt10ns clearly do

3 [1921] 1KB 64 at 71.
4 [1994] 2 SLR 948 at [23)].

13.01 © 2014 CCH Asia Pte Limited.
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[ncome

olate to the context of the question. This implies that there is room for

e if the literal rule is not applied properly.

mlsmterpretatwn 1

|nterpretation Act (Cap. 1)

ore’s context, the Interpretation Act (Cap. 1) provides the necessary

Lidance for the “avoidance” of potential misinterpretation. 'In particular,
Sectwﬂ 9A(1) of the Interpretation Act mandates a “purposive” approach
towards the mterpretatlon of Ieglslatlon

-in Singap

In the mt’e1pretat10n nf a prowsmn of a wr1tter1 law an mterpretatlon that Wouid
promote the purpose or object underlymg the written law (whether that purpose
or object is express}y Stated in the written law ot not) shall be preﬁerred to an
mterpretat i that would not promote that | purpése or object.

Aecordmg] y, ihe key to purposive interpretation is that it requires one to look
at “that underlying purpose or object” of a given piece of legislation. This is
regardles: of whether ‘that purpose or object” has been expressively stated in the
wain'tert law. In accordance with Section 9A(1), the above definitions for the
{amn “income”, would obviously nof apply in the context of Section 10(1) Whlf.lh
seeks to impose a tax on a form of receipt, which may refer to a gain or pro-flt.
As such, we look to the other two definitions prescribed by the Oxford English
dictionary which provides as follows:

o “ . .That which comes in as the periodical produce of one's work, business, lands, or
investments (considered in reference to its amount, and commonly expressed in terms
of money); annual or periodical receipts accruing to a person or corporation; revenue.
Formerly also in pl. = Receipts, emoluments, profits; but the plural is now used only in
reference to more than one person. (The prevailing sense.)”; and

® “Profit, proceeds; result, "harvest’. Also in pl. (0bs.)”.

On this basis, it is thus “safe” to conclude that income could be ordinarily
construed as having the following qualities:

®  Regular or periodical receipts as a result of “one’s work, business, lands, or
investments”;

®  Referred to collectively as “gains” harvested or “profit and proceeds”.

——
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decmons from th ozprga,om la,w WO d asa forrn of persuaswe authorlty ect
‘and (2) Of the AP pli tlon of Enghsh Law A t (Cap 7A 1994 Rev Edf

Other observations on the definition of Income — economic,
accounting and tax law

As observed before in Scott v Commissioner of Taxes (New South Wales)
(1935) 35 SR (NSW) 215 at 219, income “must be determined in accordance with ;

ordinary concepts and usages of mankind...”.5

The phrase “in accordance with the ordinary concepts and usages of manking!"
implies the “broad” and “inclusive” nature of the term “income”. We thus logk
at the three traditional perspectives on the definition of income:

e the economic perspective; \)
e the accounting perspective; and

e the tax law perspective.

| f-when heﬁﬁleets ):to exerczw thqf power ng 1mp11e5 hter‘e he nol
the ad:rehcm of Wea[th*whd'l WJIL all -

5 (JJordan.

6  Robert M Haig (ed), The Concept of Income: Economic and Legal Aspects (The Federal Income Tax
Columbia University Press, 1921).

13.01 © 2014 CCH Asia Pte Limited.
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unting per spectwe : : : ‘ .
unting pnnctples and standal ds drwe fhe compufahon o;f proﬁts for the puzpc:ses*

ncial statement reportmg Such pfmelples a:nd standards lgﬁofe cemphancc
rules and tax law. In addition, for accounn ‘purpose%, income is recerded’
~ed on an accrued basis regardless of “receijcl BOWever, for the purposes of

hm Smgapo’fez income is not hable for taxation until the rece1p{ becomeb alegal
on to be fulfilled. As such the deﬁmtlon of ~accounting proﬁt r'-gam wouid

gaﬁy differ from the’ notlon of taxa’ole rece1pts and pr@ﬁts

law perspectwe : : .
Jlawis constructed upon a f@undanon of econonuc and soc1a1 demographlc poilcies .

statutes which prescrlbe ‘how taxab]e income should be derwecf and compwttd
ore pxecede both the economic and accquqﬁ{;g perspwtwes on Thow taxable

me is to be construed. Income 1=;*taxed on anet basis for the purpcﬁses, of Slngapore
me tax. This implies that the Compu%atlon of ‘taxable income requires the
4 cernment of fic deduct1b1hty of an expeme among other canmderatrons (which |
ot be intuitirely arrlvecf upon Wlthout qpec;alved knowledge of local 1 mgome tax
m ). Morcoves, the scope of Smgapore income tax excludes the taxatlon of wmdfali

s, C7 Pu’ré 1 gams and prov;des forwthe excmphon Df Certam forms of revenue recelpts '

Crgisiaion: Only | rez)enue recezpta of an mcame natwe are asqessable to tax Jpaseaiy

Understanding the capital and revenue divide

How does one go about discerning between receipts’ of a capital and revenue
nature? Several “first’ principles have evolved from a substantial body of case
Jaw. There are however, three key classic concepts which are commonly applied
for the discerning of this divide. These are:

1.  Tree and fruit analogy;
2.  Fixed capital vs. circulating capital;

3. Five propositions on the taxability of receipts.

Concept 1 - Tree and fruit analogy

In reality, the task of discerning the difference between capital and revenue
receipts may not be as challenging as it appears to be. In Eisner v Macomber
(1919) 252 US 189, the Supreme Court of the United States of America observed
as follows:

“The fundamental relation of “capital” to “income” has been much discussed by
economists, the former being likened to the tree or the land, the latter to the fruit or the
crop: the former being depicted as a reservoir supplied from springs, the latter as the
outlet stream, to be measured by its flow during a period of time ...".

————— ———
7 By now you would have realized that the term receipt has been applied in the preceding
paragraphs to ensure “neutrality” in this discussion.
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On the basis that an asset is regarded as a non-good® ie something one ac Uiy
without the intention of making a quick sale for a quick gain , capital gains

be regarded as the difference between the original value of an asset and
price at which the asset is sold for. Goods, on the other hand, are defined in
Oxford English dictionary as merchandise or “articles of trade”. It is theref
generally accepted that any receipts derived from transactions involving god

or merchandise would naturally be regarded as revenue in nature therg
constituting an income receipt. '

Commercial office space that is let out could be regarded as the trée from which
rental income, the fruit, is derived. Similarly, a fixed deposit could be seen as the capi
that yields the interest income. The commercial office space and the fixed deposi

“capital; the rent and interest are income. il il e e

1
|
|

Concept 2 - Fixed capital v circulating capital

This concept requires the identification of fixed and circulating assets deployeg
in a business.

An example of fixed capital is that of plant and machinery employed in g
business to produce income. Consequently, disposal proceeds from the sala

of plant and machinery are therefore regarded as capital receipts. Circulating
capital however refers to inventory or stock (such as raw materials) that is seld
or used in the manufacturing of products such as stock-in-trade. Proceeds from, )

the sale of goods are therefore revenue receipts and hence have an in-om,
quality.

Singapore position — Comptroller of Income Tax v BBO (2013} MSTC 70-020

!IIBBO.”!

This High Court case concerned the question of whether Zuns derived bya?!
taxpayer (engaged in the business of insurance) from"¢he sale of core shares

held in three companies of the taxpayer’s business were taxable under Section

10(1)(a) of the Act as trade income. The Comptroller had appealed against

the decision of the Board of Review who held that the gains arising from the
disposal of such shares constituted capital gains. Following appeal, the High
Court upheld the decision of the Board of Review and concluded that the gains |
were of a capital nature and therefore not subject to corporate income tax.

8  See further explanation below in the discussion “Fixed Capital vs, Circulating Capital”.

93.01 © 2014 CCH Asia Pte Limited:
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i o-tay-toe, you say po-tA-to.

tion: What is ﬁxéd‘:c‘ai:;iutalkfdi* one l{:’uusing‘s"s' may be cii{gﬁlathi“g capital for
ervation: Yvonat 1t S tnis ol bt nR i e

' e ’Qfé;refrig'e-r'atér éoﬂé%i'hiteﬁ,at'apital receipt for

vample, the proceeds from the sale of T S T
i Plf as t}’l%‘:j refrigerator is its fixed asset, while for the yefng@atorl dls?t‘l‘%}.?ut?}?{}t

est'fl:i;umr?stitu‘ice revenue receipts to the distributor as the refrigerator distributor is in
constitute reve i i : : SRk

siness of selling refrigerators.

Concept 3- Five propositions on the taxability of receipts
(5]

Whiteman and Wheatcroft’s’ 5 propositions on the taxability of receipts

oman and Wheatcroft used a collection of UK case deci%;ions to adye}nce
Wh.lteff_ir;e propositions on the taxability of receipts. The ﬁ,V? propositions
o first introdtad in 1971 in Whiteman and Wheatcroft's joint pu’phcatlon
‘fNere'teman adc Wheatcroft on Income Tax and Surtax (1** Edition). "_1"111 today,
gz:; five p"opositions are still relevant and often relied upon to discern the
taxabilif ¢ ¢ f receipts.

itions i od i elow.
These propositions are discussed in turn b

proposition 1- Payments for sale of business assets are prima facie capital
‘receipts | |
Prima facie, when the assets of a business are sold, the resultant.gam or _proflt
is not of a trading nature but rather that of a capital nature. Trading profits are
derived from the sale of circulating capital.

Proposition 2 — Payments received for the destruction of the recipient’s profit
making apparatus are capital receipts

To demonstrate this, consider the example of a restaurant. Suppose a restauralzl‘t
is part of a franchise operation. The franchise agreement would the_refo_re (;zc
regarded as the restaurant’s profit making apparatus. As su.(:h, the termmatlong
the franchise agreement could be described as the destruction of the restaurcellr; 5
profit making apparatus. Assuming that the restaurant was compensated | sr
the loss of operating the franchise, this compensahon amngt could t}_men 3
regarded as a capital receipt, if its profit making apparatus is severely affecte
by the termination.

Two UK cases support this proposition:

1) Van Den Berghs Ltd v Clark [1935] AC 431; and
2)  Barr, Crombie & Co Lid v IRC (1945) 26 TC 406.

9 Derived from Whiteman and Wheatcroft's book “Whiteman and Wheatcroft on Income Tax and
Surtax” 1% edition published by Sweet & Maxwell, Limited, 1 Jan, 1971.
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It is observed that the decision arrived in each case was polarized, even
both cases concerned the termination of commercial agreements.

thougy

Van De Berghs Ltd v Clark [1935] AC 431

Facts: The taxpayer had entered into a market-sharing agreement witf
competing Dutch company in 1912. The agreement provided for the sha
of profits of their respective margarine businesses in specified proportioy
the creation of joint arrangements regarding prices and limitation of aTeag
supply, and a restriction on the parties preventing them from entering intg gy
pooling arrangements with third parties which could injure the interests g
allied businesses. Following a dispute, the companies agreed to terminag

agreement on condition that the Dutch company paid a sum of money to ¢
taxpayer.

Decision: The House of Lords held that the receipt was capital in nature gy
therefore not taxable. Lord Macmillan said:

“[Tlhe cancelled agreements related to the whole structure of the appellants’ profy.
making apparatus. They regulated the appellants’ activities, defined what they igif
and what they might not do, and affected the whole conduct of their business”,

Observation: Compensation received as . result of the termination of conmercial contph
which forim a substantial part of a firm's profit-making apparatus, may be regarded as 1
[of :capital nature and Sherefore ot taxable; s 0 T B R

Barr, Crombie & Co Ltd v IRC (1945) 26 TC 406

Facts: The taxpayer carried on business as ship owners, shipping n‘anagqé
and agents. It entered into a 15-year agreement with their client. a shipping
company. Eight years before the agreement ended, the clisi: went 0
voluntary liquidation and terminated the agreement. The agreement provided
that, in such an event, payment must be made for the uiiexoired term of the
agreement, and the client duly paid the taxpayer a sum »t £16,000. The taxpayer
had derived 88% of its income from managing the ships of this client. Followi_lﬁ

the termination, the taxpayer steadily reduced the size of its premises and staff
and eventually lost its entire business.

Decision: It was held that the receipt was not taxable as the company’s profit-
making apparatus was severely affected by the termination of the agreement.
The description of the payment as “remuneration” in the agreement was mot.
conclusive of whether the payment was income or capital to the taxpayer.

3.01 © 2014 CCH Asia Pte Limited.

A

z R sttt pie s ae iRt it I'Jefﬂ“?f:@'iﬁ'%hte;bﬁﬁ:ﬁéﬁB%efgfgé'-éé it
Foition can:be marle T fis ddse g seen before i the: v Den Beidhs <
v obser?;tiltbv note here is that one shouile e fixated on the L@bglx wﬁwhth‘e paym ot |
er, the por At Tabel fo see e trtie viakite of the eceived — which in this
15 to the compensation for the termination of
‘e taxpayer relied upon for 88%of its business incorte.

jond the label fo see the true nature of the payment ﬁ
U the ship manageinent agreement upor

n for 88%of its business income.

7 sition 3 — Payments in liew of trading receipts are revenue receipis
Propo

i ' i tin lieu of a receipt
o to instances where a taxpayer receives a paymer*: : :
Thls ;ffir;narjly, would have formed part of the taxpayer’s trading profits. It
whlc Zble that such receipts are revenue in nature and therefore taxable. The
Z]ﬁ%v‘ing three cases demonstrate this point.
Proposition 3, Case 1 - London and Thames Haven Oil v Atfwooll (1967) 43
rop. .

TC 491 | |

acts: A jetty of the taxpayer was damaged and out of use for a period of time
E:; t;) the n::g,ligent handling of a tanker. The taxpayer received compensation
whlch e c=eded the repair costs by £21,404.

Tl tpecial Commissioners found that the sum of £21,404 was “to fill t.he hole
rt:dte}; in the company’s profits” and therefore laxable as a trading receipt. The
Court of Appeal upheld this finding.

Proposition 3, Case 2 Gray v Lord Penryhn (1937) 21 TC 252

Facts: Two employees of the respondent trader had misappropr.iated money by
falsifying the wages accounts. The respondent’s auditors admitted negligence
on their part in not making certain enquiries, and paid the respondent a sum
equal to the amount misappropriated. It was held that this sum was a trading
receipt.

P Ll Rt
payments could be regarded as trading receipls stnce they were paid
1055 of trading profits resulting therefrom, - .

Proposition 3, Case 3, Wiseburgh v Domuville (1956) 36 TC 527

Facts: The taxpayer depended upon two agency agreements as the ”Fapital
structure” of his business. Taxpayer subsequently received compensation for
the loss of a contract which constituted 60% of his trading profit.

Decision: Interestingly, the courts here concluded that compensation received
for the loss of that contract was held to be a revenue receipt, as the loss was not
sufficiently damaging to the business.
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Other scenarios where compensation received by a taxpayer may be regar
as revenue in nature and therefore taxable receipts i

Insurance contracts

Based on UK case law, insurance money received for the loss of trading stog
destroyed by fire was a trading receipt. ]

Pgact«iéé-;idfe;" There is speczﬁc lagzﬁlatzonmSm‘gapore whzch deals wzth thzs Sectzon i
| provides that amy sum realized under any insurance against loss of profits shall be take

-account in ascertaining any profits or income, -

The Singapore position - compensation for non-performance of tradip,
contract '

1wo notable scenarios here concern the compensation for non-performange g

trading contracts and insurance recovery received on a “keyman” Insurang
policy.

Compensation for non-performance of trading contract

Itis probable that compensation received by a taxpayer for the cancellation of,
contact may be regarded as a capital receipt, if it can be shown that the contrag

consisted of the whole, or a substantial part of the whole structure of a trader;g'_é
profit-making apparatus. )

In practice, it is quite comumonly found that such compensation is regarde as
a receipt of revenue nature and hence taxable. This is particularly so whorej

cannot be shown that the taxpayer’s business was heavily dependent un the
contract in question.

Compensation received under a “keyman” insurance policy

The objective of a “keyman” insurance policy is to safeguard the company
against potential loss of profits due to the death or disability of a “keyman’,
ie a key company employee whose special qualifications and experience are of
irreplaceable value to a business. In practice, the recovery of sums insured (on
the loss of profits) received by a business is regarded as a taxable receipt.

The case law support for this TRAS practice is found in Gray & Co Ltd v Murphy®,

Here, two payments as a result of a fatal accident to a company employee were
considered. The first payment concerned the insurance recovery payment
received by the taxpayer company as a result of the incident which was held fo
be a taxable receipt. The second payment concerned ex-gratia payments made

by the taxpayer company to the employee’s widow which was regarded as a
non-deductible expense.

10 (1940) 23 TC 225.
|
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4 Payments made in return for the imposition of substantial

proposition 1 the activities of a trader are capital receipts.

_ostrictions O .
restric s given below, Whiteman and Wheatcroft highlighted two key forms
ase ’

T tWO C i i
In two ntial restrictions, namely:

of subst
Restrictive covenants; and

(b) cterilization of assets.

b ipier 33 TC 136
Higgs v Olivier o . ‘
- -+ Laurence Olivier entered into a restrictive Cf)venant w1th a film
Facts: o He agreed not to act in, produce or direct any film for a period of 18

gomianﬁn return for a lump sum of £15,000" payment following the making
months,

of the film - “Henry V" |

| n: The payment was held to be capital in nature as it was made to
! on: .

Ii)):l;;};nsate him fter the loss of a source of income.

cc

: Vore it 16 shon -thit ‘the faxpayer Wi veceiosd paifrient . the forv of

[Observatior: *here it is shown that the taxpayer had received payment in the form of

Bsﬂfﬂ!}ﬁ"; 'm ;ﬁi;i; . nant entered 1o, it is likely =fhﬁffth;€;.@{fgqa?ffkyff

s o b regarded s capital i rafure and herefore ot iabl to @ charge of ncome fax.
LA Fo i R ot e e

iznboig Union Fireclay Co Ltd v IRC (1922) 12 TC 427

3 i i f fireclay goods and
acts: taxpayer carried on business as manufact-urersp : ‘
ngirzllﬂlznts (}))f greday, and was a lessee of fireclay ﬁeldfs in the neighbourhood
a? railway. It later received compensation from the rallvx‘ray comparny for .r(;()t
Svoiking these beds of clay which might have caused the railway line to subside.

Decision: It was held that the compensation was for- the sterﬂisa}tlion tﬁf a cag;trei
asset and was therefore not taxable. This was desp‘tte the fact t atb e agrned
was calculated based on the net profits that otherw1se would hafve eer;nsaﬁon
from exploiting the asset. The basis upon which the_ amount of comp e
was calculated is not conclusive of the nature or quality of the compensa
whether revenue or capital) to the recipient.

T : 5 - i K 'n
1L The Iump sum amount here refers to compensation received. As m}re;! _Zy S;‘r Raytr.r:o?d E:;::’;ZZ(J; ;\iiv;d
i i i ice Olivier did not constitute eas
the case, the compensation payment received by Sir Laurernce i :
by him as part off, the ordinary course of his profession. Therefore, the amount recetved was regarded as
capital in nature and therefore not taxable.

—— 3.01
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APITAL ALLOWANCES

Introduction — overview of discussion on capital allowances

Background and rationale

Case law principles governing how an item is classified
as ”pla]flt’

Singapore context — determination of “plant”

o  The Sisth SCHEUIE ..ceeererieiciirerrsisisssssises sttt
IRAS position - assets accepted as qualifying as plant and
Asgets not qualifying as plant
Singapore case law — ZF v CIT [2011] 1 SLR 1044
Section 14(1)(c) — deduction for expenditures related to
repairs and replacement....
Section 14Q — deduction for renovation or refurblshment
expenditure (“Ré&R”)

Types of capital allowance claims
Section 19 - initial and annual allowances for machinery

Section 19A - allowances of 3 years or 2 years write off for
machinery and plant, and 100% write off for computer,
prescribed automation equipment and robot, ete. .ooveeeiennsinns 327
Section 19A(10A) — capital allowance claims on

low-value assets

Section 19B - writing-down allowances for

intellectual property rights

Section 16 - initial and annual allowances for industrial
buildings and SEUCHUTES. .....vwwrmieisisimmmssess s
Section 18C - Initial and annual allowances for

certain buildings and structures (“land intensification
VIS (2= o Lo e IO BU L R

Events that trigger the need to compute a
balancing adjustment
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115.07 Other scenarios concerning use of assets - plant and machmery
used outside Singapore

15.08 Productivity and Innovation Credit (PIC) scheme
Review questions

Learning objectives

After studying this chapter, you should be able to:
| 1.

Capital Allowa )| Allowances

° Balancing adjustments ~ computing balancing charge and
balancing alloWance..........cceenreecnecericrsieneeesiesenennn >

01 Introduction — overview of discussion on

* Disposal of machinery or plant between associated persons - ca plta| allowances

Section 24 electi . . : .
on iagram below provides a map on our discussion of capital allowances.

® Replacement of machinery or plant - Section 21 election, .

Claimabie on Plant and Machinery (“P&N”)

Case Law Principles Governing —How an item is classified as “Plant’

e ATG v Comptroller of Income Tax [2011] SGITBR 2.................

: '
' '
'

1« Apply Yamouth v France Principles £
i +  Apparatus? i
! « Stock in irade? :
| « Retained for permanent employment in business? 1
L Apply Functional Test :
1 Function of Plant performed in business? E.g., parl of commercial process of business? |
! = Partof Settings? !
1 i
i i
i t
1 ]
1 H
! i
i i
i 1
L

« Apply Premises Test (Principles established in Wimpy's case)

Part of Structure?

Visually appear to retain separate identity?

Permanently attached ta building?

Is the structure complete without it?

is Item intended to be permanent or replaced in a short period?

General Application for $ingapore Context

‘ . s it a qualifying asset listed in the Sixth Schedule?
Consider IRAS e-tax guide — “Machinery and Plant under Section 19/19A of the Income Tax Act
(published 1 July 2009, updated on 20 April 2011)

® r “com cenari
| - referto Annax B — List of assets that can be regarded as plant

refer to Annex G- List of assets that are not considered to be plant

+ Apply Section 14(1)¢) ~ To identify revenue and replacement items not qualifying for capital
allowance claims.
Apply Section 14Q — To identify Items qualifying for Renovation and Refurbishment deduction but
not qualifying for capital allowance claims
Consider principles in ZF v CIT [20141] 1 SLR 1044

« Singapore position on Plant

. Established that Plant and Building are mutually exclusive concepts in Singapore

Discuss the rationale for capital allowances in the context of Singapore incg
taxation.

Discernment Process

Identify and discuss the key tests in case law principles applied to determineif
an item can be classified as plant.

Identify the different approaches to determining if an item can be classified as
plant in Singapore.

-

Iderlltify the correct form of claim for various classes of assets and compute the
capital allowance claim applicable thereon. .

L R R e
wg@ %%35 s
nges -

Provide the correct tax treatment in respect of an asset item classified as )
or machinery in the event of a write-off of the asset or a disposal ¢ \he as
and compute the tax liability or effect thereon. '

]
@w&%’%‘%‘iﬁ& etures |

Optimise claim on capital allowance or minimize tax liability
ility fora taxpayer in et
the event of a write-off of an asset or the disposal or an assct. 7 Ewgﬁ&’iﬁzgg@ﬁm& —
Discuss t}'.le implications on capital allowances clairi on assets which are ETTRT ERsery 2 i -
deployed in another location other than Singapaore, lﬁi ot L’;ﬁ%?}ﬁﬁ%"iﬁ?ﬁ

'] 3 @
[(aa] [w] [m] [] [aa]

~mn«r m:::;::ﬁ Las%onYAol 3% - 25% on YA + 6% claimable
acqulsition clajmable of ovor 18 years
-+ Nopdeforrable T Boiny » Non-deferrabie ;:::f N wnlﬂlﬁon « Deferranls
* Defarmble doforrable

years

year

» 100%
wirite-off

- 100% 1 3 yeare
wito-off
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15.02 Background and rationale

The term “capital allowances” simply refers to allowances that are given iy
respect of expenditure of a capital nature for set-off against the statutory incomg

of a taxpayer (in this case a business) , thereby reducing income chargeable fo
tax (ie tax base).

In the context of Singapore income taxation, capital gains are not taxablo
Neither are expenditures or losses of a capital nature acknowledged for a
deduction claim against statutory income. Nonetheless, capital allowanceg are
granted to businesses in respect of such expenditure to incentivise businesseﬁ
to industrialize and to promote industry and commerce.

The following can be said about capital allowances:

1) Recognition of wear and tear of capital assets

Capital allowances are granted to recognise the wear and tear of capital assetg
deployed in a business. Hence, capital allowances are also known as “wear and
tear allowances”.

2)  To reflect a realistic view of the cost of doing business for the purpose of
assessing business profits earned to tax

As observed by Easson”:

“...a total disallowance of expenditure (of a capital nature) incurred, for examyle
in the acquisition of capital assets such as buildings, machinery or plant would gl
a misleading and unrealistic assessment of a trade’s profits. Thus relief is given iq
respect of certain classes of capital expenditure by a system of capital allowsices
claims, whereby the appropriate allowances are set against taxable profits.”

3)  Capital allowances claims can only be made on gualifying capital expenditure

While the method of computing capital allowances is usually-a matter of
simple arithmetic, the key is to correctly identify an item of capital expenditure
as a qualifying item of claim for capital allowances.

Traditionally, capital allowances are typically granted for two categories of
capital expenditure, ie building and plant and machinery. It is commonplace
to be inclined to accept that structures such as buildings are distinct and
separately identifiable from plant and machinery® However, for the purpose of
a capital allowance claim, it would be presumptuous to assume that a “thing”
(as it were) should be classified as structure or building should it appear tosay,
provide some form of shelter® or appear to be “permanent” in character.

1 Chapter 10 - Profits, Part 6 — Capital Allowances, Basson: Cases and Materials on Revenue Law,
Second Edition by David Salter and Julia L.B. Kerr, Sweet and Maxwell (1990).

2 As there is no statutory definition of the term “machinery” in the Income Tax Act (“the Act)
one needs to look at its ordinary meaning. The Oxford English Dictionary defines ‘machinery’
as follows: “an apparatus using or applying mechanical power and having several parts, each
with a definite function and together performing a particular task: (such as) a fax machine o1
shredding machine”.

3 See Commissioners of Inland Revenue v Barclay, Curle & Company [1969] 1 WLR 675, See also
Portland Pty Ltd v Federal Commissioner of Taxation (2008) 73 ATR 990.

15.02 © 2014 CCH Asia Pte Limited

T

-/

C apita| Allowances

The notion of “plant” is a subjective one. It is subjective perhaps becau-se it
concerns the nature of the taxpayer’s trade or the usual percc?ption of th{e item
to a layman. The reasons for subjectivity may be wide and varied. That said, .the
classification of a capital asset as “plant” is usually a matter of keen contention
where capital allowance claims are concerned.

There is a generally accepted view of what “plant” means for the purposes of
Capital allowance claims. It is the view that an itelrn classified as ”.pla_nt wogld
refer to an asset that has played an essential role in the commercial process* of
the business.

Therefore, in unique scenarios, the immediate task in a claim for capit_al
allowances is to identify exactly what is attributable to commercial process (ie
the application of the business use test) of a taxpayer’s trade.

The 1982 UK case of LR.C. v Scottish and Newcastle Breweries Ltd® (“the
seagulls” case) is an interesting study.

Here the taxpayer (who was engaged in the trade of owning and managing
hotels _end licensed premises”®) was entitled to treat “two elaborate metal
sculwtires said to represent seagulls in flight” as plant and hence was allowed to

clainccapital allowances thereon.

“wa shall discuss the sea gull case in the next section - “Case law principles
governing how an item is classified as plant”.

4  Need for contemporaneous capital allowance legislation
Legislation governing the claiming of capital allowances usually has two key
characteristics.
Firstly, it is timeless. The “timeless” fashion in which it was drafted in_ order
to remain relevant. And yet, secondly, capital allowance legislation is also
conternporaneous in nature (ie having regard for the nature of the tradg or
industry it was drafted for and perhaps within the context of technological
innovation at the time). For example, such legislation is typically drafted to
recognise “the normal wear and tear of assets” deployed in a business and
therefore allow for write-off of such assets.
5) Quantum of claim
Whether the quantum of claim allowable on capital expenditure is reasonable
depends on the technology and time under which the claim had been allowed.
For example, granting immediate write-offs, eg a 100% write-off in the year
of acquisition vs a write-off over a three-year period based on 100% of capital
expenditure incurred.

We shall now discuss the commonly applied case law principles on how an
item is classified as “plant”.

@ @200
4 Ie satisfies the business use test

5 LR.C. v Scottish and Newcastle Breweries Ltd, House of Lords [1982] 1 W.L.R. 322
6 Thid.
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15.03 Case law principles governing how an item
is classified as “plant”

The Oxford English dictionary defines “plant” as follows:

“...a place where an industrial or manufacturing process takes place” or ., Machinepy
used in an industril or manufacturing process”. 1

For the purposes of Singapore income tax, the term “plant” (although applieg
in income tax legislation) is not defined in the Income Tax Act (“the Act”), Thiy
means that one is to apply the ordinary meaning of the term (and perhaps iy
this case it is apt to say, within the context of the capital allowance claim and g,
confines of the Act).

For this reason, the determination of how an item of capital expenditure may
be termed as “plant” for the purposes of capital allowance claims will require 5
study of principles that have evolved in case law in this regard. As a commop
law jurisdiction, several guiding principles derived from UK case law haye
been referred to for their relevance to the Singapore context. Three key case law
principles have developed in the UK in regard to how an item is classified a5
“plant” for the purposes of a capital allowance claim.

These are the principles established in the case of Yamouth v France and a body of
case laws which have resulted in the development of the “functional test” (alsp
known as the “business use test”) and the “premises test”. We shall discuss
these in turn in the following sections.

Guiding principles established in Yamouth v France’

The 1887 case of Yamouth v France is the foremost reference on how an item may
be identified as “plant” for the purposes of a taxpayer’s trade.\In Yamouth v
France, Lord Justice Lindley noted the following:

"

There is no definition of plant in the Act; but in its ordinary sense, it includes whatever
apparatus is used by a businessman for carrying on his business, - not his stock-in-
trade which he buys or makes for sale; but all goods and chattels, fixed or movable, live
or dead, which he keeps for permanent employment in his business.”

Three key principles outlining whether an item can be identified as plant were
formulated and are discussed in the table below:

7 [188]19 QBD 647.

© 2014 CCH Asia Pte Limited:
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Principle 1150 : . Interpretation i

— |1t is an apparatus The “apparatus” in question is actually or must be

i used by a taxpayer deployed in the taxpayer’s business, for the purposes of
for the purposes his trade.
of carrying on his
pusiness.

"-;_ It is not stock-in-trade | The “apparatus” does not refer to any form of circul.ating
which the taxpayer capital which is nof retained in the tax.payer’s bqsmess
puys or makes for and is usually disposed with the intention of profit. For
sale. example, to a legal firm, books are regarded as plant b.ut

to a book retailer, books are regarded as part of stock-in-
trade intended for sale as part of the business.

T It is kept for “Permanent employment” connotes that the qualit_y of
permanent “apparatus” possesses a certain degree_ of du rabthy8
employment in the and is retained in the business to fulfill commercial

L__,ﬂaiyil’? business. objectives.

In other words, the functionality of the item, ie whether it pe];forms. any
fnctior 1n-the taxpayer’s business is a key consideration when discerning if
ap it=m should be regarded as “plant” in the a taxpayer’s trade. Hence, the
ialqpfication of the functional test.

in a number of cases, the courts had to discern if the item in question merely
formed part of the settings of the taxpayer’s business or could be separately

identified as “plant”.

8 Refer to Lord Reid who observed in Hinton (Iuspector of Taxes) v Maden & Treland Lid regarding
a decision on whether knives and lasts should be regarded as plant to a shoe manufacturer for
the purposes of receiving investment allowances: “The point is the‘d ural?ihty of these artic.les. -
When Lindley L] used the phrase “permanent employment in his business”, he was using it
in contrast to stock-in-trade which comes and goes, and I do not think that he meant that only
very long-lasting articles should be regarded as plant. But the word does, Ilthi.nk, conlnote
some degree of durability, and I would find it difficult to include articles which are qu1cl.<1y
consumed or worn out in the course of a few operations. There may well be many borderline
cases, but these articles have an average life of three years and, if their cost can fairly b.e called
capital expenditure T cannot refuse them the description of “plant” unless the Act discloses
some special reason for doing so0.”
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These cases are discussed in the table below.

T o =

P v,
- contention |

e e
il Pl "

1 Jarrold v
John Good
& Sons
| (1963) 40
TC 681

Whether moveabl
partitions used
by a company to
adapt to changes
in use of office
accommodation
could be regarded
as plant.

Held to qualify as plant.

Pearson LT held the view that: “the reg o
company, instead of having E])n
walls in their office building, need
havef and does have, for the ¢ i
requirements of their business, mg
partlfﬂoning by means of which t}l
can, in response to changing V()lum.e'gl
busmgss in their departments or tolt
cessation of departments ... rapidl'
cheaply and without much interruy o
of business alter the subdivisions of
office building. On that view of the ,
the partitioning undoubtedly ¢a
regarded as “plant’”. '

2 IRCw

Barclay &
Co (1968)
45 TC.221

Whether a dry-
dock installation
qualified as plant,
The installation
of the dry-dock
required the
excavation of a
basin in order for
the dry-dock to be
built.

Held to qualify as plant.

Lord Reid said ““It seems to me that eVery par
of this dry dock plays an essential paf in
getting large vessels into a position w
work on the outside of the hull can b
And that it is wrong to regard eithér
concrete or any other part of the duck
as a mere setting or part of the pri:rﬂ?
in which this operation takes nlac..

whole dock is, I think, the seans b
which, or plant with which, the operatio;
is performed”. '

| 3 Schofield
and R&EH
Hall Lid

| (1974) 49
TC 538

Whether grain
silos should be
treated as plant.

Held to qualify as plar. \

4" -

were “primarily used not for storing but |

lorries”.

Since it was observed. that the grain sﬂé""

receiving grain ships and discharging from

an  be|
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Cooke

v Beach
Sation
Caravans
(1974)

Whether a
swimming pool
and a paddling
pool provided

as amenities on
the premises of

a caravan park
operator should be
regarded as plant.

Held to qualify as plant.

Megarry [ said ... Firstly, the two pools should
be considered as a unit, with all the
attendant apparatus for purifying and
heating the water and so on: foritisasa
unit that they were constructed and as a
unit that they are run. Second, the pools
should be considered not on their own
but in relation to the business carried
on by the company, namely, running
its caravan park. It is plain that the
pools were provided in order to attract
customers to the caravan park of which
they form part...Third, I do not think
that the pools can be regarded as being
merely passive in any relevant sense of
the word...The purpose of the pool is
to provide and retain a suitable body of
water which is circulated, cleansed and
heated , and so will provide a medium
in which the visitors to the caravan park
can safely disport themselves, affording
them a pleasurable and safe buoyancy . 1
do not think that the water that the pool
is designed to contain can be divorced
from the structure of the peol and its
apparatus. What the company intended
to provide, and did provide, was a filled
pool, not an empty pool...Nobody could
suggest that the principal function of the
pool was merely to protect the occupants
from the elements. [f  may use a relatively
modern slang expression the pools are
not merely “where it’s at”. They are part
of the apparatus used by the company
for carrying on its businesses as caravan
park operators. The pools are part of the
means whereby the trade is carried on
and not merely at the place at which it is

carried on.”
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5 Benson v
Yard Arm
Club Ltd
(1979)
STC 266

Whether an old
barge kept moored
and used as a
floating restaurant
can be regarded as
plant.

Held to qualify as plant.

Buckley 1] made a distinction betysg
“something by means of which t}eln
business activities are in part carried onf.
and a structure which “plays no part i
the carrying on of those activities, butl-[n
merely the place within which they ar:
carried on”.

6 IRCwv
Scottish &
Newecastle
Breweries
Ltd (1982)
STC 296

Whether capital
expenditure on
electric light
fittings, electric
wiring, décor

and murals, and
metal sculptures
(representing
seagulls in flight;
one of them hung
from the ceiling

to which it was
bolted and was
supported by steel
rods) and wall
décor consisting of
pictures, plaques,
tapestries, plates,
horse harnesses,
stags” heads,

metal ware,
swords, axes,
bagpipes, and deer
skins should be
regarded as plant.

Held to qualify as plant.

* Lord Wilberforce said: “In the end, eagh
case must be resolved, in my opinion
by considering carefully the nature o%
the particular trade being carried g
and the relation of the expenditure tc;
the promotion of the trade ... It seems
to me, on the Commissioners’ findings
which are clear and emphatic, that thé
taxpayer company’s trade includes, and i
intended to be furthered by, the provision
of what may be called “atmosphere’ g
‘ambience’, which (rightly or wrongly)
they think may attract customers. Such
intangibles may in a very real and
concrete sense be part of what the trader
sets out, and spends money to achieve, A
good example might be a private clinic
hospital, where quiet and seclusior, uss |
provided, and charged for acccidingly,
One can well apply the ‘“sefing’ test
to these situations. The amenities and
decoration in such a cas® us the present
are not, by contrast w i tihe Lyon's case,
the setting in which the trader carries on
his business, but the setting which he
offers to his customers for them to resort
to and enjoy”.

e Lord Lowry as observed in the same case
that: “... the Crown’s primary fallacy,
in my opinicn, was to identify “setting’
inevitably with “premises’ or ‘place’ ...
And even if one assumes that ‘the setting’
is the same thing as ‘the premises’, it i8
fallacious to say that articles used to
adorn the setting thereby ceased to be
apparatus used by the taxpayer company

for carrying on their business ...”

© 2014 CCH Asia Pte Limited
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[Ho CIT
(2010)
MSTC;
[2005]
SBITBR

Whether electrical
switchgear,
electrical door
operating systems
were regarded

as plant for a
taxpayer whose
business was that
of letting shops,
offices and clubs.

The Board viewed that the “business use”,
“premises” and “completeness” tests were
tools to assist it to form the view whether,
on the facts of the case, the items in dispute
were plant or machinery provided by
TH for the purpose of its business. In the
context of the taxpayer’s business, the
Board accepted that TH's business required
it to expend capital in the provision use of
certain plant or machinery for, or in, or as
partof, the building. The fact that the plant
or machinery is attached to a building
does not, of itself, disqualify it as plant or
machinery. However, if the item serves
or functions as the building or premises
on or at which the business is carried on,
that item would not be plant or machinery
qualifying for capital allowances as seen
in Wimpy International Ltd v Inspector of
Taxes 1989 STC 273.

However, the Board held the following
items not to be plant:

e Mechanical door closers.

e Decorative fountains and water
features located in the front and side
of the building as distinguished in
IH’s case from the decision in IRC v
Scottish & Newcastle Breweries, where
the décor and murals were used
by the hotelier as part of the setting
to create atmosphere and make the
interior of the hotel attractive to
guests and visitors to the hotel.

e Sanitary fittings - the Board applied the
“completeness test” and held the view
that the identity of the sanitary fittings
was not separate from the toilet and
that the toilet would be incomplete
without the sanitary fittings. The
Board viewed that the judgment in CIT
v Taj Mahal Hotel 1971 82 ITR could not
be applied in IH’s case. [H's business of
owning and letting a good class office
building in the prime business district,
although sharing some characteristics
with that of the hotelier assesse in the
Taj Mahal case, was nevertheless not
the same as a hotel business.
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* In addition, the IRAS conceded on thal
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building automation system il
as being “plant”. The building ha:i n
automation system which Coﬂh‘ol]é-"f
the air conditioning. The wi -"d‘
linked certain mechanical and jim ;;
components, such as pumps and m}:t;n :
to the main control centre. &

Most notably, the IRAS, gave
following criteria that it had adg t..E i
when determining whether itemg mpt;dl
building qualified as plant: 1

e whether the items fell within the Sixth|
Schedule to the Income Tax Act i

* whether the items were considereq
as standard items in a genep)|
Fommercial building. Non-standarg
items were not part of the premises:
and would qualify as plant

® whether there were case Iy
precedents J

e whether the items were considered
by the IRAS as plant, and I

*  whether a concession for claim had
been granted by the IRAS.

The Board commented that it was “m a~s
to distil much benefit from the R'—.w,nue’.;:
application of the law” ard nwde no
decision with regard to the applicability
or non-applicability of the Sixth Schedule
with regard to this caze.

Wimpy
Int't Ltd v
Warland
(1988)

Whether a shop
front, wall tiles,
false ceilings,
floors and stairs
can be regarded as
qualifying plant
for a taxpayer
whose business
was that of an
operator of fast
food restaurants,

Held not to qualify as plant,

However it was held that only the light
fittings were plant. The Commissioners
had found that the taxpayer considered
the volume of light important for the
purposes of their business and that it
had been progressively increased for
business reasons. The light fittings could
not, therefore, have been for general
illumination only but were apparatus
used in the trade, ie plant.

Hoffinan ] examined the definition of
“plant” given by Lindley 1] in Yarmouth v
France (see above) and opined that for an
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asset to qualify as “plant”, it must
therefore satisfy the “business use” e
‘1 : test and it must not be stock-in-trade. ‘
it Moreover, an item that is used in il
if carrying on the business is excluded if i
such use is as the premises or place upon i
which the business is conducted — he Il
referred to this as the “premises” test
where he quoted Lord Lowry in Scottish &
Newcastle Breweries [1982] STC 296 at 304: If
| “something which becomes part of the ‘
premises, instead of merely embellishing
them, is not plant, except in the rare case i
where the premises are themselves plant,
..."The question of how one applies the il
“premises” test to items which were ||
not incorporated as part of the original
building but have been added by way i
of subsequent improvement was also il
considered. Adopting the words of |
Lord Lowry, Hoffman | who said that
the question is whether it would be more
i appropriate to describe the item as having
become part of the premises than as having

\ retained a separate identity. This is a |
) question of fact and degree, to which
some of the relevant considerations will
be whether the item appears visually (i
to retain a separate identity, the degree (I
| of permanence with which it has been
| attached, the incompleteness of the (i
structure without it, and the extent to |

which it was intended to be permanent
\ or whether it was likely to be replaced
within a relatively short period.

\ o In the same case, Fox L] also applied |
‘ Lord Lowry’s above formulation in il
Seottish & Newcastle Breweries, and said (at I
| 278-280): “I would agree with Hoffman ]
that the question is whether it would be
more appropriate to describe the item as
' part of the premises rather than as having
retained a separate identity. It seems to Ml
me that items such as fixed floor tiles
and shop fronts are more naturally to be
regarded as part of the "housing’ of the
business than as mere embellishments

L having a separate identity”.
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