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CHAP. 2—THE AGREEMENT

operation is subject to a condition which fails to occur* or because it was
without any intention to create legal relations.® An agreement may also lack
contractual force for want of consideration. The requirement of considerat

on ig
discussed in Ch.3.

The objective test. In deciding whether the parties have reached agreemeny,
the courts normally apply the objective test,® which is further discussed a
para.2-003 below. Under this test, once the parties have to all outward appear.
ances agreed in the same terms on the same subject-matter,” then neither

generally,” rely on some unexpressed qualification or reservation to show that he

had not in fact agreed to the terms to which he had appeared to agree. Such

subjective reservations of one party therefore do not prevent the formation of 3
contract.”

2. THE OFFER

Offer defined. An offer is an expression of willingness to contract on speci-
fied terms made with the intention that it is to become binding as soon as it js

* Below, paras 2-156—2-166.

* Below, paras 2—-167—2-199.

* Howarth (1984) 100 L.Q.R. 265: Vorster (1987) 103 L.Q.R. 247; Howarth (1987) 103 1 (B
527; De Moor (1990) 106 L.Q.R. 632; Smith v Hughes (1871) L.R. 6 Q.B. 597, 607,

7 See Falck v Williams [1900) A.C. 176; Pagnan SpA v Fenal Products Led [1987] 2 Lloyd’s Rep,
601 at 610; Guernsey v Jacob UK Lid [2011] EWHC 918 (TCC), [2001] 1 All ER. (Comm) 1752
[41]; Global 5000 Ltd v Wadhawan [2011] EWHC 853 (Comm), [2011] 2 All E.R<{Comm) 190 &
[45]:; VIB Capital Plc v Nutritek International Corp [2013] UKSC 5, [2013] | ALE R 1296 at [140].
The objective test can apply, not only for the purpose of establishing the existenve of a contract, bt
also to determine the contents of an admitted contract: see Thake v Mauriz> [1986] Q.B. 644; Eyre
v Measday [1986] 1 All ER. 488 and Tekdata Interconnections Ltd v Amphenol Led [2009] EWCA
Civ 1209, [2010] | Lloyd's Rep. 357 at [15], [25], and [30]; and to,determine whether a contract had
been affirmed by agreement between the parties after the occuirence of an event which had
discharged both or one of them: Glencore Energy UK Ltd v Transworld Oil Ltd [2010] EWHC 141
(Comm) at [35], [56].

* The rule stated in the text does not apply in favour of a party who knows that the other does nol
assent to the terms proposed in a notice displayed by the former party: e.g. where an offer is expressed
in a language which the offeree, 1o the offeror’s knowledge, does not understand, in Geier v Kujaia,
Weston and Warne Bros (Transpori) Lid [1970] 1 Lloyd's Rep. 364; or where the course of dealing
shows that the offeree must have known that the offer was mistaken, in Hartog v Shields [1939]3 All
E.R. 566. See also below, para.2-004 at n.18. cf. in cases of mistake, below, para.3-022. But a party
who completes and signs a contractual document “cannot avoid its consequences by saying that they
did not read it or did not understand it”": Coys of Kensington Automobiles Ltd v Pugliese [2011]
EWHC 655 (QB), [2011] 2 All E.R. (Comm) 664 at [40] (where the reason for the signer’s inability
to understand the document was alleged to be that “she was an Italian speaker and the form was in
English™ (at [38])).

* See, e.g. Thoresen Car Ferries Ltd v Weymouth Portland BC [1977] 2 Lloyd’s Rep. 614; Maple
Leaf Volatility Master Fund v Rouvroy [2009) EWCA Civ 1334, [2010] 2 All ER. (Comm) 788 at
[10F; Air Studios (Lyndhurst) Ltd v Lombard Nerth Central Plc [2012] EWHC 3162 (QB), [2013] ]
Lloyd’s Rep. 63 at [5].
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; erson to whom it is addressed.'® Under the objective test of
acceple:n?::‘tzz };ppareni intention to be bound may suffice, l.e. the_ alleged
i 1-(:‘ (A,} may be bound if his words or conduct'? are such as to _mduce a
> able offeree to believe that he intends to be bound, even though in fact he
B such intention. This was, for example, held to be the case where a
- rnﬂiw had made an offer of a place to an intending student as a resu_ll of a
um\_ﬂj error'®; and where a solicitor, who had been instructed by his client to
cier;f: a claim t:m $155,000, by mistake offered to settle it for the higher sum of
5“;5 000."* Similarly, if A offers to sell a book to B for £10 and B accepts the
£§f r‘ A cannot escape liability merely by showing that his actual intention was
y ef'fer the book to B for £20, or that he intended the offer to relate to a book
L.;h{;l' than that specified in the offer.'®

ind of alleged offeree. Whether A is actually bound by an accep-
msct:ct:; ﬁifsr:;parcm off egr depends on the state of minq. of_ﬂlelaﬁlleged offerTc (B)C:1
1o this extent, the test of agreement is not .p}]rell)-' ohjt.zctwe. If B ar;tual y an
nably believes that A has the requisite intention, the objective test is
:::‘Ss%ed so that'B can hold A to hjs apparent offe!' even though A d1d_ ru:)ti,c
subjectiveld, have the requisite intention.'” Hewevgl} 1f‘B knr?ws tha_lt, in slfite g_
the objectivz appearance, A does not have the requisite intention, A 18 nohl.o cu; d;
the nhjertive test does not apply in favour of B as he knows the truth about A’s

w Air Transworld Lid v Bombardier Inc [2012] EWHC '24-:3» (Comm), I?.{].12] 1 Lloyd 7;5{(&%{349.
ot [75]; e.g. Starer v Manchester City Council [1974] 1 W.L.R. 1403; First Er!lerg% Ld .JC- m:
Hungarian Tnternational Bank Ltd [1993] 2 Lloyd's Rep. 195, 201; Glencore Eraerg)— U v lr['; X
Oil Services Lid [2014] EWHC 87 (Comm), [2014] 1 All E.R. (Comm) 5}3, wh_erel.: commumc;it‘nn
was held to be an offer as it was “intended to be capable of acceplance with a binding m?u:?_[g :;-.g
thereby concluded” ([at 59]; cf. at [67]): contrast André & Cie v Cook Industries Inc [1987] 2 . O)h :I
Rep. 463; Schuldenfrei v Hilton (Inspector of Taxes) [1998] S.T.C. 404 (statement that somethgg i .
been done, not an offer). For other illustrations of statements held HOE to amount to off ers, .rfee g f*srif]z\
I Lid v Lioyd's TSB Bank Ple [2010] EWHC 1233 (proposal forming part of a negotiating pag_-
age”); Global 5000 Ltd v Wadhawan [2011] EWHC 85? (Comm), [2011] 2 All E.R. {Cemlrgj at EE;]]
{applying the objective test: at [46]); [2012]) EWCA Civ L3._ [20]2! 2 A‘H ER. [Comrp} at [ ‘h‘
appeal dismissed on the different ground thiit there was “no serious issue to be tried as to the

i ged] contract . .. 7. :
cxﬁ?ﬁvﬂ ]&:;.;Iigaeg]fgnazia Messina & Co v Polskie Linie Oceam'c‘:ﬂe [1995] ZILIU}'(!'S-— Rep.
566, 571; Bowerman v ABTA Lid [1995] N.L.I. 1815; Covingron Marine .Ct‘.lrpuratfon v X_t;rmen
Shipbuilding Industry Co Led [2005] EWHC 2912 (Commy}, [2006] l_Ltc-yd s Rep. ‘I—LS alR[el ]513

12 For offers made by conduct, see below, para.2-005; The Aramis [198_9] 1 Lloyd's ep.g:; 1
{where the objective test was not satisfied); G. Percy Trentham Lid v Archital Luxfer Lid [1993]
Lloyd's Rep. 25, 27.

‘-'fifai? v University College Salford (No.2), The ﬁme;. N(;:;}mber 23, 1993.

% O.T. Africa Line Ltd v Vickers Plc [1996] 1 Lloyd’s Rep. ’

i g’.TCiiTravmciai Estates Ple v Melrd!am Investors Assurance Co Lid [1983] COFN.L.R. lSIE'.
cited with approval in Whirraker v Campbell [1984] Q.B. 318, 327, in Food Corp o{,'ﬂdm v ;nu‘gz:a
Shipping Corp (The Antclizo) [1987] 2 Lloyd's Rep. 130, 146, affirmed [1988] 1 W.L.R. 603 and in
O.T: Africa Line Ltd v Vickers Plc [1996] 1 Lloyd’s Rep. 700, 702.

1 Paal Wilson & Co A/S v Partenreederei Hannah Blumenthal (The Hannah Blumenthal) [1983]
1 AC. 854, 924, -

" André & Cie SA v Marine Transocean Lid (The Splendid Sun) [1981] 1 Q.B. 694, as explained
in The Hannah Blumenthal, above; Challoner v Bower (1984) 269 E.G. 725; Tankre‘demi A.’!J:Enlzerf
GmbH v Frahuil SA (The Multibank Holsatia) 2 Lloyd's Rep. 486, 493 ( subjective
understanding™).
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B CHaP. 2—THE AGREEMENT

actual intention.'® There are other permutations. If B does not know, but nghttq.
have known that A does not have the requisite intention, English law gives
clear answer.'” However, there are suggestions that B will not be able 1o holg ;
to his apparent offer.? It is also possible, although highly unlikely, that A and
unknown to each other, both have the same requisite intention but a reasonghle
third party would not have thought they did, or would have thought that they
the requisite intention in respect of a different term. There is no authority on syeh
a case, but it is submitted that where A and B reach agreement on term X by he
unexpressed intention of both is that this means Y, the parties should be held o
a valid contract for Y although a third party’s objective interpretation is that the
agreement is for X.*' Lastly, B may have simply formed no view on the questijgn
of A’s intention, so that B neither believes that A has the requisite intentiop nor
knows that A does not have this intention. This situation has given rige to g
conflict of judicial opinion. One view is that A is not bound: in other words, the
objective test is satisfied only if A’s conduct is such as to induce a reasonable
person to believe that A had the requisite intention and if B actually held thy
belief.”* The opposing view is that A is bound: in other words, the objective feg
is satisfied if A’s words or conduct would induce a reasonable person to belieys
that A had the requisite intention, so long as B does not actually know thyt A
does not have any such intention.Z> However, it is hard to see why B should he

'® Ignazio Messina & Co v Polskie Linie Oceaniczne [1995] 2 Lloyd's Rep. 366, 571: O.T. Africa
Line Ltd v Vickers Ple [1996] 1 Lloyd’s Rep. 700, 703; Covington Marine Corporation v Xianey
Shipbuilding Industry Co Ltd [2005] EWHC 2912 (Comm), [2006] | Lloyd's Rep. 748 at [45]
(“Subject only to actual knowledge on the part of the buyer [the offeree] that no offer was intended™ )
HSBC Bank Pic v 5th Avenue Partners Lid [2007] EWHC 2819 (Comm) at [1 17] (objective pringin.«
“not engaged” where absence of any intention to vary an existing contract was known to both D ties -
affirmed on other issues [2009] EWCA Civ 296): and see the authorities cited in n.23, belvw. Tne
passage of the text ending with n.18 is evidently that in the 30th edition of this book to whigh
approving reference is made in Anrill v Dresdner Kleinwort Ltd [2012] EWHC 1189 408 at [130).
[154], affirmed: [2013] EWCA Civ 394, [86]. See further on the mistake of term kntwa to the other
party at paras 3-018, 3-022, 3-035, and rectification for unilateral mistake as to-lerms at paras
3-069—3-076.

" In Merrill Lynch International v Amorim Partners Lid [2014] EWHC 74 QB at [54] Hamblen
J. said that a mistake will only give rise to relief if it was known to the othor party, but the point does
not appear to have been argued and the mistake was in any event nots to-he terms of the contract
see below, para.3-023,

* See Centrovincial Estates Ple v Merchant Investors Assurance Co Lrd [1983] Com. L.R. 158;
O.T. Africa Line Lid v Vickers Ple [1996] 1 Lloyd’s Rep. 700 at 703, where Mance J. said that the
objective principle would be displaced if a party knew or ought to have known of the mistake,

*' See below, para.4-068.

* The Hannah Blumenthal, above, as interpreted in Allied Marine Transport v Vale de Rio Doce
Navegageo SA (The Leonidas D.) [1985] 1 W.L.R. 925; Beatson (1986) 102 L.Q.R. 1; Atiyah (1986}
102 LQ.R. 363; Gebr. van Weelde Scheepvaart Kantoor BV v Homeric Marine Services (The
Agrabele) [1987] 2 Lloyd’s Rep. 223, especially at 235; cf. Cie Frangaise d’Importation, ete., SAv
Deutsche Continental Handelsgesellschafi [1985] 2 Lloyd's Rep. 592, 597; Amherst v James Walker
Goldsmith and Silversmith Ltd [1983] Ch. 305. The view that, in the third of the situations described
in the text above, there is no contract is referred to with approval by Andrew Smith J. in Maple Leaf
Volatility Master Fund v Rowvroy [2009] EWHC 257 (Comm), [2009] 1 Lloyd’s Rep. 475 at [228}
affirmed [2009] EWCA Civ 1134, [2010] 2 All E.R. (Comm) 788 where Longmore L.J. at [22] paid
“tribute to the careful and thorough judgment of Andrew Smith J”.

* Excomm Ltd v Guan Guan Shipping (Pte) Ltd (The Golden Bear) [1987] 1 Lloyd’s Rep- 330,341
(doubted on another point in para.2-069, n.351 below, and see para.2-006, n.32); this view wis
approved in The Anrclizo [1987] 2 Lloyd's Rep. 130, 143 but doubted at 147 (affirmed [1988] |
W.L.R. 603 without reference to the point); and semble in Floating Dock Ltd v Hong Kong and
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i itive belief in A’s (apparent)
ected in thi ituation. Where B has no positive bell _ [ .
. 'Ed (lonbléngoilnl:i he cannot be prejudiced by acm:gl in re[lll]an;:e lo; ::atlllg :}s
e itted that the objective test should not apply to the 1as -
; f?re Sub(?slén?:l sho?ﬂd makg no difference whether B’s state of mind amounts
N;l;rgnugg of, or merely to indifference to, the truth.
o

duct as offer. An offer may be addressed either to a sg;ciﬁed p;,;s:agz 2005
e ; the world at large; and 1t may

i ifi of persons or to the wo :

- gpecme: Errgrlég) orpby conduct. At common law, a person who had con

L “ d different goods (or a different quantity) might

d tendere !
=< mdi?el:idg?r;}d I':I;l-:i an offer by conduct to sell the goods which he had
g;—-coBSl

24 It seems that an offer to sell can still be made in tiI‘ns way, thgughﬂt;);
1e0i n:d against “inertia selling” the dispatch of goods mlhof?l at ysgnﬁ
kg:slatlm:naﬁ amount to a gift to the recipient, rather than to an offer to sell.
equest
i i 2-006
the further question whether
ivity as an offer. A number of cases raise :
Infm;:;:?::t” from which an offer may be inferred can Iakeb&]f: :3?;,;’3
%h;g;ﬁc? Tie'issue in these cases was whether an a,r,feemem to su mlh guer
| abvég.n;a c':AJuld be said to have been “abandoned” by long g;hf:lz::_]:,.r_l:S wmflzjriia b
B Dol i i had taken any steps in _
T el f time, neither party s e ar :
a -lﬁf!; I ;O?nncases of “inordinate and inexcusable delay of this kmd,t_ar;:;s
e s ilave a statutory power to dismiss the claim fozrwam ff pr(;sec:li ur}n .
::r'fsirsm;so open to the parties expressly to provide for “lapse of the clai
i

s Rep. 65, 77; The Multibank Holsatia [1}933] 2 Lluydl's Re;: i?i:
200 (“at least did not conflict with [B’s] subjective undersimding"}; Ra:-gggopjelg‘aﬂ::;i it
B -ﬁ' wNﬂui ation Inc (The Maritime Winner) [1989] 2 Lloyd's Re[_:. i ;mn o Em’ o
J'dl' N di gt‘um in Furness Withy (Australia) Pty Lid v 1'fi'era{ D!s.r_n u () A P
lnmguag?}-J JELIQfE:{I?l] 1 Lloyd's Rep. 236, 242 goes even further m“suggestmg that there may
Wﬁm o (a1 [pm]a;gm?dg? - “ﬁi;niz?tf 5101-1 (1919] 2 K.B. 722; Greenmast
2 15 L.J. Ex. 200; cf. Steven ¥ i . _ :
Sh;mn Eﬁncujgfqujﬁf }_ian et Cie. SA (The Saronikos) [1986] 2 Lloyd's Rep. 277; Confetti Records
Bl bisic U L 20 EWIS-[?:'12??&&%35:&222}5&%&%@%334} (implementing Direc-
ion {Distance Selling 2000 ! L
;ﬁ;gcmf:':rso ;fzc?zr?l:n;;ag Unsolic 'llned Goodsc and Services Act 191[} _a.nd 24 (:;da;'ge;drecuny:
Consumer Pmte%lion from Unfair Trading Regulations 2008 (S1 20[}3:": _7;0;{, la)s aanI{IlISch ke
sumer Protection (Amendment) Regulations 2014 (SI 2014I§TD} regs 2-4), - mn-e]-:dmem 3
see also reg 3(4)(d) and Sch.1 para.2% of the 2008 Regutpanons,_abur{sl;fzf‘“f;“ﬁmmhcmceumon ot
i I 2008/1277)., see Consumer Protechion - pe
fﬂﬁﬂal%ﬁiggn;égminns 2013 (S1 2013/3134) n:g.j-g, Dufth:l:.f: Iligzg}ul;l;fn;ze;g;gle;;é
below, 815338191, For further amendments of t . lator
R&nmﬁngnmfi Slifioods and Services Act 1971) (Directory Entries allud(é)lcm;::icfo(r:é’:gnzwme;
;ha&r 2005 (SI 2005/55) and Unsolicited Goods and Services Acl' {9? ;,;fs[ e
{Amendment) Regulations 2003 (SI 2005/148). Normally, theus;z ggzlrs:;oz:d a;f a2
would oods were dispatched in response 10 jer’s 2 i | \
'illmurgta:gepli;:l?ﬁ %;.rder- ‘;I}ut !.hei-parzjght apply where the qualitative or quantitative difference
“between what was ordered and what was sent was extreme. S S Ril
* % Arbitration Act 1996 5.41(3), replacing Arl:;lirau(;: u:‘::; ;9;% ;.;3&1 I;l;‘icchg;ns ok ;im b
| e ?ﬂcmﬁﬂl 3 . des Phosphate (The Boucraa) [1994] 1 AC
Mamashita-Shinnihon S.5. Co Lid v L'Office Cherifien ih ame principles to the power o dismiss
486, and that the court would (mutatis mutandis) apply U :;:i i a?l R
 arbitration proceedings as those which g::-vern_the dismis: s
' James Lazenby & Co v McNicholas Construction Co Lid [ LR.

- Shanghai Bank Ltd [1986] 1 Lloyd’
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former guestion, in the affirmative, Jack J. said that the situation coulq
analysed in two ways. The “most straightforward” analysis was thap «
delivery of the transparencies accompanied by a delivery note is to be treated g
an offer which was accepted by the acceptance of the transparencies and their
onward transmission.”.** On this view, the faxed TeqQuUEsts are no more thy,
invitations to treat, presumably because of their lack of certainty as to the terms
of the contract. The second, and “equally viable™ analysis was that “the faxeq
requests for transparencies to be submitied were offers to submit them oy the
usual terms of the delivery notes, which offers were accepted by the submissigy
of the transparencies accompanied by the notes” .+

On this view, the required degree of certainty was supplied by “an establigheq
course of dealing on the terms of the delivery notes” .*3

A communication by which a party is invited to make an offer is commonly
called an invitation to treat. It is distinguishable from an offer primarily becayge
it is not made with the intention that it is to become binding as soon as the person
to whom it is addressed simply communicates his assent to its terms. A statemep
is clearly not an offer if it expressly provides that the person who makes it is ngp
to be bound merely by the other party’s notification of assent but only when he
himself has signed the document in which the statement is contained.*®

Wording not conclusive. Apart from cases of the kind just described, the
wording of a statement does not conclusi vely determine the distinction between
an offer and an invitation to treat. Thus a statement may be an invitation to trcaf
although it contains the word “offer”*’; while a statement may be an offip

although it is expressed as an “acceptance,”** or although it requests the peson
to whom it is addressed to make an “offer”.4°

" The point that use of fhe word
“offer” in a document does not conclusively determine its legal nature s

illustrated by Datec Electronic Holdings Lid v United Parcels Iid® where
carriers of goods had issued standard terms, clause 3 of which stated that the
carriers did not “offer carriage of goods™ except subject to specified restrictions,
one of which was that the value of any package was not t¢ eliceed $50,000. After
the shippers had indicated their acceptance of these ternis, they “booked” a
number of packages; these were then collected trom their premises by an
employee of the carriers who was unaware that the value of each package
exceeded $50,000. The House of Lords rejected the argument that there was no
contract because the carriers” “offer” to carry could not be accepted by tendering
packages which were not in conformity with that offer.>' Both the Court of

4 At [63].

“ At [64].

AL [64].

*® Financings Ltd v Stimson [1962] 1 W.LR. 1184.

*7 Spencer v Harding (1870) L.R. 5 C.P. 561: Clifton v Palumbo, above, para.2-007, n.36; iSoft
Group Ple v Misys Holdings Lid [2003] EWCA Civ 229, [2003] All ER. (D) 438 (Feb).

** Bigg v Bovd Gibbins Ltd [1971] 1 W.L.R. 913, (1987) 87 L.Q.R. 307.

“* Harvela Investments Lid v Royal Trust Co of Canada (C.1.) Ltd [1986] A.C. 207.
50 [2007] UKHL 23, [2007] 1 W.L.R. 1325.
! See below, para.2-031.
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415 and the House of Lords> approved the view at first instance thg:, Tl'hh:
e ffer” from clause 3 had not been used in its technical legal sense.
B Oth ackages were not in conformity with clause 3 did not prevent the
B ion Ef a contract.> In the words of Lord Mance, “the more natural
B \Oafas that “the whole of clause 3 provides a cumr_aﬂu.al regime
1“fﬁren?en the carriage of non-conforming goods™.*® One qnaiy'51,-s- is that th;
gﬂﬂ:‘m!nc in clauscc}‘n could, in spite of the use of the word "of_fer , be regarc_ie
| 'nvi;ation to treat, while the shippers’ tender of non-confprmmg
i anl regarded as an offer to enter into a contract for the carriage of
o fIa'lichgwas then accepted by the carriers” conduct of collecting tt}e
mof:sg?[%?ss i\;terpralation is also suppo}ted by other provisiﬂn? of claus;;arlf;:i I:gl
icn itling the carrier to “suspend” the carriage of non-con
Cu:;:('i ﬁ(;i:?neqn tﬂ]:clalzﬁippers liable for charges in respect of such gc-(i-fii.o ﬁﬁz
d, on the other hand, have been no such acceptance by the carriers e
wtﬁm‘wing of the non-conformity of the goods, they had refused to collect them;
i;g:e would Tiave been “no contract”.>*

Disan:tion between offer and invitation to treat. A§ tl_le 1_:l1scussmnl liI;
. Ud? above shows, the distinction between cffer anald invitation to treat
p:&d- hard to draw, as it depends primarily on the elusive criterion of the mtetnt;)gg

b ki in i i in stereoty
stion. But, in certain
: erson making the statement in questior - :
:itmt;?m?s the distinction is determined, at least prima f_acm,bb} ru]t:ﬁ:l; Lz;\:nf:cot;
! i 7 evi f contrary intention; but in
can be displaced by evidence o ontrary WL
:11:}: evidence Ih]::-,y will determine the distinction bElWEBI:l offeg t:lind 1n31: léitr::.c;nﬂtlz
i i m
i thout reference to the intention of the
treat, and they will do so wi ; ( g
is i the cases of auction s
ent. This is true, for example, in f aucti _ )
ﬁiﬁw displays. These and other illustrations of the distinction are discussed in
paras 2-011—2-024 below.

Display of goods for sale: general rule. As a general n&Ie, a qlsplf:grzgng;o:;
ice i i i n a shelf in a self-service s
at a fixed price in a shop window™ or o - 1 a self R
invitati - display is an invitation to the cu er |
invitation to treat and not an offer. The : IStC
make an offer, which the retailer may then accept or reject. Thf]:rfa is J‘t:]:i;(:]acll
support for the view that an indication of the price at which petrol is to

#[2005] EWCA Civ 1418, [2006] 1 Lloyd’s Rep. 279 at [15].

= [2007] UKHL 23, [2007] 1 W.L.R. 1325 at [24].

*[2005] EWHC 239, [2005] 1 Lioyd’s Rep. 470 at [118].

= [2007 L 23 at [23]. k-

"'{2%7]] EﬁL 23 at {251: cf. [2005] EWCA Civ 1481, [2006] | Lloyd's Rep. 279 at [16].

“7[2007] UKHL 23 at [23].

i KHL 23 at [9]. _ e

59 [ﬁ;.gfﬁlnﬁ.-.’ﬂmpm:tlgﬂld») 6 C. & P. 499, 500; Fisher v Bell [1961] 1 QB 39-} tag'tuajb‘tin::c:s;gg
reversed by Restriction of Offensive Weapons Act 1961 s.1; contrast Cnmfnall l-u'»t[l;f-fIé i
S.4A(1), as inserted by Offensive Weapons Act 1996 s.6: this refers only to sel]‘mg_}.l 1c_‘ e
’Mﬂddf.;on [1943] 1 AN ER. 315,317 may perhaps suggest that a shop window display is a !
See also Winfield (1939) 55 L.Q.R. 499, 516-518. 2 ”

L] Phamal?ce?uic&zi Sog:'m» of%mar Britain v Boots Cash Chemisis (Somhen_:} udé}'ggil ;0?133
810; of. Lacis v Cashmarts Lid [1969] 2 Q.B. 400; Davies v Leighton [1978] Cmn..L‘ ; :!-.IS; e
conirary view, see Ellison Kahn (1955) 72 S.A_L.L 246, 250-253; Lasky v Economic Grocery Stores,
319 Mass. 224: 65 N.E. 2d 305 {1946).
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at a filling station is likewise only an invitation to treat,*! the offer to buy bej

made by the customer and accepted by the seller’s conduct in putting the peye
into the tank.®> But this analysis hardly fits the now more common situatiop i
which the station operates a self-service system®; for once the customer has

petrol into his tank, the seller has no effective choice of refusing to dea]
him.

Puy
With
Display of goods for sale: exceptional cases. The general rule stateg i
para.2-011 above relating to shop and similar displays is well established; by it
can be excluded by special circumstances: e.g. if the retailer has stated unequiyg.
cally that he will sell to the first customer who tenders the specified price,
distinction between an offer and an invitation to treat depends, in the last regon
on the intention of the maker of the statement®; and where his intention o be
bound immediately on acceptance is sufficiently clear a shop window or ghelf
display may be an offer. For example, a notice in a shop window stating that “Wa
will beat any TV price by £20 on the spot” has been described as “a continuine
offer™.®® The customer may, indeed, still lose his bargain since the offer can be
withdrawn at any time before it is accepted®®; but if it is so withdrawn the Person
displaying the notice may incur criminal liability under legislation passed for the
protection of consumers.®” In the case of a self-service shop, acceptance of any
offer that might be made by the terms of the display would normally take place,
not when the customer took the goods off the shelf, but only when he did some
less equivocal act, such as presenting them for payment.*® |

Other displays. The principles stated in paras 2-011 and 2-012 above 2ax
also apply to other displays. Thus, where a menu is displayed outside 2 reowe

rant, or handed to a customer, it seems that the proprietor only mialcs an
invitation to treat,*® the offer coming from the customer. On the other and, a

' Esso Petrolewm Ltd v Commissioners af Customs & Excise [1976] 1CWALR. 1,5, 6, 11;
Richardson v Worrall [1985] S.T.C. 693, 717.

% Re Charge Card Services [1989] Ch. 417, 512 for acceptanca by conduct, see below,
para.2-029.

* cf. below, para.2-013 at n.70.

* Above, para.2-008,

5 R. v Warwickshire CC, Ex p. Johnson [1993] A.C. 583, 588,

% Below, para.2—(093.

“"Under the Consumer Protection from Unfair Trading Regulations 2008 (SI 20081277
reg.3(4)(d) and Sch.] para.6, a trader (as defined in reg.2, as amended by reg.2 the Consumer
Protection (Amendment) Regulations 2014 (SI 2014/870)) commits an offence if he “makes an
invitation to purchase products at a specified price™ and then refuses to show the advertised item to
consumers or refuses to take orders for it, though only if he does so “with the intention of promoting
a different product (bait and switch)”. A misleading price indication could also conceivably amount
to deceit. And see below, para.2-017.

% See Lasky v Economic Grocery Stores, above, m.60. An alternative possibility is that the
acceptance may take place before such presentation of the goods but be subject until then-to the
customer’s power Lo cancel: see Gillespie v Great Atlantic & Pacific Stores, 187 S.E. 3d 441 (1972%
Sheeskin v Giant Food Inc, 318 A 2d 874 (1974). cf. B. v Morris [1984] A.C. 320 where taking goods
off the shelf of a self-service store and changing the price labels was held to be an “appropration”
within Theft Act 1968 5.3(1); but it does not follow that at this stage there would for the ;:-ln‘posﬂff
the [aw of contract be an acceptance even if the shelf-display amounted to an offer: see R. v Moris
[1984] A.C. 320, 334.

“ cf. Guildford v Lockyer [1975] Crim. L.R. 235.
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..o at the entrance to an automatic car park may be an ‘offer which can be
e by driving in?; and a display of deck-chairs for hire has been held to
;Ewple{fjfcr}r“ There is no perfectly general answer to the question whether such
e - a;é offers or invitations to treat; the answer depends in each case on the
;msplay - with which the display was made.™ In University of Edinburgh v
:mm% a notice displayed by a landowner on its land stated that any persons
Jomﬁ'gdethcir cars there without permit would be liable to a “fine” of £30 per day.
R t who had so parked his car was held liable for the specified amount as
¥ mﬂwg Scl amounted to an acceptance™; so that it must have been assumed that
e l:: was an offer. However, with respect, it is open to question 'fwheﬂler the
wHlmwer had any objective intention to enter into a contract with persons
IMd?“:l without permit. Rather, the landowner’s intention seems to have been to
ﬁn;nauahorised parking. The point could be significant if an action had been

prought against the landowner, €.g. in respect of loss of or damage to the car.
(=

Advertisements: bilateral contracts. Advertisemf:ntg in_tended to lead to the
making of hilateral contracts tend to be regarded as invitations to tre:a;.:.f Tﬂus a
pewspapsi advertisement that goods are fc_r sale is not gcn;rally an o f?r [ a;l
advertiserient that a scholarship examination will be held is not an offer h-:: .
candidzte™; and the circulation of a price list by a wine merchant has been he
.l to be an invitation to treat.”” It has been said that, if such statemertll!s w;fz
ﬁérs, a merchant could be liable to everyone who purpcrted_ to accept ! 151]0 o
even though his stocks were insufficient to meet the requ_lreme_nts 0 bi B
“geceptors”.”® But this result would not ne-_c?ss‘a}nl}f follow; for it can o
strued as an offer that is “subject to avallabl_lu},f ", and so expires as so0n as o
merchant’s stock is exhausted. There is, again, no absolute rule det.ern_nm_ng e
character of advertisements of bilateral contracts: th:-:-_:,' are normally 1_1w1tatéqns '{0
treat, but they may be offers if the advertiser’s intention to be bound immediately
on acceptance is sufficiently clear.”™

" Advertisements: unilateral contracts. T-.:m reasons support the position that
advertisements intended to lead to the making of bl]atc{a] contracts are cdmrlh
monly regarded as invitations to treat. Fifst. such Iadvemsemems often llea tho
further bargaining, e.g. where a house is ad'-:femsed for sale. Sccpnd :}ff :hi
advertiser may legitimately wish, before becoming bound, to assure ]:u_rnse d:
the other party is able (financially or otherwise) to perform h1§ ol':-i]ganons un - iy
any contract which may result. Neither of these reasons applies in the case of a

™ Thornton v Shoe Lane Parking Led [1971] 2 Q.B. 163, 169.

" Chapelton v Barry UDC [1940] 1 K.B. 532.

T of, the cases discussed below, para.2-018.

#2005 S.L.T. (Sh Ct) 63. G0

™ " - ) .

7 i:n:};:;ﬁe}ﬁiﬁfl%a] 1 W.L.R. 1204; contrast Lefkowitz v Great Minneapolis Surplus
Stores, 86 N.W. 2d. 689 (1957).

" Rooke v Dawson [1895] 1 Ch. 480.

" Grainger & Son v Gough [1896] A.C. 325.

™ Grainger & Son v Gough [1896] A.C. 325 at 334.

™ef. the cases discussed below, para.2-018.
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1. In GENERAL

=

ontractual incapacity. The incapacity of one or more of the contracting 9-001
s may defeat an otherwise valid contract. Prima facie, however, the law
es that everyone has a capacity to contract; so that, where exemption from
ility to fulfil an obligation is claimed by reason of want of capacity, this fact
must be strictly established on the part of the person who claims the exemption.
English law, three classes of individuals are subject to some degree of personal
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contractual incapacity.' These are minors,” persons lacking the requisite
capacity® and drunken persons.* Abnormal weakness of mind short of such
mental incapacity as prevents a person understanding the nature of the transac.
tion, or immaturity of reason in one who has attained full age, or the mep
absence of skill upon the subject of the particular contract, affords in itself pg
ground for relief at law or in equity,” although in certain cases, undue influences
or unconscionable dealing by the other party” or (perhaps) inequality of bargaip.
ing power may permit the transaction to be set aside as inequitable.® Moreover,
illiteracy and unfamiliarity with the English language are not to be equated with
disabilities like mental incapacity or drunkenness. According to Millett [ ] in
Barclays Bank Plc v Schwartz,” although all four conditions are disabilities which
may prevent the sufferer from possessing a full understanding of a transactipp
into which he enters: '

o

. menial incapacity and drunkenness [may] not only deprive the sufferer of
understanding the transaction, but also deprive him of the awareness that he [does] ng;
understand it”, I

which is not the case as regards an illiterate or a person unfamiliar with English,
Again, however, such a person may in an appropriate case claim that the
transaction be set aside as a harsh and unconscionable bargain.'® ]

Consumer protection and vulnerable consumers. Modem consumer pro-
tection legislation sometimes requires a court to take into account the limited
understanding of consumers of the contracts which they enter with traders in
determining whether a consumer is to be protected. L

9-003 Unfair commercial practices: “mental infirmity” or impairment of juds- :

ment of consumer. So, under the Consumer Protection from Unfair Viuding

' At common law, a married woman could not in general enter into a contract er her own account
either with her husband or with a third party, but successive statutes from 185710, 1949 progressively
removed this incapacity (although an agreement between spouses may be Feld not to be a contract on
the ground of a lack of intention to create legal relations: above, paral 2i78—2-179). However,
some uncertainty remains as to the liability of a wife in respect«ofa eontract concluded with her
husband before marriage, this turning on whether or not the Law\Reform (Married Women and
Tortfeasors) Act 1935 s.1(c) reversed the effect of the decision in Butler v Butler (1885) 14 Q.B.D.
831 (affirmed on a different point (1885) 16 Q.B.D. 374). It is submitted that the broader reading of
the 1935 Act so as to remove from the law this last vestige of the peculiar treatment of married
women's contracting is the more likely given “society’s recognition of the equality of the sexes™
Barclays Bank Ple v O'Brien [1994) 1 A.C. 180, 188, per Lord Browne-Wilkinson (though this
observation was made in another context).

2 See below, paras 9-005 et seq.

* See below, paras 9-075 et seq.

4 See below, paras 9-105—9-106.

5 Osmond v Fitzroy (1731) 3 PWms, 129; Lewis v Pead (1789) 1 Ves. Jun. 19 and see Baillﬁ
(1987) 103 L.Q.R. 118.

¢ See above, paras 8-057 et seq.
| " See above, paras 8-130 et seq.

% See above, para.8-143. Y.

* The Times, August 2, 1995; Hambros Bank Lid v British Historic Buildings Trust [1995] NEC
179.

' Above, para.8-130.
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i smisleading action”, “misleading omission™ or are “aggressive”,
contained in a leg
Iﬂﬂ' alia,

While

inform

In GENERAL 9003

jations 2008, unfair commercial practices by a trader towards a consumer

rohibited if they fall under a general test of unfairness, if they constitute a

or if they are
islative list.!" Under the general test, a court must consideF,
whether a business’s commercial practice “materially distorts or 1s

» 12

ely to materially distort the economic behaviour of the average consumer .
in general the average consumer is understood to be “reasonably well

ed, reasonably observant and circumspect™,' it is also provided that:

In determining the effect of a commercial practice on the average consumer—

(a) where a clearly identifiable group of consumers is particularly vu]r_:erai?lc to Fhe
practice or underlying product{''] because of their mental or physical infirmity,
age or credulity in a way which the trader could reasonably be expected to

foresee, and
where the practice is likely to materially distort the economic behaviour only of
that group,

(b)

P a reference-1n e average consumer shall be read as referring to the average member

b of that 3'1'“5-“15

y
-

"‘i:t_gq ~iinition is also relevant to the commission of a misleading statement or

. omassion.

16 Moreover, in relation to “aggressive commercial practices”, it is
grovided that a court must take into account in determining whether the }rader
\es “harassment, coercion or undue influence” whether the trader exploited:

|.J"a|1y specific misfortune or circumstance of such gravity as to impair the Ct_m!sume!"s
 judgment, of which the trader [was] aware, to influence the consumer’s decision with

 megard [0 the product.”"”

or the Consumer Protection from Unfair Trading Regulations 2008 as origi-
ly made, the commission of an unfair commercial by a trader had no effect on
he validity of any contract concluded by the trader with the f:onsumer,'“ but in
2014 the 2008 Regulations were amended so as to create new rights of redress for
snsumers in respect of misleading statements and aggressive commcrc:a_l prac-
ces,”” a right “to unwind” the contract, or o a “discount”, and a right to

The Consumer Protection from Unfair Trading Regulations 2008 (S1 2008/1277) (2008 Reg-
! 5 (SI2008/1277)") regs 3, 5-7, and Sch.1 as amended by Consumer Protection (Amendment)
ns 2014 (ST 2014/870). On these regulations generally, see Volll, paras 38-145 et seq.
2008 Regulations (SI 2008/1277) reg.3(3)(b).
2008 Regulations (ST 2008/1277) reg-2(2).
~ M Product” is defined by the 2008 Regulations: see reg.2(1) and VolII, para.38-156.
~ 2008 Regulations (SI 2008/1277) reg.2(5).
*2008 Regulations (SI 2008/1277) regs 5 and 6.
2008 Regulations (SI 2008/1277) reg.7(2)(c). : :
2008 Regulations (SI 2008/1277) reg.29 (as originally enacted) provided that “an agreement
I niot be void or unenforceable by reason only of a breach of these regulations”.
The Consumer Protection (Amendment) Regulations 2014 (51 2014/870) reg.3 inserting new Pt

into the 2008 Regulations. These changes were brought into force as from October 1, 2014.
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the term is confined to necessary goods and services supplied to the mingp
another, it extends to contracts for the minor’s benefit and in particular
contracts of apprenticeship, education and service.*® It has long been custq

for a distinction to be drawn between these two classes of contract and jt remaipsg
convenient for the purposes of exposition, but it is doubtful whether any practicg
importance still attaches to it. To these common law examples must be addeq

special treatment of settlement or compromise agreements made by a chilg and
approved by the court under CPR r.21.10.*°

Deeds. In general a minor is bound by a deed to the same exte
be bound if the promise contained in the deed were parol. He is,
on a deed which contains a promise to pay for necessaries.*®

nt that he woyjq
therefore, liahja

(b) Contracts Binding on a Minor

(i) Liability for Necessaries

Liability for necessaries. Executed contracts for “necessary” goods ang
services were binding on a minor at common law,*' though this does not mean
that the minor will be liable for the price of the goods or services as stipulated 2
The common law was partially codified in relation to the sale and delivery of
necessary goods by the Sale of Goods Act 1893.%® Less clear is the position of
executory contracts for necessaries.** The meaning of “necessaries” is an

extended one for this purpose, by no means being confined to “necessities™ in the
ordinary sense.

Meaning of necessaries. Such things as relate immediately to the person of
the minor, as his necessary food, drink, clothing, lodging and medicine, are
clearly necessaries for which he is liable. But the term is not confined to suck
matters only as are positively essential to the minor’s personal subsistence (v
support; it is also employed to denote articles purchased for real use, so long as
they are not merely ornamental, or are used as matters of comfort or convenience
only, and it is a relative term to be construed with reference to the ivipur's age
and station in life.** The burden of showing that the goods suppiied are neces-
saries is always on the supplier:

3 Wharton v Mackenzie (1844) 5 Q.B. 606; Peters v Fleming (1840) 6 M. & W, 42, 46; Cowern
v Mield [1912] 2 K.B. 419, 422.

** Walter v Everard [1891] 2 Q.B. 369; Roberts v Gray [1913] 1 K.B. 520, 525, 528, 529; Shears
v Mendeloff (1914) 30 TL.R. 342,

* Below, para.9-035,

** Walter v Everard [1891] 2 Q.B. 369. As to the effect of a disposition of property by deed, see
below, paras 9-072—9-074,

*! Peter v Fleming (1840) 6 M. & W. 42; Ryder v Wombwell (1868) L.R. 4 Ex. 32. See below.
para.9-014 as to the position of executory contracts for necessaries.
“* Below, para.9-013.

52 (now Sale of Goods Act 1979 s.3). cf. Mental Capacity Act 2005 5.7, below, paras
9—095—9-096,

* See below, para.9-014.

“* Peters v Flemming (1840) 6 M. & W, 42; Ryder v Wombwell (1869) L.R. 4 Ex. 32; Nash v Inman
[1908] 2 K.B. 1.
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<o shewn that the goods were suitable to the condition in lifF of the mfantl. he [the
“H: w;gan] must then go on to show that they were suitable to his actual requirements
frades

at the time of the sale and delivery.”*®

th i i lied with the goods in
Th t that the minor was already sufficiently supplic g

u:ﬁmf \{rz;(l:] defeat any claim against him*’ even though this fact was unknown
que

10 the gupp]ier.m

Contracts for necessaries must be beneficial. It has been held th}a;n e;;e;n g
ct for necessaries will not be binding on the minor if it co;etam;d :lrsbe “a

ive terms so that the contract, taken as a whole, cannot be said 1o =
i s benefit.*® So, for instance, in Flower v London & North Western Ry
ﬂwﬁmii? ?.vas held that a contract of carriage (though clea:ll}f a necessary 1111 the
Qa stances) was void as against the minor because Il conta1an ac 311;,6
- ine the defendants from liability for injury to the minor even if caused by
S cg-s However, it is submitted that any judgment of the c-ver.all beneficial
L rs;e! prcjud‘icial) effect of a minor’s contract for necessaries sl_muld be
I:c"r C{;Ev:ftcr fhe application of any relevant legislation governing the fairness of
. So, for example, since 1977 a contract term purporting to fm_:iude a
Lemm'i,ss ]iability .f‘:( personal injuries and death caused by neghgenct:,e lisl ll?jcffﬁz.;
e in law)sand many types of terms in consumer contracts may be he
tg:ding" o3 minor/consumer as unfair.>*

contra

i ion 3 of the Sale of Goods
s.onity for goods “sold and delivered”. Section :
EII]:[;‘;:ﬁeplac?ng 5.2 of the 1893 Act) provides that where necesEanes are :sol,c,l
i:d delivered to a minor he must pay a reasonable price f:or them. Nece_ssanesd
‘am defined by s.3(3) as goods suitable to the condition (1111 ]_:lfe of 'Itflhe rruno; ?\20
i i i d delivery. There ar
tual requirements at the time of th;: sale_ an ¥
::lci.fgf:sul?cpoints aiqn'sing out of the impact of this section on the common ]avir) :tﬁ:;l;
i irst, it i in whether a minor can
e not yet been resolved. First, it is uncertain w mir
];h:‘trﬂe on zn executory contract for the purchase of necessaries; and, s_econf:};l};.
where such a contract is executed by the delivery of the g:oods to the _mmorl: i ;
uncertain whether the goods must be necessary for the minor at the time of sale
as well as at the time of delivery.

Executory contracts for necessary goods. Section 3 of the Sale 01: _Gzods
Act 1979 deals only with the case of necessary goods sold and delivered; it does

# Nash v Inman [1908] 2 K.B. 1, 5, per Cozens-Hardy M.R., Maddox v Mi’ifggsg? }hl'_:!e.r&v

§738: Harrison v Fane (1840) 1 M. & G. 550; Brooker v Scott (1843) 11 M. . 67; R
.R. 4 Ex. 32. ! '

%:’w;::iiluiﬁgit Tove (1884) 13 Q.B.D. 410; Johnstone v Marks (1887) 19 Q.B.D. 509; Nash v
Tnm 1908] 2 KB. 1.

"a.;a[mes .]i Co v Tove (1884) 13 Q.B.D. 410; Johnstone v Marks (1887) 19 Q.B.D.!SS{;?. FS:;;I-Si
Bainbridge v Pickering (1780) 2 W.BL 1325; Brayshaw v Eaton (1839) 7 Scott 183;
Redgrave (1867) L.R. 4 Ex. 35n. AN

* Fawcert v Smethurst (1914) 84 L1K.B. 3

*[1894] 2 Q.B. 65. See also Buckpitt v Oates [1968] 1 All ER. 1145, 114(;!—1 148. e

1 Unfair Contract Terms Act 1977 s.2(1) or (on its coming into force) the Consumer Rig
2015 5.65. ) 1

52 Unfair Terms in Consumer Contracts Regulations 1999 (SI 1999/2083) or (on its coming mnto
force) the Consumer Rights Act 2015 Pt 2: see Vol.IL, paras 38-201 et seq.
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some evidence on which they might properly be so found.” Today, however
would seem that, while it is still a pure question of fact whether the minor

it
is
already well supplied with the goods or services in question, it is a question of
mixed fact and law or a matter of evaluating the facts whether the goods op
services can be treated as necessaries in themselves.”

Contracts for both necessaries and non-necessaries. If a minor buys 3
quantity of goods, some of which may be necessaries, but a substantial number
of which cannot be necessaries, it has been said that the minor will not be liabJe
at all if the contract is one entire contract.”” On the other hand the courts have
sometimes allowed a claimant to recover for necessaries while disallowing 3
claim for non-necessaries without adverting to the question whether the contract
was an entire contract.”® Since the minor is not bound to pay the contract price
but only a reasonable price, there seems no reason why this course should not
always be followed.™

Examples. The following have been held to be necessaries (although it must
be remembered that the usages of society change and articles which once were
necessaries may no longer be held to be so and vice versa): engagement and
wedding rings,* regimental uniform (for an enlisted soldier),®’ presents for g
fiancée,** a racing bicycle for a youth earning (in 1898) 21s. a week.** the hire
of horses® and for work done for them,* and the hire of a car to fetch luggage
from a station six miles away.*® On the other hand, the following have been held
not to be necessaries: 11 fancy waistcoats for a Cambridge undergraduate already
sufficiently supplied with clothing,®” expensive dinners with fruit and con-
fectionery for another undergraduate,®® jewelled solitaire sleeve-links for the son
of a deceased baronet,* a large quantity of tobacco for an army officer,”” lessons
in flying for a law student,®} a vanity-bag worth (in 1936) £20, 10s bought by the
son of an ex-cabinet minister for his fiancée,” a hunter for an impecunions

™ Ryder v Wombwell (1868) L.R. 3 Ex. 90.

™ cf. Benmax v Austin Motor Co Ltd [1955] A.C. 370.

™ Stocks v Wilson [1913] 2 K.B. 235, 241-242. As to entire contracts, s¢> Below, para.24-043.

8 See, e.g. Ryder v Wombwell (1868) LR. 3 Ex. 90.

™ Certainly this would be the right course if the minor’s liability is based on unjust enrichment; see
above, para.9-014.

! Elkington & Co Ltd v Amery [1936] 2 All ER. 86.

8 Coates v Wilson (1804) 5 Esp. 152.

¥ Jenner v Walker (1868) 19 L.T. 398; cf. Hewlings v Graham (1901) 70 L.J. Ch. 568; Elkington
& Co Lid v Amery [1936] 2 All ER. 86.

5 Clvde Cycle Co v Hargreaves (1898) 78 L.T. 296.

% Hart v Prater (1837) 1 Jur. 623; cf. Harrison v Fane (1840) 1 M. & G. 550.

& Clowes v Brook (1739) 2 Str. 1101.

& Faweett v Smethurst (1914) 84 LJ.K.B. 473.

7 Nash v Inman [1908] 2 K.B. 1.

8 Wharton v Mackenzie (1844) 5 Q.B. 606.

% Ryder v Wombwell (1869) L.R. 4 Ex. 32.

% Bryant v Richardson (1866) L.R. 3 Ex. 93.

*! Hamilton v Bennett (1930) 94 I PN. 136.

2 Elkington & Co Ltd v Amery [1936] 2 All E.R. 86,
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cavalry officer,” a collection of snuff-boxes and curios® and a second-ha
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Minors 9022

- L
sports car.

Trading contracts. A minor’s tradiqg contracts are not contracts _for neces- 9-020

saries.” While there is no precise deﬁniuqn of a trading contract for this purpo;‘e,

. has been held that a minor will not be liable in contract upon ar;?agreement or

3 rvices performed for him to enable him to carry on his Lrgde, DI'.EDI' goods
:zpplied to him for the purposes of his trade,” or where he fails to deliver goods

o a purchaser who has paid for l‘hem.w‘ Hawevep if t_he conugct czn I:z
considered to be one by which the minor gains proﬁc_ner!cy ina c_:erl_amr!ra ed(

in a contract of service or apprenticeship) it will be binding on him if, viewed as

a whole, it is for his benefit."™

Where a minor’s contract is a “trading contract” the milr:::]:r cannot be ad]l;ldl;; 9-021
cated bankrupt on this basis for he is not a debtor at law, m’;hnugh hf:r malj;
liable for (and be made bankrupt on accoupt of) a tax debt.'®® It has even een
held that a minor is not liable in unjust enrichment for the recovery of the price
of goods sold b kim but not delivered.'” Moreover, the court nnw_posgsse;l a
discretion to/ostler the minor to transfer money, or I.:ropcrty representing 1&;0 e
other contfacting party under s.3(1) of the Minors Contracts Act 1987.

Nicescaries for wife or children. There have be_en some extensions of Fh& 9022
Aoetrine of minors’ necessaries. Necessaries for a rnmer‘s_wnfe_', are necessaries
for him,'° though he is not liable on contracts made by his wife unless he ha:ti_ .
authorised them.'°® Either spouse is bound by a contract to Er['c,l?' for the funeral o
the other where he or she dies leaving no sufficient estate.

% Re Mead [1916] 2 LR. 285.

* Srocks v Wilson [1913] 2 K.B. 235. o

95 Coull v Kolbuc (1969) 68 W.W.R. 76 (Alberta District Ct).

% [owe v Griffith (1835} 1 Scott 438. -

9 Re Jones Ex p. Jones (1881) 18 Ch. D. ] _

% Mercantile Union Guarantee Corp Lid v Ball [1937] 2 K.B. 498. But where a minor used goods

(supplied to him in his trade) for household purposes he was held liable: Turberville v Whitehouse
(1823) 1 C. & P. 94. -

% Cowern v Nield [1912] 2 K.B. ] . 3

o ;r;;;m 1'J Gray [1913] 1 K.B. 520; Doyle v White City Stadium Ltd [1935] 1 K.B. 110. cf.
Shears v Mendeloff (1914) 30 T.L.R. 342; below, paras 9-024—9-034. e i

0 Re Jones Ex p. Jones (1881) 18 Ch. D. 109, 120; Re Davenport [1963] 1 W.L.R. :

102 pe A Debtor (No.564 of 1949) [1950] Ch. 282. I .

3 Covwern v Nield [1912) 2 K.B. 419. This decision is supported h}" Goff and Jones, The Lm} of
Unjust Enrichment, 8th edn (2011), paras 34— 14—34-16 on the bas1s.1hal as a matter of pﬂ; g:.i
minors should only have to repay the value of benefits which they still have at the time o
claim.

1 See below, paras 9-061—9-064. ;

195 Rainsford v Fenwick (1671) Carter 215; Turner v Trishy (1719) 1 SiIIa. IGIE. - 3

19 The wife's “agency of necessity” was abolished by s.41 of the Matrimonial Proceedings an
Property Act 1970: see Vol.II, para.31-050. o

m"?’edmppfe v Cooper (1844) 13 M. & W. 252. It was doubted whether a minor wouild be bound
by a contract to pay for the funeral of a parent or other relative: EGQ. The common law rule u:,‘];
husband is always bound to pay for his wife’s funeral no longer obtains: Rees v Hughes [1946] £
517.
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goods who is held liable in negligence to a third party for damage caused by ygs
of the goods, cannot claim contribution from the person who sold those Oods to
him if that person was not also liable to the third party; if the seller was

of a breach of the terms of the contract of sale, the purchaser may be able 1,
recover a complete indemnity from the seller, depending on whether his oy
conduct has broken the causal link between the seller’s breach and the third
party’s injury, but there can be no claim under the 1978 Act.'”?

102 See Hervey (1981) 44 MLL.R. 575, 576. In Birse Construction Ltd v Haiste Ltd [1996] | W.L.R.
675 a reservoir was defectively constructed: although D1 was liable to P (who was itself liable to X)
and D2 was liable to X, D1 and D2 were not liable for the same damage to the same person and hence
contribution could not be recovered by D1 and D2.
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1. INTRODUCTION

Preliminary. Our concern in this Chapter is with the extent to which persons
can either take the benefit of, or be bound by, contracts to which they are not
parties. Under the common law doctrine of privity of contract, the general rule is
that contracts cannot be enforced either by or against third parties. The second
limb of this rule (under which a contract cannot impose liabilities on anyone
except a party to it) is generally regarded as just and sensible.” But its first limb
{under which a contract cannot confer rights on anyone except a party to it) has
been the subject of much criticism, culminating in a Report, issued by the Law
Commission in 1996, on Privity of Contract: Contracts for the Benefit of Third

"Finlay, Contracts for the Benefit of Third Persons (1939); Dold, Stipulations for a Third Party
(1948); Furmston, Third Party Rights (2005); Corbin (1930) 47 L.Q.R. 12; Dowrick (1956) 19
MLR. 374; Furmston (1960) 23 M.L.R. 373; Wilson, 11 Sydney L.Rev. 230 (1987). Flannigan
(1989) 105 L.Q.R. 564; Kincaid [1989] C.L.J. 454; Andrews (1988) L.S. 14.

* See below, para.18—-139. The rule that a contract cannot in other respects bind a third party can

be inconvenient in cases involving exemption clauses (and is therefore modified in a number of ways

discussed in section 5 of Ch.15). It is further qualified in a number of ways to be discussed in section
3 of the present Chapter.
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Parties.® The recommendations of this Report have (where legislation for this
purpose was necessary‘) been implemented by the Contracts (Rights of Thirg
Parties) Act 1999. The Act does not precisely follow the wording of the Drafi
Bill attached to the Law Commission’s Report, but the changes in the wording
do not, in general,’ reflect any major departures from the policy of the recom.
mendations in that Report: their object has rather been to secure the clearer angd
more effective implementation of that policy. For this reason, it is submitted thay
reference can appropriately be made to the Report in discussing the provisions of
the 1999 Act; and such references will be made in this Chapter.

Present structure of the subject. It is important at the outset to make a point
about the nature of the changes made by the 1999 Act, since this determines the
present structure of the subject. A crucial passage in the Law Commission’s
Report states that “it is important to emphasise that, while our proposed reform
will give some third parties the right to enforce contracts, there will remain many
contracts where a third party stands to benefit and yet will not have a right of
enforceability. Our proposed statute carves out a general and wide-ranging
exception to the third party rule, but it leaves that rule intact for cases not covered
by the statute.”® The rights conferred on third parties by the 1999 Act therefore
have the character of a new statutory exception’ to the common law doctrine of
privity; and the 1999 Act will be treated as such an exception in the present
Chapter, though because of its importance a separate section will be devoted to
it® The new exception is, however, limited in two ways. First, a number of
situations which have in the past been perceived as giving rise to problems
resulting from the doctrine of privity are simply outside the scope of the new
statutory exception and so are not affected by the provisions of the 1999 Act a1
all: this is, for example, true of many of the cases in which third parties who hay =
suffered loss in consequence of the breach of a contract between others hove

* Law Com. No.242 (hereafter “Report”). For an earlier proposal, see Law Petision Committee,
6th Interim Report (Cmnd. 5449) Section D.

* For a situation in which this was nor necessary, sce Report, para.6.8y2.2, i=low, para.18-102,

* The exception is s.8 of the Act, subjecting the third party’s rights tovarbitration agreements,
contrary to the views expressed in paras 14.14 to 14.19 of the Report: see para.18-100 below, and
Vol.Il, para.32-039.

“ Report para.3.16: the importance of the point appears from the fact that it is repeated in almost
identical terms in para.13.2 of the Report.

7 See Lord Bingham's reference in Heaton v Axa Equity & Law Life Assurance ple [2002] UKHL
15; [2002] 2 A.C. 392 at [9] to “the limited class of contracts which either at common law or by virtue
of the Contracts (Rights of Third Parties) Act 1999 was enforceable by . . . a third party.” of Alfred
MecAlpine Construction Ltd v Panatown Lrd [2001] 1 A.C. 518 at 535 per Lord Clyde, saying that the
1999 Act had “made some inroads on the principle of privity” and Lord Browne-Wilkinson, ibid. at
p.375, saying that the Act had “fundamentally affected” the law on this topic. It is respectfully
submitted that these are more accurate statements than Lord Goff's reference ibid at p.544 to the
“abolition” by the Act of the doctrine of privity, and his similar statement in Johnson v Gore Wood
& Co [2002] 2 AC. 1 at 40 (“recently abolished by statute™). See also Ramco (UK) Lid v
International Insurance Co of Hanover [2004] EWCA Civ 675, [2004] 2 All E.R. (Comm) 866 at
[32], treating the third party’s right of enforcement under the 1999 Act as an exception to the common
law doctrine of privity.

% Below, paras 18-090 er seq.
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sought a remedy in tort against the party in ?reac:h." Secondly, the “wide-ranging
exception” created by the 1999 Act is, in turn, under that Act, subject to
exceptions'® to which the third party’s new statutory rights do not ex_tend; anc_l i:he
effect of this is that in some'" of these cases the common law doctrine of privity
continues to apply. The 1999 Act also does not affect any rights Wl‘lth the third

arty has apart from its provisions'?: thus it does not deprive the third party of
rights which he has because the case falls either outside the scope of the common
law doctrine or within one of the exceptions to it recognised either at common
jaw, or in equity or under other legislation."” The scope of the common _law
doctrine and these other exceptions therefore continue to call for discussion,
particularly because the content of rights available apart from the 1999 Act in
some ways differs from that of the rights available under it."* The 1999 Act also
{in accordance with the Law Commission’s recommendations'®) does not affect
the common law rule that a contract cannot impose liabilities on a third party or
(in general) otherwise bind him, so that this aspect of the common law doctrine,
100, continues to call for discussion. Nor does the Act affect any rights of the
promisee to_enforce any term of the contract'®: such questions as whether the
promisee. Con recover damages in respect of the third party’s loss will therefore
continu® 17 be governed by the rules which have been (and no doubt will further
be) developed as a matter of common law. There is finally the point that the 1999
A=t niso does not apply to contracts made before the end of the period of six
monihs beginning on the day on which it was it passed and came into force,"”
except where a contract'® made within that period expressly provides that the Act
is to apply to it.'” The rules of law which were established before the 1999 Act
therefore continue to apply to contracts made before the date specified in the Act
or in any such contract. They also continue to apply in a significant number of
other situations, described above,® to which the Act does not apply. These rules
therefore still require discussion, even though a considerable number of the cases

® For further discussion of this point, see below, paras 18-024 et seq.

19 See 5.6 of the Act, discussed in paras 18-116—18-118, below.

11 See e.g. 55.6(2) and 6(3); under some of the other exceptions created by the 1999 Act, the third
party will be able to get rights by another legal route: e.g. under those stated in ss.6(1) and (5): see
para.18-117, below.

125.7(1), below para.18-119; Report, para.12.12.

1% Below, paras 18-080—18-089; 18—126—18-138. For an illustration of a situation in which the
third party had rights both under the 1999 Act and under one of the judge-made exceptions to the
doctrine of privity, see Nisshin Shipping Co Ltd v Cleaves & Co Ltd [2003] EWHC 2602; [2004] 1
All ER. (Comm) 481.

*e.p., 55.2 and 3 of the 1999 Act will not apply where the third party has rights apart from the Act;
see further para.18-121, below.

'* Report, paras 10.32, 7.6.

161999 Act, 5.4.

17 On November 11, 1999, when the Act received the Royal Assent: see s.10{2). Hence, subject to
the exception mentioned at n.19 below, the Act does not apply to a contract made before May 11,
1999: see Mulchrone v Swiss Life (UK) ple [2005] EWHC 1808, [2006] Lloyd's Rep. LR. 339 where
the contract was made before the latter date, so that the Act did not apply.

'* See 5.10(3).

9 ibid.

At nn.9, 11.
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on which they are based would, if their facts occurred now, be decided differeny
(where they had denied the third party the right to enforce a term of the contra

ly

; " ct
or be decided on different grounds (where they had given the third party such a}

right). The result of all these points is that the 1999 Act may have improved, by
that it has scarcely simplified, the law on this topic.

2. THE Common Law DoCTRINE

Statement. The common law doctrine of privity of contract means that 3
contract cannot (as a general rule) confer rights or impose obligations arising
under it on any person except the parties to it. Two questions arise from this
statement: who are the parties to the agreement? and has the claimant provided
consideration for the promise which he is seeking to enforce?

(a) Parties to the Agreement

Who are the parties? Normally, the answer to this question is obvious
enough: the parties to the agreement are the persons from whose communications
with each other the agreement between them has been reached. There may,
indeed, be factual difficulties in identifying these persons®'; but such difficulties
do not generally®* raise any questions of legal principle. Problems as to the legal
analysis of established or admitted facts can, however, arise in situations in which
there is clearly an agreement, while it is doubtful exactly who the parties to it are,
and difficulty in deciding who the parties to a particular contract are may also
arise when there are several contracts which affect the same subject-matter aud
involve more than two parties. The rights of all the parties to such contracis arise
independently of the Contracts (Rights of Third Parties) Act 1999 Zu:! are not
limited by its provisions.** Situations in which such contracts ‘may arise are
discussed in the following paragraphs.

* e.g. Stag Line Ltd v Tyne Ship Repair Group (The Zinnia) [1984] 2 Lloyd’s Rep. 211; Empresa
Lineas Maritimas Argentinas v The Oceanus Mutual Underwriting Association (Bermuda) Ltd [1984)
2 Lloyd’s Rep. 517; Uddin v Almed [2001] EWCA Civ 240; [2001] 3 EC.R. 300; Grecoair Inc v
Tilling [2004] EWHC 2851, [2005] Lloyd's Rep. LR. 151; Percy v Board of Narional Mission of the
Church of Scotland [2005] UKHL 73, [2006] 2 A.C. 28; West Bromwich Albion Football Club v El
Safty [2006] EWCA Civ 1299, (2006) 92 B.M.L.R. 179; Lakatarmia Shipping Co Ltd v Nobu
SwHsin Chi Su [2014] EWHC 3611 (Comm), [2015] 1 Lloyd's Rep. 216 at [68], [73]-[76]; «f.
Independiente Ltd v Music Trading On-Line (HK) Lid [2007] EWCA Civ 111, [2008] 1 W.L.R. 608,
where the question was one of construction or implication; Grosvenor Casinos Ltd v National Bank
of Abu Dhabi [2008] EWHC 511 (Comm), [2008] 2 Lioyd’s Rep. 1.

2 A highly specialised group of cases (beyond the scope of this book) concerns bills of lading
issued in respect of goods shipped on a chartered ship: see Carver on Bills of Lading, 3rd ed. (2011),
paras 4032 to 4-062; Homburg Houtimport BV v Agrosin Private Lid (The Starsin) [2003] UKHL
12; [2004] 1 A.C. 715.

*3 Contracts (Rights of Third Parties) Act 1999, s.7(1).
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Collateral contracts.® A contract between two persons may be accpmpanjed
by 2 collateral contract between one of them and a third pei'son rela;mg to the
same subject-matter. In Shanklin Pier v J’:)ere! Products Lid™ Ehe claimants had
employed contractors to paint a pier and instructed them for th1‘5 purpose to buy

aint made by the defendants. This instruction was given in reliance on a
statement made by the defendants to the claimants that the paint woqld last for
seven years. In fact it lasted for only three months. Although the main contract
for the sale of paint was between the contractors and the defendants, it was held
that there was also a collateral contract between the claimants and the defendants
that the paint would last for seven years. The same reasonin-g_may apply where
a person buys goods from a dealer and is given a “guarantee” in the name of the
manufacturer. Here the main contract of sale is between the customer and the
dealer, but it seems that the “guarantee” could also be regarded as a collateral
contract between the manufacturer and the customer.* Special legislation applies
{o cerlain guarantees given to a “consumer” in relation to a contract between
such a person and a “trader”. Under 5.30 of the Consumer Rights Act 2015,
where such a guarantee is given in relation to a contract for the supply of goods
by a “trader, Mo a “consumer”,”” then the guarantee “takes ef'fect as a contractual
obligation owed by the guarantor”* even though the latter is not a party to the
supply ¢ontract.?® There is no need, in such a case, for the consumer to satisfy the
commion law requirements (such as consideration or contractual intention)® for
th: creation of a collateral contract. The Consumer Contracts (Information,
Cancellation and Additional Charges) Regulations 2013*! also make use of the
concept of a “commercial guarantee” given to a consumer “by Lh_e tradgr or
producer”,*® the words here italicised being evidently capable of including a
person who is not a party to the contract between the “trader” and the “con-
sumer.”>* In relation to such a guarantee, these Regulations contain no words
resembling those quoted above™ from 5.30 of the 2015 Act; and this fact makes
it hard to account for what appears to be intended as the legally binding force of

24 Wedderburn [1959] C.L.J. 58; above, para.13-004.

3511951] 2 K.B. 854; followed in Wells (Merstham) Ltd v Buckland Sand & Silica Co Lid [1965]
2Q.B. 170, even though in that case no specific main contract was contemplated when the collateral
undertaking was given. As to sales by auction, see Chelmsford Auctions Lid v Poole [1973] Q.B. 542,
550: Morin v Bonhams & Brooks Lid [2003] EWHC 467 (Commy); [2003] 2 All E.R. (Comm) 36 at
28, 51; affirmed on other grounds [2003] EWCA Civ 1802, [2004] 1 All E.R. (Comm) 880; below,
Vol.IL, para.31-011; for similar reasoning, leading to the making of a contract “in the context of an
associated and simultaneous set of transactions”, see Moody v Condor Insurance Lid [2006] EWHC
100 (Ch), [2006] 1 W.L.R. 1847 at [39].

2 For legislative control of exemption clauses in such guarantees, see above, Ch.15.

262 The Act is fully discussed in Vol.Il Ch.38; for its 5.30, see para.38-491.

T “Trader” and “consumer” are defined in 5.2(3)(a) and 2(3)(b) of the 2015 Act.

%2015 Act s.30(3). Words to the same effect are used in the Sale and Supply of Goods to
Consumers Regulations 2002 (SI 2002/3045) reg.15(1); these Regulations are revoked by s.60 and
Sch.1, para.53 of the 2015 Act.

2The 2015 Act applies to contracts made on or after October 1, 2015; see below, VolII,
para.38-197. '

% See paras 18-010 and 18-011 below.

31 SI2013/3134.

*2 ibid., reg.5.

3 “Consumer” and “trader” are defined in reg.4 of the 2013 Regulations (above, n.31).

1 At n.28 above.
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the_ guarantee on the “producer” even where that person is not also the “trader.”
Thzs‘ difficulty has been discussed in para.4-028 above. The common law
requirements for a collateral contract would of course continue to apply to

guarantees given by producers or other third parties to a person who was not g
“consumer.”*

Collateral contract reasoning has also been used where a contract for the
execution of building work between A and B may be performed, wholly or ip
part, through the instrumentality of a sub-contractor C, nominated by A but
engaged by B. Such an arrangement usually gives rise to a contract between A
and B and to one between B and C, but not to one between A and C36- but it is
possible for a collateral contract to arise between these last two panies."'? making
C contractually liable to A. Similarly, where goods are bailed by A to B and A
au_thon'ses B to sub-bail them to C, and B does so, then a collateral contract may
arise between A and C, incorporating “via the agency of the bailee” (B) the terms
of the sub-bailment from B to C.** Yet a further illustration of the possibility that
a tripartite relationship may give rise to a collateral contract between parties who
have not entered into any express contract with each other is provided by the
situation in which an employment agency (A) enters into a contract with a worker
(B) whom it supplies to an end user (C). In such cases, there may, in addition to
the express contracts between A and B and between A and C.*® be an implied
(collateral) contract between B and C.*° But the latter possibility is restricted by
the usual requirements for such an implication. In particular, an implied contract
I}en}'een B and C will arise only if the implication is “necessary . .. to give
business reality to the relationship between the parties” "' i.e., between B and

** As seems to have been the position in the Shanklin Pier case, above n.25.

* e.g. Simaan General Contracting Co v Pilkington Glass Ltd (No.2) [1988] Q.B. 758 \National
Trust v Haden & Young (1994) 72 BLR. 1. Similarly, in British American Tobacce .;'wr'.',_-ér.l‘and.‘jﬂ
v Exel Europe Ltd [2012] EWHC 694 (Comm), [2013] 1 W.L.R. 317 A had enterad into a contract
for Ehe camriage of A’s goods with B and B engaged a subcontracting carrier</C) fo carry out the
carriage operation, but there was “no direct agreement” (at [10]) between A<and O, It was held that
there was no contract at common law between A and C by virtue of which & tould be bound by an
c}':clust'.-e Jurisdiction clause in the contract between A and B. Nor could A enforce such a clause by
virtue of the “statutory contract™ (at [23]) contained in the consignment note issued in pursuance of
the CMR Convention which has the force of law in the UK under the Carriage of Goods by Road Act
1965 (see at [46]-[51]; discussion of this point is beyond the scope of the present Chap_ier}.

3" Holland Hannen & Cubitts (Northern) v Welsh Health Technical Services Ltd (1987) 7 Con.LR.
14; cf. Welsh Health Technical Service Organisation v Haden Young (1987) 37 BuildLR. 130;
Greater Nottingham Co-operative Soc. Ltd v Cementation Lid [1989] Ch. 497; Linklaters Business
Services v Sir Robert McAlpine [2010] EWHC 2931 (TCC), 133 Con L.R. 211 where there seems to
have been a collateral contract between A and C, but none between A and D, a sub-contractor
engaged by C. Contrast National Trust v Haden & Foung, above n.36, where there was no such
collateral contract; for C’s possible liability to A in tort, see below paras 18-024—18-041.

** Sandeman Coprimar SA v Transitos y Transportes Integrales SL [2003] EWCA Civ 113; [2003]
Q.B. 1270, at [63]-[65].

* For the nature of this relationship, see Kalwak v Consistent Group Lid [2007] LR.L.R. 560.

" For recognition of this possibility, see Dacas v Brook Street Bureau [2004] EWCA Civ 217,
[2004] LC.R. 1437; Cable & Wireless plc v Muscar [2006] EWCA Civ 220, [2006] L.C.R. 975.

# James v Greenwich LBC [2008] EWCA Civ 35 at [23], citing The Aramis [1989] 1 Lloyd's Rep.
213 at 224, and applying the general principle stated in para.2-169 above,
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C.#* Facts relevant to this issue would include the terms of the two express
contracts referred to above and the conduct of B and C in the course of the
relationship between them while B is rendering the services to C.

Hire-purchase. The collateral contract device can also be used where a dealer
makes a representation to a customer in order to induce him to enter into a hire-
purchase contract. The main contract of hire-purchase is usually between the
customer and the finance company. Accordingly, a representation by the dealer as
to the quality of the goods did not formerly impose any liability on the finance
company**; but the dealer could be liable on the representation as a collateral
contract.** If the transaction is a regulated agreement within the Consumer Credit
Act 1974%% a dealer who conducts antecedent negotiations is in certain circum-
stances deemed to do so as agent of the creditor as well as in his actual capacity.*
The representation can therefore make the finance company liable under the main
contract, while the dealer may still be liable on the representation as a collateral

contract.*”

Payment by cheque, debit or credit card. A further situation in which a
transactiun involves several contracts is that in which a supply of goods or
services is paid for by the use of a cheque card, debit card or credit card. Such
1 transaction involves three contracts: one between the supplier and the customer,
« second between the customer and the issuer of the card, and a third between the
issuer and the supplier of the goods.*® The supplier therefore has a common law
right of action against the issuer on this third contract.

Loyalty cards. Another situation in which a set of commercial relationships
operates through a “network of contracts™ is described in Revenue and Customs
Commissioners v Aimia Coalition Loyalty UK Ltd*® a case concerned with “the

42 Cases in which this requirement was not satisfied include the James case, above n.41; Cairns v
Visteon UK Led [2007] LR.L.R. 175 and Croke v Hydro Aluminium Worcester Ltd [2007] LC.R. 1303;
Alstom Transport v Tilson [2010] EWCA Civ 1308, [2011] LR.L.R. 169 (where B had expressly
refused, when invited to do so, to enter into an express contract with C); ¢f. Evans v Parasol Ltd
[2010] EWCA Civ 866, [2011] L.C.R. 37, where the Court of Appeal held that B had an arguable case
on the point but evidently regarded it as unlikely that B would be able at the trial to establish that there
was a contract between B and C. For further discussion of this line of cases, see Vol.II, para.40-027.
For legislative intervention in such situations, see Agency Workers Regulations 2010, ST 2010/93,
below para.40-027.

“ Campbell Discount Co Ltd v Gall [1961] 1 Q.B. 431: reversed on other points in Branwhite v
Worcester Works Finance Lid [1969] 1 A.C. 552 and United Dominions Trust Ltd v Western [1976]
Q.B. 513.

*4 Brown v Sheen & Richmond Car Sales Ltd [1950] 1 All ER. 1102; Andrews v Hopkinson [1957]
1 Q.B. 229; Diamond (1957) 21 M.L.R. 177; of. Astley, Industrial Trust Ltd v Grimley [1963] 1
WL.R. 584. As to damages, see Yeoman Credit Ltd v Odgers [1962] 1 W.L.R. 215.

3 See Consumer Credit Act 2006, 5.2; Vol.II, paras 39-005, 39-019.

465.56(2); cf. also 5.75.

*" This follows from 5.56(2), above, n.46.

*8 Re Charge Card Services [1987] Ch. 150; affirmed [1989] Ch. 497; ¢f Customs and Excise
Commissioners v Diners Club Ltd [1989] 1 W.L.R. 1196; First Sport Ltd v Barclays Bank plec [1993])
1 W.L.R. 1229 (where the card had been stolen and been presented by the thief to the retailer). A
different analysis probably applies where the card is issued by the suppliers, as is the practice of some
department stores: Richardson v Worrall [1985] S.T.C. 693, 720.

% [2013] UKSC 15, [2013] 2 All ER. 719.
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well known Nectar scheme™.”” As Lord Reed there said, this scheme “involyeg
four parties™': (1) the “promoter™ of the scheme, i.e. the entity organising it; 2)
“collectors”, i.e. members of the scheme, who collect “points”; (3) “Sponsg‘rg”
i.e. retailers who pay for their customers to have “points” credited to lhei;
accounts with the promoter when their cards are swiped by the sponsors; and 4)
“redeemers”, i.e. retailers (other than the “sponsors™) from whom “collectors”
receive goods or services at no, or at a reduced, cost when their cards are swiped
by the redeemers.” Lord Reed goes on to explain that the scheme operates
through three contracts between the promoter and the other parties describeg
above®*: a contract between the promoter and the collectors,* a contract between
the promoter and the sponsors,® and a contract between the sponsor and the
redeemers.”® Each of these is an independent contract. 1t would not be right to
describe any one of them as “collateral” to any one of the others except in the
loose sense that they all operate together in pursuit of a single comniercial
objective. The issue in the Aimia® case was not whether any of the contracts
described by Lord Reed had come into existence; it was whether the promoter
was “entitled to deduct as input tax the VAT element of the payments which it
makes to the redeemers” >® A discussion of this question is beyond the scope of
this book; it suffices here to say that the Supreme Court, by a majority, upheld the
decision of the Court of Appeal which had answered the question in the
affirmative.>

Consideration in collateral contracts. To be enforceable as a collateral
contract, a promise must be supported by consideration,*” and in the cases
considered in paragraphs 18-005 to 18-009 above there is no difficulty in
explaining how this requirement was satisfied. In the Shanklin Pier case, the
consideration was the instruction given by the claimants to their contractors®'; in
the building sub-contractor case, it is similarly the client’s nomination of the svb-
contractor; in the guarantee case it is the purchase by the customer of the goous
from the dealer®®; in the hire-purchase case it is the entering by the custorie: into
a hire-purchase agreement with the finance company; in the cheque card, debit

30 [2013] UKSC 15 at [1].

*! [2013] UKSC 15 at [3].

2 [2013] UKSC 15 at [2].

3 As Lord Reed explains at [11], the analysis that follows in the text above would not apply to
“sales promotion or customer loyalty schemes which are operated by retailers as part of their own
business.” In such cases, there would be no “promoter” in the sense described above.

3412013] UKSC 15 at [3].

%5 [2013] UKSC 15 at [4].

56 [2013] UKSC 15 at [3].

3T Above, n.49.

% [2013] UKSC 15 at [12], [72].

5 [2013] UKSC 15 at [26].

8 of. Brikom Investments Ltd v Carr [1979] Q.B 467, above, para4-081, where no third party
problem arose.

¢! In the Shanklin Pier case (above, para.18-005 at n.25) McNair J. said at 856: “I see no reason
why there may not be an enforceable warranty between A [the defendant] and B [the plaintiff]
supported by the consideration that B should cause C [the contractors employed by the plaintiffs] 10
enter into a contract with A [viz. to buy the paint from A].”

& of in another context, Penn v Bristol & West Building Society [1997] 1 W.L.R. 1356, 1363
{“entering into some transaction with a third party™).
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card or credit card case, it is the supply of the goods by the supplier to the
customer, and the discount allowed by the supplier to the issuer of the credit
card®; in the loyalty card cases, it is the reciprocal promises or performances of
the various parties involved in the operation of the scheme described in para-
graph 18-009 above.®* A case in which the problem of consideration gives rise
10 more difficulty is Charnock v Liverpool Corp.® A car had been damaged and
was later repaired under a contract between the owner’s insurance company and
a garage. It was held that there was also a collateral contract between the owner
and the garage (to do the repairs within a reasonable time), even though the
owner did not pay or promise to pay the garage anything.%® The consideration for
the garage’s promise was found in the owner’s “leaving his car with the garage
for repair.”®” This might not be a detriment to the owner, at least in the factual
sense.®® But it was a benefit to the garage in giving it the opportunity of making
a contract for the repair of the car with the insurance company; and this benefit
constituted the consideration for the garage’s promise to the owner.

Contractual intention in collateral contracts. A promise will not amount to
a collateral Contract if it was made without contractual intention.® The need to
satisfy tiis.requirement is illustrated (in the present context) by Alicia Hosiery
Lid v(Biown Shipley Ltd,”® where the owner of goods in a warehouse pledged
thfis 10 a bank and later sold them. The bank gave the buyer a delivery order
addressed to the warehouseman but the latter refused to deliver the goods to the
puyer who claimed damages from the bank. It was held that there was a contract

6 Cystoms and Excise Commissioners v Diners Club Ltd [1989] 1 W.L.R. 1196. For discussion of
the question whether payment for a supply of goods by use of a bank card, so that the payment was
made by a third party, constituted “consideration” within EC Directives relating to VAT see Dixons
Retail ple v Revenue and Customs Commissioners (C-494/12) [2014] Ch. 326, Court of Justice of the
European Union, at [31]-[38]. This subject is beyond the scope of this Chapter, but it is interesting
{0 note that the CTEU in the Dixons case analysed such a situation as consisting of “two transactions™
(at [34]), i.e. of (1) a sale of the goods to the purchaser for an agreed price, and (2) a contract for the
provision of services by the third party to the supplier of the goods (the services being those of
guaranteeing payment and of promoting the supplier’s business in various ways (at [34])). This
reasoning bears some resemblance to the common law approach to the problem of consideration in
the situations discussed in the text above; and this is also true of the Court's conclusion that the
requirement of “consideration” stated in Council Directive TT/38S/EEC (“the Sixth VAT Directive™)
art.11A(1){a) and in Council Directive 2006/112/EC art.73, could be satisfied where payment was
made by a “third party” (i.e. by the issuer of the card) at [38]; and that the requirement of
“consideration” for a supply of goods or services could therefore be satisfied even though the
“consideration” was not “obtained directly from the person to whom the goods or services are
supplied” (at [35]).

% As was pointed out in para.18-009 after n.56, none of the three contracts described in that
paragraph is, strictly speaking, “collateral” to any of the others.

55 [1968] 1 W.L.R. 1498,

& of. Godfrey Davies Ltd v Culling and Hecht [1962] 2 Lloyd's Rep. 349; Cooter & Green Led v
Tyrell [1962] 2 Lloyd's Rep. 377; Brown & Davies v Galbraith [1972] 1 W.L.R. 997.

7 [1968] 1 W.L.R. at 1505; cf. West Bromwich Albion Football Club v EI Safty [2006] EWCA Civ
1299, [2006] B.M.L.R. 179.

5 Above, para.4-006; the transfer of possession might subject the repairer to the obligations of a
bailee, but these would not include an obligation to carry out the repairs. For reasoning similar to that
in the Charnock case (above, n.63), see Infernational Petroleum Refining & Supply Lid v Caleb Brert
& Son Lrd [1980] 1 Lloyd's Rep. 569, 594.

% Heilbut, Symons & Co v Buckleton [1913] A.C. 30, 47; above, para.2-169.

[1970] 1 Q.B. 95.

[1405]

T niim



CHAPTER 33

BAILMENT

PARA.

" | In general ... siSsmiis R s eass I
2 Possession and related matters 33-009
3. Gratuitous bailment . . < 334032
) (a) Deposit ... RPN SIS TR Tt e I S <
() LrnrulLluIar:-r bmlees s S S e AS-A130

(c) Mandate .. e e 33040

(d) Gratuitous 1080 fOF USE oo e 33041
4. Bailments for valuable consideration ............. 33044
{a) The supply of services: statutory provisions . 33-044

(k Custody for reward . 33049

(i) In general .. 33-049

(ii) Hlustrations nf CuSth!p' for reward. 33-058
(¢) Hire .. 33-064
(i) Hm: tunrcgulated b}r UIE: Cc-nsumer Cred.il Act] 33-064
(i1} Equipment leasing ... 33-084

(iii) Statutory control of }unng 33085

(d) Work and labour 33-091

(e) Innkeepers ..... 33-101

(f) Pledge .. . 33-121

(i) Pledgc at common Iaw e 33-121

(ii) Statutory control of pledges ... vcvrmsvsimsseisissmns 33—137

1. Inv GENERAL'

Definition of bailment. In many respects bailment “stands at the point at 33-001
hich contract, property and tort converge™.? It is a subject which it is difficult
h to classify and to define. Indeed, it is easier to give examples of bailment
to define its scope. A simple example of a bailment is a contract of hire of
Possession of the goods is handed over to someone who is not their owner
person (“the bailee™) is subject to certain obligations in relation to the
which obligations are owed to their owner (“the bailor™). At a high level
action, it can be said that bailment “denotes a separation of the actual

" On bailment in general, see Palmer on Bailment, 3rd edn (2009); N. Palmer, “Bailment™, in A
Vs (ed.), English Private Law, 3rd edn (Oxford, 2013), Ch.16; Bell, Modern Law of Personal
in England and Ireland (1989); Paton, Bailment in the Common Law (1952); Jones on
ents, 4th edn (1833); Story on Bailmenis, 9th edn (1878); Wyatt Paine, Bailments (1901);
W (1930-1931) 16 Corn. L.Q. 286; Bell in Palmer and McKendrick (eds), Interests in Goods,
(1998), p.461. For a more sceptical view of bailment, see McMeel [2003] LM.C.L.Q. 169
e concludes (at 199) that bailment is, at best, a “useful shorthand for all those situations where
transfer of possession of tangible personal property short of outright sale”.

‘almer on Bailment (hereafter, Palmer) at para.1-001.
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to a sub-bailment or the terms of a sub-bailment but is nevertheless helq to he

Although the language of the law of trusts is employed in many of the
bound by it).*® :

pitions of bailment, there are in fact many distinctions between a
ent and a trust,** e.g. trusts may cover realty as well as persupalty; the
oficiary under a trust has an equuabl‘c interest only, whereas a ballee_ has a
interest (viz various possessory rights); 2 trustee has the legal title or
‘ership, and so has power (o convey a good t_1t1e to a bona fide purchaser for
. whereas the bailee has only possessory rights.

Bailment and tort. The demise of the consent theory of bailment may hergy
a move towards the law of tort and the eventual absorption of bailment s '
mainstream of the law of tort. It is suggested that this is an unlikely develapy
Although liability in tort and in bailment may overlap®” the two sourceg
liability are in fact independent and the “common law liabilities of a bailes
appear both independent of, and significantly different from, those that y
apply under the general law of tort”.** The clearest example of this is the fagg
the burden of proof in a negligence case rests upon the claimant, wheres j;
bailment case the burden of proof is upon the bailee to show that he
discharged his duties.*® Although liability in tort and in bailment are concep 3
distinct, the failure of parliamentary draftsmen to recognise a distinct he =
liability based on breach of bailment has meant that, in some contexts, the ¢
have construed a reference to “tort” as including a reference to “breach
bailment™.*® On the other hand, claims by a bailor against his bailee whj
based on breach of bailment (e.g. breach of his common law duty of care)?!
not fall within the overall category of “wrongful interference with g
defined in s.1 of the Torts (Interference with Goods) Act 1977.%2 Each case typ
on the construction of the particular statute and, while in some cases the
have strained for instrumental reasons to encompass a bailment action within {
fold of tort, the cases cannot be used to construct a more general argume;
support of the assimilation of bailment to tort. They are authority only in rels
to the particular statute under consideration.

_No one unifying theory. The reality of the matter is that .therc is no one
. which seems to be capable of providing a comprehensive deﬁm_nop _of
ment. It consists of an amalgam of different ideas.* Thus, “the judicial
is of bailment seems to have reached the stage at which any person who

ily assumed possession of goods belonging to another “:rou]d be t}e]d to
4t least the principal duties of the bailee at common law™ 36 With1_n this
d definition of bailment, certain key ideas can be identified. The first is that

-e must be in possession of the goods. The second is that there must have
a2 “voluntary assumption™ of possession; in other words, the consent of the
o is necssary. The third is that the bailee must be aware of the existence of
hailo:.* Finally, it would appear that it is no longer necessary that th_e bailor
<t 1) the bailee taking possession of the goods; a bailment can exist even
e the bailor is unaware of the fact that the bailee has possession of his

ailment and statute. Notwithstanding the claim which bai]ment-has to
smition as an independent source of obligations, statute has consw?ently
d to recognise the independence of bailment. One consequence (:—f this has
that the courts have been compelled to squeeze bailment claims into
tion designed to regulate other categories of liability, principally contract
A classic example of this phenomenon is provided by the law relating
imitation of actions. There is no limitation period prescribed for bailment
and so the courts have applied the limitation periods for contract or tort.
ether the claim is brought in contract or in tort, the bailor cannot sue to
wer the thing bailed more than six years after his cause of action accrued.*®

Bailment and property.®* As has been noted, a transfer of possessicr i g
bailee is an essential pre-requisite of a bailment and possession, ¢f vu
constitutes a proprietary interest. Thus it can be said that a bailmen: creat
gives rise to a property interest but it cannot be said that bailment liss in the
of property and not in the law of obligations. While a bailmieat gives
proprietary rights (viz possessory rights which may be vindicaicd against a thi
party or, indeed, against the bailor himself), it also creai=s personal rights
obligations and these rights and obligations cannot belccated within the la

Paton at pp.5-6; Palmer at paras 3-089 and 32-001—32-002. Although there are many
nces between bailment and trust, the relationship between a bailor and bailee may nonetheless
ciary in nature; Marthew v TM Sutton Lid [1994] 1 W.L.R. 1455 (see below, para.33-144

2 The Pioneer Container [1994] 2 A.C. 324,

7 See below, paras 33-010—33-014.

% Palmer at para.1-047. For example, in the case of a gratuitous bailment, it does not follow
the fact that the bailment is not contractual that the liability of the bailee must lie in tort. The
of the bailee is best seen as being sui generis: Yearworth v North Bristol NHS Trust [2009]
Civ 37, [2010] Q.B. 1 at [48].

* See, e.g. British Road Services Ltd v Arthur V Crutchley & Co Ltd [1968] 1 ALl ER. 81
Further examples of the differences between an action in bailment and an action in tort are p
by Palmer at paras 1-048—1-071.

* American Express Co v British Airways Board [1983] 1 W.L.R. 701 (s.29(1) of the Post
Act 1969 which provided that “no proceedings in tort shall lie against the Post Office . . . " in respé
of loss or damage to mail); cf. Chesworth v Farrar [1967] 1 Q.B, 407 (see below, paraX:
n.38).

! See below, paras 33-032, 33-049. See also below, para.33-026 (text at n.127). [

32 See Palmer (1978) 41 M.L.R. 629. cf. Harold Stephen & Co Ltd v Post Office [1977] I'W
1172, 1177-1178, 1179-1180.

3 See Palmer at paras 1-106—1-130.

i largely on this basis that bailment is attacked as a “redundant” concept by McMeel [2003]
.. 169. A more charitable view is that the law has simply become more complex as new
ns on the basic model of bailment are developed. In TRM Copy Centres ( UK) Ltd v Lanwall
5 Lid [2000] UKHL 35, [2009] 1 W.L.R. 1375 Lord Hope of Craighead (at [10}-[11]) noted
ways in which bailments can be classified, and that many examples of bailments do not
into any particular category, but it was not necessary for him to resolve these classifica-
s in ‘order to decide the case and he did not do so. The label which the parties have aua_chcd
elationship is not decisive, so the fact that the parties have expressly stated that there is no
cannot in itself resolve the question of the existence or otherwise of a bailment.

al para.1-041.

v Christie, Manson & Woods Lid [2003] EWCA Civ 731, [2004] Q.B. 286 at

lion Act 1980 ss.2, 5. The period may be extended in certain circumstances: ss.1(2),
Voll, paras 28-072 et seq. The old rule that an “action in tort” lay against the estate of

[230] [231]
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The regulation of the limitation period applicable to contractual claims ig
with in Vol.I.** Where the claim is brought by the bailor in conversion, the
of action accrues at the date of conversion, irrespective of the bailor’s knoy,
of the conversion.*® If there have been successive conversions (or y
detentions) of the same chattel, the period of limitation runs from the g
conversion.*' If the bailee has frandulently concealed the bailor’s right of gog
the period of limitation runs from the time the fraud was discovered, or coulgp,
reasonable diligence have been discovered.** If the bailor fails to commenge

action to recover the chattel before the expiration of the period of limitation,
his right of action and his title to the chattel are extinguished.* g

that the bailment is gratuitous is, however, a relevant circumstance.f“) The
ce of the duty, and the standard of care required, are‘lo I:_ue judged
etively.®® The classification into the two classes is retained in this chapter
1 <e other aspects of the relationship between bailor and bailee vary from one
2 of bailment to the other, e.g. exemption clauses may operate contractually
pailment is for reward; and the Supply of Goods and Services Act 1982
to many contractual bailments, but not to gratuitous bailments. There
to be no advantage in making a more complicated classification than _Lhal
on the twofold division proposed above. Bailment in contracts of carriage
pe considered in Chs 35 and 36, below, and hire-purchase agreements in
P g below. Before turning to a consideration of this twofold division, it is
Classification of bailments. Roman law has had considerable influence sary to explore in more detail the significance of possession and related
the English law of bailment** and in the leading authority of Coggs v Bery
Holt C.J. classified bailments into six classes by analogy with Roman law, Oy
writers* have reduced the number of classes in their classifications, and iy
present chapter a simple classification into two classes will be adopted:
gratuitous bailments; and (b) bailments for valuable consideration.®” In the
category, some bailments are for the benefit of the bailor (e.g. deposit
mandate), while some are for the benefit of the bailee (e.g. gratuitous loan
use); similarly in the second category the valuable consideration may be receiy
either by the bailee (e.g. custody) or by the bailor (e.g. hire for use). The (

2. Possession AND RELATED MATTERS

<session, not ownership. A conveyance which transfers both possession
swnesship to the transferee cannot be a bailment. The essence of bailment is
o t an-fer of possession, not ownership. The fact that possession is transfer_red
I!ruaﬂee is of significance both in terms of the relationship between the ba{lor
the bailee and in terms of its impact on the relationship belw:_:en the bailor
i third parties and between the bailee and third parties. The impact of the
psfer of possession and not ownership on the various parties is considered in

whether the bailment is gratuitous or for reward, the bailee must take reasongh]
ollowing paragraphs.

care of the chattel according to the circumstances of the particular case.* Ty

The obligati turn the goods. In the first place, the fact that the bailee
a deceased tortfeasor only if proceedings were brought not later than six months after is ohhgat‘c.'“ txe g . P h
i i i ' ssession of the goods and not ownership means that he cannot keep the
representatives took out representation was later repealed by s.1 of the Proceedings r.2a.nst o €N po < iod of th
Act 1970; under the former rule, it had been held that a claim against the estate of & deccased baike ods. They must be returned to the ba.llc:r at the end -:_)f ﬂ"lﬂ period of the
in respect of his obligations as bailee at common law was (despite the existenc®af a contract sent. The bailee is therefore normally®> under an obligation to return the

rise to the bailment) in substance “a cause of action in tort™: Chesworth.v Forrar [1967] 10 chattel to the bailor at the end of the period of the bailment,** unless he can
407. N

* See Ch.28, above.

Y RB Policies ar Lloyds v Burler [1950] 1 K.B. 76. Before the-aboiition of detinue (see
para.33-010) the action was held to accrue upon the refusal to retrn the chattel: Miller v Dell.
1 Q.B. 468. See now below, paras 33-011, 33-014.

4! Limitation Act 1980 £.3(1) (reversing, on this point;\Spuciman v Foster (1883) 11 QB.D %
and Miller v Dell, above). The effect of 5.3 is uncertain in regard to Wilkinson v Verity (1871
6 C.P. 206; cf. Beaman v ARTS Ltd [1948] 2 All E.R. 89, 93; reversed on another point: [1949] 1 K
550. Y

42 Limitation Act 1980 5.32; Beaman v ARTS Ltd, above. f

“3 Limitation Act 1980 5.3(2). ¢

“ Paton at Ch.2 (History of Bailment).

#(1703) 2 Ld. Raym. 909.

*6 Palmer at Ch.3; Story at para.3; Jones, 1st edn, at pp.35, 36. The five-fold classification a
in Jones and the six-fold classification adopted by Holt C.J. in Coggs v Barnard (1703) 2 Ld. R
909 was referred to by Lord Hope of Craighead in TRM Copy Centres (UK) Ltd v Lanwall Se
Ltd [2009] UKHL 35, [2009] 1 W.L.R. 1375 at [10]-[11]. However, it was not necessary for hint i
choose between the different classificatory schemes and he did not do so.

“T There may be bailment “for reward” without a special payment being made in respect ol
bailment: see below, para.33-057.

“& Houghland v RR Low (Lwxury Coaches) Ltd [1962] 1 Q.B. 694, 698; Sutcliffe v Chi
af West Yorkshire [1996] R.T.R. 86, 90. (A similar duty of care “that which may rea
expected of him in all the circumstances”™, applies in the analogous situation of a gratuitous 88

i v Prabhakar [1989] 1 W.L.R. 29). cf. Hunt & Winterbotham (West of England) Ltd v BRS
J Led [1962] 1 Q.B. 617; Morris v CW Martin & Sons Lid [1966] 1 Q.B. 716, 737. cf. also
, para.33-032 nn.158 and 166.
Paton at p.110.
Chandhry v Prabhakar, above (an analogous case). If the defendant represents himself as
ssessing a i:arri::ula.r skill or experience, on which the claimant reasonably relies, he will be held
See below, para.33-044. .
[fitis the obligation of the bailor to collect the chattel from the bailee, the latter may be entitled
the statutory remedy of sale when the bailor neglects to collect it: see below,  paras
95—33-100. On the effect of delay by the bailor in collecting the goods, see Palmer [1987]
LQ. 43. :
British Crane Hire Corp Ltd v Ipswich Plant Hire Lid [1975] Q.B. 303, 311, 313. (See also
para.33-064.) On the termination of a bailment see below, para.33-014. cf. the cases on the
Amination of the hiring under a hire-purchase agreement, see below, paras 39-330—39-338; see
VoL, para.16—196. On the measure of damages in conversion (which now includes former cases

nue: see below, this paragraph), see Rosenthal v Alderton & Sons Led [1946] K.B. 374; Sachs
tlos [1948] 2 K.B. 23: Munro v Willmort [1949] 1 K.B. 295; Strand Electric and Engineering Co
Brisford Entertainments Ltd [1952] 2 Q.B. 246; General and Finance Facilities Lid v Cooks
s (Romford) Lid [1963) 1 W.L.R. 644; Hillesden Securities Ltd v Ryjak Lid [1983] 1 W.L.R. 959.
McGregor on Damages, 19th edn (2014), Ch.36; Clerk & Lindsell on Torts, 21st edn (2014),
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show good cause for not returning it.>* Before the tort of detinue was ahg}

in 1977 .°° the bailee was liable in detinue at the suit of the bailor where the bail,
had unequivocally® and wrongfully refused or failed to comply with the bajjgs,
demand for the return of the chattel.”” Detention by the bailee, after a d-:m;ﬂ,,:lm.a
the bailor and a refusal to return on the part of the bailee, could also be evidengy ‘

o_f a denial of the bailor’s title, which would entitle the bailor to sue in conyey,.
sion.® Since the 1977 Act, it has been held that a refusal to permit the bai]n:[-
enter the bailee’s premises in order to collect the chattel is conversion . Y

33-011 Section 2(2) of the 1977 Act. Section 2(2) of the Torts (Interference with

Goods) Act 1977 now provides that: “An action lies in conversion for logg o !
destruction of goods which a bailee has allowed to happen in breach of hig dug B |
to his bailor (that is to say it lies in a case which is not otherwise conversion bu
would have been detinue before detinue was abolished)”. Before this subsec;j
there was considerable overlap between the scope of detinue and that of conyer.
sion but that overlap was not complete; in particular, it was not clear thy
conversion could encompass all cases of wrongful detention of goods by the
bailee. Section 2(2) now extends the scope of conversion to cover many of ﬂ;.m
cases. In order to establish liability for wrongful detention of goods, there mug
have been deliberate withholding of the goods or interference with them® gng
such conduct is commonly, but not invariably, found in a demand for the gmdgr
followed by their retention.®' Although the demand and the refusal need not be .
express, they must be unequivocal®: for example, in an appropriate case, an
unequivocal refusal may be inferred from a delay in responding to a demand

paras 17-93 et seq.; and see for damages in similar hire-purchas
iy g P e cases, below, parus 39-341

*4 British Crane Hire Corp Ltd v Ipswich Plant Hire Ltd, above, at 311-312, Ji2. The possession
of a bailee may change to possession as donee under an immediate gift or as.aonee under a donatio
mortis causa: Woodard v Woodard [1995] 3 All ER. 980.

** By s.2(1) of the Torts (Interference with Goods) Act 1977. (For its\replacement, see below.)

¢ ¢f. a temporary refusal in order to clear up a doubt: Clayton v Le/Rey{1911] 2 K.B. 1031; Strand
Electric and Engineering Co Ltd v Brisford Entertainments Ltd ;aboys, at 252, 253,

57 Miller v Dell [1891] 1 Q.B. 468. In the absence of any specie contractual provision, the bailes
is not bound to deliver the chattel to the bailor's address when the latter demands its retumn; the
bailee’s only obligation is not to prevent the bailor from taking it: Capital Finance Co Lid v Bray
[1964] 1 W.LR. 323. P

& Pillot v Wilkinson (1863) 2 H. & C. 72; (1864) 3 H. & C. 345; Howard E Perry & Co Lid¥
British Railways Board [1980] 1 W.L.R. 1375. (cf. s.11(3) of the 1977 Act.) The bailor car suein
conversion without making a demand if the bailee commits a definite act of conversion: Graingeryt
Hiil (1838) 4 Bing. N.C. 212.

5% Howard E Perry & Co Ltd v British Railways Board, above (fear of industrial action by the
bailee's employees). See Palmer (1980) 9 An-Am.L.R. 279.

% Clayton v Le Roy [1911] 2 K.B. 1031; R. (on the application of Atapattu) v Secretary of Stae
for the Home Depariment [2011] EWHC 1388 (Admin), [2011] Al ER. (D) 20 (Jun) at [89].

® Barclays Mercantile Business Finance Lid v Sibec Developments Ltd [1992] 1 W.LR. 1233,
1257-1258. In the case where the goods have been lost by the bailee, there is no need fora refusel
by the bailee. It suffices that there has been a demand for the return of the goods which has not been.
satisfied: Mirchell v Ealing London BC [1979] Q.B. 1. "

2 R. (on the application of Atapatiu) v Secretary of State for the Home Department [2011] EWHC
1388 (Admin), [2011] All E.R. (D) 20 (Jun) at [89].
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' vond a reasonable time.®* But it has been argued®* persuasively that in many
guations in which a bailor could

previously have claimed in detinue, he could
for breach of his common law rights as bailor,

Accidental loss of goods. If the bailee has wrongfully parted with the chat-
el or lost it by negligence, it is no defence for him to show that he is unable
return it®: but the accidental loss or destruction of the chattel, without default

f on the part of the bailee, will excuse his failure to return it.” The loss of, or injury

the chattel while it is in the bailee’s possession places the onus of proof on the
pailee to show that it occurred without his faunlt.®®

power of the court to order specific delivery. Although the bailor’s claim

ainst the bailee who wrongfully detains the chattel cannot now be in detinue,*
he may still be able to recover the chattel itself from the bailm_ae. Section _3 of the
Toris (Interference with Goods) Act 1977 provides that, in proceedings for
wrongful interference against a person who is in possession or in control™ of the
soods, the coert may make an order for delivery of the goods which does not give
the defencani the alternative of retaining them on payment of their value as
assesced by the court.”” But the court has a discretion whether or not to make
‘i, en order,” and may impose conditions.”™ The court:

% in particular, where damages by reference to the value of the goods would not be
he whole of the value of the goods, may require an allowance to be made by the

# However, the courts may be slow to draw such an inference, given that delay in many cases is
fikely to be equivocal: Schwarzschild v Harrods Ltd [2008] EWHC 521 (QB), [2008] All ER. (D)
1299 ).

'.“I:ll":l.a;m at para.1-089 (also in (1978) 41 M.L.R. 629, where other arguments on the scope of 5.2
- are deployed).

‘8¢5 Alexander v Railway Executive [1951] 2 K.B. 882; and see below, para.33-052.

% Jomes v Dowle (184139 M. & W. 19, 20; Reeve v Palmer (1858) 5 C.B.(N.S.) 84; Genn v Winkel
C{1912) 107 L.T. 434, 437. On exemption clauses, see Vol.1, Ch.15, especially para.15-037.

8 Taylor v Caldwell (1863) 3 B. & S. 826, 833; British Crane Hire Corp Ltd v Ipswich Plant Hire

L [1975] Q.B. 303, 311-312, 313. Accidental loss or destruction is, however, no defence if it
occrred while the bailee was wrongfully detaining the chattel: Shaw & Co v Symmons & Sons [1917]
)} KB. 799; Mitchell v Ealing London B C [1979] Q.B. 1 (see below, para.33-032, n.156). On
frustration, see British Berna Motor Lorries Lid v Inter-Transport Co Ltd (1 915) 31 T.L.R. 200; Vol.I,
£h23, especially paras 23-041—23-046 (analogous cases on charterparties).

 See below, para.33-050 and cases cited in nn.267 and 268 thereto; also British Crane Hire Corp
" Lid v Ipswich Plant Hire Lid, above, at 31 1-312, 313.

* See above, para.33-010.

7 A hailee who had sub-bailed the goods may still be in “control” of them.

~ ' This section is based on the common law rules governing detinue: see General and Finance
Fueilities v Cooks Cars (Romford) [1963] 1 W.L.R. 644. (Section 4 of the 1977 Act provides for

inlerlocutory relief where goods are wrongfully detained.) See CPR Pt 25 r.1(1)(c). See also above,
- para.33-010.

B 1977 Act $5.3(3)(b) and 3(6). For an illustration, see Howard E Perry & Co Ltd v British
Railways Board [1980] 1 W.L.R. 1375. By CPR Pt 40 r.14, a claimant who is only a partial owner
”ﬂ'ﬂ goods, and who has no immediate right to the possession of them, is confined to 2 remedy in

- amages for the injury to his reversionary interest unless the claimant has the written authority of all
wm«:wncrs of the goods to make the claim on his behalf as well as for himself.

‘._"35-3(51- By ss.3(7) and 6(4), the court may also make an allowance under s.6(1) or (2) in respect
0f an improvement to the goods made by the defendant.

[235]

LA LELLLLELLUT

33-012

33-013

I



33013 CHaP. 33—BAILMENT PossessioN AND RELATED MATTERS 33-017

claimant to reflect the difference. For example, a bailor’s action against the baileg . 4 any rule of law (sometimes called jus fertii) to the contrary is

be one in which the measure of damages is not the full value of the goods, and then hed”™.*>

court may order delivery of the goods, but require the bailor to pay the bailes k

reflecting the difference™.”™ Z " ; ;

4 he main effect of s.8(1) will be where the bailor is suing the bailee: an

Conversion of the chattel by the bailee. In addition to his obligatign i ion would E_:e Wihiere: & u:farehouseman‘cou]c! show lha_t, suce (e ponds
return the goods, the bailee is under a duty to his bailor not to convert the ¢} 'ﬂeli‘-'e{"fd to him by the bailor, a change in their ownership had taken place
i.e. not to do intentionally in relation to the chattel an act inconsistent with a third party nowmhad acquired either a partial interest in them or had
bailor’s right of property in it and which excludes him from use and pa their full owner.** If the bailee can prove that a third party has, at the
of the chattel”; thus a sale,”® p]edgc,” or cffcring for sale,™ of the of the suit, a Pﬂ-l'tlal interest in the chattel, Ieavmg thi.: bailor \"Jlﬂ'l -Onl}f a
terminates the bailment forthwith, and the immediate right to the POSS€SS1011 .| interest, the bailor’s damages recoverable from the bailee for his failure to

the chattel revests in the bailor.”® The assessment of the bailor’s damages ver the chattel will be, not for its full value, but only in respect of the
discussed below.%® or's remaining interest in it.** It should be noted, however, that 5.8 applies

o claims for wrongful interference with goods: if the bailor sues, not in tort,

Jus tertii. Given that the bailor does not transfer ownership in the chatte] Jjut in contract or for br:;ach of the h"_ﬂff‘fﬁ § common 13{“’ '3_'}3]183“0“5 arising fff’m
the bailee, he retains a proprietary interest in the chattel. He is said to retain’ ent, it appears®® that the bailee could not avail himself of the protection
“general” property in the chattel, while the bailee obtains a “special” p
in it. In litigation between the bailor and the bailee. the latter was, at ¢
law, estopped from questioning the bailor’s title to the chattel bailed to him, 2 \voidance ‘ot double liability. As a result of 5.7 of the Torts (Interference
the bailee could not set up the title of a third person in reply to the ba ds) Act 1977, the bailee need no longer fear “double liability™,*® both
demand for redelivery of the chattel.*' But s.8(1) of the Torts (Interference o bic builar, and to a third party who can prove a better title (either full or partial)
Goods) Act 1977 abolished this rule (known as the jus fertii): “The defendant i goods than the bailor. By 5.7(2) of the Act, where two or more claimants
an action for wrongful interference shall be entitled to show, in accordance y ies to proceedings for wrongful interference,® the court is to grant relief
rules of court,®* that a third party has a better right than the plaintiff as respecis avoid double liability of the wrongdoer. By s.7(3), on satisfaction of his
all or any part of the interest claimed by the plaintiff, or in right of which he suee a claimant is liable to account over to another claimant to such extent as
avoid double liability; while by s.7(4), any claimant who is unjustly enriched
extent (viz beyond the value of his own interest in the chattel) is liable to

T 3(6). - rse the wrongdoer to the extent of that unjust enrichment. Thus, if the

S Caxton Publishing Co Ltd v Sutherland Publishing Co Ltd [1939] A.C. 178, 202: Meris'v Gl 3 pays damages, first to his bailor, and then to the true owner, the bailor is
Martin & Sons Lid [1966] 1| Q.B. 716, 732; Garnham, Harris & Elton Lid\Alfred W E i enriched unless he accounts to the true owner under 5_7(3)-' and the true

{Transport) Led [1967] | W.L.R. 940; Kuwait Airways Corp v Iragi Airways CoNos 4 and 5) [20 g . . C *
UKHL 19, [2002] 2 A.C. 833 at [39]-142] (on which see Cane (2002) 319 L.O.R. 544 then would be unjustly enriched and would be liable to reimburse the

requirement that there must be a sufficient encroachment on the rights of ‘ie owner as to exclude .', " inder s.7(4).”
from use and possession of the goods assumed importance in Marcq v Ciiristie, Manson & Woods Lid
[2003] EWCA Civ 731, [2004] Q.B. 286, especially at [13]-[24]\See also s.2(2) of the Tor
(Interference with Goods) Act 1977 (above, para.33-010); dnas.11(3) (below, para33-135
n.821). GE ;
& See the cases cited below, para.33-023 n.109. W Eyen before the 1977 Act, the bailee could interplead between the bailor and a third party
7" Nyberg v Handelaar [1892] 2 Q.B. 202. ol to the chattel: RSC Ord.17; CCR Ord.33 r.6-12.
"8 North General Wagon & Finance Co Lid v Graham [1950] 2 K.B. 7. ‘Ihe warehouseman would also be able to delay proceedings against him by requiring the third
™ See below, paras 33-023, 39-333. i be made a party to the proceedings.
" See below, para.33-018. tesult is preduced by s.7 of the 1977 Act (see below, para.33-017), in combination with
! Gosling v Birnie (1831) 7 Bing. 337; Biddle v Bond (1865) 6 B. & S. 225. The House of
has (obiter) referred to this common law rule, without adverting to the 1977 Act (see below): C ‘interpretation of the section might be that it covers a situation where the bailor could have
Pacific 8A v Food Corp of India [1982] A.C. 939, 959. The bailee could set up the jus terti wrongful interference, e.g. where there was overlapping liability in tort or in contract. But
his bailor only where he had been actually evicted by title paramount (Biddle v Bond, above, at contract could arise in circumstances in which no tort had been committed: Palmer at
or where he defended on behalf of, and with the express authority of the third person (Rogers,

1
PELTy

& Cov Lambert & Co [1891] 1 Q.B. 318, 325). Arguments which would have extended the: al paras 4-057—4-063.
of the bailee’s estoppel were rejecied by the Privy Council in Re Goldcorp Exchange [1995] ! ns.7(1).
T4. 7 question of joining in the action any third party who claims an interest in the chattel, see

2 The power Lo create rules of court is contained in s.8(2) of the Torts (Interference with | bove, para.33-015). Section 9 provides machinery for allowing concurrent proceedings for
Act 1977, The rules were formerly contained in RSC Ord.15 r.10A, which has not been interference with the same goods to be heard together, even where they originated in
the current version of the CPR. The position therefore remains uncertain. The defendant’s en ; Eourts.
is stated clearly in s.8(1), but the rules which give effect to it are not readily apparent. : example is adapted from that given in 5.7(4) itself.
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The growing importance of European law. However, from the late 1980s
(later EC and now EU) law has become increasingly important as a source
f legislative protection for consumer contractors, typically by way of directive
therefore requiring implementation by the UK into national law, whether by
e or, as has been more usual, by secondary legislation under the European
qunities Act 1972."7 Some of these legislative instruments have required
onal rules governing consumer contracts which are concluded in particular
s (as in the case of “doorstep selling”'® and *distance contracts”'?); some
required rules governing aspects of particular types of contracts (as in the
» of contracts for the sale of goods,* timeshare contracts,”' package travel
wracts.? consumer credit>® and passenger transport™*); and perhaps the most
minent example, the Unfair Terms in Consumer Contracts Directive 1993,
vich subjected most contract terms which had not been “individually nego-
.+2d” in all consumer contracts to a test of unfairness.** At this earlier stage in
s development, EU contract law generally required only “minimum harmonisa-
on”, that is to say, the European legislation required only minimum rights or
“otections for the consumer, thereby allowing Member States to enact national
haws which are more protective of consumers than the EU law required.*
wever. 2 'the beginning of the present century, the European Commission
ed o wide-ranging review of EC/EU legislation in the area of contract law,

Legislative protection for consumer contrac innj

ern Protéctinn for consumers in relation to the con?:cst-s E'];l?c]lﬁ%:: e

be seen in the 1970s. So, first, in 1973 the Supply of Goods (Impli}:esg'rm]me
controlled the exclusion by a seller of his liability arising from b o) A
statutory 1mp11e-:_i terms in respect of title, description and quality anrfa;h o e
purpose set out in the Sale of Goods Act 1893.° Under the 1973 Act lnless i
exc_em%non clauses in respect of the implied warranty of title we R
void,' as regards the other liabilities a distinction was drawn het;? I'Enﬁlgred
sumer sales™ (where an exemption clause was rendered void) and Elcn o
{where ﬂ?e term was “not enforceable to the extent that it is shown tho .
Eot be fair and reasonable to show reliance on the term”)."" The 1973 g:::tﬂgj:gn ;

consumer " i i
ook b;a:: for the purposes of this rule, in terms of a sale of go,,gl;

“seller in the course of business where the goods—

( ] n *

a) are of a t'fpﬁ ordi a."]}' houg,ht fo[ pﬂ\'ate use or Collsumpnﬂﬂ and +
( } are OE a pﬂ] son h 5 bu}‘ q

Il 5 d (4] wWhno dﬂe not bu}' or Ilﬂld llllltsf:lf out as Ing thEm in ﬂr

I&z}@v&é—. wl?en this tentative control of exemption clauses was extended by the
air i earranged :

i rg;flerzz; ;Tg:;m‘:sc ;:L,?u; 9;?; ati:z’prwoatzczgr furl cc;gsumers Was rearrangeq L particular reference to consumer law,”” and there have been a number of
s ol e i il p:g;cndetgi [Il'eference to "mn, \arsequences for EU (and therefore UK) consumer contract law. First, the
As the courts made clear, this definition could apply so as to pgrglscgfif:mer’-’;k‘ s
consumers in the sense defined by the 1973 Act, but also to businesses (evep ¢
incorporated) where the contract is neither an integral part of their busin i@T
ff incidental to their business, of a type which they regularly enter.'* p E»I“l%
important lﬁtgislation for the protection of consumers was enacted bv;r r}ihﬁ':: -.
sumer Crne_dlt‘.ﬁfct 1974, where the protection extended (and stll (\"wm‘jt} tn
range of mcl%vldua]s including sole traders, small partnerships n..ld ums'n'mriaf
porated associations.'* Moreover, in 1994 the well-known pmvi:::{)lls in IlleSaI; l
of Goods Act 1979 implying terms as to the quality and fitnest for purpose of the
goods §n]d were amended so as to make them more apriapriate for consumers,
in pz_imcuiar, the reference to “merchantable quality” being replaced b g
“satisfactory quality”.'s ¥ T il

11 Eyropean Communities Act 1972 5.2(2).

' 1# Directive 85/57TEEC to protect the consumer in respect of contracts negotiated away from
,ksmgss premises [1985] O.J. L372/31 implemented in UK law by the Consumer Protection
i ation of Contracts Concluded Away from Business Premises) Regulations 1987 (SI
|987/2117), which were replaced by the Cancellation of Contracts made in a Consumer’s Home or
ce of Work, etc. Regulations 2008 (SI 2008/1816). The current law is contained in the Consumer
acts (Information, Cancellation and Additional Charges) Regulations 2013 (SI 2013/3134)
{“2013 Regulations™) on which see below, paras 37-057 et seq.

¥ Directive 97/7/EC on the protection of consumers in respect of distance contracts [1997] O.1.
LI44/19 implemented in UK law by the Consumer Protection {Distance Selling) Regulations 2000
(8] 2000/2334) (the current law is contained in the 2013 Regulations, on which see below paras
38057 et seq.); Directive 2002/65/EC concerning the distance marketing of consumer financial
services [2002] O.J. L271/16 art.3(2) implemented principally by the Financial Services (Distance
‘Marketing) Regulations 2004 (S 2004/2095) on which see below, para.38-131.
~ ®Directive 99/44/EC on certain aspects of the sale of consumer goods and associated guarantees
-~ [1999} 01. L171/7 (“Consumer Sales Directive”, “1999 Directive™).

" ¥ Directive 94/47/EC on the protection of purchasers in respect of certain aspects of contracts
- elating to the purchase of the right to use immovable properties on a timeshare basis [1994] O.J.
- L280/83 and see for the current legislation below, paras 38-136—38-142.

- “Directive 90/314/EEC on package travel, package holidays and package tours [1990] O.J.
LIS8IS9; [1994] O.J. L280/83. See below, paras 38-132—38-135. _

! B Directive 87/102/EEC on consumer credit [1987] O.J. L42/48 repealed and replaced by Direc-

live 2008/48/EC on credit agreements for consumers [2008] O.J. L133/66.

‘I’uSaEe of Goods Act 1893 ss.12-15.
- 1973 Act 5.4 creating new Sale of Goods Act 1979 5.55(3).
. 1973 Act s.4 creating new Sale of Goods Act 1979 5.55(4).
- IIJ??'fE&ét s.4 creating new Sale of Goods Act 1979 8.55(7).

Infair Contract Terms Act 1977 s. it “deali
AR 7 s}ll_{deﬁmuon). Reference to a person “dealing as consumer”
bl feilonlms in 5.3(1) (contractual liability generally), s.4 (indemnity

: , 8. implied terms in sale of goods impli i
m:lsf:i'lla;egus contracts under which goods pass). ) HATEIC) (auory el

. B, Clust B r Uni i )
W't oy oms Brokers Co Lid v United Dominions Trust Lrd [1988] 1 W.L.R. 321 and see Vol

'* See below, para.39-005.
' Sale and Supply of Goods Act 1994 s.1. Thi
.1. This change was rec ; ission,
Sale and Supply of Goods, Law Com. No.160 § 3.27. . e by L

passengers in the event of denied boarding and of cancellation or long delay of flights [2004] O.J.
641,
ﬁDim:live 93/13/EEC [1993] O.J. L95/29 (“1993 Directive™).

and see below, para.38-020.

- e Regulation (EC) 261/2004 establishing common rules on compensation and assistance 1o

~ #8See, notably, Directive 93/13/EEC of April 5, 1993 on unfair terms in consumer contracts, art.8

38-003

~*8ee Communication from the Commission to the Council and the European Parliament on
Contract Law Com(2001) 398 final; Communication from the Commission to the European
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Commission has sought (and to an extent achieved) the reform a
of existing directives so as to provide greater consistency between thep, this
being noticeable particularly in the Consumer Rights Directive 201128 W'h.ic

inter alia, consolidated the information duties required by the directives concery,
ing “doorstep selling” (later “off-premises contracting”)*® and “distance. ¢gp.
tracts”,* though it did not consolidate the requirements contained in direct; -
on guarantees in contracts for the sale of goods®' nor on unfair contract tepg
as had earlier been proposed.®® Other earlier consumer contract directives haue

also been subject to reform and consolidation, for example, on timeshare eqn {

tracts.™ Secondly, the Commission has sought to move directives in the areq of
consumer protection from requiring “minimum harmonisation” to

“full harmonisation”, that is to say, the European legislation sets rights or

protections for the consumer for which Member States must provide bu which
they must not exceed in the interests of greater protection for the consumer 3
Thirdly, and related to this, by the Unfair Commercial Practices Directive 2005
the European legislator enacted an important general and “fully harmonigeg
framework for the regulation of unfair commercial practices business-to-congy.
mer.** While the 2005 Directive is expressly stated as being “without prejudice
to contract law and, in particular, to the rules on the validity, formation or effect

of a contract”*” and the UK’s first implementation reflected this scope.® in 2014

Parliament and the Council, A more coherent Enropean Contract Law, An Action Plan Com(2003) 6§
final; Evropean Contract Law and the revision of the acquis: the way forward Com(2004) 651 final;
EU Commission, Green Paper from the Commission on policy option for progress towards a
European Contract Law for consumers and businesses COM(2010) 348 final.

** Directive 2011/83/EU on consumer rights [2011] 0.J. L304/64 (“Consumer Rights Directive®
or “2011 Directive™).

* Directive 85/577/EEC to protect the consumer in respect of contracts negotiated away, i
business premises [19835] O.J. L372/31.

* Directive 97/T/EC on the protection of consumers in respect of distance contracts [1992; C.I
L144/19. The Consumer Rights Directive did not, however, include elements from the hective
2002/65/EC  concerning the distance marketing of consumer financial services 1e002] 0,
L271/16.

*! Directive 99/44/EC on certain aspects of the sale of consumer goods and asvocivted guarantees
[1999] O.J. L171/7 (the “Consumer Sales Directive™). -

*2 Directive 93/13/EEC of April 5, 1993 on unfair terms in consumer contfacts | 1993] 0.1 L95/29
(“Unfair Terms in Consumer Contracts Directive™ or “1993 Directive™)

** Proposal for a Directive of the European Parliament and of the T4umeil on Consumer Rights of
8 October 2008 Com(2008) 614/3 final, Chs IV and V.

** Directive 2008/122/EC on the protection of consumers in respect of certain aspects of timeshare,
long-term holiday product, resale and exchange contracts [2009] 0.J. L33/30 repealing and replacing
Directive 94/47/EC on the protection of purchasers in respect of certain aspects of contracts relating
to the purchase of the right to use immovable properties on a timeshare basis [1994] O.J. L280VE3;
Directive 2008/48/EC on credit agreements for consumers [2008] O.J. L133/66.

* e.g. Directive 201 1/83/EU on consumer rights art.4; Directive 2008/48/EC on credit agreements
for consumers recital 9, though as the following recitals explain, the directive leaves a good deal of
competence in Member States as regards matters outside its carefully delineated scope.

** Directive 2005/29/EC concerning unfair business-to-consumer commercial practices [2005] O.J:
L149/22 (“Unfair Commercial Practices Directive” or “2005 Directive”) especially art.4. The
Directive excludes certain areas from “full harmonisation”, notably, art.3(9) (financial services).

*? Directive 2005/29/EC art.3(2), on which see Whittaker in Weatherill and Bemitz (eds), The
Regulation of Unfair Commercial Practices under EC Directive 2005/29, New Rules and New
Technigues (2007), Ch.8.

8 The Consumer Protection from Unfair Trading Regulations 2008 (SI 2008/1277) (“2008 Reg-
ulations™) reg.29 (as enacted) provided explicitly that “an agreement shall not be void or unenforee-
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he UK legislator nonetheless chose to give some “contract la}u” effet;:shttcsn
in aspects of the 2005 Directive’s requirements, _thereby crca;:tgng new gth
w:dfess for consumers against their trader contracting partners.” Eourthlﬁ, the
EU Jegislator brought earlier European Conv::‘antmns on junsdl_ctu?'n43n - e
coenition and enforcement of judg_mer_ats (the Emssels Convenpnrl 3- da_n [(]m
(he law applicable to contractual nbhgz_muns (the _Rome CDI‘I"-"EIIH{:]:[ ¥ e %ce s,i
within the fold of EU law by enacting regulat‘mns to replace them. o
0 lations set uniform rules of private international law governing applicable
il ntractual obligations” and jurisdiction, recognition and the t?nfome—
ment of judgments in “matters relating to a :ientract""“’ as well as spema}: &ué.;z
for, for example, consumers in these contexs. The present s_lgmﬁc;ncz 0 .
_svate international law rules governing consumer Fonlracts is that eb] ur:ip 3
Qourt of Justice has interpreted the concepts WhiICh they use (notably, “co
umer”), and this case-law may be helpful in the interpretation o_f the same or
‘milar concepts in the EU substantive law legislation governing consumer

:@ntrac{s e

Jaw for *co

Earlier approaches to UK implementaltinn of Europea!l di;ective‘s.r 1:31;1 a
long time. (Ui< implementation of the vgnous_European dlrecnvesdga_ne ing
':éansume: contracts was often effected in a piecemeal way. Indeed, in manty
i-iusimﬁei. directives were implemented by standalone statutory instrument,

nepeby creating new and distinct bodies of legislative controls; this can be seen
AT

_ - the context of package travel, package tours and package holidays,*® doorstep

i i in Consumer
selling*” and distance contracts. In the case of the Unfair Terms in

ions” i the wider lack of effect
Iy of a breach of these regulations” but said no more as o
! ?;Hl;;ﬁ;;in the “law of contract”, apparently on the basis that they set out the consequences
¥ s controls and did not need to set out other non-consequences. _ :
-nfgmc::s:“:;rri P(:':tection {Amendment) Regulations 2014 (ST 2014/87T0) |1}5e111|1g, ncfablj.-".;| new Pt
¢ ﬁConsumers’ Rights to Redress in Consumer Protection from Unfair Trading Regulations 2008 (SI

[ er, below paras 38-160 et seq. = ol )
%Esje};n::z :ilil'.ﬂlhurisﬁiction ap.nd the Enforcement of Judgments in Civil and Commercial Matters
1968. N ;

! wvention on the Law Applicable to Contractual Obllgatm_ns 1_90. 1 %

B E:;Tlaﬁgz (?Engsgmms on lheml:law applicable to contractual obiigaupns { “Elt{nme ]I] )éznﬁg]_
ii]. L177/6; Regulation (EC) 864/2007 applicable to ncn-cnmrgctua] nbhgatmps( F om;lh elgr -
fion") [2007] 0.J. L199/40 (some of whose provisions bear an important I_claFIUFtshlp :':11 contra i:
notably art. 12 “culpa in contrahendo™); Council Regul:mr?n 442001 on jurisdiction EmI “EB n:cc-gIl; -
tion and enforcement of judgments in civil and commercial matters [2001] OJ. L1%/ (J russem
'R&gulaﬁon"} first replaced the Brussels Convention and then was itself @lmed as from an:li.t;‘yand
2015 by Regulation (EU) 1215/2012 of 12 December 2012 on jurisdiction and the re;ogm e
enforcement of judgments in civil and commercial matters (recast) (“the Brussels
Regulation™). )

“ Brussels Ibis Regulation art.7(1); Rome 1 Regulation generally.

‘* Brussels This Regulation arts 17-19; Rome 1 Regulation art.6.

= W 38015, 4

qsi;:kzzl: Trzf:l_spackage Holidays and Package Tours Regulations 1992 (51 1?9332358}. il

¥ Consumer Protection (Cancellation of Contracts Concluded Away from Business . m:ses_
‘Regulations 1987 (SI 1987/2117) later replaced by the Cancellation of Contracts made_ ina thmlsum
er's Home or Place of Work, etc. Regulations 2008 (SI 2008/1816). Aslwﬂl be cxplal_nad, de;:]l:;r
have been revoked and replaced by the Consumer Contracts {In;;_n{;nﬁa?m:, Cancellation an ¢
tional Char lations 2013 (SI 2013/3134): below, paras et seq. _

—ucnnsuﬁf:r) Ere‘:;g{uection (Distance Selling) Regulations 2000 (SI 20_001"2334] wh{ch her§ beer;
fevoked and replaced by the Consumer Contracts (Information, Cancellation and Additional Charges

[889]
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Contracts Directive 1993, the resulting standalone statutory in
set of legislative rules which overlapped considerably with,

entirely separate from, the existing domestic legislation in
Contract Terms Act 1977, In the context of unfair contract terms, the resultipg
complexity attracted a good deal of criticism, and, in turn, a TeCommenqg

from the Law Commissions that the legislation sho

uld be recast ingq 4 Sinp
enactment.™ In the case of other directives, the UK legislature sought to jn egp

their requirements within existing legislative frameworks. In the case of time.
share contracts, this was easily achieved as these had already been the suhjm&
regulation by UK statute.5 However, in other cases, the process wag
difficult, a particularly striking example being found in the legislative 1ﬂmle-
mentation of the Consumer Sales Directive of 1999, which was effected iy
English law principally by the insertion of a new Pt 5A into the Sale of
Act 1979.%' This amendment created a series of dedicated rights for consumep
buyers in respect of the “contractual non-conformity” of the goods in addition ¢
(and in an awkward relationship with) the classic rights of rejection of the goods,
restitution of the price and damages for breach of the implied statutory conditions
, governing satisfactory quality and fitness for purpose also foreseen by the Sale of
Goods Act.”? Here, therefore, implementation of the European directive lead 1o
very considerable substantive complexity and, to an extent, overlap, even though
it was effected by change to existing wider legislation.

Strument Created
but f{)rmaj]}. ]

38-005 Recent reforms to UK consumer contract legislation:

Rights Act 2015. Recent legislation has sought to remedy some of the problems
caused by this piecemeal and overly complex approach to legislative imple-
mentation of EU consumer law, prompted to an extent by the requirement tr,
implement the Consumer Rights Directive of 2011 (which s

(i) the Consumer

. but even nyie by
a view in government that UK legislative implementation should be L2sistent,

easier to find and easier to understand.”* The principal result of this view is the
Consumer Rights Act 2015, whose provisions re-implement earlier SU directives
requiring consumer rights in respect of contractual non-caniormity and the
control of unfair contract terms, but do $0 in a way which sgeks to integrate their

[ requirements into a wider framework, in part drawn.from other domestic UK

Regulations 2013 (SI 2013/3134) (below, paras 37-057 et
Marketing) Regulations 2004 (SI 2004/2095).

** Law Commission, Scottish Law Commission,
Scot Law Com. No.199, 2005).

* Timeshare Act 1992, which preceded the Directive 94/47/EC on the protection of purchasers in
[l : -

seq.); Financial Services (Distance

Unfair Terms in Contracis (Law Com, No.292,

1997/1081). Subsequently, the UK’s treatment of
timeshare and related contracts has been made by the Timeshare, Holiday Products, Resale and
Exchange Contracts Regulations 2010 (SI 201 (0/2560) on which see below, paras 38-136—38-142.

*" On this implementation, see below, paras 38-408 et seq.
2514,

**BIS, Enhancing consumer confidence by clarifying consumer law (July 2012); BIS, Enhancing
consumer confidence through effective enforcement, consultation on consolidating and modernising
consumer law enforcement powers (March 2012).
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54 the Sale of Goods Act
i tract Terms Act 1977, :
ﬂl; cgnézlroé:soﬁnd Services Act 1982°°) and in part df:.e:l;pg::-
i les governing contra
as in the case of the new rul .
f “digital C{Jll[ntent”“]. In this way, tlhe 2015 Act reﬁecmcintt)rr:fis
Sy agtin the most prominent special rules gu:wer;pn]gjI i
ds ilga;nd fonsumer from the legislative sch{:}?esihap% i(;:;r ccommct
i i So, notably, the Un
es of contractor. S0, _
. belweg?gﬂzg z:;?:igzd by the 2015 Act) no longer c?‘nggms any rules
Tm;:icto the situation where one party “deals as consumer .
restrl

g 55 and the Suppl

g i Additional
on, Cancellation and
Consumer Contracts (InforI\I:l;tl Lh:t UK legislature did noéosfgksm
' i . 50,
levant consumer contract law in the Consumer i‘h]ig[:ltsﬂl?icﬂve By
i e'n ly, the UK implemented the Consumer Rig Sf st o
r-a!hgp‘;%l;ﬁé? c%.g;:unent g s mg;lla'monsigllzzg‘}g{](g ?E;egulati;ms"},
prncy itional Charges) Regulations _ s
e t]?: C(i;-:t;:;]umcr Rights Act.* The 2013 Regulations ;re Pl::;ﬁﬁg}-]};
. m:; Jl.:?*h rules governing a trader’s informancélr_l duties a(r:]:it raf [sc?}ther et
concern £ e ; tracts and distance ¢
; n off-premises con v er
g Pfizagizlr:z;;cl'iéwicesl? though they also create other particular consum
relating %

it 61
i i inerti ing and additional charges.
relation to inertia selling
roection rules, notably, in

Cliﬂges} Regulations 2013.>° Howe

i i i ect of certain unfair coqnnermal
{111) Ligeys rli'gtrltfmt:::dre?ﬁllf :-SPUK legisla?or chose to gl;easg?e:
B I%”E:arfi"uizts to C{;rtai]‘l aspects of the Unffu.r Commermalc I e
“contract law  efto hibitions by inserting new provisions into the :)1:__50]15”}
e e Slﬁr{;a]r Trading Regulations 2008 (“the 2(?08 Regru a lh[s &
Prl;’iwlfut?:d fergrrilier [ilmplemented the directive, thereby creating new ng
whic

o £ . . 9
e.g. Consumer Rig| ct 65 re ting Unfair Contract Terms Act
2. NS L.hIS Act 2015 s, S flecti 1977 5.2 (1) below

i t
pﬂﬁ%?:-_nﬁ:ﬁer Rights Act 2015 ss.9-11, 13 reflecting Sale of Goods Acl

. ices Act 1982 s5.3-5
“ﬁﬁz_ﬁffﬁ'igﬁﬂ 2015 55.9-11, 13 reflecting Supply of Goods and Services
onsu i3 =

on which see below as 385-462—38—4 54 i 49, 51-53
- Rights Act 2015 5549, 5
i /. par 38464, 38-466); Consumer : =
reﬂect unhm SE l‘i of Gcnzc’:li aﬁd Services Act 1982 ss.13-16: below paras 38-
ing Supply
JB-537—38-538.

Consumer R A 3-47: ] 38-501 et seq. o
ig t 2015 ss.3 : below, paras o N " -
:; Ci:;.lmer R!i:i!:tz .':ct 2015 .75, Sch.4 paras 5-11 on which see Vol.I, Ch.15 where
£=4

2 fore
" t as “consumer” and are there
i i “deal as consumer” do not coun| . e
expllam':d m&:aﬂﬁﬁ;ﬁ;ﬁm 1977 or the 2015 Act: see especially paras 15-073—
Onger a A
m“ 515202’313134[“2013 Regulations™). ) el Lot i
60 tion is found in the Consumer ngl'llIS ﬁ;cl_z : 2.0“ sy zﬂm{which —
g E;?Pk] which implement the Consumer Rights D:r::(:lw_cbe:mlW e T
'[P*“S'“!g(f "Te:ﬁented by the 2013 Regulations regs 42 and 43}: : a[i,F:‘n s B
fﬁ?nhm:lr' Z:::Etion is that the 2015 Act gives r::c-niractualﬂt ;}T{c;) lc1 ;n(::{r:;nd N o 5_3‘6{3)—(4-}, 5
i 5): 1 .12 (g : o,
i Directive art.6(5): 2015 Act 5. . ol A
E}ﬂﬁ;d cl:)}z;lt:nft 2cﬂolnliracts): and 5.50(3) and (4) fsen':c:es contracts), on W
3&4&—? 38465, 38-508—38-509 and 38535 respectively.
51 8T 2013/3134 Pt 4 see below, paras 38-057 et seq.

1979 ss.13-15: below, paras
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CHap. 38—ConsuMER CONTRACTS

redress for consumers against their trader contracting partners.*? Ag 4
consumer to whom a misleading statement has been made by a trader or w,
been the object of an aggressive commercial practice may enjoy a short-jy o
“right to unwind in respect of a business to consumer contract”, g “rj '
discount” and/or a right to damages.5* These new consumer rights are Iﬁlﬂtﬁdé
the wider provisions governing unfair commercial practices from which they
spring in the Consumer Protection from Unfair Trading Regulations 2008, hut
they are separate from the broader framework of consumer 8

rights against tradey
established by the 2015 Act. Moreover, the rights to redress under the am

2008 Regulations bear a complex relationship with traditional rights for contraeq.
ing parties established by the common law® and by the Misrepresentation Act
1967.%° These complexities, which will be explained below, are hardly welcome,

even if the new provisions create rights for consumers which they would not
otherwise enjoy.*® i

3

(iv) Special rules governing consumer contracts of insurance,
these developments specifically relating to consumer protection an
concerned with legislation implementing EU directives, the English
Law Commissions undertook a series of studies into the law g0
representation and non-disclosure in contracts of insurance.
legislation resulting from their recommendations was the
(Disclosure and Representations) Act 2012, which mad
ing a consumer assured’s duty of utmost good faith and
breach. The second tranche of legislation
alia, abolishes the rule permitting a party

contract on the ground that the utmost good faith has not been observed by the
other party,* sets out new rules governing non-consumer insurance contracts an.
supplements the 2012 Act’s provisions governing consumer insurance contrac's,

These new provisions are discussed in Ch.42 (Insurance) of the present
work. 532

In paralle] 1o
d principally
and Scottish

Verning mis-
®” The first tranche of
Consumer Insurance
€ NEW provision govem-
the insurer’s remedies for
is the Insurance Act 2015, which, inter
to a contract of insurance to avoid the

The relationship between “contract law” and prohibitions ' preventive
measures. This chapter will follow the general approach of thiswork in focuss-
ing on “contract law” in the sense of the law which sets orlthe circumstances
in which consumer contracts are concluded, the grounds ol their invalidity and/or
of the invalidity of their terms, the relative rights and obligations which they

%2 Consumer Protection (Amendment) Regulations 2014 (SI 2014/870) inserting, notably, new Pt
4A Consumers’ Rights to Redress

in Consumer Protection from Unfair Trading Regulations 2008 (S1
2008/1277). Rights are also created for consumers in respect of payments which they have made: for
the details see below paras 38-160 et seq.

* Consumer Protection from Unfair Trading Regulations 2008 Pt 4A.

**e.g. the relationship between the right to rescind a contract for misrepresentation and the “right
to unwind™ the contract for a misleading statement under the 2008 Regulations (as amended).

“* e.g. the relationship between the rights to/possibility of award of damages for misrepresentation
under the Misrepresentation Act 1967 5.2(1) and 2(2) and the right to damages in respect of a
misleading statement under the 2008 Regulations (as amended).

¢ Below, paras 38-160 et seq.

*7 See below, para. 42045 at n.333.

“ Insurance Act 2015 s.13.

5% See below, paras 42-030—42-032, 42-046—42-050.
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i i 1 ir breach (*“contract
i i s which arise on their _
arties, and the remedie | B N
E [0{1 ﬂ:-z;rgw and usual sense), rather than on the wider !a:; ie\: . ags e
W in the ur of contracting parties, whe'gher through l,struv::[ml AN T
ul;ei)a:lﬂ;f financial services, administrative powerls :' ;3: o e
peulan i f consumer law, ;
e 6 However, in the case O : e
L la%\?lﬁlporianl ways, since modern consumer protection lii‘g;ii!:; -
0 ; ( i ‘
2 I1umbt?t:-ined rules governing contract law in L_he na;rot:v ngsuac[ e
often ;om sumer with a right of cancellation © t. e o : ,res e
e COI: binding on consumers, or creating special rlghtsfu[] defs i
| i a
7 f contract) with preventive measures of the behaviour of tr
preach O

ive meas-
ct law rules are concerned.” Many of these preventive m

[t : 3 “contract
e mcs;ezz“rt;:uired by European directives which also set out the “co
yres have

i s combination has been relied on by

L — pmwc??ﬁsrt?s:s ':; eas ‘r:ESoT]:oi national courts ha:'iing a duty [:;
g COU&‘: 7 nsumer’s protection of their own motion. At the Sl'?u -

e e ot ?f S rcial Practices Directive 2003, which requires a ¥

ime, the s C?ml[cnzf the control of unfair commercial practices busu;lq;si:

e fr%m‘m:ﬁshes expressly between its own concern with l{'lﬁ pro 1'Lhe

e d N ial practices and “contract law am:}, in particular, ... i
g mmmﬂc;oniation or effect of a contract”, this being the ca

: idity, FREERT law has
mies on the)validity EU or national,” though, as earlier indicated, UK e
whethe: th.ose rules are rights to redress for cons

islation which provides
1%[)‘*'7;11:"3:;;;!321} 2::2:5: ff;igglggnmercia? practices by traders.”
LA
. i . This chapter will consider the‘ law
The Istructurl‘— 31:,%2?:5?:?::&2:{;?;;;oiing hefiiings: the relat'?o_nictsr[:n :;f
%Iu}rem{;“%;ogzl;;?l;er contract law: definitions of culllnslpmer li:nc}r;tl[;accto ;1“1 et
- M ncellation;
B - ﬁ:f;mr?;;lsnlimridﬁzs;a the control qf unfair_ cot?trztue:li_
ctices and the ‘J'Dll: Sl;u ly of goods, digital content or services. Ti}lS cl a;; o
il » CUHFTaCIS f(;:.tlzw Egveming consumer credit agreements, whlr_:h 1;“110&
P dlSCll_ll%Sgi sor ascalready noted, rules governing clonsumel ‘ms:nd >
e h, e éliscussed in Ch.42. Chapters 35 Carriage by ; i -
oy o aId' ss the law governing these contracts mv::luclu?c =
e iy el 1?:;15 74 Moreover, the present chapter -wﬂ] not disg:lss e
5 s PﬂSSEIll;z ; frameworks governing the provision of financi ;eihe
];Elsﬂ;ﬂ: inanslarsf uby trlfe Financial Services and Markets Act 2000 an

Financial Services Act 2012.

 Bee Vol.I, para.1-001. -
13— 7 " -
m:lr:rigfs"lfmg:as 38—32}:——-381-333, 38-387—38-394 (unfair contract terms
edies for nc-;g—cunformity in the context of sale of goods etc.).
1 See below, para.38-018. :
2 Directive 2005/29 art.3(2), recit

. 2 4A (as inserted
m;?éi;iﬁﬁé;otmtion from Unfair Trading Regulations 2008 (SI 2008/1277) Pt

low, paras 38—160
by Consumer Protection (Amendment) Regulations 2014 (S1 2014/370) and see below, p
el seq,
™ See above, paras 35-071—35-073.

: . “Off- i ontracts” and “distance
__38-129 (in relation to “off-premises C ) and para.38—495 (rem-

al 9. ¢f. Consumer Rights Directive 2011 art.3(5) below, paras
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Cuap. 40—EMPLOYMENT

1. INTRODUCTION

Contract law and statute law in relation to employment. The legal regyj,.
tion of the individual employment relationship is a highly complex body of Jay,
which, while it still has at its core the common law of the contract of employ.
ment, today consists largely of provisions contained in statutes, statutory regyl,.
tions and European Union measures. In this chapter, the first aim js to be as
complete as space permits in the treatment of the common law of the contract of
employment, both as a system of rights and remedies in itself, and as a ogp.
ceptual system upon which much of the statutory regulation is constructed ang
depends. The other aim is to indicate in reasonable detail the main areas in whigh
the common law of the contract of employment is overlaid by statute law, [ is,
however, to be stressed that a complete account of that body of statute law,
together with all its interpretative case law, would now occupy much more space
than is available for that purpose in this work, and would, moreover, de
further from the law of contract than is consonant with the purpose of this work.
For more comprehensive treatments of the statute law of the individual employ-
ment relationship, reference should be made to treatises entirely devoted to
employment law.*> Much, though by no means all, of the statute law regulating
the individual employment relationship was consolidated first into the Employ-
ment Protection (Consolidation) Act 1978, and later into the Employment Rights
Act 1996, into which many subsequent amendments have since been integrated,
especially though not solely by the Employment Acts 2002 and 2008. ‘Where the
relevant statute law is not contained in the latter consolidation, that is specifically
indicated in the course of this chapter.

The contract of employment or of service and contracts for services. Con-
tracts® of employment were known to the law for many years as “master and
servant” contracts, but this terminology now has archaic connotations, ard |s ot
found in modern legislation. There is no comprehensive definition. ¢t tuch a
contract® and the decided cases merely indicate a number of inditia or factors
which are relevant to a finding that a particular contract is one of sinployment,
ora “contract of service”.* The presence or absence of any onesuizh factor is not
conclusive, since the decision depends on the combined efftt wf all the relevant

Scottish law, but largely applicable to English law); and, for a comparative perspective, Freedland and
Kountouris. The Legal Construction of Personal Work Relations (2011).

* See, for instance, Hepple & Fredman, Labour Law and Industrial Relations in Great Britain, 2nd
edn (1992); Deakin & Morris, Labour Law, 6th edn (2012): Harvey on Industrial Relations and
Employment Law (1972 and updated).

* On the question of whether the employment relationship should be viewed in terms of contract
or as a “status” see Rideout [1966] C.L.P. 111: Kahn-Freund (1967) 30 M.L.R. 635; compare Hepple
(1986) 15 LL.J. 83,

* Montreal Locomotive Works Ltd v Montreal and AG [1947] 1 D.L.R. 161, 169 PC: Construction
Indusiry Training Board v Labour Force Lid [1970] 3 All ER. 220, 224;: Maurice Graham Ltd v
Brunswick (1974) 16 K.LR. 158, 165.

* Simmons v Heath Laundry [1910] 1 K.B. 543, S50; Short v J & W Henderson Ltd (1946) 62
TL.R. 427, 429, Kilboy v South Eastern Fire Area Joint Committee, 1952 S.C. 280, 285-286: Market
Investigations Ltd v Minister of Social Security [1969] 2 Q.B. 173, 184; Ready-Mived Concrele
(South East) Ltd v Minister of Pensions and National Insurance [1968] 2 Q.B. 497.
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when those pointing towards “employment” are Eveighed up with thns;
B inst. A contract of employment or of service is generally contraste
iy agﬁ ct-in which an independent contractor is engaged to perf:::rrm a
- . la; often known as a “contract for services”.® In order to identify the
e isn{ployment. it is useful first to describe its normal fo_rrns and then to
'-:Dn'm;: :Jhe current approach to defining it, which is developed in greater detail
?"d[l]f: second section of this chapter.

of the contract of employment. It could, at least until

Th:: [[:‘;J:fl:rlr:at.]t;:;z in the practice of the labour markel,_he said that in the
- e of employment’ the employee is selected by his or her employ_'er,
nﬂmal“iail-timc” as part of the employer’s organisation, with regular working
i tl; fixed place of work, with equipment provided by the employer, and
e aome degree of supervision (arranged by the employer) over his or her
undc;; f working; the employee enjoys a fixed wage or salary paid at r;gular
Fﬂe{h al Oﬁted hnliéiays on full pay, and has some security of employment in that
. hse c'annm he dismissed without notice (except for m1sconduf:t}, a_ncl until
g atior of*his notice of dismissal he or she is entitled to receive h1§ or t}er
e Expﬂe o‘; salary, whether or not his or her employer can actually provide him
mil]:;af"t;l 1.-;r0rk to do.® The instances which come before courts are thnse_where
o Vit not all, of these normal features of employment are present, and it must
wn‘i’ 'ijed whel.hcr the departures from the normal patterns of employment are
u.;ﬁiu;::;nﬂy important to justify the conclusion that the relationship is not

; : P e
employment for the purpose of the legal rule in question.

However, a large and increasing proportion of the workforce is []l:}w e:;]t)_lgymeél
in “marginal”, “atypical” or “flexible” forms of employment, 5111](: da“s Em-hou.-s'
lemporary Or agency employment, as well as work under so-c;lf?; 1:;2 s o
contracts” ' In such cases, it may be even more than usually difficu

3 1
whether or not a contract of employment exists.

The modern approach to definition of the contract of en.lp‘ioy]me:g. H"][‘:Si
traditional statements of what constitutes a contract of service p acelo o
emphasis on the power of the employer to contro} the work of the emp tyct;,r
when contrasting that contract with a contract with an independent coln rdairec t
The traditional distinction was that whereas the employer could merﬁ_j,'hl e
what work was to be done by the independent contractor, he or she might a

- % See below, para.40-005.
! Denham v J’E‘id’fand Employers Mutual Assurance Ltd [1955] 2 Q.B. 431?. 446{;_024
® All these features are considered in more detail, see below, paras 40-0 0—4 :
*Short v J. & W. Henderson Ltd (1946) 62 TL.R. 427, 429.

8 40-031, below. ) K
“s:'ﬁi-.s {ed.), Labour Law in Britain (1986), Ch.6. (Leighton) passim; Freedland, The

z low, paras 40-026—40-027.
Personal Employment Contract (2003), pp.18-22; and see be .
" '3:. Sadlifi’;f::!!ack (1855) 4 E. & B. 570. For the importance of the control test in modern law,
see below, paras 40-012—<40-015.
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40-005 CHap. 40—EMPLOYMENT

direct how the work was to be done by an employee.'* The current approach ¢
this distinction, and hence to the definition of the contract of emplo}rmenL h:q

four main elements: .

(1) the denial of the supremacy of the control test, whilst still acknowlede: 1
its importance'*; Iﬂ[gﬂﬁ- 2

(2) the use of some form of “organisation” test'>; 3

(3) a growing preference for asking whether the worker is “in business g
his or her own account”—though it has been denied that this i the
fundamental test'®; i

(4) the assertion that exhaustive definition is futile and that the mﬁthu&_g
classification is by the accumulation of relevant factors in each case""-',r
(5) an increasing tendency to treat the distinction as one to be applied a!m
instance rather than by an appellate court.'8 o

il
L)

ol
It should also be noted that the relationship of employment is to be contrasted not
only with that between employer and independent contractor but also with those
of agency,'” bailment™ and, at least traditionally, partnership.?" It may also sl
be important for certain purposes to distinguish between the contract of employ-
ment and the contract of apprenticeship®; the way in which that distinction is t
be drawn was considered by the Court of Appeal in Fletr v Matheson ™ The
Consumer Rights Act 2015 explicitly distinguishes between “consumer con-
tracts” and those of employment or apprenticeship.* This chapter will copsicar
first the legal consequences which attach to employment (but not to e
relationships) and then consider the tests used to decide whether a contract s ong
of employment, or one with an independent contractor. ahs

L

'*R. v Walker (1858) 27 L.1LM.C. 207, 208. This distinction is considéred in greater detail, see
below, paras 40-012—40-014. 1

'* Ready-Mixed Concrete (South East) Lid v Minister of Pensiolis tma-National Insurance [1968]
2Q.B. 497; Construction Industry Training Board v Labour Forde B [1970] 3 ALl ER. 220; Wamer
Holidays Lid v Secretary of State for Social Services [1983] LC.R. 440. See below, para 40-026.

'* Stevenson, Jordan and Harrison Ltd v Macdonald and Evans [1952] 1 TLR. 101, 111; of.
Market Investigations Lid v Minister of Social Security [1969] 2 Q.B. 173, 184. See below,
para.40-016. L

'® Nethermere (St Neots) Lid v Gardner [1984] LC.R. 612, 619. But. for further evidence of the
tendency, at least in the case of skilled workers, to prefer a business test—here in the form of "whose
business is it?"—see Lane v Shire Roofing Company (Oxford) Ltd [1995] LR.L.R. 593.

"7 Argent v Minister of Social Security [1968] 1 W.L.R. 1749 Maurice Graham Ltd v Brunswick

(1974) 16 K.LR. 158, 165,

'® Global Plant Ltd v Secretary of State for Social Services [1972] 1 Q.B. 139; Maurice Graham
Ltd v Brunswick (1974) 16 K.LR. 158. See below, para.40-011.

'? See above, Ch.31.

20 See above, Ch.33.

* For discussion, see para.40-029, below. i

** Compare para.40-187, and para.40-203 n.1437.
* [2006] EWCA Civ 53, [2006] LR.L.R. 277. ’
** Consumer Rights Act 2015 5.61(2); See above, paras 38-027 et seq., above. 19
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‘ i ; t, partner
" iion between an employee and an independent contractor, agen

5 "C,lslg: in another such relationship), is that certain legal rules apply to the
in a relationship of employment which do not apply (or do not normally
10 other relationships. Some of the distinctive legal consequences of the

loyment relationship are:

i is placed on the
xtensive duty (both at common law and by statute) 1s p !
) :Lr:l;oyer to take measures to protect the health, safety and welfare of his
or her employees, and to provide safe equipment and premises, and a safe
I system of working.*

is vicari i itted by his or her
An employer is vicariously hah_le for the torts commi tec
employl:;e “in the course of his or her employment” > whe_reas the
person who engages an independent contractor is not normally l1abie£c:r
torts committed by him or her during the work he contracted to do.?

'Y (2:}
1

1 (3) Many obligations (e.g. obedience to lawful and reasonable orders of the

¥ employer) are imposed on cmployt?rs and employees as implied terms in

"~ the contract of employment, which may not be owed by or to an
independent contractor.”®

]

Statutory consequences. A substantial number of statutory provisions
mose duties on an employer in relation to its employees, or confer benefits on

employees. For example:

l!.
2
l.

| i i ibuti i t of an
. (1) The employer will be responsible for C(?nmbun()_ns in respec

A “cmplo}lrjcd};amer" under the Social Security Contributions and Benefits
Act 1992?° and the employee will be entitled to claim the benefits

payable to a person “employed in employed earner’s employment”.*®

L
=

(2) The contracts of employment legislation®' and the redundancy payments

legislation®® apply to “employees”.>

i - A new framework for the statutory duties was established by the Health and Sa_fely at Work, ei:;.
Act 1974, The Act is applied generally to “persons at work™ (s.l(l)(a}}. W-]]lCh includes the sie -
ployed (5.52(1)); but within that framework certain duties are specifically imposed upon employ-
1o their employees (5.2(1)). See be!(:hv: Wpﬂm }g_—lm-ﬂugﬁl—?)l{]‘}.
%8ee Atiyah, Vicarious Liability in o of Torts . .
hxyah!zt pp.S;'c;:fseq. But some relationships other than that of employment may also invoke
Vicarious liability in tort, e.g. Ormrod v Crosville Motor Services Led [1953] 1 WLR. 1120; cf. An-
for New South Wales v Perpetual Trustee Co Led [1955] A.C. 457.
* See below, para.40-051.
&Pt
% Social Security Contributions and Benefits Act 1992 ss.94(1), 108(1).
"' Contained in YEmponmsnt Rights Act 1996 Pis L IX: see below, paras 40-040 et seq.,
40-163,
i ined i i : 248 et seq.
* Contained in Employment Rights Act 1996 Pt XI; see below, paras"elﬂ— 1
 Defined by Empln;ment Rights Act 1996 s.230(1) (“employez”), 5.230(2) (“contract of
ent™ ).

tmplo
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(3) The unfair dismissal legislation® applies to “employees”** defineg o
workers under contracts of employment, other than in police servies

(4) The Employment Rights and Trade Union and Labour Relations (Cqp.
solidation) Acts also embody a series of rights of “employees” (such a5

rights in relation to maternity,*® trade union membership and activities %

and insolvency of the employer)*®; and the procedures for handlj,

redundancies apply to “employees” as defined in s.295 of the Tradg
Union and Labour Relations (Consolidation) Act 1992.

(5) The Transfer of Undertakings (Protection of Employment) Regulationg
2006%" deal with the rights and obligations relating to employers ang
employees on certain transfers or mergers of undertakings, businesses gr
parts of businesses. “Employee” is defined for this purpose as any
individual who works for another person whether under a contract gf
service or apprenticeship or otherwise but so as not to include anyone
who provides services under a contract for services.*

These and other statutory provisions assume that there is a general legal concept
of “a contract of employment™ or “a contract of service” by using these terms
without any statutory definition.** Thus, the trade dispute immunity contained in
5.13(1) of the Trade Union and Labour Relations Act 1974* referred to the
contract of employment. Similarly, the Companies Act 1948 was treated as
referring to a contract of employment when it spoke of payments made “on

account of wages or salary”.** (The relevant provision has now been consoli-
dated into the Insolvency Act 1986.%)

Classification for particular purposes. Although, as the foregoing para-
graphs show, a uniform concept of the contract of employment or service seems
to be assumed in legislation and judge-made law, it is nevertheless true that ia2

3 See below, paras 40-214 et seq.
* By Employment Rights Act 1996 s.230{1).

3¢ Employment Rights Act 1996 5.200. The exclusion of those in the pelice.service has been held
to extend to prison officers: Home Office v Robinson [1982] LC.R. 31; and ivhas been held that police

cadets are not “employees” within the meaning of that term in the unfair dismissal legislation:
Wiltshire Police Authority v Wynn [1980] LC.R. 649.

37 Employment Rights Act 1996 5.200.
3 See below, para.40-198.

3% Trade Union and Labour Relations (Consolidation) Act 1992 Pt IIl. See below, paras
40-115—40-116.

40 See below, para.40-198.
41 g1 2006/246. See below, para.40-179.
42 81 2006/246 reg.2(1).

+* Income and Corporation Taxes Act 1988 5.19(1) (Sch.E); and see below, para.40-009, “Contract
of service or personally to execute any work or labour™.

4 The corresponding provision, no longer confined to contracts of employment, is now contained
in Trade Union and Labour Relations (Consolidation) Act 1992 s.219(1).

45 5 319(4), dealing with preferential payments on a winding-up. See Re General Radio Co Ltd
[1929] W.N. 172; Re CW & AL Hughes Ltd [1966] 1 W.L.R. 1369; Redbridge LBC v Dhinsa [2014]

EWCA Civ 178, [2014] LC.R. 834; and see below, paras 40-181—40-182.
465386 and Sch.6 paras 9 et seq.
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ip i i icular purpose
ill generally classify a relationship Indﬂ'lf? hghth C.fr ;h;:sprz:: Sinclep{g{ e
ification i i since g ‘
d fication 18 required, and St 1o
e tIWLI'E:OC':: S::;l\ employee it may be possible for the cou?t:lt:: :;mem;;na
: _ .
S w]a[ionship as employment for th_c. purpose of or:je _1{': b Se:m e
icugai ::)t for another.*’ Insofar as there 18 a_.'curregttt_;zr; {he o
E i diversity of definition, bt ssibl _
e i i classification
* wwa?iS a:zé:?;r willingness to engage 1n & different approach to
ace of @ & g

'[h 5! i Vv Shf (=
in sal .
Rﬂﬂﬁng Cﬂfﬂi}a“\' (C";fom’ LE “

i to execute any work or !abu_ur:
S Cﬂl;:lfaft ‘[:f 59;:;:;1;}][;;252"1'3]1]5 the area of emPloymenl leg1stl]z:‘t'102;
i - i PB: of variant upon the contract "of- employg:ia o
e b is IFP:' extensively used and requires distinct Cli)n?l_ n=:rl dim;
Sservice = t;lzrfaasic concept of the contract of employment by inc ;;ing‘;
e s rsonally to execute any work or labour. This addmpi; o
any other contract Pgelweel‘l employers and independent cqnltract?rs,t;is, e
e COﬂ}I?le , not contracts of employment. The conditions orf e ]
mntracls_whlc . :ru 1 of employment are that the contract shall be cl) P i
e 5 the wo ker*® and probably that it shall be for wo;k alone .
flopg o thz wmterials The extended formula probably m::lu?esms?o ¢
Ry ;‘;D:‘Zﬁbagontﬁimrs wlhu would be held not to hav_z} ceosnirsﬁll:s.l e{:i \ev : é:l uj;e
Ko Where this ki i . it is someli _
g l%emfﬂffig:lnc?n:rf"m;n \‘]‘!:fc::k::fdm distinguish it from the simple
terminology ©

.

suin amplES Sh()\ 5
(= lOYEE - bu!., as [he [~ & 1 i:k (4]
c{}llOBpi 0[ mp nsu o ex W ”j-&]e S a Ia 1
QDHSISIEIICV n ihlS IESPGC[.

P I Y f
C . ]

1 Ih’e [0'-1510[15 fOt[IiEﬂ CO[Ilall‘lﬁd m ﬂle Iﬂdusillal our is AC[ Lg 19 or

( ] ‘:GU“S Df 1ﬂqul[ Y mio l[lduSll’lal dlsp\lles, apply n [E:latlon [[4] []adB

; 3. 191-192 (cf. at
. vt Bonvin [1940] 1 K.B. 188, 5
' 1938] 2 K.B. 768; Hewitt ¥ ‘B 437- but it has been
;?gé'?%f;::n;:ﬁf:;fgign[d Employers Mutual Assi mucde o é:?:r?rifoz?e: for tax purposes later
1 d ' be treated as self- - : al
ho has elected t© ; over the fisc
suggested that where a workf:.;::plo}-ee, the Inland Revenue should take ac‘t;:}; -Hyj'or::::g:& e 4o Lt
S sm:;:ﬂnl an:lsu:isneag from being assessed under Seh.D rather than Sch.Es:
orker g ; e
advantage the v: RLR. 201, 208, para.34 (per Ackner L.J.). i decision in R. (on the application
Biest (1080} 1. - - on should now be made with the dec e oo imited
4 [1995] LR L.R. 493. Compariso 009] EWCA Crim 653, where the Court of Appeal il
ef Health and S Eecktive) ¥ Fo'd o ] ?n mutuality of obligation, confirming lh:‘]lﬂ}n :ihls
: i ul Y . X on
ad applical"ttm i thf: ig;i;i?ft?ér:i:a:nl:glmqﬁimmem of a continuing 0T overarching obhga
partic i tanve r : : ’ .
WQI:I'ITEE;S when the workers 8 QUREH L L iie:;ﬂ:k Crisp (19741 LCR. 248. In Mirror
y 7 Bu& B. 1135 % t the expression
T Bﬂ;"ééii:?:g [1986] LC.R. 145 the Court of "%‘ppea; he:sdo:'lﬁ work ulr}'lahour.
Group Newspapers Itjth ; dominant purpose of which was the exe::ﬁ;cr{_’m L.C.R. 1126 where the
referred to a contrac , : W EWCA Civ 469, (2 CR. 11 .
: h West) Lid [2004] intended to require
See Wright v Redrow Homes (North We . {ractors were construed as <
i individual bricklaying CONE 0 55, 57; compare
contracts of Lﬂ‘?}”;ﬁ;gﬁ;‘{l;ﬂd's‘g a5 1o constitute them as *“workers see also, i
them to work
para 40-022 nn.138-142. AD-026.
0 Syuart v Evans (1883) 49 L.T. 138; and see below, para.
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CHAPTER 45

SURETYSHIP

In general .

Formation of 1he conlract

(a) Agreement ...............

(b) Consideration ..

(¢} Grounds of vitiation of the contract .

(d) Effect on surety of vitiation of the Lran:aactmn ouaranl.eed

Formalities ..............

Construction of lhe contract

Discharge of debtor ..

Discharge of surety .............

(a) Discharge of .‘.rlir?—l'\' b\r pd.\-ITIEEII. or sct—off

(b) Discharge of surety through discharge of pnnc:pal debior

{c) Discharge of surety through variation of contract heiv.een
debtor and creditor ..

(d) Discharge of sure:ty on other grcrunds

Surety’s right to indemnity and contribution

Legislative protection of SUTBHES .........comimrisersrnsssinssnssnmrsasesss

{a) Consumer Protection from Unfair Trading Regulations 2008

(b) Misrepresentation Act 1967 ........ccocvcoecnesesesscassesicessesemsensnnce

(c) Unfair Contract TErmis ACE I9TT ..cimiinmmasiimaniisssissinsosnebesusss

(d) Unfair Terms in Consumer Contracts ........

1. In GENERAL

General nature of the contract. A contract of suretyship is in essence a 45-001
contract by which one person (the surety) agrees to answer for some liability of
another (the principal debtor) to a third person (the creditor). The contract may
be constituted by a personal engagement on the part of the surety, or by a charge
on property without any personal liability, or by both." Prima facie a surety does
not merely undertake to perform if the principal debtor fails to do so; he
undertakes to see that the principal debtor will perform.? Important results flow
from this prima facie rule of construction. In particular it means that a surety is
normally liable to the same extent as the principal debtor for damages for breach
of the latter’s obligations even though he has not in terms guaranteed the
payment of damages.*

' Smith v Wood [1929] 1 Ch, 14; Re Conley [1938] 2 All ER. 127.

* Moschi v Lep Air Services Ltd [1973] A.C. 331. cf. Trafalgar House Construction {Regions) Ltd
v General Surety & Guarantee Co Lid [1996] 1 A.C. 199; Sunbird Plaza Pty Lid v Maloney (1988)
166 C.L.R. 245 HC Aus.

* Moschi [1973] A.C. 331. For other consequences of this rule of construction, see paras 45-040,
45-086.
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it was pointed out
by Lord Selborne that there are three possible vari
variations j,

p&ﬂics o d contr act ur 5" p p |(:h
x 1p. ]he ﬁr‘Sl a”d q‘I]l ]ﬁS[ case ‘S [ 1at in “,l’h
UIJE'E pal[lES CDHCEI’I‘IEd are paHiES lo [he . i I - .

{:_-rin_c!'pa] debtor and
DIS:;:Heeogly,Band that the principal debtor is pri
e teed. But it also s ib
s possible that the co
g only as between the principal debtor anst:‘éztsu{:-ir;umt
. or

Cl‘edliﬂl Elnd [he c }' I g
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3 Contract of suretyshi
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qnd principal debtor will discharge the surety.'' And if two parties contract as
oint principals in the first instance, but they subsequently agree between them-
selves that one of them is to assume primary liability, the creditor will, on
jequiring notice of this fact, be obliged to treat the other as a surety only."
Contract of suretyship as against creditor alone. It is also perfectly possi- 45-005
ple for a surety to guarantee the liability of a third person in such circumstances
that a contract of suretyship is created as against the creditor, but not as against
the principal debtor. Normally a guarantee is entered into at the request, express
or implied, of the principal debtor, and this suffices to create a contract of
quretyship as against him, but the contract may not be entered into at his request
a all. For example, a “recourse agreement”'® entered into by a dealer at the
request of a finance company, whereby the dealer guarantees the due perform-
ance of a hire-purchase agreement, may be a contract of suretyship as against the
ereditor (the finance company) but there will not be a contract of suretyship as
against the debtor (the hirer). Similarly, it often happens that a surety guarantees
q loan made to a company at the request of the company’s parent or holding
company, and the'company-debtor may not itself be in a contractual relationship
with the suréis!* In practice, however, this will usually make little difference to
the rights(and duties of the parties. The principal right of a surety as against the
debtor 18 his right to be indemnified by him if called on to meet the liability,'® and
evell il there is no contract of suretyship as against the debtor, there will still be
4 right to an indemnity, though in this case it will arise only by way of
orogation or by way of a right to restitution.'® Such a right may be less
extensive than a contractual right to an indemnity in some cases. For example, a
surety has a right that the principal debtor should meet his obligations and this
right may be enforceable to some extent even before the surety has been called
upon to pay'’; but a guarantor who has no contract of suretyship as against the
debtor probably has no right to require the debtor to meet his obligations, and
subrogation and restitution probably give no remedy until actual payment.'®
There is also a danger that subrogation rights may be lost by a technical
“payment” of the debt, even though the money is provided by the surety."”

Indemnities. The term “indemnity” is used in the law in several different 45-006
senses. In its widest sense it means recompense for any loss or liability which one

"' Oakeley v Pasheller (1836) 4 CL. & Fin. 207; Overend Gurney & Co v Oriental Financial Corp
{1874) L.R. 7 H.L. 348; Goldfarb v Bartlert [1920] 1 K.B. 639 and see below, para.45-104.

12 Rouse v Bradford Banking Co Ltd [1894] A.C. 586.

i3 As to these, see above, para.39-180. Recourse agreements will usually be drafted as indemnities
and not guarantees (see below, paras 45-006 et seq., 45-044 as to this distinction) but there is nothing
to prevent such an agreement being drafted as a guarantee, though it will not be a security within the
meaning of s.189(1) of the Consumer Credit Act 1974, for it is not entered into at the request (express
or implied) of the debtor or hirer.

14 See, e.g. Brown Shipley & Co Ltd v Amalgamated Investment (Europe) BV [1979] 2 Lloyd’s
Rep. 488.

15 See below, para.45-123.

'6 See below, para.45-126.

17 See below, para.45-133.
% See also below, paras 45-131, 45-132. And see above, para.42-114, as to subrogation.

19 Brown Shipley & Co Lid v Amalgamaied Investment {Europe) BV [1979] 2 Lloyd's Rep. 488.
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persﬁgn has incurred, whether the duty to indemnify comes from an a

not.” F_or exam_pie. where a breach of contract gives rise to a claim fgre{;: s
that claim may !nclude a claim to be indemnified against some loss c-rrlj 3;1_1:_1ges,
So also, on rescission of a contract for misrepresentation, the represent e
enllﬂﬂ_d to an indemnity against liabilities incurred under the contractn o .
there is no claim to damages.** In cases of this nature the claim to ane?{en b
arises by operation of law, not out of a contract of indemnity.”* A -~
breaks a contract or makes a misrepresentation is not agreeinﬂ- to in(lijee ok
other party against the loss he may suffer. Indemnities of thiscnature fallrlm o s
the scope of this chapter. But an obligation to indemnify another may al o
!::ut of a contract of indemnity, and the term “contract of indemnity™ 13‘r ajzo s
in more than one sense. In its widest sense a contract of indemnit iS 1 oo
contracts of guarantee and many contracts of insurance; in its nmiorxf -
contract of indemnity is used in contrast to a contract of guarantee, a dS:?ns_.e._a
this narrow sense that the term is generally used in this chapter. i it

. Gyaranlees and indemnities: the significance of the distinction The dj
tinction between a contract of indemnity and a contract of ar. e
originally evolvc::i by the courts in the process of construing s.4 ofglt;eagttee o
Frauds 1677 which required writing for certain classes of contracts inagut-:;‘ .
contracts of guarantee, and it is therefore dealt with in detail in the cons'dc o=
pf that section.® But the distinction has also come to have a rm:-rf:1 s
importance throughout the law of suretyship and it is therefore necesfmeral
explain it briefly here. Thus, apart from the fact that contracts of guauantar:"'lamI
not of indemnity must be evidenced by a note or memorandum in writi ot
t[le S_tatut:: f"f Frauds, the distinction is of importance in at least thrr;i m&adtr
§1tuapons. First, the question whether a surety is liable where the main co Btr'e»l'-
is mfd _b-ecguse of the principal debtor’s incapacity, has been said to de H'imvr
the dlstmctlo_n between guarantees and indemnities,?> and the same ma P:ll g:a
true of ctl}er lnu:a]idating causes. Secondly, the liability of a guarantor is ?r;;:;u
co-extensive with the liability of the principal debtor, so that if L!*? crl;bl{:- i
Fhscharged the surety will also be discharged, whereas if the r.:un‘ra;f is onroli
indemnity, the surety is not necessarily discharged.*® Thirdly. :en:;in other cI
of ]aw_ apply to guarantees (where only a secondary liabiii.;v' g undertaken;ub?:i
n{hm to mdemm.nes (\a:'ht?rc a primary liability is undertakeri), for example, the rule

at any material variation of the contract between the debtor and the cre&itnr will

Pitts v Jones {200? EWCA Civ 1301 EZG(]@ 2WL.R Cf. ¥ b
¥ -
( ] 1289 at 121 f. Vol.I paras 15018 and
SW, c.g. Lister v Raﬂ?lfﬂfﬂ Ice & Cold SFOi&gf Co Ltd [19}:" ALC. 555 IC!IIP!G'}"E{' 5 ilghi 10

indemnity in respect of vicarious liabili isi 3 i
e ity arising from employee’s negligence); cf. Morris v Ford

fz‘See Vol.I, paras 7-129—7-130.
There are some cases in which it is hard to say whether the liability arises by operation of law

or from an implied i ity;
e SUQ_PI contract of indemnity; see, e.g. Secretary of State v Bank of India [1938] 2 All

* See below, paras 45-042 et seq.
** See below, para.45-040.
¢ See below, paras 45-086 et seq.
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in principle discharge a guarantor but not a person undertaking a primary
Tiability.*

Guarantees and indemnities: the distinction itself. The distinction between
the two contracts is, in brief, that in a contract of guarantee the surety assumes
a secondary liability to answer for the debtor who remains primarily liable;
whereas in a contract of indemnity the surety assumes a primary liability, either
alone or jointly with the principal debtor.>® Whether a contract falls into one class
or the other, and whether the normal incidents of a contract of that class are
modified, are ordinary questions of construction.”” In this respect, while the
presence or absence of the language of “guarantee” in the document is not
conclusive, outside the context of documents issued by banks,* the absence of
language appropriate to provide for the creditor “the additional security of a
demand bond” creates a strong presumption in favour of a merely secondary
liability.** Moreover:

“with the parties free to agree whatever terms they choose, there is in this field of law
a spectrum-oi contractual possibilities ranging from the classic contract of guarantee,
properly-sa called, at the one end, where liability of the guarantor is exclusively
secordary and will be discharged if, for example, there is any material variation to the
urderlying contract between principal and creditor, to the performance or demand bond
{ar.demand guarantee)*® at the other end, where liability in the giver of the bond may
t¢ triggered by mere demand and without proof of default by the principal (and indeed
where it may be apparent that the principal is not in default).”**

However, as has been explained, the nature of the relationship between the
creditor and the surety may differ from the nature of the relationship between the
debtor and the surety. It is therefore possible that even where the relationship
between the surety and the creditor is that of a contract of indemnity, the debtor
may still be primarily liable as between himself and the surety.** Thus although
a contract of indemnity cannot itself be a contract of suretyship, the party liable
under such a contract may be a surety as against the debtor and it is common and
convenient to speak of him as such, even though he has assumed a primary
liability towards the creditor. On the other hand, it is of course perfectly possible

2 Holie v Brunskill (1877) 3 Q.B.D. 495 (on which see below, paras 45-104 et seq.), Marubeni
Hong Kong and South China Ltd v The Mongolian Government [2005] EWCA Civ 395, [2005] 1
WL.R. 2497.

2 This sentence was quoted by the Court of Appeal with apparent approval in Marubeni Hong
Kong and South China Lid v The Mongolian Government [2005] EWCA Civ 395, [2005]) 1 W.L.R.
2407 at [20]. See also Vossloh Aktiengesellschaft v Alpha Trains (UK} Ltd [2010] EWHC 2443 (Ch),
[2010] All ERR. (D) 86 (Oct) at [23}-{25].

9 Maschi v Lep Air Services Lrd [1973] A.C. 3313 Associated British Ports v Ferryways NV [2009]
EWCA Civ 189, [2009] | Lloyd's Rep. 595.

3 See below, para.45-009 (performance guarantees).

3 Marubeni Hong Kong and South China Ltd v The Mongolian Government [2005] EWCA Civ
395, [2005] | W.L.R. 2497 at [30].

32 On which see below, para.45-009.

33 Vossloh Aktiengesellschaft v Alpha Trains (UK) Lid [2010] EWHC 2443 (Ch), [2010] All ER.
(D) 86 (Oct) at [34], per Sir William Blackburne.

>4 But the “common form” provision stating that the guarantor is liable as a principal debtor does
not convert every. guarantee into an indemnity: General Produce Co v United Bank Ltd [1979] 2

Lloyd’s Rep. 255.
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to have a contract of indemnity in which there is no suretyship at all becay

example, the party liable under the indemnity has not contracted at t!he re o
afmther debtor. Thus a dealer who agrees by a “recourse agreement” mq_uest a
nify a finance company against any loss under a hire-purchase transactio, m'dcm'
a surety either against the creditor or against the debtor. And even wl;]e:-f: -
beh:vef:n two debtors, one is primarily liable and the other only secondarily Jj i,as
there is not necessarily a contract of suretyship. For instance, where :' tea .
assigns his interest under a lease and the assignee covenants to indemmjymm
assignor against liability for breach of covenants in the lease, the assignee i -
between_ himself and the assignor, primarily liable, but there is no mnua!.sl, o
suretyship between them.*> And similarly, where property is sold sul:-'f:r:tc “
mortgage, the mortgagor is not surety for the purchaser.® o

Performance guarantees.*’” A number of cases have involved di i

th{? nature of “performance guarantees™ which are, in essence, ;i;{it;t;s;;onr;]?f
stringent contracts of indemnity.*® They are contractual undertakings nmma”y
granted by banks, to pay or repay, a specified sum in the event of an)f’ default 5
perﬁ_)nnance by the principal debtor of some other contract with a third party, u-lu;
creleor. Sorf?elirnes the bank’s liability arises on mere demand by the cred’itm

potw:rhstan@ng that it may appear on the evidence that the principal debtor is n t
in any way in default, or even that the creditor himself is in default under t];)g
principal contract.* Such guarantees are sometimes called “first demand guaran

tees”*” or “demand bonds”.*' It has been held that performance guarantees u;

3% Baynton v Morgan (1888) 22 Q.B.D. 74 and see Allied London Investm ' i
Assurance Lid (1983) 269 E.G. 41; and Selous Street Properties Ltd v Or;f:e; ?ﬁiﬁ;ﬁfﬁb&z ?:.fr;
E.G. 643 and 743. On the effect of the Landlord and Tenant (Covenants) Act 1995 on tena ‘
covenants on assignment see below, paras 45-015—45-017.

** Re Errington [1894] 1 Q.B. 11.

ll:See further above, paras 37-126 et seq.

** Edward Owen Engineering Ltd v Barclays Bank Internationa R 5
Harbottle (Mercantile) Lid v National Westminster Bank Ltd [1978] !‘l:!"‘];ﬂIr Ilt:-z?gf]eho:ﬁicl'.‘slz;ﬂfp
Scale Co Ltd v Polimex-Cekop [1978] 1 Lloyd’s Rep. 161; Bolivinter Oil S }. Cilase Manhan‘$
Bank NA [1984] 1 WL.R. 392; Atraleia Marine Co Lid v Bimeh Iran (Iran !ru:m‘ncei t’o} (The Zeus)
[1993] 2 Lloyd’s Rep. 497. cf. Trafalgar House Construction (Regions) Lil v General Surety d&
Guarantee Co Ltd [1996] 1 A.C. 199; Frans Maas (UK) Ltd v Habib Bayik AGZurich [2001] Lloqd's
Rep. Bank 14; Solo Industries UK Ltd v Canara Bank [2001] EWCA 3 1059, [2001] 1 W{R.
jlggi_l"finqne Saudi Fr.r?.n.?r' v Lear Siegler Services Inc [2005] EWHC 2395, [2006] 1 Lioyd's -Rép.
fzol‘g] ia g:ltLlZ-?Culn;xééjogmics Group Co Ltd v Emporiki Bank of Greece SA [2012] EWCA Civ 1629,

** See cases cited in previous note; cf. General Surety & Guarantee Co Ltd v i
(lg‘f?]: 6 Build. LR 16. This does not mean, though, that a bank must always pi?lﬁi:n;’::::;'q:
Bgnk is m.t obliged to accept without investigation a demand which is ambiguous, or potenti:all}-
nnﬂeadmg : Frans Maas (UK) Ltd v Habib Bank AG Zurich, above, at [27]. §

See further on the nature and variety of such guarantees, Benjamin’s Sale of Goods, 9th edn
(2014), Ch.24 especially at paras 24-003—24-006, contrasting “orthodox guarantees™ and “autono-
mous guara_ntees". Benjamin’s Sale of Goods, paras 24-007—24-008 explains the various inter-
national u!ut’orm rules which may be incorporated into an “autonomous guarantee™, notably the
I.C.L"':. Unlﬁ?rm Rules on Demand Guarantees (URDG 438) whose revised version. URDG 758
applies, subject to contrary intention, o any guarantee incorporating the URDG issued on or after
July 1, 2010. For an example of the application of the URDG 458 see Meritz Fire & Marine
!n.ii]:rﬂicibio I;tl:_f v Jr;;r de Nul NV [2011] EWCA Civ 827, [2011] 2 Lloyd’s Rep. 379.

arubeni Hong Kong and South Chi ' J i
. WIL;» 2493'? s China Ltd v The Mongolian Government [2005] EWCA Civ

s
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this nature are analogous to a bank’s letter of credit, and that the bank’s liability
is of a primary nature which is unaffected by allegations that the creditor is in
preach of the main contract between him and the principal debtor.** The question
whether a particular instrument (such as a “refund guarantee™) takes the form of
an independent performance bond (or stand-by letter of credit) or a true “see to
it” guarantee is one of construction of the instrument in its factual and con-
yractual context having regard to its commercial purpose.** While there may be
a2 number of indications in an instrument which argue in favour of it being a “true
guarantee” or, conversely, an “on-demand bond”,

“[w]here an instrument (i) relates to an underlying transaction between the parties in
different jurisdictions, (ii) is issued by a bank, (iii) contains an undertaking to pay ‘on
demand’ (with or without the words ‘first” and/or “written’) and (iv) does not contain
clauses excluding or limiting the defences available to a guarantor, it will almost always
be construed as a demand guarantee.”**

On the other hand, there is a “strong presumption™ that a “guarantee™ concluded
other than by a bank is not a demand or independent performance bond,*
although this presumption may be rebutted.*® In the event of fraud the court may
be able t0 intervene to protect the surety; but the court has refused to imply a term
to the Gffect that the beneficiary of such a guarantee will give notice of a claim
oni i there is reasonable cause.*” Clear evidence is needed that the beneficiary’s
semand is fraudulent to the knowledge of the bank if the bank is to be restrained
from paying under such a guarantee or bond, but this does not mean that all
possible explanations other than fraud must be totally ruled out. It means that

fraud must be the “only realistic inference” **

42 Gee cases cited in n.38 above. As to bankers’ letters of credit, see above, paras 34445 el

Seq.

4 Gold Coast Ltd v Caja de Ahorros del Mediterraneo [2002] 1 Lloyd's Rep. 617, 620; Marubeni
Hong Kong and South China Ltd v The Mongolian Government [2005] EWCA Civ 395, [2005] 1
W.L.R. 2497 at [28].

4 pager’s Law of Banking, 11th edn (1996), quoted with approval by the Court of Appeal in Caja
de Ahorros v Gold Coast Ltd [2002] 1 Lloyd’s Rep. 617 at [16]; Wuhan Guoyu Logistics Group Co
Lid v Emporiki Bank of Greece SA [2012] EWCA Civ 1629, [2012] 2 C.L.C. 986 at [26]-{27); Caja
de Ahorros v Gold Coast Ltd [2001] EWCA Civ 1806, [2002] I Lloyd’s Rep. 617 at [16]). The
passage quoted appears in almost identical words in Paget’s Law of Banking, 14th edn (2014),
para.34.8.

5 Marubeni Hong Kong and South China Ltd v The Mongolian Government [2005] EWCA Civ
195, [2005] 1 W.L.R. 2497 at [30]; [fG Capital LLC v Van Der Merwe [2008] EWCA Civ 542, [2008]
2 Lloyd's Rep. 187 at [8].

% 1IG Capital LLC v Van Der Merwe [2008] EWCA Civ 542, [2008] EWCA Civ 342 at [33], per
Waller L.J. (with whom Lawrence Collins and Rimer L.1J. agreed). cf. Carey Value Added SL v
Grupo Urvasco SA [2010] EWHC 1905 (Comm), [2011] 2 All ER. (Comm) 140 at [38]-{43];
Vossioh Aktiengesellschaft v Alpha Trains (UK) Led [2010] EWHC 2443 (Ch), [2010]) All ER. (D)
86 (Oct) at [33]; North Shore Ventures Ltd v Anstead Holdings Inc [2011]) EWCA Civ 230, [2011]
2 Lloyd's Rep. 45 at [46]-{47].

7 State Trading Corp of India Lid v ED & F Man (Sugar) Lid | 1981] Com. L.R. 235.

4 United Trading Corp SA v Allied Arab Bank Lid [1985] 2 Lloyd's Rep. 554; TTI Team Telecom
International Ltd v Hutchison 3G UK Lid [2003] EWHC 762, [2003] 1 All ER. (Comm} 914 at [29]
et seq.; Korea Industry Co v Andpll [1990] 2 Lloyd’s Rep. 183 CA Sing. cf. Themehelp Ltd v West
[1995] 3 W.L.R. 751 which concerned a claim by the principal debtor for an injunction to restrain the
beneficiary of the bond from serving notice under the guarantee.
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Performance guarantees: counter-guarantee or indemnity. The bank
other financial institution which grants a performance guarantee will, of coy -
demand a counter-guarantee or indemnity from the customer at whose requestr;i;
guarantee is granted.*” As the customer will be liable to reimburse the bank
their payment under the guarantee, and as he will be unable to prevent the baﬁ;
frm:.rl_paying (except in cases of fraud) when demand is made on the bank,
position is clearly perilous: “these performance guarantees are virtually IJl‘O;nisf
sory notes payable on demand”.** Such a counter-indemnity by a customer iy
favour of a guaranteeing bank takes effect according to its terms. For examp)
where the customer agrees to indemnify the bank in respect of claims mﬂ;;
“uqder or in connection with the issue of the guarantee” and the guarantes
obligations are expressed not to be “in any way discharged or diminished” by the
guaramee’s total or partial invalidity, then the bank may claim on the indemnity
in respect of payments made by it under or in connection with the guarantee eyen
if the latter was at no time legally valid.>' Of course, the party at whose request
a performance guarantee is issued, may have his remedy on the contract in the
event of his being wrongfully called upon to pay, as the result of his bank’s bej
similarly called upon. But where the other contracting party is abroad, and ;ge
contract is governed by the law of a foreign country, this remedy may in practice
be of small value.

Performance guarantees: injunction to restrain creditor. It may, however.
be s:.)r{'lewhal easier to obtain an injunction to restrain the creditor himself ﬁ-om
receiving payment from the bank, particularly where an interim remedy is being
sought; but even in this sort of procedure, it has been held that an interim remedy
shpuld not normally be given unless the validity of the bond or guarantee is itself
being challenged, or unless the circumstances are such that they would justify rhe
grant of a freezing injunction.>?

Performance guarantees: implied term for repayment. In Caigill Inter-
national SA v Bangladesh Sugar and Food Industries Corp> the Cenit uf Appeal
held that a party to a contract who has paid money under a performiance bond to
the other party may recover it, provided that the latter has suffered no damage in
consequence of the first party’s breach. According to Pott=r T..1., in view of the
very colnsiderable commercial advantages which a perfoimiance bond gives to its
beneficiary, “the obligation to account later to the seller, in respect of what turns
out to be an overpayment, is a necessary corrective if a balance of commercial
fairness is to be maintained between the parties”.> Furthermore, the court

* of. Wahda Bank v Arab Bank Plc [1996] 1 Lloyd's Rep. 470 in which the Court of Appeal held
that s_uc:h a counter-guarantee was intimately connected with such a performance bond with the result
that, in the absence of any express choice, it felt entitled to find that the parties intended the counter-
guarantee to be governed by the same law as governed the guarantees.

*® Edward Owen Engineering Ltd v Barclays Bank International Lrd [1978] Q.B. 159 at 170, per
Lord Denning M.R.

*' Gulf Bank KSC v Mitsubishi Heavy Industries (No.2) [1994] 2 Lloyd’s Rep. 145.

2 Bolivinter Oil SA v Chase Manhartan Bank SA [1984) 1 W.L.R. 392; Potton Homes Ltd v
Cc:;eman {Contractors) Overseas Ltd (1984) 28 Build. L.R. 19,

[1998] 1 W.L.R. 461 applied by Tradigrain SA v State Trading Corp of Indi EWHC
2206 (Comm), [2006] 1 Lloyd’s Rep. 216. .g S
34 [1998] 1 W.L.R. 461 at 469.
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construed a clause of the contract between the parties which referred to the bond
peing “forfeited” as referring to the bond (i.e. the exercise of party’s right to call
on the bond as against the bank), not to the moneys paid under the bond, a result
which, according to the learned Lord Justice, “accords more with reason, fairness
and commercial good sense” as to exclude the obligation to account “would be
o provide the defendant with a substantial windfall in any case where it had
suffered no loss or relatively nominal loss, and would run counter to the general
proposition that compensation for breach of contract depends on proof of loss”.>
On the other hand, in Uzinterimpex JSC v Standard Bank Plc*® a demand
guarantee was given by a seller’s bank to a buyer’s bank (which financed the
fransaction) in respect of advance payments of the purchase price of goods not
delivered. In these circumstances, the Court of Appeal refused to imply a term
that, if any demand made under it should exceed the loss sustained by the buyer
of goods or the buyer’s bank, or should otherwise be excessive, the buyer’s bank
would repay the excess to the seller’s bank/guarantor on the basis that if such a
term were not implied, the buyer’s bank would obtain a windfall.”” According to

Moore-Bick L.J.,

“The guArantee stands as an independent contract between [the seller’s bank] and the
[buyei’s bank] and is capable of operating effectively without the need for such a term.
If a deinand under the guarantee resulted in the wrongful refund of part of the price due
{0 \He seller, the seller would have a remedy against [the buyer] under the contract of
sale. ... That provides the answer to the ‘windfall’ argument, despite the fact that in
this case the remedy may be of little practical value because [the buyer] is
insolvent.”®

Moreover, in the learned Lord Justice’s view, there are:

“ ... other, and perhaps even stronger, reasons why [the argument for an implied term]
must be rejected. It is essential to the maintenance of international commerce, much of
which is supported by undertakings of this kind given by banks and other financial
institutions, that the documents by which those undertakings are given should operate
in accordance with the terms which appear on their face . . . [Banks] cannot be expected
to be aware of, or to implement, terms that do not appear on the face of the documents.
The implied term for which [the seller’s bank] contends would have the potential effect
of imposing on [the buyer’s bank] a liability which could not be identified from the face
of the document and which would be very uncertain in its effect.”

And in Wihan Guoyu Logistics Group Co Lid v Emporiki Bank of Greece SA*
the Court of Appeal rejected an analogous claim by a bank based on constructive
trust. There the bank had paid under an on-demand performance guarantee in
respect of a buyer’s obligations to a seller, but it was later established by
arbitration that the sums paid had not fallen due by the buyer. According to

55119981 1 W.L.LR. 461 at 469,

6 [2008] EWCA Civ 819, [2008) Bus. L.R. 1762.

57 [2008] EWCA Civ 819 at [19].

8 [2008] EWCA Civ 819 at [20], per Moore-Bick L.J.

% [2008] EWCA Civ 819 at [23], per Moore-Bick L.J.

5 [2013] EWCA Civ 1679, [2014] 1 Lloyd’s Rep. 273. cf. Wuhan Guoyu Logistics Group Co Ltd
v Emporiki Bank of Greece SA [2012] EWCA Civ 1629, [2012] 2 C.L.C. 986 (where the Court of
Appeal decided that the imstrument was an on-demand performance guarantee); above,
para.45-009.
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