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or the right to rescind is otherwise lost, Where the promoter had sold the propergy CHAPTER 3

company for an undisclosed profit, the remedy of account of profits is available o
it can be said that the promoter had acquired the property as trustee for the comy CORPORATE PERSONALITY
that the promoter was in a fiduciary position towards the company at the time
promoter originally acquired the property. This issue depends on the question
the promotion began. In Re Cape Breton,'™ a company was established to acqui
coal areas in which one of the promoters of the company was beneficially interestag )
English Court of Appeal held that, while the promoter was in breach of fiduciaryy Boctsine of Separste Legal ETLY oo S,
for non-disclosure of his interests in the transaction, the remedy of account of
was not available. This was because, at the time when the promoter originally py
the coal areas (over two years before the establishment of the company), the prog :
was acquired for the promoter’s own account and the promoter could not be Bty OF MEmDCTS oo

as a trustee or fiduciary vis-d-vis the company at the time of purchase.'™ In bg of Officers and Emp]{{yees dL]tedLiahJill\' T TS .
cases, it may be difficult to determine whether the person was already a prom fur the Scparate Entity an Pe ]m tity

the company at the time of the original purchase of the property. In Erlanger v L it

mpany s ghts P gL I
! \sgblignrionsand]iabilitics

Sombrero Phosphate Co,'™ the House of Lords seemed to accept that, at the time wj orporate Veil ...

the syndicate acquired the lease, it was likely that the members of the syndicate alrg R =2

had the intention of getting up a company which should buy it from them at an in , on law —,rade—abuse of the cOrpOrate FOFM .....ovvrcvoerecrerserrnss 3!
price. But the Law Lords considered that the syndicate did not acquire the | 621! Gompany as & “mere/as

trustees nor were they fiduciaries towards the company at the time of the acquisitiog 622 Evasion of cxisting MBS DR

the lease (and hence the remedy of account of profits would not have been avai ab; 623 Fraud or other illegality ........
However, as a matter of principle, if the evidence supports a finding that the perg 624 “3‘““

acquired property with an intention to resell it to a company which they propose . f e A

then the acquisition of the property must be regarded as being part of the pronis
the company, and the persons would be promoters and hence fiduciari

v Barnes.'™ Also, where the promoter seeks to use funds of the ¢ vy to dischar
the payment obligations of the promoter under the original ¢ or purchase by th
promoter, then it is likely that the property would be regan having been a

by the promoter as trustee or fiduciary for the company.@ N

2.102 Other grounds for compensation, There could other grounds for obtaining
compensation from the promoter, depending on the circumstances.'™ For example, |
there has been a negligent or fraudulent misrepresentation by the promoter ind g
the company to contract, then damages may be available under the common law in th
tort of negligence or tort of deceit respective ly.1%0

(1B85) 29 Ch D 795.
Where the promaters acquired the property before the commencement of the promotion, the courts refrain o
allowing the remedy of an acoount of profits on the basis that they would not re-write the contract between (B
promoters and the company, and moreover, it is difficult for the court 1o account for accretions to value in (e
asset anising before and after promotion commenced
L (1878)3 App Cas 1218.
" [1900] AC 240. See. in particular, the judgment of Lord Robertson.
'™ Re Olvmpia Lid: Gluckstein v Barnes [1898] 2 Ch 153, Eng CA. This point was not discussed in the judgment of
the House of Lords which affirmed the Court of Appeal’s decision, |
™ See also Mathew D J Conaglen, “Equitable Compensation for Breach of Fiduciary Dealing Rules™ (2003) 1
LQR 246 as to the possibility of obtaining equitable compensation instead of an account of profits.
™ Re Leeds and Hanley Theatres of Varieties Ld [1902] 2 Ch 809, Eng CA.




1. DOCTRINE OF SEPARATE LEGAL ENTITY

1.1 General

al person different from its members. The doctrine of separate legal
v constitutes one of the major conceptual foundations of company
and liabilities of a company and the rights of members, creditors and
ﬁiﬂa_a company are in fundamental respects determined by the separate
Under this doctrine, the company is a different person altogether from
Fthe company.' The company itself is a legal person.’ As a legal entity
members, the company has its own rights and liabilities which are not
rights or liabilities of its members (nor of the company’s directors). In
the company was ot viewed in this way, as the company was seen as an
with the members who, together, constitute the company.’ However,
f the company had altered over time, and by the middle of the 19th
clear recognition that the company was a separate legal person

of the company’s members.*
won. The House of Lords™ decision in Salomon v Salomon and Co
regarded as the leading decision affirming the separate entity doctrine.
ce of the decision at the time, however, was the confirmation of the
small businesses to take advantage of the benefits of incorporation under
egislation that was originally created to facilitate fundraising for public
e case concerned a Mr Salomon who originally operated his boot-making
le proprietor. To extend his business and make provision for his family, he
to a new company which he incorporated. At the time, the companies’
ired a minimum of seven members, and the company was incorporated
and his family members as the seven subscribers, each subscribing for
fpar value of £1. The purchase price received by Salomon for the sale of the
ed of £1.000 cash, £20,000 fully paid shares, and £10,000 debentures
floating charge over the whole of the company’s assets.” Subsequently,
ananv entered into financial difficulties as a result of a depression in the
trade, a Mr Broderip agreed to advance £5,000 to the company in return

wont-and Co Ltd [1897] AC 22, 51, per Lord Macnaghten.
fion of “person” in Interpretation and General Clauses Ordinance {Cap.1)s.3.
nd, lan Grigg-Spall and Dave Kelly, “The Conceptual Foundations of Modern Company
Journal of Law and Society 149; Paddy Ireland, “Capitalism without the Capitalist: the Joint
Share and the Emergence of the Modern Doctrine of Separate Corporare Personality™ (1996}
(Legnl History 41.
see B v Armad (1846) 115 ER 1485.

“The Rise of the Limited Liability Company™ (1984) 12 fnternational Journal of the Sociology of

20,000 shares were issued to Salomon, with the assets transferred w the company in the sale of
used as consideration paid to the company for the shares. The issue of the debentures meant
effectively provided a £10,000 Toan to the company, but again Salomon did not advance cash to the
amour of £10,000. The issue of the debentures as part of the purchase price for the business was
situation where the company paid £10,000 to Salomon as part of the purchase price, with Salomon
lending that sum back to the company in return for the issue of the debentures.
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" [189T] AC 22, 51.

DOCTRINE OF SEPARATE LEGAL ENTITY
CORPORATE PERSONALITY

for Salomon transferring his secured debentures to Broderip. The company 1.2 Company’s rights S
could not be saved though, and the company entered into liquidation. As Brq 1
charge over the company’s assets, he was entitled to payment first before the ug
trade creditors. As the company did not have sufficient assets, the UnSeclred o
would receive nothing in the liquidation. 1

stv of natural person. A company has the ca.pucily, rights, powers

tural person.' Being a separate legal entity, the company can
. r. the separate entity doctrine means that the company can
.Murew‘: rs For example, in the Salomon decision, Mr Salomon
e {;:omm“cd by him) in the sale of his business to the
j.fle‘com? a:]);g. illustrated by Lee v Lee’s Air Farming Lt '\ Here, f!
: cun:;}];; shareholder of a company he set up and was me,cu';np:_any z
wor. Lee also worked as a chief pilot for the company’s busines

The liquidator sought to set aside the transfer of the business from Salg o
company and to have the debentures declared invalid. The liquidator’s injtia)
failed because no fraud was shown in relation to the transfer of the busi
issue of the debentures and so there was no basis for disputing the validity

. ; L . P e i any,
transactions. However, at first instance, the court held that the company wag a { was paid wages for doing so. While piloting an aircraft for the company,
to an indemnity against Salomon for the company’s liabilities. The court held

: odand Lee was killed. Lee’s wife sought to recover a g.ainst thle corlnpan}j
company was simply an agent of Salomon because the other shareholders war qircr 1=, ! iR e i o 1t§ Mrk{-:m
nominees of Salomon.” In substance, the business was still Salomon’s, and the he <onal injury by accident in i o o!‘empla:,rmcntl. Thg ISSL::::I
was just a mere alias of Salomon. The Court of Appeal upheld Salomon’s liab i was - “worker” within the meaning of the statute. The Privy : OUE I
on the basis that the company was trustee for the sharcholders. The Court ¢ New Zealand Court of Appeal) held that he was. '_['he. P-m}-v 5 ;, =
took the view that by requiring seven subscribers, the legislation envisaged a pg the company Wwas a separate entity to Lee, and held that it was pr;::i in:[, e
of investors genuinely coming together to form a company. Thus, where Salg ) i one capacity (as governing director) to cause the m.mpany toen =I. o
nominees to fill up the required numbers, he was attempting to do what the Je Q : et with himself in a different capacity (as a w orker or employee).
intended not to be done. Accordingly, Salomon would be liable for the company’s; O 5 i R E— - i;;;telresl
iesr:};egal entity, the company can OWn property, in-;:lu::lmig1 Izrn:i;'l-rslzlc;
is a separate entity to its members, the members do not ‘ a»;: ; t}}} ;m_.
interest in the property of the company merely on the bmli:s tha :;y s
the company. In Macaura v Northern Assurance Co {.rd. i where tim 2
owned by a company but was insured under a policy in the name s
ing sharch_oldcr of the company, it was held th?ll the shatreholdﬁf Fouh
 on the policy by reason that he did not have any insurable !ntercs:h ?n t z
That is, under the separate entity principle, the shareholder did not da:}a atll";:E
. interests in the property being insured. The property was owned by
and not the shareholders. Lord Buckmaster stated: “no shareholder ha.s a;xl)r
ny item of property owned by the company, for he has no legal or equitable

el ”-15

The House of Lords unanimously held in favour of Salomon. Lord Macnaghteny

“The company is at law a different person altogether from the-SuPscribe
the memorandum; and, though it may be that after incorpordiidsi the busj
is precisely the same as it was before, and the same petsons are m
and the same hands receive the profits, the company{s\not in law the
of the subscribers or trustee for them. Nor are theSiibscribers as men

liable, in any shape or form, except to the extégt2nd in the manner 0Vl
by the Act.™

Company different person even if effectively\ojierated by one person. This i
even if there is a controlling shareholder (with the others as nominees) and eve
the company is effectively operated by a single person. The House of Lords rejeg
the view that the companies’ legislation was not intended for small businesses.}
Law Lords emphasised that there was nothing in the legislation requiring
subscribers be independent from each other, and there were no requirements’
subscribers to inject any minimum amount of capital beyond that needed to take
one share. The view that the company was simply an alias of Salomon or was a myfl
fiction was firmly rejected. Once the formal requirements for incorporation under}
legislation are complied with, then the company is legally incorporated and has a Ig
existence of its own, and with rights and liabilities of its own. Accordingly, Salom
was held not to have been liable for the debts of the company.

1y does not hold property on trust for persons |_nerely hecauge they Zre
The above principles have been expressly applied in {-_!cu!g Kongina number
"In Good Profit Development Ltd v Leung Hoi.'" the plaintiff brought an actlf?n
iﬁe two sharehoiders {and directors) of a company to enforce :m agreement 'OE
e of all the shares in the company to the plaintiff. The company’s sole Stfbs_tannad
onsisted of certain real property. The underlying intention of the plaintiff an

insurance law, the insured is not entitled to claim under the insurance policy if he or she does nol have an
interest in the property being insured.

v Northern Asswrance Co Lid [1925] AC 619, 626.

LHKC 539,

A sharcholder is regarded as a nominee for another where the shareholder holds the legal title to the shares!
trust for the other {who is the beneficial owner).
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LIABILITY OF OFFICERS AND EMPLOYEES
CORPORATE PERSONALITY

the two shareholders was for the plaintiff to acquire the real property. Thej
unsuccessfully sought to join the company as a defendant in the action. The
argument that the company held the real property on trust for the sharehg
rejected on the basis of the separate entity doctrine.!” Also, the mere facty
shareholders had set up the company to hold property did not mean the co
an “alter ego™ of the shareholders. However, the principle that the memberg
own any legal or equitable interest in the company’s property does not mean
company can never be regarded as a trustee for its members. The company
own its assets as trustee for its members merely because those persons are p
but it is possible for the specific circumstances of the case to give rise to a t
the company holds on trust for one or more particular members."

i cholder has paid $2 for the shares
e Shmslzr?;‘u?; [?aiszirthen the shareholder can lo§e that
- - '51'}3“3 Ivent, but the shareholder would not be rcqu:rf:d to
s the L:Gmpan}f’s creditors on a winding-up. But if the
4 amf]unts : ]pay aid shares (e.2. pay ing $1.50 for the $2 shar.es}, then
.acqﬂlff;f E:;yssfﬁcianl assets to satisfy the claims afzc;:zdﬁ;;ssu[}nti

B be called upon to contribute a further 3t

y, then the ghareholder can

reditors. -
' tee. For companies limited by guarantee, the men;bcrs a%'cl_habds
B d in the articles of association 2

. up to the amount stated 1
ampany s debts only up

 amount for which members can be liable.™
LT
Company’s privilege against self-incrimination not available to directop

separate entity doctrine is also illustrated by the case of Salt & Light Develg
Inc v SITU Sunway Software Industry Ltd."” Here, the Court of First Instance
where the company is entitled to claim the privilege against self-incriminatig
privilege protects the company itself and not its directors. The court observed thy
privilege is “personal to the company™, and that ““[a]s the company has a separate}
personality it is that separate personality that is protected™™ '

ity Where a company is an unlimited company, then the members can
Iy liable- for all of the company’s debts.”

: ERS AND EMPLOYEES
2 LIABILITY OF OFFIC

¢ law that officers and employees are
« g atity trine and agency law mean ‘
s lia;'lo:on company’s contracts. Employees would act as E:gcﬂtb 011'1:12
b ch, would gen-erall}r not be liable on contracts entered into by l‘1 ;n
5 “d: Szorr; any.?* Similarly, when directors or other officers contract t
l 5 Y s liable pursuan
- am'pas agents, they will not generally be pcrs@na.ll}. _habh. Eur:.u:cv
[hef':z::gra.[>,l§-:1.r.15 It is the separate entity doctrine and the Tnmp:?jaghaf: th_e
4 i not i
S loyees are generally
mean that officers and emp ! erall it
I mge;h;:rts It should be noted that the doctrine of limited liability s no.t
: i F : y's
It i mlntion to officers or employees, as that doctrine relates tf} a cc-n::l]:ian}m
: msr:c:inns 7-10 of the Companies Ordinance (Cap.ﬁ?._Z?, which pr;;:s e
ility of “limited liability”, are concerned with the liability of members.

1.3 Company’s obligations and liabilities

Company liable in contract and tort. A company can be subject to legal obliga
and can incur legal liabilities. Thus a company is the entity liable on contracts ef

into for the company. A company can also be liable in tort or under the crimins
These principles are discussed in detail in Chapter 12.

2. LiABILITY OF MEMBERS

Limited liability distinct from notion of separate lega? baiity. The liability
members for the debts of the company can be limited depending on the pe
company formed under Companies Ordinance (Cap.622)".66. The “limited liabil
doctrine” of company law refers to the limited liability of members of companies.]
limited liability doctrine is a doctrine which is distinct from the notion of s
legal entity of a company. Incorporation does not necessarily mean that there is limil

liability, as companies can be formed with the liabilities of its members either limik
or unlimited.

y s can be
still personally liable for their torts and other wrongs. {Si.gcrlt_“g =)o
! ; i en if acti

i i i their torts or other wrongs &v ‘
liable to third parties for s i
ity of their prin-::ipa!}" Accordingly, employees can be so liable ‘:dhz _r;c " i
cnm pany. Some cases and academic commentators have trcal— i A
, i i y iable in respect O
e si hen directors would be liab
go as to confine the situations W ke ek Saie
;orts- Vymmmitied in the course of acting for the cnmpguy. Howe»c;; it s&:m e
rec position is that directors are to be treated no differently to other empIOYLEs

Limited by shares. For companies limited by shares, the liability of shareholders}
limited to any unpaid amounts on the shares held by the shareholders.?' For exampi

622 5.9, See also retitled Cap.32 s.1TH1HE). :
- et 32517001} o . Bl
Mo Capﬂz.im: Sf: 315(;;';[!:‘1:: E:L 1 S';i] QB 370,371 See also Yeung Kai Yung v Hong hrmg;r;dj::l:; -::J
anki Cnﬂ[{l’l‘?slﬂu.:? ‘IR": :uu:] see generally Peter Watts and F M B Reynolds, Bowstead and Re
Janking Corp T: g p ‘
 dgency (19th edn, Sweet and Maxwell, London, 2010) [9-002].
B o 2 nd Reymolds
e ﬁ;ﬁégm -.‘:: N39L andpsec generally Perer Watts and F M B Reynolds, Bowstead and Re;
L v Bay 5 B . g )
B Agency (19th edn, Sweet and Maxwell, London, 2010) [9-116].
g Trevor Ivory Lid v Anderson [1992] 2 NZLR 517.

See also Terrian v Oriental Peer Co Lid [1988] | HKLR 246, 254, where the Mucaura principle was applied
See Pacific Efectric Wire & Amp Cable Co Lid v Texan Management Ltd [2008] 4 HKLRD 349 (rev

appeal on a different point of law: Pacific Electric Wire & Cable Co Ltd v Harmwrty Lid [2009] 3 HKLRD 958
" [2006] 2 HKC 440.

[2006] 2 HK.C 440, [78].
Cap.622 s.8. See also retitled Cap 32 s:170( 1 )id).
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*  See“Akai Case Shows Need for Tighter Oversight™ South China Marming Post (3 October 2009).
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.o such agency costs by deterring directors from acting in their
at tl;gg expense of the company’s interests.”

echanisms. Directors’ duties form part of the legal

h ?nt 5 d corporate governance. While proper c?rporate

. }%'oied solely through legal regulation, the law imposes
e 1ﬂcl to be attained in all companies. Yet, notwithstanding
e ﬁﬁ?e tors” duties, it is also critical that there be adequate

e dlif}cmc-st corporate collapses in Hong Kong, it is up to
o seek recovery against delinquent officers, yet private

Peregrine case. Hong Kong has not been immune to corporate scg
mismanagement or fraud.* Peregrine was one of the major merchant §
Kong and its collapse following the 1997 Asian Financial Crisis led tg
under s.143 of the predecessor Companies Ordinance (Cap.32)
Companies Ordinance (Cap.622)).° Peregrine’s failure in January 1908
by defaults in loans from Indonesian borrowers. But, while the pro
the collapse was the crisis in the Asian markets, which few could
Peregrine was particularly vulnerable as it had sizeable long-term j

. . - - - .-y : ajllsms.
illiquid trading assets. The underlying cause of the vulnerability of pe

; : . ; o attempt 1 , : * Hong Kong does
inadequate infrastructure of reporting and accounting procedures, rigk hampered by insufficient funding anq resources. 'HES%; : cor}; e
and internal audit. Underlying these deficiencies were management faj lﬂfedged corporate regulator tasked with investigatio
was directed on a highly informal basis centred on one decis ion-maker B v,

[ BRLP

Management had wide discretion to incur risk, subject only to the pe
of the chairman. The board failed to actively oversee management, and th

1.1.2 Directors as fiduciaries
formal governance structure to put in place a solid system of procedures

1 trust and confidence. From the early days in the

+onships involve ised the need to impose duties
Akai case. Another high-profile example is the collapse, in 2000, of Aka ompany law, the courts already recognise
a listed company in a corporate group with businesses including the p

Har to the duties imposed on trustees'! or agents.'? But while early
electronic goods and Singer sewing machines. The insolvency of Akaj

pany, it is clear today
Hong Kong’s largest corporate collapse, with more than USS$1.1 bill

i ts of the com
directors as trustees or agen : :
S uzol trustees of the company or of the sharcholders simply by being
e
creditors when the company entered into liquidation. Subsequent investig
liquidator and the police revealed major fraud by the company chairman

are they agents when acting together as the boarfi.“ By ana:oiiﬂw;};
; ts. directors are treated as fiduciaries. In ea.t;mly. persons wh 3
: | 4 ;ageﬂ- ; biect to fiduciary duties. A fiduciary relationship |_s on
o mnposﬁdm{m af; iu Jual]'_v involves a person (the fiduciary) undertaking to
us : ; :
the irzzf:s:s E:Jf another in the exercise of powers or dls;r:e_lmns ;:,I::zz
rests of the other person in a way where the- latter would be in ;ﬁpdmia
. yis-g-vis the fiduciary."* There are established categom;s 0 ) enrz
under the law, such as director-company, trusfee-bene cwr;:r,ﬁ Eﬁt Y
and solicitor-client. Outside the established categores, a persm;iec[ Ly ks
;ﬁﬁduciary vis-a-vis another pursuant to ti}e gepet;al I_ests app i
stermining whether there is a fiduciary reiatm‘nshlp. _" Fldumarjii [:J- ieemn
at the fiduciary exercises his or her powers in the interests of the p

Directors’ duties promote good corporate governance. Problems of ab
by directors have been described under economic theories as problems arisipe
separation of ownership and control of companies.” [fa director is the sGic
and thus 100 per cent owner of the company, then the interests ¢fithe

the company are aligned. If there are outside sharcholders whi-are not i
management, then there could be a divergence in the interesis‘of the dir
the shareholders. As illustrated by the Akai case, directaf$ichn make pe
at the expense of the company. Conflicts of interests wbtveen the dire

shareholders can arise not only in public companieswith dispersed sh
but also in companies where the directors are also the dominant or con
shareholders — in the latter, the interests of the board-cum-majority owner
from the interests of the minority shareholders. In economic terms, the d
in the interests of the managers and the owners of the company and the ¢
need for mechanisms to curtail management conduct that is contrary to the o
interests is said to give rise to “agency costs™. The law of directors’ duties pro ide

1 oo mive 71 r
k& and Daniel R Fischel, The Economic Structure of Corporate Law (Harvard University

. { Maxwell, 2005) para.4.72.
W Tang. fnsolvency in China and Hong Komg (Sweet and Max LT ST

e S T ities regu
Futures Commission is primanly a SEI'.‘III"IlIES'l : . : e
El:;:mmm Gavernance and Compliance in Hong hmg.tLe,?lsNe:\us. %1}.121 l?;:?r:iaplesjs‘
of the Australian Securities and Investments Commission in Australia: T:e iy
a5 afier the HIH and other Recent Australian Corporate Collapses: The Role of £ X

ut Journal of Corporare Law 225.

alfey (1864) 2 Hem & M 10, 71 ER 361.

w Wilson (1866-67) LR 2 Ch App 77- . R e B
(Hasti ) Gulli 2 AC 134 (HL); Chinese United Esta

(Hastings) Led v Gulliver [1967] 2

ZHEC 212, 220. _ :

Self-Cleansing Filter Syndicate Co Lid v Cuninghame

&

See Alan C'W Tang, fnsolvency in Ching and Hong Kong (Sweet and Maxwell, 2005) paras.4.18-4. 72,
Richard H Farrant, “Report: Peregrine Fixed Income Lid {in liq) and Percgrine Investments Holdings Ludi LT (En
(12 February 2000) <htp:/fwww. Fstb. gov hk/fsbppr report/doc/report.pdf> [Accessed 24 November 201 [1906] 2 Ch 34, 45 (Cozens-Hardy L) (Eng
See, e.g., Michael C Jensen and William H Meckling, “Theory of the Firm: Managerial Behaviour, Ag 296, 311.

3 2 3 ; 2003] 3 HKLRD 296, ind,
and Ownership Structure” (1976) 3 Jowrnal of Financial Economics 305; and sec also Alex Law; & Yip v Koo Hoi Yan Pﬁfﬂﬂﬂ{ ¥ ]19931 3 HKLRD 296, 311; Hospital Products Ltd v United States
Corporate Governance Code for Hong Kong Listed Companies — Part 2: Application of Corporate Gow Lee & Yip v ﬁ::o HDJRT;' ';)S;T 1}5;35051 .
Theories” (2005) 26 Company Lawyer 345, 345346, B0eD (1984) 156 CLR 41,
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to whom the duties are owed. While different categories of fiduciaries ray
similar duties, the precise content and scope of the duties can vary: 70

i i itive action.”” However, in the Hong
ey the;':;‘::;‘;;:’;?fe E:.:in Global Evecare Holdings Lid v
mea%pup;mow- NPJ (with whom the other judges agreed) spoke
Mfi" duty of directors to act in the interests of thej company as
’ B ;'nl}' contrasting it with proscriptive fiduciary duties in
o ﬂllt}'l rm :‘ﬁd1.1::5:11':,{“.ls It appears that those comments were
E lh; 1ihe\r do suggest the possibility of the proscriptive model
E 0111}".. : app‘licahle in the context of company directors as well.
k- bjmigsinn squarely dealing with the issue at the final appellate
e .'Ofa & osition is not entirely settled. But in line with the approach
- Banking Corporation decision, this Chapter proceeds on
g Ff’ESfpﬁfi the duties to act in the interests of the company and for
54 tl:cr fiduciary duties. Whether fiduciary duties are confined Ito
im?:il ties has implications on whether the principles on accessorial

t:;reecfor‘s breach of fiduciary duties are applicable in respect of
; ;m-proscriptive duties.”
%’? Ordinance (Cap.622) s.465: statutory duty of care. Apart Froms;l;
- law duties, directors are also under a duty to e;e_rc:se due czred e
This duty originally arose in equity (although it is not regarde el

. ) and under the common law in the tort of neghge-ncc (and w
e uant to contract). Under Cap.622, the duty of care of directors operates
l:‘msdut},r in place of the general law: 5.465.

L.2 Sources of law and categories of duties

Equitable fiduciary duties. Directors’ duties in Hong Kong arise maj

general law (mainly equity). Traditionally, the following have been reg;
main equitable fiduciary duties of directors:"*

* duty to act in good faith in the interests of the company;
* duty to exercise powers for proper purposes;

* duty to avoid conflicts of interests:

= duty not to make secret profits; and

* duty not to misappropriate company assets.

Proscriptive and non-proscriptive duties. [n Australia, a debate has arise
fiduciary duties are confined to proscriptive duties, namely duties which
what a fiduciary cannot do." Proscriptive duties are contrasted with pre .
non-proscriptive duties, namely duties which mandate positive action. ™ |
decisions concerning fiduciaries in a different context. it was held by the Hi
of Australia that the only fiduciary duties are the two proscriptive duties ;_-!Q
fiduciaries from acting where there is a conflict of interest and from obiahig
profits.”! More recently, in Westpac Banking Corporation v Bell Group S td |
the Western Australian Court of Appeal affirmed the traditionat\View i
law that fiduciary duties of directors also include the duties te- 5t in the
the company and to exercise powers for proper purposes, THe judges no
Australian High Court decisions restricting fiduciary dutied to proscriptive d
not deal with company directors. As stated by Drysimiond AJA: “[i1f th
obligations of directors to their company are lirdited to the two proscriptive
not to benefit and not to be in a conflict situation, ‘an extensive revision
governing directors’ duties must have taken place without any examinatic
particular issue at the intermediate or final appellate level™:” and furthermo
the High Court declares the law to be otherwise, long established authority
the duties of company directors to act bona fide in the interests of the co
to exercise their powers for proper purposes to be accepted as fiduciary on

of more than one duty. The various duties, above, focus on different
: . - -

the responsibilities of directors in the exercise of their funcllon;. huI:
n the circumstances, particular conduct of 2 director can amount to breac
(7] 'y

an one of those duties.

pt.11. Apart from s.465, the Ordinance also contains mhe!' provisions tha‘-L
l tbelgeneral law duties, in particular in relation to conflicts of interests:
4

mpanies. For listed companies, there are also Furtl_w.r ref.trictions lha(;
ﬁe Listing Rules, including Chapter 14A dealing with connecte

HI 466, [351-{36]. R _
fii?furmc:!k;i[ce Lflhe High Court of Australia and was a pamcr;mn!. :n. The;g:ll:lj U?E;r::::aa:
Duke Group Ltd (in lig) (2001) 207 CLR 165 which affirmed the proscriptive m o Y

Henderson v Merreit Syndicates Led (No 1) | 1995] 2 AC 145, 206 (HL).
See Bristol and West Building Society v Mothew (Va Stapley & Co) [1998] Ch 1, 16 (Millett LT); Koo L
Kow Hoi Yan Donald [2003] 3 HKLRD 296, 312-313; and see also Julian Svehla, “Directors’ Fid
(2006) 2T Australian Bar Review 192,
Rosemary Teele Langford, *The Fiduciary Nature of the Bona Fide and Proper Purposes Dhties 0
Directors: Bell Group Ltd (in lig) v Westpac Banking Corp (No 9) (2009) 31 Australian Bar Review
= fhid., 327-328.

Breen v Williams (1996) 186 CLR T1; Pilmer v The Duke Group Ltd {in fig) (2001) 207 CLR 165.

(2012) 89 ACSR 1, [897]-[933] (Lee AJA), [1947}-{1978] (Drummand AJA), [2714]-[2733] (Carr AJA
= (2012) 89 ACSR 1, [1962].

8.173 below.

—74) LR 9 Ch App 244 and paras.8.170 to belos . -
TF'.;EIFSIIEaﬁ Sit:nnn \{rmpefl?ls Tolls for Thee: Accessorial Liability after Bell v Westpac™ (2013) 87
Law Josernal 831. T i
F.’cferrﬂr:;md&wes Ltd (No 1) [1995] 2 AC 145, 205 (HL); Permanent Building Society v Wheeler

ACSR 109, 158. o el
imposes igati i s obligations to ensure that proper accou
fice also i other obligations on directors such as n .
tions to ensure that requisite documents are filed with the Registrar. These types of obligations

& scope of this Chapter.
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; . fiduciary duties to the company. Howew_er, mer.’r_{va{wmﬂr::
e i ; 38 ison J declined to follow that approach, l.akmgF e wde_ &
e o indicated that the person was more of a de_fa:c-m ‘|rec D.
e scon J held that the mere fact that a person 15 a sh:_adow
L Lerb{: mean that fiduciary duties will be imposed on him (;r
e dﬂ'?s m}ce ted that where the shadow director takes_ on a role
b Lmdihe“:oa:ssfme control of a company asset, then fiduciary duties
influen

H0SE d]jnf ruespect of the use of the asset.

n Vivendi SA v Richards,® where Newey il h{ildtoﬂ:t:::
duciary duties to the company in rcla_n.c_-n, }atd::sﬁlving :
e -ons that they give to the de jure directors. T]:us. inclu plisiii
o acti the interests of the company when giving such dire ;
B Ifthe view that Lewison ] in the Uhrg_fmme case I;anI
e “anhe I?.:;ich shadow directors owe fiduciary dutles..ln R vl h._ )
ﬂ'w EK::;: :)ew.:'ey J’s analysis. However, as the UK. Court of Appeal has

N W 5 not yet ell‘llei} SE “led [iie hElEBI View 1s tllal. bECElllSE
b \t&i the |El |}

The Companies Registry has issued a %
Directors” Duties™,* which sets out various duties of directors. The guide jg
law but is the Registry’s summary of the legal duties of directors. The uide
to promote awareness among directors of their duties under the law. "

joubtedly” owed

1.3 Persons subject to directors’ duties

1.3.1 De jure directors

De jure directors. De jure directors® are of course subject to the genera fay

was [ﬂlﬁed agai.l'l i
and statutory provisions which apply to directors.

ors would owe fi
Alternate directors. Alternate directors™ are regarded as de jure
period when they act in place of their appointors and would al
duties of directors under the law in that period.

directors
S0 be subje

1.3.2 De facto directors
De facto directors. The concept of “de Jacto directors” was applied by the ¢ al wontrol and influence of a shadow dllrectnr s (e gt PR Gt
the early days of company law in holding that such persons would be syt »f directors should apply to sl'!adc::w directors
same duties of de jure directors.™ for otherwise persons would be able tg e O twement in the company’s activities.™
legal obligations by avoiding formal appointment to the board. De facto dira N applies to shadow directors. For the statutory
also covered by the provisions of the Companies duty of care l;,P the duty to shadow directors.*
due to the 5.2 definition of “director” s pance expressly applics

duty of care, the
Ordinance referring to *dine \ |

' O .4 Corporate directors
1.3.3 Shadow directors 9 1.3 P

. [ ﬂte il!hlect to same dlltles as llatill a] pEl S0ns. .AL dlleciﬂl “h“:h 15 a
ate wi al 0 he Sl.lb]ﬁct {14} [hc same dutlcs as dlIEClﬂIS WhO are I'Ialul'a]
” S

e CL By ' + |+ kL] o > { /i bc
definition of “director” does not refer to “shadow directors™ and so refestnce te can be de facto** or shadow directors.** and would also
corpora

= - “w L1 = = 2 ow
Companies Ordinance to “directors” will not generally cover shadow, dire < to the extent that such duties apply to de facto or Sllladt
. - e . % " 9 5 es - d]If.‘.' or
there are specific provisions in the Ordinance that expressly apphyto Shadow di éuec“::e;’m;“ some circumstances, the dircclors iy :
respectively.

including provisions which impose liabilities on “responsible persons” (as r shadow directors of the company in which the
Cap.622 5.3%) in connection with contraventions of the Qnd be regarded as de facto 0

inance. As to
law duties, in Yukong Line Ltd of Korea v Rendsburg~taesiments Corp

(No 2).%" Toulson J considered that a shadow director who controlled the cor If

1638, {1279} 1290].

20 771, [143]).
* Available at the Companies Registry website: <http: [weww.cr,gov.hke>,
L1

FLR 699, [9]-[10] L n?
o “E’"[E"k”m" et B i 3‘}:'}:&“1' I:' Eﬁm-r';m-u of Modern Company Law (Sweet and
i Davies, Gower an Ve L
is supported in Paul L

b pany i vew Expa ed
Pt ¢ Director: 11 for a Me

, “The Conce| of a Comy D 1 Ly N E nd

Bth ed. 2008) 485; John De Lacy,

a = 2
tutory i ] 05, For a critique of Ultraframe o

r 1 of Business Law 267, 2 g% ; s

e " C"[’;‘:::I;n u:ﬁ?ﬁiﬁ:ﬁwi “Directors’ Fiduciary Dulies {Isﬂ;;f;;'r Lii:—;ﬁi: ia‘,f

e i 71 Ba 5) 13 ACLC 3211, 3238 v

“amtai d v NZI Bank Ltd (1995) : '

E EES'D e LOHET:;:?:;::&:IW director can owe a common law_dut_y of Lmsralt’;c::nmt:z;

Znhnd: High Court h;eﬁ ition of “director” in the New Zealand legislation mci.uded e

o [“m‘jlzmr:‘ asmamended by the Companies Amendmep!. Act 19::. meﬁjpria;e K

> zjmms-ie?ﬁc: \;‘33 (NZ) s.I26]<an:t Thomas Fs view th:nl it uh-:u:-::a ::p::loE e nwses -

Ewdutm shadow directors was made by way of analogy with t tmen persc

- Z 125 On

s generally under the Companies Act.

153; Standard
5 Dansk Skibsfinansiering v Wheelock Marden & Co Lid [1998] 3 HKC

'Bank of Australia Ltd v Antico (1995) 18 ACSR 1.
dan (Corby) Led [1994] BCC 161.

In its review of corporate governance in 2001-2004, the SCCLR declined torecommend the statutory,
of directors” duties. Instead, the SCCLR recommended the publication of non-statutory guideling
directors better understand their responsibilitics: see SCCLR. “Corporate Governanice Review: A Co
Paper on Proposals Made in Phase IT of the Review™ (Jume 2003} paras.7.01-7.12. For an earlier
on the extent to which Hong Kong directors are aware of their legal duties, see Abdul Majid, Low G
and Krishnan Arjunan, “Company Directors’ Perceptions of their Responsibilities and Duties: A Hong
Survey™ (1998) 28 HKLT 60,
See Chapter 7.

See Chapter 7.

Re Canadian Land Reclaiming and Colonizing Co (Coventry and Divon'’s Case) { 1880) 14 Ch D 660z

(UK} Ltd v Fielding [2005] EWHC 1638, [1257]; and see also the discussion in Carporate A ffairs Co
Drysdale (1978) 141 CLR 236.

On de facto directors, see further Chapter 7.

The concept of “responsible person” is adopted in Cap.622
Cap.32 5.351(2).
[1998] | WLR 294, 311.

instead of the concept of “officer in defaulf
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IN GOOD FAITH IN THE INTERESTS OF THE COMPANY

DIRECTORS’ DUTIES ACTING

ies owed?
— ) ) . o ) whom are the duties
corporate director is a director,* and in this situation the first-mentionag: L4:To

275

could be subject to duties owed to the last-mentioned company. . - fiduciary duties and the duty of care are owed t}: t:u;. 8.023
ppany. Do the proper plaintiff to bring proceedings agains|
1.3.5 Executive officers ) that the cgn‘:?ﬂﬂ}r i
Executive officers owe fiduciary duties. Both executive and nonse preach of duty ial circumstances. Directors’ duties are not 8.024
directors are subject to the duties of directors. Executive officers or senjor 1o members except in ;PE c:a:;lfﬂ:nay be special circumstances where
who are not directors are arguably also subject to the fiduciary and copym members individual-l}'- b”jt di e.-r;ual members directly pursuant to the
duties similar to that of directors. Under the common law, employees ofg | owe fiduciary du‘lesf LR I: This may be the case where directors act
owe a duty of care to the company in carrying out their functions# g sles on fiduciary re:llauonsitﬂpi; 5.5 It is also arguable that directors can
might also owe fiduciary duties to the company, but the scope and natyge wolders” agents in selling theusd are“;hcn they act on behalf of the company
duties of employees would not be coextensive with that of directors * duties to individual sharehol erS% Whether that is the case may depend
the situation is arguably different for employees who are executive officers the shares of the Sha‘reholdc;& ¢ on the directors for information and
Canadian decision of Canadian Aero Services Lid v O'Malley,” it was such as the shﬂrehol_ders -depﬂﬂ ejcand confidence, the significance of the
two persons appointed as president and executive vice-president of the g existence of a relationship of t“['_'s positive action taken by or on behalf
had responsibilities as senior officers and were in “top management” g the . for theparties, and the extc_nt {:S : any
“mere employees”, and as such owed a more exacting duty to the company g setorsta promote the transaction. o rinsolvency. As  8.025
to that owed by directors to the company. Persons within the statutory interest of creditors when company in vicinity 0 —
of “manager™” could well be regarded as occupying a fiduciary position si - 58 directors have a duty to take into ac_cc.:unt e s o
directors, but in any particular case the extent to which a senior manager iscussed below,an is in the vicinity of insolvency, but “_‘S‘ Clesit 12 of a clio;'t
would be subject to fiduciary duties comparable with a director will depe [l e comp difﬂcﬂy such as to give creditors any direct cause
nature of the position held and the responsibilities attaching to the positi b credltﬂf breach of the duty.”
company concerned. Imposition of fiduciary duties on senior executives s O g gencral law 1ot
those of directors can be justified on the basis that such officers in large Y
companies may exercise greater management power than the non-executive tf?" \Q L Goob FaiTh IN THE INTERESTS OF THE Company
who might only meet as a board a number of times per year.! 3 ACTING IN
Duty of care owed by officers. Although the statutory duty of care in Sap.62: I 21 Gopert)
applies only to directors, executive officers would be under a commion law 8.026

i debt of
y ined loan to discharge
where company ohtan:_l_ . i
:_bmac? uis':':x}t;rcisc their powers bona jrde_{m gc-_od f::;_th):zu\;'ﬁ" i
i u?in;cstsofihecompany.""l:orexamplc.mA.ka: Hol. J_-ng.an i
mii](]:.:?k;m Thai Chambkat (Mahachon)*' Ting, the chairm

care, whether pursuant to contract or tort.

As for the tests 1o determine whether this would be the case. see Chapter %
Lister v Romford Ice and Cold Storage Co Ltd [1957] AC 555 {HL).

It is sometimes said that the employer-employee relationship is one of the established categories imyg
fiduciary relationships: sec Kuo Lee & Yip v Koo Hoi Yan Donald [2003] 3 HKLRD 296; Haspital
Led v United States Surgical Corporation (1984) 156 CLR 41. 96-97. However, it appears that the
duty of good faith or fidelity (which is an implied duty in the contract of employment) is different to
duties which are imposed in equity. The contractual obligations or functions of an employee may in thep
circumstances give rise to fiduciary duties as well, but the employment relationship does not of itself
employee to be a fiduciary: Nowingham University v Fishel [2000] IRLR 471; Lonmar Globeal Risks
[2011] IRLR 138,
- [1974] SCR 592,
Under Cap.622 5.2, “manager” means a person who, under the immediaie authority of the board of d
exercises managerial functions. Managers, so defined, are “officers” within 5.2 of the Ordinance. Con
definition of “officer” in 5.9 of the Corporations Act 2001 (Aust) and the persons held to be officers in A
Securities and lmvestments Commission v Adler (2002) 41 ACSR 72; Australian Securities and I
Commission v MacDonald (No 11} (2009) 256 ALR 199 (general counsel and chief financial officer of co
E.g., see Melvin A Eisenberg. “The Duty of Corporate Directors and Officers™ ( 1989- 1990) 51 Uniw
Pittsbrrgh Law Review 945, 949-950; John C Coffee, “Beyond the Shut-Eyed Sentry: Toward a Theoretical
of Corporate Misconduct and an Effective Legal Response” (1977} 63 Virginia Law Review 1099, 1110
See also Corporations and Markets Advisory Committee, “Corporate Duties Below Board Level” (April 20
available at the CAMAC website: <htp:/f'www.camac, goviaps.

Harbottle (1843) 2 Hare 461,67
v Wright [1902] 2 Ch 421 I
ieal Services Lid [1983] Ch 153.9,33.
Anderson [2001] 1 BCLC 372, 379. By
it :Hﬁdﬁ:;!gﬁ-ﬂ AC 333 (HL): Allen v Hyest (1914) 30 ;Li lhmllhc -
1 v Hright [1902] 2 Ch 421, the court declined to fin o
olders in connection with the company’s pu[r;::._a;:; ::1;41];;1;{51‘ :
i « Coleman v Myers 2 i e
Wd?—.w;.ﬂ;d ;:I. mcr;;::[.lgggl 7 BCLC 745; Brunninghausen y Glavanics (1
; Platt v 2

Peskin v Anderson [2001] 1 BCLC 372.
pman v Myers [1977] 2 NZLR 225.

ﬁbflgml.s!:jﬁ: of Korea v Rendsburg Invesiments Corp of Liberia (No

) Lid v Nazir {No 2) [2015] 2 WLR 1168, [125].
i & Fawcer Lid [1942] Ch 304.
p., HOCL 592004, [2008] HKEC 874).

Muliinational Gos and Petrochemical

BT e Co v Multinational (ias and

irectors owed fiduciary duties 10
the correctness of this approach

i
N ¥ lico (Restatrants) Led [1992]
25: Re Chez Nico ( o i

2)1998] 1 WLR 294, 312; Bifta
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6.4.3 Removal

11.147 R
emoval of audi . :
o l'f:mm.-el::: b}dprdmary resolution. The members i CHAPTER 12 _
auditor . in gg
power cannot be excluded b fl:I’lm e ey resoh-“jﬂn-g : {
power oo be excluded by sgsement evoen e company FORPORATE CONTRACTING AND
the audit : o . However, the rem i
thesudior ofamy compensation or damages oya oval from office dog LIABILITIES OF COMPANIES 1
1 ion of his or her appointment: s.420 yable to him or her jp g {
1.148 S . - 882U, 18
pecial notice o 2
e On rflh.al meeting. Special notice must be giv |
the auditor bei eceipt of the notice, the company mu ;g s PARA. i
ei 3 st s i
reprcsenmtisnsngsimf}lmved.% The auditor fias tights '-'"dfrm(l:d 3;;13’? - e !
, similar to the right: ap.622 s, : 12.00
Thg audhor g &) Cﬂnferred on a d P % SLIOTL - cismenmmmrrrman ot e 1
also hasari uditors in the i
meeting. right under Cap.622 s.411 to attend, and b e gy contracting through 8gent ... e 12007
— e heard a T 12007
i Statement of circumstances. Similar to th - ) Actual UEHOTILY oo e 12010
an auditor removed from office befi . Bpfﬂs;tlon for resigning or Apparent authority (or ostensi e 12,024 .
company of any circu ore expiry must also gi __ ontracting directly 12.041
5 : mstances that Sk gn.-e a st Ay CO mg Y waiimnaas N ]
or creditors (“statement of circums ould ,i?e brought to the attention of 1 Commos (O IS v 12,0410
circumstances, as the case may be mlances ), or a statement that there 2 Exedutipr of documents as if under seal ... o 12,045
' : {33 Exvcution of = .. 12046
6.4.4 Di =4 4 Dicial seals and COMPANY CHOPS «ouwmrmermmsssesrssmrrese i 12,050
11.150  If disqualified, auditor im edj. i ptection of persons dealing with a company ......- .. 12,085
my . . &
onmsion: 6 Bceligiiis; oo Bieons :!1.:_]} I:EE_SES to be auditor. If an auditor 41 Common law indoor management rule ... 12.056
immediately ceases to be audi es disqualified, for appointment as audi 1142 Exceptions o the indoor management P TP e 12,068
tor of the company: Cap.622 5.418. e 143 Statutory indoor management ol e o 122081
144 Validity of acts of directors ... 12.089
A4S Conveyancing and Property Ordinange e e 12,091 1
146 Validity of documents executed as if under PO I——— 12094
cation ... 12,098
es for Civil and Crl rrinal WrOnES «coveeemer e 12099
| Tort and other civil liabilities... e 12099
91,1 Corporate liability e 12,009
2112 Liabilities Of TdIVIAUALS ccorrveosereesaaees e AL i
Criminal Habilities ..ocoeseee 12114
22.1 Corporate liabili 12.114
]
v 12,126

1522 Liabilities OF IndIVIdAlS .o

i
' Cap.622 5.419(2). A
2). As | i -
™ Cap.622 5419(3). o special notice, ses 5.578.
; See para.|1.145 above,
™ Cap.622 5.425.




1. CORPORATE CONTRACTING

1.1 Introduction

to contract. Companies can enter into a contract 12.001

jes can enter in
in s.121 of the Companies Ordinance (Cap.622),

meﬂmds as set out
lows:
may be made by

Contracts required by law to be in writing and under seal
al or executed in

the company in writing under the company’s COMMon &
coordance with s.127(3): s.121(2).!
ting may be made on behalf of the

be in wri
company’s

tracts required by law to
by any person acting with the

sany in Wwriting signed
ity: s.121(3)-

contfacts can be made orally on behalf ofac
acting Vil the company’s authority: s.121(4).

[1no
ompany by any person

s are required to be under seal and so may 12.002

by companies pursuant to 5.121(2). The common seal is no longer
under Cap.622, but companies may still use a seal if they wish? If a
has a commeon seal. the seal can also be used for any written contract, even
e contract is not required by law 10 be executed as a deed.

company entering into contract directly; and for other
¢ contract 1S executed under seal (or as if it was
the company is regarded as entering into the

directly. The legal effect of the affixing of the common seal is similar to the
of a signature of a natural person.’ Where a company enters into a contract
ods set out in ss.121(3) or 121(4), the company enters into the contract as a
, with the agent si gning the contract o verbally contracting for the company,
may be. Here, it is necessary to look to the general principles of agency
whether the person purportedly acting as agent has the requisite authority
the company to the contract. But even in the former scenario where the seal is
iples of agency law are relevant as it is necessary to determine whether the
affixing the seal (or exccuting the document as if under seal) are acting under
ority of the company 0 enter into the transaction and to affix the seal to the
ent (or to otherwise execute the document).

e\w__;;red to be under seal. Deed

tract under seal, 12.003
. via an agent. Where th
ad under seal pursuant to s.127(3)),

12.004

determine which corporate organ has power to enter into contracts. The
of a company will determine which corporate organ has the power to enter into
ually, the power to coniract

¢ts or other transactions on behalf of the company. Us
Model Articles (private

Bt the company is vested in the board of directors: see, €.

12041 below.
a12.041 below.

de Developments Pty Lud v Registrar-General (1990) 176 CLR 146, 136, 160

e
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CORPORA
TE CONTRACTING AND LIABILITIES OF COM
MPANIES

contracting through agent

COIilpaIIEES} al‘t.3. cre [he b{)ard acts putSl.lallt o Sllnh au'lh n‘tjp
Q

board acts as a
s a corporate organ and
agent of th - as the company i ;
to enter ints zc::g?n)] 95 SUCKE). ebiamelie boardppagsis:lf nes
wcular trans = s e g resoluty
as agent of the company, Wi;a:u::n' It still necessary for one O:Iml 1.2.1 General
; 3 uthority i 2 more

rbemlutlon and to enter into the tran.::cf-lﬂwﬂllg from the board, to can wciples of agency 1aw apply. The general principles of agency law apply 12.007
EIehah‘" of the company. Usually, only ma}ﬂﬂn (in one of the ways set g whether 8 person has authority to enter into a transaction as agent for the

ay-to-day transacti " el r contracts will - <inal) tw tegor F authority:
for the company ::f“talfs of a company, the company’s agf:mcsume before y ‘3“?““‘“1’3”' There are two broad €3 egories of authority:
officer of the cUmp;n anithie: sopo f. iy sulloty, POtentia:UuId el thority; and

y, an employee or any person appointed - getual o1
as agent for i :ﬁpparent authority (0T ostensible authority).
ent authority. 12.008

r actual authority or appar
de, but either may

gent has eithe
can co-gxist and may coincl
9 A third party

Indoor mana; .
it aut]'f:!;:;“ “I.'r::-; enables third party to enforce transacti
authority to do so, then P”maj';f;n{‘;epiﬁrpﬁﬂedhf acting for the col::;:? esp . pound if a
Eeui:::thzs no authority whatsoever to c‘;‘:‘rga;y '5;0t bound to the transaction. Shority and apparent authority

: ed to grant any authori such as where the co E o oyt the other and their respective SCOPe may be different.
bind th‘e company to the mn;:,:io\;;h;l prasgn; e, geriexilly Smm l 1o enforce the transaction agaI;nst the company need only establish one or the
the a:_-ttcies, circumstances migh'l.arig,:::;:e pexsot acts pursuant to a 3 n agent has actual authority 10 contract, then the principal will be bound by
certain requirements of the articles have re there is some defect in the auf 1 and it(s Jnnecessary 1o consider the question of apparent authority. If
acts pursuant fo a grant of authority not been complied with. Also, 4§ t doesmot have actual authority, itis necessary to see if the circumstances give
defect in the authority arising again E-Ourpcnedjy conferred on him, ﬂler:z migh smarsht Juthority. If there is apparent authority, then the principal will also be
ar:as:; out in the articles or under statute T‘ﬁzjlﬂiﬁmﬁiaﬂce with I‘Equisi:e [yetsthough there 15 2 tack of actual authority on the part of the agent.

eme . y as 0 : . s
the trisac;::;u ;;:i:zth:hze;hed on by the thirdpaﬂ)’dca(;?;eggi?;iﬁ:s‘mmf ot terminated because agent of unsound mind unless third party
third party to enforce a mmcfian)'- The indoor management rule is a :iﬁoznm case voidable. The Court of First Instance has held that where
of the person purportedly act on with the company despite some deft w"ﬂ* ¢ authority to contract for a company, that authority 18
y acting for the company: see Section 1.4 bel - the agent becomes of unsound mind at the time of the

’ I ommercial efficacy, where @ third
_ edge of the agent having gone
the third party should be able to treat the transaction as binding on the principal

mpany). If the third party was aware that the agent was of unsound mind at the
of the transaction, then it seems that the (ransaction would be voidable at the

- of the principal.”

this in which
has actual of apparen

minated merely because
o 10 The court took the view that to ensure

Agency principl
es i

St rP ; and indoor management rule prot ; X . ; .

i onvenience but cannot facilitate T 2 d ect third parties and v deals with an agent in good faith without knowl

7 principles and 3 raud. The application & \i

‘3‘3"‘113&ingpinunerf:stsiI-":::n.r’i:ndﬂl}r management rule aims to sn-ikllp:{lz:amn N

il this Ghitpin J e ﬁ-,re an_agent contracts for a company with ai:mce he:

the consequences );{ ¢ [hlr.d party dealing with the comp jb‘ e

iy e . Rules enabling the third p toenfi yoany, may need

S . arty % N .

convenience il:': the defects in autherity are intended mnr{: 3 ACOn 28

ich would be at hazard if persons dealiniJ I:Ff;t -
g with companies were

1.2.2 Actual authority
thority where the principal has

authority is @ legal relationship
to which they alone

n agent has actual au

h authority. Actual
al agreement

s of actual authority. A
nted to the agent having suc

the necessi . .
of invi ;

lhemselvest:buut ILES;I%itzng the companies’ internal proceedings in ord

p uthority of age in order 10!

parties must not gents. On the other han " :

go so far as to facilitate the commission {il;:‘m’-cnm!s EIvenE principal and agent created by a consensu
aud against a con parties.” In the context of companies, actual authority can be conferred on an
rgan with the power 10 do the act or thing under the

with innocent
sha .
purportedly actin repoo}d; s and creditors suffering as a result of
g for the company.’ unscrupulous p t only by the corporate ©
sactions entered into by an agent for & com
riedly made by

an admission

contracts and other tran
f any act purpo
KC T87 {whether

*  Companies (Mod .
Model 8 yoo a : .
b it Articles) Notice Sch.2. See also Sch.l B The ensuing discussion focuses Of
; p.32 Table A Teg.82 ( .1 for Model Articles . - : the princi 2 1 icable in re
Automatic Self-Cleansing Fil repealed). s (public companies) an 28 principles are also applicable m respect 0
. # g Filter Synd, N - 3 ' ) T
There z endicate Co v dttorney General v Herald Houseware
e ]S;ﬁolﬂ;:]uggcsucn that the position m:\_.hbf::;‘fngﬁamc [1906] 2 Ch 34. L was binding on the company ) o
12,062 below, ly be erent whe . Y 2 e
See Northside Developments P re the wrilten contract is executed under ,; 4 Freeman & Lockyer v Buckhurst Park Properfies (Mangal) Led [1964] 2B 480, 502,
generally Andrew Griffiths -Jf;;f“‘ v Registrar-General (1990) 176 CL W Probus Lid v Treble & Triple Lid (unrep-, HCA 272312008, [2010] HKEC 1773, (13111142}
Corporate Agenis™ [2003 . Economic Implications of Validati R 145, 164, per Mason CJ; and s \ Probucs Lid v Treble & Triple Lid (unrep., HCA 2723/2008, (2010 HKEC 1773), [137]; Impevial Loar
2 2003] European Business Organization Lay ;I::inung Unauthorised Contracts Made - Sone [1892] 1 QB 599
i Ry 3]. . Freeman & Lockyer v Buc ies (Mangal) Lid [196
3 Mangai) 1 119641 2 (B 480,

khuirst Park Propert

996] 4 HKC 787,791,

General v Herald Houseware Led TV

an agent for the company: 558, €8
made by an alleged agem

12.009

12.010

pany, but

Co Lad v

502; and see also Attorney




532 CORPORATE CONT .
NTRACTING AN .
NP LIABILITIES OF companies CORPORATE CONTRACTING 533

on that person the usual authority of a managing director."® The scope

articles or by persons w
'ho s
themselves have actual authori
ty would be a matter of evidence of what is usual

corporat ity i
Porate organ. Actual authority is of two types: -
" f thori
| or customary au

I.  express actual authority; and
> implied actual authority. pave powers when acting as board: a director on his own does ‘nnr have 12.013
gsual authority to enter into contracts. Directors have power under
¢ such as Model Articles (private companies? art.3 only w:.]e: z:jct:;gt 1:;ielfl_:;|t'
12.011 Express vs impli Express actual authority d (i.e. via p:assmg b-:}fird resolutions). It is well esmg-]s: f arela ‘m: a
' ! e authority. An agent has ¢ - holds office as a director does not confer on the irector y implie
d%llhorﬂ”y has been conferred expressly o ﬁ -5 vpress actal agify ity) i ority to enter into contracts on behalf of the company.'? For example, in
directors passes a resolution stating th};’{l : ; en?geml o exa_mple, where g . y mlél‘;f Ltd v Bank of America National Trust and Savings Association,
a specified transaction on behalf of the cop;: e authorised 7 that an alternate director, exercising the same powers of a director under
actual fluthnrily 10 enter into that transaction gaut‘n“hthep Ok re will : % articles, did not have implied actual authority to exercise managerial
authority arises where the authority s inferreil E-QE:::! e company ? 11 as endorsing cheques on the company’s behalf.
| 12.014

he conduct of the
the words or condyct of the
ith authority, even though ¢

.Lhe.circurnstances of the case," namely where
;]:!Iiwat-:y tl}at a particular person s coni‘”erred w
hori 15 not explicitly stated. Whether there is ity i
. : St € 18 actual authority js
i rﬁp?i;:g;?]i ;::';:I;}ﬂii']y principles of construction of contracts, IE‘:::;:C )
.l th: ex[_;resls; words used, the usages of the trade Drti -.
Rt ]':alai:nes. > These principles are applied to determine ;
S amhom; e with the agent to act on s behalf. To determine whet]
B v, necessary to focus on the relationship between th
st :[ agreement between these Iwo parties, It is not neces .
ey i:ra :I:-u:;eaa\;?re_ of the agreement between the pﬂncips.:ya]?
rights and liabilities hcmu'ee:ntﬁ; glrfne::gienlt‘s o o i -
18 1gnorant of the existence of any aurh::::t; Z{:. E’;":};’:‘?} 1‘;1"::;:;13'%;1 K

of chairman of board same. The position of the chz_lirman of the F::oard
to be ng'different to other directors. Although }he chalr_man has particular
sibilitids Y presiding over the board,” such as sclectum} of matters z.md
ats 1o/be brought to the board’s attention and for formulating board policy,

oting the position of the company and communicating with the

2'in prom . _
do not involve business operations or

gwurl-:i the chairman’s usual functions
cting for the company.™

quthority of MD greater than ordinary individual director. The t:ou_rts 12.015
nted t};at the scope of the usual authority of persons appointed as managing

the ordinary individual director. It has been said

deal with everyday matters, 10

be in charge of the business of

is greater than that of
managing director’s usual functions are “to
o the other managers and indeed, generally, : : .
any”.* The courts have held the following to be within the usual authority of
Implied actyal authority ng directors:

12012 (4 )
I arise where board appoij

oints . . -

pp Person, person impliedly authorised to do thi '« borrow money and give security over the company's property in the course of

usually falli ithi iti

— ;i - ng within scope of position, Implied actual authonty ¢an arj

b Ppoints a person to g particular office or position, W p ‘.

A orised to do all such things as fall w .
or example, the appointment of a person t

; normal trading activities:™
ith the person imp

i i i iti ’ - and
ithin the usual scope of that posit give guarantees and indemnities on the company’s behalf;

e managing directory employ staff or engage third parties to provide services for the company.™

i i fin i rasik c 2 3 HKC 153, 178,

0 ikai Holdings Lid (in lig) v Kasikorn Bank Plc [201 0] 3 HKC 153, . .
 Re Marseitles Exfension Roitway Co (1871) LR 7 Ch App 161, 168; Mite -.i‘.-:.'.'h-mj.f-ﬂm‘r{a (UK} Lad v Mill [1996]
2BCLC 102: Qualihold lrvestntents Ld v Bylax Investments Led [1991] 2 HKC 589, 593
[1994] 2 HKC 409.
AW Lid v Daniels (1992) 7 ACSR 759, 867. - ot g
Hely-Hutchison v Brayhead Ltd [1968] 1 QB 549, 586: State Bank of Victoria v Parry (1990} 2 ACSR 15,29,
& Hhughes v NM Superanmuation Board Prv Lrd (1993) 29 NSWLR 653, ] : )
= Entwells Pty Lid v National and General Insurance Co Leed (1991) 5 ACSR 424, ;1.'} NES———
= iy ] % Wharf Ltd [1896] 2 Ch 93. But f. Re Tunmon frvestrents Py Ltd {in g} 33104

Biggerstaff'v Rowart s Wharf Lid [1896] ook Sl i e 3 5

637 {principal executive officer does not have usual authority to . ! 2
Green v Melizer [1993] NZCLC 68, 393 (chief executive officer has usual authority to obtain temporary finance

;}F!K(' ”3', 177-178, Court of Appeal
rv{TAHH!r&r:srm v Bravhead Lid [1968] | QB 549, 583
reeman & Lockyer v : ies (Mar

e L:T ) I.ﬁ;;d fierst Park Properties (Mangal) Lad [1964] 2 QB 480, 502

s [hf_‘;t: ¥ ; .u‘k.-‘rr:p! Pa.r.ﬂ Properties Mangal) Led f]“;f_ﬁf 2 ::]E..J,.x}} «q— 2-503 ird party

ual authority of he agent in the present context dn._:-: ™ . JL'_Ijlll‘. e

| : : necessarily mean that the

TPOTINg to act on behalf of 2 principal. However, even

clm.g, fora principal, the principal can enforce and be

l"JE'.Ill-HHT[-IIH son v Bravkead Lud F 3, Ak Heldings i fig) v Kasikorn Bank Ple
(' {7 []‘JﬁS 1 QB 549, 583; Akai ol ings Lie i K
i/

-~

f;a?frmn’d,\' m{.‘!_i,?fmﬁrtzill" edn, Sweet and Maxwel] 2004) [8-07
:'h'-IHH.:e‘.‘rrjm: v Bm_'r-“.‘{’mf!.ﬁfj 1968] | OB 549, ; i
and Savings Association [1994] 2 HK.C 409 -IVI 9 =

but not major or significant loans).
Hely-Fhutchison v Bravhead Lid [1968] 1 QB 549.

83; Zanda Nvestment Lid v Bank of America National TH
' Freeman & Lockver v Buckfnrst Park Properties (Mangal) Lid [1964] 2 QB 480.
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MD would not have usual authority te sell company’s ungepy,
authority of the managing director is to carry on the compm]yk::

ordinary way and so a managing director would not have usual 4 th
company’s undertaking, *’

Usual authority of CEQ comparable to that of MD, The usual ayh
executive officer would be comparable to that of the managing dirapt,
likely to be the case even where the chief executive is not a director gf 4
However, the particular circumstances of the company concerned goyj, _
the company treats the office of managing director as being diﬂ‘erai{

chief executive officer such that the scope of the implied authority
lessened.® In Thanakharn Kasikorn Thai Chamkat v Akai Holdings .
of Final Appeal took the view that, in the circumstances of the Company
(a listed company), the usual authority of the chief executive officer of the
“would no doubt extend to entering into many types of contract, includirg
which might involve [the company] incurring a US$30 m liability™,

Other executive officers Or managers may also have usual authorj
Other executive officers Or managers of a company may also have
to contract for the company within the scope of their area of respg
¢xample, the Court of Appeal has held that usual authority of a busing
could cover matters such as giving of discounts and settling of aceg 0y
been held in England that an employee with the title of sales director had
bind the company to contracts for the sale of products and to associated
arrangements.* In Australia, it has been held that a person appointed ag g
market manager and foreign exchange dealer had usual authority to enter ing
currency contracts for the company.* Other employees will also have impls
authority for entering into ordinary contracts of the company in it va
business, such as sales staff in a company operating a retail store, wiis wou

usual authority to sell the company’s goods to consumers in the store, '
Company secretary has usual authority to enter into contracis.w hich co
day-to-day running of company’s business of administrativenature., The o
secretary, as the company's administrative officer, will have‘usual authori
into contracts which come within the day-to-day running of the company’s
of an administrative nature—e.g. employing staff or hiring cars for the ¢

use.* However, the usual authority of the company secretary would not exten
company’s commercial transactions,* nor the power to institute legal proceedin

the company’s behalf

d facto managing director. The court

ds or conduct their respective consents to eac
ds

Re Qinrex Lid (No.2) | 1990) 2 ACSR 479,
* See Hely-Hutchison v Braviead Led [1968] | QB 549,
*  State Bonk of Victoria v Parry (1990) 2 ACSR 161.
(2010) 13 HKCFAR 479, [81].
Yee Fart Development Ltd v Winline Knitting Factory Lud [2011] 3 HKLRD 511, [21].
SMC Electromics Lid v Akhger Compurers Lid [2001] 1 BCLC 433,
AW Led v Daniels (1992) 7 ACSR 739, 861.
* Panoramg Developments (Guildford) Lid v £ tdelis Furnishing Fabrics Lid [1971] 2 QB 711.
Northside Developments Py Led v Registrar-Generaf ( 1990) 176 CLR 146, 204,
Club Flotifla (Pacific Falms) Ltd v Isherwood (1987) 12 ACLR 387,

nduct of company. Apart ﬁmjn 1ng1ed!;z{;;
which the agent is appointed_. implied au o
icutar conduct of the company or those_ with authfarlly;l v

i—— itv. as illustrated in Helv-Huichison v Brayhea d. }
e au[horil‘i: chairman of Brayhead Ltd. Bra},.'head was a ma] 0d
, a Mr Richards was | Ltd. The plaintiff, Viscount Sull’_d.E!lE, guaranteed -
g Elﬁcnﬂ&:kcrs ;o Perdio and also agreed lo_lnjcct loan F.unl ;f
il "I"-f“r-‘::;; Brayhead would provide an ind;mn]ltly :) ﬂ}l;c} 5::1{1;]11 E
i ; rantee for the plain 1.

'E:rﬁdﬂ“de:' ?fﬁ;ﬁiﬁz:g?na:foii:‘:rs signed by Richards as chairman
and guarantc

iquidati laintiff sought to enforce
i into liquidation and the p : ! :
L cmere‘jhlza{; d:nied liability on the basis that Richards was

into those transactions.

i t as de facto managing

ity w beard allowed agent to ac : ok
. am'h'urgzu‘:th;? Appeal accepted that on the flacts Ru?hj:lll.:n(iitlj :n :
- Et!gl:-"h thority, nor was there authority to provide the mm lhal_ P
A }-" i chairman. However, the court he e
e Bk appointed as managing

ity arising from co
: g j-:mm the position to

d guarantee, Bray
ab[; the board of Brayhead to enter
wl

arising~irom . r -
B\ fual authority. Richards was never form yl S i
. d as if he was the managing director or chiel &
i 5 1
hot 1ie acted as

i itting the
i s s0 acti d in committing
i Richards so acting an
had acquiesced to
of Brayhead

B hU z ‘ A i b l‘ i.l

: to g:ml[[a{:[b “r. 5 i r sanction over many months berore t E.
; '!T.hﬂul thf: Ell—dﬁ pl"lﬂ . .

- i dEilllil’[}' aﬂd guaIall‘I-tEe fo [he Plalﬂtlﬂ: Ihe court hcld llidl thE!E Was
Df Tllf— in

; i ing the agent to act
i 51 ard’s conduct in allowing : .
o boaccepied that a managing director would
. 3 If of the company
ity to provide indemnities and guarantees ml'n I:’{i:‘hamerc i
Wﬁ"‘-';' . head was bound to the transactions. However, for
dingly Brayhe

s must have © unicated by
i ircumstances, the board members must have c,||:rm1'1'ia=
| p— h another and to the agent.

i icles. The actual authority of
= rESt‘r iﬂi?nsl:::rtll.d:offl';n E: I.:fﬂ:i:c:nm any restrictigns under t::
o i s restrictions under an objects ::I_ause‘ )i M0r§01- A
B {1nC|F‘d’f'g ﬂ“;’ to arise from a general delegation of amhﬂn? :zrl
e acn‘ml B i f;:lular position, the grant of authority would be fnu e
ﬂ:e app?mm;n:cllzjai? Zompan)' documentation (such as staff manuals).
y limitations 1

in i f company. The
/ tly and in interest o
ect to agent’s duty to act honestl)

= and in

Lhe agE[l. u to act ]J 1 I
&Illh{)lllv 0ol an agc 1 EIS(} uh ect to ts d ty to onest y
3 5 J ctt 5 .

h I pan . i g. ( ) hq,} ha. 1 B ,
vl S‘tof the com Y I]]."!!LI” jll“ﬂ ngs J.!d i \ “Lf],, EI?‘IIL! (:l! lilE

[1963] 1 QB 549.

kst Park verties (Mangal) Lid [1964] 2 QB fﬂu,j[:l_
;if?’ik;::r: i::;:iiz:;i; 1J'n;'1frfsh .S'e::f"(.' {;—:!:;,T:TJ; [!:?ST& ;C h 246, 295. | P
I?!'f;: U:‘#} :‘n;:ar‘ f::lff"f:;.:'ar:ﬂr::);t! {littl] 3 HKC 153, 178 (CA); Re Capitol Fiint: :
B 3;;5 — 53. The question of actual authority was not in issue on appeal: Thanakharn Kasikorn Thai
q“ I Er}:?i:Jj;r}dur;yinf_lluIi!r 13 HKCFAR 479.
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536 CORPORATE CONTRACTING AND LIABILITIES OF COMPANJgS . (ransaction. 12026 |
ity can authorise another to e“_ter :;:to it is possibiﬁ \ l
argument that a chief executive officer had actual authority to obgg % X ent authnna.-_.thﬂﬁly to enter into @ transaction, ?nr mﬁ- company
the company for the benefit of another company failed on the £roy has apparert another 10 enter into the transaction 10! ?
was acting in breach of fiduciary duty in the transactions.

cally aumcg:ze transaction. provided that the third party be
company '

45 i|
ercised by the former through the latter. -
ex

lieved that

1.2.3 Apparent authority (or ostensible authority)
12.024  Apparent authority is authority of agent as it appears to others; g}

authority. An agent has apparent authority or ostensible authority wh

< being

. |
Representalion or holding out S— The 12027

. enresentation by conduct U There ]
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