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1. GENERAL RULE

d consideration. A legal system is said to require that a contract shall be
a certain form if it lays down the manner in which the conclusion of the
‘must be marked or recorded. In modemn legal systems, such formal
ments generally consist of writing, sometimes with additional require-
s, &.g. those of a deed or (in some countries) of authentication by a notary. It

n been said that consideration is a form,' but more usually “form™ refers
rements which have nothing to do with the contents of an agreement. In
consideration is not generally a form, though the giving of a
om to make a gratuitous promise binding might be so regarded.”

O
Q
|

‘a necessary requirement. Form may be sufficient to make a promise

s we have seen in discussing the effect of a gratuitous promise made in
But in this chapter we shall discuss cases in which form is a necessary
! which must be satisfied (granted that there is agreement,
ation and contractual intention) before the contract is fully effective.
irement may serve one or more of several purposes. First, it promotes
ty, as it is usually relatively easy to tell whether the required form has been
A requirement of writing also simplifies the problem of ascertaining the
of the agreement. Secondly, form has a cautionary effect: a person may

The Common Law, p.273: “Consideration is a form as much as a seal.” See also Fuller 41
799.

‘dlev [1989] 1 Lloyd’s Rep. 138 at 147.

para.3-170.
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the case of registered land, is in actual

hesitate longer before executing a deed than he would before majs a third party to whom the landlord has sold

promise. Thirdly, form has a protective function: it is used to Protect
party to a contractual relationship by ensuring that he is provided

record of the terms of the contract* Both the second and the third 4
form are illustrated by the elaborate formal requirements that prote
under certain consumer credit agreements.” It is scarcely fanciful to
these boxes fulfil in a modem context some of the functions fbnnerly
by use of the seal. Form may finally serve what has been called a « h

purpose:® that is, the use of a certain form may help to distinguish q ha
transaction from another. 3

a land-charge or, in
hﬂ can be turned out by

(b) Contracts which must be in Writing

(i) Bills of exchange, etc

lation, contracts which must be 111 writing 1_11-:,111::;
romissory notes'* and bills of sale.” A bill of §alc ls_vl?_
e the statutory form.'® But if the sort of promise wh!c is
| f exchange or promissory note is made u_rally, it can
e contract is not invalid'” but will not have

enth-century legis

General rule: no formality required. Form has. on the other hap
disadvantage that it is time-consuming and clumsy and that it is 5
technical pitfalls. Even the relatively simple requirement of writing
these objections and has therefore been regarded as inconvenient
commercial point of view. Thus the general rule is that contracts cap
quite informally.”

tained in a bill 0
ogngectiy valid contract. Th' :
and commercial characteristics'® of a bill or note.

i)  Consumer credit agreements
L)

t Act 1974.' regulated consumer E:edlt agreements,
are “not properly executed*! unies_s. certain
lated consumer credit agreement 1s one b,}_,:
r with credit®® of any amount.”

‘o Cdnsimer Credi i
n other agmemeshtsA
i i u

1ieq are complied with. Areg
; i vides an individual debto . j amouat!
iﬁd;?l;tps?;n a document in the form prescribed by regulations.”* This

ly set out all the express terms of the contract® and coqm:in(a i:i::h (]Ji'
g - e = » 0 w

N i the “cooling off” peri

s statutory right to cancel dunng \ o
20 :sswcll a? certain other information.?” A copy must also be given to

2. STATUTORY EXCEPTIONS

The general rule is subject to many exceptions. These now all depen
legislation dealing with specific types of contracts. Some such contracts g
made by deed, some must be in writing, and others must be evidenced by
or memorandum in writing. No attempt can be made in this book to
complete list of these exceptions. A few illustrations must suffice; afi
have been discussed, an attempt will be made to consider the impact g

i i : 2 L be enforced against the
subject of contracting by electr A not properly executed can
j g by electronic means agreement which is O In the absence of such an order, 1o

an order of the court only™. ot 2
. remedy is available against the borrower at common law since
[1d

i istent with the legislative
of dy to the lender would be inconsis L the |
Ofi:’:::hi; tr]:;n :a::e of an improperly executed document, subject to the

(a) Contracts which must be made by Dead

Lease for more than three years. A lease for more thén three years mu
made by deed.® If it is not so made, it is “void for the plizpose of creating
estate™.® But it operates in equity as an agreement for a lease,'® which
specifically enforced if it complies with the formal requirements (to be d
below)!" for contracts for the disposition of interests in land.'? Thus betweeg
parties to the lease lack of a deed is not fatal. But, unless the tenant has registe

istrati 2.
under Law of Property Act 1925 s.1 99(1)(i); Land Registration Act 2002 Sch.3 para

7(2).
of Exchange Act 1882 ss.3(1), 1
of Sale Act 1878 (Amendment) Act lggg
7% (Amendment) Act 1882 . .
ofsfz?::;rﬁ Gufarauree Corp [2001] EWCA Civ 359; The Times, March 13, 200
low, paras 15-046—15-049.
ended by Consumer Credit Act 2006. o -
as consumer hire agreements (s.15) and security instruments (s. ;

61(1).

4

See, e.g. Employment Rights Act 1996 ss. I, 2-4; Landlord and Tenant Act 1985 s.4.

* Consumer Credit (Agreements) Regulations (S 1983/1553), as amended. ned by s.9.
® Von Mehren 72 H.L.R. 1009 at 1017, on 8(1). . 5-002.
" Beckham v Drake (1841) 9 M. & W. 79 at 92. m 61(1)(a); for exceptions, see 5.74; cf. above, para.>-U02

¥ Law of Property Act 1925 §5.52, 54(2).

? Law of Property Act 1925 5.52.

' Waish v Lonsdale (1882) 21 Ch. D. 9,

"' Below, para.5-008. ons 62, 63. : A d not void: R. v Modupe
" . orceable only and n

* See, c.g. Hardy v Haselden [2011] EWCA Civ 1387; [2011] N.PC. 122 (where the all 65(1). The defective agreement is thus une

agreement was neither enforceable as a lease. nor as a contract), L CCLR.29.

on 61(1)(b) and (c).
on sdisz;mgm “cooling off" periods, see below, para. 10-046.

umer Credit Act 1974 5.55(1).

[206] [207]
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43 each party™ to the contract.*® For this purpose “signed”
ch “the ordinary man would understand it to

at the parties must write their own names with
hands upon the document,*® but more recently it has been said that this
ule out the use of a signature writing machine.*” It has been held that it
ser satisfied (as it was under earlier legislation superseded by s.2 of the
43 by merely typing a party’s name and address on the document,* but
sough that a party has written his initials, provided it is clear that he
te all the terms.*® Further, the development in relation to
. that it is sufficient for the parties to have inserted their names in an
npears also to apply under 5.2.52 The requirement of writing does not
jn short leases for less than three years, to sales at public auctions or to
tions in certain forms of investment securities (e.g. unit trust investing in

1 behalf o . _
c given the meaning whi

hich appears (o require th

:nfc[:ircer_nem powers of the court, the debtor should not have to pay
cgﬁsiia:oz_]t for andenfoicement order shall be dismissed only ifpa
TS it just to do so.*' In this regard, the co i i
| 2 i urt has a wide di
;a;(:h Lnto a;::om;lg Ihf:i prejudice caused to the debtor and the degre:i;‘:h
creditor:™ order enforcement conditi i :
onally or subject to variag
iﬁ;ll.rnze lhle amount Payab]elby the debtor.** This flexible approach agan y
= ugl}e? of [ljrgv;smniwhlch had completely prevented the grant ;f agn
ormal detects,™ goes far to meet the obiecti :
n for = ! jection that forma
can give nise to unmeritorious defences based on technical slips | reouiy hent
3 to aut enfica
(iii)  Contracts for the sale or disposition of an interest in land

?;gq;lr:::g;iulinfc; sr.;?_ﬁof the Law ot_‘ Property (Miscellaneous Provisjgng
“ma(fe e ”csi or’® the sale or disposition of an interest in land3? I
bt g h All the terms®® expressly*® agreed by the parties i
s I?ht e document (or in each document, where cont "
g V ; e terms rgay be incorporated either by being set oyt
» Or by reference.** The document (or documents) must also be

Where the document fails to include all the terms
ch the partjsSiare alleged to have orally agreed, a number of possibilities
discussion, 'If the failure was due to the parties’ having deliberately
the t¢rmi-from the written document, then it will not be a term expressly
form part of the contract, so that its omission will not affect the

to include all terms.

* Dimond v Lovell [2002] 1 A.C d sc{as)to : ~ )
31 Section 127(1), 11 A.C. 384 at 398. w off tae contract as set out in the document.> If the failure was due to a
) ‘e in recording those terms.™S it may be possible to rectify the document, ie.

32 Section 127(1)(i).
* Section 127(1)(ii).
* Section 127(2); National G i
. i . stardian Mortgage Corp v Wilks [199
_Sectmn 127(3) and {4]_ which are repealed by Cogumer Ctrfdit ::]:lgﬂ-cﬂéﬂlil
= ;.le.:c: a contract of disposition: see para.5-012 below, o
s defined in Law of Property (Miscellancous Provisions) Act 1989 5.2(6). A “lock-out®

¢ by an agent who is liable and entitled under the contract suffices: Braymist v Wise
Co Ltd [2002] EWCA Civ 127, [2002] 2 All E.R. 333; below, para.16-074. See, further:
v Duffil [2008] EWCA Civ 1627; [2010] Ch. 1; Rabiu v Marlbray Led [2013] EWHC

Robinsan [2010] EWCA Civ 384
at [11]). Nor is a com i i
= s promise agréement wi eIy
chl::{ljec’(;flar.nd. .-"i'ir*eze v Nwoko [2004] EWCA Civ 379; [2004] ZEI: & Cer;{ ";g":i"r'ff*: Ird‘m o3
b [gg-;cqi;is[]);}l:de pursuant to an informal boundary agreement: Je;x-c.‘e » !.'?:' hh: ][37004
= P,t ) ; ._{D) 203; cf. Nata Lee Ltd v Abid [2014] EWCA Ciy: 152 cfz s;acmem]
iy C:;] E;q{}t{])l;esiﬂ'::r sale or other disposition of an interest inefind) éﬂmr v Collins
it L [20,05] 2]} L .L.R. 2953. But see also: Kilcarne Holiugy Nd v Targetfoliow
b is' ] u.p JE:‘] il?l [;JJ] {a contract for the sale 6 land cannot escape 5.2
. c ip” :
:?nmemmn e s ged partnership” (affirmed [2005] EWCA Civ 1355, with
Section 2(1). In the case of electroni i
ecti ! nic conveyancing thi i 7
?gua;:fy:;g electronic documents: Land Registration A:ct :;.flﬂn;a:r;f rRms he g
) ee Enfield LBC v Arajah [1995] E.G.C.S. 164 (where only the main terms in
o § y the main were set out m)
*" The inclusion of any impli i
y implied t i i
ﬂagﬂ Tl Eocts plied terms is not required (and would be curious if it were): Markia
Law g
-, :::haifgengp;;fy (g-hsccllaneous Provisions) Act 1989 s2(1), An agreement reached!
g pondence between the parties will not satisfy s.2(1) where no single do 5 i

n 2(3). In the case of an option to purchase, the agreement granting the option is within the
2, but the notice exercising it is not, and so does not have to be signed by the vendor: Spiro v
Properties Ltd [1991] Ch. 537; cf. MP Kemp Ltd v Bullen Developments Led [2014]

2009 (Ch).
somewhat relaxed application of this requirement in the context of execution by or on behalf
my under the Companies Act 2006 s.44(2). see Williams v Redcard Ltd [2011] EWCA Civ

2011] 4 All ER. 444,
Homes Ltd v Johnson [1995] 1 W.L.R. 1567 at 1576 citing with approval: Goodman v J

Lid [1954] 1 Q.B. 550 at 561.

1y v Love [2015] EWHC 65 (Ch) at [7].

Law of Property Act 1925 s.40.

st Homes Ltd v Johnson [1995] 1| W.L.R. 1567.
v Tarrant [2004] EWHC 772.

ph 5-023, below.
was conceded in Re Stealth Construction Ltd [2011) EWHC 1305 (Ch); [2012] 1 B.CL.C.

conta
amou:jr:: ;I:L:h‘ce ;zﬁzngpsri:fg;greed or is signed by both parties; nor will such correspo 2(5)
is :
para.4-010, above: see Cammessmn};ﬁi;ishr;fir;;:::fhg‘nge of the formal documents dese an v Hooper [2001] EWCA Civ 615: [2001] 2 E.G.L.R. 82, This might be achieved by an
at 285, 293 disapproving the concession oaper (Great Britain) Lid [1995) O ely drafted entire agreement clause: North Eastern Properties Ltd v Coleman [2010]
to the contrary which had apparently been accep Civ 277; [2010] | W.L.R. 2715.
he terms: Oun v Ahmad [2008] EWHC

Hooper v Sherman [1995] C.L.Y. 840
: 00t if it was the result of an express agreement to omit t

2 Section 2(2); y
" IE: réql)l}rgt;nrme% v Corp .L_fd [2006] EWCA Civ 518; cf. Record v Bell [1991] 1 WL
ent was not satisfied, but there was a collateral contract (below, fn. 5?)- -

[208]

5 (Ch); [2008] 13 E.G. 149; cf. Helden v Strathmore Ltd [2011] EWCA Civ 542; [2011] Bus L.R.
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t as such.%” Thus, while they
v iej&d' - etnf‘?hr:f E}Bf;ai;{ pt:-g;c'fggl?l:;ze“."s the position of the party
P 51ml_1=if Oun the defective contract is now less favourable thar_l it
e rellaﬂ;flﬁq Section 2(5) of the 1989 Act states only that noﬂl{nrg
g 111912901:631-1_0“ or operation of resulting, i;nplied or 'c?:jtr‘:;t;]\,:
1 i = estoppel” unassocia ‘
e ';heere\ﬁzgu?t?l::’ Trl?: i;?reff:rallz.fl’f: view, it is supmined, is
tl-um:mm'n':')tn in 5.2(5) should not be so limited, since it was thﬁ
. i}rm‘:;isdiibilitja' ;::f proprietary estoppel which was contemplated.
| dlB end upon the facts of the particular case whetherulhe
;ﬁ?;; i:i?question would offend the policy underlying the Act.

to bring it into line with what was actually agreed.® If the failure is
other cause, it is sometimes possible to treat the omitted term ag
“collateral” contract, independent of the (main) contract geq
document,” which will then satisfy the requirements of 5.2, The
cannot, however, be so treated if it is intended to form part of the

e.g. if it is so “interwoven with the substance of the transaction™® zq
essential part of it; for to treat a document as sufficient even thougif
such a term would be inconsistent with the statutory requiremen
document must incorporate all the expressly agreed terms. It seemg
can for the present purpose be treated as a collateral contract only
intended to take effect as an independent contract, separate from that
the document. If it can be so treated, two consequences follow. First, 3
which omits the term can nevertheless satisfy the statutory reqy;
incorporating all the express terms of the main contract. Secondly, the
contract is binding, even if oral, so long as it is not itself one which js

be in writing,*® and so long as evidence of it is admissible under
evidence rule.®! |

ich is voi 2 can still, in fact,
. A contract which is void under s.  still,

g per{o\:;cemifishes to take the point that the contract is void has to
EdA[;l?asﬁybeen fully performed: “an actual transff:-r, conveyance o;
t, a;:tacrua] lease, or an actual mortgage are dn?t w1m$c$; sz?;;z (?n
B O sition said to be derived from a dict :
B Cumen F ] ment™ that s.2 is inapplicable
ol Clothing v Guinea Properties Manage t '

EIT;; ’:fl'ements” have been fully performed™ was rejected by the
Il F

Effect of non-compliance. The effect of the requirement that it must be g Appeal in Keay v Morris Homes (West Midlands) Ltd:™

writing” is that a contract for the sale or other disposition of an intere
does not come into existence if the parties fail to comply with the statytg
requirements. This could cause hardship where one party has partly pe;
such a contract, or otherwise acted in reliance on it, e.g. by making imp
to the land in question. But such hardship can be avoided by other
developed doctrines, such as proprietary estoppel or constructive trust.8 Ve
payment has been made under a contract which does not exist for i

comply with the requirements of 5.2 of the 1989 Act, restitution of thy pa
will normally be ordered unless payment was also made for other baghf
have still been conferred on the payor.®

i id™ he was subscribing to a
it impossi ive from what Scott L) said .hhat L :
e Ibleiaow‘lj:i:r::i purported land contract is void fqr want of comﬁh&!ar:;z :. 11::1E
];ﬂ]I;L I;r:cct?j:l completion of the Jandelements of the void contract wi po
e

the hitherto void, non-land, terms of the purported contract to become enforceable”.
1 »

¢, para.3-139; cf. also above, para.3-143.
3-152.
ﬁ; Conteh [2005] EWCA Civ 45; [2005] 6 E.G. 140 at [32]. NE—
".H = erty Act 1925 5.40 (re-enacting part of s.4 of thF Slalut.e of Fra ; bl
m °f_P1'ﬂ¥ comply with the statutory requirement of written evidence only ma y
e fﬂ;ﬂa;; ;fa}rft performance” (below, para.5-027) enabled the party so performing
: L]
?;{acﬁe-énnreh [2005] EWCA Civ 45; [2005] 6 E.G. 140 at [45%—8[46]* pc[r- Ii;ul:;:%e;] :
itden LT at [28]); Cobbe v Yeoman'’s Row Management Ltd [2!]- -}g}ggu K1H| w]:p_ o
52 at [29] per Lo;d Scott; cf. Thorner v Major [20‘]91 ;}K]:'L\fl.s‘;‘-i—me 2 [zmﬁlgwc‘q
7 - Lancashire Morigage Corp Ltd v Scottish and | : (20 :
mdigmﬁne : Welch [2008] EWCA Civ 785; (2008) 40 E;G. I;rSJI :lij‘[':;]; :‘;;.;b:r;;
2010] E‘}WCA Civ 1095; [2011] | EG.L.R. 119 at [57]; Crossco No.4 Unli

CA Ci ; [2011] 2 All E.R. 745 at [107]. )
ﬁ:llﬁilgg;;;g 4?3 5.4 and 5.5: Yaxley v Gotts [2000] Ch. 162 at 182 Whitraker v

(C 1479 (Ch) at [30]. ) . o
[2::1;2;3 E;Tﬂﬂ] Ch. 1[62 at 174, 182. Other forms of estoppel are Mwlx};.-‘té] :a.élwl’gla_;g’g ;C[;;)l ls
62 at 174, 182; Evestorm Ltd v Hoptonacre Homes Ltd [2007] EWC/
ion in relation to g : -027.
on in relation to guarantees: below, para.3
Snrmﬁ:[:om Lid [2011] EWCA Civ 542; [2011] Bus L.R. 1592 at [27].

64 P. & CR. 452 at [5]. ‘
e Holdings Ltd v Iar[g;rﬁﬂaw [2004] EWHC 2547; [2005] 2 P & CR. 8 at [198]

2] EWCA Civ 900; [2012] 1 W.L.R. 2855 at [46] per Rimer L.J.
Tootal case, above fn.74.

Proprietary estoppel and constructive trusts. Under thest octrines,
may make an order for the transfer of the land to the party who has
reliance on the contract.®s But the remedy is limited ¥n\various ways®

* See Commission for the New Towns v Cooper (GB) Ltd [1995] Ch. 259. For the co
which rectification is available, see below, para.8-059 et seq.; the possibility of which is
by Law of Property (Miscellaneous Provisions) Act 1989 s.2(4),

7 e.g. Record v Beil [1991] | W.L.R. 853.

** Grossman v Hooper [2001] EWCA Civ 615; [2001] 2 E.G.L.R. 82 at [21).
** Preece v Lewis (1963) 186 E.G. 113, decided under Law of Property Act 1925 s.40
equally applicable under Law of Property (Miscellaneous Provisions) Act 1989 5.2(1); see als
Com. No.164, paras 5.7, 5.8.
“ Angell v Duke (1875) L.R. 10 Q.B. 174 (and see next note); Record v Bell [1991] 1 W.
Business Environment Bow Lane Lid v Deanwater Estates [2007] EWCA Civ 622: [2007) 3.
' See below, para.6-029; in Angell v Duke (1875) LR. 10 Q.B. 174 the evidence of the coll
contract was later rejected under the parol evidence rule: (1875) 32 L.T. 320.

* For the position in relation to fully performed contracts, see para.5-012 below.
* See below, para.5-011. |
™ Sharma v Simposh [2011] EWCA Civ 1383; [2013] Ch. 23; cf. Singh v Sanghera [2013] El
956 (Ch) (restitution ordered on both sides)
®* See above, para.3-139,

[210] [211]
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. - . iability
i i nify creates primary liabi
(c) Contracts which must be Evidenced in Writing ot liable cither. A promise (© ity

eﬁ'l'e" Ilﬂugh lhe pl’DTllle:B haS no enfﬂl‘(‘.ﬁable I]gh‘lS i.l[ludel' the

(i) In general contract.**

from the nature of a guarantee that there caan?‘gnradili}:g-,a!\:zfﬁftheg
WS : i to pa
5013 Some statutes do not require contracts to be made in writing, but g il a prinCiF'al debtor, e.gc. l.f iofli?i;seelsu pal; ])52. for it.3* Norisa conlxacll
evidenced by a written document. A contract of marine insurance, for not ordered s0 o e al debtor, but if the whole object of tl_w new
“inadmissible in evidence” unless it is embodied in a marine policy sj e if there once was a p?dncgse and ti;e liability of the new promisor be
insurer.” This is not a requirement of the making or validity of such g i that his liability shoul Cb a father to pay his son’s creditor, if the
is enough if the policy is executed afier the making of the contraes ged for it. Thus a promise by indemnity.*® But a promise ey be an
Statutory provisions are less exacting; they are satistied if there is merg] ) Il release the son. fi ?nthere is a principal debtor whose liability
or memorandum” in writing. The Statute of Frauds 1677 applied this reqyj rin spite of the !’act ;‘:]11 erson making the promise undertakes not
to six classes of contracts. Its object was to prevent fraudulent claims This is the positiot | bt;r Ft)"ails to do so, but “to put the [creditor] m
perjured evidence: but it sometimes gave rise to technical defences to pay if ‘hf’ ggnnmpal de
little merit, so that it was restrictively interpreted by the courts, This prog pany event™ there is less danger of perjury in the case e
be illustrated by reference to contracts of guarantee, the only type of copt an hardly be said i rantee. The distinction between thffm has
which the formal requirements imposed by the Statute still apply. ' than in_the case of @ guarsnte il hair-splitting distinctions of
ingly beet: @hijaed fu hirvog .1‘315?] ;ﬂ E:in)l"idicult’: and contempt by the
(ii)  Contracts of guarantee H ki which bring the law nto 2 teCs
5-014

5015

ssl can oﬂly bE ExplalllEd hlStGTICﬁ”y as a dEvICE [0[ l'estl'lctﬂlg []ie
L&
il'u Statl.lte Gi I lauds-

Statute of Frauds 1677 section 4. In its current form s.4 of the Statute of
1677 provides: '

i hich
art of larger transaction. The Statute applies mt'a f"ﬁ?i; for

oep ich is f a larger transaction. s
t to one which is part 0 : ehers
i llj; twl:;re the defendant introduced clients t0 2 ﬁrr:; c;i;lzﬁtlgl;f;y ekt

gl i If the commissions earned,
te he was to receive ha : b onts ® The
i e o e ol prn et e !‘i e thatlecl by the stockbrokers on transactions with s“jh ::éenf a larger
authorised”. mcun]-.os:;.es was enforceable, though oral, as it ﬁ_)rme p e 4
e I;?:ywhjch the defendant was interested otherwasf th::;lmast hgeuSlatute
= 3 dere agent 1s not wi e
. antee eiven by a del cre : and his
- gua;ramcefjme solvency of the third party between th;r;the Shind
o agcﬂlais a contract: that is, he promises the principal i(;:?afhe ginip]
'does : heﬂ: The main object of a del credere agency 1s to ena :ermir}:ate i
'axién?l'léz agent to earn his commission: “Thuuil ti; E‘lo?gct e
: is immedia

t of another, that is not the immediate | e

o pay ths:k\t{i:: ”g“ On the wording of the Statute, 1t 13 hard to justify

eration is given.

“No action shall be brought whereby to charge the Defendant
answer for the debt default or miscarriage of another person unless the Agreement
such Action shall be brought or some Memorandum or Note thereof shall be in Wit

upon any special p

This provision applies whether the liability guaranteed is contractual.Or lortion
It applies only where the defendant’s promise to pay the debt ‘8% made to
creditor. It does not apply where that promise is made to the dsbior 50 In addif
it does not apply in the cases discussed in paras 5-015 to 5-017.

Guarantee or indemnity? The Statute applies to\a\uarantee, but not fof
indemnity (including an “on demand guarantee™).*! Avguarantee is a prom
pay another’s debt if he fails to pay.*2 An indemnity is a promise to indemn
creditor against loss arising out of the principal contract.®® In the case
guarantee the liability of the principal debtor is primary and that of the gua
only secondary; thus if for some reason the principal debtor is not liabl

uani Credit Lid v Latter [I%i] 1 \ﬁ{;L.R. 82_?.
v Mounistephen (1874) L.{ld. 42;]. 17. _
. : . 128; 3]

x W;f'c" C}Eﬂe [ Ia‘s%lg;t:é;l? ‘gg 885 at 892; cf. Thomas v Cook (1828)8B. & C. 7 8: Wilde.
d & Co v Conra 94] 2 Q.B.
) ; Je [1893] 1 Ch. 84. - | e
. {18?4}. e Ii e i[g]:?;.ﬁﬁ? ;H&:Eé. 8213 at 835; Associated Bn“;&:h Pt_}r;s v Fte;;:r:lg]s S
o) Cl"'?d!f L!dl- ;:;E;] 1 Llovd's Rep. 595 at [1] (an “old chestnut whuch is -5 e
e 135::;1[ i as not form, but the effect of a variaton to the u y
ent”, where the issue Wi y
Mon- ey  1301; [2008] QB. 76

B c;s;‘o{lasiu;.r_:mqe; ) g5, cf. Pitts v Jones [2007) EWCA Civ 1301; [2008] Q

oV p B. =

- b int: . 673; below,
: &"” Hen: lelg?’-} 8 Ex. 40 at 56, reversed on another point: (1856) 5 H.L.C. 67
oufurier v Hastie 2 1 56,
009.

™ Marine Insurance Act 1906 $5.22 and 24.

™ Kirkham v Marter (1819) 2 B, & Ald. 613,
* Eastwood v Kenyon (1840) 11 A. & E. 438
= WS Tankship Il BV v Kwangju Bank Litd [2011] EWHC 3103 (Comm}); [2011] C.LL.L. 31554
[151].

2 Lep Air Services v Rolloswin Investments Lid [1973] A.C. 331.
2 Birkmyr v Darnell (1704) 1 Salk. 27 Argo Caribbean Group v Lewis [1976] 2 Lloyd’s Rep. 284
cf. below, para.9-149,

212] [213]
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MISREPRESENTATION MESERERREREAICS

ctice” amounting to “misleading action™* (but ﬂ:}o{t m:rs;ngu;%

g i ice™."® uirement that a

i (iv) Contracts uberrimae fidei : : -E of uaggreSS];e Pram:;e'resgél:siﬁgw i v
(v)  Contracts in which there is a limited duty of disﬂﬂ!‘:dré"' . . for whom the trader is m i ol e f1.8
(vi)  Fiduciary relationship i Y ctice” that amounts to mis e docs not ecesarly

() Duty o iy iga laoneip 117 pe instance of misrepresentation, but it seems that 1

I. (viii) Duty to clarify legal relationship .. ... ... gl > failure.'”

. D - : ol fa “systems” or “process . i the right
- (Enfiflects Ot;tjqu g; _-::;isscclﬁ}ssuui; in performance of contract, . . . 'sz)mf; of redress potentially available to consumers include gh

(i) Ingeneral. .. .. ... TTTTrirorereee.l » the contract and claim a refund'® (wl;ich is.verj-r sim:'il_ar ::1 [ﬂ;;onc;s; Eg
(i)  Effects of Misrepresentation Act 1967 . . .. " ¢ b contract for misrepr esentatml_l}.' the ﬁght to ?‘l :f:;s,, e
7. Misrepresentation and Estoppel. . . .. .. i .‘ 21 The latter remedy not only mcLudes 'ﬂﬂa]}Cl: o B e
‘ i between the market price © ;
b 42 for “alarm, distress or
: i contract”,2? but also damages for- . distres
iayahlc B g sed by the prohibited practice.” In

inconvenience or discomfort™ cau _
ﬂ;rel,vfoss must have been reasonably foreseeable at the time of the

’s i is subject to the trader’s
practice.?* The consumer's right to damages is subj

3 Li] e o ¥ 25
f “reasonable precautions and “due diligence™.
misrepresentation.

b g%g chapter is unaffected by this development since nothing in

: fs made to the 2008 Regulations “affects the ability Uf_a consa.lcTz;

Ny = m under a rule of law or equity, or under an enactment, 1n remslge L

nstituting a prohibited practice”.® Hc:wever, a cnnsumelr f[ﬁw .

-czﬂmpeﬂsation under both the 2008 chulatwéls antd in;ﬂ;;; rz) esoz -
ctment.2” Further, a specific amendment 1 > !

Regulions 005 peude, mmone st ffom Misleading t:t!iJSn Act 1967 which means that any right to damages thereunder is

i : . . the 2008
Regulations 2008,* includes, among the specific prohibitions, the pm, ailable to a consumer STl e

i‘fa]se information™,® or the omission of “material information™.¢ The [ R ons.**
itself o_pv?rates “without prejudice to contract law, and, in parlicu-}ar th |
the validity, formation and effect of a contract™,” but as a result of a |‘ \:
the Consumer Protection from Unfair Trading Regulations 2008* (the §
Regulations) remedies are now provided to “consumers™ who
a contract with a “trader™® for the sale or supply of a p :

for the sale of goods to a trader, or made a payment ti

(ii) Statement literally true, but misleading
(i) Custom ... .. ..... .. . .

9-001 Our concern in this chapter is with the remedies available 1o a person i
been |pduced to enter into a contract by a statement which is misleading
remf:dlles are available only if the statement is of a kind which the l
as giving nse to liability, and if certain general conditions of liability are
The representee may then be able to claim damages or to rescind the
to do both these things. Similar remedies may also in certain cases bc

where there has been mere non. discl i
: - osure of material facts
misrepresentation. " opreel

11

9-003

For the most part, the law which is set

9-002 Cla_ims_avgilahle to consumers. The Unfair Commercial Practices Dipe
which is implemented by the Consumer Protection from Unfair

i extensively defined in reg.3.
ons 2TA-27B.

i ce” undue influence: see below,
n 7. “Aggressive practice

is more akin to duress and

* Directive 2005/29 [2005] O.J. L149/22; Twigg-Flei 2
s ST i Iwigg-Fleisner 121 L.Q.R. 386.

* S1.2008/1276.

n 27A(4).

{ i . [2013] C.T.L.C. 145,

g Cl"ljﬂ e 1 i from the date when the consumer
ons 2TE-2TH. The right to unwind exists for 90 days from e e g 27E(D).

* Article 6. . TE(4)) whichever

B rac as defined: reg.2TE(4))
5 Auticle 1 iyl mtth? !?&?::»1&?1 i{o a discount has been exercised: reg. 27E(10),
7 Article 3(2). no right to unwind i g

. : below, para.9-083. — ing upon £ seriousness of the
RCo?sqmar Protection (Amendment) Regulations 2014 (SI 2014/870). The amended X : ation 271. A scale of discounts 1S applied depending i
cgulations apply to contracts entered into, or payments made, on or after | October 2014. | ] : practice.

As defir ed n 2 in a way wh.lch 15 VEry s mila to the f
{ 1 r 1l de inition under ﬂle Consumer

' As defined in reg.2(1) in a way which i
Act 2015, 5.2(3): below, para.23-086.

! For limitations on the meaning of “product”
(financial services). -

' The prohibited practice must have been “a sjeni
; een “a significant " i ision o e 20
into the contract or make the payment: TEg.zTA(‘E';.‘ icant factor” in the consumer’s decision to e E27L(2). ificati ch is referred to below): see para.9-043. e

s very similar to the definition under the Consumer

see reg.27C (immoveable property),
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9-006

9-007

e
e coRpoNs or M MISREPRESENTATIO

isiti the target company
= R Comm LIRBREED, lender, pre-acquisition reports on g

d but failed to pass on post-acquisition reports which it

. : ¢
i lier reports. It did so pursuan
lity of the earl p Sy

as a potential

hase
a bﬁen pllrc it
= cas [i(}ubl on [he iellabl
3 ¥ Qrantlur]] -]| '.\-'II.-{: [ was Stated th.ai no repl'ese
i L 1 h 1 n

gy ,g; nation mem 1

. anlied, was made as to the “accuracy Or cgmplctenzs:l. dtf‘f Tt{l;

L :d” or that the information supplied “will be updated. !
g hat still left room for an implied and cunlmmhg
g tha&: t defendant knew nothing which ShO-W'EEl lthat t ;3
g t'hat t(.f been supplied was or might be matgriaily incorrect.
. 1Jl.'r[?lliz]hsoltial this went too far and would “openhup v.vldes Egglg?:geﬂ?é:
e impli i was that in
|l lmgsh;gtinrggi,;eizn{)t;t;:;:h, i.e. it did not actu_ally kn_ow }-::f

. defendﬂ'ﬁt ‘:lnfnrmation Zjven misleading.*® The claimant 11 the
ey mad? g atavd commercial entity. In light of the_statemam a m-'f;
-y qublsat:a_ to account the known characteristics of the acthga

- w;ﬂu:er fvll::) is told that no representations are being made to him
entee, a con

treated differanily.”

Where a representation does not have contractual force, it will give
remedies discussed in ss.2 and 3 of this chapter only if it is a false
fact (or law), material and if the representee has relied on it,

(a) False statement of fact or law

General rule. The general rule is that no relief will be gj

misrepresentation as such unless it is a statement of existing fact or, i
of law.2?

Objective meaning given to representations. Whether any and if
Irepresentation has been made is to be “judged objectively according to
that whatever is said may be expected to have on a reasonable represey
position and with the known characteristics of the actual representee.
case of an express statement, “the court has to understand what 3
person would have understood from the words used in the context in wj
were used.”™’ In the case of an implied representation, the court has tg *
what a reasonable person would have inferred was being implicitly rep
by the representor’s words and conduct in their context.”? The same g
approach is taken to determine the falsity of any statement. It will be
true if it is substantially correct and the difference between what is
and what is actually correct would not have been likely to induce a
person in the position of the claimant to enter into the contract,*3

n by the representor. In the [FE

B.maf"z i ratnxo'.ft:::::r?:arﬂ:csise:i; the represenlationg. whlch_weri
0 :h_e c'[:-zumstances where the representor passed on mfurmat}z:doa
' id dlb another. In Webster v Liddington' Jackson LL prgivtu ol
. p;."?: Iiist,zt c-ffhe potential implications to be dra\:r?hgozzes?;f;n i

2 i warran

i o [I}eg:fntrf;:r:;;ﬁtiz;il:;a“ (ii) the rep;e_s;ntor may aduf);
t|_1€1'6f0r8 e awr thereby taking on such responsibility as he wou t
i hlsa(])(w:}.bf the statement; (iii) the representor may represei
g ia‘oie grounds, the information suppl_led to be cugec:_.h .
s fea-‘:iﬂc ee of responsibility than hnplicanm_l (ii); or (w]ther
I_VES » ]f':SSIE]rr fsrs on the information as material coming from la}.]]]ﬁ ! 5
b o ptor has no knowledge or belief. The representor e;in t_a
; ‘:h'e l'elJfﬂif . curacy of the information beyond the ordinary du IES
e E E':tl?c” Which of these implications, or any others, is to eJ
laj:ii]f::;}; f}il ti1e objective test referred to above.*® In Webster »

Implied representations. The terms, if any, upon which the parti
exchanged information will be a material factor in determining whea
implied representation has been made 34 Thus, in IFE Fund SA v Geldm ai
InternationalP> the defendant arranger of a syndicated loan\supplied

* See para.9-017, below,

¥ MCI WorldCom International Ine v Primus Telecommunications Ine [2004] EWCA
[30]; [2004] 2 ALl ER. (Comm) 833: cf, Raiffeisen Zentralbank Osterreich AG v R
Scotland Ple [2010] EWHC 1392 (Commy); [2011] 1 Lloyd’s Rep. 123 at [81]; Springwell
Corporation v JP Morgan Chase Bank [2010] EWCA Civ 1221; [2010] 2 C.L.C. 705 at [|
M IFE Fund SA v Goldman Sachs International [2006] EWHC 2887 {Comm); [2007] 1
264 at [50], affirmed [2007] EWCA Civ 811; [2007] 2 Lloyd’s Rep. 449: cf. Raiffeisen
Osterreich AG v Royal Bank of Scotland Pic [2010] EWHC 1392 (Comm); [201 1] 1 Lloyd
at [82].

2 IFE Fund 54 v Goldman Sachs International | 2006] EWHC 2887 (Comm); [2007] 1
264 at [50]; of. Taberna Europe CDO IT Ple v Selskabet [2015] EWHC 871 (Comm) at [}
be applied with “a degree of caution™). For representations implied by conduct, see below par:
* dvon Ins Ple v Swire Fraser Ltd [2000] 1 All E.R. (Comm) 573 at [17]; cf. Raiffeisen
Osterreich AG v Roval Bank of Scotland Ple [2010] EWHC 1392 (Comm); [201 1] 1 Lloyd
at [149]. This is consistent with the test for materiality: below, para.9-020, ]
** Raiffeiven Zentralbank Osterreich AG v Royal Bank of Scotland Ple [2010] EWHC 1392 (66
[2011] 1 Lloyd’s Rep. 123 at [97].

** [2006] EWHC 2887 (Commy); [2007] 1 Lloyd’s Rep. 264; affirmed [2007] EWCA Civ 81
2 Lloyd’s Rep. 449.

v i i i Ve on exduding
pEI signiﬁca.ncc of this type of pro ision is the effect that it can have o
nch ¥

miﬂﬂseﬂl&llﬂlﬁ that have been made: see below, pma.g—l 26.
SA v Goldman Sachs [nternationai htm E“'\ HC _}83? I(:Oil mj; 2007 I.l(l}d 5 RE'L
hs In i } [ j

- [2007] 1 Lloyd’s Rep.
SA v Goldman Sachs International [2006] EWHC 2887 (Comm); [2007] 'y

Zentralbank Osterreich AG v Roval Bank of Scotland FPlc
d’s Rep. 123 at [81].

a.9-007.

Liddington [2014] EWCA Civ 560; [2014] P,N.t.g. gg.m -
Liddington [2014] EWCA Civ 560; [2014] PN.L.R.

Faﬁ:ongo; (i.LP v Henry Boot Developments Ltd [2010] EWHC 358 (Ch).
g the IFE case discussed in para.9-007 above.

e, para.9-006.

o [405]

[2010] EWHC 1392 (Comm);
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’s i i as an
55 This is so in spite of the fact that t]:]e re;;e;z:g:;]r i]S;. l?:il;pr;m?{?;i ::i =
B one rer eciionii (?:cetilf ifht(l]:;e:ep};esentation is ambi:gunus and he -:3111-::1
e remd };t in a different sense from that l_ntcnded by t:
' facr:;:aundemas[;ntor is guilty of fraud if he makes an amblguo;s stth?ftl:e
representors as qualified clinicians, and the represcntees, as consumerg .. : ntor. A repre et b L i wi e a0l
g 1t - beal'h? understood in that sense by the representee. In suc?; a c?;Z
mitdli‘;:c?io}]:r t};e representor to show that, on its true construction,
o de

1 59
1t bore a meaning that was in fact true.

Representations set out in the contract.*® In some cases, the TEpresentat:, . bla” is ingte
which the representee claimg to have relied upon to enter the contract arg : uity. To describe land as “fertile and_ IMPIOVADIC £ o
in the contract itself 50 If such representations are made for the first time effect at 1aw i 1}'1 l:&i?rds r;n ground for relief*® But thert? 152 ]fa‘_b']‘ty or Eg ==
contract, it is difficult to see how they can be said to have been relieg tﬂﬁ‘] "?rh]c e.g. that use of a carbolic smoke-ball will give immunity

gise claims, ©.g.

: e . fic
inction i indi nate praise, and speci
| ; istinction is between indiscrimi
to be found and this would ryle out at least some claims for misrepreser fuenza.®! Therﬁglt.f; S e it
€.g. a claim under 5.2(1) of the Misrepresentation Act 1967.5' A 1. € | —
may amount to both a contractual and g pre-contractual representation

ffs. ]\-[EIE l.iffS are Sta[EIﬂeIltS “thh are so va, c tha! the Ve no

en r

: i 5 . e iti ositive
example, where it appears in earljer drafts of the contract which are cons; £ = vertheless have no legal effect because it is n?t a po; d
the parties during negotiations. In one case, however, the statements relied g : puf’:h::af:c?;ated is true, but only a statement Ofth? " ».;rls 053 1}:11;311&'11):
f . . o : Hon tha d that a piece of lan
by the representee were set out in the contract only as “warranties” and the 2 J\ssertions that an anchorage was safe an

held that any earlier drafis would only have indicated to the representee wj
fepresentor was willing to state by way of a warranty in the contract;
statements were not therefore being made as representations at al] 53

1 .63 H
ort 2,000 sheep have been held to be of this ln:harau:te:-{;1 ejro)r [;J;
e tsi:lé} e an;making the statement had (as th.e other gart;\,t!ood 2 e
f k;lowle[::lge of the facts on which it was based: it was unders

. " . — is belief. o . implication
Ambiguous representation, A statement may be intended by the representor fiid ouly state hl: in terms, be one of opinion or beh_ef, but by lIl‘lIJ*itl':ié:1 o
bear a meaning which is true, but be so obscure that the representee und = tzicoent m :: f fact: “All depends upon the pmmular_state_men been
it in another sense, in which it is untrue. In such a case the representor iz lve a stalem?f} 540 mc]uaing the terms, if any, under which it has bee
liable if his interpretation is the correct one;™ and even if the court holds jutar “context.,

the CDIIeCt one. lh . - not
5 e ]‘epre-sEnIDr 18 .l 165 TI . f y - t
Aausc

. 10n
i 15 also Imis p cse
md tak n in maklng 1

47 - . 1 - 3 Tuhe o - - - d, e. . ED
No claim was brought against the manufacturers because they had gone into Administration, . for a person to say that he holds an opinion which he does not hol g
L for

¥ Webster v Liddington [2014] EWCA Ciy 360; [2014] PN.L.R. 26 at [511-F52]
** The incorporation of a Tepresentation as a term of the contract doednd&preclude a
misrepresentation, including the right to rescind: see below, para.9-094\in this paragraph w
concerned with the question of whether the claimant can point to any pré’contractual Teprese
all.
* Increasingly, representees are confined to relying on such representations because of the ¢
clauses in the contract under which the representee acknowledges that no representations have
made, or none have been relied on, save for thase set out in the contract: see para.9-126, below
! Senate Electrical Wholesalers Ltd v STC Submarine Systems Lid unreported 26 May 1994:
84 v. Lonsdale Sports Lid [2008] EWCA Civ 640; [2008] ET.M.R. 63 a1 [141]: see para.9-043 be
2 Eurovideo Bildprogramm GmbH v Pulse Entertainment Lid [2002] EWCA Civ 1235 al
Bikam OOD v Adria Cable Sa.rl [2012] EWHC 621 (Comm) at [27],
* Syeamore Bidco Ltd v Bresiin [2012] EWHC 3443 (Ch) at [209): of Hur Group
Nobahar-Cookson [2014] EWHC 3842 (QB) at [291]; contrast Invertee Lid v De Mol Hols
[2009] EWHC 247] (Ch); and Awora Fine Arts Investment Ltd v Christie Manson & Woods
[2012] EWHC 2198 (Ch); [2012] PN.L.R. 35 at [133](a warranty by an auction house that a pg v Henry Boot
:'as by Kustodiev did not preclude an implied representation that that was the opinion of the a : W% v Society of Lloyds [2002] EWCA1§’E 1101 at [S9]; Foodco UK LLP v Henr

ouse and that it had reasonable grounds for the apinion), - T (01 WHC 358 (Ch) at [197].
* Mclnerny v Lloyds Bank Lid [1974] 1 Lloyd's Rep. 246 at 254 contrast Spice Girls Led v April opments Lid [2010] E
World Service BV [2002] EWCA Civ 15: [2002]) EM.LR. 27 at [67]. where there was held to be i
ambiguity in the representation,

f. below, para.9-143.
Oil Investments Ltd v Malta Oil Pty Ltd [2014] EWHC 893 (Comm) at [T] and ¢ P

- See below, para.9-034,

T Smi ick (1884) 9 App. Cas. 187.

5 ?a::;:f::i:;:r dfi Co Ltd v Binks Stern, E’?ie Tfm:s. 26 ;l;l;ie 1997,

The Siboen and the Sibotre [1976] 1 Lloyd’s R_ep. _:3 acl 31%4_{]{]4‘

% Dimmock v Hallett (1866) L.R. 2 Ch. App. 21; cg towscpum: |
M Carlill v Carbolic Smoke Ball Co [1893] 1 Q.B. 236. N
$ i statement of position, e.g. as to the meaning e
o iters Subscribing Under Policy No.019057/08/01 [ ]
e f:?; U:f;::?:;:-;c‘oﬂandmﬂmndm [2011] EWCA Civ 192; [2011] N.P.C.

srep: .t;xti{(:: in an “over-optimistic” forecast). 5. Bt i TR AL
= Anderson v Pacific Fire & Marine Ins Co (1872) L.R. 7 C.P. 65;

s 7
- fs:dco {?szi‘ﬂ;';g;olgenn' Boot Developments Ltd [2010] EWHC 358 (Ch) at [207]
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say that he thinks a picture is a Rembrandt when
party has or professes to have some special kno
stated, the statement is also likely to be treated as
which an opinion is based are particularly witl

stating the opinion, he may be taken to have represented that those fagtg .
example, where the vendor of a house describes it as “let to a most
tenant”, when the tenant has for long been in arrears with hjg -
misrepresents a fact, “for he impliedly states that he knows facts which j

opinion™.* The same principle applies where a person honestly p,
statement of belief but fails to check the facts on which it appears to he

he thinks it is g ¢ v
wledge or skill as 10 the
one of fact.*® And jf the
the knowledge of

Representations as to the future. A representation as to the future doeg
itself, give rise to any cause of action™ unless it is binding as a contract, Ty
A induces B to lend him money by representing that he will not borrow
anybody else, and then does borrow elsewhere, he i
representation is a term of the
contract,”

Statement of present intention as a statement of fact. A person who proy
to do something may simply be making a statement as to his future conduct;
he does not misrepresent a fact merely because he fails to do what he
would do.™ But he may also be making a statement of his present intention; if;
he does misrepresent a fact if, when he made the statement, he had ng

intention. The courts tend to construe statements as to the future in the secom
these two ways in order to protect the interests of persons deceived by thien f
Edgington v Fitzmaurice™ the directors of a company procured a loah-of iy

3

Raphael [1958] Ch.ysbe dt 641;
Harlingdon and Leinster Enterprises Ltd v ¢ hristopher Hull F;

ine Art Ltd [194N V' (.B. 564.
e.g. Esso Petroleum Co Ltd v Mardon [1976] Q.B. 801; below, para.9-052; Thomas Witter
TBP Industries Lid [1996] 2 All E.R. 573 at 594595,

* Smith v Land & House Property Corp (1884) 28 Ch. D. 7 at 15,

™ Brown v Raphael [1958] Ch. 636; Thomson v Christie Manson & Woods Lid [2004] EWHC
(QB); [2004] PN.L.R. 42 at [199] (decision

reversed [2005] EWCA Civ 555; [2005] PN.LR. 3
without reference to this point)); Avrora Fine Arts Investment Ltd v Christie Manson & Woods Li
[2012] EWHC 2198 (Ch); [2012] PN.L.R. 35.

Contrast Humming Bird Motors v Hobbs [1986] RTR f
276; William Sindall Ple v Cambridgeshire CC [1994] 1 WLR. 1018,

" Sirius fnternational Ing Corp v Oriental Assurance Corp [1999] 1 All ER, (Comm) 69%
presumably the latter representation arose by implication from the former.
It may be a pround for refusing specific performance: below, para.21-031. Tt may also, in

combination with other circumstances, give rise to a proprietary estoppel: see above. para.3-118 e
seq. I

B oof Ex p. Burrell ( 1876) 1 Ch.
Ne.2) (1998) &7 B.LR. 52.

D. 537 at 552; Strachan & Henshaw Lid v Stein Industrie (UK) Lid

ut the eventual outcome was that the representes

Wwas entitled to rescind for breach: The Seaflower [2001] I Lloyd's Rep. 341: below, para.18-053.

75 (1885) 29 Ch. D. 459,
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the money would be used to il_'npmve the
business. In fact the directors mtcpded to
ting debts. They were held liable to

ing that
any by representing ths
c?sﬂl;ﬂildmgs and to expand usj .
- oney to pay off the company’s €xis
". in deceit. Bowen LJ said:

*s mind is as much a
statement of an existing fact; but the state of a man’s

i : ; man’s mind is,
There must be a mis- A misrepresentation as to the state of a 1

fact a5 the state of his digestion gt

0! 15~ - f fact™.’
\ a mis-statement of f :
therefore.

. The principle
Il f present expectation or belief as stateqlent qf fac; 'l;ers'g;n o
i p's not restricted to statements of |.ntent;t_)n}.1 e
i 1fact if he states an expectation or a belief w fu: o h
e event. A statement of expectation or belie ma}l; o
o f_ll'furff d ass'ertion that the representor had reasona 3 ?his e
e jmljliearnph: a shipowner who in a charterpartg' SEtl}’S tS :edﬁeﬂ pe
icular port on or about a
to load” at a particu : e
iy e reagzen?s that he honestly holds that belief, an;i 11(111:1; hzl sineg 30
hﬂﬁ}; o undscf he has no reasonable grounds for holding
able grounds. =
v i i olicy can
Pt a“.: cI:,'i:eu-inc Insurance Act 1906 prov_ldes that a ?snﬁﬁeﬂnsufed-m
| At Pfeiell"r; untrue representation of expeclattc?n or bgltl_e.lhzf e
S fqﬁ representation “is true if it be made 111}'}300(1 aid . 1 i
o i and un
insurance _ :
3 r types of non-consumer i )
ey tq G s epresentation if he stated a belief which he
@ould be guilty of misrep

51 When Pt 2
i ¢ than one of honesty.
et d imposed by them is no more th : der a “duty of
~ old. The Sian;l:.r Act 2?)15 comes into force®* the msure-d will bes :Ilm af{on i
- msur::ion” which is satisfied if “every material repre
- fair presen

. =
maiter of expectation or belief is made in good faith™.

('

aking it. For ex

P - lntcntm[l
f IEIItlI'.ll] cou led “’Ith Stﬂtemeﬂl Of [aCt A StalB[HE[lt Df
o1 n

i ment
e th an express statement of existing fact. Thus a state

may also be coupled wi

. i { ice (188,
% Edgington v Fitzmaurice (18!
."fblg[l'S'SB] 1 W.L.R. 1; Kleiny
396: East v Maurer [1991] 1 W.LR.
Ch. 53 at 67-63.

T The Mihalis Angelos [1971] 1 Q.B.
Ld [2010] EWHC 358 (Ch) at [207].

™ Section 20(1) and (3). 519 Llovd’s Rep. 529 at 538.

v The o [1985] 2 Lloy P Insurance
i o0 201, (3) and {;i;rirf:s'?fap:":i::t['mcd by s.1) are now regulated by the Consumer Insu
“# “Copsumer insurance ¢ !

is under a duty to take

shich the consumer 15 un L =L
Y : Act 2012 under whic is no reference in the
(Disclosure and Representations) tation to the insurer (s.2(2)). There is no refe honeatlyis
teasonable care not to make a misrepresen on made dishonestly

ions” or “belief” isrepresentat
2012 Act to the consumer’s “expectations™ or “belief”, but a misrep

— }-
it lack of rcas-unah!e care (s “.5,
alwabs to be taken as show 2

h . 109.
ontra, dicta in Highlands Ins Co v Continental Ins Co [1987] 1 Lloyd’s Rep
conira, in :
= 0n 12 August 2016 (5.23(2)). ) ‘
% Section 3(3)(c); s.20 of the Marine lnsura,m.el s
longer applies to a consumer insurance contract. Lo
tions) Act 2012 s.11(2)(c).

ies Lid

29 Ch. D. 459 at 482; cf. Smith Kline & French Labwufrgn;;‘; "

5? t B;_rr;sor-l Lid v Malaysian Mining Corp [198?} ,1,(, k #A. i
'R 461 at 463: Tudor Grange Holdings Lid v Citibank !

164 at 194, 205: Foodeo UK LLP v Henry Boot Developments
a . 205;

i H Act s21(2); it no
6 will be repealed: 2015 ;
£ lmms:r Insurance {Disclosure and Representa
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GENERAL CONDITIONS OF LIABILITY

by A that he had sold flour and would pay over the proceeds to g =
misrepresentation of fact if A had made no such sale 5
Statements of law, The traditional view, at common law, was that no rj
rescind nor any right to damages could be based on a misrepresentation 0
and the same was probably true of claims for damages under the Misrep
tion Act 196755 In equity, too, a money claim could not be baseg
misrepresentation of law, ¢ though it was more doubtful whether it wag 5 B10i
for rescission in €quity.®” It has been said that wilful misrepresentation of law
ground for equitable relief. Ang equity gave relief for misrepresentatiop ,
private rights®® whether or not these were rightly called misrepresematiun
In Kleinwort Benson Lid v Lincaln City CounciP® the House of Lords reg;
the bar Preventing recovery of Payments made under a mistake of law;

rendering a contract void®! and, in so doing, the view was expressed thag

effect of the decision in the Kleinwort Benson permeates the Jay
contract”.*? Furthermore, in Pankhania v Hackney LBC,% it was held that
“misrepresentation of law” rule “has not survived” the decision in the Kjejy

Benson case. A degree of caution is perhaps still needed before i can finally
concluded that the distinction between fact and law is no lo '
misrepresentation. It js submitted, however, isi

very likely to be
i fepresentations of law was sometimes hard to dray

and its effects were hard to Justify,* and a person who has acted to his Prejud
in reliance on a misrepresentation of law has at least as strong a claim for reljef

Representation made by another,
have been made by the party against
Some cases relief may be available e

As a general rule the representation g
whom relief is sought, or by his agan,
ven where the representation w.

Statement that goods were so

* André & Cie 54 v Egs Michel Blanc & Fils [1979] 2 Lioyd’s Rep. 427 at 432, 434435, ;
% See Rashdall v Ford (1866) LR, 2 Eq. 750; Eaglesfield v Londonderry (1876) 4 Ch. D. 693,

¥ e.g. in Wawton v ¢, oppard [1899] 1 Ch, 92 angd Mackenzie v Royal Bank of Canada [1934) AC
e of fact.

468. But in each of these cases the representation was held to be g 1
5 West London Commercial Bank v Kitson (1884) 13 Q.B.D. 360 at 362-363.

" dndré & Cie 54 v Ets Michel Blanc & Fils [1979] 2 Lloyd’s Rep. 427 at 431, 432,

[1999] 2 A.C. 349- below, para.22-017.

Brennan v Bolt Burdon [2004] EWCA Civ 1017; [2005] Q.B. 303; below, para.§—022.
Brennan v Bolt Burdon [2004] EWCA Civ 1017; [2005] Q.B. 303 at [10].

** [2002] EWHC 2441 (Ch) at [57].

* See André & Cie 84 v Ets Michel Blanc [1997] 2 Lloyd’s Rep. 427 at 43 1: Brikom investments

v Seaford [1981] 1 WL.R. 863 at 869; cf. Amalgamated Investment & Property Co Lid v
Commerce International Bank Lid | 1982] Q.B. 84 ar 122,

% Royval Bank of Scotland v Etridge (No.2) [2001] UKHL 44; [2002]

o0
1
L el

2A.C. 773 at [44).
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0 £ 1 Cnce
I thiS kind lhE a]lEEEd \'iliaﬁng IaCtCl]' lll'laS_ beﬁf; undue Inﬂll
; ﬂge I 1 S T.ati{)rl), a iu- dlSCllSS on Df [he EﬂECl (!f

= . = i
IDSI.II'E al‘!’!ﬂunﬁl‘!g to IEpI ESEIliatlﬂl'.l. AS a generﬁl I'I,I|E!. a pEl 0N WhU 5

: ial facts known to
ter into a contract is under no duty to disclose m-aten'?c[- {his rule and in
jibout {0 " the other party. There are a number of exceptions

relation 10 m i i tation can
the true nature of the non-disclosure _ls that a represcl; i

lﬁl ; am'omﬂt 50& me onduct or from the surrounding CIrcumstanceS_. &;'.D- w“ TE :

boi st iterally tru

g t:]innoiq falsified by later events,”® or where a stattemf:'nt 18 e ¥ v

e nca o Wi i i ired by custom.'™ They are d

-EM“]] i here disclosure 1s requ : e

o i tions to the general rule.

: : i along with other excepti

with i ¢ detail below LS

with in mor

(b) Material

mi i enerally has no legal efﬂa:ct unless it is
:—:G"'"e‘.'ala:}l I‘H: il:lsil;e]:;f);m;:o;]neg which would affect the JUdth?ci?; Goi['h 2
material.'" o) i deciding whether, or on what terms, to e_nhe o
g Id induce him to enter into the contract Wlll ou e
S o WUl]id otherwise make.'®® Thus in a contract of insurance i -
e e 1-Ielr_:":;l[:tl-mat‘cer has been grossly overvalued'™ or that a plre;fllloof
ey t‘he ics it has been declined:'" and in a contract for al c:j of
;uunzsa! ff-“‘ msur!nlgthat the lender is a notoriously ruthless monE:ﬁ- en f;ia]
@UDEY B, matenaentalion as to the identity of the purchaser may be rgzr -y
e illing to sell to X but not to Y. In such a case the wi:] . .he
Whe'rcdﬁ}?t;?sgclsa:er knows that the representation is material, even thoug
rescind 1

Civ 711;
i r Ltd v Cowey [2010] EWCA

i : Annulmeni Funding Company

* The same test applies to both:

[2010] B.PLR. 1304 at [64].
:EﬂBe%cw, paras 10-038—10-042.
% See below, para.9-141.

* See below, para.9-143.

1% See below, para.9-144.

. 2 red (No.2)
- belﬁ‘;- P;Ia-g_:????;}e?—l)uugl 247 at 248, per Lord Mansfield; Lonrke Plc v Fayed (No.
1% McDowell v Frase '

i i below, para.9—146. N

i i : cf. (in cases of non-disclosure) 1 o TR s o
i VLR Lat ?é;r}{; I;.J. & S. 318 at 326; Whurr v mengih 1{ [:g{;imc i
- 'TFF!” ; B"”’;ﬁ {.i: Osterreich AG v Roval Bank of Scotland Plc ‘E..U ]msmg b i,
i e Zonir Rep. 123 at [149]; Marine Insurance Act 1906 s,zq(*}. sxpecaisg &5 gacnl s
1120“11] S Llogd's s Lid v.4 E 1 L1 [1977] Q.B. 580 at 597, 601: High and I r Cox Gt
To[l;:;;.r]ﬁri.?:;:;?ssl{ep. I-U'Q'. Pan Atlantic Ins Co Ltd v:h:; Talmp ir;;’ni'z A::L S s i E
1 1906 Act will be repealed by the ns. e
ﬁgﬂuiﬁiz?]? :f?éi;:::g;lies to a consumer insurance contract; Consumer Insurance (

! ct; i g
‘and Representations) Act 2012 s.11(2)(c).
™ Jonides v Pender (1874) LR. 9 Q.B. 531. el SRR, A
A Locker & Woolf Ltd v W Australian Insurance Co Lt

"% Gordon v Street [1899] 2 Q.B. 641.
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A promise may be made by or to more than one person. Such a promise must be
distinguished from a multilateral contract.! If three persons agree to run a race
subject to certain rules, there are three sides to the contract, but each side consists
of only one person.? If two persons promise to pay a third £10, or if one person
promises to pay £10 to two others, there may only be two sides to the contract,
one consisting of two persons and the other of one person. This chapter is
concerned with promises of this kind.

1. PLURALITY OF DEBTORS®
(a) Definitions

Independent promises. If A and B each separately promise to pay C £10 this
does not amount to one promise by several to one, but to two independent
promises. Thus C is entitled to £10 from A and a further £10 from B. This was,
for example, the position where C granted licences to A and B under agreements

1 See above, para.2-076.
3

of. Rockeagle Ltd v Alsop Wilkinson [1992] Ch. 47 at 50 (“tripartite agreement™).
Williams, Joint Obligations (1997).
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providing for payment of a weekly sum by each of them,* and wh creigl pifferences Between Joint, and Joint and Several, Promises

Lloyd’s underwriters issued an insurance policy to an assured by wi

boun * i - '
d themselves “cach for his Oown part and not one for another” s Tp, () -BargEte vy ion

tWo such separate promises even where both are contained i b

Pt m the : a joint promise. At common law, an action on a joint promise had to 1
— | , tnlt against all the surviving joint debtors_ls If this was not done the

ot joint an .severarl promises. If A and B together promise to pay g1n ts could plead the mon-joinder of their co-debtors in abatement.
gmnn::;: g!ajg be J;};nt. or joint 3?“*, sgv;rai.? It is joint if A and B makey ; ,' pleas in abatement no longer exist, it is still the general rule.that .the
inding both of then and i i s o ST 5 make on e oot il e o i e ahr s o o te
2 R cach makes a separate pro oG pEpbetd A0 S, 0N O Co0 0

i;;mm rzzgl;;_mﬁi ;:;r::] ta;_]ndt _:edveral pr(_}misc is distinguishapble frcl-am Itl:,s: “frl::-?lﬂ ESILZ]:motpbe ‘Eracedglﬁ If one joint debtor is bankrupt, the other or
Spemdcpeoa at 1t does not involve the promisors in cumulative ay be sued without him.'¢

il jomtly_ and sew:_rally promise to pay C £10, C is not entitled o b’ :
ma:inselg rzar; Sa!li. Itr (;f—n a qulfst;on of construction wl_1e1her a promise is joinx, or t+on on a joint and several promise. An action on a joint and severcl.;! tpmn;usiel
S in_sumi wa,SETY rwz persons ?og?ﬂ?er is deemed to be joint, un] Jd at common law be brought against one or all the _co-debmrs L;l gohﬁtnr
i mmgé _ t_)nlla € a promise J(:!ntand several, it is advisable ms, against some (but not all). The credltgr_ c.eu]d en‘[;crv sue hf:ac 1 ;not
cxpresly “we I:hc - erm y and se'feral_!){, or “we, and each of us, will 2 vidually on his several promise or all un_thelr joint promise; buth e c‘:;u iy I;
e e e Y way of creating Joint and several liability. In Tipps euing some, treaj~fag contract as joint mtl}out a_lsc- joining all the o hers.‘ -
o ol E\.rg hr;;.:; e}::ie%l;]t.ed a bond by whjch_ t]?ey bound themselyes s that in suck(@ease the court now has‘ dlscr_etmn_ to order all th;]: other j of
o TRt the,—is t_ 1is was held to_ be a J_mm and severa] promise, several debitors to be joined to the action 51.11{::3 it may order the “tir:zf)urt
It was i heijrfs he thn ention of the parties: if it were held to be 3 jointh ercons to bé joiMed to an action if their presence is dt:s:;ab]c ... so that Ty
U g e promisors would not be bound, but only the heir o aw resoive all matters in dispute in the proceedings™. Th_e court rrg;g P

: “mdl sdinder so that the amount of the debt may be conclusively esta h]S e i
gt provin it : . :;Iﬁ,nﬁ.puse of the contribution'? between all the debtors. It scems that‘;] t g G:;?es
e ¢ N some cases the question of whether liabgj ) “:-_‘he debtor who is sued to bring his w_debwrs;:efme S ,
i » IS expressly dfalr with by statute. For example, g ma view to claiming contribution from them.”
s rship Act 1890, provides that every partner in a firm is liable | o4
}\:2 ; e other pfrtners ... for all debts and obligations of the firm incurred wiy, l (i)  Judgment
a partner”. On the other hand promussory notes made by a numher g

rsons are d joi 2 ; |
pe eemed to be joint and severg] 12 Judgment against one joint debtor. If one joint debtor is sued alone and does

o n-joinder of the others, judgment may be given against him alone.
mlfha: cr;:di:ur had recovered such a judgment, it was forme_:r]_y the rule that he
could not take further proceedings against any of the cthv.i:r_Jomt debtor; (even
though the judgment remained unsatisfied) because thq original cause -::-d i::‘m(n
was merged in the judgment.?' This rule was, however, likely to cause hardship to

.

* Mikeover v Brady [1989] 3 All ER. 618,
* Touche Ross & Co v Colin Baker [1992] 2
’ . Lloyd's Rep. 207 at 209.

Collins v Prosser(1823) 1 B. & C. 682; Gibson v Lupton (1832) 9 Bip 297; Lee v Ni 1
Myl 2. 297; Lee v Nivon (1834}
P 5E eccmg s S
!h:? Jdefmfymg Lh; mutuai obligations of the debtors it i5 unlikely to make any difference wi

T covenant was joint, joint and severa] or only several: Stroude v Beazer Homes Ltd [2005]

2686; (2005) 48 E.G 223 (impli
: .G. plied term that one Jang i
FRASE e oot o s andowner had right to enter land of another to fu

¥ inre Rhinegold Publishing Ltd [2012] EWHC 587 (Ch).

V¥ [ } 3 1
Le Sale 18 77 TL. T. ¥ ) A T o Hellas lg
709 n?l.i-"? (0 mdall “883 13 Pp. Cas. 263. e .rifg H. {

' (1853) 18 Beav. 401,
"' See below, para.13-009.

'* Bills of Exchange Act 1882 5.85(2)- |
(Covenants) Act 1995 s.13(1), (2); see also Law of Property Act 1925 s, | 19; Landlord and Tenant

7 . Ri , Heather (1817) 1 B. & Ald. 29.

B Cabell v Vaughan (1669) 1 Wms. Saund. 291: Richards v f § -

o Nﬂrbur: ﬁmgz'm & Co Ltd v Griffiths [1918] 2 K.B. 369: it is up to the defendant to take the point;
] " 19.2(1).

Wege-P » Evans [1895] 1 Q.B. 108. And see CPR T. . o

iy mfsorfsseorn: & Co L[:d v Balcarres Brook 8§ Co Ltd [1893] | Q.B. 422; Rebinson v Geisel [1894]

20Q.B. 685.

* Insolvency Act 1986 5.345(4).

T Cabell v Vaughan (1669) 1 Wms. Saund. 291, n.4.

'8 CPR r.19.2(2)(a).

Y See below, para. 13-017.

2 of. Wilson, psm & Co Lid v Balcarres Brook 85 Co Lid [1893] 1 Q.B. 422 at 428 (where the

tontract was joint), .

' Kendall v Hamilton (1879) 4 App. Cas. 504.
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PLURALITY OF PARTIES

chip, there was, before the Judicature Act 1873, a conflict between
Jaw and equity, so that equity now prevails.*? It is also arguable that the
of survivorship has been abolished by s.1(1) of the Law Reform

. us Provisions) Act 1934, which provides that all causes of action
- ag against a person at the time of his death shall (with certain exceptions)
2 against the estate. The object of this provision was to abolish the common
1e that actions in fort could not be brought against the estate of a deceased
r; but its words seem apt to abolish the rule that the liability of a joint
sed on his death to the surviving joint debtors (so that it could no

the creditor; and
: it has been abolj
precluded from sy; 1 abolished by statute 22 A
2 jud M suing one joint debor merely b o that 2 Creditor jg o
&ment against another, ¥ because he has Previoygy :
E
Judgment agaj :
Nt against one joint
Several, judgment again:t onea(;]:bff?fral debtor. Where the contracy ; :lianc0
against an 23 . Or was neve CLis jop
St another.** Each js Jiapje on his Separat; ff;:;d_ed as a bar tg peoe.
. 15e, as We“ as

- f_ - 2a A 5
m ﬂ e 1rst 'udg]“e“t. A Cfalm agall]SE o1nt alld SEbEIa debIOI s
I I :

one of them satisfies
1€s 1t, whet .
her under a Judgment or otherwise : : !
' e enforced against his estate).

(‘fﬂ] SHW ,i' Vors h I‘U‘
(©) Similarities Between Joint, and Joint and Several, Promises

Common law,
- At common Jaw the liability of 5 Joint debtor passed
assed on hjeq
(i) Defence of one

to the surviving jo; i
¢state of the dfﬂ:’tglstiidebzl:)rs.;’ The creditor therefore had no ¢ja;
paid, they might be ab| only one against the survivine ; oy
b € 10 recover con Ng joint debtorg
Ialsli tslle creditor himself had no direct H]Eiu;mn from the estate of the d ther defence.of one is a defence for all. If one of several co-debtors hasa  13-011
o rt'-[:ivmu Joint debtor, the creditor comdgainst the estate. On the death e to the-action, the question whether that defence also avails the others
(though n(:):d]:flsﬂ] of ;iljomr and severql deb[zm:: rﬂt]h ¢ d‘;bt from his eg ds onatsature. If it goes to the root of the claim, and wholly destroys it,
Joint) hability remaineg : € other hand, pjg sther-deblors can take advantage of it. Thus they can do so if one co-debtor
Bty The v enforceable against his estage 28 prove that the debt has been paid, or that the creditor is not entitled to
- 1he rule that joint lighjp; it b se of his own breach of contract, or that a written contract is a
co . ability pas - - muenit becau ‘ _ _
hi;h‘«iimiem Wherjﬁ the‘ debtors were el.fgaégg fo the surviving debtors mig eery, or that the creditor was guilty of fraud.** But if the defence is personal to
Y mconvenient in commercia] 4 frairs ;? zﬂlﬂ;lrzsteru}g a trust, byt e co-debtor, e.g. that he was a minor or that he had been dischargeciimas a result
; ne of a number of pankruptcy proceedings, it does not avail the others as co-debtors.
13-012

debtors was
solvent, and t_hat one happened o die, the creditor would i
u

' 4 Contracts of guarantee. Special rules apply to contracts of guarantee, under
hich the guarantor generally undertakes joint and several liability with the
principal debtor.*® It has been held that the guarantor is not liable if the principal
is illegal,? or if the principal debtor has been discharged as a result of the
saying that j or’s breach.?” or if the principal debt is unenforceable under the rule against
al It was not confined to such ties.’® A guarantor of a debt that was unenforceable under the Moneylenders

cases, nor eveg*tg\cases involvi was not liable on the guarantee;3® and the Consumer Credit Act 1974 (which
repeals those Acts) lays down a similar rule in the case of a guarantee given in
respect of a regulated agreement.*® These rules cannot be deduced from the
general principles governing joint and several contracts, but appear to be based

Ihey could be enfi
orced against the e
contrmed by 39 of the Partnership Act 15995 >4 PATner™> ol

* Civil Liability (Contribgs
niribution) A \
see The Argo Hell, Ct 1978 55.3, 7(1). For a simag; 1
disdurged by anu;!iogjz‘!} Idl.loyt_j s Rep. 296 at 304, Sec::)mnﬂjllf;? ot covered by these provi
Molesworth [1998] N 1) lgl_sausfacnon which is later embod-]?:ddc_ms et apply where a debt. )
;ﬂ;fa‘;agemem Lid v Ummc;v [201 ;]f Et\‘f’]l-{ICr 132.8 (default Judgment): Orb-i'ﬁ'eaf e
@lgobin v South w; i 90 (Comm). I “iernational Investn
* Blvth v Flag, est Regional Health Authority [20
g 3::9[1891]‘ I Ch. 337, b [2012] UKPC 11; [2013] | A.C 582 at 21,
' Vaughan (1669 -
* Batard v Hawes (185 ) | Wms. Saund, 29], n4(); Gods,
¥ ol (1853) 2 E. & B. 287, pey, . oason v Good (1816) 6 Taunt. 587 at 594
ws o der v Rutherford (1822) 3 Bro_ g g gy © w15 017. n. 587 at S04
N gmd v Price [1909] 1 K B, 577, 0>
= B::; Kﬁdaﬂ; Hamilton (1879) 4 App. Cas. 504 ar 5
ler this : i . at 317,
partnership debis section Separate: debts of o deceased partper t
31 2 naus id i iori e
Thorpe v Jackson (1837)2Y. & C. Ex 553 st be paid in priority to the

2 pudicature Act 1873 5.25(11): now Senior Courts Act 1981 5.49(1).
B Porter v Harris (1663) 1 Lev. 63; Gardner v Walsh (1855) S E. & B. 83: Pirie v Richardson [1927]

- 1KB. 448,

* Burgess v Merrill (1812) 4 Taunt. 468; Lovell & Christmas v Beauchamp [1894] A.C. 60T; Pirie v
" Richardson [1927] 1 K.B. 448, cf. Chaplin v Leslie Frewin (Publishers) Lid [1966] Ch. 71.

3 e Anderson v Martindale (1801) 1 East 497; Read v Price [1909] 1 K.B. 577.

% Swan v Bank of Scotland (1836) 10 Bli. (N.8.) 627; Heald v O'Connor [1971] 1 W.L.R. 497.
3 Unity Finance Lid v Woodcock [1963] 1 W.L.R. 455, explained on another ground in Goulston

Discount Co Ltd v Clark [1967] 2 Q.B. 493.
W drimui-Benetti SpA v Healey [2010] EWHC 2234 (Comm); 132 Con L.R. 113 (where the debt did

Mot amount to a penalty).
Eldridge & Morris v Taylor [1931] 2 K.B. 416, Temperance Loan Fund Ltd v Rose [1932] 2K.B

522,
9 Section 113(1) and (2); see above, para.5-007 for the meaning of “regulated” agreement.
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....d that the guarantor should be liable on the guarantee: there seems to be

] i i ; .
n considerations of policy.*! It is obviously undesirable to allow g
pe
d of policy for allowing him to rely on the invalidity of the principal

lends for an ille
gal purpose, or a lender v ho tri 1
ACE’) fﬂﬂl’]ccuver his loan from any person ‘;Ea:;f:vﬁ vade the Consume out

Curp;-arfznmgizﬁand' a guarantee may be valid where the principal

SO Ction: 4t t% ultra vires. Whether it is actually valid dg—a debor
lawfully be re o £ apantor undertake to pay only what the co Penqs 3
principél deb tqulfed to pay, or what it had in fact promised to arlf;::anan
2006, the valic;istymg??}‘fdt tc’l}'hﬂ company incorporated under thg g;,mwh

% at debt can no lon

uest ger (as a gene

iqn itz ::(21;]'] ks g.:c;u-nd of lack of the company’s capicityr?al f;l;e.} s
i tiss c'lm_ij;:ﬂ? |t_f:::-llotn.*s that the guarantee cannot be ca}i’]eda'son .
ground. The position is the same where the principal deb[lz:? ques
SES out

qilar policy considerations apply where the principal debtor is a minor: it
be wrong to allow the guarantor on this ground to escape from a liability
tely undertaken since such a result would not be necessary for the
-tion of minors. It has therefore been provided by statute that the guarantee
ot be unenforceable against the guarantor merely because the principal
on was unenforceable against the debtor because he was a minor when he

(i) Release of one

contract which i
e l_swllll:él;rlsmr:a::nllzg ai person dealing with the company in good fy;
A o y's constitution, beyo .
d;rlf:tﬁfs- in favour of the other contracting part;: S]i thi{pow;r of the b s of one debtor by the creditor is a release of all. If the creditor releases  13-013
fon ;a .TUIEi deemed to be free from any li;tll'tati; er of the board iS. co-debtor, the release is available for the benefit of all the others since it
i stitution,™ so that the contract giving rise to the debt ”ngef the con s destroys the cause of action.™ At first sight, the application of this rule to
o thgui;fanlee, cannot be challenged on the ground that it’ o consequently g and several debrars looks illogical, since there are several causes of action
. ttfh oard. The general rule is that the principal contra c:‘{is_lll’ﬂ‘}’ﬂfld th_e iy <t them: butihmiay be justified on the ground that it would make the release
i 1?3 €r party to it dealt with the company in bad faith- il be invalig - futile t& Bold that only one of the co-debtors was released. If the others
loec ct that the contract was beyond the powers of t |:Ile aia“dtmt?ff? know] still B sued, they could claim contribution from the one who had been
1 C(Gmsnmte bad faith.*> It seems that some kind of actua]rf; (})irs 1S Dot suff .d(who would thus indirectly be made liable, notwithstanding the release.>
thes ::Sltlfmf‘l; bad faith; and if the principal transaction is mfll:inesty 1S reg i i spite of this argument, a covenant not to sue a single co-debtor releases
S submitied that the guarantee should also be mvalid a":"h:: I; LIi:J.ls P vt iea ok ke s e othix EER G
ubmiss
13-014

ation of right to sue co-debtors. It used to be thought that a release
4 to one co-debtor released the others even though it reserved the creditor’s
s against them.> But the courts originally evaded this rule by distinguishing
een a release and a covenant not to sue. The former released all the
ebtors; the latter released only the debtor with whom it was made.® The
nction turned on the construction of the document and the present approach
 to go directly to the question of construction without first distinguishing
en “release” and “covenant not to sue”.5? Accordingly, if the document

contract i
deﬁaugtt}r:z 2;1]1;] La;: eiarri“nhme would he,'nr would come close to bein
is now likely to be}} i e only other situations in which the princi ajg’
which a statut, i l.d on the ground that it is wltrg vires are: =
ory corporation was not incorporated under the co;r;'aglom
which, ;
e ﬁct&‘:;”ih;j{l; compaty was incorporated under the 2006 Ach, the st
apply.*® If in suche ultra vires doctrine, described above, exr‘:p‘isonali a6
e e cases the creditor is induced to enter Ynio ;h 5 .'
guarantee given by one of the corporation’s di aé;(;}s :oreogg”

the possibility that an enforceable “guarantee™ might be given by the company itself, see the

in para.12-081 below.
* Contracts Act 1987 5.2 (reversing Coutts & Co v Browne-Lecky [1947] K.B. 104); and see

amending Consumer Credit Act 1974 s.113(7).
icholson v Revill (1836) 4 A. & E. 675; Re WEA [1901] 2 K.B. 642: Morris v Moleswaorth [1998]
1551. In tort, the rule applies where the liability is joint: New Zealand Guardian Trust Lid v

*! Mitchell 63 L.Q.R. 354
[1995] 1 W.L.R. 96; and where it is concurrent: Jameson v CEGRE [2000] 1 A.C. 455.

2 Yorks Ry & Wa,
: igon Co v Maclure (1882} 2
explained j T 2) 21 Ch. D. 309 - 3
Pamned in Heald v O'Connor [1971] 1 W.LR_ 497. Garrand v James [1925) Ch. 616 nkin v Jenkins [1928] 2 K.B. 501 at 508.
the authorities cited in fn.56, below.

** Companies Act 2006 5.3
L3901 i
above, para. 12068, (1) (modified rules apply to companies which are charities: s5.39(2 n v Revill (1836) 4 A. & E. 675 at 683
: g olso i ; ; !
itton v Eyre (1815) 6 Taunt. 289; Webb v Hewilt {1857)3 K. & J. 438; Ex p. Good (1876) 5 Ch.

* Companies Act 2006
5.40(1) (modified rules a .
prly to companies whi iti 4%
panies which are charities: ss 40(6) 42 6. In Duck v Mayen [1892] 2 Q.B. 511 and Gardiner v Moore [1969] 1 Q.B. 55 the same rule was

and transactions with direct A
5 d their jates:
45 Com ors an, MBI associates: ss.40(6), 41:
panies Act 2006 5.40(2)(b)(iii). )» 41; above, para.12-069). in tort; the latter case also shows that reservation of the rights against one of the persons liable
implied: cf. Gladman Commercial Properties v Fisher Hargreaves Proctor [2013] EWCA Civ

46
See above, at fi.36
47 5 v
cf. above,
“ See ab::é Wm—lsgﬂls', . : [2014] PN.L.R. 11; Starlight Shipping Co v Allianz Marine and Aviation Versicherungs AG
¥ ie. chaﬁta.bf:i; 4}7:2, subject to the exceptions there stated relating to local . EWHC 3068 (Comm}); [2014] 2 Lloyd’s Rep. 579 at [58].
mpanies and transactions with directors or their assofiafes‘_’zboﬁ'h;}’:':;j . pon v Davies [1999] Ch. 117 at 127-128, following Watis v Aldington, The Times, December
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aving been fully compensated for that loss by A, would have
t against B.°® But such an agreement to release A
Il not bar C’s claim against B in respect of other
f contract) which C may have against B or in
of loss caused by B’s breach to the extent to which that loss was
o B’s (rather than to A’s) breach.® The only effect of C’s settlement

such a claim results from the principle that C cannot recover twice over
dit to B for sums paid by A under the

Joss: that is, C must give cre
loss suffered by C as a result of B’s

I t so far as they represent the
70 for which A nevertheless accepted liability on the ground that this breach

gonsequence of A’s prior breach.

releases one co-d
-debtor but resery. .
others . : es the creditor’s d I
But g c‘f:}ii:lns w1ll_gzve effect to the intention of thegs;;iagamat -
impliedly** rese::vi\:gfl:}: Slmgly released one co-debtor weisﬂq? -::o
- - e Ccre it ? . s ut e
extinguish those rights. 60 or's rights against the others would

os, then C, I
er claim in respect of i
ility for A’s breach wi
of action (than B’s breach o
Release of ) .
rules diSCus::; d;:tor by operation of law is no release of _ utable t
Cﬁ‘debt()r is rﬁl:ase‘ée ;Ppl}’ Gn]y to release b}' act of the parz
Yy operation of | .
ban aw (e‘ . B !
his t::ggfo)r thbe ;)bthers are not released.®' If Uiegcredyitzg aﬂl‘dtz_r of ¢
obtained Th:ero the co-debtor and the others are rclefsi{élnts ong
the debtc;r [qz:ae?ii(;?ﬂi?rtmﬁ'mle is that “the debt is deemed to h:':-r[;en
. 0 himself as e s ! :
th xecutor” and
ofe ﬂf:(:cut!:r is then‘ deemed to have the amount o fth;hssdeFCh%w'ﬁ
estator, and is thus accountable for it to the em‘: 62 1n his hands g,

(iii)  Contribution

co-debtor, being liable to pay the entire debt,”* has paid it in full, he is
Hed to recover contribution from the others.” Prima facie, he is entitled to
from each.@a-debtor the amount of the debt divided by the number of

those discussed above can arise where :
A and B s 5
j:::;;fe ll‘gnfgct]:ersfms Wﬁlcl'ﬂ have entered int{ir Z:g ttjtf:,ﬁt’b:;liomt and tors. If omeof the co-debtors has died, his estate is liable to contribute,
breaches may be with C.** The losses suffered by C in co en, twg if he was 2 joint debtor. The general rule may be varied by the terms of the
wrongful telgriiinat::ilatij" a:f where A and B are associated ze;::f; of by the bankruptcy of one co-debtor.
: . gency contract with

%tnﬁaﬁ?sii?r?;d H:lsconijCt leads B wmngﬁ;li}(': tg]:etfneli?a?ﬁd g f_C . of the contract. The co-debtors can make any provision they like as to
against A may b - also with C.%° An agreement by which C s S&?mar ibution. Where the co-debtors are principal debtor and surety, it is implied
suffered by C}l; ¢ expressed to release C’s claim against A iner . the surety, if called on to pay, is entitled to be wholly indemnified by the
sy w:;' u??:sgg, not only of A’s, but also of B’s, wrongful f ipal debtor. Conversely, if the principal debtor pays the whole debt, he has
against B depends ;" and the effect, if any, of this agreement " right of contribution against the surety. Several sureties for the same debt are
of it were intem:ledui1 1ts construction.®” If it meant that the sum pai do_'n Cs facie entitled inter se to contribution in proportion to their number; but

0 represent the full amount of C’s | Pt one surety (A) promises to pay only if neither the debtor nor another surety
088, resultinglg does so, and B pays on the debtor’s default, then B will not be entitled to
tribution from A.7

REI p .

aw, the rule that the amount of contribution was the

58
= Johnson v Davies [1999
[1999] 117; for earlier cases reaching the same cdnclusion, see
even though

Barker (1855) 4 E. & B
. . 760; Apley Es
Santander 54 v piey Estates Co v De Bernal 'R,
Hebitr By st Bayfern Lid [2000] 1 All ER. (Comm) 776 at ;;3[191?] ERIIT (tor); of
Bevetica reia;.;?jcm 'f}f th.e creditor’s right to that oo, T 14 m(re ease i one joint and
remundig co—debmimmgu‘mh the c.lebt in full, there can be no smu?vivtjsnmaic by .
Properties Led [2| mtw'mdmg a reservation of rights agaj § consonCactig
¥ g : [2009] EWCA Civ 283: [2009] C.P. R gainst him: Crooks v Ne
wa Sce Gardiner v Moore, [1969] 1 QB 5. A
. ©t. Cutler v McPhail [1962] 2 Ty
liabili : - Q.B. 292; Deanpi,
= ‘ency Act 1986 . i i
2 Jenkins v Jenkins llgzsél’lszl{l?iaﬂg Garner s Motors Lid [1937) Ch. 594 E!
B. 501 at 509; Administration of Estates Act 1925 5214, as ggm;f SELIL G
= 2] 2A.C. 329 at [47], with wh
Assurance Society v Drake Ins Co Ltd [1992] Q.B. 887

by Limitation (Amendment) Act 1980 s.10. i
7 Far this requirement, see Legal & General

a debtor who was liable for only part of the debt, but had paid it in full, was held not to be

demand and one guarantor paid

pkruptcy. At common 1
nt of the debt divided by the number of co-debtors prevailed

2e of the co-debtors were insolvent.” Equity adopted the fairer rule that the

Heaton v Axa [2002] UKHL 15; [2002] 2 A.C. 329 at [8].
‘This was the outcome in the Heaton case.
y A) in their claim

i the Featon case, C accepted the need to give credit for such sums (paid b
evidently regarded as correct by Lord Mackay: [2002] UKHL 15;

ose reasoning Lords Bingham, Steyn and Hutton agreed.

** Jenkins v Jenkins
19
S11 [1928] 2 K.B. 501 at 509: Commissioner of Stamp Duties v Bone (1977} Al
64 A
For the distincti d
ion between the two types of promises, see above | 2 ed to contribution. Where a guarantee provided for payment on
el : than his share before any such demand had been made, he was nevertheless held entitled to
n made “officiously” and the making of the demand was said

bution as the payment had not bee

M0t 10 be a “condition precedent” of his
e.g Davitt v Tiicumb [1990] Ch. 110 at 117.

Scholefield Goodman & Sons Ltd v Zyngier [1986] A.C. 562.

"™ Lowe v Dixon (1885) 16 Q.B.D. 455 at 458.

a5 > - i1 Lij {s, Soe Pl 2002 UKHL 15: [2002]1 2
- m Hea, ty an aw urance ety Fic »
As ton v Axa qu'ﬁ {ft’ S, [ ] [ ]
Hi (o] A [‘.. 5 oL N - 5
66 earon v Axa 3002] UK.HL 15 2{)02
{ 2 AC 329 where A’s {Unsubstﬂnna[ﬁd} alleg -
Heaton v Axa [2002! U!:-I]'L 151- Izmjz] 2 AC. 329 at [S} [S] [2"] [ i]

liability: Stimpson v Smith [1999] 2 All ER. 833.
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ammfnt of contribution was the
sureties who were solvent when
rule now prevails.?

amount of the deht divided by

the right to contribution arose,7s | F
: number ©

e fo 8

ortance as
"L two
mad g
e instrument is €
sus Provisions

2.  PLURALITY OF CREDITORS

(a) Definitions
If X promises to
pay A and B £10, he m
> ay make two se
parate pror

which A and B are enti

: itled to £10 eq

s : ch, so that X’ iabili

pecial problems arise out of such s a}‘}z{[ ?ft}o;al Il}!:blllty iStop
. makes op

A and B, so that he is I
e e i1s liable 1 2 | ;
determine - le 10 pay only £10 : ¥ one py
made t thwhﬂhef his promise to A and B is mac!.;-n i b ecomes imp 1925 D
0 them severally. 9 ‘hemjﬂlnt]y, or avoid in relatio
at creditor his
t resembles

a number of lend

Joint or several. At common
der, even though

I -
wo persons jointly or with aw, the question whether a contra

conteact: il an the & them severally depended on th, s
il it o b ¢ interests of the parties in enforcin I]t g
jDiI][ contract:77 Ifite;g:: flfarzzns‘;‘iﬁintly‘i and their interislts' {I::l,rfeie v
and each of them” ade with a number of persons +
e St ;; mal:!d their interests were several, it waiezeraﬂy, ie.
el lguous, or did not state whether it was i several con
interests of interests of the creditors were joi SJont and ScUERy

s of the creditors were jolnt i Joint, and otherwise severs

Omni

W

Jointly was join A repair made wi
their imﬁre;(s 1, t_lmugh they did not hold the land 'oint?'th i _ﬂumber o
i in it were several ** On the other lf s Y, but in common,
commu and,
PGS cme:noagq the purchaser promised to pay“tilz]: “ l;m d was
as several.® The ponding with their shares in the land. the M the prcy
position was less clear where the c(;mmgmm[se Was _
W23 cxpressly

wveral. The common

ised in the late nineteenth century;
s.81 of the Law and Property

57 Such covenants,
Act applies only to promises in deeds;

n to such promises th
rights passed by survivorship
the rule under which a contract for
ers was presumed in equity to create
under the common law rules the con
umptiop~gould be rebutted, e.
hip was administratively convenient,
_1(veems that promises regar

- présumption will be
= bf survivorship, but a

PLURALITY OF PARTIES

law did not originally recognise the possibility ~ 13-022

d several ® The possibility
84 and the question 1S oW
Act 1925 provides that a
or obligation under seal

persons could be joint an

al®> and a bond

a contract made under se:

OF IMOTe persons jointly, shall, if made after 1925, “be construed as
e with each of them
xecuted by an ind
) Act 1989 provides that

a3 a deed in accordance with the requi

+86 ynless a contrary intention is expressed;
ividual, s.1 of the Law of Property
it need no longer be sealed:
irements of that section is
prima facie joint and several.®® Section
89 jts object seems to have
e common law rule that on the death
90 1o the other or others. In this
the repayment of money
a several right in
tract was joint.”'
g. if the lenders were trustees;” here
and created no substantive
ded as several under s.81 and under the

ed not only for the purpose of limiting the
cussed below.

etc. are now

so regard
Iso for the other purposes to be dis

indale (1801) 1 East 487, Bradburne v

and the intere
Sts several, or conversely; but the prevailing vi
16 aEpears to

the court wo :
uld give effect - ;
agreement £2 to the intention of the partiesyas expressed in

Thompson v Hakewill (1

7
Hitchman v Stewart (1855) 3 Drew. 27|

** Lowe v Dixon (1885
Pl 116 Q.B.D. 45
Liability (Contributi -D. 455. The rules as to
ol on) Act 1978 5.2 d 38 lo assessment of contributi : .o
for this distinction, ¢f. below, para.21 %ETI alter this position: they apply to d{:i:z;:m:ufm in
3 ~001. s but not to

™ cf. Sorsbie v Park
7 ' (1843) 12 M. & W.
L] a;
2 ;":"i‘ ;Emﬂ:VUSISl 5 Price 529, el
2. Anderson v Martindale (18 :
" Bradburne v B (1801) | East 487; Pajmer v
oifield » Palmer v Mall
For the position bet\j:zen (ILS‘{S) = M & W. 559; Thompson :}g;[l.E?STJ 36 Ch. D 414
B _favies v Emere € tenants in common infer se, ) ewill (1865) 19 C.B. (N.S) 713
2 Sorshie ;’e’i (1818) 5 Price 529, 2 see Beer v Beer (1852) 12 C.B. 60
v Park (1843 S
(1852) 12 CB. 60- I"or) 2 M. & W. 146 at 158; Keighuley v Watson (184
3 earlier view that the interest of the pz:rtt' 9) 3 Ex. 716; Beer v
1es was always decisive,

_Sfl}l'g.sb'lf'.li" C'[]‘S? (1588 o. R 8b

Cy ] 5 Co. cp - Wi i?EF'S v Birch 82
'Lee“Sd' )6043.964 & i Ok J(I } B. & 54 at 256; H
v 5 ] 1) 3 & C.2 a ; £10

~ 2119 (covenants with several

Tzves) [1981]

% See below, para. 13-025.

865) 19 C.B. (N.S.) T13 at 726; Palmer v

See now Law of Property (Miscel
S The section does not affect the law relating to joint de

Law of Property (Miscellaneous Provisions) Act 1989 s.
-gxecution of deeds by corporations.
8 See Josselson v Borst [1938] 1 K.B. 72

* The primary meaning of “covenant” i
A.C. 629 at 639. It seems

promise which would not be
which would be binding even if it were not sealed.

Slingsby s Case (1588) 5 Co. Rep. 18b; Anderson v Mart,
eld (1854) 14 M. & W. 550 at 573; Keightley v Watson (1849) 3 Ex. 716 at 723 (criticising the

Mallert (1887) 36 Ch. D. 410 at

laneous Provisions) Act 1989 s.1(7).

biors: Johnson v Davies [1999] Ch. 117 at

1(8) and Sch.1. And see above. para.3-170

3: for a statutory exception, see Law of Property Act 1925

mortgagees deemed to be joint).
s a promise by deed: see Rank Xevox Lid v Lane (Inspector of

that in Law of Property Act 1925, s 81, “covenant” refers to
binding unless it were under seal, and “contract ... under seal” to one

': Steeds v Steeds (1889) 22 Q.B.D. 537.
B Stoeds v Steeds (1889) 22 Q.B.D. 537 at 542.
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f]?m; if, I?eﬁ:re that tirr_lc, the contract was discharged by operation
e doctrine of frustration;*¢ it would. in such a case, make no diff‘

repudiating party h i
rep Yﬁg?p rty had been unable to perform even if the frustrating ey,

CHAPTER 18

TERMINATION FOR BREACH!

REOAUCHION . . . . oo 18-001

- Nature and Effect of Termination . ........cooimeoaaaiiannn. 18-005
() B F 1 1, e oI S e T 18-005
(b Effects of Termination or Affirmation . .........c.oovieainen. 18-015
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(i) Affirmation or failure to terminate . . . .......oooiuin s 18-024

(iii) Change OF COUDER . o o voeon o s 60 e 0 B T i 500 14 18-026
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ACCEDIAIICE &« e vvvwe wve s amvimsgomre s s s sy 18089

(c) Both Parties in Breach . oocov v v srar o aes 18094
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1. INTRODUCTION

Terminology. Termination in the present context is used to describe the remedy  18-001
_which one party (the “injured party”) is released from his obligation to
form because of the other party’s defective or non-performance. It differs from
er remedies such as damages, or specific performance, which seck to put the
ured party into the position in which he would have been if the contract had
n performed. It may, and often will, be used in combination with a claim for
ges, provided the failure to perform also amounts to a breach.” In some
cumstances, the injured party may wish not only to be released from his own
tion to perform, but to “undo™ the transaction by returning the defective

evlin [1966] C.L.J. 192; Reynolds 79 L.Q.R. 534; Treitel 30 M.L.R. 139; Shea 42 M.L.R. 623;
atson 97 L.Q.R. 389; Andrews, Clarke, Tettenborn and Virgo, Contractual Duties: Performance.
. Termination and Remedies (2012); Stannard & Capper, Termination for Breach of Contract
\2014Y: Carter s Breach of Contract (2012).

In the vast majority of cases failure to perform will amount to a breach of contract and that is the
ion made in this chapter, while acknowledging that in some cases there may be no breach
aise of a lawful excuse, see, e.g. Poussard v Speirs & Pond (1876) 1 Q.B.D. 410 at 414; below,
r.18-035, fn.184. On lawful excuse generally, see above, para.17-059.

6 Avery v Bowden (1855) S E. &
en - & B. 714; (1856) 6 :
Lloyd’s Rep. 171 at 186; for frustration, see beicw,{',‘h.llié DR T e Fapl

437 > :
Continental Grain Export Corp v STM Grain Ltd [1979] 2 Lloyd’s Rep. 460 at 470.
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his side of the bargain and be left to pursue a claim for damages. By

rform P
pertormance and claiming back the consideration which p,
pe avoids the delays of litigation, and the risk that the seller’s credit

may return defectiv,
o o Ve goods and sue for recovery of the prica

In earlier editio
% b e ns the term “respeiccinn™
termination”. No term s ; escission” was em
: - eems ideally suited 4 Ployeq.
Diplock . ¥ suited.® In the p, )
mll?s!eadmdescn?ed the use of either “derenninaﬁf({’%d Ci the defaulting party. The party who fails to perform in accordance 18004
iniaret - rtgy :? hejss 1_tg;]vas borne in mind that such resc;sl:u 0;[ ntract may have equally strong interests in resisting terminating. He
. (US night to claim damages fo 0 , incurred expenses in the course of performance, e.g. by paying
ES:S,?_:IE C(-)tri]_lﬁ]s'm.] seems, however, to %ie wi:hb:gzc?‘;s Th‘e Chief g Uim a sale or by transporting goods to a distant place; and these
the in'ur::il fescission fC'f‘ misrepresentation, the effe{):d ‘resc.‘ : will be thrown away if the contract is terminated. He may, in addition,
and ij’arliaian};of his claim in damages for breach T]f O; Which ferred benefits on the injured party who may be unjustly enriched by
“fﬂrmination“e?r May  sometimes continye to u-se :‘: e owed to terminate: termination of partly performed building contracts
essiiing] $ preferred here so as to distinguish ¢l ¢ lemy .example, produce this result.'” And he may suffer hardship if the injured
pectiically for breach. carly the rer rﬂ]mwed to terminate on a falling market: he may be left with goods
Policy considerati alue has diminished by an amount far in excess of the loss which the
conpbscarg dilf-;'mn-s. Thr; law governing the right to term; R his performance would have caused to the injured party.
kpersinted iyt zcuIt,_ and in this it reflects the difficul nate fopiig ancing these conflicting interests, the courts have developed a number of
e In balancing or reconciling the conflictin L Which thg d distingtions which prima facie determine the availability of termination
pectively sceking, and resisting, the remedy of Iemi:;;:?;es:s ;- dy~tar) breach. Further rules specify that the right to terminate, even
Interests of th : sz prima facie available, may be limited or barred by certain supervening
S hifia o mayeb:anjured garhf. The interests of the injured rore they are considered it is necessary to understand the nature and
grouped under three h ; S
remed 3 X L+ eads_ FITSI, ti A gL termination
5 ni ti::i;ea;h:v :izlulr]c In performance is not, ip ?':?tm::?r]::aw;ué >
g where the failure ; 4 : C
favourable to the injureg ¢ failure is a breach, lead t0 3 result whi 2. NATURE AND EFFECT OF TERMINATION
will be true where the C(E’:;t}’ tm mﬂ;leiary s than a claim for g
act wo
uld have been a bad bargain for ¢ (a) Nature
18005

tomatic termination.'* A breach which justifies termination (sometimes
to as a “repudiatory breach™) does not automatically determine the
4 Tt only gives the injured party the option either to terminate the

or to affirm it and to claim further performance. This is generally the
even if the contract says that it is to become “void™ on breach.!® Normally
stipulation is construed'® restrictively so as to prevent one party from

which he i i
e gfil:,f:z;sc:s :ne _fl;(‘)r Wwhich he might not recover damages ip
s Thindry ,rhég: i his loss (or part of it) is irrecoverable I.'e:.‘:“‘1
gl mmed, i gzjured party may, by terminating, get ‘wah; k-lusg
P i y.” buyer who has not yet paid for defecn:f .
rminate” (in the sense of rejecting the goods aéd ref;sgiun;dts
(]

'I'h' % .
It i’ssarizgfwls more fully discussed below, paras 22_902_ )
breach™, “‘Disch:‘;:f Cuml:;ﬂ 10 see the remedy discussed in this ‘:hi ter descri A
parties, but is not idea] i‘is_ﬁaﬂzr;fnare to describe the effect of the rgme;d}'ef::lﬂrizdoﬁ‘
obligatio A - € contract itself: “ITh i party is di ¥
gt :;t;!;f can rescind !hg contract”: Devlin [I%EEFC iz;gg!;;v 4 e
Chonght i y applropnate since it tends to e -Led 192, Even the word “by" ma
P Pfode election of the injured party; below, pa I;folgmauc process rather than ong
i B i | ; , para. ;
Federat G r:::‘;on Led v Secmjm:-r Transport Lig [1980] 4 C532? -
i Pméwrmner of Taxation v Reliancs Cirpes s ,P:J-.,[_;a' £ at 851; below, para.18 20
B ;ﬁ;izmi}m Transport Lid [1980] A.c. azg-:]gr};j E}fef 'r.Lfd' ot
g v Darwi s ] 1iberforce
. e.g. the Sale of Goods Act 1979 STST;S) = By 9359, ]
, Honnold 97 U, of Pa. L Rev, 457
" See above, fn.2. '
This is a constani] i
18-049. ¥ [eeUrTing problem: see above, para. 17-039; below paras 18-036, 184
"' See below, para.20-098 et seq ‘ -

3

4

above, para.17-042.

(Carter 128 L.Q.R. 283.

yiman v Darwins Lid [1942] A.C. 356 at 361; Decro-Wall International 54 v Practitioners in
Lid [1971] 1| WL.R. 361 at 368, 375, 381; The Simona [1989] A.C. 788 at 800; cf. the

iling in Photo Production Ltd v Securicor Transport Ltd [1980] A.C. 827 of Harbuit’

e” Ltd v Wayne Tank & Pump Co Ltd [1970] 1 Q.B. 447. See Thompson 41 M.L.R. 137,

a possible reconsideration of the rule stated in the text.
enport v R. (1877) 3 App. Cas. 115; New Zealand Shipping Co v Société des Ateliers, etc.,

arice [1919] A.C. 1. Automatic termination results only if the event on which the contract is
d to come to an end occurs without breach of duty, as in Brown v Knowsley BC [1986]
102.
Alghussein Establishment v Eton College [1988] 1 W.L.R. 587; for the status of the rule as one

tion, capable of being excluded by contrary provision, see Cheall v APEX [1983] 2 A.C.
189; cf The Bonde [1991] 1 Lloyd’s Rep. 136 at 144; BDW Trading Ltd v JM Rowe
ents Ltd [2011] EWCA Civ 548 at [31]; but it may be more accurate to regard it as an implied

see below, para.6-047.
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own wrong to deprive the injured party of valuable rights

relying on his own b
reach of duty to the other party.'” The reason fug il
h force where the contract is one of employment as

t o -1 . .
o tiondepends on e nfrd pary'sclecion i s the iy
Yy on his own wron i :
- i 2 so as to ob

ffann?ct, or Fo excu..se_ his own failure of further pertE:)r:;g;ca 3

gui)!ityupirrgu;hce the injured party’s legal position under the ct;,nnr o
e s not aI_lowed to take advantage of the breach b

b h;}[?ltzicl lfh dlslniharged, 50 as to be entitled to a quanrurj:] ll ;

»~ or that he need pay only at the mark "

X et

:grzl::ct) for services rendered to him.?' Nor is he ali-stwee[:l) Bti)owithat b
e ad‘.?aizzvzm the injured party from enforcing provisions in rt:ey e
o geous to ?hat party and which may operate after the b b

o LARIVO _deailng clause);*? or so as to deprive the inj e
ce ﬂf claiming specific relief.® or of obtainin e o e
property.2* ing a lien on the guilyy

: to rﬂly on hiS
. contract has as muc

relation to other contracts.
ent for the view that a contract of employment is automatically

hat, if the contract were not so terminated, a

dismissed employee would be entitled to sue for his wages until the
£ his election to terminate: whereas it is settled that his remedy is in
and not by action for the agreed wages.>® But this argument fails to

d existence of the contract, and the remedies for

qish between the continue
h3! This point is by no means restricted to contracts of employment.

, for example, that a buyer wrongfully repudiates an instalment contract
. ale of goods by refusing to accept further instalments. If the seller elects
+ the contract as remaining in existence, it does not follow that he can sue

, grice of the undelivered instalments. His remedy is normally in damages,
b the amount recoverable may depend on whether he elects to terminate.>
a time charter is wrongfully repudiated by the charterer, the
to accept the repudiation; but even if he elects to affirm

rather than for the agreed hire:** “It is ... the
ht to elect.”* The same is true of

by repudiatory breach is t

Em 2 i

auml:ll;)trlzli?htei:tracts:s There is some support for the view that termingf

et S v lrllzti’rnplu}nee does not continue to work for the em| ol

' A ch.*® e.g. t{ﬂcat.]SE he has been wrongfully disp' .-

e Igpu]’t of this view is that, where the employee is no lo et

iy ity o oy (), e

- _ nd,” even against the wi

S]:|i nrlti)lraﬂBmt it fines 1.];091 follow from this that the cann-ac\:q;?e; o
y terminated:* the argument that the repudiating party :E;g:;!d

irly, where
er is not Jouhd
edy mal e in damages
of remedies which is limited, not the rig
ots uf employment: it does not follow from the continued existence of the
gui-that a wrongfully dismissed employee’s remedy is by action for the

J sum.>S Thus it is submitted that the general rule applies to such contracts,
hat a repudiatory breach by either party does not lead to automatic
aation, but only gives the injured party an option to terminate the contract.*®
view was confirmed by a majority of the Supreme Court in Geys v Sociéte
Jle’7 in which the practical issue was the date of termination for the

> of calculating a severance payment due to the employee.

'" For the requi
quirement that the duty must b
G; . e owed to the oth !
mms:,;i iﬂ}[}&lgﬂsll Ch. 241; contrast Chegll v APEX[1983] 2 A E(E' m)’-hsee Thompson v ASDA
1 Sex Alghussin Estabishment v Eon College [1988) 1 WLR s, o Ul
wssein Establishment v Eton College [19 L.R. 587.
B8 2
» Gose (Wisacts of axecmant ity mimegpar{y} 11 W.LR. S87; contrast Cheall v APEX 198
s, o :
which the in;:ﬁ;‘;:;fﬂg :fc lce Co v Ansell (1888) 39 Ch. D. 339 at 364. The\tile
erminate fi : g \mRircumst
Ear;_zz—ﬂf_’. et seq.; cf. above, paraJ'H;-'Irﬁbm::h and claim a quantum meryihale discussed
=" Example based on Timber Shinpi Y
E\:\’hcre S O, ipping Co 84 v London & Overseas Pleiplders Lid [1972] AG
* e.g. Decro-Wi ; =
Pt ltg:;m !t;;!}il:jr:i;ﬁn?f v Practitioners in Marketing Ltd [1971] 1 W.L.R. 361: cf. Thon
preserving right to bonus aﬁe’: -:[I'J??] Ci?. 2.?.?: WPM Retail v Laing [1978] ICR ?S'? ( | ) d-upon-Thames LBC |
Lida v Bunge AG [1986] 2 L d‘""’“gful dismissal): Lusograin Commercio Imemac;fanaf I; 45%; cf. Delaney v Staples [1992] 1 A
afier repudiation by buye l:'.'r’ 5 REP: 654 (seller’s right to “carrying charges” (below; _ 1 78: [2001] LC.R. 376.
B Se Dicrin Hell !me}r'nr}.;_ or exclusion of the rule by contrary agreement. see above P:a]-s = See below, para.21-010, fn.29.
Standard Co Lid v Hemfef.rﬁ?f;:'ﬂ’jvl?a]?manws in Marketing Lid (1971] 1 W.L.R. 3615 Bl R Folo, para.20-076.
% G Bavker v By L.R. 588. T See below, para.21-013.
2 Ewing [1993] C.1 il i;;] LWL BAS The Alaskan Trader (No.2) [1983] 2 Lloyd’s Rep. 645 at 651.
% Giidias-y Erment 4 Hots abrelli and Zahn (2012) 41 LL.J. 346. Silvey v Pendragon Plc [2001] EWCA Civ 784; [2001] LR.LR. 685.
Murphy Bros Lid [1974] | g ; 15?4} LC.R. 565; Gannon v Firth [1976] LR.L.R. 415: cf H' ; B Simmons v Hoover Ltd [1977] Q.B. 284; Gunton v Richmond-upon-Thames LBC[1981] 1 Ch. 448;
3 C.R. 603; Thomson 38 M.L.R. 347: Napier [1975] C L .I‘ 36 - Burdeti-Coutts v Hertfordshive CC [1984] LR.L.R. 91; Evening Standard Co Ltd v Henderson [1987]
T tioners in Marketing Ltd [1971]

27 Pey

=" This is clearl t it3 :

LC.R. 29, y not the position where he is able to continue to work: Righy v Ferodo Lid | LCR. 586 at 593, 595; cf. also Decro-Wall International SA v Practi

) = L I WLR. 361 at 369370, 375-376, 380-381; the same assumption seems [0 underlie Miles v
L.Q.R. 8 a1 235; 98 L.QR. 423;

28 -
Micklefield v SAC g

4 690 Wil o 53 Hj?;in;!gg;! s[’;‘}1’9!3] I W.L.R. 1002 at 1006; Delaney v Staples [1992] 1 A.C. 68 eld MDC [1987] A.C. 539; below, para.18-024; Thompson 97

® Gunton v Rickmond ﬂ;;an T.‘[m 3]1[.-;&11[7 1141 at 1152, ' g s 3:51..8. 91; McMullen [1982] C.L.J. 110; Visscher v Honowrable President Justice Giudice (2009)

i ‘ e | 1981] Ch. 448 . ; r CLR. 361.

n Boye v Lambeth LB at 474; followed, th cta

t LBC [1995] LC.R. 727; cf. above, para.15-052; Mfcﬂq?e?:%;gh;:cﬁ 12] UKSC 63; [2013] 1 A.C. 523 (Lord Sumption dissenting). Without suggesting that the
ber of “consequential conundrums™:

[1990] 1 W.L.R. 1002; Litster v 3
2: Litster v Forth Dry Dock & Engineering Co Ltd [1990] 1 A.C. 546 at ¢ on was incorrect, it has been said to give rise to a num
v I Sunrise Brokers LLP v Rodgers [2014] EWCA Civ 1373: [2015] 1.C.R. 272 at [58]. per Longmore LI

ly, the relationship may continue after the contract has come to an end: Eastbourne BC v

[2001] EWCA Civ 1091; [2002] L.CR. 234,
ons Ltd [1969] 1 Q.B. 699 at 726; Gunton v

ark Productions Ltd v Bascobel Product
1981] Ch. 448 at 474; Marsh v National Autistic Society [1993] LC.R.

C. 687 at 693: Cerberus Software Ltd v Rowley [2001] EWCA

el [957]
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the::n emplgg’mem conlr_act may, of course, confer an CXPIess power o an
hont.racl_ and may dispense with the need to give formal notice {f‘n-
mechanism is provided, e.g. making payment in lieu of notice.3? 4

Jiability [or further liability] of the insurer”.*® At first sight this gives rise to
difficulty. for if performance of the warranty were a condition precedent it
follow that the insurer never became liable at all; while 5.33(3) says that he
sischarged”, thus suggesting that a pre-existing liability has been brought to
ad. [t may be that this difficulty can be resolved by reference to the special
of an insurance contract. Such a contract differs from a more typical
(such as one of sale) in which the parties bargain for an exchange of
srmances (i.e. of the goods for the price). In a contract of indemnity
ce the position is that the performance of one party (i.e. payment of the
m by the assured) is exchanged for the promise of the other*” (i.e. that of
nsurer to indemnify against the loss), and in the great majority of cases this
sise does not have to be performed at all because the event insured against
ot occur. The occurrence of this event is thus a contingent condition
ent*® of the insurer’s liability fo pay, while on breach of the “warranty™ he
udischarged™ from his conditional promise even before the event occurs.

18-007 lnsuram:_e CDntracts. At present,* in the law of in SUrance “warrante
a sense similar to that. now more usually given to “condition”, i Enty
term, the breach of which Justifies the injured party’s refusal to ,ef—f' .
exact legal effects of a breach of “warranty™ in insurance lawp qu:
with those elsewhere given to a breach of “condition™: in parti -':IIIe not
f'equxreme'r_lt In insurance law that an insurer who is t.he Eclitfluo;}‘r’ 4
S?:;T:ﬂlyswl:;ust take any steps to e:_cercise his option to avoig ah-_
!nsuranrg’eA trlngc:]né of }he current position is given in $.33(3) of the
b ¢t 1906, which provides that “[a] warranty is a condition whj

¢ exactly complied with. If it be not so complied with, then he §
dlsE:rharged from liability as from the date of the breach o}"wam;[‘l't;he .
iad Ii:: eszz:l;f;[tzzi :mrds.l was ccz-ns_)idered in The Good Luck,* ;i-'here
prohibited and comainin‘agin I‘:?’a:;:g,mgﬂ:;e tl]lllsurlfjrs o declare certain 4 oes introd:icad by the Insurance Act 2015. Part 3 of the Insurance Act  18-008
any such prohibition. The policy was assigned f 5 l_I;"C"t"-’llrf:l‘ woulld comply wigh 915 will comeato force on 12 August 2016* and will Signiﬁcanﬂy: alter the law
been mortgaged) and the insuters in denouinto | Dt‘a ink (to "f:hlﬂh the sh described_ir-the preceding paragraph.>® Section 33(3) of the Marine Insurance
“ceased to insure” the ship. Some months late Dtl-]tfy the ek Promptly™j 1904 Wwill no longer state that the insurer is discharged from liability as from
missile while trading in the Persian Gulf (whi chrh debs 'P Was struck by dite ot the breach of warranty' and, more gez}eral]y, any rule of _law th?t
to be a prohibited area) and became a constry E:. cen declared by ﬂ}e fee=h’of warranty in an insurance contract results in discharge of the insurer’s
policy having been rejected, it was held that II: ive total loss. A claim ! sapility is abolished.>? But while 5.33(3) will continue to state that a warranty “is
undertaking to the bank. They had “censed 1 & l‘?.:It:rers _were liable on acondition which must be exactly complied with”, the legal effects of a breach of
entered the prohibited area. this breach o flgsure '3“5]“[" s 500n as she X ,0' “warranty” are still not made identical with those elsewhere given to a breach of
automatically,*> without any election op meirwamf‘ty released the ingy “condition”. Rather, for so long as a breach has occurred and has not been
wording of 5.33(3), by which the insurer “is dis lf} o d ;11 i3 _fﬂﬂ_o-Wed ﬁ“ﬂ i remedied,™ the insurer’s liability is only suspended, i.e. the insurer will have‘ﬂn
date of the breach of warranty”. These words E aﬁeb om liability 2 tom . lighility for anything which occurs, or which is attributable to something
m&mw®MMmmmgm“mwr“m € contrasted a1 appening,** during this period.** The insurer will remain liable in respect of
right to treat the contract as repudiated"::’; "]:h] B s of breach ¢ :.Dndfn : losses occurring before the breach of warranty, or after it has been remedied, if
for breach of “warranty” in insurance Ia-iw waes iin?;fi:i:dof #hiomauc 8 chargs | capable of remedy.*® The insurer’s liability is not suspended if the warranty
Good Luck on the ground that “fulfilment of the War?anty % ‘:li‘on?irl}(tiioit;r E:ﬁﬂSBS to be applicable to the circumstances of the contract, or if compliance with

% The Good Luck [1992] 1 A.C. 233 at 263; the words in square brackets do not occur in this report
butdo oceur in [1991] 3 Al ER. 1 at 16 and in [1991] 2 Lloyd’s Rep. 191 at 202.

T ef., below, para.22-003.

% 8ee above, para.2-103.

“# Section 23(2).

"_'1'11 addition to the change in the law discussed in the text, see also s.11 which limits the extent to
which an insurer can exclude, limit or discharge its liability for non-compliance with any term of the
‘eontract (other than a term defining the risk as a whole) which would reduce the risk of loss of a
particular kind, or at a particular location, or at a particular time.

' Section 10(7)(a).

= Section 10(1).

¥ As to which, see s.10(5) and (6).

e, it is the relevant event which must have happened even if the loss is suffered after the breach
has been remedied.

** Section 10(2).

- Section 10(4).

:: See below, para.13-063 et seq.
. I;Efz;:e;n.:‘z:w!e (f;:)rsze [20!2.] _UKSC 63; [2013] [ A.C. 523, the employer was unable
P o s [-;_1324_ [of .tennmatmn because it failed to comply with the procedure laid d
- mn;ﬁon t;m = s . Gisda C%jfl'ﬁﬂ?’rﬂﬂ [2010] UKSC 41: [2010] LC.R. 1475 (effective
g € purpose ofc_!alms under the Employment Rights Act 1996 5.97(1))
¢¢ the changes which will be introduced by the Insurance Act 2015: below, para !8—6[!8

43 .
mcsf. J::;::.:samf; Brown [1996] 1 Lloyd's Rep. 627 at 630, where, because of this “draconian®
equence o) reaclzh, the court refused to hold the “warranty” to be a continuing one k

contract withi i i
mtract within the meaning of an exemption clause in the policy: HfH Casualty & General Insu

Ltd v New Hampshire Insurance Co [2001 i
= g e =y [2001] EWCA Civ 735: [2001] 2 Lloyd’s Rep. 161 at [122]

[958] 1959
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fied. The prime requirement is that the behaviour of the injured party must
-vocally indicate his intention to exercise the option.** For example, a
ice which purports to terminate the contract, but stipulates unilaterally that it
1] continue to be performed on a without prejudice basis is not effective.” A

- of intended termination at a later date if certain conditions are not fulfilled
ot effective unless the threatened termination is then implemented.®

it is rendered unlawful by any subsequent law, or if the insurer WaRS

breach.’” Where it tak
: es effect, the su - . E
automatic. spension of the insurer’s [

Be.:;nc_linns on in_jure_d party’s choice. Although termination d :
in t‘? msqmnf:e situation discussed) on the election of the inju?pefsnds- ;
ﬂa:ﬂti{jﬂmn is Itjo some extent curtailed by the rule that the damages tu o

ed may be reduced if he fails to tak ks
e : ; e reasonable st iticee
i}oss.’ This rule will sometimes put pressure on the injured pa:!’;rst;i[mn
efnfzﬂt:os;:gap wag-_ of mitigating loss is to make a substitute cunu-a .
oing this will often be to put it out of inj -
the injured party”
Eerft?ann th:e c:Id contract. Where this is the case, the making }(}:-fntﬂ: .
d(_m act will involve ti_n? termination of the original one. Thus if a
“:;r(mssed employee mitigates his loss by taking another job he will tj;
. def:ﬂ(gi:::;e accft?fttled his wrongful dismissal as a repudiatory breach -ﬁ
on of the contract of service” 5 Th i
seller, on the buyer’s repudiati i . e atdeei ol
; pudiation, disposed elsewh i
N yer : ere of the subject-
su;s;i tz?:egoica ;l;jﬁl;l‘ed pharty_ 1sthnm under any legal lt:-blig:sltic:-nJ to ..
+ S0 that in this sense he remains free t
: 50 ‘ o choose bety
zﬁ;uszr;:gfanq t?n";l_matmn. But his freedom of choice is limited in thas;e ihe
¥ 1n failing to make such a contract, he will i
damages to which he is entitl bt oF he oy O
ed by reason of breach of the origi '
Conversely, the mitigati e the infureg sars ol
4 gation rules may require the inj party
: Hured :
S:nrftgan;’atce ftr]c:m the party in breach even though it is not in acc:{)rdanc:}
-g. they may require a buyer to accept | ivery,5! '
the mitigation rules agai i e ot e Suure{ich :
: gain do not, strictly speakin i inj
right to terminate, but they d ire hi e Sl '
3 ¥y do require him, having terminated, to i
] 5 ﬁﬂtﬂ
;ce):]atrjcé 'Rr ¥a¥e performance at the original price (subject to df mto‘&
e J;U'ch : ne injured tr;aaml;- does not commit any breach of duty by fai]irgﬁ d
¢w contract, but his failure to do so will red -
he is entitled for breach of igi Bt
_ the original contract, H i \
will, as a practical matter, be i s time in the direiaet ol
: » be restricted, this time in the direction i
> L 'Uf uttin
undgr pressure to accept performance, though subject fo“rel o | .
modifications. N

ce and inactivity. Normally mere “silence and inactivity™®” will not suffice
this purpose, but there is no absolute rule to this effect. Thus in Vifol S4 v
124 a contract for the sale of propane was wrongfully repudiated by the
- and, after receiving the repudiation, the seller made no attempt to take any
the steps which he would have been expected to take for the purpose of
orming the contract,” if he were treating it as still in force. The House of
{ords held that an arbitrator’s finding that the seller had accepted the repudiation

even if the seller’s reaction to the breach could be

was ot wrong in law; for,
ribed as “inactivity”, it was in the circumstances not equivocal since it
y conveyed ta(the buyer that the seller was treating the contract as at an end.

0

, nether nofice” of termination required. The option to terminate will
i commonly be+exercised by giving notice to this effect to the party in breach,’
" and sonfetities such notice must be given, e.g. where the injured party secks the
ith which he has parted under the contract.”’ But there is

w0l property wi
oLiniy no such requirement where “inactivity” suffices for the exercise of the

agtion; nor does notice seem to be necessary where the injured party has put it out
of his power to perform the original contract by making a substitute contract 10

¥ Sookraj v Samareo [2004] UKPC 50 at [17].
:":"'Imfeul'is SA v Lonsdale Sports Lid [2008] EWCA Civ 640; [2008] E-T.M.R. 63. After termination,

the parties may agree to the continued performance of the contract on a without prejudice basis, which
‘may avoid a finding of repudiation by the party serving the notice if it is later found to be invalid (cf.

Federal Commerce Navigation Co Ltd v Molena Alpha Inc [1979] A.C. 75T), and will serve to

mitigate any loss if there is a finding of repudiation.

# Standard Bank FPlc v Agrinvest International Inc [2010] EWCA Civ 1400; [2010] 2 C.L.C. 886.

The wording of the relevant letter in that case (“we will close out ...") does not rule out an effective

*eonditional” termination without the need to take any additional steps.

4 State Trading Corp of India v M Golodet= Ltd [1989] 2 Lloyd's Rep. 277 at 286; Glencore Grain

Rotterdam BV v LORICO [1997] 2 Lloyd’s Rep. 386 at 394, cf below, para.17-079.

% [1996] A.C. 800.

* Such as tendering shipping documents as “a precondition to payment of the price”™: Fitol §4 v
Norelf Ltd [1996] A.C. 800 at 811. Contrast Jaks (UK) Lid v Cera Investment Bank S4 [1998] 2
Lloyd’s Rep. 89 at 96 (failure to take steps to perform another contract with a third party not
sufficient).

™ Notice to a third party may suffice where the defendant cannot be traced: Bell Electric Lid v Aweco
Appliance Systems GmbH & Co KG [2002] C.L.C. 1246 at [30]. A notice of termination is valid
notwithstanding that it refers to a notice of default which is found to be invalid, in circumstances
where it is possible to rely instead on an earlier valid notice of default: Reinwood Lid v L Brown &
Sons Ltd [2008] EWCA Civ 1090; 121 Con L.R. 1 (based on the general rule referred to in

para. 17-062).
' Lakshmijit v Sherani [1974] A.C. 605.

EE::;:ISE lt:f ﬂIE_optiun fo terminate: an “unequivocal” intention. The questio
fac:-ase[: ; ;l_ﬂpnnn to terminate has been exercised has been described as one
- but this description assumes that a number of legal requirements have b

*T Section 10(3).

** See below, para.20-114.
59 :

the(;z;r;:y: :i‘:;—:lr::ﬁc;’;uam-ir iﬁl:-l&'h‘ tJIE:!?C [1981] Ch. 448 at 468. The same result can follow ¥

. Wwork lor the employer “on an entirely diffc is"”

::pudlated contract: Eastbourne BC v Foster [2001] EWCA Civ l)l;'?ll' e:;n(}l v
* See below, para 20-114, R
[

. E:g;‘:n:: I[jlggS;]] l.?ll-_ltoyd‘s Rep. 574 (affirmed [1983] 1 Lloyd’s Rep. 605)

3 oyd's Rep. 605, criticisi : Whi. 511w ing.

b e inlihe Iex:ntlmsmg Strutt v Whimell [1975] 1 W.L.R. 870 for failing

® Kish v Taylor [1912] A.C -
", wlor [1912] A.C. 604 at 617; dgrokor AG v Tradigrain §4 [2000] 1 Lioyd’s Rep. 4978t

&
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