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NATURE OF INSURANCE AND INSURABLE INTEREST

marine risks,* and therefore the passing of this statute still left Insurances gn g
tels against non-marine risks subject only to the common law and accordingly
tered by any prohibition against wagering transactions, i
It has been held that the Act does not apply to indemnity insurances but
contingency insurances which provide for the payment of a specified sum uy
happening of an insured event, such as life and accident policies.®
The Life Assurance Act 1774 was not intended to prohibit wagering, bu o
to prohibit wagering under the cloak of a mercantile document which Purported
i in the form of an ordinary pf
of insurance are within the Act, although not strictly contracts of insurance %

policy made out on a printed form appropriate to marine policies to pay a tota]jg
in the event of peace not being declared between Great Britain and Germany gg
before March 31, 1918, was held to be an assurance within the Life Assurance g
1774, but not within the Marine Insurance Act 1906.1 Contracts not in the for
of a policy are not within the Act, although they may incidentally fulfil some of |
objects of a contract of insurance. 10" An advertisement issued by the proprietg S
a medical preparation called “The Carbolic Smoke Ball” contained a promise to pg
£100 to any person who mi ght contract influenza after having used the bl
Although the acceptance of that offer created a binding contract it was not a
of insurance and therefore not subject to the provisions of the Life Assurance Ag

1774. Lindley LJ said: “You have only to look at the advertisement to dismiss fh
suggestion, 02

When interest must exist. The Life Assurance Act 1774 is very differently
worded from the Marine Insurance Act 1745, Both alike prohibit policies madey
way of gaming or wagering, but here the similarity ends. The Act of 1745 prohibifeg
policies that made “interest or no interest or without further proof of interest Ll
the policy”, and that was construed as requiring the contract to be a contract Dy
on interest subsisting at the date of the loss, and no other interest was required: 1ie
Act of 1774 provides that no insurance shall be made on any event wiicrein the
insured “shall have no interest” and “no greater amount shall be recoversd than the
amount or value of the interest”. Those words have been construed i relation tog
life policy as requiring interest to be shown only at the date of the, contract and as
limiting the amount recoverable to the amount of that inter«gy without any refer-
ence to the interest or amount of interest at the date of the les8.* The Act deals y ith
all contracts of insurance to which jt applies, on exactlthe same footing, and the

% Waters v Monarch Fire and Life Assurance Co (1856) 5 E, & B. 870. As to what may be considered
insurances on “chattels”, see para. 1-042, below.

Siu Yin Kwan v Eastern Insurance Co Ltd [1994]12 A.C. 199 at 211, preferring the dicta of Kerr L1}

in Mark Rowlands Lid v Berni dnns Ltd [1986] Q.B. 211 at 227 to those of Lord Denning MR in Re

King, deceased [1963] Ch. 459 at 485. See paras 1-165 to 1-166, below.

Goad v Elliott (1790) 3 T.R. 693; Paterson v Powell (1832) 9 Bing. 320; Roebuck v Hammerton 1
(1778) 2 Cowp. 737; Morgan v Pebrer (1837) 3 Bing. N.C. 457: Re London County Commercial &

Reinsurance Office [1922] 2 Ch. 67 at 78.

e.g. Roebuck v Hammerton {1778) 2 Cowp. 737.

Re London County Commercig Reinsurance Office Ltd [1922] 2 Ch. 67.

""" Cook v Field (1850) 15 Q.B. 460; C.J. Bunyon, Life Insurance, Sth edn, p.11;
Fire Insurance, 6th edn, p.25. In contrast, the Marine Insurance Act 1745

plied to contracts not in the form of a policy, but in substance amounting
Bird (1777) Cowp. 583,

Carlill v Carbolic Smoke Ball [1893] I Q.B. 256 at 261,
Dalby v The India and London Life (1854) 15 C.B. 365,

[16]

¥

100

Bunyon, Bunyon an
seems to have been ap
to an insurance; Kent ¥
1oz

103

Tue ENGLISH STATUTES

ired in the case of insurances on lives is the same as the mteres.trgzq:gfg
4 f insurance. It seems impossible to give the same \fm g
e c =% 0 hen applied to fire and other risks from that given to the
n§u-ucl1q1; w’sks 104 Tt is submitted therefore that, whatever be the risk t(;‘
e l-l]it:s ‘rhe statute is satisfied by showing interest at the <date 0
R ap]z:l rz)bably the statute will not be satisfied unless the insured
- tonl}',fal';] ]:::ontracl an insurable interest to the extent of the amount
the d;?te : tt ec uired ahenvards, although before the loss, dqes not seerﬁ
J:h]]n H:;:zs :r?:-viso that no contract shall be made unless the insured sha
ee

ni e ; ife of his
have an interest.”™ life policy effected by a creditor on the life o
B nce, a life policy effe ¥ _
s is adc].c:;r xzéniif"eer?ﬂectéd before the debt was legally constituted, and a fire

dobtor woul > 1d be void if effected

debtor w;'u ective purchaser of a house wou

i h ﬁsc::::cﬁzepdrzsginding contract to purchase.'® The hope or prospect of
&

h i Id not seem to be suf-
L8 : during the currency of the policy would 1 . .
obfaining antgztjziﬂtheuho;%e is realised before the loss. A [:}I‘Fj}ll cl{z:l_lse :)l': ; ;32:}3;
ficient even thoug S ce is not fatal to its validity. It is n
.l licy of marine insuran : : ' be inserted on
other than 2 potiCy O f gaming or wagering. It may be
- Aicy is made by way of g ; j
"f&tla;;itl; . zi"ﬁ::u!w in proving interest. The p.p.i. Flla;?z di:]'if i?lﬂgﬁ:gl‘:s‘:';‘;
accoun \J : if ired by the Act o , 4 :
e . f of interest if requ y . _
':?pﬂlﬁmch rr\;tfl 1]:11-:}? together with the general character of the risks, lead to the ir
ch o1t » 108

1 1 107
resistble inference that the policy is an insurance by way of gaming or wagering.
D

i Act itself does not require interest to
e dahtedoi;ucsfs I:;:; l:\fv’?:;lthree?.or I:te that must be shown depends upon the
nmmﬂmm i lar insu'rance in question. If it is on its proper construction an
indemn Dityf i it follows that interest at the date of loss must be shown lqmt-;-;
: msmlan?:].atiou on insurable interest, but not necessarily a Icon_tmmty 0
wﬁ‘om 172 efijme of contract and time of loss.!™ The _rqu: of marine insurance
n"IFaESt bemeer::he contract if possible as a contract of strict indemnity was one s??
I:rwto constt}!:l E:'ud es that, at first, they applied it indiscr_immately to all clagses ot
f‘iIElﬂli§1.-~3|11-m]m;:fa(}'..l.ritr:h}outgcmlsid.;:ring very carefully lhle lz;escﬂu_:la_r I;;?ZZ Sc;f ;I;Eis c{i:if;r;nv
contra i i aling. Thus, in ,in :
Bo.!deras'“fil:a Ezllfrl: ;l;egi:‘;;eggnch %cld that a life policy in ordinary fer(rinﬂ-.;:;
feactad i?}r a creditor on the life of his debtor was a contract of mdell;nntlitg{ea; e
the insured must show interest in the life apd consequent losl»_s &zlﬂ t I:jrus inihary
dropped. That decision was received by the insurance wm_']d witha ; el i
probation, and the companies did not in practice follow it, but pai

i i i he particular type of
ht be construed differently according to t
3 ?"ﬂ)'ﬂﬂc:’-:ﬁgﬁt;i ll?::.:aus]ie?:; $ﬁlied: Bunyon, Fire Insurance, 3rd edn, pp.8-9, but the sugges-
insuran |
i ined in the last edition. ) I
105 'Ih::u“:‘ﬁ :SDL’LL::;:?LIEHJ:HL Edinburgh and Glusgow Life A.ssurcmce_CZe[IIS‘;I‘E] 1 Q.B. 864 ai
appears 1o hold to the contrary, it_ cannot he.supponﬁ:.iiegil?ai—i?;‘mh;\;f —
"% This is a reason for holding that indemnity insurance
029, above. ) -
MR L:nd;n County Commercial Reinsurance Office Ltd [1922] 2 Ch. 67 ;L ?g s i il
1 Phil. Insurance, s.85; Crozier v The Phoenix Insurance (1870) 13 N.B. o E;m;‘m,mw i
v Smn;amna Fire and Life Insurance Co (1883) 11 S.C.R. 212. These T.;.roc L
in view of the decision in Siu Yin Kwan v Eastern Insurance Co [1994] 2 A.C.
insurances are outside the scope of the Act of 1774,
" Godsall v Boldero (1807) 9 East 72.
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12 Oliver v Greene, 3 Mass. 133 (LBOTY; Berry v American Central, 132 N.Y. 49 ( 1892); Joyee v Swani

NATURE OF INSURANCE AND INSURABLE INTEREST

ment of premises confers an interest, the tenant must surely have an interest g
ground.® If his user is for business purposes, he cannot recover for loss of
ness profits consequent upon the destruction of the premises unless he has.
cally insured on such profits. s

(ii)  Liability to pay rent. Even assuming that possession alone is not suffi
if the tenant is liable to pay rent during the remainder of the term, notwithsta ndi
the destruction of the premises, his interest in respect of his right of occupation w
be greater than it would be if under the lease the liability for rent ceased. In E a
a tenant, apart from express stipulation in the lease and the provisions of the
Damage Act,* remains liable for rent, notwithstanding the accidental demg
of the premises.*” In Scotland a tenant may abandon his lease and avoid fu

ability for rent if the fire was not caused by his own fault and has done such ¢
age as to render the premises for a substantial time practically useless for
purpose for which he took them.5 If a tenant’s liability for rent ceases, his ip
est in respect of his right of occupation is comparatively small and the mea

it would probably be the difference between the rent he was previously paying
the rent which he would have to pay for similar premises elsewhere, calculated
the remainder of the term, and the cost of removal. In Mark Rowlands Lid v B
Inns Ltd>* it was held, obiter, that a tenant had an insurable interest in prem
even when under the terms of the lease he was relieved from liability to pay re
and for so long as the premises were unable to be occupied consequent on the ges
currence of an insured peril 510 :
(iii)  Liability to repair. A tenant may also have an insurable interest by reasor ‘!
of his liability under the lease.s"! If he has convenanted to repair, he has an imem“'
to the extent to which he may become liable on the covenant.'2 and if he 4
convenanted to insure he has an interest, because if he does not insure he-Wil be {

™ Castellain v Preston (1883) 11 Q.B.D. 380 at 400: Schaeffer v Anchor Mutual 11 elva 652 {1901}
A tenant’s claim may well not be limited to the marketable value of his lease: seoSimpson v Scok:
tish Union Insurance (1863) 1 H. & M. 618 at 628. But possession alone (003 apt confer an
est under Scots law: Fehilly v General Accident Fire and Life Assuranc? Conp Lid, 1982 S.C. 16
Aberdeen Harbour Board v Heating Enterprises Ltd, 1990 S.L.T. 4145 !

5 Re Wright and Pole (1834) 1 Ad. & EL. 621: Menzies v North British Ihsurance Co (1847)9 D. 694,

% War Damage Act 1943 (6 & 7 Geo. 6, ¢.21); Landlord and Tenant (War Damage) Acts 1939

1941 (2 & 3 Geo. 6, ¢.72, and 4&5 Geo. 6, c.41). 1

T Marshall v Schofield (1882) 47 L.T. 406; Matthey v Curling [1992] 2 A.C. 180; Cricklewood

Property v Leighton [1945] A.C. 221.

% Duff v Fleming (1870) 8 M. 769; Allan » Markland (1882) 10 R. 383; Fehilly v General Accident
Fire and Life Assurance Corp Ltd, 1982 8.C. 163 at 169.

. Mark Rowlands Ltd v Berni Inns Lid [1986] 1 Q.B. 211.

Reliance was placed, unusually, on the broader expectation test of insurable interest said to have beei

propounded by Lawrence I in Lucena v Craufird (1806) 2 Bos. & P. N.R. 269 at 302 but it is "

ted that the decision is correct because the tenant still retained his legal estate and hence his right’
of occupation. Of course, as stated above, the measure of his interest would be comparatively small
if he were claiming a share of the policy moneys, but this was irrelevant on the facts as the tandlord

was obliged to insure and to reinstate with the policy moneys. See Glengate-KG Properties V.

Norwich Union Fire Insurance Society [1996] 1 Lloyd's Rep. 614 at 624 per Auld LJ and para.]-

118, above.

31 Bowen LT in Castellain v Preston (1883) 11 Q.B.D. 380 at 400.

-l

(1864) 17 C.B.(N.S.) 84 at 104.
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INSURABLE INTEREST IN PROPERTY

r the loss as damages for breach of his cc_wenan_t.s"" Whe_re the If:ssees of a

having covenanted to keep the premises in repair :_md to ]ESI:“E’ insured | as
s on colliery plant “this to insure all their wgrkmg mtcres_t , it was h:_:!d ;1 131.}
d an interest to the full value and that the _nsk was §uﬂic1ently described.

bly a lessee liable on a covenant to repair CUl.llld insure gene_rally on tl}e

without specifying his interest unless the conditions of the policy expressly
-d the interest to be stated.

The landlord has an insurable interest as a reversiqner. and this is not
ished by the fact that the premises are not in his occupation and are let for a
f years. In addition, he is obliged to undertake rE:;_.'ta]l’S—I:I the case of _cerlalg
s of dwelling and lease by virtue of statutory regulations®'* and he may in suc
insure to the full value on that ground also. Wherever the IandIord is liable

ir, his claim on the policy is not limited to the value of the reversion. Where

ﬁetenaﬂt is liable to repair, there is a risk that he may nonetheless be insolvent,

and the landlord may effect his own insurance to th_e full value of the premises.’!®
such a case, hOwever, the principle of subm_galmn may operate to enz?ble the
jandlord’s ingwers to pursue the Iand}nrd’s_: rights under _the Iease'agamst ﬂ'lF
tenant 5" Whicre the lessor has covenanted to insure the demised premises for their
mﬂ' statement value and to lay out the insurance p}'occeds on reinstatement of
{be huilding, he has an insurable interest in the premises up to the full reinstate-

it Cost. 'S

Mortgagor and mortgagee. A mortgagor of land has,l as owner of the equity of
féﬂemption, an insurable interest to the full value, notwithstanding the mqrtgaghe.
He may be hopelessly insolvent and !1avc no prospect of ever redeeming the
security, but so long as he has the equity of redemption the loss m.‘ the property
means a reduction of his assets to the full value, and therefore he has interest to that
extent.’!” _ .

_ Evenifa mortgagor has sold his equity of redemption, he has by reason of his

' personal covenant an interest to the extent of the debt charged upon the property

because the loss of the property destroys the possibility of the debt being satisfied

113 ; W 3 : Lawrence v St Mark's

5 Heckman v Isaac (1862) 6 L.T. 383; Bartleti v Walter, 13 Mass. 267 ( !8.163. )
Fire !n.f:rcm:'e, 43 Barb. 479 (N.Y., 1865); Fehilly v General Accident Fire & Life Assurance Corp,
1982 S.C. 163; Aberdeen Harbour Board v Heating Enterprises Ltd, 1990 5.L.T. 416. A covenant
to insure against loss or damage by fire with a named company or class of companies is a covenant
1o effect such a policy as was usual at the date of the lease or as might fram time to time become
usual during the currency of the lease. Prima facie, such a covenant dmf not obl:gg the covena.nm;
to insure against war risks: Enlayde Ltd v Roberts [1917] 1 Ch. 109%; L;p,_iafm_r Hitchens [1918] 2
K.B. 48. A covenant to insure in a named office “or in some other res_poamhle insurance ofﬁcg to be
approved by the lessor” does not confer any option on the lessee if the lessor withholds his ap-
proval, which he is entitled to do without giving any reason: Tredegar v Harwood [1929] A.C. 72

% Imperial Fire v Murray, 73 Pa. 13 (1873).

¥ Landlord and Tenant Act 1985 s.11.

18 Hobbs v Hannam (1811) 3 Camp. 93; Collingridge v Royal Exchange Assurance (1877) 3 Q.B.D.
173.

13 Darrell v Tibbitts (1880) 5 Q.B.D, 560; Castellain v Preston (1883) 11 Q.B.D. 380 at 406. But see
para.24-097, below.

8 Lonsdale & Thompson Ltd v Black Arrow Group Ple [1993] Ch. 361 at 368.

1 Smith v Lascelles (1788) 2 T.R. 187; Smith v Royal Insurance (1867) 27 U.C.Q.B. 54; Insurance

Co v Stinson, 103 U.S. 25 (1880).
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COMMENCEMENT AND TERMINATION OF RISK Risk CoMMENCING UpPON PAYMENT OF PREMIUM

4.4 or where in any circumstances the insured is justified in believing, from
.+ the insurers say or write, that payment of the premium is not necessary at that
4t or that it has been paid even if this is not so.** o
renewal premiums are habitually accepted by the insurers aﬂenj the expiration
the days of grace, the insured may well be able to rely on their conduct as a
of the conditions for payment,* but it is always open to the insurers to notify
od that in future they will insist on payment within the time laid down, and
at will defeat a subsequent plea of waiver.® .
a general rule, unless the insurers commit or omit some act whereby the
ed has just grounds to believe and does believe that the contract will be made,
inued or restored without payment of premium, there is no waiver or estoppel.*

its agents, yet if it is a completely executed deed, “sealed and deliveregn g
company is estopped from denying the receipt of premium therein acknowleds

That decision was distinguished in a later case in the Privy Council—ywh,
was held that the receipt clause in the particular policy then under considg
ought to be read as merely a matter of common form, and when taken in cop
tion with an emphatic condition, that the company should not be liable in re
of loss until the premium “is actually paid”, could not reasonably be reg
conclusive evidence of actual payment.3

In the United States it has also been held that, even where the policy has
delivered to the insured, the acknowledgement of receipt of the premium js

conclusive when it is coupled with the condition that there shall be no insy Ang : II actual delivery of a policy to the insured without demanding payment of the
until the actual payment of the premium. mium may constitute a waiver notwithstanding that the condition is contained
In Canada it has been held that where a policy which acknowledges receipt o | inthe policy as delivered.* Where the usual practice is to insist upon payment of

the premium, and contains a condition suspending the risk until payment of the fig h
premium, is executed and delivered to an agent of the company to exchange agaj
the premium in cash, the company is not estopped from alleging non-payment gf
the premium.3 3

It will be noticed that the doctrine applies only to policies under seal, but
thought that the recital in a Lloyd’s policy that the premium has been paid
have the same effect as in a policy under seal, since the underwriter looks for
ment fo the broker, to whom he allows terms of credit. Failure of the insured to
the broker is irrelevant, since the broker cannot cancel the contract without thy
authority of the insured.

remium against the delivery of the policy, a departure from that practice by
ering the policy without demanding payment may justify the insured in believ-
that the prepayment condition will not be insisted on. The question may be
er the delivery was made on such terms as to imply a giving of credit without
ice to the\itnmediate validity of the policy.*
" That is aguestion of inference from the facts proved. Probably the bare fact that
iquu:g.r was-actually delivered to the insured would not be evidence upon which a
ing-betld be made that a condition in the policy requiring prepayment of the
ﬁém;mn was waived,*® but very little more might be sufficient; as, for instance, the
tact that the insurers usually did insist upon payment before delivery.*
. ~ A condition in a preliminary contract requiring prepayment of the premium
Estoppel by deed as against an assignee. Although acknowledgement of * would be waived by delivery of a policy which contained no such condition, and
receipt of premium contained in the policy may not be conclusive evidence of ina case in the United States® where the company’s policies contained the condi-
ment as against the insured, yet, if the policy is under seal, the insurers will b tion and there was an oral contract to insure, the court held that the fact that the
estopped, as against an assignee for value without notice of non-payment, fom company had previously issued policies to the same insured without demanding
denying the payment of the premium so acknowledged to have been paid 3" prepayment was evidence of the condition having been waived.

. ] ~ In considering the authorities on the waiver summarised above, it is important
Waiver of prepayment condition. Besides estoppel by deed, the insirers may

be estopped by their conduct from relying upon the condition for prépayment of
premium—in other words they may expressly or impliedly waiy@\t;as a cond
precedent to liability. Generally, an unequivocal act leading ¥heufisured to beli
that the contract will be effective without payment of premitimamounts to a wai
of the condition.?® Thus, for instance, the insurers will be held to have waived
ment of the premium where credit is given.® or a negotiable instrument taken

B Masse v Hochelaga Mutual Insurance Co (1878) 22 L.C.1. 124; London and Lancashire Life As-
surance Co v Fleming [1897] A.C. 499, where, however, the insured failed to meet the terms on
which the note was taken.

Benson v Ottawa Agricultural fnsurance Co (1877) 42 U.C.R. 282; Farguharson v Pearl Assur-
anece Co Ltd [1937] 3 AILER. 124.

Re Economic Fire Office Lid (1896) 12 T.L.R. 142.

‘Peppit v North British and Mercantile Insurance Co (1878) 13 N.S.R.(LR. & G.) 219.

Laing v Commercial Union Assurance Co (1922) 11 Lloyd’s Rep. 54; Redmond v Canadian Mutual
 Aid Association (1891) 18 Ont.A.R. 335.

Eguitable Life Assurance Society v McElroy (1897) 83 Fed.Rep. 631; Stare Life v Murray (1908)
159 Fed.Rep. 408,

* Roberts v Security Co [1897] | Q.B. 111; Boehen v Williamsburgh Insurance (1866) 35 N.Y. 131;
Trustees of First Baptist Church v Brookiyn Fire (1859) 19 N.Y. 305; Washoe Tool Manufacturing
Co v Hibernia Fire Insurance Co (1876) 7 Hun. 74, affirmed 66 N.Y. 613; Hodge v Security Co of
New Haven (1884) 33 Hun. 583; Mutual Reserve Life Insurance Co v Heidel (1908) 161 Fed.Rep.
535.

3 Roberts v Security Co [1897] 1 Q.B. 111. See para.5-010, above, for a suggestion for avoiding this
result by means of a resolution of the board of directors.

B Equitable Fire and Life Office v The Ching Wo Hong [1907] A.C. 96.

3 Sheldon v Atlantic Fire & Marine Insurance Co, 26 N.Y. 460 (1863).

3 Western Assurance Co v Provincial Assurance Co (1880) 5 Ont.A.R. 190. ]

3 Xenos v Wickham (1867) L.R. 2 H.L. 296 at 319. Section 54 of the Marine Insurance Act 1906
provides that where a marine policy effected on behalf of an insured by a broker acknowle
receipt of the premium, such acknowledgment is, in the absence of fraud, conclusive as be
insurer and insured, but not as between insurer and broker,

¥ Law of Property Act 1925 s.68.

*  Bragdon v Appleton Mutual (1856) 42 Me. 259; Sheldon v Atlantic Fire (1863) 26 N.Y. 460; O Brieit
v Union Insurance (1884) 22 Fed.Rep. 586; Supple v Cann (1858) 9 Ir.C.LR. 1; Bodine v Exchange
Fire Insurance Co (1872) 51 N.Y. App. 117,

¥ Prince of Wales Life Assurance Co v Harding (1858) EB. E. & 183.

[156]

Farmum v Phoenix Insurance Co (1890) 83 Cal. 246.

Egquitable Fire and Life Office v The Ching Wo Hong [1907] A.C. 96; Wood v Poughkeepsie (1865)
JINY. 619,

Miller v Life Insurance Co (1870) 79 U.S. (12 Wall.) 285, where the policy also contained no condi-
tion requiring payment of premium as a condition precedent to operation of the policy.

Church v La Faverte (1876) 66 N.Y. 222.

[157]
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SALVAGE PREMIUMS

}’ng premiums, it was held that they did not acquire a charge on the policy by
ing out of their own pockets.® Not only are trustees entitled to a charge in - g
of disbursements for premiums paid out of their own pockets, but they ma ‘
like charge to others who advance the premiums at their request.*! Y e
It has been said that if the trustees have trust funds available for the prem;
they cannot charge the policy by borrowing from strangers any more than th,
by paying out of their own pockets*2: but, on the other hand, if a trustee reqey {
bcn‘eﬁciar_v of the trust to pay the premiums, the beneficiary has a charge o
policy even though there are available funds in the possession of the trustee 4 b

Payment by beneficiary of trust. There is some authority for saying that
beneficiary of a trust pays the premiums in default of the person who ought top
them, he is entitled to a charge even though he did not act on the request of
trustees*; but there seems to be no reason why a beneficial part owner under a t
should have any greater right to an indemnity than a part owner at law, and therefora
the better opinion seems to be that only in the case of joint tenancy or tcnancy'
c-:)gu'non l;;s a beneficiary the right to contribution against the other beneﬁcia:iﬁé
s : =
trust:::_]:-‘ en he has no lien on the policy unless he has acted by request of the
Where a person has an interest in a policy under an assignment which is void-
able, as in the case of a voluntary assignment which is voidable by the assignur‘s:
trustee in bankruptcy, the premiums which he has paid before the date when the as.-
signment is avoided constitute a first charge on the policy moneys.* Equity makﬁ
guch a charge a condition of the right to have the assignment set aside against an
innocent holder.#

Lien on policy. Any person can, by contract with the beneficial owner of a policy,

acquire a right to recover the premiums which he has paid to keep it on foot, and

his contract may give him a charge on the policy for that purpose.* Once a lien.as
been acquired he can keep the policy on foot for his own benefit, and add the fiusher
premiums to the charge,* and he may, by requesting others to advahce the
premiums, give them a charge upon the policy, since that is the same/as if he had
borrowed the money and assigned his security. .

Scots law. The law of Scotland with regard to salvage premiums has developed
in some respects differently from the law of England. It is now beginning to acquire
a cunce_pmal and linguistic coherence which was hitherto lacking. The trend of more
recent judicial authority has been to consider. as a general question, whether one

McElray v Hancock Mutual Life Insurance Co (1898) 88 Md. 137,
0 Clack v Holland (1854) 19 Beav. 262.
W Clack v Holland (1854) 19 Beav. 262.
4 Clack v Holland (1854) 19 Beav. 262.
:3 godddv Moorhouse (1874) L.R. 19 Eq. 69.
¢ urridge v Row (1842) 1 Y. & C.Ch. 183; Re Tha
b ek rp (1852) 2 Sm. & G. 578n.
‘f West v Reid (1843) 2 Hare 249; Edwards v Martin (1865) L.R. 1 Eq. 121.
Y1 West v Reid (1843) 2 Hare 249; Edwards v Martin (1865) LR. 1 Eq. 121
s Aylwin v Witty (1861) 30 L J.Ch. 860. '
4 Avlwin v Winty (1861) 30 L.J.Ch. 860.
0 Aylwin v Witty (1861) 30 L.J.Ch. 860.
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GENERAL

has been unjustifiably enriched at the expense of another party without there
o a legal ground which would justify him in retaining that benefit.*'
the appropriate remedy to recover a sum paid to keep in force the policy of
e is eCOMpense, as is illustrated by earlier case law. and the awarding of this
v does not depend upon an express or implied request by the policyholder.*
tair speaks of recompense as “a most natural obligation” giving rise to “the ac-
de in rem verso whereby whatsoever turneth to the behoof of any makes

”» 53

tion in 12w ‘ :
pim liable for recompense, though without any engagement of his own
" All that is necessary to lay a foundation for a claim for the recovery of the
premiums paid is either that the premiums have been paid with the direct intention
' of benefiting the owner of the policy, but without any intention of making a gift of
' fhe premiums, Ot that the premiums have been paid in the bona fide belief that the
Jicy belonged to the claimant, or that the claimant, having a partial interest in the
“solicy, has found it necessary to pay the premiums both for his own benefit and that
of the owner.®
~ Where a husband and wife had joined in an assignation, in security for the
husband’s debts, of a policy effected by the husband under the Married Women's
Policies of Assurane {Scotland) Act 188055 for the benefit of his wife, the assur-
ance company raised a multiplepoinding in which the claimants were the widow
and the assigne&s il security. Lord Mackenzie held that the assignation was invalid
in that it w@d\inconsistent with, and amounted to an attempt to revoke, the ir-
revocabld sidfutory trust contained in the policy.®®

Sincthie assignees had paid the whole premiums on the policy since the date of
the hssignation in the belief that the assignation was valid, they were nevertheless
{ntitied to be recouped the money expended by them. Accordingly, he held that they
were entitled to be paid out of the policy moneys a sum equal to the total amount
of the premiums paid by them with interest at five per cent on each premium paid
from the date of payment thereof and that the widow was entitled to the balance of
the policy money.*

Where a policy effected by a husband on his own life was assigned by him to
trustees in trust to hold the policy money and pay his widow the interest thereon
during her life and thereafter for the benefit of the children of the marriage, and the
husband covenanted to pay the premiums, he, after paying a number of premiums,
became bankrupt, and thereafter until his death his wife’s father and later his wife
herself paid the premiums for behoof of the trust and in order to prevent the policy
lapsing. It was admitted that the widow paid the premiums in the expectation of
recovering them on maturity. After the husband’s death the widow brought an ac-
tion against the judicial factor appointed by the court as trustee to administer the

st Dollar Land (Cumbernauld) Lid v CIN Properties Ltd 1996 S,C. 331 at 348-349 per Lord Cullen,
and applied in the seminal case of Shilliday v Smith 1998 5.C. T25.

2 Edinburgh and District Tramways Co Ltd v Courtenay, 1909 8.C. 99; Varney {Scotland) Lid v
Lanark Town Council, 1974 8.C. 245; Lawrence Building Co Ltd v Lanark County Council, 1978
S.C. 60; Christie's Executor v Armstrong, 1996 S.L.T. 948,

33 1D, Stair, Stair: Institutions of the Law of Scotland, 5th edn (Bell and Bradfute, 1832). 1.8.6 and 7;
1. Erskine, Erskine: An Institute of the Laws of Scotland, 8th edn (Bell and Bradfute, 1871). 3.1.11;
G.W. Bell and W. Guthrie, Bell, Principles of the Laws of Scotland, 10th edn (1899), 5.538.

® Morgan v Morgan's Judicial Factor, 1922 8.L.T. 247.

% Married Women's Policies of Assurance (Scotland) Act 1880, 43 & 44 Vict. ¢.26.

% Following Beith's Trustees v Beith 1950 S.C. 66, this aspect of the decision can no longer be
regarded as correct.

% The Edinburgh Life Assurance Co v Baldersion 1909 2 8.L.T. 323.
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WARRANTIES AND OTHER PoLiCY TERMS

policy could be cancelled for misrepresentation notwithstanding that there woulg
also be a breach of warranty,*! but it may be said in answer that the insurers shoylq |
be held to the parties agreement and that the insured’s statements must be treated

as terms of the contract.

It is also possible that the insurers may repudiate the contract of insurance wrong-
fully, before any claim has arisen upon it, by refusing to accept further premiumg
or by asserting, without any good cause, that it is invalid for breach of warranty o,
for that matter, illegality or non-disclosure. The rights of the insured are thep
determined by the ordinary principles of the law of contract. The insured may ac-
cept the repudiation as an anticipatory breach of contract and sue for damages. The
measure of damages would depend on the nature of the policy. In the case of a life
policy the measure would probably include the present value of the disputed policy
having regard to the contingency upon which the sum is to be payable and to the
amount of the future premiums. On the other hand, the insured is not bound to ac-
cept a repudiation by the insurers and may, in appropriate circumstances, continue
to tender the renewal premiums until the maturity of the policy. If this course is fol-
lowed the insured will in all probability desire to obtain a declaration that the policy
is valid and still subsisting. The award of this remedy is discretionary and depends
upon the circumstances of the particular case, but two factors may be mentioned,
First, there must be a dispute concerning the validity of the policy before the court
can entertain an action for a declaration. Thus, in one case the insurers denied the
validity of a life policy after being told that a condition in the policy had been
broken. The insured demanded the return of premiums paid after the date of the
breach. He did not assert the validity of the policy until after a considerable interval
when he amended his statement of claim a few weeks before the trial to include an
alternative claim for a declaration that the policy was valid. It was held that the
insured could not claim the declaration.®®2

Secondly, the court may be of the opinion that the action for a declaration is
premature and that injustice might be done to the insurers if the declaration wert
granted. In Honour v Equitable Life Assurance* the office had refused a rencwal
premium on a life policy on the ground that the policy was effected withoutniier-
est in the life insured and had been obtained by fraudulent misrepresentation. The
court was of the opinion that the insured’s action for a declaration that the policy
was valid and subsisting was premature inasmuch as the office mightywHen the life
dropped, be in possession of information which they had not therand could not for
the moment entertain. In that case the court was prepared to distniss the action for
a declaration of the validity of the policy on the defendants’ undertaking that in case
any action should be brought on the policy they would not rely on the non-
payment of the subsequent premiums on the due dates as a defence to the claim.

(e) Waiver

We have seen that the breach of a term of the policy by the insured gives the
insurer a remedy which varies according to the status of the term which is broken.3*
Circumstances may arise in which the insurer is held to have waived the right to

enacted as the Third Parties (Rights against Insurers) Act 2010; see Ch.31 for discussion thereof.
1 Smith v Grand Orange Lodge (1903) 6 Ont.L.R. 588.
H#2 Sparenborg v Edinburgh Life Assurance [1912] 1 K.B. 185.
Y Honour v Equitable Life Assurance [1900] 1 Ch. 852.
34 See paras 10-006 (collateral stipulation), 10-011 and 10-093 (condition), and 10-090 to 10-092 (war-
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~ exercise that remedy as a result of his conduct either before or, more frequently,

after the breach by the insured. In order to appreciate how the do‘cn"l_nevuf waiver
applies to breaches of policy terms it is first necessary to consider its juristic basis.
“Waiver” is not a term of art™** and has been criticised as vague.*** In the present
context it means the abandonment or relinquishmeqt of aright ora def‘enf:e which
may occur as the result either of an election by the insurer or of the creation of an
estoppel precluding him from reiy}ng upon his contr_acrual nghts._ against the
insured.>*’ Election arises where the insurer becomes entitled to exercise a right on
the commission of the insured’s breach of contract, and he must decide whether to
do so. An example would be the right to avoid the policy in rel@ance_ ona f'u_rfeiture
clause. ™ If the insurer is aware of the facts which create the rlght in question aqd
(though this is not completely clear) is also aware of his legal n_ght, and he acts in
such a way as clearly to evince a decision to relinquish it, he will be held to have
elected not to exercise it against the insured, and that election is iITE‘VF}C:-lb].E‘.-"ﬁ The
time may come when the law will deem him to have elected to exercise or t_o_fmgu
his right, as the case may be, when he takes no action to communicate a decision.??
Election is to be contrasted with equitable, or “promissory”, estoppel. Where a
person who pogigsses a legal right or defence against another .unequimcally
represents by @deds or conduct that he does not intend to rely upon it, and the other
acts, ér fiesists from acting, in reliance on that representation, the represen-

tor will(Bg estopped from enforcing his legal rights inconsistently with his
renreseniation to the extent that it would be inequitable for him to do 0.3 Where_as
eledtion requires a party to have knowledge of the facts which create a right exercis-
{ihl¢’by him (and, at least possibly, knowledge of the legal right) before he can be
Held to have made an election in respect.of it—the principle of equitable estoppel
does not require any particular state of knowledge on his part, although it is submit-
ted that in practice it will be difficult for an insured to make out the elements of an
gquitable estoppel against an insurer unless the latter is known to be aware of the
insured’s breach of contract. Another point of distinction is that an election, once

ranty), above.

Banning v Wright [1972] 1 W.L.R. 972 at 981, per Lord Reid.

Ross T. Smyth & Co v Bailey [1940] 3 All E.R. 6 at 70, per Lord Wright, approved in Banning v

Wright [1972] 1 W.LR. 972.

P. Samuel & Co v Dumas [1924] A.C. 431 at 442; Kammins Ballrooms Co v Zenith Invesiments

(Torquay) Led [1971] A.C. 850 at 882-883; Telfair Shipping Corp v Athos Shipping Co 54 [1981]

2 Lloyd’s Rep. 74 at 87-88; Motor Qil Hellas SA v Shipping Corp of India [1990] 1 Lloyd’s Rep.

391 at 397399, This statement of the law was cited with approval by the Privy Council in Diab v

Regent Insurance Co Lid [2007] 1 W.L.R. 797.

3¢ Croft v Lumley (1858) 6 H.L.Cas. 672 at 705; Matthews v Smallwood [1910] 1 Ch. 777: Kammins
Ballrooms Co v Zenith Investments {Torguay) Ltd [1971] A.C. 850 at 833.

3 Mortor Oil Hellas SA v Shipping Corp of India [1990] 1 Lloyd’s Rep. 391 at 399. It is not necessary
that the insurer should subjectively intend to excuse the breach of contract—Compagnia Tirrena As-
sicurazioni v Grand Union [nsurance Co [1991] 2 Lloyd's Rep. 143 at 153, 154. Nor is it neces-
sary for the insured to prove reliance upon the insurer’s decision (Compagnia Tirrena As-
sicurazioni v Grand Union Insurance Co). As to whether the insurer needs to have knowledge of
its legal rights, see Peyman v Lanjani [1985] Ch. 457 and, more recently, Bhopal v Sphere Drake
Insurance Ple [2002] Lloyd’s Rep. LE. 413.

3 The “Laconia” [1977] A.C. 850 at 872; Moror Oil Hellas S4 v Shipping Corp of India [1990] 1
Lloyd’s Rep. 391, 398.

31 Kammins Ballrooms Co v Zenith Invesiments (Torquay) Lid [1971] A.C. 850 at 883-884: Motor Oil
Hellas SA v Shipping Corp of India [1990] | Lloyd’s Rep. 391 at 399. This type of estoppel can be
traced back to Hughes v Metropolitan Railway Co (1877) 2 App.Cas. 439 via Central London
Property Trust v High Trees House [1947] K.B. 130.
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vitiating the policy cannot
which hold that, once it

grounds of public policy

and said:

“The statute having made the exportation of and trade in naval stores, contrary to the king’s
tion, illegal, impliedly avoids all contracts made for protecting the stores so exported.™s

The idea that the navigation statutes contained such an implied prohibition, op
public policy compelled such insurances to be avoided, may well have h,
reinforced by a consideration of 5.4 of the Convoy Act'” which expressly ay ; : :

thrfrif?surance on a vessel whi}::h, contrary to i};e Act, i_ailed a{o]ne '.I:]Pll;out}cr:onv ) . jggsion at least suggests that the insured under a policy of motor insurance does

is explanation is not, however, entire y satisfactory. In the later cages op

Cunard v Hyde * Wilson v Rankin® and Dudgeon v Pembroke™' it was ma L
clear that the insurance was avoided only if the insured was privy to the i _
ment of the relevant Act of Parliament, and that it was valid if he did not know
this, This emphasis on the insured’s intention to break the law as the vita] factorin
now be supported in the light of modern autho;
is shown that a statute actually prohibits a particular ty
of contract from being performed as opposed to merely exacting a penalty fo
something done in the course of the transaction, it is irrelevant whether the claim.
ant intended to break the law or not. 32 !
It is enough that the contract as performed was one which was prohibited by-"'
statute, and, presumably, this reasoning would apply to a contract prohibited op.
by the common law. It follows that the nineteenth-
century marine insurance cases were not decided upon rules of public policy and’
illegality as these are understood today.
The best explanation of these decisions, it is submitted, is that suggested by the
Marine Insurance Act 1906, which provides in s.41 that the insured under a marine
policy impliedly warrants that, so far as he can control the matter, the adventure
upon which insured property is bound shall be carried out in a lawful manner. Such "¢
a warranty explains the importance attached to the insured’s knowledge of the il-
legality in the later cases where, in some instances, the courts were not at all certain
whether the statute in question was intended to affect the insurance directly, oreven

to prohibit the voyage.

wrong to apply the same rule b
such warranty will be implied,

3

If we are right in suggesting that the maritime insurance cases cqnfeming il-
legal user depend upon the implication of a warranty of legal user, it would be quite
y simple analogy to non-marine poticies; where no
as has been decided in a non-maiiny tase 5

ILLEGALITY Craivs TAINTED BY ILLEGALITY

own* tractor was held covered under a policy expressed
i .Leggatfif;: iph(;;nit :an; ?;;Lg used with not more than two trailers attached to
> ﬂi?er?lred took it on the highway with two laden trailers attached, contrary to
e ’gs of the Road Traffic Act 1930, and he was prosecuted for using it when
B :t)covered by an effective insurance policy. It was held that the insurance
A = effective and not void as contrary to public policy, and th_at the insurers
Bﬂgeaaound to indemnify the insured for liability incurred to a third party. This

smpli er of the insured vehicle in terms similar to those
e mzpllfegg mﬁ?ﬁ?&gﬁ: Act, and shows clearly that snmelhiqg more than
:;;;gtemporary illegal user of property has to be shown before an insurance on
s wi . ceable. o
{ﬂs wlthou})rfl;?;e;;nﬂgzﬂ::{:::fi;e plaintiff claimed under an all-risks policy in  14-016
- —.-m E;u;f? éoads stolen whilst in Germany on a “sale or return” basis. At the request
mpec ustomer the plaintiff had issued a false invoice showing a value lower than
o value of the goods. This gave rise to an offence under German law. It was
gﬁhit the policy was not subject to an implied warranty as to the ]egatl;_'ty i:;f itri:f
venture. Furtherrdote, there were no other grounc_ls to refuse 1o enforce the ¢ _a m.
e la‘intiff didhot need to rely on its reprehensible cnndupt m_urder to prove its
:rh? 1 nor hid it'derived any tangible benefit from the false invoice. The receipt of
ﬁﬁ'surmcf. proceeds would not enable the p]ail}rif'f to derive a benefit fn;:;l én::e{
In thes= citeumstances the defence of illegality falled. Kerr LJ statt_:d (at ];d 2 ) z;‘_
ﬂyev turpi causa defence ... applies if in al_l ti}e circumstances it wou 5 ';: an :?se
1'r'n:ni to the public conscience to grant the plaintiff the relief which h_e see hﬁf l?lt‘if; S
3-]8 court would thereby appear to as;»list or t’:pcourage the plaintiff in his illeg

in similar acts™. o _

‘3t“II-IEI-:I-I-::JE:W?v.;rt ci: ].ltfzobl:;rfagrf)ﬁ'g;e;':vier,ﬁ’ Lord Sumption commented that this j‘pubhc 14-017
cnnscien-:e‘z test had been “decisively rejected by the House of La:)rd.sh in Tx::ffi:a»tr
Milligan [1994] 1 AC 340™. Lord Sumption also noted at [16]-1 ?3}, hmt'.]rlev ,rrect
their Lordships in Tinsley v Milligan were divided on ':vhat .shaz : e ;eﬁ ?:?em]
test. One approach was a rule which would bar any claim tainte 13' a sulh “mh;j
close factual connection with the illegal purpose. Another approac 'fwtis le' t
ance test”, the effect of which was that the claim was barre_d only i g g C augiltls
needed to rely on (i.e. to assert, whether by way of p}ea@mg or E.Vl ?nc? >
which disclosed the illegality. As stated by Lord Sumption in Laboratoires ferwﬂ_
at [18], “[b]oth [approaches] are intended to exclude those consequences of an

Parkin v Dick (1809) 11 East 502 at 503.
Convoy Act Geo. 3, ¢.57.

See Camden v Anderson (1798) 1 Bos. & P, 272 at 274.
Cunard v Hyde (1858) E. & E. 70: (1859)2E. & E. 1.

Wilson v Rankin (1865) L.R. | Q.B. 162.

Dudgean v Pembroke (1874) L.R. 9 Q.B. 581. The privity of the insured was made the decisive fac-
tor in two cases decided at the end of the Napoleonic Wars on breaches of the Convoy Act Geo. 3,
.57 (Carstairs v Allnutt (1813) 3 Camp. 497; Meicalfe v Parry (1814) 4 Camp. 123).
St John Shipping v Rank [1957]1 1 Q.B. 26
Shaw v Groom [1970] 2 Q.B. 504. Contracts prohibited by law were described as a “rather special
case” by Lord Sumption in Les Laboratoires Servier v Apotex Inc [2014] UKSC 55; [2015] A.C.
430 at [25]. The analysis of the St John Shipping case by the Court of Appeal in ParkingEye Ltd v

Somerfield Stores Lid [2012] EWCA Civ |

who intended from the outset to perform a contract in an illegal manner.

Cunard v Hyde (1859) 2E. & E. 1.

Euro-Diam Ltd v Bathurst [1990]1 Q.B. 1.

legal act which are merely collateral to the c_laim. Neither makes Fhe _apphcatmfn ﬂc:f
the illegality defence dependent on a value judgment about the 51gnlﬁc§1111ce tn L i:
illegality or the consequences for the parties of barring the §Ia1_m. s neltrt-.?r ni -
discretionary in nature. Neither of them is based on achieving %Jropc- éos y
between the claimant’s misconduct and his loss ...”. However, at [20] Lor hurnp
tion noted that the Law Commission made little secret of its preference for the ap-
proach of the Court of Appeal in Euro-Diam (above). Whilst Lord Sumlptlaon wda:
eritical of this approach (see [20]-{21]), the reader is referred to fon.1, akan e
above in relation to the apparently (or potentially) different approaches taken i
other recent judgments in the Supreme Court.

7 at 283 et seq.; drchbold v Spanglett [1961] 1 Q.B. 374

338; [2013] Q.B. 840 was in relation to the issue of a party 3 B P —
ggate v Brown .L.R. 281.

* Euro-Diam Ltd v Bathurst [1990] 1 Q.B. 1. B

7 Laboratoires Servier v Apotex Inc [2014] UKSC 55; [2015] A.C. 430 at [15].
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tion would also need to seek relief in equity, although such contracts are of ¢g
also within the ambit of the remedies for negligent misrepresentation provided
tort and under statute law.* For these reasons, it is proposed to devote less spa
to the equitable jurisdiction than in the previous edition of this work, while drg

ing attention to differences between the two regimes. 4

16-011 Requirements of actionable misrepresentation.®> In order for an innoceng
misrepresentation to entitle a party to avoid the contract of insurance it must tisfy
the following conditions:

16-012 Fact distinguished from opinion. It is necessary to distinguish between a state-
ment of fact and a statement of opinion or belief, because they are treated differ-
ently under both 5.20 of the 1906 Act and in equity. If the representee knows or|
ought to know that the representor has no first-hand knowledge of the matters stated,
that, together with the words used, may lead his statement to be construed as an
expression of opinion rather than a statement of fact.** A statement that an anchor-
age was “good and safe”, made by a party who professed not to have first-hand
experience of it, was construed as a mere expression of opinion.* Again, certain.
matters are by their nature such that statements about them can only be expres-
sions of opinion, such as questions of valuation,*” predictions of future eveits, or
certain statements as to good health.*® Under the Act a statement of Gpinion is
required to be true, but it is deemed to be true if it be made in good faith, meaning

MISREPRESENTATION CHARACTERISTICS OF ACTIONABLE MISREPRESENTATION

that the opinion 1s honestly held, so that no liability attaches merely because the
spinion turns out to be wrong.* Under the general law an expression of opinion is
in itself not actionable, although the speaker will be held to have r;pr—sscnted
impliedly that the opinion is genuinely held, so creating a representation of fact
which is actionable as a fraudulent misstatement if he does not truly believe it,*" and
reaching the same result as the Act. _

" The representee’s position is stronger than the ah_ove summary might suggest.
First, what at first blush may seem to be an expression of belief may turn out on
closer examination to be a statement of fact where the maker is in a good position
to know the facts in question.’! Even if the relevant insured does not have first-
hand knowledge of the facts stated, they may nonetheless clearly represent such
facts to be true, and the knowledge of their agents may also be a relevant factor:
see Crane v Hannover Ruckversicherungs AG,** a case concerning representa-
tions in retrocession renewal proposals as to the underwriting practice of the ongmal
insured, where the original insured and the reinsurers making the representations
poth shared the same brokers. Where the insured said that “he thought” that the ship
on which insured cargo was shipped was the new Norwegian vessel Socrates an_d
not the old Frencliwessel Socrate, this was treated as a statement of fact.” A plain
*No” to a quesiioh in a proposal form will generally be construed to relate to t_he
facts and ngtinerely the proposer’s belief in them,* although it would be otherwise
ifhe wasweduired to declare that his answers were true to the best of his knowledge
and betiefn Kamidian v Wareham Holr* the court was tasked with identifying the
relevant implied representation made in respect of an antique clock insured under
1 “pae arts” policy. The clock was described in the relevant schedule as “nephrite
mantle clock, 46822, Fabergé Moser™ against which the “insurance price” was US
$2.500,000.3 Tomlinson J relied upon the commercial considerations relevant to
the context of fine art insurance in rejecting the possibility that the implied
representation was only one as to the claimant insured’s honest belief, considering
that to be uncommercial and unlikely. He held instead that, whilst an implied
representation that as a fact the clock was made by Fabergé was unrealistic, there
was an implied statement of fact that there was general acceptance in the art world
that the piece was an authentic Fabergé Egg Clock.>”

Secondly, it has been held in a number of cases that an opinion given by a

4. CHARACTERISTICS OF ACTIONABLE MISREPRESENTATION?!

(1) it must be a statement of fact or, in relation to the insurer’s remedy under
5.20 of the 1906 Act only, a statement of opinion or belief:

(2) it must be untrue;

(3) if made to the insurer,* it must be material to his appraisal of the risk, and
in other cases material in the wider sense;

(4) it must be a statement as to present or past fact and not de Juturo; and

(5) it must have induced the aggrieved party to enter into the contract of
insurance.*

40
4l

43

47

proposer for insurance may well give rise to an implied representation of fact ac-
companying it that the speaker possesses reasonable grounds for his opinion.®

¥

General Insurance Ltd v Chase Manhattan Bank [2001] 2 Lloyd’s Rep.4%3.af 495,
Avon Insurance Plc v Swire Fraser Lid [2000] 1 All E.R. (Comm) 573.

See para.16-001, above for the recent legislative developments.

Applied in Rendall v Combined Insurance Co of America [2006] Lloyd’s Rep. LR. 732 [88]; Limit
No.2 Lid v Axa Versicherungs AG (formerly Albingia Versichenung AG) [2008] Lloyd’s Rep. LR.
330 at 338, [28] (there was no dissent from these requirements in the decision on appeal: [2008]
EWCA Civ 1231; [2009] Lloyd's Rep. LR. 396). For a recent example, see Sea Glory Maritime Co
v Al Sagr National Insurance Co (The Nancy) [2013] EWHC 2116 (Comm); [2014] 1 Lloyd’s Rep.
14, in particular at [58]-[59].
In Western Trading Ltd v Great Lakes Reinsurance (UK) Pic [2015] EWHC 103 (QB), the insurer’s
misrepresentation defence failed at the first stage because the proposal form containing the false state-
ment had not formed a part of the presentation to the defendant insurers.
A similar set of questions were posed by HHI Mackie QC in Western Trading Lid v Great Lakes
Reinsurance (UK) Ple [2015] EWHC 103 (QB) at [62]. This decision has been appealed and the ap-
peal is awaited, as at the time of writing.
Bissett v Wilkinson [1927] A.C. 177; Hubbard v Glover (1812) 3 Camp. 313; Brine v Featherstone
(1813) 4 Taunt. 869.

Anderson v Pacific Fire & Marine Insurance Co (1872) L.R. 7 C.P. 65.
Economides v Commercial Union Assurance [1998] Q.B. 587.

Joel v Law Union & Crown Insurance Co [1908] 2 K.B. 863; Life dssociation of Scotland v Foster

[426)

(1873) 11 M. 351; Delahaye v British Empire Mutual Life (1897) 13 T.L.R. 245. Cf. Thomson v
Weems (1884) 9 App.Cas. 671, where the statement that the insured was of temperate habits was
held to be one of fact,

Marine Insurance Act 1906 5.20(5). Based upon Anderson v Pacific Fire & Marine Insurance Co
(1872) L.R. 7 C.P. 65.

Brown v Raphael [1958] Ch. 636 at 641; Hercules Insurance Co v Hunter (1837) 15 8. 800.

Yorke v Yorkshire Insurance Co [1918] K.B. 662 at 669.

Crane v Hannover Ruckversicherungs AG [2008] EWHC 3165 (Comm); [2010] Lloyd's Rep. LR.
93 at [123).

fonides v Pacific Fire & Marine Insurance Co (1871) L.R. 6 Q.B. 674.

Zurich General Accident & Liability Insurance Co v Leven, 1940 5.C. 407.

Kamidian v Wareham Holt [2008] EWHC 1483 (Comm); [2009] Lloyd’s Rep. LR. 242 at [88].
Kamidian v Wareham Holt [2008] EWHC 1483 (Comm); [2009] Lloyd’s Rep. LR. 242 at [38].
Kamidian v Wareham Holr [2008] EWHC 1483 (Comm); [2009] Lloyd's Rep. L.R. 242 at [85]-
[921.

lonides v Pacific Fire & Marine Insurance Co (1871) L.R. 6 Q.B. 674 at 683; [rish National Insur-

[427)

16-013

16-014



17-058

17-059

GooD FAITH AND THE DUTY OF DISCLOSURE

ment of a material fact for the proposer to omit to state he did not own the ingypa,
vehicle if the proposal form gave the impression that he did.>* !

It has been held immaterial that the proposer for motor insurance failed hig gy :
ing test,”* at least where the policy was intended to cover inexperienced drivey '
Character and motive of insured. Facts may be material if they suggest that
integrity of the proposer for insurance is open to doubt, or that his motive in
ing cover is not merely the prudent one of covering himself against losses w|
might occur in the ordinary course of events. The phrase “moral hazard™ is usaq’
describe circumstances, invariably involving dishonesty on the part of the i
which give rise to a concern that there will be dishonesty in the reporting
presentation of claims. 2%

Previous convictions. The most obvious circumstance falling under the ry
“moral hazard” is where the proposer has been convicted in the past of a crim
offence.??” Indeed, before the Rehabilitation of Offenders Act 1974 the n
disclosure of such facts often came before the courts as a basis for avoidance
motor insurance not only previous convictions for driving offences of the insure
or of intended drivers of the insured car are material,”” but also'convictions for quite
different offences. Thus convictions of the insured for garage-breaking, forgery,
breach of recognisances and theft are material,** and in another case convictions
of the insured for drinking offences in no way connected with the driving of moto)
vehicles were held material, and also a conviction for permitting a car to be used
without proper insurance.*! In other types of insurance a similar rule has prevailed,
A jeweller who effected a policy against loss by burglary had as a young man been
convicted of larceny on six occasions over a period of seven years ending 14 years
before the date of the policy, and a jury found that these were material facts.2*? The
Court of Appeal refused to disturb this finding, despite the fact that the insured’s
record related, as Asquith LJ said, to a “dim and remote past™.2+ ~

A wife who renews a policy on jewellery belonging partly to herself and pas

to her husband is under a duty to disclose the fact that her husband, though aetttlz
insured, had been convicted of two crimes involving dishonesty durilg, tiie previ-
ous year in which the policy was in force, at least when it was not the first time he
had been convicted of such a crime.?** A director of a compan'f, skotld disclose
when applying for renewal of its traders’ combined poligi\ikat he had been

[1978] 2 Lloyd’s Rep. 18; Hazel v Whitlam [2005] Lloyd’s Rep. LR. 168.

2 Guardian Assurance v Sutherland (1939) 63 Lloyd’s Rep. 220,

25 Zurich General Accident & Liability Co v Morrison [1942] 2 K.B. 53.

26 This passage in the 11th edition of this work was recently cited with approval by Blair J in Sharon’s
Bakery (Europe) Ltd v AXA Insurance UK Pic [2011] EWHC 210 (Comm); [2012] Lloyd’s Rep.
LR. 164 at [60].

27 See the ABI Good Practice Guide titled “Tnsurers " Approach to Peaple with Canvictions and Related
Offences™ (dated March 10, 2014), addressed in more detail at fn.254, below.

28 Jester-Barnes v Licenses and General Insurance Co Ltd (1934) 49 Lloyd's Rep. 231. Aliter if the

offence was trivial, Mackay v London General Insurance (1935) 51 Lloyd’s Rep. 201. ’

Bond v Commercial Union Assurance Co (1930) 35 Com.Cas. 171; Jester-Barnes v Licenses and

General (1934) 49 Lioyd’s Rep. 231.

¥ Cleland v London General Insurance Co (1935) 51 Lloyd’s Rep. 156. ]

1 Taylor v Eagle Star & British Dominions Insurance Co (1940) 67 Lloyd’s Rep. 136. |

2 Schoolman v Hall [1951] 1 Lloyd's Rep. 139.

2 Schoolman v Hall [1951] 1 Lloyd"s Rep. 139 at 143.

4 Lambert v Co-operative Insurance Society Lid [1975] 1 Lloyd’s Rep. 485.
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MATERIALITY

victed of handling stolen property in the year prior to renewal 2** The non-

i closure of a conviction in 1960 for a robbery on the part of a mortgagor was held

.ﬁ:;; policy to which he was added in 1972, although not to the building society

itle the insurance company to avoid liability to him under a building society

in respect of its separate interest.** A conviction for attempting to extort money

from an insurance company is by its very nature material to a fire policy** and no

doubt to any other type of policy. A conviction for vandalism some 18 months prior
is material to an insurance of home contents against fire, Fheﬂ and
yandalism.** It is material to a proposal for yacht insurance that the skipper has

peen convicted seven times under a foreign law of drawing cheques against insuf-

ficient funds within a period of five years before the proposal.* It is material to the
quota share reinsurer of an American insurance pool that the president and chief
rating officer of the managing general agent of the pool had been convicted of

.':ﬁcun-'liﬂs fraud some 15 years prior to placement and sentenced to four years’

hnpﬁsunment.m ) _ _

Where the insured has been convicted of a crime prior to placement, but does not
disclose it because he is convinced that he was the victim of a miscarriage of justice,
the insurer is entitled to avoid the insurance on discovering the non-disclosure
potwithstanding fiiat\he insured by then possesses the evidence to prove his
innocence.”” Materality is to be tested at the time of placement and not by refer-
ence to subsetugnt events. ) '
" Itis difiiitto deduce a general principle from cases which differ widely on their
facts. buff 10 is submitted that the insured must disclose previous convictions at l_e?st
in cases 'where: (i) these involved a degree of dishonesty or irre_s:penmbllny
Jetugiant to ordinary social or business standards of integrity; _and_ (ii) they were
ether directly related to the risks insured against under the policy in question or,
if not so related, would by their nature and proximity in time indicate to a prudent
insurer that there was a real risk of continuing dishonesty on the part of the insured.
The refusal of an insurer to accept a risk offergd to him has important consequences
for an applicant who has to disclose the fact of the refusal to other insurers._ and
insurers ought not to regard a conviction as material unless it can fairly be said to
have a bearing on the risk proposed.®*

Rehabilitation of Offenders Act 1974. The Rehabilitation of Offenders Act

¥ March Cabaret Club v London Assurance [1975] 1 Lloyd’s Rep. 169.

M Woolcoit v Sun Alliance & London Insurance Led [1978] 1 W.L.R. 493. But see para.17-034, above,
on this aspect.

¥ Arif v Excess Insurance Group Lid, 1987 S.L.T. 183 at 186,

8 Hooper v Royal London General Insurance Co Ltd, 1993 S.C. 242. )

3 Tnversiones Manria v Sphere Drake Insurance Co, The Dora [1989] 1 Lloyd's Rep. 69. A convic-
tion for corruption of a public official involves dishonesty and is a material fact—Stewart v Com-
mercial Union Assurance Co, 1993 5.C. 1.

3 ERC Frankona Reinsurance v American National Insurance Group [2006] Lloyd’s Rep. LR. 157.

Bl March Cabaret & Casino Lid v London Assurance [1975] 1 Lloyd’s Rep. 169 at 177; Brotherton v
Aseguradora Colseguros [2003] 2 All E.R. (Comm) 298 at 309, [23].

3 Reymolds v Phoenix Assurance Co [1978] 2 Lloyd’s Rep. 440 at 459. In interlocutory proceedings
Lord Denning MR had thought it debatable whether a conviction of 10 years’ standing for receiv-
ing resulting in a fine, ought to be disclosed: [1978] 2 Lloyd's Rep. 22 at 25, and Forbes J held at
the trial of the action that it was not material: [1978] 2 Lloyd's Rep. 440 at 461. In Deutsche
Ruckversicherung Akt v Wallbrook Insurance Co Ltd [1995] 1 Lloyd's Rep. 153, Phillips J stated
that dishonest conduct should have an impact on the risk if it was to be material. See also the ABI
Good Practice Guide titled “Insurers’ Approach to Peaple with Convictions and Related Offences”
(dated March 10, 2014), addressed in more detail at fn.254, below.
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COMMENTARY ON THE ACT

CoNSUMER INSURANCE (DISCLOSURE AND REPRESENTATIONS) AcT 2012

EI(::T‘;'{ES]?E FSA5 is distract_ed from_ its key purpose; and the courts are systematically forced to .
e I;ﬁ:;s:[%] ].Fncremmg!_v__ differences in law between the UK and its European parfnemreaﬁh iy
Justified. The rules set out in Pt 2 cannot be justified before an international audience.” need oy

A hyperlink to the full text of the Act is set out in fn.1 above. References below to
sections are references to sections in the Act.

The scope of the Act. The Actis relatively narrow in its scope. As set out above, 19-016
the Act applies only to consumer insurance contracts. Furthermore, it only deals
with the issue of what a consumer must tell an insurer before entering into or vary-
ing an insurance contract. As set out above, the Act abolishes the duty currently
jmposed on consumers to volunteer material facts. In its place, the Act places a duty

19-014  The rest of Pt 3 of the Report goes on to address these points in more detail Twé

points are in particular important to note here. Fi
' pa . First, at para.3. )
Law Commissions state that: pnastotine REpDrt,thﬂ_

o g
e can understand that Parliament would be reluctant to reform the law if the new law w
'EIe o

become outdated quickly. We have therefi i ]
; . ore deliberately il i ! .
able it to develop with changing circumstances. We h:v:é dfr;ﬁm ‘he]B‘H in 2 way that would ep on consumers to take reasonable care not to make a misrepresentation. Where an
(such as ‘reasonable’) and provided non-exhaustive lists of facgﬁz':fs;;;ﬁizf’::j;ff'” rd.sEd words | jpsurer has been induced by a misrepresentation to enter into an insurance contract,
: i F . - . - . -
should the insurer’s remedy (if any) will depend on the consumer’s state of mind. Insur-

be interpreted. We think this will give the courts and the FOS a clear steer, without precluding them

from taking int r » : 1
g/1nto accownt new factors as the market changes.” ors are required to pay claims where the consumer has acted reasonably. Insurers

may avoid policies where the consumer has acted deliberately or recklessly. For

This may, of course, be i i i
s , be importan : . g : 1 ;
Secondly, at paras 3.53 and 3.5 p t in future litigation concerning the Agt, careless misrepresentations, INSurers are entitled to a compensatory remedy. In ad-
3 .53 and 3.55 of the Act, the Law Commissions state that: . dition, the Act: i
“The Euro C issi : : . )
mon legal ﬁ sh‘;‘:ﬁﬁ‘::n’;?jtmmﬂa msulhalnoe contract law as one particular area where com. (1) abolishes basis of the contract clauses;
is that it cannot be justified before aﬁ;-ﬁtemai:i;onam;]et:;:isyﬂcm of law set out in Pt 2, however, (2) gives insurers remedies where misrepresentations are made by group
' I scheme members and those whose lives are insured by others {and who are

not party téthe insurance contract);

At pala-3 56 Gfﬂlﬁ Rei"ul tlle La“ CO““H'SS}O"S O On to state that. % wastructure to dec{de {0[ "hDI”' ar =
o ] g n 3! W [
( pl'ﬁ Id D I

“InPts 4 to 9 i ; T A :
it lh:’a:;; ::taﬁiil{lisrgra reformed law, which would be seen to be fair and reasonablg ing iaformation from a consumer to the insurer; and
' (4) prevesits insurers from contracting out of this scheme to the detriment of the
cofsumer.

3. COMMENTARY ON THE ACT
Miin definitions. Section 1 sets out the “Main definitions™. A “consumer insur- 19-017

19-015 i
e Reggft“fggg\:i:: Erfii?f:?ﬁ?g :I)ln the Act follows the outline set out in Pt 4 of the ince contract” is defined as being a contract of insurance between an individual Ge.
St the Lot Comuds € provisions of the Act are set out. A more detailed anatural person, rather than a legal.person] who enters into the contract fm:‘purposes
bching thos rﬂcommendationssmnds recommendations, including the reasonirg wholly or mainly unre!ated to {hmr trade, bu:smess or profession,'” and “a person
iR A Sk onf i Blo S and a number of arguments for and against e who carries on the business of insurance and who becomes a party to the contract
! n Pts 5-9 of the Report. The Explanatory Notes are {0 tne by way of that business”. The definition expressly provides for mixed use

relevant extent i i . : .
and in the appropriate manner) helpful and are referred\ta'below? contracts.!! Where a policy covers some non-business and some business use, the

main purpose of the insurance needs to be considered (see the Explanatory Notes,
See para.6.19 of Consumer Insurance Law: Disclosure, Representation and YagicFthe | para;’l?.}. F_cr example, insurance would be‘cqnmdered to be consumer insur-
Efauses (Peter J. Tyldesley, Bloomsbury Professional, 2013), which stateesil rol e Cono ance” if private vehicle insurance covers a limited amount of business use, or if
(?E]:]if: Sln ggg{;iiie!;jt few years, insurance law has been reformed acm;s L‘iE'glgbr: e;:rl:: (Eha{;ﬁ |

= are moves to provide an optional code based on civil law princip X

: : : nciples. The 3
patchwork of inconsistent rules has begun to look vulnerable. New legislation sﬂoulc;inable IEheUE'E'-

= A s -

once again to become the benchmark of best practice. Thi i : :
negotiating position of the UK government agnrl the UK ::; v g vl strengthen the international to help inform debate on it. They did not form part of the Bill, they do not form part of the Act and
Insurance Law: Disclosure, Representation and Basis of ;;Iancce k. C—ha_pier 6 Ofcon‘m'“? : they have not been endorsed by Parliament. Care must be taken, therefore, if and when referring to
Hertzell, at that time the Law Commissioner responsible fnfco:{:;gg ?a‘:""" is written by David the Explanatory Notes. This applies to all references to the Explanatory Notes made in this chapter.
. };llfll:d!:]g tli:;fe t? reform the law of insurance and sale of goods ial and common law projects, S8 . Forthe L;E CRommissions‘ views on the meaning of “trade, business or profession”, see para.5.13
structure is followed fi ) 2 10 5.16 of the Report.
Act, The correct approach tfi?;;g?—ﬁ?:;;ﬂﬁisgfﬁf:iﬂ; chigosm“'? of the content of the " What amounts tf:pa “consumer insurance contract” is, of course, critically important. Whilst the ap-
the Report and/or the Explanatory Notes are referred to in tI{is TE(EII n p:rt[r:ula:, whether or not 1 proach taken in the Act to what is a consumer broadly follows the general approach of European
work and will, of course, be a matter for submission and ultimat Igafrd)dl:t eyond the scope of this law, as imported into UK consumer legislation by EU directives, this is not entirely the case because
For example, in “Reform of insurance law: the Consumer 1nsu:€a::;czrm- ermination by the courts. the Act provides (as above) for “mixed use” contracts: see paras 5.5 to 5.19 of the Report.
tions) Act 2012" (Graham Charkham (2013) 25 LL.M. 4 1) it is stated lst&lcgm and BePl:fﬁe_'m' Understandably, given the importance of these core definitions, commentators have expressed vari-
p!JIROS‘E:s") that: “The Law Commission’s Repm"l u pé:n ety E:A (u_n er the headmg h:[l!ﬁd ous views: see, for example, para.6.7 of Consumer Insurance Law: Disclosure, Representation and
admissible as an aid to construction ... .» ’ e Act is based but which is not Basis of the Contract Clauses (Peter J. Tyldesley, Bloomsbury Professional, 2013), Arnould: Law
% Asset out above, it is im . P of Marine Insurance and Average, 18th edn, (London: Sweet & Maxwell, 2013) paras 15-219 to
Explanatory Notes to lhioi?:?l}::;o;g? IiTsE:E-:_I.cﬂlﬂ"':[‘2111&]}3ds % goteing i faice o AL, T eSS 1£—22I} and “Reform of insm“an%c'law: the Consumer Insurance (Disclosure and Representations)
throughout this chapter were prepared b - The Explanatory Notes referred to above asd Act 2012” (Graham Charkham (2013) 25 LL M. 41, under the headings “The definition of ‘consumer
P y HM Treasury in order to assist the reader of the Bill and insurance contract™ and “Mixed purposes”). ’ :
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THE Loss FRAUDULENT CLAIMS

Agnew, The Aegeon ' Mance LJ expressed the tentative view that the commop
rule fell outside the scope of s.17 and that accordingly no question of avoidanes
initio arose. In Axa General Insurance Ltd v Gottlieb,* the Court of Appeal
that the common law rule does not cause an insured to forfeit sums paid in

ment of claims honestly made before a fraudulent claim was made. In that case 4
insured householders had made four claims under their buildings policy within
policy year. The first two claims were honestly presented and were paid before
last two claims were made. There was fraud in relation to the latter, but interim

ments on those claims had been before the insureds had used fraudulent meang:
seeking payment of the balances. It was held that the insurers were not entitled
recover the moneys paid on the first two (honest) claims, but were entitled
recover the interim payments made on the later fraudulent ones, regardless of {
fact that the interim payments had preceded the employment of fraudulent
on those claims.

_ [f the insured makes a claim where he has suffered no loss or claims for a loss
hich he has himself caused, insurers do not need to rely on any condition relat-

to fraudulent claims; but in practice, where the circumstances are suspicious,
may be much easier to show that the insured has made a fraudulent statement in
' the advancement of his claim than it is to show that he wilfully destroyed his own
groperty. The clause thus enables the insurers to assume a lesser burden and still
defeat the claim. This approach had the full support of, at any rate, Willes J in his
umming-up to the jury in Britton v Royal Insurance Co*:

~ “0f course, if the assured set fire to his house, he could not recover. That is clear. But it is not less
~ clear that, even supposing it were not wilful, yet as it is a contract of indemnity only, that is, a contract
to recoup the insured the value of the property insured by fire, if the claim is fraudulent, it is defeated

1. That is, suppose the insured made a claim for twice the amount insured and lost, thus seek-
ing to put the office off its guard, and in the result to recover more than he is entitled to, that would
~ bea wilful fraud, and the consequence is that he could not recover anything. This is a defence quite
different from that of wilful arson. It gives the go-by to the origin of the fire, and it amounts to this—
that the assured took advantage of the fire to make a fraudulent claim. The law upon such a case is
~ inaccordance with justice, and also with sound policy. The law is, that a person who has made such
a fraudulent claim could not be permitted to recover at all. The contract of insurance is one of perfect
good faith on both sides, and it is most important that such good Faith should be maintained. It is com-
mon practice to infernin fire-policies conditions that they shall be void in the event of a fraudulent
claim; and thepebas such a condition in the present case. Such a condition is only in accordance with
legal principic'and sound policy. It would be dangerous to permit parties to practise such frauds, and
then, notwithstanding their falsehood and fraud, to recover the real value of the goods consumed. And
ifthere's wiltul falsehood and fraud in claim, the insured forfeits all claim whatever upon the policy.”

In litigation. In contrast to authority upon fraud conditions in policies,? it has
been held that neither the common law rule nor its “sub-species” apply to fraudt
the assured after the commencement of proceedings.>

Conditions relating to fraudulent claims. Insurers have long sought protec-
tion against fraudulent claims by including express conditions in their policies,
terms that sometimes caused harshness to the insured. In the eighteenth century

was common to find a clause requiring the insured to procure: The clatise is most commonly invoked where the insured includes a claim for goods

~wnien he either never had or which were disposed of before the fire or burglary in
uestion,*® or where the claim is inflated deliberately.?! Being a clause of a kind
frequently found in policies, it is unnecessary to bring it specifically to the notice
ofan insured in order for him to be bound by it.% Since it is an agreed term of the
contract, questions concerning its meaning and effect are to be resolved according
1o its proper interpretation. In this regard assistance is to be gained from decisions
on the common law rule referred to above, since the clause has been said to produce
the same results as the latter.2® What is clear is that the insured who is detected in
dishonestly making a false statement as to a not insubstantial part of his claim
automatically forfeits the entire claim.?** Where a fraud condition provided that the
policy was to be void “if any part of any claim™ was fraudulent, this was construed

*“[a] certificate under the hand of the minister and churchwardens, together with some other repu
inhabitants of the parish ... importing that they were well acquainted with the character and {
circumstances of the person ... insured and do know or verily believe that he she or they really
by misfortune without any fraud or evil practice have sustained the claimed loss or damage by fire™2

This could work hardship if the insured could not produce a certificate and &
requirement for such a certificate was expressed to be a condition precedent
liability.**® By the early nineteenth century it was more usual to find a clans="ia th
terms, “[i]f there appear fraud in the claim made, or false swearing,or afirming
support thereof, the claimant shall forfeit all benefit under the pality”*7 and the
common Lloyd’s form in use in the twentieth century has been;\ ) #

“If the assured shall make any claim knowing the same to be false or friudulent, as regards amount.

or otherwise, this policy shall become void and all claim thereunder shall be forfeited. ™ benefit under this Policy ... all benefit under this Policy shall be forfeited™—Insurance Corp of the

J Channel Islands v MeHugh [1997] L.R.L.R. 94 at 98; Baghbadrani v Commercial Union Assur-
p ance Co [2000] Lloyd’s Rep. LR. 94 at 102; Nsubuga v Commercial Union Assurance Co [1998] 2
1 [2003] Q.B. 556 at [45]: [2002] Lloyd’s Rep. LR. 573 at 585. i - Lloyd's Rep. 682 at 684.

22 Axa General Insurance Ltd v Gonlieb [2005] 1 All ER. (Comm) 445. " ¥ Britton v Royal Insurance Co (1866) 4 F. & F. 905. In effect, the judge withdrew the issue of arson
3 Lek v Mathews (1927) 29 Lloyd’s Rep. 141 at 145. 3 from the jury, leaving them to decide merely whether the claim had been presented frandulently.
% Manifest Shipping Co Lid v Uni-Polaris Co Ltd, The Star Sea [2001] UKHL 1; [2001] | Lloyd's® * Britton v Royal Insurance Co (1866) 4 F. & F. 905 at 907, 913; Albion Mills Co v Hill (1922) 12
Rep. 389 [2001] Lloyd’s Rep. L.R. 247 at [73]-[78]; Agapitos v Agnew, The Aegeon [2003] QB2 Lloyd’s Rep. 96; Cuppitman v Marshall (1924) 18 Lloyd’s Rep. 277; Herman v Phoenix (1924) 18
5565 [2002] 1 Lloyd’s Rep. LR. 573 at [52]-{53]; The DC Merwestone [2015] 1 Lloyd’s Rep. LR Lloyd's Rep. 371; Lek v Mathews (1927) 29 Lloyd’s Rep. 141; Nsubuga v Royal Insurance Co
115 at [78]. [1998] 2 Lioyd’s Rep. 682.
35 Oldman v Bewicke (1786) 2 Hy.Bl. 577, note (a). * Goulstone v Rayal Insurance Co (1858) | F. & F. 276; London Assurance Co v Clare (1937) 57
4 Routledge v Burrell (1793) | Hy.Bl. 254; Worsley v Wood (1796) 6 T.R. 710. Lloyd’s Rep. 254; Central Bank of India v Guardian Assurance Co (1934) 54 Lloyd’s Rep. 247;
=7 Levy v Baillie (1831) 7 Bing. 349. Insurance Corp of the Channel Islands v McHugh [1997] L.R.L.R. 94.
=4 Albion Mills Co v Hill (1922) 12 Lloyd’s Rep. 96; Harris v Evans (1924) 19 Lloyd’s Rep. 346; D o Nsubuga v Royail Insurance Co [1998] 2 Lloyd’s Rep. 682 at 685.
Mining Corp Ltd v Drysdale (1931) 41 Lloyd’s Rep. 109. Sometimes the clause says “all cla H Galloway v Guardian Royal Exchange (UK) Ltd [1999] Lloyd's Rep. LR. 209 at 211; Nsubuga v
hereunder” shall be forfeited—K/S Merc-Scandia XXXXII v Certain Lioyd's Underwriters, Royal Insurance Co [1998] 2 Lloyd’s Rep. 682 at 686.
Mercandian Continent [2001] 2 Lloyd’s Rep. 563 at 568. A modem variant is—[i]f the CEEU'IT{ be e Galloway v Guardian Royal Exchange (UK} Ltd [1999] Lloyd’s Rep. LR. 209 at 213; Tonkin v UK
any respect fraudulent or if any fraudulent means or devices be used by the insured ... to obtain Insurance Lid [2006] 2 Al E.R. (Comm) 550 at [178]; Danepoint Ltd v Allied Underwriting Insur-
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24-076 Carriers and bailees.

24-077

SUBROGATION

7. APPLICATION TO PARTICULAR CASES

lost or damaged, the insurers on payment are subrogated to the owner’s re
against any carrier, warechouseman or other bailee responsible for the safety of tha
goods,”> and they are entitled to recover the whole loss from the carrier or bajles
who is liable to the owner irrespective of the extent of their liability to the insured:
A common carrier is absolutely responsible for goods in his possession and is
monly called an insurer of the goods; but he is not an insurer in the strict senge
the word and cannot claim contribution from the insurers.22” The owner’s ins
are only deprived of their right of subrogation when they have in fact insured b
owner and bailee?** or where the owner has contracted that the bailee shall not ba
liable for loss.?* A bailee can exempt himself from liability for negligence Pprovid
he does so in express terms but general words of exclusion will be presumed
to exclude negligence on the part of the bailee if there is any other liability on
part to which the excluding words can apply.? If there are two recognised rates
carriage, it may be held that carriage at the cheaper rate will entail no liability for
negligence on the part of the carrier, and in a case where the goods-owner insy
his goods under a policy expressed to be “without recourse to lightermen”, it
held that underwriters were precluded from recovering in the name of their insus
against the lightermen.? Where a bailee has contracted to insure for the benefit
the bailor but has omitted to do so, he is liable in the case of loss by fire to pay da
ages for breach of contract amounting to the sum which the bailor would haw
recovered on the policy if it had been effected. 2

Rights of the carrier’s or bailee’s insurers. Since insurers are subrogated to the
rights of those whom they have contracted to indemnify, they cannot, in the abs

of express provision in the policy, be subrogated to the rights of a mere payee wi
is entitled to receive the money but whose interest is not separately insured.?3 Sied
a payee may, however, effectively possess cover under the policy, and one case i
where a carrier takes out a “goods in transit” policy which covers the full\value
the goods. It is settled law that a bailee, such as a carrier, has an insuldbis intes
in the full value of the goods and that any sum which he recovers froin'the in
in excess of his own loss (if any) is held by him for the owner of'thé goods. 2 B
it has never been considered whether the insurer, on paymentof ' loss to the ar-

North British and Mercantile Insurance Co v London Liverpool and Globe Insurance Co (18TT) 5
Ch. D. 569; Hall and Long v Railroad Companies 13 Wall. 367 (1871).
Mobile and Monigomery Railway Co v Jurey 111 U.S. 584 (1883).
Hall and Long v Railroad Companies 13 Wall. 367 (1871).

* Wager v Providence Insurance Co 150 U.5. 99 (1893). In The Sur{ City [1995] 2 Lioyd's Rep. 2
a waiver of subrogation clause in the contract between insurer and c.i.f. seller was held to enure 10
the benefit of the carrier. Problems of privity were circumvented by a concession made by the
subrogated cargo insurers. See para.22-064, above. _'
See para.24-033, above: Thomas & Co v Brown (1899) 4 Com.Cas. 186: Phoenix Insurance Cow
Erie and Western Transportation Co 117 U.S. 312 (1886).

Rutter v Palmer [1922] 2 K.B. 87; Alderslade v Hendon Laundry [1945] K.B. 189.
Thomas & Co v Brown (1899) 4 Com.Cas. 186.

Ex p. Bateman (1856) 8 De G.M. & G. 263.

Wager v Providence Insurance Co 150 U.S. 99 (1893). The contract may expressly provide for i
ers to be subrogated to the rights of a third party to whom payment is to be made—see, e.g. Anders
v Saugeen Mutual Fire Insurance Co (1889) 18 Ont.R. 355 at 359, 367-368.
A Tomlinson (Hauliers) Ltd v Hepburn [1966] A.C. 451.
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When goods which have been insured by their owner 4 __ctice, because the carrier will usually possess a right of sui} againsg a wrong-
~ doing third party and these rights can then be exercised by the insurers in the car-
Lﬁ'ﬂ"s name; but such rights may be defeated by an exclusion clause in a contract

APPLICATION TO PARTICULAR CASES

- is subrogated to the rights of the goods-owner after he has received the ipsu_r-
Mﬁ’e money from the carrier. This may be a problem which will not often arise in

- for some other reason, and it will then be important to know if the insurer can

exercise the rights of the goods-owner. > - _

" Jfit is correct that an insurer is subrogated only to the rights of parties to the

f.ﬁohtraCt of insurance who have a right to payment under the policy, it follows that

ﬁemsurer will be subrogated to the rights of a goods-owner only where that owner

was himself an insured because the carrier specifically effected the cover on behalf
of the goods-owner as his agent. In the usual case, hpwever, the carrier _wﬂi have

-}.éjfacted the policy before the goods are entrusted to him and cannot be said to have

goted as the goods-owner’s agent. In practice the bailor will not be aware of the

policy until after the loss. Quite apart from the difficulties atten@ant on ratlﬁqah(::n

after loss,* he will not normally be entitled to sue on the policy as the bailee’s

undisclosed principal 27 _

~ Insucha case, (b orthodox view is that because the goods-owner cannot directly

enforce the cailtract of insurance against the insurer, there being no privity of
contract, th¢ ipstirer likewise cannot exercise rights of subrogation in his name. It
_might besargued, however, that the law, by allowing l!:.e. carrier to _clalm an

indengfiity: for the benefit of the goods-owner and by obliging the carrier to ac-

\gount 10 the goods-owner for his successful recovery, is sanctioning an exception
1o the doctrine of privity of contract, so that the insurer is, however |pd1rectly,
obliged to indemnify the goods owner. Jf that is correct, it could be said that on
equitable grounds an insurer should be permitted to sue in the name of_ the goods-
‘owner who can in this manner claim an indempity from him, especu_i]l)f as the
insurer’s rights of subrogation, to some extent, derive from equitable principles.**
However, the so-called obligation of the insurer towards the goods-owner has never
“been upheld in a situation where the carrier refuses to claim the insurance money
for the latter’s benefit or where the goods-owner wishes to make a direct recovery
“under the policy. Although it has been said obiter that the goods-owner is entitled
to claim the value of his goods from the insurer,” it has never been spelled out what
form his action should take and such statements have been doubted in the Court of
-.:!Ljﬁpeal.?‘ﬂ It would be wrong to assume that, because the policy moneys are
impressed with a charge in favour of the goods-owner once they are received by
 the carrier, the goods-owner possesses any direct action against the insurer.!

'Negligence of insured or his servants. If the insured would be disentitled to

85 See Morris v C.W. Marten & Sons [1966] 1 Q.B. 716.

35 See para,1-197, above and para.38-014, below.

- ™ See the discussion at paras 22-026 to 22-028, above.

~ 8 See para.24-023, above.

B Re King [1963] Ch. 459 at 491, per Upjohn LJ, and at 499, per Diplock LJ who referred to agency
_ inmore guarded words.

™ D.G. Finance Lid v Scor [1999] Lloyd’s Rep. LR. 387.

¥ D.G. Finance Ltd v Scott [1999] Lloyd’s Rep. LR. 387 applying 4 Tomlinson (Hauliers) Ltd v
Hepburn [1966] A.C. 451; Re Dibbens [1990] B.C.L.C. 577; and The Albazerc [1977] A.C..T'M at
845, The better view today, it is submitted, is that the goods-owner possesses a statutory right to
enforce the bailee’s insurance under s.1 of the Contracts (Rights of Third Parties) Act 1999—see
para.22-063, above.
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LiFE INSURANCE TrUSTS AND SETTLED POLICIES

terms for the benefit of wife and children or children without specifying the re
tive interests of the beneficiaries inter se, or the policy may be expressed to b
the benefit of the persons designated in such shares and proportions and inte;
generally in such manner as the insured shall by will or deed appoint.#*
absence of any appointment or apportionment of interests either in the policy
will or deed of the insured the persons designated as beneficiaries will take in
shares as joint tenants.*¢> When the beneficiaries are the widow and children g
insured the widow shares equally as a joint tenant with the children unless the y
ing or some special circumstance indicates an intention that the widow is to
a life interest in the whole with remainder to the children.*** A joint tenancy n
that until there is a division of the policy moneys among the beneficiaries they
with benefit of survivorship and the share of any beneficiary who dies before diy
sion accrues to the survivor or survivors.*7 ]

insured, otherwise to the insured’s personal representatives. The insured died
his wife was convicted of murdering him. A joint action was thereupon brought
it the company by a representative of the wife and her estate on the one hand
‘the personal representatives of the husband on the other hand. The company
sed that the wife could not claim since the death of the insured was the

quence of her own felony,*”* and that the personal representatives of the
red could not claim as the insured was only entitled if he survived his wife. It
held that, as the wife’s claim was barred on the grounds of public policy, the
e object of the statutory trust had failed. There was, therefore, no object of the
«t remaining unperformed and accordingly there was a resulting trust of the
moneys in favour of the insured. The policy moneys were therefore recover-
e by the insured’s personal representatives.

arge for policy money. As stated below in this chapter,™ in relation to any ~ 26-190
ng with a settled policy the company ought to obtain a discharge from the
-5 of the settlement under which the policy is held. In paying the policy
neys or advancing money to pay premiums or accepting a surrender of a policy
offected under the Married Women'’s Property Acts, the company ought therefore
o be satisfied that ¢ is dealing with the properly constituted trustee of the policy,
* and that such(iristee has power to bind all the persons with beneficial interests in
-ﬁe.policy.
~ The #ct)of 1870 contained no provision for determining the trustee of the policy, 26-191
* ard cendequently, when a policy was effected under that Act, it was necessary,
' fefore the company could obtain a valid discharge for the proceeds of the policy
* 2nq before there could be any dealing with the policy, to apply to the court for the
~ appointment of a trustee.*” ’
~ This deficiency was remedied by s.11 of the Act of 1882. This section provides 26-192
that the insured may, by the policy or by any memorandum under his or her hand,
* appoint a trustee or trustees of the policy,and from time to time appoint a new
frustee or trustees thereof, and may make provision for the appointment of a new
~ trustee or new trustees thereof and for the investment of the moneys payable under
N g;:lm}r, and that, in default of appointment, the policy shall vest in the insured
or his or her personal representatives as trustee of the policy. The insured is specifi-
~ eally given no power to remove a trustee or to appoint another in his place, but it
~ isreasonably clear that the statutory power conferred by s.36 of the Trustee Act
- 1925 would apply. Although it is open to some doubt, it is submitted that the insured
* isthe person who, within the meaning of s.36(1)(a) of the Trustee Act 1925, is the
bt ?sun nominated for the purpose of appointing new trustees by the instrument,
ifany, creating the trust”, and hence the person given power under 5.36 to discharge
trustees for the reasons there given and appoint new trustees in their place. This
would stem from the fact that, although the “instrument creating the trust” is the
policy, the policy may be said to incorporate by reference the provisions of s.11 of
% Re Parker's Policies [1906] 1 Ch. 526. gt Polig ~ the Act of 1882.
S Re Sevion (1887) 34 Ch. D. 511; Re Davies Policy Trusts [1892] Ch. 90; Re Griffiths’ Policy [1903 R >
44 Re Seyton (1887) 34 Ch. D. 511, T _ EPRILIST, I COmpaty Ty snsly
%7 Re Seyton (1887) 34 Ch. D. 511. . pay the insured’s personal representatives. Similarly, in relation to any surrender-
w8 Re Fleetwood's Policy [1926] Ch. 48; Re Equitable Life Assurance Society of US and Mitchell { 911)
27 T.L.R. 213.
4% Re Fleetwood's Policy [1926] Ch. 48.
4m Re Fleetwood’s Policy [1926] Ch. 48.
471 Regardless of whether this is specifically stated in the policy.
2 Cleaver v Mutual Reserve Fund Life [1892] 1 Q.B. 147.
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26-187 Exercise of options. If a policy contains options exercisable by the insured ap
the policy is effected for the benefit of a spouse or children so as to create a tmy
under the Act then, so long as any of the trust purposes remain unperformed, |
trust may not be defeated by the exercise of any of the options, and the insu
a trustee of the powers granted to him by the policy and may also exercise the
tions for the benefit of the beneficiaries, whether their interests be ves
contingent. 3

The fact that some of the options are capable of being exercised against the
est of the beneficiaries does not entitle the court to construe the policy as one cor
ring interest on the beneficiaries defeasible to the extent o which the insured
exercise the options. The insured’s duty is still to exercise the options for the
benefit of the beneficiaries and if, for example, the insured is unable or unv
to continue to pay the premiums, his duty in those circumstances may be to
to have the policy converted into a paid-up insurance payable on his death.*?

26-188 In Re Fleetwood s Policy," the wife of the insured was the sole beneficiazy:
a settlement policy contingent upon her surviving the insured. The insured sx=ruised
an option contained in the policy of receiving the entire cash vaiue
discontinuing the policy. The company paid the proceeds into court, it was held
by exercising the option the insured could not defeat the beneficiai iaterest of
wife, and that the proceeds must accordingly remain in courtdad be accumula
to await the event determining who was to be ultimately eptiiled to it.

O

26-189 Resulting trust in favour of insured. [f the whole trust purposes fail there is&
resulting trust for the insured and his estate.*” In Cleaver v Mutual Reserve Fi
Life.*” a policy effected by a married man was expressed to be for the benefit of
named wife, and the policy moneys were made payable to her if living at the

1€ applying the legal maxim “ex turpi causa non oritur action”.

. See para.26-204 and following, below.

= Re Turnbull [1897) 2 Ch. 415; Re Kuyper's Policy Trusts [1899] 1 Ch. 38. The application was either
to the High Court or to the County Court for the district in which the insurance office was situated.

[841]




28-036

28-037

28-038

PrOPERTY INSURANCE: FIRE POLICIES PERILS COMMONLY EXCEPTED

J drew the inference that they were due to incendiarism committed by disordag
people. He held that the fire was sufficiently connected with the military og,
tion to prevent the plaintiff from recovering and the Court of Appeal agreed
him. Bankes LJ said he desired to base his judgment on the ground that the
damage of which the plaintiffs complained was proximately or remotely contrik
to by or in connection with or in consequence of events or causes which determine
the proclamation or maintenance of martial law or state of siege. Scrutton [ gy
that the fire was at any rate contributed to by incendiarism directly caused :
state of war. .
There is little modern authority on the meaning of “war risks™ but sometim:
policies are very particular as to the precise terms of cover afforded. The latent (ag
often patent) hostilities in the Middle East have caused underwriters and |
insureds much difficulty. In American Airlines v Hope'"! three aircraft had
destroyed by the Isracli Government while grounded at Beirut airport, in reg
tion for a previous attack by Arab terrorists on Israeli aircraft at Athens two
before. No policy had been issued but the slip excluded war risks. There
however, much argument whether the contract of insurance included two cla
which had been in previous insurances:

by an alien government of which the insured was a subject.!® The rationale
he rule appears to be that in such a case an alien insured must be identified with
acts of his own government for otherwise it would be impossible to prevent
adulent collusion between the insured and his government for the purpose of
aining the insurance money. The rule has been criticised'™ and has been doubted
he United States'™ and it is doubtful whether it would be extended to cases of
insurance. . . . . ..

is perhaps unlikely that the question will be decided since most policies have
ception for loss by military power, but cases not within the exception might
In Curtis & Sons v Mathews' there was an express term in the policy except-
-confiscation or destruction by the government of the country in which the
perty was situated and the Court of Appeal held that this referred only to
tional and direct destruction such as destruction of buildings which were a
ance to military operations.

pntaneous combustion. Many policies contain an exception of “loss or dam-
to property occasioned by or happening through its own spontaneous fermenta-
1 or heating™. At is submitted that if a stackyard was insured, and one stack were
o ignite through'spontaneous combustion, the loss of that stack would fall within
exceptistis but if the fire were to spread to the rest of the stacks their loss would
recoyeravie. The exception only excludes the loss of the particular thing which
‘bean lost through its own spontaneous combustion.

(1) “This policy is extended to cover loss or damage arising out of ap
unprovoked or accidentally provoked incidents which arise durin
normal course of the Assured’s operations between Israel/Arab counts

(2) “Including liability for loss or damage arising out of any unprovoked

. o e : ; siot clear whether a fire policy without such an exception will extend to loss
E;dg:ﬁiﬂ ;2:?5 kgg;;%gi?;&‘fﬁ#ﬁiﬁiS;gfyq}mg normal cousse \haugh spontaneous combustion; it is submitted that it should, since there has been

ignition of something which is not intended to be ignited. There is, however,
ity in the law of marine insurance that where loss or damage is caused solely
the defective condition of the thing insured, there can be no recovery, e.g. when
vessel on a time policy goes to sea in an unseaworthy condition and has to put
0 a port of refuge for repairs!”” or wherrcargo shipped is liable to catch fire.!%

- These cases can be distinguished on the ground that loss due to inherent vice is
‘ot a loss covered by a marine policy but is a loss due solely to an independent
gause. In the case of a fire policy, however, the intention of the parties is to insure
‘against the happening of any unintended fire and it has been held in Quebec that a
fire policy on a quantity of coal stored on land covered the risk of spontaneous
‘combustion due to the negligent stacking of the coal in a damp condition.'®

It is submitted that, in any event, if the inherent defect is brought into activity
B if%_if'apleril insured against or if it gives rise to a peril insured against, the loss or dam-
‘age so caused should be within a fire policy.

The House of Lords eventually held that neither of these clauses was incomporats
in the contract of insurance, but it was also held (obiter) that a deliberate a
retaliation was not an unprovoked or accidentally provoked incident and that an
tack on grounded aircraft did not occur during the normal course of operati
“over” the relevant territories. :

The ambit of war risk provisions may require careful analysis in relagion
rorist activity. In IF P&C Insurance Ltd (Publ) v Silversea Cruises htd\®the
of Appeal considered, obiter, whether the 9/11 attacks on the World\Trade
fell within provisions relating to “acts of war” or “armed conflic{™ Rix LJ indice
that these terms appeared to be broader than “war”, since theéy. ould arise in
absence of war, and that, in construing these terms in a policyy considerable v
might have to be given to the concerns of businessmen and insurers over the
and ramifications of a conflict. Ward L] commented that he did not believe
insurers and the insured would have regarded the 9/11 attacks as “acts of war”, an
that they would have been seen as terrorist attacks. He regarded the halln
“armed conflict” as persistent combat. The court did not reach a conclusion on
issue.

4
e
¥

*

: gﬁ;ﬂiqnake. Earthquakes are often the subject of an exception in fire policies,
- and two cases arose out of the earthquake in Jamaica in 1907. In each case, it is for

i

%8 Conway v Gray (1809) 10 East 536; Campbell v Innes (1821) 4 B. & Ald. 423; J. Amould, The Law
~ of Marine Insurance and Average (1981), para. 787,

™ dubert v Gray (1862) 3 B. & S. 169.

" Ocean Insurance Co v Francis 2 Wend. 64 (1828).

Curtis & Sons v Mathews [1919] 1 K.B. 425.

Acts of state. Certain old cases in the law of marine insurance lay dow
principle to the effect that an insured cannot recover in respect of damage w

" Fawcus v Sarsfield (1856) 6 E. & B. 192.
e Boyd v Dubois (1811) 3 Camp. 133; Pravidence Washington Insurance Co v Adler 65 Md. 162

{112335}: Sassoon v Yorkshire Insurance Co (1923) 14 Lloyd's Rep. 167; affirmed 16 Lloyd’s Rep.
= il29.

% British American Insurance Co vJaseph (1857) 9 Low.Can. R. 448.
[925]

"0 American Airlines v Hope [1974] 2 Lloyd’s Rep. 301; see also the judgments of the Court of Ap:
peal and Mocatta J at [1973] 1 Lloyd's Rep. 233 and [1972] 1 Lloyd’s Rep. 253, respectively.
Pan American World Airways Inc v Aeina Casualty and Surety Co [1975] 1 Lloyd’s Rep. 71

12 IF P&C Insurance Ltd (Publ) v Silversea Cruises Ltd [2004] Lloyd’s Rep. LR. 696.
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THirRD PARTY RISKS EmpLOYERS™ LIABILITY POLICIES

This approach to construction was justified by the fact that the insurers had pre
insurance against the background of a regulatory regime with which
familiar, and which allowed for this method of claiming by investors.

» conditional upon the exercise of reasonable care, the compliance with safety
on or the keeping of specified records by the employer or provisions defeat-
aim by reason of acts or omissions by the employer subsequent to the event
3. EMPLOYERS’ LIABILITY POLICIES gving risc (0 the claims.” . o3

+ther must a policy contain any condition requiring a relevant employee to pay
insured employer to pay the relevant employee the first amount of any claim
aggregation of claims !

r must extend to an amount of five million pounds in respect of claims relat-
any one or more of his employees arising out of any one occurrence.’'?

4 certificate of insurance must be displayed at every place of business where
ns are employed.???

been remarked that such a certificate can be misleading, inasmuch as there
suspending cover under certain circumstances which are not proscribed
te and of which the employee will be ignorant.’** Under s.5 of the 1969 Act,
n offence not to maintain employer’s liability insurance. It appears that this
n is not directed at the continued existence of the policy after the expiry of
 policy period-{Therefore no offence would be committed where a genuine
te as to cdverage was compromised on a basis which restricted or amended
gperation\of the cover.?'s

Compulsion to insure. An employer’ carrying on any business
Britain*® must insure and maintain insurance under one or more apprag
cies with an authorised insurer or insurers against liability for bodily i
disease sustained by his employees arising out of and in the course of thej
ment in Great Britain in that business.

An approved policy must not contain provisions rendering the insyres

*7 This applies to all employers with certain exceptions, for which see the Employers® }
{Compulsory Insurance) Act 1969 s.3 (as amended); Local Government Act 1972 ss.1(10),
Employers’ Liability (Compulsory Insurance) Regulations 1998 (SI 1998/2573) reg.9 and
amended by the Employers’ Liability (Compulsory Insurance) Regulations 2004 (SI 2004
Employers’ Liability (Compulsory Insurance) Regulations 2008 (SI 2008/1765) and the
ers’ Liability (Compulsory Insurance) Regulations 2011 (SI 2011/686). The exemptic
principally to bodies with exemption certificates from government departments; foreign
monwealth governments, and certain public bodies. Certain members of ship-owners
ance associations are exempted, as are employers required to insure under a compulsory
ance scheme by virtue of the fact that employees are carried in or use vehicles. There s
exemption for companies with one employee where the employee owns 50 per cent or m
share capital.

2 Similar legislation is in force in Northern Ireland, the Channel Islands and the Isle of M
legislation extends to offshore installations, see the Offshore Installations and Pipeline We
(Management and Administration) Regulations 1995 (SI 1995/738), and the Employers’
(Compulsory Insurance) Regulations 1998 (SI 1998/2573), as amended.

3% Employers” Liability (Compulsory Insurance) Act 1969 s.1(1). In BAI (Run-Off) Ltd v Durk
[2012] Lloyd’s Rep. LR. 371 on appeal from Employers Liability Policy Trigger L;’!‘igaﬁén;" {
Lloyds Rep. I R. 1 CA, on appeal from Burton J in Durham v BAI (Run-Off) Ltd [2009] Ll \
LR. 295, the Supreme Court held (reversing both Burton J and a majority of the Court.of
and upholding the dissenting judgment of Rix LJ on this point) that s.1(1) of the 196% ot re
an employer to insure against liability for disease that is caused during the policy-pericd, e
disease only manifests itself at a later time. The BAJ case concerned whether the\insurance g
in question responded to claims in respect of the relevant employers” liabilifzJor'mesothelion
principal issue turned on the construction of various policy wordings, sotxe'af wHich provid
for injury or disease “sustained” during the policy period, and some fawifijuly or disease
during the policy period. Burton J had held that the commercial purpoe of employers’ lia
ance required that expressions such as “injury susiained” in the policy period be given th
meaning as “injury caused”. A majority of the Court of Appeal (Rix and Stanley Bumnton L]
LJ dissenting) rejected that purposive construction, holding that under “injury sustained” W
liability is triggered only upon the actual onset of the disease, and not by the tortious expo
asbestos fibres causative of the eventual disease. Rix LJ had considered that despite the
mercial purpose being to insure the employer against liability which its activities as an em
engendered during the policy period ([219]), in the context of standard wordings renewed
year and where other tariff wordings were available it was extremely difficult to conelu
anything had gone wrong with the language, and the more natural or literal interpre
“sustained” as referring to the later manifestation of the disease was not absurd or m
([234]-[235]). Lord Mance, with whom the other members of the Supreme Court agreed, I
[26]) that in light of the Supreme Court’s recent decision in Rainy Sky SA v Kookmin Bank
UKSC 50; [2012] | Lloyd’s Rep. 34, the approach of the majority in the Court of Appeal g
little weight to the implications of the rival interpretations and to the principle that “where
of a contract is open to more than one interpretation, it is generally appropriate to ;
interpretation which is most consistent with business common sense”. The Supreme Court Gover arising in connection with work carried out at over 40 feet from the ground).
on this point removes what would otherwise have been a lacuna in the protection to employee T&N Ltd (No.4) [2006] Lloyd’s Rep. LR. 817. The decision left open the question whether
the actual onset of mesothelioma usually occurs many years after an employee has been exposet Yoluntary commutations after the expiry of the policy were outside the scope of the Act.
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s fibres, it is likely that persons developing mesothelioma as a result of negligent exposure
asbestos fibres in the course of their employment will no longer be employed by the employer
nsible at the time of the actual onset of the disease, such that on the approach taken by the
ority in the Court of Appeal, the liability of the employer who caused the exposure to asbestos
would not be covered by insurance if that employer had later ceased carrying on business in the
ited Kingdom or indeed had switched to a policy with “causation” wording. In those

mstances, the negligent former employer of such a person (if still existing) would be without
er for its liability to the former employee; and if the former employer were insolvent, the victim
of the tort would have had no claim under the Third Parties (Rights Against Insurers) Act 1930 (or
pnder the 2010 Act when it comes into force, as to which see paras 30-024 and following, above).
For an illuminating discussion of BAI (Run-Off) Ltd v Durham in particular on the question of what
will suffice to satisfy the “causal requirement” for a liability insurer of an employer to be liable to
nnify the insured, see International Energy Group Lid v Zurich Insurance Plc UK [2013]
VCA Civ 39; [2013] Lloyd’s Rep. LR. 379.
il Employers® Liability (Compulsory Insurance) Regulations 1998 (SI 1998/2573) reg.2(1).

| Employers® Liability (Compulsory Insurance) Regulations 1998 (S1 1998/2573) reg.2(2). A relevant
employee is an employee who is ordinarily resident in the United Kingdom, or whao, though not
ordinarily resident in the United Kingdom, has been employed on or from an offshore installation
associated structure for a continuous period of not less than seven days, or who, though not
dinarily resident in Great Britain, is present in Great Britain in the course of employment for a
tinuous period of not less than 14 days (reg.1(2)). The purpose of the regulations is to prevent a
icy excess from affecting the employee's right to receive full compensation. It is permissible to
de that, if the employee is so compensated, the insurer will seek reimbursement for part of the
im from the employer: Aitken v Independent Insurance Co, 2001 S.L.T. 376.

loyers® Liability (Compulsory Insurance) Regulations 1998 (SI 1998/2573) reg.3.
nployers® Liability (Compulsory Insurance) Act 1969 s.4(1). For further provisions as to

ficates, see the Employers” Liability (Compulsory Insurance) Regulations 1998 (S1 1998/
73) regs 4-6 and Sch. 1.
bar v A.&B. Painters Ltd [1986] 2 Lloyd's Rep. 38 at 43, per Balcombe LJ (clause excluding
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policy to policy. Usually, it is non-payment of a debt on the due dates” or it
specified time thereafters®; if this is the case it is irrelevant to consider the re
why payment is not made.® In other cases the policy specifically provides for:
ment in the event of insolvency of the debtor,” but any allegation that a dah

not been paid for some other reason will be scrutinised closely if the deb
fact, insolvent.”

covered,

The subject-matter was money deposited in Russian banks and the plain
taken out the policy with the defendants while the Kerensky Government y
power. The Bolshevists subsequently abolished private banks and confiscated
assets and the plaintiff then claimed to recover under the policy. Greer J held
three things had to be proved, viz: (1) insolvency; (2) damage or destruction g
premises and contents; and (3) that the damage or destruction was due to one o
specified perils. There was no evidence that the premises of the banks had
destroyed or damaged in any way and he therefore gave judgment for the de
ants, saying it was impossible to read the words “damage or destruction™ as if
were equivalent to damage or destruction of the banks’ business.

Alteration of the risk. There is usually an express condition in the poli
preventing the creditor from assenting to any arrangements which modify his rig

not necessarily be the principal debtor, since it may be a surety® or even an jne
whose liability is the subject-matter of the insurance.

INSURANCE AGAINST PECUNIARY Loss CREDIT INSURANCE

le to decline liability. In the absence uf any s:uch conditicr_i, the que;tim:n will
hether such alteration or modification gives rise to a material alteration m_the.

2 The policy may, however, give the insured an express power (o alter the risk;
 an insurance of debentures may expressly reserve a power to tbe debenture-
< to sanction any modification or compromise of their rights against the dgblor

- y, €.g. 4 postponement of payment, and ‘in such a case the insurer will be
! d despite any such modiﬁcalions,_.” A creditor who does not consent to alsly
y modification is nevertheless entitled to payment frpm the insurer once the
ot insured against has happened, and tht_: insurer will be subrogated to th::
titor’s rights against the company, as modlﬁ_ed 6 Where, however, a cr§d1tlor 5
nts are not modified but extinguished, the insurer can no longer be _llab e—
p JJess there is an express clause covering that adc!ltmnal risk. Thus a creditor may

“ihe risk of ... loss arising from the bankruptcy or insolvency of all or any of the said b s that he is bound, pursuant to the terms of his contract w1th»the debtor, by a
Cnas o 5 desfingo. ot deshuctinn of fhe peenises a0d canichit of the: sanl SanlcIE S find th Jecision of other creditors extinguishing old rights, creating new ones and
civil commotions, war, civil war, revolutions, rebellions, military or usurped power .. ", @m‘ﬂ'}' T T et g o el Higasnid remeqy
e Eis insurer even if he does not consent to the new arrangement and he will

7

‘Elll' be able to pursue his new and, perhaps, less satisfactory rights against his

::i]helevance of-Altirations after the event. Once the event ir_'usur_ed agamstlhas
. :ﬁppened, the fssurer is liable to pay and any subsc_:quent a}telrat{on in the relanoq-
ﬁ:p betwe nthe debtor and the creditor will not discharge him, % unless the ?:‘edl-
jor ag=5e2:40 surrender some right to which the insurer ought to be subrogated.™ The
erc fact that a debtor such as a company goes nto _h_quzdatxon and the court sanc-
:';.\*s a scheme of arrangement discharging the liabilities of the company and, in ef-
fect, preventing the insurer from deriving any benefit from his rights of subroga-
tion, will not affect the liability of the insurer.®

The event on the happening of which the insurer is to become liable dig

In Waterkeyn v Eagle Star & British Dominions Insurance Co Ltd™ the g

or remedies against the debtor™ and, if this condition is not fulfilled, the insurer wad Non-disclosure of material facts.® There is surprisingly little authority in rela-

fion to non-disclosure in contracts of credit insurance.® It_ must, on any viev»:, be
material for the insurer to know whether the debtor is insolvent or in serious

Dane v Morigage Insurance Corp [1894] 1 Q.B. 54; a morigage—Re Law Guaranted Trust and,
cident Society (1913) 108 L.T. 830; a debenture—Shaw v Rayce Ltd [1911]< Ch. 318; Re
Guarantee Trust and Accident Society Ltd (Liverpool Mortgage InsuranceoJJid’s Case) [191
2 Ch. 617; or the sum outstanding on a hire-purchase agreement—Construstive Vinance Co v
Insurance Co (1924) 19 Lloyd’s Rep. 144.
Seaton v Burnand [1900] A.C. 135 at 141, per Lord Halsbury; Anglo-Californian Bank Lid v
and Provincial Marine and General Insurance Co Ltd (1904) 10 Com.Cas. 1. See also Moore
& Co Ltd v Hermes Credit & Guarantee Ple [2003] Lloyd's Rep. LR. 315.
Seaton v Burnand [1900] A.C. 135.

MacVicar v Poland (1894) 10 T.L.R. 566.

Shaw v Royce Ltd [1911] 1 Ch. 138. .
Finlay v Mexican fnvestment Corp [1897] | Q.B. 517; Kazakstan Wool Process (Eurape) Ltd v NCM.
[2000] Lloyd’s Rep. LR. 371. .
Mortgage Insurance Corp v Inland Revenue Commissioners (1887) 57 L.J.Q.B. 174 at 181, pei
Hawkins I; Laird v Securities Insurance Co (1895) 22 R. 452 at 459, per Lord McLaren: L.
Hambro v Burnand [1904] 2 K.B. 10 at 19 per Collins MR; Waterkeyn v Eagle Star & British
Dominions nsurance Co (1920) 5 Lloyd’s Rep. 42. Cf. Murdock v Heath (1899) 80 L.T. 50.
MuacViear v Poland (1894) 10 T.L.R. 566.
Waterkeyn v Eagle Star & British Dominions Insurance Co Lid (1920) 5 Lloyd’s Rep. 42.
See, e.g. Finlay v Mexican Investment Corp [1897] 1 Q.B. 517. In HIH Casuaity & General Insir=
ance Co v New Hampshire fnsurance Co [2001] Lloyd’s Rep. LR. 596, it was held (at 623) thata
term in reinsurance of film finance cover that the reinsured would obtain the reinsurers’ a o
all amendments was a warranty, and that this result reflected the position at common law.

[1090]

- llowing, above. If it appears that any alteration was within the CU‘I:I!{?]I‘IP[:{-
. ﬁngaﬁzsﬂigi the cugnlra::t wWas ma:lijzfany such alteration will not be heid_ sufficient to
discharge the insurer—see Law Guarantee Trust and Accident Society v .‘Jum_d! Reinsurance Co
[1912] I Ch. 138 at 154, per Warrington J. Where, however, the amount ofthe_mslalmems payable:
by a debtor was significantly reduced, that was held sufficiently .malenal to discharge the insurer:
Hadenfayre v British National Insurance Society [1984] 2 Lloyd’s Rep. 393.
Laird v Securities Insurance Co Lid (1895) 22 R. 452. . ) . .
B Finlay v Medican Investment Corp [1897] 1 Q.B. 517. If the modification dqes not bind the credi-
tor, the insurers can presumably exercise the creditor’s qﬁginal unmodrﬁeq. rights.
Shaw v Royee Ltd [1911] 1 Ch. 138 at 147-148, per Warrington J where the insurers were themselves
parties to the agreement whereby the original rights were extinguished and new ones created. There
is no indication, however, that the decision would have been any different if the insurers had been

ers to the agreement.

Eﬂnﬂnf v Mortgage Insurance Corp [1894] 1 Q.B. 54.
See .24-052, above.
Cf. E:?d j-;;mr:'fies Insurance Co (1893) 22 R. 452 and Young v Trustee Assets and Investment
Insurance Co Ltd (1893) 21 R. 222, .
Note the changes made and to be made to the law on non-dlsc!nsum.by the Cnnsmner.]nsumncc
(Disclosure and Representations) Act 2012 and the Insurance Act 2015. See Chs 19 and 20, !abDVC.
A defence of non-disclosure in Bank Leumi v British National Insurance Co [1988] 1 Lloyd’s Rep.
71 failed on the facts.
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