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A. Introdud%n
PN\

(a) Dispute resolution—worldwide \\\)

Arbitration is now the principal Qa of resolving international disputes involv-
ing states, individuals, and corpoiations. This is one of the consequences of the
increased globalisation of ;f\mh trade and investment. It has resulted in increas-
ingly harmonised arblt{‘; a practices by specialised international arbitration
practitioners who spekd Common procedural language, whether they practise in

England, Sw1tzer@, Nigeria, Singapore, or Brazil.

These harmonised practices rest on sophisticated rules of arbitration, which are
administered by institutions ranging from the International Chamber of Commerce
(ICC), the American Arbitration Association (AAA), and the London Court of
International Arbitration (LCIA), to a host of more recently established regional
arbitration centres located in Europe, Asia, the Middle East, and elsewhere.! The
sophisticated rules themselves are supported by enlightened national arbitration
laws inspired by the United Nations Commission on International Trade Law
(UNCITRAL) Model Law. The aim is to maximise the effectiveness of the arbitral
process, whilst minimising judicial intervention, other than when it is needed to
support arbitration agreements and awards.

! These different arbitral institutions are described in more detail later in this chapter.
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An Overview of International Arbitration

The result is an impressive edifice of laws and procedures, supported by treaties
such as the New York Convention of 1958, which impose an obligation on national
courts around the world to recognise and enforce both arbitration agreements and
arbitration awards.?

(b) What is arbitration?

Arbitration is essentially a very simple method of resolving disputes. Disputants
agree to submit their disputes to an individual whose judgment they are prepared
to trust. Each puts its case to this decision maker, this private individual—in
a word, this ‘arbitrator’. He or she listens to the parties, considers the facts and
the arguments, and makes a decision. That decision is final and binding on the
parties—and it is final and binding because the parties have agreed that it should
be, rather than because of the coercive power of any state.? A‘rb' ion, in short,
is an effective way of obtaining a final and binding decision on“adispute, or series
of disputes, without reference to a court of law (although, bise of national laws
and international treaties such as the New York Co ce\:\i}n, that decision will
generally be enforceable by a court of law if the lo?e‘ party fails to implement

voluntarily). \\
, V5

It is hardly surprising that such an mformq,ﬂ beessentially private and consensual
system of dispute resolution came to be ad? QS d by alocal tribe or community—or
even by a group of dealers or merchan*’\A c.d‘(ng within a particular area or market,
or attached to a particular chamb CFepommerce.* It is rather more surprising that
such a simple system of resol £ Putes has come to be accepted worldwide (and
not merely by individuals, b ‘C 3 s major corporations and states) as the established
method of resolving disput®s in whlch millions, or even hundreds of millions, of
dollars are at stake. %quy in which this has happened is one of the major themes
of this book. \\

2N
(¢) Con %}in arbitration
Arbitral proceedings take place in many different countries, with parties, counsel,

and arbitrators of many different nationalities, who mix together freely during
breaks in the proceedings. There is a striking lack of formality. An arbitral hearing is

2 International treaties and conventions are described in more detail later in this book, as is the
UNCITRAL Model Law.

3 'The limited circumstances in which national courts may set aside, or refuse to recognise and
enforce, an arbitral award are discussed in Chapter 11.

4 Many chambers of commerce adopted their own rules of arbitration for the settlement of dis-
putes between their members as an alternative to proceedings in the courts of law. The leading
example of this is, of course, the ICC, which is based in Paris and which, in 1923, established its
International Court of Arbitration to provide for the resolution by arbitration of ‘business disputes
of an international character’, in accordance with its Rules of Arbitration: see Art. 1(1) of the 1998

ICC Rules.



A. Introduction

not like proceedings in a court of law. There are no ushers, wigs, or gowns; no judge
or judges sitting in solemn robes upon a dais; no outward symbols of authority—
no flags, maces, orbs, or sceptres. There is simply a group of people seated around
a row of tables, in a room hired or provided for the occasion. If it were not for the
law books, the stacked piles of lever-arch files, and the transcript writers, with their
microphones and stenotype machines, it would look to an outsider as though a
conference or a business meeting were in progress. It would not look very much
like a legal proceeding at all.

However, the appearance conceals the reality. It is true that the parties themselves
choose to arbitrate, as an alternative to litigation or other methods of dispute reso-
lution. It is also true that, to a large extent, arbitrators and parties may choose for
themselves the procedures to be followed. If they want a ‘fast-track’ arbitration,
they may have one® (although if it is to take place, for instance, u the Swiss
Rules of International Arbitration, it will be known by the more d ed title of
an ‘expedited procedure’). If the parties wish to dispense wn}l‘ct""e disclosure of
documents or with the evidence of witnesses, they may c&é\mdeed they may
even dispense with the hearing itself if they so wish.®

Such emphasis on the ‘autonomy of the parties’ ) gm suggest that parties and
arbitrators inhabit a private universe of their oy \b""c this is not so. In reality, the
practice of resolving disputes by the essentlﬁ' W prlvate process of international
arbitration works effectively only becausc o{pported by a complex public sys-
tem of national laws and i 1nternat10na s ;les Even a comparatively simple inter-
national arbitration may require “e to at least four different national systems
of law, which in turn may be der? from an international treaty or convention—

or indeed from the UNCITRAT Model Law itself.

Amongst these differen y)§onal systems or rules of law is, first, the law that gov-
erns the mternatlona{\c\ gnition and enforcement of the agreement to arbitrate.
There is then t e%&’—the so-called Jex arbitri—that governs the actual arbitra-
tion proceedi emselves. Next—and generally most importantly—there is the
law or the set of rules that the arbitral tribunal is required to apply to the substan-
tive matters in dispute. Finally, there is the law that governs the international rec-

ognition and enforcement of the award of the arbitral tribunal.

These laws may well be the same. The lex arbitri, which governs the arbitral pro-
ceedings themselves and which will almost always be the national law of the place

> Fast-track (or expedited) arbitration is discussed in Chapter 6.

6 The 2012 version of the ICC Rules provides, in Art. 25(6), that the arbitral tribunal may make
a decision based only on documents ‘unless any of the parties requests a hearing’. Other institutions
have similar rules: see, e.g., Art. 42(1)(c) of the Swiss Rules of International Arbitration 2012 (the
‘Swiss Rules’), which states: ‘Unless the parties agree that the dispute shall be decided on the basis
of documentary evidence only, the arbitral tribunal shall hold a single hearing for the examination
of the witnesses and expert witnesses, as well as for oral argument.’
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of arbitration, may also govern the substantive matters in issue. But this is not
necessarily so. The law that governs the substantive matters in issue (and which
goes by a variety of names, including the ‘applicable law’, the ‘governing law’, or
sometimes the ‘proper law’) may be a different system of law altogether. For exam-
ple, an arbitral tribunal sitting in Switzerland, governed (or regulated) by Swiss
law as the law of the place of arbitration, may well be required to apply the law of
New York as the applicable or substantive law of the contract.” This ‘applicable’, or
‘substantive’, law will generally be a designated national system of law, chosen by
the parties in their contract. But this is not necessarily so. The parties or, in default,
the arbitral tribunal on behalf of the parties may choose other systems of law, for
example a blend of national law and public international law, or a collection of rules
known as ‘international trade law’, ‘transnational law’, the ‘modern law merchant’
(the so-called Jex mercatoria), or by some other title.® Indeed, if so germitted by the
agreement of the parties and the lex arbitri, the arbitral trlbunal®\£determme the
dispute on the basis of what it considers to be fair and equltzﬂ:t\

Finally, because international arbitrations generallx{_\e place in a ‘neutral’
country—that is, a country that is not the count®=\M'residence or business of
the parties—the system of law that governs the'i An: Unatlonal recognition and
enforcement of the award of the arbitral tr1 64" will almost always be different

from that which governs the arbitral pro ,g‘ ngs themselves.

The dependence of the international at ‘I’ process upon different (and occasion-
ally conflicting) rules of national Qﬁ)ternatlonal law is another major theme of
this book. (.

\

(d) A brief historical note;

In its early days, arbﬁgon would have been a simple and relatively informal pro-
cess. Two mercha'\\ a dispute over the price or quality of goods delivered, would
turn to a thlr%‘@um they knew and trusted, and they would agree to abide by his
decision@ they would do this not because of any legal sanction, but because
this was whit was expected of them in the community within which they carried

on their business.!®

7 In June 2012, the six leading chambers of commerce in Switzerland adopted an updated ver-
sion of the Swiss Rules. Article 1(1) of these Rules states that they will govern the conduct of the
arbitration—together with any mandatory rules of Swiss law (although the latter is not expressly
stated). Article 33(1) provides that the arbitral tribunal shall decide the case in accordance with
the rules of law agreed by the parties or, in the absence of choice, by the rules of law with which
the dispute has the closest connection. Article 33(2) provides that the arbitral tribunal may decide
according to equity, if expressly authorised by the parties to do so.

8 The different systems or rules of law that may constitute the substantive law of an international
commercial contract are discussed in Chapter 3.

® An agreement that the arbitral tribunal may decide ex aequo et bono is not unknown, but is
comparatively rare in modern practice.

10 After referring to ‘the dispute resolution mechanisms of the post-classical mercantile world’
that were adopted in particular trades or trading centres, Lord Mustill comments: “Within such

4



A. Introduction

In theory, such alocalised system of ‘private justice’ might have continued without
any supervision or intervention by the courts of law—in much the same way as
the law does not generally concern itself with supervising the conduct of a private
members’ club or intervening in its rules unless public policy requires it to do so.

However, no modern state can afford to stand back and allow a system of private
justice—depending essentially on the integrity of the arbitrators and the goodwill
of the participants—to be the only method of regulating commercial activities.
Arbitration may well have been ‘a system of justice, born of merchants’,"" but just
as war is too important to be left to the generals,'? so is arbitration too important
to be left to private provision.

National regulation of arbitration came first'*—but international arbitration does
not stay within national borders; on the contrary, it crosses them agaiq and again.
A corporation based in the United States might contract with a@
ation based in France, for the construction of a power plant in ]’aa\ esia, with an

I corpor-

agreement that any disputes should be resolved by arbltratu)ay \\‘London Where
is such an arbitration agreement to be enforced if a dispute *ises and one of the
parties refuses to arbitrate? Which court will have jusisastion? And if there is an
arbitration that leads to an award of damages ar;d,oog:s, how is that award to be

N
AN

communities, external sanctions would have been laﬁ%‘ﬁdundant even if alegal framework had
been available to bring them into play, which in ;ln\ \in it was not.” See Mustill, ‘Isitabird..., in
Reymond (ed.) Liber Amicorum (Litec, 2004) 77‘) See also Mustill, “The history ofinternational
commercial arbitration: A sketch’, in and Hill (eds) 7he Leading Arbitrators’ Guide to
International Arbitration (2nd edn, Juri Nn\, ’008) p- 1. To similar effect, see Paulsson, 7he Idea of
Arbitration (Oxford University Press, 261 ¥, p- 1, where he says: “The idea of arbitration is that of the
binding resolution of disputes accgoretwith serenity by those who bear its consequences because of
their special trust in chosen deci$ay-makers.’

" Serge Lazareff used t‘hi@ tminating phrase, which describes how arbitration was seen as a
way of settling disputes Sedor, ciling legal principle with equity. He describes it as (in the authors’
translation) ‘this sys %’91 justice, born of merchants, which brings together law and respect for
trade usage and {g ow to reconcile the approach of Antigone with that of Creon’. (In Greek
mythology, Antigéne pleaded with Creon for the burial of the body of her brother Eteocle within
the city walls.) See Lazareff, Tarbitre singe ou comment assassiner I'arbitrage’, in Aksen (ed.) Global
Reflections in International Law, Commerce and Dispute Resolution: Liber Amicorum in Honour of
Robert Briner (ICC, 2005), p. 478.

12 Attributed to both Georges Clémenceau, French prime minister 1917-20, and Talleyrand
(1754-1838), the French statesman.

13 In France, an edict of Francis II promulgated in August 1560 made arbitration compulsory
for all merchants in disputes arising from their commercial activity. Later, this edict came to be
ignored. During the French Revolution, arbitration came back into favour as ‘the most reasonable
device for the termination of disputes arising between citizens’ and, in 1791, judges were abolished
and replaced by ‘public arbitrators’. However, this proved to be a step too far and in 1806 the French
Code of Civil Procedure effectively turned arbitration into the first stage of a procedure that would
lead to the judgment of a court. See David, Arbitration in International Trade (Economica, 1984),
pp- 89-90. The first English statute was the Arbitration Act 1698, although in Vynior’s Case (1609)
8 Co Rep 80a, at 81b, the court ordered the defendant to pay the agreed penalty for refusing to
submit to arbitration as he had agreed to do. For more information on the history of arbitration, see
the various studies by Derek Roebuck, including Roebuck, ‘Sources for the history of arbitration’

(1998) 14 Arb Intl 237.
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enforced against the losing party if the losing party refuses to implement the award
voluntarily? Again, which court has jurisdiction?

'The national law of one state alone is not adequate to deal with problems of this kind,
since the jurisdiction of any given state is generally limited to its own territory. What
is needed is an international treaty or convention, linking national laws together and
providing (as far as possible) a system of worldwide enforcement, both of arbitration
agreements and of arbitral awards. Such treaties and conventions, and other major
international instruments, will be discussed in more detail towards the end of this
chapter. For now, it is useful simply to list them: they are all significant ‘landmarks’
in the development of a modern law and practice of international arbitration—and
they are landmarks to which, in practice, reference is continually made.

@

* the Geneva Protocol of 1923 (the ‘1923 Geneva Protog Q Y

e the Geneva Convention of 1927 (the ‘1927 Gene@ %vention’);'s

¢ the New York Convention of 1958 (the NewY} k Sonvention’);'6

* the International Centre for Settlemeng' ‘,\ﬁvestment Disputes (ICSID)
Convention of 1965 (the ICSID Conve«m“\\f

* the UNCITRAL Arbitration Rule‘s, £ ‘UNCITRAL Rules’), adopted in
1976 and revised in 2010; \ad

* the UNCITRAL Model Law r% Iodel Law’), adopted in 1985;'" and

* revisions to the Model La evised Model Law’), adopted in 2006.2°

(e) International rules, treaties, and conventions

The most important ‘landmarks’ are:

These landmarks will be cea: 1uered in more detail later in this chapter.
R\

14 The Geneva Proxw}*’on Arbitration Clauses of 1923 was drawn up on the initiative of the
ICC and under th%,q ices of the League of Nations, and signed at Geneva on 24 September 1923.

5 This Co " for the Execution of Foreign Arbitral Awards followed on from the Geneva
Protocol a@/ SIgned at Geneva on 26 September 1927: League of Nations Treaty Series
(1929-30), Vok. XCIL p. 302.

16 The Convention on the Recognition and Enforcement of Foreign Arbitral Awards, signed in
New York on 10 June 1958: United Nations Treaty Series (1959), Vol. 330, p. 38, No. 4739. The text
of the Convention is set out in Appendix B.

17 The ICSID Convention on the Settlement of Investment Disputes between States and Nationals
of Other States, signed in Washington DC on 18 March 1965: United Nations Treaty Series (1966),
Vol. 575, p. 160, No. 8359. For a more detailed review of ICSID arbitrations, see Chapter 8.

'8 Adopted by Resolution 31/98 of the General Assembly of the United Nations on 15 December
1976, these Rules are set out in Appendix D. At its Thirty-ninth Session (New York, 17-28 June
2002), UNCITRAL agreed that revision of the UNCITRAL Rules should be given priority,
and that such revision ‘should not alter the structure of the text, its spirit, its drafting style, and
should respect the flexibility of the text rather than add to its complexity’: see UNCITRAL, Report
of Working Group II (Arbitration and Conciliation) on the Work of its Forty-ninth Session, Vienna,
15-19 September 2008, Doc. No. A/CN.9/665, para. 3.

9 The Model Law on International Commercial Arbitration, adopted by the United Nations
Commission on International Trade Law on 21 June 1985. The text of this is set out in Appendix A.

20 The Revised Model Law was approved by the United Nations in December 2006. Its text is
shown in Appendix A.

6



A. Introduction

(f) Meaning of ‘international’

(i) International and domestic arbitrations contrasted

The term ‘international’ is used to mark the difference between arbitrations that
are purely ‘national’ or ‘domestic’ and those that in some way transcend national
boundaries, hence are ‘international” or (in the terminology adopted by Judge
Jessup) ‘transnational’.?!

It may be said that every arbitration is a ‘national’ arbitration, since it must be held
at a given place and is accordingly subject to the national law of that place.?? In
a narrow sense, this is correct. If an international arbitration is held in London,
the place, or ‘seat’, of the arbitration will be London, the mandatory provisions
of English law will apply to the proceedings and the tribunal’s award will be an
‘English” award. However, in practice, it is usual to distinguish betv&e&n arbitra-

tions that are purely ‘national” or ‘domestic’ and those that are}<jufternational’.
There are sound legal and practical reasons for this. x (7N
\&

A
First, to the extent that the procedure in any arbitration \f/ﬁ;}ulated by law, that

law is normally the law of the place of arbitration—tga?@ the law of the ‘seat’ of

the arbitration. In an international arbitration (un!i,‘;\’&s ‘hational’ or ‘domestic’

counterpart), the parties usually have no conne@'@‘ with the seat of the arbitra-
. . R .

tion. Indeed, the seat will generally have bgemnchosen by the parties, or by an

arbitral institution, precisely because it is ag&izé with which the parties have no

connection. It will be a truly neutral s ’\.\\)

Secondly, the parties to an interfﬁ'ﬁ‘(}a arbitration are generally (but not always)
business or financial corporation®states, or state entities, whilst the parties to a
domestic arbitration will m%c‘tlsually be private individuals. This means that an
element of consumer pr ietion will almost certainly form part of the law govern-

ing domestic arbitratians.?
g
.;\

Thirdly, the s ¥vblved in international arbitrations are generally considerably
greater than thse involved in domestic arbitrations, which may (for example) con-
cern a comparatively small dispute between a customer and an agent over a faulty

21 Judge Jessup used this term to describe rules of law that govern cross-border relationships
and transactions: see Jessup, Transnational Law (Yale University Press, 1956).

22 See, e.g., Mann, ‘Lex facit arbitrum’ (1986) 2 Arb Intl 241, at 244; however, as discussed later
in this chapter, this statement is not true in respect of ICSID arbitrations.

23 Many years ago, the English appellate court proclaimed that there would be ‘no Alsatia in
England where the King’s Writ does not run’. Its concern was that powerful trade associations
would otherwise impose their own ‘law’ on traders and citizens less powerful than they. For this rea-
son, some control (and even ‘supervision’) of the arbitral process by the local courts was considered
desirable. The same concern for consumer protection is to be seen in the modern laws of those states
that have chosen, rightly or wrongly, to deal with both national and international arbitrations in the
same legislative Act: see, e.g., the English Arbitration Act 1996, the Irish Arbitration Act 2010, and
the Swedish Arbitration Act 1999.
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motor car or a package holiday that failed (perhaps predictably) to live up to its
advance publicity.

Fourthly, many states have chosen to adopt a separate legal regime to govern
international arbitrations taking place on their territory, recognising that the con-
siderations that apply to such arbitrations are different from those that apply to
purely national (or ‘domestic’ arbitrations). In recognising such differences, the
states concerned—which include important centres of arbitration such as France,
Switzerland, and Singapore—have adopted the same approach as that adopted
by the Model Law, which is expressly stated to be a law designed for international
commercial arbitrations.?*

To these four reasons might be added a fifth—namely, that, in some states, the
state itself (or one of its entities) is permitted to enter into arbitra%n agreements
only in respect of international transactions.? o\(b»

e

It might be thought, given its importance, that there wov.)lc@;‘\general agreement
on what is meant by ‘international arbitration’. But t&’éﬁ\\ziot so. “When I use a
word,” said Humpty Dumpty, ‘it means just what %!

more nor less.?6 In accordance with this relaxed aa_(o ach, the word ‘international’

ose it to mean—mneither

has at least three different meanings when it cgf@2> to international arbitration: the
first depends on the nature of the dispute; \\“\;tcond, on the nationality of the par-
ties; and the third approach, which is th}ﬁ bithe Model Law, depends on a blending

of the first two, plus a reference to th/\\k‘)sen place of arbitration.
o )

(i1) International nature of tjfe .~@ut€

The ICC, as already menri‘onc'cl, established its Court of Arbitration in Paris in
19237 to provide for thqsyrtiement by arbitration of what were described as ‘business

disputes of an intexpféﬁ al character’.?8 Thus the ICC adopted the nazure of the dis-

N
pute as its cntena{\h r deciding whether or not an arbitration was an ‘international
e
]

Q™
N\

24 Model Law, Art. 1(1).

25 The ‘Tapie Affair’ gave rise to a wave of criticism in France when it emerged that the French
government had agreed that what was effectively a dispute between a major French bank and a
former French minister, Bernard Tapie, should be dealt with by an arbitral tribunal of three French
lawyers rather than by the French courts. One of the many criticisms made in the French media
was that a case of such political significance had been referred to arbitration, a private process of
dispute resolution, rather than left with the French courts. On 17 February 2015, the award of
the arbitral tribunal was set aside by the Paris Cour d’Appel: Arret du 17 Fevrier 2015, No. 77
(13/13278). As at July 2015, an appeal against this decision is pending.

26 Attributed to Humpty Dumpty in Lewis Carroll’s Alice through the Looking Glass (1871).

27 The court is now known as the International Court of Arbitration of the ICC. It is not a court
in the generally accepted sense; rather, it is a council that, inter alia, oversees the work of arbitral
tribunals constituted under the ICC Rules and approves the draft awards of those tribunals, whilst
leaving the tribunals themselves in full charge of the cases before them.

28 1998 ICC Rules, Art. 1(1). These Rules were replaced by new Rules effective from January
2012.
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arbitration’. At first, the ICC considered business disputes to be ‘international” only
if they involved nationals of different countries, but it altered its Rules in 1927 to
cover disputes that contained a ‘foreign element’, even if the parties were nationals
of the same country. An explanatory booklet issued by the ICC used to state:

[T]he international nature of the arbitration does not mean that the parties must
necessarily be of different nationalities. By virtue of its object, the contract can
nevertheless extend beyond national borders, when for example a contract is
concluded between two nationals of the same State for performance in another
country, or when it is concluded between a State and a subsidiary of a foreign com-
pany doing business in that State.?°

French law, which has undoubtedly influenced the ICC Rules on this issue, consid-
ers an arbitration to be ‘international’ if the nature of the business (for instance the
movement of goods or money) is itself ‘international’, even if the parti@woncerned
are based in the same country or are of the same nationality.3° ;\(b~

(7N
(iii) Nationality of the parties /,{\\’
The second approach is to focus attention not on the na{a&&‘f‘the dispute, but on
the parties to it. This involves reviewing the nationalit}tu ce of residence, or place
of business of the parties to the arbitration agreemeatit is an approach that was
adopted in the European Convention of 196143}~ Zﬁﬁh, although little used, con-
tains several useful definitions, including a»g‘é%mion of the agreements to which
it applies as ‘arbitration agreements concl {8t for the purpose of settling disputes
arising from international trade betwgen physical or legal persons having, when
concluding the agreement, theirCL‘ sl place of residence or their seat in different
Contracting States . . .32

St
o
o

Switzerland is one of the §t§§s in which the nationality of the parties determines

whether or notan arbitrditgri is ‘international’. In Swiss law, an arbitration is ‘inter-

\

national’ if, at the gk&e when the arbitration agreement was concluded, at least

one of the parti &:& not domiciled or habitually resident in Switzerland.33 The
p é& y

29 1CC, The International Solution to International Business Disputes: ICC Arbitration, 1ICC
Publication No. 301 (ICC, 1977), p. 19. (This useful booklet is no longer in print.)

30 Decree No. 2011-48 of 13 January 2011, Bk IV, Title II, art. 1504; see also Conducci, “The
arbitration reform in France: Domestic and international arbitration law’ (2012) 28 Arb Intl 125.
The current ICC Rules cover ‘all business disputes, whether or not of an international character’,
which suggests a readiness to administer purely ‘domestic’ disputes, if appropriate.

31 European Convention on International Commercial Arbitration, signed at Geneva on 21 April
1961: United Nations Treaty Series (1963—64), Vol. 484, p. 364, No. 7041.

32 European Convention of 1961, Art. I(1)(a) (emphasis added).

33 For a commentary on Switzerland’s law on international arbitration—that is, Ch. 12 of the
Swiss Private International Law Act 1987 (‘Swiss PIL')—see, e.g., Bucherand Tschanz, International
Arbitration in Switzerland (Helbing & Lichtenhahn, 1989); Reymond, ‘La nouvelle Loi Suisse et
le droit d’arbitrage international: Réflexions de droit comparé’ (1989) 3 Rev Arb 385; Lalive, “The
new Swiss Law on International Arbitration’ (1998) 4 Arb Intl 2; Geisinger and Voser, International
Arbitration in Switzerland: A Handbook for Practitioners (2nd edn, Kluwer Law International, 2013).
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‘nationality’ test is also used by the United States for the purposes of the New York
Convention—but arbitration agreements between US citizens or corporations are
excluded from the scope of the Convention unless their relationship ‘involves prop-
erty located abroad, envisages performance or enforcement abroad or has some
reasonable relation with one or more foreign states’.3

(iv) Model Law

Problems may arise as a result of the lack of an internationally agreed definition of
‘international’. Each state has its own test for determining whether an arbitration
award is ‘international’ or, in the language of the New York Convention, ‘foreign’.
The Convention defines ‘foreign awards” as awards that are made in the territory
of a state other than that in which recognition and enforcement are sought—Dbut
it adds to this definition awards that are ‘not considered as domgstic awards’ by
the enforcement state.3> In consequence, while one state may der an award
to be ‘domestic’ (because it involves parties who are natiops \f that state), the
enforcement state might well consider it 7oz to be domespvy S4cause it involves the

»

interests of international trade). <
.

The Model Law was specifically designed to ap} X G international commercial
arbitration. Accordingly, some definition of th/£;rm ‘international’ was essential.

The Model Law states, in Article 1(3): ,,\'\\

\
(3) An arbitration is international ifi«. ' J

(a) the parties to an arbitration \\B Jent have, at the time of the conclusion of
that agreement, their places siness in different States; or

(b) one of the following pl »\ is 51tuated outside the State in which the parties
have their places of bL\emess.
(i) the place of@&Q*ration if determined in, or pursuant to, the arbitration
agreemem(} )
(i) any plm& riere a substantial part of the obligations of the commercial
rela &k’hlp is to be performed or the place with which the subject-matter

dispute is most closely connected; or

(¢) the parties have expressly agreed that the subject matter of the arbitration
agreement relates to more than one country.

This definition combines the two criteria mentioned earlier and, for good measure,
adds another:

* the internationality of the dispute is recognised in Article 1(3)(b)(i) and (ii);

* the internationality of the parties is recognised in Article 1(3)(a); and

* Article 1(3)(c) grants the parties liberty to agree amongst themselves that the
subject matter of the arbitration agreement is ‘international’.

34 US Code, Title 9 (‘Arbitration’), § 202.
35 New York Convention, Art. 1(1).
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For the purposes of this volume, the authors adopt a wide definition. An arbitra- 1.34
tion is considered to be ‘international’ if (in the sense of the Model Law) it involves
parties of different nationalities, or it takes place in a country that is ‘foreign’ to

the parties, or it involves an international dispute.3® Nonetheless, a caveat must

be entered to the effect that such arbitrations will not necessarily be universally
regarded as international. If a question arises as to whether or not a particular
arbitration is ‘international’, the answer will depend upon the provisions of the
relevant national law.

(g) The meaning of ‘commercial’

It was once customary to refer to the ‘commercial” character of arbitrations such  1.35
as those to which much of this volume is devoted. This reflects the distinction
made in some countries between contracts that are ‘commercial’ and e thatare
not. This distinction was important at one time because there wef d still are)
countries in which only disputes arising out of ‘commercial’ cg:& “ts may be sub-
mitted to arbitration®’ (thus it might be permissible to hol 4(_}).)1trat10n between
two merchants over a contract made in the course of tRE& business, but not, for

example, in respect of a contract for the allocation of» wppbrty on the marriage of

their children). .4’

\\
The first of the important modern treatles lﬁ \International arbitration was the 1.36
1923 Geneva Protocol. This d1st1ngulshe WY Mifticle 1, between ‘commercial mat-

ters’ and ‘any other matters capable offSat }ement by arbitration’. The distinction
carried with it the implication tl:c ‘€3 mercial matters’ would necessarily be cap-
able of being settled (or resolve

cerned (because that state wopuitiallow such matters to be resolved by arbitration),

> / arbitration under the law of the state con-

whilst it might not allow QA commercial’ matters to be resolved in that manner.

Further emphasis w&;ﬁ\q ed to the distinction between ‘commercial matters’ and  1.37

state was free

‘any other matter ﬁ,’tne stipulation in the Geneva Protocol that each contracting
lelt its obligations ‘to contracts that are considered as commer-

cial under its national law’.38 This is the so-called commercial reservation, and it
remains important since it appears again in the New York Convention.3®

36 Spain is one of the countries that has adopted this wide definition in the Spanish Arbitration
Act 2003, as amended by the Arbitration Amendment Act 2011, s. 3.

37 For instance, art. 737 of Argentina’s Code of Civil Procedure states that only matters relat-
ing to commercial transactions can be validly submitted to arbitration. China is one major state
that adopted the ‘commercial reservation’ when it ratified the New York Convention in 1987, and
in India, for instance, an ‘international commercial arbitration’ is defined to mean an arbitration
relating to legal relationships that are considered to be commercial under the law in force in India:
Indian Arbitration and Conciliation Act 1996, s. 2(i)(f).

38 Geneva Protocol of 1923, Art. 1.

39 New York Convention, Art. I(3). It may be important to know whether the legal relationship
out of which the arbitration arose was or was not a commercial relationship. If; e.g., it becomes
necessary to seek recognition or enforcement of a foreign arbitral award in a state that has adhered
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The draftsmen of the Model Law considered defining the word ‘commercial’,*® but
gave up the attempt. Instead, they stated as follows in a footnote:

The term ‘commercial’ should be given a wide interpretation so as to cover mat-
ters arising from all relationships of a commercial nature, whether contractual
or not. Relationships of a commercial nature include, but are not limited to, the
following transactions: any trade transaction for the supply or exchange of goods
or services; distribution agreement; commercial representation or agency; factor-
ing; leasing; construction of works; consulting; engineering; licensing; invest-
ment; financing; banking; insurance; exploitation agreement or concession; joint
venture and other forms of industrial or business co-operation; carriage of goods
or passengers by air, sea, rail or road.*

The first four editions of this book dealt with ‘commercial’ arbitrations, using ‘com-
mercial’ in the wide sense used in the Model Law. However, given the increased
number and importance of investment disputes, the authors deciged to delete the
reference to ‘commercial’ in subsequent editions of this bool{(_.{ \!

YO
(h) Key elements of an international arbitration Q\\
As readers will either know or discover, many elepcrg go to make up an interna-

. . N\
tional arbitration—but the key elements are :sl'so‘\tst:

-
. N
* the agreement to arbitrate; ,,\(\ 3
*

* the need for a dispute; L)
¢ the commencement of an arbitrati..’;\j

* thearbitral proceedings; )
* the decision of the tribundl: 2

e the enforcement of the aw ad.

\

(i) Agreement to.af;i%te
»\\)

The foundatio ';s\ﬂe of modern international arbitration is (and remains) an
‘%e parties to submit any disputes or differences between them

agreemerQN
to arbitration.*?2 Before there can be a valid arbitration, there must first be a

valid agreement to arbitrate. This is recognised both by national laws and by

to the New York Convention, but has entered the commercial reservation, it will be necessary to
look at the law of the state concerned to see what definition it adopts of the term ‘commercial’.

40 Which neither the Geneva Protocol nor the New York Convention had done.

41 The definition appears as a footnote to Art. 1(1), which states that the Model Law applies to
‘international commercial arbitration’. It is interesting to see that the Model Law includes ‘invest-
ment within the definition of the term ‘commercial’, since in practice a separate regime for invest-
ment disputes has tended to develop, particularly where a state or state entity is concerned. See
Chapter 8 for more on investor—state disputes.

42 Once there is a valid agreement to arbitrate, the scope of any resulting arbitration may be
enlarged, e.g. to cover so-called non-signatories, whose consent to arbitrate is a ‘deemed’ or ‘implied’
consent, rather than a real agreement. The issues of non-signatories, consolidation of arbitrations,
and third-party involvement (where any ‘consent’ may be largely fictional) are touched upon later in
this chapter, but discussed in more detail in Chapter 2.

12
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international treaties. Under both the New York Convention** and the Model
Law,** recognition and enforcement of an arbitral award may be refused if the
parties to the arbitration agreement were under some incapacity or if the agree-
ment was not valid under its own governing law.**

An ‘agreement to arbitrate’ is usually expressed in an arbitration clause in a con-
tract. Arbitration clauses are discussed in more detail later, but what they do is to
make it clear that the parties have agreed as part of their contract that any dispute
that arises out of, or in connection with, the contract will be referred to arbitration
and not to the courts. Arbitration clauses are drawn up and agreed as part of the
contract before any dispute has arisen, and so they necessarily look to the future.
The parties naturally hope that no dispute will arise, but agree that if it does, it will
be resolved by arbitration, and not by the courts of law.

There is a second, less common, type of agreement to arbitrate, whi i@\nade once
adispute has arisen. Such an agreement is generally known as a ;;f\ ission agree-
ment.. It is generally much more complex than an arbitrat}a’@dause—because,
once a dispute has arisen, it is possible to nominate a trib$n\ Shd o spell out what

the dispute is and how the parties propose to deal Witb \* \

These two types of arbitration agreement have b {;;:Y'\I{ed by a third—namely, an
‘agreement to arbitrate’, which is deemed to arits \sider international instruments,
such as a bilateral investment treaty (BIT) @tergd into by one state with another.
A feature of such treaties is that each sts(\\urty to the treaty agrees to submit to
international arbitration any disputt\ y ézz’gbt arise in the future between itself
and an ‘investor’.* This ‘investof is g a party to the treaty. Indeed, the investor’s
identity will be unknown at the tiine when the treaty is made. Hence this ‘agree-
ment to arbitrate’ in effec&koilstitutes a ‘standing offer’ by the state concerned
to resolve any ‘investn}{;} disputes by arbitration. It is an offer of which many
‘investors” have beer};Qp\lx to take advantage.?’

The New Yorg&kv'e’ntion, which provides for the international recognition and
enforcement of arbitration agreements,*® insists that arbitration agreements should
be ‘in writing’. Indeed, references to the need for ‘writing’ occur throughout the
New York Convention. Article II(1) requires each state party to the Convention
to recognise ‘an agreement in writing’ under which the parties have undertaken
to submit to arbitration disputes that are capable of being settled by arbitration.
Article I1(2) defines an ‘agreement in writing’ to include arbitration clauses and
submission agreements; Article I'V states that to obtain enforcement of an arbitral

43 New York Convention, Art. V.

44 Model Law, Art. 35.

45 New York Convention, Art. V(1)(a); Model Law, Art. 36(1)(a)(i).
Investor—state arbitrations are discussed further in Chapter 8.
47 See Chapter 8.

As well as of arbitration awards.
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award the winning party must produce the written agreement to arbitrate or a duly
certified copy.

When the New York Convention was drawn up, the position was relatively sim-
ple: arbitration, for the purposes of the Convention, was to be based either on a
written arbitration clause in a contract or on a signed submission agreement. This
is how things were done when the Convention was concluded in 1958. But much
has changed since then. First, modern methods of communication have moved
beyond the ‘letters and telegrams’ to which the Convention refers. Secondly, the
Convention assumes that on/y parties to the agreement to arbitrate will become
parties to any resulting arbitration. However, the increased complexity of inter-
national trade means that states, corporations, and individuals who are oz par-
ties to the arbitration agreement might wish to become parties*®—or, indeed,
might find that they have been joined as parties, irrespective ¢ of their wishes. The
idea that arbitration involves only two parties—one as claimat&nd the other as
respondent—is no longer valid. y S J\

The Model Law, which came into force many years afte '{— '‘New York Convention,
also envisages arbitration as taking place o7y betyeda’parties who are parties to
a written arbitration agreement. Article 7(1) sst'ap&mat an arbitration agreement:

-

.is an agreement by the parties to subnﬁ‘ .\‘arbltratlon all or certain disputes
Wthh have arisen or which may arise b “in them in respect of a defined legal
relationship, whether contractual or iy x Vot arbltratlon agreement may be in the
form of an arbitration clause in a ¢gr it ;ctor in the form of a separate agreement.>

However, the Model Law di Qe eyond ‘letters’ and ‘telegrams’ by extending
the definition of ‘in writing (8 lnclude an exchange of letters, telex, telegrams or
other means of telecon&kuhlcamon which provide a record of the agreement’.*!

Parties who agree ;{\ﬁ»)ltratlon give up their right of recourse to the courts of law.
It is not unreas arvle to require written evidence that they have, in fact, agreed to
do this. NQ?L s of arbitration insist on such evidence. In Swiss law, for example,
an arbitration agreement has to be made ‘in writing, by telegram, telex, telecopier
or any other means of communication which permits it to be evidenced by a text.>

4% What is described here is the problem of ‘non-signatories’, which is considered in more detail
in Chapter 2. The word ‘non-signatories’ is not particularly accurate, since anyone in the world
who has not signed the arbitration agreement might correctly be described as such. Nevertheless,
it has become a convenient way of describing those who may become a party to the arbitration
despite not having signed the relevant agreement to arbitrate or a document containing an arbitra-
tion clause.

50 Emphasis added.

51 Model Law, Art. 7(2).

52 Swiss PIL, s. 178(1) (emphasis added). See also, e.g., the Italian Code of Civil Procedure (art.
807), which states that ‘the submission to arbitration shall, under penalty of nullity, be made in
writing and shall indicate the subject matter of the dispute’. Arbitration clauses must also be in
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However, in modern business dealings, contracts may be made orally, for instance
at a meeting or by a conversation over the telephone. In the same way, an ‘agree-
ment to arbitrate’ may be made orally—and this was recognised in the delibera-
tions that led eventually to the Revised Model Law. States that adopt this revised
law are given two options. The first is to adhere to the writing requirement, but
with the definition of ‘writing” extended to include electronic communications of
all types.* The second option is to dispense altogether with the requirement that
an agreement to arbitrate should be in writing.>*

(i) Arbitration clauses

An arbitration clause (or clause compromissoire, as it is known in the civil law) will
generally be short and to the point. An agreement that ‘any dispute is to be set-

tled by arbitration in London’ would constitute a valid arbitration a{eement—
although in practice so terse a form is not to be reccommended.> -« (b»

Institutions such as the ICC and the LCIA have their own receifit J}nded forms of
arbitration clause, set out in their books of rules. The U (’z@ AL Rules offer a
simple ‘Model Arbitration Clause’, which states that: A?Q Ispute, controversy or
claim arising out of or relating to this contract, or the Rieach, cermination or inval-

idity thereof, shall be settled by arbitration in a%fn ance with the UNCITRAL
Arbitration Rules.’*® r, A\

Q\J
N

(ii) Submission agreements o

An arbitration agreement that is drac&l, to deal with disputes that have already
arisen between the parties is genfrai;’known as a ‘submission agreement’, a com-
promis, or a compromiso. The pai ti’s may wish to choose institutional arbitration,
or they may prefer to proce&&ad hoc, in which case the submission agreement will

R

P

”Q/J

N
writing. And, un, %JS Federal Arbitration Act of 1990, the minimum requirements are that
the arbitration agggement be in writing and agreed to by the parties.

>3 Revised Model Law, Art. 7, Option L.

>4 Revised Model Law, Art. 7, Option II. The ‘writing requirement’ is discussed in more detail in
Chapter 2. In states that adopt the second option of the Revised Model Law, an oral agreement to
arbitrate will be sufficient and there will be no requirement to produce a written agreement to arbi-
trate when seeking enforcement of an award. However, Arts I1(2), IV, and V(1)(a) of the New York
Convention still require a written agreement in a defined form. This means that there is a risk that
an arbitral award made pursuant to an oral agreement may be refused recognition and enforcement
under the New York Convention, in which event the time, money, and effort expended in obtaining
the award will have been wasted.

%5 For a similar short form of arbitration clause, see, e.g., Arab African Energy Corporation Ltd v
Olieprodukten Nederland BV [1983] 2 Lloyd’s Rep 419; more generally, see the discussion in Chapter 2.

%6 The current UNCITRAL Arbitration Rules are the revised 2010 edition. A note to the recom-
mended arbitration clause, which appears in the Annex to these Rules, states that the parties may
wish to add: (a) the name of the party that will appoint arbitrators (‘the appointing authority’) in
default of any appointment by the parties or the co-arbitrators themselves; (b) the number of arbi-
trators (one or three); (c) the place of arbitration (town and country); and (d) the language to be used
in the arbitral proceedings.
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usually be a fairly detailed document, dealing with the constitution of the arbitral
tribunal, the procedure to be followed, the issues to be decided, the substantive law,
and other matters. At one time, it was the on/y type of arbitration agreement that
the law of many states recognised,’ since recourse to arbitration was permitted
only in respect of existing disputes. In some states, this is still the position.>®

However, most states now recognise the validity of arbitration clauses that relate to
future disputes—and almost all commercial arbitrations now take place pursuant
to an arbitration clause (which is frequently a ‘standard clause’ in standard forms
of contract that are internationally accepted for activities as diverse as shipping,
insurance, commodity trading, and civil engineering.)

(iii) Importance of the arbitration agreement

The most important function of an agreement to arbitrate, in th esent context,
is that of making it plain that the parties have indeed consen
disputes by arbitration. This consent is essential: w1thout*t\og}re can be no valid

to resolve their

arbitration. The fact that international arbitration r%@v ‘the agreement of the
ntal jurists. The arbitral
proceedings are seen as an expression of the will \&b parties and, on the basis of

parties is given particular importance by some cofi

party autonomy (/ autonomie de la vo/onte) G¢ ~ometimes argued that interna-
tional arbitration should be freed from th,c; sastraints of national law and treated
as ‘denationalised’ or ‘delocalised’.6® ,* \ )

Once parties have validly glven ar ponsent to arbitration, that consent can-
not be unilaterally w1thdra if the agreement to arbitrate forms part of
the original contract betwe ple partles and that contract comes to an end, the
obligation to arbitrate sgryives. It is an independent obligation separable®' from
the rest of the contr \Zven if the validity of the contract that contained the
arbitration clause\s\\” iallenged, the agreement to arbitrate remains in being.®?

.r‘(.’

57 This poifit, and in particular the distinction between existing and future disputes, is discussed
later in this chapter.

58 For instance, a submission agreement for domestic disputes is still required (whether or not a
valid arbitration agreement already exists) in Argentina and Uruguay.

59 There are circumstances under which arbitration may be a compulsory method of resolving
disputes, e.g. in domestic law, arbitrations may take place compulsorily under legislation governing
agricultural disputes or labour relations. The growth of court-annexed arbitration may perhaps be
said to constitute a form of compulsory arbitration. And, as previously mentioned, where the scope
ofarbitral proceedings is widened to include ‘non-signatories’, or where there is compulsory consoli-
dation of arbitrations or joinder of third parties, the element of consent is less real.

60 An early mention of this theory appears in Fouchard, LArbitrage Commercial International
(Litec, 1965), although the presence of serious obstacles to the theory is noted; see also Gaillard,
Legal Theory of International Arbitration (Martinus Nijhoff, 2010). The theory is discussed in more
detail in Chapter 3.

61 The doctrine of separability is discussed in more detail in Chapter 2.

62 The concept of the ‘autonomy’ of an arbitration clause, although not immune from criticism,
is now well established: see, e.g., Model Law, Art. 16. By way of example, see also UNCITRAL
Rules 2010, Art. 23; English Arbitration Act 1996, s. 7 (‘Separability of arbitration agreement’).
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This allows a claimant to begin arbitration proceedings, based on the survival
of the agreement to arbitrate as a separate agreement, independent of the con-
tract of which it formed part. It also allows an arbitral tribunal that is appointed
pursuant to that arbitration agreement to decide on its own jurisdiction—
including any objections with respect to the existence or validity of the arbitra-
tion agreement itself. The tribunal, in other words, is competent to judge its own
competence.

(iv) Enforcement of the arbitration agreement

An agreement to arbitrate, like any other agreement, must be capable of being
enforced at law; otherwise, it would simply be a statement of intention, which,
whilst morally binding, would be of no legal effect. Butan agreement to arbitrate is

a contract of imperfect obligation. If it is broken, an award of damages is unlikely
to be a practical remedy, given the difficulty of quantifying the lo &\ained. An
order for specific performance may be equally impracticable, sil;f‘;x;arty cannot
be compelled to arbitrate if it does not wish to do so. As the ;?[Z\\ﬂg goes, ‘you can

lead a horse to water, but you cannot make it drink’.63
N

In arbitration, this problem has been met both natiofial] y-and internationally by
a policy of indirect enforcement. Rules of law ar. @pt'ed that provide that if one
of the parties to an arbitration agreement britp\‘? wroceedings in a national court
in breach of that agreement, those proceedittesywill be stopped at the request of
any other party to the arbitration agreem§ wnless there is good reason why they
should not be). This means thatifa pc\ shes to pursue its claim, it must honour
the agreement it has made and it fhuscpursue its claim by arbitration, since this will
be the only legal course of actiqu open to it.*4

It would be of little use {i%nforce an obligation to arbitrate in one country if
that obligation could"\{),vaded by commencing legal proceedings in another.
Therefore, as far a‘g’}ssible, an agreement for international arbitration must be
enforced inte &nally and not simply in the place where the agreement was
made. This esseéntial requirement is recognised in the international conventions,
beginning with the 1923 Geneva Protocol, and it is endorsed in the New York
Convention—although the title of the Convention fails to make this clear.®

63 It should be noted, however, that in some jurisdictions, when the local court decides that a
claim should be arbitrated, the court will order (a) that the court proceedings be discontinued, (b)
that arbitration proceedings be commenced within a given period of time, and (c) that the court
will retain jurisdiction to ensure that this is done. A distinction can be drawn in this regard between
the effect of a ‘dismissal’ of court proceedings and a ‘stay’ of those proceedings: see, e.g., Lloyd v
Horensce LLC 369 F.3d 263 (3rd Cir. 2004).

64 Of course, the party concerned may decide to abandon its claim and is free to do so.

65 The full title is the ‘Convention on the Recognition and Enforcement of Foreign Arbitral
Awards’. This fails to mention that the Convention a/so applies to the recognition and enforcement
of agreements to arbitrate.
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() Powers conferred by the arbitration agreement

An arbitration agreement does not merely serve to establish the obligation to arbi-
trate, but is also a basic source of the powers of the arbitral tribunal. In principle,
and within the limits of public policy, an arbitral tribunal may exercise such powers
as the parties are entitled to confer and do confer upon it, whether expressly or by
implication, together with any additional or supplementary powers that may be
conferred by the law governing the arbitration.®¢ Parties to an arbitration are mas-
ters of the arbitral process to an extent impossible in proceedings in a court of law.
Thus, for example (and with limits that will be considered later), the parties may
determine the number of arbitrators on the arbitral tribunal, how this tribunal is
to be appointed, in what country it should sit, what powers it should possess, and
what procedure it should follow.

The ‘agreement to arbitrate’ also establishes the jurisdiction of thgathitral tribunal.
In the ordinary legal process whereby disputes are resolved:'*\hr ugh the public
courts, the jurisdiction of the relevant court may come figi@several sources. An
agreement by the parties to submit to the ]urlsdlctlc\\ﬁn be only one of those
sources. Indeed, a defendant will often find itsel i§(t rt against its will. In the
arbitral process, the jurisdiction of the arbitral tzig %l is derived simply and solely
. . ./ A

from the express or implied consent of the 'Ba‘}S‘d'w

NN
(j) Need for a dispute \.'\’\\.')

Y

At first glance, this may seem to Q}hnnecessary requirement. Surely, it might
be asked, if there is no dispC&Q; e is nothing to resolve? The problem arises
when one party has what it :8¢41ds as an ‘open and shut’ case to which there is no
real defence. For exam &, <omeone who is faced with an unpaid cheque may take
the view that there G@Imdt be any genuine dispute about liability and that, if legal
action has to be ta‘gﬁ;{o collect the money that is due, he or she should be entitled
to go to court.4;'d ask for summary judgment. However, if there is an arbitration
clause in underlying agreement with the debtor, the claimant may be directed
to go to arbitration, rather than to the courts—even though, in the time it takes
to establish an arbitral tribunal, a judge with summary powers may well have dis-

posed of the case.

The expedient adopted in certain countries (including initially in England, when
legislating for the enactment of the New York Convention) was to add words that
were not in that Convention. This allowed the courts to deal with the case if the
judge was satisfied ‘that there is not in fact any dispute between the parties with

66 See Chapter 3.

67 It should be noted, however, that even when the parties think that they have agreed to a set
of rules that will govern their dispute, a poorly drafted arbitration clause may mean the issue is
taken before a national court: see, e.g., Insigma Technology Co. Ltd v Alstom Technology Ltd [2008]
SGHC 134.
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regard to the matter agreed to be referred’.® In this way, it was possible to avoid
a reference to arbitration and to obtain summary judgment. However, English
law has now followed the strict wording of the New York Convention.® It can no
longer be argued in England that, since there is no genuine dispute, the matter
should not be referred to arbitration—although such an argument may remain
sustainable in other countries.

(1) Existing and future disputes

A distinction is sometimes drawn between ‘existing’ and ‘future’ disputes. In the
New York Convention, for instance, each contracting state recognises the validity
of an agreement under which the parties undertake to submit to arbitration ‘all or
any differences which have arisen or which may arise between then’.’° This distinc-
tion is principally of historical importance. Most of the states in the ciyil law trad-
ition that did not originally enforce agreements for future dlspute &e referred

to arbitration now do so.”!

? N J
In the common law systems, fewer difficulties were place iQ}l\ié way of referring
future disputes to arbitration.”? Even so, states that folld¥; mon law traditions

often find it convenient for other reasons to dlﬁ‘ereni 't between ‘existing’ dis-
putes and “future’ disputes. An arbitration clausd#i a blank cheque. It may be
cashed for an unknown amount at an unkno¥ suture date. It is not surprising
that states may adopt a more cautious attitud@eswards allowing future rights to be
given away than they do towards the relif‘;\:\;shment of existing rights.
A

(i) Arbitrabiliy C S

Even if a dispute exists, this may ot be sufficient; it must also be a dispute that,
in the words of the New Youk Convention, is ‘capable of settlement by arbitra-

b . . X < . . ) .
tion’. The idea thata d}(}“ ~ may not be ‘capable of settlement by arbitration’ is

N
(Vi)
/\(‘
68 ArbitratiorXt 1975, s. 1(i). This Act was repealed by the Arbitration Act 1996, although the

New York Convention continues to be part of English law.
69 Arbitration Act 1996, s. 9. Lord Saville stated:

The action of the Courts in refusing to stay proceedings where the defendant has no
defence is understandable. It is, however, an encroachment on the principle of party
autonomy which I find difficult to justify. If the parties have agreed to arbitrate their
disputes, why should a Court ignore that bargain, merely because with hindsight one
party realises that he might be able to enforce his rights faster if he goes to Court?

SeeLord Saville, “The Denning Lecture 1995: Arbitration and the courts’ (1995) 61(3) Arbitration
157, at 161.

70 New York Convention, Art. II(1) (emphasis added).

71 These states included France, which, as the country in which the ICC is based, is an important
centre for arbitration. It was not until 1925, two years after acceding to the 1923 Geneva Protocol,
that France altered its law to allow the arbitration of future disputes, in line with the Protocol.

72 Although, in the United States, it was not until 1920 that the state of New York recognised
arbitration clauses as valid and enforceable—and it was the first state to do so: see Coulson,
‘Commercial arbitration in the United States’ (1985) 51 Arbitration 367.
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not meant as a criticism of arbitrators or of the arbitral process itself. Arbitrators
are (or should be) just as ‘capable’ as judges of determining a dispute. But
national laws may treat certain disputes as being more suitable for determin-
ation by their own public courts of law, rather than by a private arbitral tribunal.
For instance, a dispute over matrimonial status may be regarded by the national
law of a particular state as not being ‘capable’ of settlement by arbitration—
although it would be more accurate to say that it is not ‘permissible’ to settle the
dispute by arbitration.

It is important to know which disputes are ‘arbitrable’ and which are not. It is also
important to note the correct definition of ‘arbitrability’, as used in international
conventions, so as to avoid the confusion into which some courts and lawyers
plunge.”

(k) Commencement of an arbitration ;®
7o)
A formal notice must be given in order to start an arbit;.,\&\d. In ad hoc arbitra-
tions, this notice will be sent or delivered to the opp%sw‘r?arty.
-

\
The UNCITRAL Rules provide, for example, iné\p:le 3(1) and (2), that:
RS

1. The party or parties initiating recourse z\‘;mitration (hereinafter called the
‘claimant’) shall communicate to the DN party or parties (hereinafter called
the ‘respondent’) a notice of arbitrastate.’)

2. Arbitration proceedings shall be\\%ned to commence on the date on which
the notice of arbitration is recéived by the respondent.

The UNCITRAL Rules ther(;;«\e,’in Article 3, what should be set out in the notice
of arbitration. This includes reference to the arbitration clause in the contract (or
to any other form of a Qﬁration agreement), a brief description of the claim, an
indication of the an@, ut involved, if any, and a statement of the relief or remedy
sought. The notipetol arbitration may also include proposals for the appointment
of a sole a@ﬁ‘&f, or the appointment of the tribunal, as set out in Article 4 of the
Rules.

In an institutional arbitration, it is usual for the notice to be given to the relevant
institution by a ‘request for arbitration’ or similar document. The institution then

3 Some writers (and indeed some judges, particularly in the United States) will describe a dis-
puteas being not ‘arbitrable’ when what they mean is that it falls outside the jurisdiction of the tribu-
nal, because of the limited scope of the arbitration clause or for some other reason. For example, the
US Court of Appeals for the Tenth Circuit considered that a dispute was not ‘arbitrable’ because the
reference to arbitration was made after the relevant time limit: see Howsam v Dean Witter Reynolds
Inc. 537 US 79, 123 S.Ct 588 (2002). In fact, the dispute was perfectly arbitrable, but the reference
to arbitration was not made in time. This unfortunate misuse of the term ‘arbitrable’ is so deeply
entrenched that it cannot be eradicated; all that can be done is to watch out for the particular sense
in which the word is being used. See further, e.g., Shore, ‘Defining arbitrability: The United States
vs the rest of the world’, New York Law Journal, 15 June 2009. ‘Arbitrability’ is discussed more fully
in Chapter 2.
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notifies the respondent or respondents. For instance, Article 4(1) of the ICC Rules
provides as follows:

A party wishing to have recourse to arbitration under the Rules shall submit its
Request for Arbitration (the ‘Request’) to the Secretariat at any of the offices
specified in the Internal Rules. The Secretariat shall notify the claimant and the
respondent of the receipt of the Request and the date of such receipt.

Similar provisions are found in Article 1 of the LCIA Rules, Article 3 of the Rules
of the Singapore International Arbitration Centre (SIAC), Article 2 of the Rules
of the Stockholm Chamber of Commerce (SCC), and the rules of other arbitral

institutions.

(1) Choosing an arbitrator
It is evident that an arbitration cannot proceed without an artﬁ;@ribunal,m

Generally, parties are free to choose their own tribunal—altho i ometimes,
the parties may have surrendered this freedom by delegating @Q%lce of a tribu-
nal to a third party, such as an arbitral institution.”> Wherg Q’eedom exists, the
parties should make good use of it. A skilled, expenence&'x.\

impartial arbitrator

is essential for a fair and effective arbitration. \
A

The choice of a suitable arbitrator involves ma{fz sgr'alderatlons 76 What must be
recognised is that an international arbltraum’ Q,mands different qualities in an
arbitrator from those required for a natlo“\" L-ﬂomestlc, arbitration. In an inter-
national arbitration, different rules, at@cn different systems of law, will apply;
the parties will almost certainlyte@
itself will usually take place in a dgghtry that is ‘foreign’ to the parties. Indeed, the

fferent nationalities; and the arbitration

place of arbitration will usugllyshave been chosen precisely because it is foreign, so
that no party has the adva.'kke of ‘playing at home’, so to speak.

If the arbitral trlbun‘*{\\n sists of three arbitrators, each of the arbitrators may be
of a different natigality, with each perhaps having grown up in a different cultural

&ent 77 Good international arbitrators will try hard to avoid mis-
understandings that may arise because of this difference of background, or even

and legal envi

of language.

74 The notice of arbitration may sometimes nominate an arbitrator on behalf of the claimant, but
this denotes a three-member tribunal, with a second arbitrator to be chosen by the respondent and
the presiding arbitrator to be chosen in a neutral fashion.

75 In ICC arbitrations, e.g. in which the dispute is to be referred to a sole arbitrator, that person
will be selected by the ICC itself unless (as is sensible) the parties agree on a suitable candidate: ICC
Rules, Art. 12(3). Similarly, the ICC would select the presiding arbitrator if the parties were to fail
to do so: Art. 12(5).

76 See Chapter 4 for more discussion of these considerations.

77 In the well-known Aminoil arbitration, in which the original authors took part as counsel, the
members of the arbitral tribunal were respectively French, British, and Egyptian, and the registrar
was Swiss; the parties, lawyers, and experts were Kuwaiti, American, Swiss, British, Egyptian, and
Lebanese. The seat of the arbitration was France.
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Making the right choice of arbitrator is important. Professor Lalive has said that
‘[t]he choice of the persons who compose the arbitral tribunal is vital and often the
most decisive step in an arbitration. It has rightly been said that arbitration is only
as good as the arbitrators’.7®

More recently, Professor Park has observed that ‘[t]he profile of an ideal arbitrator
might be described as someone knowledgeable in the substantive field, able to write
awards in the relevant language, free of any nationality restrictions, and experi-
enced in conducting complex proceedings’.”

A survey published in 2012 described the rise of what it called ‘a third gener-
ation of arbitrators’.®® According to this survey, the first generation were chosen
as arbitrators for their general legal and social aura: they were ‘the Grand Old
Men’ of arbitration. The second generation (‘the Technocrats’) ayere chosen for
their legal or technical skills. The third, current, generation ¢ ( K&lanagers’) are
now being chosen for their expertise in arbitration and thelrf-rc\ in case manage-
ment. The survey concluded, quoting a previous edltloryyf\ fis volume: ‘Redfern

and Hunter’s dictum still seems to hold: “Probably dost i important qualifica-
tion for an international arbitrator is that he sh01$J M éxperienced in the law and
practice of arbitration.” 8! ps LS
%
\,\
(1) Arbitral proceedings AN
&

Thereare no compulsory rules of proe,‘\\\e ininternational arbitration, no volumes
containing ‘the rules of court’ tt\ f the conduct of the arbitration. Litigators
who produce their own courftryg fulebook or code of civil procedure as a ‘helpful
guideline’ will be told to put it aside.

The rules that governQ§ nternational arbitration are, first, the mandatory provi-
sions of the lex ar "Q ~Z-the law of the place of arbitration—which are usually cast
in very broad t@,” and secondly, the rules that the parties themselves may have

78 Lalive, ‘Mélanges en ’honneur de Nicolas Valticos’, in Dupuy (ed.) Droit et Justice: Mélanges
en ['honneur de Nicolas Valticos (CEPANI, 1989), p. 289; see also, e.g., Derains and Levy (eds) Is
Arbitration Only as Good as the Arbitrator? Status, Powers and Role of the Arbitraror (ICC Institute
of World Business Law, 2011); Park, ‘Arbitrators and accurancy’ (2010) 1 J Intl Disp Settlement 25.

79 Park, ‘Arbitration in autumn’ (2011) 2 ] Intl Disp Settlement 287. Professor Park adds, at 311:
“To this laundry list, a claimant might add availability for hearings in the not too distant future. Yet
someone who meets the bill with respect to experience and qualifications may have commitments
that interfere with early hearings.’

80 Schultz and Kovacs, “The rise of a third generation of arbitrators? Fifteen years after Dezalay
and Garth’ (2012) 28 Arb Intl 161.

81 Ibid., at 170. The reference is to Redfern and Hunter on Law and Practice of International
Commercial Arbitration (3rd edn, Sweet & Maxwell, 1999), p. 205. The dictum was repeated in
subsequent editions, but as many more women have become arbitrators, the statement should be
corrected to read ‘that he o7 she be experienced in the law and practice of arbitration’.

82 For example, Model Law, Art. 18, simply states: “The parties shall be treated with equality and
each party shall be given a full opportunity of presenting his case.’
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chosen, such as the ICC or UNCITRAL Arbitration Rules. Under the rubric of
‘General Provisions’, Article 17(1)—(3) of the UNCITRAL Rules states:

1. Subject to these Rules, the arbitral tribunal may conduct the arbitration in such
manner as it considers appropriate, provided that the parties are treated with
equality and that at an appropriate stage of the proceedings each party is given
a reasonable opportunity of presenting his case. The arbitral tribunal, in exercis-
ing its discretion, shall conduct the proceedings so as to avoid unnecessary delay
and expense and to provide a fair and efficient process for resolving the parties’
dispute.

2. As soon as practicable after its constitution and after inviting the parties to
express their views, the tribunal shall establish the provisional timetable of the
arbitration. The arbitral tribunal may, at any time, after inviting the parties to
express their views, extend or abridge any period of time prescribed under these
Rules or agreed by the parties.

3. If at an appropriate stage of the proceedings any party so requests, arbitral
tribunal sizll Eold hear?ngs for thi presenta%ion gf Pcfvid}e,nce b)(rl wi‘;@ includ-
ing expert witnesses, or for oral argument. In the absence of suZit.2 request, the
arbitral tribunal shall decide whether to hold such hearings« Q\ fether the pro-
ceedings shall be conducted on the basis of documents&\ Serer materials.

Some institutional rules of arbitration are more detaawsg than others, but within
the broad outline of any applicable rules parties tg 4 “nternational arbitration are
free to design a procedure suitable for the pa’rfeg tar dispute with which they are
concerned. This is another of the attractiqfn\jsjnternational arbitration. It is (or
should be) a flexible method of disputeo;‘\\xAution: the procedure to be followed
can be tailored by the parties and thb el tribunal to meet the law and facts of
the dispute. It is not a Procrust{ﬁ ©¥d, enforcing conformity without regard to

»

individual variation. A

R
(m) Decision of the tn}\ﬂ;) 1

It frequently happt‘é:\:at, in the course of arbitral proceedings, a settlement may

be reached bw the parties. Rules of arbitration usually make provision for
this. Article 36Q) of the UNCITRAL Rules, for example, states:

If, before the award is made, the parties agree on a settlement of the dispute, the
arbitral tribunal shall either issue an order for the termination of the arbitral pro-
ceedings or, if requested by both parties and accepted by the tribunal, record the
settlement in the form of an arbitral award on agreed terms. The arbitral tribunal
is not obliged to give reasons for such an award.

However, if the parties themselves cannot resolve their dispute, the task of the arbi-
tral tribunal is to resolve it for them by making a decision, in the form of a written
award. An arbitral tribunal does not have the powers or prerogatives of a court of
law,® but in this respect it has a similar function to that of a court, being entrusted

83 For a discussion of the differences between a judge and an arbitrator, see Lazareff, ‘Larbitre
est-il un juge?’, in Reymond (ed.) Liber Amicorum (Litec, 2004), p. 173; Rubino-Sammartano,
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by the parties with both the power and the duty to reach a decision that will be
binding upon the parties.

The power (and the duty) of an arbitral tribunal to make binding decisions distin-
guishes arbitration as a method of resolving disputes from other procedures, such
as mediation and conciliation, which aim to arrive at a negotiated settlement. The
procedure to be followed in order to arrive at a binding decision is flexible, adaptable
to the circumstances of each particular case. Nevertheless, it is a judicial procedure
and a failure by a tribunal to act judicially may be sanctioned by annulment or
non-enforcement of that tribunal’s award.84 No similar enforceable requirement
governs the procedures to be followed where parties are assisted in arriving at a
negotiated settlement by mediation, conciliation, or some other process of this

kind.®

How an arbitral tribunal reaches its decision is something emains to be
. .. .o .
explored.® For a sole arbitrator, the task of decision mal?,-'ax s a solitary one.
Impressions as to the honesty and reliability of the witne;sy\\\:fpinions on the mer-
its, which have swayed from one side to another agt S'bitral process unfolds;
. . - .
points that have seemed compelling under the elagudnce of counsel: all will have
to be reviewed and reconsidered, once the };famig is over and any post-hearing
briefs are received. Money, reputations, an¢«Ve¢% friendships may depend on the

23
arbitrator’s verdict. The sole arbitrator’s.gys\\ vhen the moment of decision arrives,
SN
S
If the arbitral tribunal consists o&&c ﬁrbitrators, the task is both easier and more

is not an enviable one.

difficult. It is easier because fhe ¢i¢cision does not depend upon one person alone.
The arguments of the partie: cin be reviewed, the opinions of each arbitrator can

o8
“The decision-makin ngnanism of the arbitrator vis-a-vis the judge’ (2008) 25 J Intl Arb 167;
Ancel, Carbitre {Q?"\s_olz) 4RevArb 717,

8 Fore s. 33(1)(a) of the English Arbitration Act 1996 states that the tribunal shall ‘act
fairly and impartially as between the parties, giving each party a reasonable opportunity of putting
his case and dealing with that of his opponent’. This requirement mirrors Model Law, Art. 18, and
is of general application.

85 The arbitral process also produces a different result from that which might have been
reached by the parties through negotiation, with or without the help of a mediator or concili-
ator, since a negotiated agreement will necessarily be in the form of a compromise acceptable to
both parties.

86 See, e.g., Lowenfeld, “The party-appointed arbitrator: Further reflections’, in Newman and
Hill (eds) 7he Leading Arbitrators’ Guide ro International Arbitration (2nd edn, JurisNet, 2008), pp.
46-48; Fortier, “The tribunal’s deliberations’, in Newman and Hill (eds) 7he Leading Arbitrators’
Guide to International Arbitration (2nd edn, JurisNet, 2008), pp. 477-482; Puig, ‘Deliberation
and drafting awards in international arbitration’, in Ferndndez-Ballesteros and Arias (eds) Liber
Amicorum Bernardo Cremades (La Ley, 2010), pp. 131-158. On the importance of the tribunal’s
deliberations, see Bredin, ‘Retour au délibéré arbitral’, in Bernardini et al. (eds) Liber Amicorum
Claude Reymond (Litec, 2004), p. 50; Derains, ‘La pratique du délibéré arbitral’, in Aksen (ed.)
Global Reflections in International Law, Commerce and Dispute Resolution: Liber Amicorum in
Honour of Robert Briner (ICC, 2005), pp. 221-224.
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be tested, the facts of the case and the relevant law can be discussed, and so forth.
It is, at the same time, more difficult because three different opinions may well
emerge during the course of the tribunal’s deliberations. It will then be necessary
for the presiding arbitrator to try to reconcile those differences, rather than face the
unwelcome prospect of a dissenting opinion.

Experienced commentators remain divided on the question of whether or not
dissenting opinions are of any benefit in international arbitration. Some see them
as beneficial, allowing each arbitrator freedom of expression and demonstrating
that the parties’ arguments have been fully considered.®” Others, whilst rec-
ognising that there are good dissenting awards, just as there are good dissent-
ing judgments,®® are concerned that a dissenting judgment may undermine the
authority of the tribunal’s award.® Indeed, a dissenting opinion ‘may provide a
platform for challenge to the award’.%

The debate about dissenting opinions has inevitably spilled over£le \% commercial
arbitration, in which awards are generally not publicly av;yr@l_, to investment
arbitration, in which a dissenting opinion may have npact because it is
publicly available. One of the principal concerns is thaiMissenting opinions are
almost always issued ‘by the arbitrator appointed b;- th= party that lost the case in
whole or in part’, which raises doubts as to the j% hi’uahty (or ‘neutrality’) of the
arbitrator concerned.®! It is to be expected.thﬁ' \Y party—nommated arbitrator will
usually have some sympathy with the pa: fx Lt appointed him or her—but this
should not prevent that arbitrator belﬁ§g impartially, as he or she is expected

to do.%?
(' )

87 Rees and Rohn, DISS &§op1nlons Can they fulfill a beneficial role?” (2009) 25 Arb
Intl 329.

88 Tn the famous Engh{\\as\, of Liversidge v Anderson [1941] 3 All ER 336, Lord Atkins gave a
dissenting speech in wihioh he argued against the power of arbitrary arrest, even in times of war.
Almost four yea ord Diplock said that the time had come to acknowledge that the major-
ity were ‘expedien@and, at that time, perhaps excusably wrong and the dissenting speech of Lord
Atkin was right’: Inland Revenue Commissioners v Rossminster [1980] AC 952, at 1008.

89 Redfern, ‘Dissenting opinions in international commercial arbitration: The good, the bad and
the ugly’ (2004) 20 Arb Intl 223.

90 Baker and Greenwood, ‘Dissent—but only if you really feel you must: Why dissenting opin-
ions in international commercial arbitration should only appear in exceptional circumstances’
(2013) 7 Disp Res Intl 31.

91 Van den Berg, ‘Dissenting opinions by party-appointed arbitrators in investment arbitra-
tion’, in Arsanjani, Katz Cogan, Sloane, and Wiessner (eds) Looking to the Future: Essays in Honor of
W Michael Reisman (Koninklijke Brill, 2010), pp. 821-843.

92 The debate continues. A response to the criticism of both party-appointed arbitrators and
arbitrators dissenting in favour of their appointing party is offered in Brower and Rosenberg,
“The death of the two-headed nightingale: Why the Paulsson—van den Berg presumption that
party-appointed arbitrators are untrustworthy is wrong’ (2013) 29 Arb Intl 7 ; van den Berg,
‘Charles Brower’s problem with 10%: Dissenting opinions by party-appointed arbitrators in
investmentarbitration’, in Caron etal. (eds) Liber Amicorum for Charles Brower (Oxford University
Press, 2015).
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(n) Enforcement of the award

Once an arbitral tribunal has made its final award, it has done what it was estab-
lished to do. It has fulfilled its function.?® The award itself, however, gives rise
to important, lasting, and potentially public legal consequences. Although the
award is the result of a private process of dispute resolution and is made by a pri-
vate arbitral tribunal, it nevertheless constitutes a binding decision on the dispute
between the parties. If the award is not carried out voluntarily, it may be enforced
by legal proceedings—both locally (that is, by the courts at the place where it was
made) and internationally, under such international conventions as the New York
Convention.

An agreement to arbitrate is not only an agreement to take part in arbitral proceed-
ings, but also an agreement to carry out any resulting arbitral award. It should
not be necessary to state the obvious: that, in agreeing to af@e, the parties
impliedly agree to carry out the award. However, such stqﬂ& nts are made, as

a precautionary measure, in many rules of arbitration. ﬁ@.ﬂe 34(6) of the ICC

[

Every award shall be binding on the parties. By sﬁ@} ing the dispute to arbitra-
tion under the Rules, the parties undertake to “out any award without delay
and shall be deemed to have waived their «j }&J any form of recourse insofar as
such waiver can validly be made. I" N

&8

Most arbitral awards are carried ou, \\ the losing party or parties—reluctantly
perhaps, but without any formal {\ 6mpulsmn % But while awards are binding,
1

they are not always carried o

Rules, for example, states that:

ntarily, and it may be necessary to seek enforce-
ment by a court of law.

o
e

But which court of le&%”fhm is a something that the winning party will need
to consider. The L{\ Qmethod for enforcing an award is to obtain judgment on
it, and this wil-generally mean taking enforcement proceedings either (a) in the
court of t ?& try in which the losing party resides or has its place of business,
or (b) in th&court of the country in which the losing party has assets that may be
seized.

It follows that, in order to have an effective system of international arbitration, it
is necessary to have an interlinking system of national systems of law, so that the
courts of country A will enforce an arbitration agreement or an arbitral award

93 Save for incidental matters such as the interpretation of the award or correction of obvi-
ous errors for which the tribunal remains in being for a limited period of time, and save also for
those rare cases in which the tribunal may be required by a court to reconsider its decision: see
Chapter 9.

9 See PricewaterhouseCoopers and Queen Mary University, International Arbitration:
Corporate Attitudes and Practices, 2008, available online at http://www.arbitration.qmul.ac.uk/
docs/123294.pdf.
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made in country B. For this to happen, there must be international treaties or
conventions providing for the recognition and enforcement of bo#h arbitration
agreements and arbitral awards by the courts of those countries that are party to
that treaty or convention. The most important of these conventions have already
been listed: amongst them, the New York Convention and the ICSID Convention
are pre-eminent.%®

(0) Summary

International arbitration is a hybrid. It begins as a private agreement between
the parties. It continues by way of private proceedings, in which the wishes of
the parties play a significant role. Yet it ends with an award that has binding
legal force and effect, and which, under appropriate conditions, the courts of
most countries of the world will recognise and enforce. In shor \shls essen-
tially private process has a public effect, implemented with the&@ort of the
public authorities of each state and expressed through that s«t\{;§ national law.
This interrelationship between national law and mterna\tQtreatles and con-
ventions is of critical importance to the effective o&x tion of international

arbitration. \
. O

The modern arbitral process has lost its ear@ih“phaty It has become more
complex, more legalistic, more 1nst1tut1cu3ﬁ Qea and more expensive. Yet its
essential features have not changed: the ¢ f%\ud element remains of two or more
parties, faced with a dispute that thef ~annot resolve for themselves, agreeing
that one or more private indiwto I resolve it for them by arbitration, and
that, if this arbitration runs its -ourse (that s, if the dispute is not settled in
the course of the proceedings)y it will not be resolved by a negotiated settlement
or by mediation, or by s Q other form of compromise, but by a decision that
is binding on the pat \v) ‘That decision will be made by an arbitral tribunal,
composed of one ¥ Miore arbitrators, whose task is to consider the case put
forward by e &arty and to decide the dispute. The tribunal’s decision will
be made in wrising in the form of an award and will almost always set out the
reasons on which it is based.®® Such an award binds the parties (subject to any
right of appeal or challenge that may exist®’) and represents the final word on
the dispute—and if the award is not carried out voluntarily, it may be enforced
worldwide by national courts of law.%®

95 These conventions are reviewed in more detail later in this chapter.

9 Both institutional and international rules of arbitration usually require the arbitral tribunal to
state the reasons upon which the tribunal bases its decision, although, under some rules, the parties
may agree that this is not necessary: see, e.g., the UNCITRAL Rules, Art. 34(3).

y ag y g

97 See Chapter 10.

98 See Chapter 11.
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B. Why Arbitrate?

(@) Introduction

There are many ways in which to settle a dispute. Disagreement about the correct
spelling of a word can be resolved by reference to a dictionary. In a game of cricket,
the toss of a coin will determine which side has the choice of whether to bat or
to bowl. In a minor car accident, an apology and a handshake may be sufficient
(although to suggest this perhaps represents a triumph of hope over experience).

Even where commercial interests are at stake, a dispute need not necessarily lead to
all-out confrontation. Initially, the opposing parties will generally attempt to settle
matters by meeting and negotiating, sometimes with the assistagce of an expert
mediator. There may come a point, however, at which attempts (b otiation have
failed, it is clear that no agreement is possible, and what is ne?’i‘é‘\%s adecision by an
outside party, which is both binding and enforceable. Tl};s&:\?ﬁce then is generally
between arbitration before a neutral tribunal and re@%‘to a court of law.

It might well be said that if the parties wish their (ﬁ\Qm‘t to be decided in a manner
that is both binding and enforceable, they shgl@f\ﬁ'ave recourse to the established
courts of law, rather than to a specially cred =y 4rbitral tribunal. Why should par-
ties to an international dispute choose tp:3& tp arbitration, rather than to a national
court? Why has arbitration becomeo§§pted worldwide as the established way of
resolving international disputes?(\‘Q )

4

&)

o
o

(b) Main reasons

There are two reasons&kprime importance: the first is neutrality; the second is
enforcement. '*\\’J

As to ‘neutr ﬁi international arbitration gives the parties an opportunity to
choose a ‘hegtitral” place for the resolution of their dispute and to choose a ‘neutral’
tribunal. As to ‘enforcement’, an international arbitration, if carried through to its
end, leads to a decision that is enforceable against the losing party not only in the
place where it is made, but also internationally.

(i) Neutrality

Parties to an international contract usually come from different countries and so
the national court of one party will be a foreign court for the other party. Indeed,
it will be ‘foreign’ in almost every sense of the word: it will have its own formali-
ties, and its own rules and procedures developed to deal with domestic matters,
not for international commercial or investment disputes. The court will also be
‘foreign’ in the sense that it will have its own language (which may or may not be
the language of the contract), its own judges, and its own lawyers, accredited to
the court. A party to an international contract that does 7o contain an agreement
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to arbitrate may find that it is obliged, first, to commence proceedings in a foreign
court, secondly, to employ lawyers other than those whom it usually employs, and
thirdly, to embark upon the time-consuming and expensive task of translating the
contract, the correspondence between the parties, and other relevant documents
into the language of the foreign court. Such a party will also run the risk, if the
case proceeds to a hearing, of sitting in court, but understanding very little of the
evidence that is given or of how the case is progressing.

By contrast, a reference to arbitration means that the dispute will be determined
in a neutral place of arbitration, rather than on the home ground of one party or
the other. Each party will be given an opportunity to participate in the selection
of the tribunal. If this tribunal is to consist of a single arbitrator, he or she will be
chosen by agreement of the parties (or by such outside institution as the parties
have agreed), and he or she will be required to be independent and ;‘@tial' If the
tribunal is to consist of three arbitrators, two of them may be chos the parties
themselves, but each of them will be required to be indepesdg@*\and impartial
(and may be dismissed if this proves not to be the case). I tfc&énse, whether the
tribunal consists of one arbitrator or three, it will be a stﬂ"\’ y neutral’ tribunal.

\
(ii) Enforcement VQ:‘\'
At the end of the arbitration (if no settlemelp\“\: >ueen reached), the arbitral tri-
bunal will issue its decision in the form of;attward. In this regard, three points
should be emphasised. First, the end resv\l;\\.’ the arbitral process will be a binding
decision and not (as in mediation orc\ ation) a recommendation that the par-
ties are free to accept or reject as ey Slease. Secondly (and within limits that will
be discussed later), the award wil! U2 final; it will not, as is the case with some court

judgments, be the first step Qa iadder of appeals, like an expensive game of ‘snakes
and ladders’. Thirdly, on€g the award has been made, it will be directly enforceable
by court action, bot}:&a\;&nally and internationally.

In this respec “rﬁ’itral award differs from an agreement entered into as a result
of mediation or'some other form of alternative dispute resolution (ADR), which is
binding only contractually. In its international enforceability, an award also differs
from the judgment of a court of law, since the international treaties that govern
the enforcement of an arbitral award have much greater acceptance internationally
than do treaties for the reciprocal enforcement of judgments.®

99 There is a multilateral treaty for the recognition and enforcement of court judgments made
in the EU member states and Switzerland: Council Regulation (EC) No. 44/2001 of 22 December
2000 on jurisdiction and the recognition and enforcement of judgment in civil and commer-
cial matters, OJ L 12/1, 16 January 2001 (formerly the Brussels and Lugano Conventions). The
Common Market of the South (Mercado Comun del Sur, or Mercosur), comprising Argentina,
Brazil, Paraguay, and Uruguay, has also established the Las Lenas Protocol for the mutual recogni-
tion and enforcement of judgments from Mercosur states within the region. The Hague Conference
on Private International Law has drawn up a Convention on Choice of Court Agreements, under
which a judgment by the court of a contracting state designated in an exclusive ‘choice of court

29

1.100

1.101

1.102



1.103

1.104

1.105

1.106

An Overview of International Arbitration

(c) Additional reasons

There are additional reasons that are often put forward as making arbitration an
attractive alternative to litigation, at least four of which are worthy of comment.

(i) Flexibility

So long as the parties are treated fairly, an arbitration may be tailored to meet the
specific requirements of the dispute, rather than conducted in accordance with
fixed procedural rules. To this flexibility of the arbitral process must be added
the opportunity to choose a tribunal that is sufficiently experienced that it can
take advantage of its procedural freedom. Such a tribunal should be able to grasp
quickly the salientissues of fact or law in dispute. This will save the parties time and
money, as well as offer them the prospect of a sensible award.

(ii) Confidentiality ;\(b'
The privacy of arbitral proceedings and the conﬁdenti@iﬁ;;%at surrounds the

involved (often against their will) in legal proceedirf§s:\Ihere may be trade secrets

process are a powerful attraction to companies and ir%'%}}bns that may become
or competitive practices to protect, or there may sirnply be a reluctance to have
details of a commercial dispute (or some bad d¢é#*on making) made the subject of
adverse publicity. The once-general conﬁd’g “{ wity of arbitral proceedings has been
. . . s . . .
eroded in recent years, but it still remajgia yey attraction of arbitration.'
iy . N

(i1i) Additional powers of arbitra 3

Sometimes, an arbitral tribufialetfay possess greater powers than those of a judge.
For example, under some sy stems of law or some rules of arbitration, an arbitral
tribunal may be empoggred to award compound interest,'" rather than simple

N

interest, in cases in Wjaich the relevant court has no power to do s0.'%

O

and is due to efiter into force on 1 October 2015.

100 Privacy and its counterpart—confidentiality—are discussed in detail in Chapter 2. Jennifer
Kirby states that the new French Law ‘takes an innovative position with respect to the presump-
tion of confidentiality in international arbitration—it eliminates it. While the new law expressly
provides that, unless the parties agree otherwise, French domestic arbitral proceedings shall be con-
fidential, this new law consciously avoids any such provision with respect to international arbitra-
tion” Kirby, ‘Introductory note to the 2011 French Law on Arbitration’ (2011) 50 ILM 258, at 259.
In this context, it is worth noting that the LCIA Rules contain, in Art. 30, detailed provisions for
the confidentiality of the award, the materials created for the purpose of the arbitration, and the
deliberations of the tribunal. By contrast, the ICC Rules contain no such provisions (although there
are confidentiality provisions for the work of the ICC Court itself).

191 One example is that of English law: under the Arbitration Act 1996, an arbitral tribunal is
given the power to award compound interest if it thinks it appropriate to do so. Under the LCIA
Rules, Art. 26(4), an arbitral tribunal may order the payment of simple o7 compound interest unless
the parties have agreed otherwise.

102 Qee, e.g., Secomb, ‘A uniform, three-step approach to interest rates in international arbi-
tration’, in Kroll, Mistalis, Perales Viscasillas, and Rogers (eds) International Arbitration and
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(iv) Continuity of role

Finally, there is a useful continuity in arbitration: an arbitral tribunal is appointed
to deal with one particular case, and its task is to follow that case from beginning
to end. This enables the tribunal to become acquainted with the parties, their
advisers, and the case, as it develops through the documents, pleadings, and evi-
dence. Such familiarity should help to move the case along—and it may indeed
facilitate a settlement.

(d) Isarbitration perfect?

Is arbitration perfect? The answer is: ‘Of course not.” Arbitration is based on princi-
ples of consent and party autonomy, and so procedures that are usual in litigation
may not be available, or may not work very well, in international arbit;ation. Some

examples of the problems to which this can give rise, and possible sqlytidns to these
. 4
problems, are given below. A
P A

o
(i) Multiparty arbitrations, joinder, and consolidation \fz\\

Parties to an arbitration may wish to add (or join) tl?@ party who is in some
way involved in the dispute, for example as an insure &&in some other capacity. It
would usually make sense to add (or join) this rlii/\\“f.g)arty, so as to resolve all out-

. . - 2 5
standing disputes in the same forum but’c’a{{\ 35 be done?

0’ 'J .
Alternatively, there may be two arbitragichs between the same parties based on
essentially the same facts, but with thelciziinant in the first arbitration being cited
as the respondent in the second. x‘(\\nl make sense to consolidate the two arbi-
trations—that is, to bring them Uf6re the same arbitral tribunal—but, again, can

this be done? . § \

Problems such as these-(y ultiparty arbitrations, the joinder of additional parties,
the consolidation of;.\ irations, and so forth—have troubled the users of arbitra-
tion for many %-4n the celebrated Dutco case, ™ there were two respondents
who each wa@o nominate an arbitrator. Under the former ICC Rules, they
could not do this; they were instead required to nominate one arbitrator between
them. They did so, under protest—but complaint was made to the French court,
which said that the right of each party to nominate an arbitrator was part of French
public policy and could not be waived. In consequence, the ICC had to devise
new rules to deal with such a situation. These new Rules state that where there are
multiple claimants or multiple respondents and the parties are unable to agree on
a method for the constitution of the arbitral tribunal, the ICC Court itself may

International Commercial Law: Synergy, Convergence and Evolution (Kluwer Law International,
2011), pp. 431-450; Veeder, “Whose arbitration is it anyway?’, in Newman and Hill (eds) 7he
Leading Arbitrators’ Guide to International Arbitration (2nd edn, JurisNet, 2008), p. 356.

103 BKMI and Siemens v Dutco, French Cass. Civ. lere, 7 January 1992, [1992] Bull Civ 1. This
case is discussed more fully in Chapter 2.

31

1.107

1.108

1.109

1.110

111



1.112

1.113

An Overview of International Arbitration

appoint each member of the tribunal and designate one as president.'* (The LCIA
Rules adopt a similar position,'®® except that they state that the LCIA Court shall
appoint the arbitral tribunal, rather than that it ‘may’ do so.1%)

As international trade, commerce, and investment becomes both more complex
and more global, there are an increasing number of multiparty disputes.'” For
example, a car manufacturer based in Germany may have contracts with suppliers
in other parts of Europe, or in Asia, for the manufacture and supply of components
for its cars. Any defects in a given range of cars may mean that the German manu-
facturer will have claims against several suppliers, as it seeks to establish liability for
the defects and compensation for its losses.

The leading arbitral institutions are well aware of the different problems that may
arise and have taken (or are taking) action to address them,'%® so %is this is pos-
sible within the limits of ‘party consent’. After consulting wq,@» ith business
people and lawyers, the ICC introduced new Rules in 2012,&(\1 attempt to deal
with such problems. Under Article 7 of the ICC Rules, t})? jachder of third parties
is now possible at any time up to confirmation or appo "uent of any arbitrator—
or later, if all parties (including the third party) aﬁnQ nder Article 8, in an arbi-
tration with multiple parties, claims may be My t’emy one party against any other
party, until signature orapproval of the termp<h kﬁerence‘ 99—or later, if authorised

Pal\ NN
RS

104 2012 ICC Rules, Art. 12(6). This pre..;\\.l of the ICC Rules, first adopted in 1998, works
well in practice, although it removes fro th=parties their right to nominate an arbitraror if they
are unable to agree how this shoul o Mnterestingly, this is the very issue on which the French
court took its stand, the right of 1l‘y to nominate its own arbitrator being stated to be funda-
mental! For a useful note on ICP oiactice, see Whitesell, ‘Non-signatories in ICC arbitration’, in
Gaillard (ed.) International Ayiit:ation 2006: Back to Basics? (Kluwer International, 2007), p. 366.
Other institutional rules co& n similar provisions.

105 LCIA Rules, Am \@ Article 8(2) goes on to provide that, in such circumstances, the arbitra-
tion agreement shalli% “<oted as a written agreement for the nomination and appointment of the
arbitral tribunal by #he LCIA Court alone.

106 ‘May, g ormulation adopted in the ICC Rules.

197" A totalOf 767 requests for arbitration were filed with the ICC Court in 2013; in 2014, there
were 791, of which six were for emergency measures. The number of parties in 2013 was 2,120; in
2014, 2,222.

198 For a detailed discussion of joinder, see Voser, ‘Multi-party disputes and joinder of third
parties’, Presented at the International Council for Commercial Arbitration (ICCA) International
Arbitration Conference, Dublin, 8-10 June 2008 . The ICC is not alone in allowing joinder. For
example, Art. 4(2) of the Swiss Rules authorises the arbitral tribunal to decide whether a third per-
son should be joined in the arbitration, after consulting all parties and taking into account all rele-
vant circumstances. The LCIA Rules take a more restrictive approach: Art. 22(1)(viii) authorises the
tribunal to allow one or more third persons to be joined in the arbitration as a party, provided that
the applicant and any such third person consents in writing. Under Art. 9 of the ICC Rules, claims
arising out of or in connection with more than one contract may be made in a single arbitration, on
certain conditions. Finally, under Art. 10 of the ICC Rules, the ICC Court may order consolidation
of two or more ICC arbitrations if the parties have agreed, or if all the claims are made under the
same arbitration agreement, or where the claims in the arbitrations are made under more than one
arbitration agreement, the arbitrations are between the same parties, the disputes arise in connec-
tion with the same legal relationship, and the Court finds the arbitration agreements compatible.

109 See paragraph 1.167.
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by the arbitral tribunal, which will consider the nature of the proposed claims, the
stage that the arbitration has reached, and other relevant circumstances."®

(ii) Non-signatories

The problem of the so-called non-signatory occurs when a person or a legal entity
that is 7oz a party to the arbitration agreement wishes to join in the proceedings
as a claimant. It occurs more usually, however, when one or more of the existing
parties wishes to @dd another party. A common example is that of a claimant with
adispute under a contract between itself and the subsidiary of a major international
corporation. The contract contains an arbitration clause, and so arbitration can be
compelled against the subsidiary company—but the claimant would like to add
the parent company to the arbitration, so as to improve its chances of being paid if
it succeeds in its claim. Is it possible to do this if the parent company \ot a party
to the contract?

While this problem is discussed in more detail later in the Volyt(rg\ " at this point
it is sufficient to say (in very general terms) that the key i (c\u whether there is
any ‘deemed’, or ‘assumed’, consent to arbitration. Varﬁ'\egal theories or doc-
trines have been developed to try to establish such R\pn sed consent, including
the ‘group of companies’ doctrine,? the ‘relianeg @ =ory, the concept of agency,
and the US concept of ‘piercing the corporate\,'Qw (so that, for example, a parent
company may be taken to be responsible fate actions of a subsidiary that is a
mere shell and, accordingly, be treated ?§ it were a party to any contract made
by that subsidiary). Q) )
Q"

(iii) Conflicting awards Y

There is no system of bmd \\ f);'ecedents in international arbitration—that is, no
rule that means that af rd on a particular issue, or a particular set of facts,
is binding on arbltra\\\ confronted with similar issues or similar facts."”* Each
award stands é, k,%wn An arbitral tribunal that is required, for example, to

interpret a poligy of reinsurance may arrive at a different conclusion from that of

10 See ICC Rules, Arts 8(1) and 23(4).

M See Chapter 2.

"2 The leading authority on this doctrine is Chemical France and ors v Isover Saint Gobain
(1984) IX YBCA 131 (the Dow Chemical case), which is discussed in Chapter 2, at paragraphs
2.45-2.50. The doctrine is not recognised in all jurisdictions: see, e.g., Peterson Farms Inc. v Ce&&M
Farming Ltd [2004] EWHC 121 (Comm), at [62], in which an English court ruled that that the
‘group of companies’ doctrine did not form part of the law of Arkansas (the substantive law govern-
ing the arbitration). On ‘consent’ generally, see Professor Hanatiou, who refers to the increasing
complexity of modern business transactions, and argues for an approach that is pragmatic and no
longer restricted to express consent, but tends to give more importance than before to the conduct
of the parties: Hanatiou, ‘Consent to arbitration: Do we all share a common vision?’ (2011) 27
Arb Intl 539.

13 See Kaufmann-Kohler, ‘Arbitral precedent: Dream, necessity or excuse? The 2006 Freshfields
Lecture’ (2007) 23 Arb Intl 357.
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another tribunal faced with the same problem. The award of the first tribunal, if it
is known (and it may not be known, because of confidentiality) may be of persua-
sive effect, but no more.

The problem is a real one."™ One solution that has been suggested is to create a new
international court for resolving disputes over the enforcement of arbitral awards.
But this has been described as ‘the impossible dream’,""> and in cases in which
different tribunals reach different conclusions on the same issues, the proposed
international court would need to function, in effect, as a court of appeal rather
than simply as an enforcement court. This would suit lawyers and arbitrators, who
would welcome consistency of decisions, but it might not suit business people, who
are looking for the solution to the particular dispute with which they are faced,
rather than for the opportunity to contribute, at their own expense, to the develop-

ment of the law. (b'

*

L\
(iv) Judicialisation 90;‘\
In recent years, there has been an almost endless dis Q?}\n‘about the increasing
‘judicialisation’ of international arbitration—'meanftig\both that arbitrations tend
to be conducted more frequently with the proceda\l ‘nitricacy and formality more
native to litigation in national courts and tb@,‘\.ey are more often subjected to
judicial intervention and control’."® ,,\(\ 3

*
\f y
. (4 . .

The problem appears to be at its mosc’&‘\i‘}ln the United States,"” where there is

a tradition of broad-ranging ‘dich}\j, as well as the possibility of challenging

S
|\
N

"4 For instance, in Ronald Lsxder v Czech Republic, Final Award, UNCITRAL, 3 September
2001 and in CME v Czec& \-public, Final Award, UNCITRAL, 14 March 2003, two claims
brought in respect of a y';, ispute, involving virtually undisputed facts, produced conflicting
awards from arbitral tb&#als in London and Stockholm, as well as giving rise to litigation in the
Czech Republic, *b;\ nited States, and Sweden: see Brower, Brower II, and Sharpe, “The com-
ing crisis ilé Hal adjudication system’ (2003) 19 Arb Intl 424; Cremades and Madalena,

‘Parallel pr gs in international arbitration’ (2008) 24 Arb Intl 507. See also Professor Kaj
Hobér’s mastesly review: Hobér, ‘Res judicata and lis pendens in international arbitration’, in Hague
Academy of International Law, Collected Courses of the Hague Academy of International Law, Vol.
366 (Martinus Nijhoff, 2014), pp. 99-406.

"5 Howard M. Holtzmann, cited in Brower, Brower II, and Sharpe, “The coming crisis in the
global adjudication system’ (2003) 19 Arb Intl 424, at 435.

116 Brower, “W(h)ither international commercial arbitration?” (2008) 24 Arb Intl 181, at 183.

M7 See, e.g., Seidenberg, ‘International arbitration loses its grip: Are US lawyers to blame?’, ABA
Journal, April 2010, p. 51:

Arbitration was supposed to be the solution for international companies seeking to
resolve disputes without expensive and drawn-out court battles. But it is starting to
look more like the problem...Arbitration of international commercial disputes has
taken on many of the characteristics of litigation in US Courts. And this has upset
many companies that rely on arbitration to resolve cross-border business disputes.

Seealso the survey conducted by PricewaterhouseCoopers and Queen Mary University, Corporate
Choices in International Arbitration: Industry Perspectives, 2013, available online at http://www.
arbitration.qmul.ac.uk/research/2013/index.html, p. 22, which found that ‘several interviewees
linked concerns over increases in the costs of arbitration with. .. encroaching judicialisation’.
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arbitral decisions. The US practice of ‘discovery’ (a term that is not used in inter-
national arbitration and for which there is no real equivalent outside the United
States) describes a process of seeking out and collecting pre-trial evidence. Such
evidence takes two forms: first, witness testimony; and secondly, the production
of documents.

So far as witness testimony is concerned, witnesses may be required to give oral tes-
timony, and to be cross-examined on oath, by the parties’ counsel. Their testimony
is recorded in a transcript, which is then made available for use in the arbitration
proceedings as a ‘pre-trial deposition’. So far as the production of documents is
concerned, the parties to an arbitration will usually be ordered to disclose docu-
ments that are relevant and material to the issues in dispute, even if the party that
has possession, custody, or control of the documents does not wish to produce
them. In a major arbitration, the task of tracing and assembling the \ocuments
may take months and cost considerable sums of money, with phrasc h as ‘ware-
house discovery’ only palely reflecting the scope of the work tob@'»ne Since ‘doc-
uments’ include emails and other electronically stored infagify \lon (ESI), the time
and costs involved in tracing and assembling the relev& ater1a1 has increased
dramatically."® One US lawyer summed up the posnh \n 1a an article, the title of

which says it all: ‘How the creep of United Sta 1gat10n -style discovery and
appellate rights affects the efficiency and cost’}“\uuy of arbitration in the United
States."? o \ )

This trend towards ‘judicialisation’ th confined to the United States.'?

Arbitration has changed from t system of resolving disputes described

earlier in this chapter to become ! ,,usmess. The arbitral process too has changed,
from a system in which the a\ ator was expected to devise a satisfactory solution
to the dispute™' to one m&

\\

18 The probl d byESI hasbeen addressed, amongst many others, by the British Chartered
Institute of Arbitrasors (CIArb with its 2008 Protocol for E-Disclosure in Arbitration. The 2010
IBA Guidelines insist upon targeted disclosure of documents, rather than warehouse discovery.

"9 Rievman, Paper presented at a conference sponsored by the Centre for International Legal
Studies, February 2005; see also Baker, ‘At what price perfect justice?’, Presented as part of a course-
book for the 2009 Annual Meeting of the International Institute for Conflict Prevention and
Resolution, New York, 15-16 January 2009.

120 See, e.g., Redfern, ‘Stemming the tide of judicialisation in international arbitration’ (2008)
2 World Arb & Med Rev 21, at 24: ‘It would be comforting, at least for non US lawyers, if it could
be assumed that the blight of increasing expense and delay in international arbitration is unique to
the United States. It would be wrong, however, to make this assumption.’

121 The late René David, a distinguished French arbitrator and author, wrote that, historically:

ich the arbitrator is required to make a decision in

The arbitrator was chosen intuitu personae, because the parties trusted him or were pre-
pared to submit to his authority; he was a squire, a relative, a mutual friend or a man of
wisdom, of whom it was expected that he would be able to devise a satisfactory solution
for a dispute. The Italian Code of Procedure of 1865 significantly treated arbitration in
a preliminary chapter ‘On Conciliation and Arbitration’.

See David, Arbitration in International Trade (Economica, 1985), p. 29.
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accordance with the law."?? In reaching that decision, the arbitrator must proceed
judicially—giving each party a proper opportunity to present its case and treating
each party equally, on pain of having the arbitral award set aside for procedural

irregularity.'?3

Various ways of dealing with the problem have been canvassed. Two of the most
interesting proposals have been, first, a return to ‘first principles’, so that the arbitral
tribunal would ask, in respect of each particular arbitration, what is the best way of
dealing with this case, starting from zero,'?* and secondly, that, at the outset of the
proceedings, the parties should be asked to make an informed choice—namely, do
they want a full-blown trial of their dispute, whatever it costs, or, to save time and
money, would they be prepared to accept some form of shortened procedure, rec-
ognising that this would limit their opportunity to develop their respective cases as

meticulously as they might wish? \
P

(v) Costs y ¢ J
International arbitration was once arelatively inexpens \ thod of dispute resolu-
tion. It is no longer so. There are several reasons for ti; %’rst the fees and expenses
of the arbitrators (unlike the salary of a judge) m}\z e paid by the parties—and
in international arbitrations of any significapd®, these charges are substantial.’?s
Secondly, it may be necessary to pay thc?’s ainistrative fees and expenses of an
arbitral institution—and these too mazv be’substantial.’? It may also be thought
necessary to appoint a secretary or ‘aca\tistrative assistant’ to administer the pro-
ceedings. Once again, a fee mus & ﬂ Finally, it will be necessary to hire rooms
for meetings and hearings, ra@c; Lﬁan make use of the public facilities of the courts
>

of law. A

e

But the fees of the ar f&%ﬁors and of the arbitral institutions, the charges for room
hire, the costs of ’x{:’t) eporters, and other such expenses are usually a drop in the
ocean compar ‘\Lh the fees and expenses of the parties’ legal advisers and expert
w1tnesses% aJor arbitration, these will run into many millions, or even tens of

millions, of\dollars.'?” This means that international arbitration is not likely to be

122 Under modern laws of arbitration and modern rules of arbitration, an arbitrator may decide
ex aequo et bono only if the parties expressly authorise this: see paragraph 1.140.

123 For instance, under New York Convention, Art. V, or Model Law, Art. 36.

124 See, e.g., Rivkin, “Towards a new paradigm in international arbitration: The town elder
model revisited’ (2008) 24 Arb Intl 3, at 378.

125 See Chapter 4, paragraphs 4.192/f

126 See Chapter 4, paragraph 4.211.

127 "There are many reasons for this, including (a) the huge sums of money that are often at stake,
(b) the increasing professionalism of lawyers, accountants, and others engaged in the arbitral pro-
cess, with a determination to leave no stone unturned (which can—and does—Iead to excessively
lengthy and repetitive submissions), and (c) the increasing ‘judicialisation’ of international arbitra-
tion, which has been discussed earlier. For a helpful discussion of how such legal fees and expenses
may be allocated between the parties by arbitral tribunals, see Williams and Walton, ‘Seminar in
print: Costs in international arbitration’ (2014) 80 Arbitration 432.
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cheaper than proceedings in a court of first instance unless there is a very conscious
effort to make it so.'2®

However, one point that should not be forgotten in considering the cost of arbitra-
tion is that it is a form of ‘one-stop shopping’. Although the initial cost is not likely
to be less than that of proceedings in court, the award of the arbitrators is unlikely
to be followed by a series of costly appeals to superior local courts.

(vi) Delay

Finally, a major complaint is that of delay, particularly at the beginning and at the
end of the arbitral process. At the beginning, the complaint is of the time that it
may take to constitute an arbitral tribunal, so that the arbitral process can start to
move forward.'?® At the end of the arbitration, the complaint is of the time that
some arbitral tribunals take to make their award, with months—and\sometimes
a year or more—passing between the submission of post—hearin.; fs and the
delivery of the long-awaited award."3° y S J\

Once again, this is a problem of which the establish ‘vral institutions are
aware. The ICC, for example, now requires arbitraters thefore appointment) to
confirm that they have reasonable availability,'' s0x<0nsider with the parties,
at a procedural conference, how best the arb(,s Yo% can be conducted, without
unnecessary delay or expense,'® and to deliv® Q heir award within six months of

the signature of the terms of reference.'3 ~’\\ U

)
(¢) Summary (\‘Q

As the debate about costs and d“my continues, it is important to remember that
the aim of international ar Qauon is not simply to determine a dispute as quickly

and cheaply as p0551ble ¢ could be done with the spin of a coin. The aim of
128 One of th 1vcs of this volume is to show how this can be achieved by means of skilled
and effective case nagement

129 For example, under the ICDR Rules, forty-five days may elapse after receipt of the notice of
arbitration before the administrator is requested to appoint the arbitrator(s) and designate the pre-
siding arbitrator, and this process may take further time, with the need to find suitable candidates
who have no conflict of interest: see ICDR Rules, Art. 6(3).

130 One of the reasons for delay is the workload of the chosen arbitrators, particularly if they have
other professional commitments, e.g. as counsel or as university professors.

131 Article 11(2) of the 2012 ICC Rules states that:

‘Before appointment or confirmation, a prospective arbitrator shall sign a statement
of acceptance, availability, impartiality and independence’. Article 5(4) of the current
LCIA Rules requires a potential arbitrator to make a written declaration that he or she
‘is ready, willing and able to devote sufficient time, diligence and industry to ensure the
expeditious and efficient conduct of the arbitration’.

(The arbitral institutions will need to check that such commitments are in fact honoured.)

132 2012 ICC Rules, Art. 22.

133 2012 ICC Rules, Art. 30(1). In practice, extensions of time are granted and awards are rarely
made within the six-month time limit.
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international arbitration is to arrive at a fair and reasoned decision on a dispute,
based on a proper evaluation of the relevant contract, the facts, and the law. As
Professor Park has written:

Much of the criticism of arbitration’s costs and delay thus tells only half the story,
often with subtexts portending a cure worse than the disease. An arbitrator’s
main duty lies not in dictating a peace treaty, but in delivery of an accurate award
that rests on a reasonable view of what happened and what the law says. Finding
that reality in a fair manner does not always run quickly or smoothly. Although
good case management values speed and economy, it does so with respect for the
parties” interest in correct decisions. The parties have no less interest in correct
decisions than in efficient proceedings. An arbitrator who makes the effort to
listen before deciding will enhance both the prospect of accuracy and satisfac-
tion of the litigant’s taste for fairness. In the long run, little satisfaction will
come from awards that are quick and cheap at the price of belng ystematically
wrong.'34 \

At one time, the comparative advantages and dlsadvantagf *?\Qternatlonal arbi-
&/

tration versus litigation were much debated.™ That dep¢& 1s now over: opinion

has moved strongly in favour of international arbltr&n &r the resolution of inter-

national disputes. >\
Y
In a domestic context, parties who are lookvk‘go‘or a binding decision on a dis-

pute will usually have an effective chomﬁ\(\ Ween a national court and national
arbitration. In an international cong\eshere is no such choice. There is no
international court to deal withfainational business disputes.™® The real
choice is between recourse toe tional court and recourse to international
arbitration.

A party to an 1nternat' a2t contract that decides to take court proceedings will
(in the absence of aryf reed submission to the jurisdiction of a particular court)
be obliged to hav ‘é; ourse to the courts of the defendant’s home country, place
of business, o %slaence 137 To the claimant, this court (as already stated) will be
‘foreign’ Q ost every sense of that word. If one of the parties to the contract is
a state or state entity, the prospect becomes more daunting. The private party will

usually have little or no knowledge of the law and practice of the national court of

134 Park, ‘Arbitration and accuracy’ (2010) 1 J Intl Disp Settlement 27.

'35 For one of the most effective, and certainly the most entertaining, critiques of arbitration see
Kerr, ‘Arbitration v litigation: The Macao Sardine case’, in Kerr, As Far As I Remember (Hart, 2002),
Annex.

136 Unless these disputes are between states, in which case the states concerned may, by agree-
ment, submit their case to the International Court of Justice (ICJ) at The Hague. The Court of
Justice of the European Union (CJEU) in Luxembourg may deal with disputes between private
parties under EU law, but disputes of this kind are outside the scope of this book.

137 A national court may allow service of its proceedings abroad, but this so-called extraterritor-
ial jurisdiction is unlikely to be exercised if the foreign defendant has no connection with the coun-
try concerned. In any event, difficult problems of enforcement may arise, particularly if a judgment

is obtained by default.
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the state party—and it will be afraid of encountering judges predisposed to find
in favour of the government to which they owe their appointment. For its part, the
state (or state entity) concerned will not wish to submit to the national courts of
the private party. Indeed, it will usually object to submitting to the jurisdiction of
any foreign court.

In such situations, recourse to a neutral tribunal, in a convenient and neutral
forum, is almost certainly preferable to recourse to national courts. It is plainly
more attractive to establish a ‘neutral’ tribunal of experienced arbitrators, with
knowledge of the language of the contract and an understanding of the commer-
cial intentions of the parties, who will sit in a ‘neutral’ country and do their best to
carry out the reasonable expectations of the parties, than it is to entrust the resolu-
tion of the dispute to the courts of one of the parties, which may lack experience
of commercial matters or which may, quite simply, be biased in fa\:o% the local

party. N g
>y
As one commentator has said: ,-\\\’

Although there are many reasons why parties might pref&rinternational arbi-
tration to national courts as a system of dispute res&{l*n, the cruth is that in
many areas of international commercial activity, ib‘iﬁsfational arbitration is the
only viable option, or as once famously put, \tl‘»z'\yfy game in town’. National
courts may be considered unfamiliar, inexpes t-2d, unreliable, inefficient, par-
tial, amenable to pressure, or simply hqsﬂl&:}he larger and more significant
the transaction in question, the less a P(\},Late, or more risky, a national court
may be. And so, where a third countfy’s<éurts cannot be agreed upon, interna-
tional arbitration becomes an ¢ :E}; echanism actively to avoid a particular
national court.'3® ce.*

An authoritative survey of :‘Q views of corporate counsel indicates that they agree
«
with this analysis.”*® . ¢
y o, \/)

o\"g

138 Landau, ‘Arbitral lifelines: The protection of jurisdiction by arbitrators’, in van den Berg (ed.)
International Arbitration 2006: Back to Basics? (Kluwer Law International, 2007), pp. 282-287.
Paulsson made a similar point, that international arbitration is ‘the only game in town’, in his talk
at McGill University on 28 May 2008 entitled ‘International arbitration is not arbitration’. He said
that whilst national (or domestic) arbitration is an alternative to national courts of law, there is no
alternative to international arbitration: ‘[I]n the transnational environment, international arbitra-
tion is the only game. It is a de facto monopoly.’

139 ‘Arbitration, because of its neutrality, gives a sense of fairness that litigation in foreign courts
sometimes cannot provide’: see PricewaterthouseCoopers and Queen Mary University, Corporate
Choices in International Arbitration: Industry Perspectives, 2013, available online at hetp://www.
arbitration.qmul.ac.uk/research/2013/index.html. Arbitration was the preferred method of resolv-
ing disputes for 52 per cent of the companies surveyed. It seems that even financial institutions,
which have tended to prefer recourse to national courts in order to resolve disputes, are showing
an increased interest in the use of arbitration. For instance, in 2013, the International Swaps and
Derivatives Association, Inc. (ISDA) published its arbitration guide, which contains model arbitra-
tion clauses: see Freeman, “The use of arbitration in the financial services industry’ (2015) 16 Bus

LIntd 77.

39

1.132

1.133

1134



1.135

1.136

1.137

An Overview of International Arbitration

C. Alternative Dispute Resolution

It is becoming commonplace for parties to provide that if a dispute arises, they
should attempt to resolve it by negotiation before going to arbitration. One par-
ticular formula, frequently found in long-term agreements, provides that, in the
event of a dispute arising, the parties will first endeavour to reach a settlement
by negotiations ‘in good faith’, before embarking upon arbitration. The problem
is that an obligation to negotiate ‘in good faith’ is nebulous.'® Who is to open
negotiations? How long are they to last? How far does a party need to go in order
to show ‘good faith’

Even where negotiations are conducted in good faith, they are unlikely to succeed
unless those involved are capable of looking at the crucial issugs, objectively—
. . . . . . . . . *
and objectivity is difficult to maintain when vital interests (apt perhaps even the
future of the business itself) are at stake. It is here that w@;%artial third party
may help to rescue discussions that are at risk of ggif NFowhere. This is why
international contracts sometimes provide that, béfipek tne parties embark upon
litigation or arbitration, they will endeavour to R any dispute by some form
141 Ve e

of ADR. &

-
RS

. o NN .

(a) What is meant by alternative dispute tgsolution?

o

When something is described as 'Sprnative’, the obvious question is: ‘alterna-
tive to what?” If ‘alternative dj Lé%olution’ is conceived as an ‘alternative’ to the
formal procedures adopted bt courts of law, as part of a system of justice estab-
lished and administered, hy'the state, arbitration should be classified as a method
of ‘alternative’ disputefgselution. Tt is indeed a very real alternative to the courts of
law. However, the'\}@ 1s not always used in this wide sense. It is true that:

Arbitration ptaients an alternative to the judicial process in offering privacy to the
parties Qv | as procedural flexibility. However, it is nonetheless fundamentally
the same tn that the role of the arbitrator is judgmental. The function of the judge

140 An agreement to try to settle disputes by mediation (which, in many legal systems, would be
regarded as an unenforceable ‘agreement to agree’) may prove to be enforceable if there is sufficient
certainty as to what procedure is to be followed, e.g. because there is provision for recourse to a rec-
ognised centre such as the Centre for Effective Dispute Resolution (CEDR): see Mackie, “The future
for ADR clauses after Cable and Wireless (2003) 19 Arb Intl 345; Jarrosson, ‘Observations on Poiré
v Tripier’ (2003) 19 Arb Intl 363. See also Kayali, ‘Enforceability of multi-tiered dispute resolution
clauses’ (2010) 27 J Intl Arb 551.

141 Construction disputes invariably need to be solved rapidly, if only on a temporary basis, and
so those involved in the engineering and construction industry have, with the assistance of their
lawyers, developed sophisticated techniques for resolving disputes. One frequently used technique,
which might be termed the ‘wedding cake approach’, involves building up ‘tiers’ of dispute resolu-
tion, from mandatory discussions at senior management level, to mediation, dispute review boards,
and finally arbitration. For a valuable discussion of these procedures, see Jenkins, International
Construction Arbitration Law (2nd edn, Wolters Kluwer, 2014), esp. chs 3 and 6.

40



C. Alternative Dispute Resolution

and the arbitrator is not to decide how the problem resulting in the dispute can
most readily be resolved so much as to apportion responsibility for that problem.'2

There are many forms of ADR, too numerous to detail here.? It is sufficient to
note the broad distinction between methods of ADR, such as mediation and
conciliation,"* in which an independent third party tries to bring the disputing
parties to a compromise agreement and those methods in which a binding deci-
sion is imposed upon the parties without the formalities of litigation or arbitra-
tion."> Some forms of ADR combine binding and non-binding elements, for
example what is known as ‘med/arb’ (unsurprisingly) involves a combination of
mediation and arbitration.'® The key point to emphasise for present purposes is
that, unlike other methods of ADR, international arbitration leads to a binding
award that is usually not open to challenge by national courts, and which can be
enforced both nationally and internationally, under instruments suc}\Q the New
York Convention. ;\

(7N

&
(b) Amiables compositeurs, equity clauses, and decision%a?g}yuo et bono

T

compositeurs or, if the agreement has been drafted Ly &}blic international lawyers
147

Arbitration agreements sometimes specify that the ar " are to act as amiables

or scholars,' that the arbitrators will decide a\f‘?&‘g/v:o et bono. Such clauses may

become more usual, since the Model Law s‘pqe@iﬁlly permits an arbitral tribunal

to decide in accordance with equity if the L"{‘\\I’H authorise it to do s0."*® However,

'ox
SX

142 Dixon, ‘Alternative dispute resoltigia} aevelopments in London’ (1990) 4 Intl Construction
L Rev 436, at 437 (emphasis added). - v

143 Fora general introduction, seelenkins, International Construction Arbitration Law (2nd edn,
Wolters Kluwer, 2014), ch. 6. Fe \re specialist texts see, e.g., Brown and Marriott, ADR Principles
and Practice (3rd edn, Swtc@NIaxwell/Thomson Reuters, 2011); Boulle and Nesic, Mediation:
Principles, Process, Pmat&c\{llutterworths, 2001); Newmark and Monagahan, Butterworths
Mediators on Mediati, '?L(,ttel, 2005); Kendall, Freedman, and Farrell, Expert Determination (4th
edn, Sweet & M 008).

144 The terms “fnediation’ and ‘conciliation’ are often used as if they were interchangeable.
A medjiator, as an independent third person, will move between the parties, listening first to one
and then the other, and trying to persuade them to focus on their real interests rather than what
they see as their legal rights. The role of the conciliator is to make proposals for settlement, or, in the
words of the UNCITRAL Conciliation Rules, Art. 7(1), to ‘assist the parties in an independent and
impartial manner in their attempt to reach an amicable settlement of their dispute’.

145 The best known of these methods being expert determination, as to which see, e.g., Kendall,
Freedman, and Farrell, Expert Determination (4th edn, Sweet & Maxwell, 2008); McHugh, ‘Expert
determination’ (2008) 74 Arbitration 148.

146 There are broadly two versions of this procedure. In the first procedure, the mediator becomes
the arbitrator if the mediation fails, whereas in the second, if the mediation fails, the role of the
mediator is terminated and the dispute is submitted to a (separate) arbitral tribunal. The second
method is plainly a more satisfactory way of proceeding. Moving the dispute from a mediator to an
arbitrator makes clear the distinctive functions of a mediator, who attempts to facilitate negotiations
for a settlement, and an arbitrator, who issues a decision on the dispute.

147 The terms are not meant to be mutually exclusive.

198 Model Law, Art. 28(3); seealso, e.g., the English Arbitration Act 1996, s. 46, which allows the

parties to agree what ‘considerations’ should govern the substance of the dispute.
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an arbitration that is conducted under the provisions of such ‘equity clauses’ will
still be an arbitration and not some species of ADR.'#°

D. What Kind of Arbitration?

(a) Introduction

Any arbitration, wherever it is conducted, is subject to the mandatory rules of the
lex arbitri—that is, the law of the place of arbitration. Generally, these will be
broad and non-specific. They will say, for instance, that the parties must be treated
with equality,® but they will not set out the way in which this is to be achieved,
with exchange of statements of case and defence, witness statements, disclosure of
documents, and so forth. For this, more specific rules will be Ie ired. Here, the
parties have a choice. Should the arbitration be conducted ad hotthat is, without
the involvement of an arbitral institution—or should it be;\vn}hcted according to

the rules of one of the established arbitral i 1nst1tut10n5\

(b) Ad hoc arbitration
W, »\'

Parties to an ad hoc arbitration may esta.k,,‘\ hFneir own rules of procedure (so
long as these rules treat the parties Wlth.eﬁ{%lty and allow each party a reasonable
opportunity of presenting its case).'" & Qe ‘r{atlvely, and more usually, the parties
may agree that the arbitration will deucted without involving an arbitral insti-
tution, but according to an d set of rules, such as those of UNCITRAL,
which provide a sensible frarc;‘)rk within which the tribunal and the parties may
add any detailed provisiqns‘c they wish—for example rules providing for the sub-
mission of pre- tr1al brxi r the agreement of expert reports.

If the issues at st:Qc\‘f sufficiently important (and in particular if a state or state
entity is i ), it may be worth negotiating and agreeing detailed rules that
take into Qount the status of the parties and the circumstances of the particular
case. For example, any right to restitution may be expressly abandoned in favour
of an award of damages."? Such specially drawn rules will generally be set out in
a formal ‘submission to arbitration’, negotiated and agreed once the dispute has
arisen. This submission agreement will confirm the appointment of the arbitral

tribunal, set out the substantive law and the place (or ‘seat’) of the arbitration, and

149 “Choice of law’ clauses are discussed in Chapter 3.

150 See, e.g., Model Law, Art. 18.

151 Many important arbitrations, e.g. reinsurance disputes under the so-called Bermuda form,
are regularly conducted ad hoc.

152 In the submission agreement, which was negotiated over a period of months and agreed by the
Kuwait government and Aminoil as a basis for the Aminoil arbitration, the oil company gave up any
claim for restitution of the oilfield that the Kuwait government had taken over.
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detail any procedural rules upon which the parties have agreed for the exchange of
documents, witness statements, and so forth.

(¢) Ad hoc arbitration—advantages and disadvantages

(1) Advantages

One distinct advantage of an ad hoc arbitration is that it can be shaped to meet the
wishes of the parties and the facts of the particular dispute. For this to be done effi-
ciently and effectively, the cooperation of the parties and their advisers is necessary;
if such cooperation is forthcoming, the difference between an ad hoc arbitration
and an institutional arbitration is like the difference between a ‘tailor-made’ suit
and one that is bought ‘off the peg’. Many of the well-known arbitrations under oil
concession agreements (including the Sapphire, Texaco, BP, Liamco, and Aminoil
arbitrations) were conducted ad hoc."53 . &

In practice, ad hoc arbitrations are now usually conductedsgf‘%w basis of the
UNCITRAL Arbitration Rules, which the parties agree t »c)tpt as a conveni-
ent and up-to-date set of rules."* States in partlcula§§s ikely to regard the
UNCITRAL Rules as a preferred option, since they }{‘\ ¢ derive their authority
from an arbitral organisation based in a particula ,%ntry, but from the United
Nations itself. RS

(ii) Disadvantages
The principal disadvantage of ad hoc a %*Jtlon is that it depends for its full effect-

iveness on cooperation betwee ties and their lawyers, supported by an
adequate legal system in the pl ot arbltratlon It is not difficult to delay arbitral
proceedings, for example byieflising at the outset to appoint an arbitrator, so that
there is no arbitral tribys §1

2

existence and no agreed book of rules to say what

153 These cas &%’mvolved state parties, are considered in more detail in Chapter 3.

154 Ttis not a@;ble to try to adopt or adapt institutional rules—such as those of the ICC—for
use in an ad hoc arbitration, since such rules make repeated references to the institution concerned
and are unlikely to work properly or effectively without it. It seems however (although it is not a
practice that the authors would recommend) that it may be possible to involve two arbitral institu-
tions in what would otherwise be an ad hoc arbitration (although quite why this should be done is
another matter). The court in Singapore was faced with an arbitration clause stating that disputes
should be resolved by arbitration before SIAC in accordance with the ICC Rules. The Singapore
International Arbitration Centre was prepared to administer the arbitration under its rules, apply-
ing the ICC Rules to the ‘essential features the parties would like to see’ and the arbitration pro-
ceeded on this basis. The Singapore court upheld this arrangement: see Insigma Technology Co. Ltd
v Alstom Technology Lrd [2008] SGHC 134, at [26]. More recently, in HKL Group Co. Ltd v Rizq
International Holdings Pte Ltd [2013] SGHC 5, the Singapore High Court found that an arbitra-
tion clause in a contract that provided for disputes to be settled by arbitration in Singapore by a
non-existent institution under the rules of the ICC was workable as long as the parties were able to
secure the agreement of an arbitral institution in Singapore to conduct the arbitration. For its part,
the ICC Court is unwilling to administer proceedings fundamentally different from its own basic
concepts: see Craig, Park, and Paulsson, International Chamber of Commerce Arbitration (3rd edn,
Oceana, 2000), para. 715.
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is to be done."™> It will then be necessary to rely on such provisions of law as may
be available to offer the necessary support.’® Only when an arbitral tribunal is in
existence and a set of rules has been established will an ad hoc arbitration be able
to proceed if one of the parties fails or refuses to play its part in the proceedings.

(d) Institutional arbitration

An ‘institutional’ arbitration is one that is administered'’ by a specialist arbitral
institution under its own rules of arbitration. There are many such institutions,
some better established than others. Amongst the most well known are the ICC,
ICSID, the LCIA, and the International Centre for Dispute Resolution (ICDR).'>8
There are also regional arbitral institutions (for instance in Beijing and Cairo) and
there are chambers of commerce with a well-established reputation, including
those of Stockholm, Switzerland, and Vienna.'®®

The rules of these arbitral institutions tend to follow a broaﬁq\\mllar pattern.'®0
Some rulebooks reflect the influences of civil law (followga % model of the ICC),
whereas others derive greater inspiration from the ¢ 1 law (as exemplified by
the LCIA). What is common to all sets of rules is tha %key are formulated specific-
ally for arbitrations that are to be administeredthyarlie institution concerned, and
they are usually incorporated into the mamf? nefact between the parties by means
of an arbitration clause. The clause reconﬂ’ \élded by the ICC, for instance, states
that: ‘All disputes arising out of or iy qkmréctlon with the present contract shall
be finally settled under the Rules ¢f*A jbitration of the International Chamber of
Commerce by one or more arbi I‘Q} "$appointed in accordance with the said Rules.’

This clause is a convenient <hf)1'hand way of incorporating a detailed book of rules
into the parties’ co%wmcb rules will govern any arbitration that takes place
under that contract (2,2t some future date, one party proves reluctant to go ahead
with arbltratlon.r.&o\ cedings, it will nevertheless be possible for the party or par-

regulate way in which the arbitral tribunal is to be appointed, and the way

ties who w drpitrate to do so effectively, because there will be a set of rules to
bet e

in which the arbitration is to be conducted and carried through to its conclusion.

155 Unless it has already been agreed that the UNCITRAL Rules are to govern the proceedings.

156 See Chapter 3.

157 Asafurther refinement, it should be mentioned that an arbitration may be wholly administered
or semi-administered. An example of wholly administered arbitration is that of the ICSID, whereby
the Centre provides a full service to the arbitral tribunal. An example of semi-administered arbitration
is that of certain arbitrations conducted in England under the CIArb Rules: the Institute collects the
initial advance on costs from the parties, appoints the arbitral tribunal, and then leaves it to the arbitral
tribunal to communicate with the parties, arrange meetings and hearings, and so forth.

158 As explained later, this is the international division of the AAA.

159 As previously mentioned, six leading Swiss chambers of commerce, including those of
Geneva and Zurich, now operate under the same rules of arbitration—namely, the Swiss Rules.

160 But they may also diverge, e.g. by providing for ‘fast-track’ or expedited arbitration, as under
the Swiss Rules, or for joinder of parties, as under the LCIA Rules.

44



D. What Kind of Arbitration?

(e) Institutional arbitration—advantages and disadvantages

(1) Advantages

Rules laid down by the established arbitral institutions will usually have been
proven to work well in practice. They also will generally have undergone periodic
revision in consultation with experienced practitioners, to take account of new
developments in the law and practice of international arbitration. The rules them-
selves are generally set out in a small booklet, and parties who agree to submit any
dispute to arbitration in accordance with the rules of a named institution effect-
ively incorporate that institution’s ‘rulebook’ into their arbitration agreement.

This automatic incorporation of an established ‘rulebook’ is one of the principal
advantages of institutional arbitration. Suppose that there is a challenge to an
arbitrator on the grounds of lack of independence or impartiality,\ﬁr suppose
that the arbitration is to take place before an arbitral tribunal of thee€rbitrators,
and the defending party is unwilling to arbitrate and fails, o ngiises, to appoint
an arbitrator: the rulebook will provide for such a situatjop; \&\VJ\IHI also contain
provisions under which the arbitration may proceed ig e event of default by
one of the parties. Article 26(2) of the ICC Rules, fo}’{l\“}mce, stipulates: If any
of the parties, although duly summoned, fails st'o",’ﬁp'ear without valid excuse,
the arbitral tribunal shall have the power tospS¢ed with the hearing.” A rule
such as this, which is also to be found in gtfé,\\'nstitutional rules, as well as the
UNCITRAL Arbitration Rules themsel\8s is extremely valuable to a tribunal
(and to a party) faced with a defaulti \:)rty. It means that the arbitration may
proceed, and an award may be e Oen ifa party fails or refuses to take part

»

in the arbitration.

Another advantage of ing syrional arbitration is that most arbitral institutions
provide specialist stafFtd{d¢ iinister the arbitration. They will ensure that the arbi-
tral tribunal is appoiaied, that advance payments are made in respect of the fees
and expenses okt drbitrators, that time limits are kept in mind, and generally
that the arbitrd€on is run as smoothly as possible.

A further feature of institutional arbitration is the situation in which the institu-
tion itself reviews the arbitral tribunal’s award in draft form before sending it to the
parties. A review of this kind, which is built into the ICC Rules, serves as a measure
of ‘quality control’. The ICC does not comment on the substance of the award
and it does not interfere with the decision of the arbitral tribunal—but it does
ensure that the tribunal has dealt with all of the issues before it, and that the award
covers such matters as interest and costs (which are frequently forgotten, even by
experienced arbitrators). The ICC’s practice of ‘scrutinising’ awards in draft form is
sometimes criticised as merely adding to the time taken to issue a tribunal’s award.
Its value, however, is well illustrated in a case described by Jennifer Kirby, a former
deputy secretary general of the ICC Court, in which the ICC Secretariat pointed
out to the arbitral tribunal that it had failed to take into account the fact that the
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contract contained an agreed limit on the amount of consequential damages that
it could award."®

Finally, the assistance that an arbitral institution can give to the parties and their
counsel in the course of the arbitral proceedings is appreciable. Even lawyers who
are experienced in the conduct of arbitrations run into problems that they are
grateful to discuss with the institution’s secretariat.

(ii) Disadvantages

Under some institutional rules,'®? the parties pay a fixed fee in advance for the
‘costs of the arbitration’—that is, the fees and expenses of the institution and of
the arbitral tribunal. This fixed payment is assessed on an ad valorem basis. If the
amounts at stake in the dispute are considerable and the parties are represented by
advisers experienced in international arbitration, it may be les@nsivc to con-
duct the arbitration ad hoc.'®3 On the other hand, the ability tgr fixed amount
for the arbitration, however long it takes, may work to theyﬁ@ ies’ advantage (and
to the disadvantage of the arbitrators, in terms of then* Alel‘athI‘l).164

The need to process certain steps in the arbitral p "*\r .ings through the machin-
ery of an arbitral institution inevitably leads gysaine delay in the proceedings.

Conversely, the time limits imposed by i insgjedurnal rules are often unrealistically
short. A claimant is unlikely to be trouH”'i\)y this, since a claimant usually has
plenty of time in which to prepare its, g‘\ NHefore submitting it to the respondent
or to the relevant arbitral institugioa, so setting the clock running. However, a
respondent is likely to be pre Cf &

under an international constistion contract) that involves consideration of volu-

ime, particularly in a case (such as a dispute

minous documents and in %hich the claim that is put forward may, in fact, prove
to be a whole serles of«q\an on a series of different grounds.

Although extens.\{(l\ ‘: time will usually be granted either by the institution con-

seek extensions of time from the outset of the case. The respondent

cerned or by theetbitral tribunal, the respondent is placed in the invidious position
of havingé

starts on the wrong foot, so to speak. The problem is worse if the respondent is a
state or state entity. The time limits laid down in institutional rules usually fail
to take account of the time that a state or state entity needs to obtain approval

of important decisions, through its own official channels. In the ICC Rules, for

161 See Kirby, “What is an award, anyway?’ (2014) 31 J Intl Arb 475.

162 For example, those of the ICC and the Cairo regional centre.

163 This may be done by agreement of the parties, even if the arbitration clause in the original
agreement provided for institutional arbitration. To sound a cautionary note, however, such a
course can lead to complete disaster, leaving the claimant without any effective remedy; see, e.g.,
ICC Case No. 3383 (1982) VII YBCA 119.

164 The fixed amount itself takes no account of the time actually spent by the arbitrators, and so
the fee paid to an arbitrator, if calculated atan hourly rate, may vary from as little as US$60 per hour
to as much as US$1,000 or more.
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example, the time limit for rendering a final award is six months, although this may
be (and generally is) extended by the ICC."6>

(f) Arbitral institutions

An increasing number of institutions administer, or claim to administer, arbitra-
tions. Some serve a particular trade or industry;'®® others cater primarily for a
particular country or geographic region. Each has its own set of rules, often based
on the UNCITRAL Rules."®” Each centre also generally has its own model form of
arbitration clause. It is sensible (but not essential) to use one of these model forms
if institutional arbitration is to be adopted.

Given the great number of arbitral institutions, or centres, in the world and the

all. What is proposed is, first, to set out the considerations that the s (or their
lawyers) should have in mind in choosing an arbitral i 1nst1tutlor)f- secondly, to

fact that new ones continue to come into existence, it is not practicab E o list them

review briefly some of the better known institutions.

\‘\
(1) What to look for in an arbitral institution AN

An arbitral institution will, of necessity, charge ff;e \} cover the expenses of its
premises, its staff, its publications, and so on\,‘%kﬁ"cnt starts only if it becomes
necessary to make use of the institution’s sex¥ Q% s, either for the appointment of
an arbitrator or for the conduct of an arb'fsemfﬂ Since those fees will add to the
cost of arbitration (in some cases subsgantially), parties and their lawyers should
know what to look for in any givece €62l institution. It is suggested that the basic

requirements should include the k‘)wmg

Permanency Disputes b$rebn parties to an agreement frequently arise many
years after the agreemaf; Was made, particularly with major projects (such as
the construction of \1\1 or a motorway) or long-term contracts (such as for

the supply ofé&&da natural gas over a period of years). It is important that

the institutioindamed in the arbitration clause should be a genuine institution'®®

185 One commentator has quoted, with approval, the authors’ suggestion that institutional time
limits ‘are often unrealistically short’ and has added that, although speed may be an undoubted
good in standard commercial arbitrations, ‘rules which cater to that desideratum may not be appro-
priate in cases involving difficult issues of public policy™ Toope, Mixed International Arbitration
(Grotius, 1990), p. 204.

166 The London Maritime Arbitration Association (LMAA) receives literally thousands of
requests for arbitration per year—although not all of these cases proceed to arbitration and others
may be resolved on the basis of documents only: see term 12(b) of the LMAA Terms 2012.

167 For example, the Swiss Rules state explicitly that they are based on the UNCITRAL Rules,
with divergences where this was considered useful.

168 Fake arbitral institutions are not unknown. In 2002, Citibank began receiving letters stat-
ing that it must arbitrate disputes under the rules of the ‘National Arbitration Council’ (NAC), a
so-called arbitration service that was, in fact, provided by someone with a grudge against the bank.
Citibank did not participate in any ‘arbitrations’, but customers who took advantage of the service
received an ‘award’ for the amount of their credit card debt plus the fee of the NAC. Citibank
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and that it should still be in existence when the dispute arises;'®® otherwise, the
arbitration agreement may prove, in the words of the New York Convention, to
be ‘inoperative or incapable of being performed’. In that case, the only recourse
(if any) will be to a national court (which is precisely what the arbitration agree-
ment was designed to avoid).

It may well be said that this advice militates against the creation of new arbi-
tral institutions and is unfairly biased in favour of established institutions. That is
true—but the lawyer who advises a client to select a particular arbitration centre
will need to be confident that the advice is good. It is easier to have such confidence
if the institution or centre that is chosen has an established track record or, if it is a
recent creation, has a reasonable guarantee of permanency.

Modern rules of arbitration The practice of internationalsarbitration has
changed rapidly in recent years, as new laws, rules, and pro \es come into
existence. The rules of arbitral institutions should not resr,l(\ me comfortable
time warp. They should be brought up to date to reﬂgﬁ oddern practice. It is
difficult to conduct an effective modern arbitrati ‘kr rules designed for a
different era. Parties are entitled to expect that 1n§"'\unal rules will be reviewed

and, if necessary, revised at regular intervals. "85 &v
A

Specialised staff  Some arbitral instituti \:lopt a ‘hands-on’ approach to the
conduct of arbitrations under their rults}gchers are content to leave matters to
the arbitral tribunals appointed b \5‘1, whilst keeping an eye on the general
progress of the arbitration. Wh C\ fole the arbitral institution plays, it needs
specialised—and often mulfiliagal—staff. Their duties are likely to be many
and varied, including not qtly’explaining the rules, making sure that time limits
are observed, collectin § =¢s, arranging visas, and reserving accommodation, but

also advising on apf

late procedures by reference to past experience.

Reasonable ¢ '\ Some arbitral institutions assess their own administrative

fees and Q{ves, and the fees payable to the arbitral tribunal, by reference to a

eventually obtained an injunction against the NAC to restrain this activity: see Rau, ‘Arbitral
jurisdiction and the dimensions of “consent”’ (2008) 24 Arb Intl 204, at n. 19.

169 In Suzhou Canadian Solar Inc. v LDK Solar Co. Ltd, May 2013, unreported, a Chinese court
refused enforcement of an award issued by the former Shanghai subcommission of the China
International Economic and Trade Arbitration Commission (CIETAC), following its break away
from CIETAC to form a separate arbitral institution, on the basis that the parties had not consented
to have their arbitration administered by a different arbitration commission from that specified in
their contract.

70 UNCITRAL published revised Rules in 2010; the ICC issued new rules effective from
1 January 2012, after a widespread consultation process. Other institutions have followed suit: the
Swiss Rules were updated in 2012, as were the SIAC Rules, and those of the Hong Kong International
Arbitration Centre in 2013. For a review of the revised rules of the ICC, UNCITRAL, CIETAC,
and the Vienna International Arbitration Centre (VIAC), see the articles in (2012) 15(6) Intl Arb
L Rev. The LCIA Rules, which dated from 1 January 1998, have also been revised, with new Rules
becoming effective on 1 October 2014.
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sliding scale, which is based on the amounts in dispute (including the amount of
any counterclaim). This has the advantage of certainty, in that the parties can find
out at an early stage what the total cost of the arbitration is likely to be. However,
it operates as a disincentive to experienced arbitrators if the amounts in dispute are
not substantial or if the arbitration takes a long time. Other institutions, such as the
LCIA, assess their administrative costs and expenses, and the fees of the arbitrators,
by reference to the time spent on the case (with an upper and lower limit, so far as
the fees of the arbitrators are concerned).

(ii) Leading arbitral institutions

There are many arbitral institutions in the world, most, if not all, of which are
equipped with their own rulebook and administrative staff, which may vary in

*

number from one or two to fifty or more. \
was estab-

One of the world’s leading international institutions is the ICC,

lished in Paris in 1923. Arbitrations under the ICC Rules arg @}ﬁnistered by a
highly skilled, multilingual Secretariat, under the supervi (c}\df the ICC Court
of Arbitration. However, as previously mentioned, the?&p‘ourt is not a court
of law; it is, in effect, the administrative body for IC@N{[ j1erations, with members
from all over the world."”" Two special features @/ C arbitration are, first, the
requirement for terms of reference to be drawn¥ at the outset of the proceedings,
and secondly (as already touched upon), thedcgurt’s scrutiny of draft awards, to
ensure that they are adequately reasoned\i\\si deal with all of the issues in the arbi-
tration, including interest and costs.} )

4

The AAA, which administers ac«,:\siderable number of ‘domestic’ arbitrations
within the United States (ingluding, for example, labour disputes) also administers
inter-state arbitrations.”<[gNorder to cope with the increasing number of such

o 0T D ) . .
arbitrations, the AAA‘-\?QQJhShed the ICDR, which is based in the Irish Republic.

. et .o . . . .
International a Y institutions have also come into prominence in Asia. The
China InternQonal Economic and Trade Arbitration Centre (CIETAC) was

71 In SNF SAS v Chambre de Commerce International, Paris Cour d’Appel, 1ére Chambre, sec-
tion C, 22 January 2009, it was held that the ICC, and not the court, possessed legal personality and
was subject to French law, being based in Paris.

172 There is an abundance of literature on the work of the ICC. The leading authorities are
Craig, Park, and Paulsson, International Chamber of Commerce Arbitration (3rd edn, Oceana,
2000); Derains and Schwarz, A Guide to the New ICC Rules of Arbitration (2nd edn, Kluwer Law
International, 2005); Schiffer, Verbist, and Imhoos, ICC Arbitration in Practice (Kluwer Law
International, 2005). On the 2012 Rules, see Fry, Greenberg, and Mazza, 7he Secretariat’s Guide
to ICC Arbitration (ICC, 2012); Grierson and van Hooft, Arbitrating under the 2012 ICC Rules
(Kluwer, 2012). In relation to the scrutiny of awards by the ICC Court, see paragraph 1.152.

173 In addition to administering arbitrations under its own rules, the AAA also administers
Inter-American Commercial Arbitration Commission (IACAC) arbitrations and makes its services
available, if required, in arbitrations conducted under the UNCITRAL Rules, whether those arbi-
trations are held inside or outside the United States.
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established in Beijing in April 1956 and has a regional arbitration centre in Hong
Kong, which was established in 1985. The current CIETAC Arbitration Rules (the
‘CIETAC Rules’), which came into force in May 2012, constitute a modern set of
rules that is consistent with the internationalisation of Chinese arbitral practice
and procedure.

A few years later, in 1991, SIAC was established in Singapore to provide a dispute
resolution centre for Asia. Singapore’s law on arbitration is based on the Model
Law, and SIAC maintains a list of experienced arbitrators drawn from all parts
of the world, from whom the parties may choose ‘their’ arbitrator, if they so wish.
The revised STAC Arbitration Rules, which came into effect on 1 April 2013, again
constitute a complete modern set of rules.

Chamber of Arbitration, founded on 23 November 1892.174,

N o

time, it was

Finally, mention must be made of the LCIA, which owes its origis to the London

said that: . O
\Y%
The chamber is to have all the virtues that the law la&(i?ls to be expeditious

k

where the law is slow, cheap where the law is co§l A s:faple where the law is
technical, a peace-maker instead of a stirrer up of ’V{Q 5

\\.
The LCIA has a relatively small administratiy®s'aff, s as compared to the ICC,
for instance, but its rules are drawn in mc}sy\'\mail than those of the ICC."77 It has
. . . -’ 4 . .

an important international caseload, i#tshsging cases from Russia and countries

within the former Russian confedegae .

After a long and difficult ge t(‘\, he LCIA issued revised Rules to replace the
previous 1998 Rules. TheseNevised Rules, which came into effect in October
2014, will no doubt begh’;, subject of detailed review, commentary, and criti-

cism as they are ap[}lh;k
Chancery lawyer:{Q{@{ising at the time of Charles Dickens—the Preamble, for

a practice. Some of the language used would delight a

instance, refer@ wny agreement to arbitrate ‘howsoever made’, which provides
‘in whats?& manner’ for arbitration under the LCIA Rules—but neverthe-
less the spitit of the 2014 Rules is refreshingly modern, making it evident that
the drafting was carried out by lawyers who were well acquainted with the latest

74 For the history of the LCIA, see Kerr, “The London Court of International Arbitration
1892-1992’ (1992) 8 Arb Intl 317; Delvolvé, ‘Le centenaire de la LCIA (London Court of
International Arbitration)’ [1993] Rev Arb 599; Kerr, ‘London Court of International Arbitration’
(1996) 7 ICCA Congress Series 213.

75 Manson (1893) IXLQR, cited in Veeder and Dye, ‘Lord Bramwell’s Arbitration Code’ (1992)
8 Arb Intl 330.

176 The LCIA is based in London, but has joined forces with the Dubai International Financial
Centre to open an office in Dubai, for which purpose special rules of arbitration (and conciliation)
have been formulated. An office has also been opened in Delhi, India, as a subsidiary of the LCIA.

177 For a discussion of the decisions of the LCIA Court, see Nicholas and Partasides, ‘LCIA
Court decisions on challenges to arbitrators: A proposal to publish’ (2007) 23 Arb Intl 1. For a
commentary on the LCIA’s 2014 Revised Rules, see Wade and Clauchy, Commentary on the LCIA
Avrbitration Rules 2014 (Sweet & Maxwell, 2015).
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developments in international arbitration and conscious of the justified concerns
of business and other users.

There is explicit recognition of current methods of communication, making it clear
(for instance) that a request for arbitration and all of its accompanying documents
may be submitted in electronic form,"”® and that similar provisions apply to the
response and indeed to communications generally.'”® There is recognition also of
criticisms that are frequently expressed as to the time that arbitral proceedings
often take and the costs involved.

One way of speeding up the arbitral process is to provide for expedited arbitrations,
as discussed earlier in this chapter. The LCIA Rules do not take this route. However,
as in the previous Rules, they do provide for the expedited formation of the arbi-
tral tribunal. They also impose, as has the ICC, a new requirement o a potential
arbitrator to confirm that he or she is ‘ready, willing and able to d sufficient
time, diligence and industry to ensure the expeditious and efﬁcipﬁ@nduct of the
arbitration’.'®® In addition, parties and arbitrators are ‘encour. c\\,”to make contact
with each other, within twenty-one days of notice of for 0t the tribunal, so as
to discuss and agree how the arbitration is to be condu; a8’ And when it comes to
issuing a procedural order, the tribunal is under a nex; ;tgs}rticulated duty to provide
for an ‘expeditious means for the final resolutioge ’N'ch parties’ dispute’.'®2

LN
The parties themselves are expected to do ghéwbest to make the proceedings run
smoothly and efhiciently. Failure to do se<x#y result in one or other of them being
D

sanctioned by a ruling on costs since ;esessing the amount to be awarded for
< b . P4 . .

legal costs’ (that is, the legal and(otaef expenses incurred by a party), the tribunal
may take into account ‘any non-¢o-Speration resulting in undue delay and unneces-

183
sary expense’.
y exp N

Sometimes, one of th ’7@&65 to an arbitration agreement may need to seek interim
relief before the arbi 'gf\ribunal is established. There may, for example, be good rea-
son to believe?{scvldence is likely to be destroyed or assets liquidated before the
arbitral proceedings can begin. The usual remedy in such cases is for the concerned
party to apply to the appropriate court for a protective order, and it is generally
recognised that such an application does not constitute a breach of the agreement
to submit disputes to arbitration.'®* However, a new means of recourse has been

established.

178 L.CIA 2014 Revised Rules, Art. 1.

179 TCIA 2014 Revised Rules, Arts 2 and 4.

180 1,CIA 2014 Revised Rules, Art. 5(4).

181 LCIA 2014 Revised Rules, Art. 14(1) and (2).

182 T CIA 2014 Revised Rules, Art. 14(4)(ii).

183 1,CIA 2014 Revised Rules, Art. 28(4).

184 See, e.g., UNCITRAL Arbitration Rules, Art. 26(9), which provides that a request for
interim measures addressed to a judicial authority ‘shall not be deemed incompatible with the
agreement to arbitrate, or as a waiver of that agreement’.
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In the 2012 revision of its Rules, the ICC made detailed provision for the appoint-
ment of an ‘emergency arbitrator’ to whom applications for interim or conservatory
relief may be made before the arbitral tribunal itself is established.®> The intention
is that, when justified, an ‘emergency arbitrator’ will be appointed within a matter
of days, will immediately consider the parties’ arguments, and will make his or her
order within a matter of weeks. The LCIA has also brought in new Rules providing
for the appointment of an ‘emergency arbitrator’ in circumstances in which this is
justified.'®® The detailed provisions for ‘emergency arbitrator’ differ as between the
two arbitral institutions, but both agree that the parties may ‘opt out’ of the emer-
gency arbitrator rules,'®” and that any order of the emergency arbitrator may be
confirmed, varied, or terminated by the arbitral tribunal, once it is constituted.'8®

More controversially, the LCIA Rules entitle the arbitral tribunal to exercise a

measure of control over the ‘legal representatives’ of the parties. w, longer, sec-
*

tion of the Rules is devoted to ‘Legal representatives’,'® replaci

. ¢ . s y% ¢ ..
section that referred to ‘party representatives’, who could bg &tisér ‘legal practition-
ers or any other representatives’. This new section pro&%ﬁ\\,hat, before the tribu-
C\V!

e former short

nal’s formation, the registrar of the LCIA may re$1&\ itten confirmation of the
Wtatives in the arbitration. The

names and addresses of each party’s legal repre
point of this is to avoid any challenge to an aghi#z>tor on the basis that he or she is

not independent because of some perceivef¥c\ainection or association with a legal
representative. Once the tribunal is forpéa:any intended change in a party’s legal
representation must be notified to al&xsmcerned and is subject to the approval of
the tribunal. If the tribunal conse\Q&fat the proposed change of legal representa-
tion might ‘compromise the §orapdsition of the Arbitral Tribunal'®®—or, in plain
English, lead to challenge of airarbitrator—the tribunal may refuse to approve the
proposed change. ) &k \

*
oy

A further measur, Q? @ontrol by the tribunal over a party’s legal representatives is
provided by th‘z:\aex to the LCIA Rules. The Annex emulates the IBA Guidelines
on Party ’&sentation in International Arbitration, which, in their own words,
seek to preserve ‘the integrity and fairness of the arbitral proceedings’. The object
of both sets of guidelines is indeed to achieve a fair hearing, and to ‘level the play-
ing field’ as between lawyers from different legal backgrounds and traditions—but
whereas the IBA Guidelines apply only if the parties to an arbitration choose to
adopt them, the guidelines in the Annex to the LCIA Rules are mandatory. Under
Article 18(5) of the LCIA Rules, each party to the arbitration must ensure that all

185 ICC Rules, Art. 29 and Appendix V.

186 L.CIA 2014 Revised Rules, Art. 9B.

187 ICC Rules, Art. 29(6)(b); LCIA Rules, Art. 9(14).

188 JCC Rules, Art. 29(3); LCIA Rules, Art. 9(11).

189 TCIA Rules, Art. 18.

An example would be that of the arbitrator and the potential new legal representative coming
from the same chambers or having some other kind of professional relationship.
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of its legal representatives appearing by name before the tribunal have agreed to
comply with the guidelines contained in the Annex.

The guidelines themselves warn, for instance, against repeated challenges to an
arbitrator’s appointment or to the jurisdiction of the arbitral tribunal; like the IBA
guidelines, they also warn against knowingly making false statements, or putting
forward false evidence, or concealing from the tribunal a document of which the
tribunal has ordered production. Any failure of compliance by a legal representa-
tive may be sanctioned by (a) a written reprimand, (b) a written caution as to future
conduct in the arbitration, and (c) ‘any other measure necessary to fulfil within
the arbitration the general duties required of the tribunal’—namely, to act fairly
and impartially, and to adopt procedures that will avoid unnecessary delay and
expense.

It will be interesting to see to what extent arbitrators (who, bre@speakmg,
depend for appointment upon the parties) will be prepared to myw\e cost or other
sanctions on a party or its legal representative for conduct tly \‘fy have added to
the expense of the proceedings or delayed bringing then¥ ‘nnclusmn There are
obviously times when cach party may be said to be ar £Nit, for example by put-
ting forward arguments that have little or no chanq» disuccess, but it is not always
possible to point the finger of blame at one pag%' “afZne. Professor Park, a former
president of the LCIA, recognises that the ava’ ablhty of sanctions to promote
compliance with professional guidelines * vm‘ Wt{ve achallenge’, and on the issue of
guidelines generally, he concludes: I }atlng whether professional guidelines
will make arbitration better or w arbltratlon community must, for now at
least, put the matter into a box 19 S d Awaltmg Further Light”.®"

(g) Arbitrations mvolvm&%:tate
P

Disputes between sta\\s ‘ong to the realm of public international law. However,

itself or throdgh astate entity, any disputes are likely to be referred either to the

where the state § Hinto a commercial agreement with a private party, either by
courts of the state concerned or to international arbitration. The private party to
such a contract will almost certainly prefer to submit to arbitration as a ‘neutral’

process, rather than to the courts of the state with which it is in dispute.

Many factors have to be weighed in the balance when a state or state entity consid-
ers whether or not to submit to arbitration. There are political considerations, such
as the effect that a refusal to go ahead with arbitration might have on relations with
the state to which the foreign claimant belongs.’® There are economic consider-
ations, such as the loss of foreign investment that a refusal to arbitrate might bring

191 Park, ‘A fair fight: Professional guidelines in international arbitration’ (2014) 30 Arb
Intl 579.

192 Tnvestor—state arbitrations are dealt with in Chapter 8.
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about. There are also, of course, considerations such as the effect of an award being
granted in absentia, as happened in the Libyan oil nationalisation arbitrations.'®

It is sometimes said that the right of a state to claim immunity from legal proceed-
ings forms part of its sovereign ‘dignity’. However, as a well-known English judge
once said: ‘It is more in keeping with the dignity of a foreign sovereign to submit
himself to the rule of law than to claim to be above it.'%*

Arbitrations in which one of the parties is a state or state entity often take place
under the rules of institutions such as those already discussed.'® There are, how-
ever, two institutions that are usually concerned only with disputes in which one of
the parties is a state or state entity: ICSID in Washington DC and the Permanent
Court of Arbitration (PCA) at The Hague.

(i) International Centre for the Settlement of Investment szputef(b,\

The International Centre for the Settlement of Investmery—b\§putes was estab-
lished by the ICSID Convention and is based at the prlp?q,  office of the World
Bank in Washington. This convention, which is *‘-nes also known as the
‘ICSID Convention’, broke new ground. It gave bot'dorivate individuals and cor-
porations who were ‘investors’ in a foreign sta?/\hi;§ right to bring legal proceed-
ings against that state, before an internatigadhibitral tribunal. It was no longer
necessary for such investors to ask the.lrf" W governments to take up their case
at an inter-state level, under the prm Nof ¢ diplomatic protection’. Instead, the
ICSID Convention established afSys ;m under which individuals and corpor-
ations could demand redressévé%

or arbitration.

against a foreign state by way of conciliation

It was only with the a&&=m of BITs and such intergovernmental treaties as the
North American Fufe Frade Agreement (NAFTA) that investors began to take
advantage of theé\g‘lt of direct recourse against a foreign state, in their own

mentator peinted out:

names and § ‘@ ir own behalves. This was a major breakthrough. As one com-

For the first time a system was instituted under which non State entities—corpor-
ations or individuals—could sue States directly; in which State immunity was
much restricted; under which international law could be applied directly to the

193 The three major international arbitrations arising out of the nationalisation by the Libyan
government of oil concession agreements with foreign corporations, which still had many years to
run, are discussed in Chapter 3. The Libyan government declined to take partin the arbitrations and
so its case went if not unconsidered, at least unargued.

194 Rahimtoola v The Nizam of Hyderabad [1958] AC 379, at 418 per Lord Denning.

195" A number of arbitrations involving states or state entities take place under the ICC Rules. In
2012, the percentage of cases involving a state brought before the ICC was 9.9 per cent. However,
PricewaterhouseCoopers and Queen Mary University, International Arbitration: Corporate
Attitudes and Practices, 2008, available online at http://www.arbitration.qmul.ac.uk/docs/123294.
pdf, states that 59 per cent of the participating arbitral institutions indicated that less than 25 per
cent of their awards are rendered against states.
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relationship between the investor and the host State; in which the operation of
the local remedies rule was excluded; and in which the tribunal’s award would be
directly enforceable within the territories of the State’s parties.’®®

An ICSID arbitration is truly ‘delocalised” or ‘denationalised’ because it is gov-
erned by an international treaty, rather than by a national law. The Centre began
life quietly, but what has been described as a ‘tidal wave’ of arbitrations between
investors and states has led to a dramatic increase in its workload.'’

(ii) Permanent Court of Arbitration

1.188

The PCA was established by the Convention for the Pacific Settlement of 1.189

International Disputes, concluded at The Hague (hence known as the ‘Hague
Convention’) in 1899 and revised in 1907. It was the product of the first Hague
Peace Conference, which was convened on the initiative of Tsar\WNicholas II
of Russia ‘with the object of secking the most effective means; suring to
all peoples the benefits of a real and durable peace’.'?® Thererv) no ‘real and
durable peace’, but some major inter-state disputes are, nz hdve been, settled
by arbitration.”® In 1935, the PCA administered its firgc &
between a private party and a state.2°° The PCA is Y court, as such, but an
administrative body, with a list of potential arbist'rﬂf‘?h'.

‘mercial arbitration

Over recent years, the Secretariat of the PCA,P' a; =xpanded its role to include not
only the designation of appointing author’ '&ts)for the appointment of arbitra-
tors under the UNCITRAL Rules, b \1)0 the administration of arbitrations

in disputes involving private partie \ell as states. Ad hoc and other tribunals
may also take advantage of the esy\uhshed facilities of the Peace Palace at The
Hague.2%
Y
W

. N . .. .
E. Soverel‘r,;.{gl.ales, Claims Commissions, and Tribunals
)

The so—called%\freaty of 1794,2°2 concluded between the United States and

Britain following the American War of Independence, represented a ‘new startin
g P P g

196 Lauterpacht, ‘Foreword’, in Schreuer, 7he ICSID Convention: A Commentary (Cambridge
University Press, 2001), pp. xi—xii.

197" As at 31 December 2013, ICSID had registered 459 cases under the ICSID Convention and
Additional Facility Rules. The role of ICSID in such arbitrations is discussed in Chapter 8.

198 Holls, 7he Peace Conference at The Hague (Macmillan, 1900), pp. 8-9.

199 See Merrills, “The contribution of the Permanent Court of Arbitration to international law
and to the settlement of disputes by peaceful means’, in Hamilton, Requena, van Scheltinga, and
Shifman (eds) 7he Permanent Court of Arbitration: International Arbitration and Dispute Resolution,
Summaries of Awards, Settlement Agreements and Reports (Kluwer, 1999), pp. 3-27.

200 Radio Corporation of America v China (1941) 8 ILR 26.

201 See the official PCA website online at http://www.pca-cpa.org.

202 This was a general treaty of friendship, commerce, and navigation. It was called the ‘Jay
Treaty’ after John Jay, the American Secretary of State.
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point for the development of international arbitration’.2%* The Jay Treaty established
various ‘commissions’ to resolve boundary and shipping disputes between the two
countries. Each ‘commission’” consisted of one or two commissioners nominated
by each party, with a ‘neutral’ president chosen by agreement or by drawing lots.

However, it was not until the Alabama Claims arbitration, almost a century later,
that further progress was made towards the modern system of international arbi-
tration, and again this was on an ad hoc basis, with the United States and Britain
again as parties. The Alabama Claims arbitration, which took place in Geneva in
1871-72, arose because the British government did not prevent the Alabama and
other vessels built in British yards from joining the US Civil War on the side of
the southern states. The United States claimed that this was a breach of neutrality.
A new type of tribunal was established to determine the dispute—one member
from each side, with ‘neutral” members being appointed by the(gqg of Italy, the
president of the Swiss Confederation, and the emperor of Bréqg

international court, which was to set the pattern for manyp\brgrs, had emerged.204

A] collegiate

Arbitration, as already indicated, was an important Rart ‘v ‘he Hague Conventions

of 1899 and 1907. The Hague Convention of 1899 Yated that, in questions of a

legal nature and particularly in the interpretatips \\>apphcat10n of treaties or con-

ventions, ‘[a]rbitration is recognised by theSig nrtory Powers as the most effective,

and at the same time the most equltableﬂ a&1ns of settling disputes which diplo-
RN

This conclusion led first to the e({&- shment at The Hague of the PCA and then

a ‘Permanent Court of Justide', w¥fich, as a standing judicial tribunal, adjudicated

macy has failed to settle’.

upon disputes that the stares Concerned were prepared to submit to it. In 1945,
following the Second § nld War, the International Court of Justice (IC]) was
founded, as the suQles §Jr to the Permanent Court of Justice and the principal
judicial organ of&&c\b nited Nations, also based at the Peace Palace in The Hague.

It is the Sq& ot the ICJ that serves as a guide both for the IC] and for other tri-
bunals (inchuding arbitral tribunals) in ascertaining the applicable rules of public
international law, to which reference is frequently made in investor—state arbitra-
tions and, indeed, in other cases involving states or state entities. Article 38(1) of

the Statute states:

1. The Court, whose function is to decide in accordance with international law[2°]

such disputes as are submitted to it, shall apply:
(a) international conventions, whether general or particular, establishing rules
expressly recognised by the contesting States;

203 For a full account of the Jay Treaty and of mixed commissions, see Simpson and Fox,
International Arbitration (Stevens & Sons, 1959), p. 1.

204 Thid., at p. 8. The United Kingdom was required to pay US$15.5 million by way of
compensation—a considerable sum at that time.

205 The reference to ‘international law’ in Art. 38(1) is a reference to what is generally known
as ‘public international law’, which generally regulates the relationship between sovereign states.
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(b) international custom, as evidence of a general practice accepted as law;

(¢) the general principles of law recognised by civilised nations;

(d) subject to the provisions of Article 59, judicial decisions and the teachings
of the most highly qualified publicists of the various nations, as subsidiary
means for the determination of rules of law.

2. This provision shall not prejudice the power of the Court to decide a case ex
aequo et bono, if the parties agree thereto.

The practice of appointing ‘mixed commissions’ to resolve disputes in which
sovereign states are involved continues. In recent years, various international
‘claims commissions’ or tribunals have been established to determine claims
by individuals and corporations. Amongst the most significant of these are the
Iran—United States Claims Tribunal,?°®¢ the United Nations Compensation
Commission (UNCC),2°7 and the Claims Resolution Tribunal for Dormant
Accounts in Switzerland (the ‘Holocaust Tribunals’).2°8 The ;;vﬁg of these
tribunals and commissions has been discussed in detail in prevtdd¥editions of
this book. In particular, reference was made to the jurispru{ﬁjﬁe of the Iran—
United States Claims Tribunal, which shows to adva &\f\the UNCITRAL
Rules in action and which, more importantly, demdisirates that arbitration
has an important role to play as part of an overall pditical settlement between
states. %z

F. Regulation of I%Q}tional Arbitration
(@) Introduction (' 9

A national or ‘domestic’ arbirvation—that is, an arbitration between individu-

als, corporations, or entjti esident in the same country—will usually involve
RN 7 . L .

only the domestic law¢@tH#at country. International arbitration is different. As Sir

Robert Jennings, qu‘}; president of the ICJ, said in the preface to the first edition
of this book:

International commercial disputes do not fit into orthodox moulds of dispute pro-
cedures—they lie astraddle the frontiers of foreign and domestic law—and raise
questions that do not fit into the categories of private international law either. Not
least they raise peculiar problems of enforcement.

In practice this means, as already stated, that international arbitration depends
for its effectiveness upon the support of different national systems of law, and in
particular upon (a) the arbitration law of the country which is the place (or ‘seat’)

206 This was established, following the release of American hostages in Iran, to deal with claims
against Iran by US claimants.

207 This was established to resolve the millions of claims resulting from the invasion of
Kuwait by Iraq in 1990, which it did commendably despite its necessarily ‘mass production’
approach.

208 'This was established to deal with claims of the Holocaust victims and their successors.
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of the arbitration, and (b) the law of the country or countries in which recognition
and enforcement of the arbitral tribunal’s award is sought.

(b) Role of national systems of law

An understanding of the interplay between the private arbitral process and the dif-
ferent national systems of law that may impinge upon that process is fundamental
to a proper understanding of international arbitration. This interplay may take
place at almost any phase of the arbitral process. It may be necessary at the outset
of an arbitration for the claimant to ask the relevant national (or local) court to
enforce an agreement to arbitrate, which the adverse party is seeking to circumvent
by commencing legal proceedings, or it may be necessary to ask the relevant court
to appoint the arbitral tribunal (if this cannot be done under the arbitration agree-
ment or under the relevant rules of arbitration). \

*
During the course of the arbitration, it may become ne?%\\y for a party to
apply to the relevant court for assistance that it is empg&Qc'd to give, for exam-
ple the blocking of a bank account or the SCIZ%C\ issets to prevent their

disappearance. >\

When an award has been made, the losing paptgf§£y seek to challenge it?°° on the
basis that the arbitral tribunal exceeded if¥owisdiction or on some other legally
recognised ground. If the challenge su¢ @\)s, the award will either be amended
or set aside completely.2'® By contr?.;, the winning party may need to apply to
a national court for recognitio Anforcement of the award?" in a state (or
states) in which the losing (.1 ‘has (or is believed to have) assets that can be
sequestrated.

o

(c) State participa.t'(é}k,n the arbitral process

States that recqes \ international arbitration as a valid method of resolving inter-
national ?&es are generally ready to give their assistance to the arbitral process.
Indeed, in

which they are parties. In return, it is to be expected that they will seek to exercise

any cases, they are bound to do so by the international conventions to

a measure of control over the arbitral process. Such control is usually exercised on
a territorial basis: first, over arbitrations conducted in the territory of the state con-
cerned; and secondly, over awards brought into the territory of the state concerned
for the purpose of recognition and enforcement.

As to the first proposition, it would be unusual for a state to support arbitral tribu-
nals operating within its jurisdiction without claiming some degree of control over

209 Generally before courts of the place of arbitration.
210 See Chapter 10.
21 See Chapter 11.
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the conduct of those arbitral tribunals—if only to ensure that certain minimum
standards of justice are met, particularly in procedural matters.2'?

As to the second proposition, it is generally accepted that states that may be
called upon to recognise and enforce an international arbitral award are entitled
to ensure that certain minimum standards of due process have been observed
in the making of that award, that the subject matter of the award is ‘arbitrable’
in terms of their own laws, and that the award itself does not offend public
policy.213

The dependence of the international arbitral process upon national systems
of law should be recognised, but not exaggerated. Across the world, there is a
growing harmonisation of the national laws that govern both the conduct of

awards. This process of harmonisation was inspired by the New Yo, nvention

international arbitrations, and the recognition and enforcement o &rnatlonal
and has been given fresh impetus by the Model Law. Addltlop-¢\ the import-
ance of international arbitration, in terms both of its contrlbl{\ﬁ to global trade
and of the economic benefit that arbitrations can bri Gehe host country, is
increasingly recognised, with new arbitration centre}F Sy established in differ-
ent parts of the world. Some may have only a nominat existence, but taken as a
whole they represent a potential source of revq: te.fand perhaps of prestige) to a
country.2' o f\’)
N

(d) Role of international conventionQ*}\} the Model Law

S

The most effective method of credtir. g "universal’ system of law governing interna-
tional arbitration has been throum international conventions (and, more recently,
through the Model Law). g%ematlonal conventions have helped to link national
systems of law into a net: o) of laws that, while they may differ in their wording,
have as their commox(\u, cctive the international enforcement of arbitration agree-

ments and of a K&hwards

212 See Kerr, ‘Arbitration and the courts: The UNCITRAL Model Law’ (1984) 50 Arbitration 3,
at 14:

[TThere is virtually no body, tribunal, authority or individual in this country whose acts
or decisions give rise to binding legal consequences for others, but who are altogether
immune from judicial review in the event of improper conduct, breaches of the prin-
ciples of natural justice, or decisions which clearly transcend any standard of objective
reasonableness.

213 For further discussion of ‘arbitrability’ and public policy, see Chapter 3.
214 Mustill, “The history of international commercial arbitration: A sketch’, in Newman and Hill
(eds) The Leading Arbitrarors’ Guide to International Arbitration (2nd edn, JurisNet, 2008), p. 17:

National governments have also sought to gain economic advantage from the promo-
tion of local arbitration by backing the establishment of arbitration or dispute resolu-
tion centres, the idea being that if there is in one’s own country a focus of intellectual
and practical activity in this field, with facilities for the conduct and study of arbitra-
tions, contracting parties will choose to conclude agreements for arbitration there...
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The first such convention, in modern times, was the Montevideo Convention.2'
This was established in 1889, and provided for the recognition and enforcement of
arbitration agreements between certain Latin American states.?'® It was therefore
essentially a regional convention. The first modern and genuinely international
convention was the 1923 Geneva Protocol, which was drawn up on the initiative of
the ICC and under the auspices of the League of Nations. It was quickly followed
by the Geneva Convention of 1927.

(i) Geneva Protocol of 1923

The 1923 Geneva Protocol had two objectives. Its first and main objective was to
ensure that arbitration clauses were enforceable internationally, so that parties to
an arbitration agreement would be obliged to resolve their dispute by arbitration
rather than through the courts. This was done, in effect, by requiring national
courts to refuse to entertain legal proceedings brought in bre @‘an agreement
to arbitrate. The second and subsidiary objective of the 192 eva Protocol was
to ensure that arbitration awards made pursuant to su¢ \':ﬁtratlon agreements
would be enforced in the territory of the states in wlg%‘-,y were made.

The Geneva Protocol is now a spent force. It 1> \u 't'worthy of note, however,
since its two objectives—the enforcement vfff sth arbitration agreements and
arbitral awards—remain the ObJCCtIVCS RN "sNew York Convention and of the
Model Law. K \ )

‘\\
(ii) Geneva Convention of 1927
The 1927 Geneva Conventi¢n* @/as intended to widen the scope of the Geneva
Protocol by providing for therecognition and enforcement of Protocol awards
made within the territ of any of the contracting states (and not merely within
the territory of the.snf %1 which the award was made).?'® However, a party seeking
enforcement of a‘t{\l\a“d under the 1927 Geneva Convention had to prove the con-
ditions necgs h‘for enforcement. This led to what became known as the problem
of ‘doubl&egkequatur’ to show that the award had become final in its country of
origin, the successful party was often obliged to seck a declaration (an exequatur)
in the courts of the country in which the arbitration took place to the effect that
the award was enforceable in that country before it could go ahead and enforce the
award (a second exequatur) in the courts of the place of enforcement.

215 Treaty concerning the Union of South American States in respect of Procedural Law, signed
at Montevideo on 11 January 1889. The Treaty is published, in an English translation, in United
Nations, Register of Texts of Conventions and Other Instruments Concerning International Trade Law,
Vol. II (UN, 1973), p. 5.

216 Montevideo Convention, Arts 5—7.

217 Convention for the Execution of Foreign Arbitral Awards, signed at Geneva on 26 September
1927.

218 The states that have adhered to the Geneva Convention are substantially those thatadhered to
the Geneva Protocol (with some notable omissions, such as Brazil, Norway, and Poland).
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(iii) New York Convention of 1958

The New York Convention is one of the cornerstones of international arbitration.?'®
Indeed, it is principally because of the New York Convention that international arbi-
tration has become the established method of resolving international disputes. The
major trading nations of the world have become parties to the New York Convention.
At the time of writing, the Convention has more than 145 parties, including Latin
American states such as Argentina, Colombia, Mexico, and Venezuela, and Arab
states such as Saudi Arabia, Egypt, Kuwait, and Dubai.

The New York Convention provides a simpler and more effective method of
obtaining recognition and enforcement of foreign arbitral awards than was avail-
able under the 1927 Geneva Convention.22° The title of the New York Convention
suggests that it is concerned only with the recognition and enforcement of foreign
arbitral awards. This is misleading. The Convention is also concer ith arbi-
tration agreements, as is clear, for instance, in Article II—and :'q ed in other

Articles, such as Articles IV(1)(b) and V(1)(a). ?\\ca‘
N

/
In order to enforce arbitration agreements, the New Yoé&:nvention adopts the
technique found in the 1923 Geneva Protocol. The cq&Qs\;f contracting states are
required to refuse to allow a dispute that is subjesc't/‘;:§h arbitration agreement to
be litigated before them if an objection to sucha#i¥ation is raised by any party to

1 H 221 ES
the arbitration agreement. RS
Courts of different countries have diffg#ée %and continue to differ) in their inter-
pretation of the New York Conventig? 1}his is often so for local, purely political,

. ’ . . <
reasons, and thus the Conventidg 1self, which was made for a simpler, less ‘glo-
>
balised’, world, shows its age.??3

(iv) Conventions aﬁer.!,@g

The New York Cou;';\}lonzz“ represents a vital stage in the shaping of modern
international @Q%ﬁon. No convention since 1958 has had the same impact.

219 1n 1953, the ICC proposed a new treaty to govern international arbitration. The draft docu-
ment produced by the ICC gave an early indication of the debate that has continued ever since,
concerning the feasibility of a truly international award. The ICC’s proposal for such an award,
which would 70z be subject to control by the law of the place in which it was made, was unacceptable
to the majority of states. It has also proved to be equally unacceptable in more modern times, when
the Model Law was formulated.

220 The New York Convention replaces the 1923 Geneva Protocol and the 1927 Geneva
Convention as between states that are parties to both: see Art. VII(2).

221 New York Convention, Art. 11(3).

222 The ICCA’s Yearbook of Commercial Arbitration (YBCA) reports, each year, court decisions
made in different countries on the interpretation and application of the New York Convention,
translated into English where necessary.

223 Such as in the ‘writing requirement’.

224 The recognition and enforcement of awards under the New York Convention, and the
grounds for refusal of such recognition and enforcement, are discussed in Chapters 10 and 11.
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There are, however, other treaties and conventions, including original conventions,
which may enable recognition and enforcement of arbitral awards in appropriate
cases. These conventions are discussed in Chapter 11.

(v) Bilateral investment treaties

In the context of international treaties and conventions, a brief mention must be
made of BITs. Historically, states doing business with each other often entered into
‘treaties of friendship, commerce, and navigation’. In order to encourage trade and
investment, the states concerned would grant each other favourable trading condi-
tions and agree that any disputes would be resolved by arbitration. Such treaties
have now given way to bilateral investment treaties, or BITs as they are more com-
monly known.??>

The ‘classic’ agreement to arbitrate has already been described‘a \e that is made
between the parties themselves, either by means of an arbitrzﬁ@. clause in their
contract or by a subsequent submission to arbitration. The 4t ;“\nion is different in
a BIT: the state party that is seeking foreign investm (é@)ffect makes a ‘stand-

&uture between itself and
a qualifying foreign investor of the other state pa\(\ w the treaty. Only when a
dispute actually arises and the private invesv@‘;?c'epts this ‘standing offer’ is an

‘agreement to arbitrate’ formed. The conce¥s sl ‘standing offer’ to arbitrate with

ing offer’ to arbitrate any dispute that might arise ilﬁ\

anyone who fits the required deﬁnition}s &Ginterent from the conventional model, in
which the parties are known to each\,‘;\}';r when they make an agreement to arbi-
trate. The process has therefore b described as ‘arbitration without privity’.2%6
However, once the ‘standin 03»? has been accepted, an effective agreement to
arbitrate, to which both thf};‘tafe or state entity and the investor are parties, comes

into existence. §
’k

. @

(vi) Model Law ‘;\\\)

The Model .'*egan with a proposal to reform the New York Convention. This
led to a repeft from UNCITRAL?? to the effect that harmonisation of the arbitra-
tion laws of the different countries of the world could be achieved more effectively
by a model or uniform law. The final text of the Model Law was adopted by reso-
lution of UNCITRAL, at its session in Vienna in June 1985, as a law to govern
international commercial arbitration. A recommendation of the General Assembly

225 According to the United Nations Conference on Trade and Development (UNCTAD), there
are now more than 2,860 BITs and more than 340 ‘other’ international investment agreements
(such as free trade agreements, economic partnership agreements, or framework agreements with
an investment element): see UNCTAD, ‘International investment policymaking in transition:
Challengesand opportunities of treaty renewal’, IIA Issues Note No. 4 (June 2013), available online
at hetp://unctad.org/en/PublicationsLibrary/webdiaepcb2013d9_en.pdf.

226 Paulsson, ‘Arbitration without privity’ (1995) 10 ICSID Rev—Foreign Investment L] 232.

227 UNCITRAL, Study on the Application and Interpretation of the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, UN Doc A/CN9/168 (UN, 1958).
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of the United Nations commending the Model Law to Member States was adopted
in December 1985.228

The Model Law has been a major success. The text goes through the arbitral process
from beginning to end, in a simple and readily understandable form. It is a text
that many states have adopted, either as it stands or with minor changes, as their
own law of arbitration. So far, more than sixty states have adopted legislation based
on the Model Law, with some, such as England, choosing to modernise their laws
on arbitration without adopting the Model Law, whilst being careful to follow its
format and to have close regard to its provisions.??°

It may be said that if the New York Convention put international arbitration on
the world stage, it was the Model Law that made it a star, with appearances in
states across the world. Even so, the Model Law, which was enactedin 1985, has
been overtaken by the fast-moving world of international arbitra; @%

two respects: first, the requirement for an arbitration agreemery;{p\ e in writing;
and secondly, the provisions governing the power of an arb}{aﬁ\:ﬁbunal to order

AN
To address these concerns, UNCITRAL establishedéw‘)rking group in 2000 to

consider revisions to the Model Law. This working@up produced proposals that

n at least

interim measures of relief.

were adopted as revisions to the Model Law a \\\;pproved by the United Nations
in December 2006.230 &.;0 N7

. L . e . - .
As mentioned earlier in this chapter, e Syriting requirement’ is now defined in
very wide terms in the Revised ModthTaw, and there is also an ‘option’ allowing
states to adopt this wide definiti¢ o in writing’ or to dispense altogether with the

requirement for writing.23! | . ¢

The UNCITRAL woxl.(f(gjkvfoup addressed a further controversial issue: whether
anarbitral tribunal §b.{\1\h have the power to issue interim measures on the applica-
tion of one party, gt Mout the adverse party being aware of the application. Such ex
parte applicatQ

told, for instance, that there is to be an application to prevent disposal of its assets,

s are a common feature of litigation before the courts. Ifa party is

those assets may well have ‘disappeared’ before the application is heard. But are ex
parteapplications, made behind the back of a party, consistent with the underlying

228 For a full account of the origins and aims of the Model Law, see the second edition of this
book, pp. 508/F

229 Theadvisory committee established in the United Kingdom to report on the Bill that became
the English Arbitration Act 1996 stated in Departmental Advisory Committee on Arbitration Law,
Report on the Arbitration Bill ( HMSO, 1996) (known as the ‘DAC Report’), at para. 4: ‘[A]t every
stage in preparing a new draft Bill, very close regard was paid to the Model Law, and it will be seen
that both the structure and the content of the July draft bill, and the final bill, owe much to this
model’

230 For example, New Zealand, Mauritius, Peru, Slovenia, Costa Rica, Ireland, and Belgium
have adopted legislation based on the Model Law as revised.

231 The ‘writing requirement’ and the ‘option’ provisions are discussed in Chapter 2.
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basis of arbitration, with its emphasis on treating the parties with equality? The
working group decided to allow such applications, but only on strictly limited
conditions.?32

(e) Practice of international arbitration

As this chapter has tried to make clear, there are no fixed, detailed rules of proced-
ure governing an international arbitration: each case is different; each tribunal is
different; and each dispute deserves to be treated differently. But there is a basic
underlying structure, built upon three essential elements: first, the international
conventions (and the Model Law) that have helped to form modern national laws
of arbitration; secondly, established rules of international arbitration; and thirdly,
the practice of experienced arbitrators and counsel.

(i) International conventions (and the Model Law) ;\(b'

The international conventions on arbitration do not p@j}lbe (and they do
not attempt to prescribe) the way in which an inter Qb\nél arbitration should
be conducted; instead, they lay down certain gen&é inciples. The New York
Convention, for example, requires that a party shetila be given proper notice of the
appointment of the arbitrator or of the arbit l(fg‘aéeedings, that the arbitral pro-
cedure should be in accordance with the aff\siient of the parties or the law of the
country in which the arbitration takes #iaeg) and that each party should be given
a proper opportunity to present its G\\s If this is not done, the national court or
foreign courts in which enforcert\ S gought may refuse to recognise and enforce

any arbitral award. These generay ptinciples of the New York Convention now form
an integral part of the arbirtatidn law (the lex arbitri) of countries throughout the

world. §

Other internatio "f'\\{dnventlons on arbitration, such as the ICSID Convention,
which is conce‘zf;\ with investment disputes, go into more detail than the New
York Cor?’&pn but—Tlike that convention—avoid setting down detailed rules

of procedure.

The Model Law takes matters further. It contains detailed provisions for the
appointment (and challenge) of arbitrators and for the appointment of substitute
arbitrators, where necessary. It authorises an arbitral tribunal to rule on its own
jurisdiction, treating an arbitration clause as an agreement that is independent
of the contract of which it forms part. It authorises an arbitral tribunal to grant
interim measures of relief, for instance to preserve assets or material evidence, and
it deals in outline with the submission of statements of claim and defence, and
other matters.

232 See Chapter 7.
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Countries that have adopted (or adapted) the Model Law thus have a national
law governing arbitration that is ‘arbitration friendly’. Those countries that have
considered it necessary to go beyond the Model Law, in the sense of making more
detailed provisions, have nevertheless taken full note of the Model Law in drafting
their own ‘arbitration friendly’ legislation.?33

(i) Established rules of international arbitration

Where, then, are the detailed rules to be found? It might be thought that they are
to be found in the UNCITRAL Rules, or in the rules of arbitral institutions such
as the ICC and the LCIA.

It is true that these rules will usually contain provisions for selecting the place
of arbitration (if this has not already been selected by the parties), the appoint-
ment of the arbitral tribunal, challenges to arbitrators or to their&isdiction,
the exchange of written submissions, the appointment of expe}f\ e holding
of a hearing, and so forth.23* Such rules define the general ‘;l(q> or outline of
the arbitral proceedings, from the establishment of the r(ﬁ})il tribunal to the
publication of its eventual award. However, they do N’&escribe in detail the

way in which an arbitration should be conducted2and they do not attempt
oS
"z
Y
This means that, in each arbitration, there a:;cli% ortantquestions to beanswered.
. .. VA 1 .
Should there be written submissions? IP\;\.‘, How many and in what order—

simultaneously or in sequence? Should =vidence be called from witnesses? If so,

to do so.

in what manner and under whagsu(G3 ¥ written witness statements are submit-
ted, what status should they haeAre they to be taken into account only if the
witness subsequently appeagsa® the hearing, or should they be given some weight
even if the person who \

*

Is the lawyer represem{k{g’a party to the arbitration allowed to interview poten-

the statement fails to attend a subsequent hearing?

tial witnesses, or i ';J'\.; a breach of professional rules? Where a witness appears

ata hearing, e or she be cross-questioned, and if so, by whom: the repre-
sentatives of th®parties, the tribunal, or both? Should experts be appointed, and
if so, by whom: the parties themselves or the tribunal? How should arguments of

law be presented: in writing, orally, or both?

These questions, and many others that arise in the course of an arbitration, are
important practical questions. The answer to them is to be found in what has come
to be known as the ‘soft law’ of international arbitration, and in the practice of
experienced arbitrators and counsel.

233 See, e.g., the comment in the DAC Report, quoted in n. 229.

234 Even if the arbitration is to be conducted ad hoc and without reference to any particular
set of rules, an experienced tribunal will have well in mind the provisions of such rules, which are
designed to ensure orderly and fair proceedings, leading to a reasoned award.
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(iii) ‘Hard law’ and ‘soft law’

The ‘hard law’ of international arbitration, as Professor Park has expressed it, ‘looks
at the process from the outside: the perspective of judges and legislators charged
with providing a framework of statutes, treaties and cases setting the contours for
judicial recognition and enforcement of arbitration agreements and awards’.23>

This ‘hard law’ has already been discussed in outline, with reference to interna-
tional treaties and national systems of law, and it will be discussed in much greater
detail in the subsequent chapters of this book.

The ‘soft law’ of international arbitration looks at the process from the inside.
Over the years, many sets of ‘rules’ and ‘guidelines’ have been drawn up by estab-
lished professional bodies or arbitral institutions, and some have achieved rec-
ognition and endorsement within the arbitration community. example, the
Rules on the Taking of Evidence in International Arbitratio lished by the
International Bar Association (IBA) in 2010 in a revise ef;:‘)cn, provide useful
guidance on the testimony of witnesses and experts, ands, dhe principles govern-
ing the disclosure of documents.?*¢ Again by way af.e) Fiple, certain ‘case man-
agement techniques’ have been advanced by theﬂ{(.\as ways of controlling time
and costs in arbitration.??” In general, these {}(,‘ﬁ\c{nd guidelines—this ‘soft law’
of international arbitration—is to be weleo™ }4: but some voices warn against a
proliferation of ‘rules’ and ‘guidelines’ﬂ{gglay deprive arbitration of its flexibil-
ity and adaptability.?® \

.\\\)
As already indicated, one parti(\& area in which there is a tendency to create
‘soft law’ concerns the cond t:)or counsel in international arbitrations. Lawyers
are subject to the rules andietiquette of their own particular bar or law society, but
there is no ‘international, code of conduct’ for counsel engaged in international
arbitration. In consfquence, conduct by counsel that may be regarded in some
jurisdictions as r;\eptiy acceptable, such as going through the evidence with a wit-
ness, willb Yed as ‘unprofessional’ in other jurisdictions. The IBA recognised

235 Park, ‘Arbitration in autumn’ (2011) 2 J Intl Disp Settlement 1, at 3.

236 The IBA has also issued Guidelines on Conflicts of Interest in International Arbitration to
deal with problems (real or perceived) of conflict of interest on the part of arbitrators, as well as
Guidelines on Party Representation in International Arbitration.

237 These ‘case management techniques’ are now published as Appendix IV to the ICC’s Rules of
Arbitration. A better, and more complete, guide is to be found in ICC, ICC Arbitration Commission
Report on Techniques for Controlling Time and Costs in Arbitration (2nd edn, ICC, 2014).

238 Theidea ofaspecial code of procedure to deal with the arbitration of small claims was consid-
ered, but rejected by the Departmental Advisory Committee on Arbitration Law in the preparation
of the English Arbitration Act 1996. It was considered that it would be wrong for the Act ‘to lay
down a rigid structure for any kind of case™ see DAC Report and Supplementary Report, February
1996 and January 1997, at paras 167 and 168. Note also the comment of Professor Reymond that
‘[tlhe reaction of certain people has been to propose the adoption of more and more detailed rules
of procedure, which would deprive arbitration of one of its main advantages, subtlety and adapt-
ability” Reymond, T’Arbitration Act 1996, convergence et originalit¢’ (1997) 1 Rev Arb 45, at 54
(authors’ translation).
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this potential problem in the first edition of its Rules on the Taking of Evidence in
International Arbitration, and the current edition states, at Article 4(3): ‘It shall not
be improper for a Party, its officers, employees, legal advisers or other representa-
tives to interview its witnesses or potential witnesses and to discuss their prospec-
tive testimony with them. This is helpful, but it plainly does not seek to set down a
detailed practice rule indicating (for instance) to what extent counsel is entitled to
‘rehearse’ the evidence of his or her witnesses or otherwise to ‘coach’ them.

Efforts are being made by institutions such as the IBA and the ICC to formulate
a ‘code of conduct’ for lawyers in international arbitration, but there are two prin-
cipal problems: first, with identifying what standards of conduct will find universal
acceptance; and secondly, with enforcing compliance with these standards.?*°

(iv) Practice of experienced arbitrators and counsel

What tends to happen, when experienced arbitrators and counsel eué@olved inan
international arbitration, is that a mix of different national prag( <is emerges, with
the best of each selected and the worst rejected.?? The ide l*r lere is a ‘common
law approach’ and a ‘civil law” approach to the practice J¥; 2%rnatlonal arbitration
belongs to the rubbish bin of history. A common thr? \a runs—or should run—

through most international arbitrations along ths;f@ iswing lines.

(1) An arbitral tribunal may decide for 1tsel( Qt b)ect to any later application to
the courts) on any challenge to its juy ?& Yedon.

(2) As the proceedings develop, an arbizta) tribunal may be called upon to issue
interim measures of relief, sfv order for security for costs or an order
to prevent the flight of asset\i'm the jurisdiction.

(3) At the stage of documegqtaty disclosure, the usual procedure (using the IBA
Rules on the Takin Q\wdcnce in International Arbitration as guidelines)
will be for each pa; ({«tb submit to the tribunal all of the documents on which
it relies and to t}\ requests for disclosure of documents by the other side to
such docQ&s as are ‘relevant and material to the outcome of the case’.?4!

239 For instance, the IBA Guidelines on Party Representation in International Arbitration, as
adopted by resolution of the IBA Council on 25 May 2013, prescribe certain standards of conduct for
a ‘party representative’, but the sanctions for any ‘misconduct’ are admonishment, drawing appro-
priate inferences, or taking account of the misconduct in awarding costs. Such measures will gener-
ally fall short of the more draconian sanctions available to the professional body to which counsel
(or the party representative) may belong, and ‘the remedies for misconduct which appear at the end
of the Guidelines are underwhelming’s Cummins, “The IBA Guidelines on Party Representation in
International Arbitration: Levelling the playing field” (2014) 30 Arb Intl 429, at 455. The Guidelines
draw on both civil law and common law traditions, but in their approach to evidentiary matters,
the influence of the common law is significant: see Stephens-Chu and Spinelli, “The gathering and
taking of evidence under the IBA Guidelines on Party Representation in International Arbitration:
Civil and common law perspectives’ (2014) 8 Disp Res Intl 37.

240 The conduct of an arbitration (including the different practices and procedures that may be
adopted) is fully discussed in Chapter 6.

241 IBA Rules, Art. 3.
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If there are disputed requests for documents that are of any length, they
will usually be dealt with by means of the so-called Redfern schedule (see

Figure 1.1).242

Figure 1.1 Theoretical example of a claimant’s Redfern schedule

Document requested

Relevance and materiality of
the documents requested to the
outcome of the dispute

Responses and Decision
objections to the of the
claimant’s request to arbitral
produce documents tribunal

1. Any and all documents
(including documents
in electronic form)
consisting of
information on the
general structure of
management and
the decision-making
processes of the
respondent, including
minutes of board
meetings, shareholders’
meetings, and other
documentation related
to the decision-making
process at the top level

2. Arecord of all
previous complaints
from customers since
production began

KA

\\

3. All corres x
and othQ; ments
with the re$pondent’s
legal advisers

concerning complaints
by other customers

A3

The claimant asserts that the
way in which the management
processes were organised at
respondent were inadequate and/
or were the cause of the delays

to production and the generally
poor quality of the product.

To prove these assertions, the
claimant needs to know the
respondent’s management

This request is so
wide that an order

for their production
would impose an
unreasonable b

on the respd I see
the IBA \)n the

Takmyo\% ridence,

KG

structure and needs documen?\

normally produced for the
purposes of a company’s y /-
management at the lete™ £
top management (i. ) rds,
shareholders’ meg#* \\Z\Jtc)

Such documeriesy il allow

the claim stablish the
man »¢ methodology
adopt '\ r the respondent,

and ¢ demonstrate that this
ctiodology was inadequate
d unprofessional.

Such correspondence will
demonstrate the steps to which
the respondent went to deny
liability for obvious deficiencies
in the product.

This request is too
wide. However, the
respondent is prepared
to produce a list of
complaints received
over the last 18
months, whilst keeping
the names of the
customers confidential.

To the extent that any
such correspondence
exists (which is denied),
it would be covered

by legal professional
privilege.

242 Tn Elektrim SA v Vivendi [2007] EWHC 11 (Comm), [26], Aikens ] referred to a procedural
order by the arbitral tribunal, which dealt, inter alia, with the procedures to be adopted for the
disclosure of documents. The judge said:

The parties were to present their requests for production of documents in accordance
with a procedure known in international arbitration as ‘the Redfern Schedule’. The
routine is that the party requesting the documents identifies the documents requested
and the reasons for the request. The opposing party then sets out its reasons for its oppo-
sition to production (if any). The schedule then sets out the decision of the tribunal.

For the origins of the ‘Redfern schedule’, see Redfern, ‘Efficiency in arbitration: The Redfern
schedule’, ICCA Review, April 2013, pp. 9 and 12.
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G. Summary

(4) The evidence of witnesses will usually be submitted in the form of written
statements, with reply statements if considered necessary or appropriate, and
the direct examination of witnesses will usually be limited, by agreement, to
no more than 10 minutes or so.

(5) Old-fashioned advocacy, in terms of long speeches, theatrical flourishes, and
‘jury-type’ appeals to the emotions, is no longer the custom. It has been
replaced by written briefs (although these are not always free of evocative
words, or heartfelt appeals to ‘honesty’ and ‘good faith’).

G. Summary

The international conventions on arbitration, the Model Law, an&he world-
wide recognition of the importance of arbitration in resolving dm@ in trade,
commerce, and investment have brought about the modermsapw\ d harmon-
isation across the globe of the laws that govern the pro;«’ “F international

DR
The international conventions operate through the naﬁ\n ailaw of those states that
have agreed to be bound by them. Although theyl ny be adopted with reserva-

»

arbitration.

tions (such as to the ‘commercial nature’ of th¥tispute) and although states may
apply their own criteria (such as to public pelieyygrounds for refusing recognition
of an arbitral award), these COIlVCIlthIlS'“\ ertheless represent a compelling force
for unification of national laws on a 6n The same is true of the Model Law.
Indeed, when looking at a particfilag ;Scal (or national) law, it is generally possible
to look through the text of that lawo a framework derived from a general treaty or
convention—or indeed fr Qtn» Model Law itself.243

Business people, lawy QJnd arbitrators who are involved in international arbi-
tration must aban "\ parochial view of the law, as constituted by the particu-
lar national s w1th which they are familiar, in favour of a wider and more
international ottlook. In particular, they must be prepared to accept that there
are other systems of law that may, in some respects, be better than their own and
which must, in any event, be taken into account. As one commentator has said:
‘International arbitration is a place where lawyers, counsel and arbitrators, trained
in different legal systems, meet and work together. They have no choice but to find
some common ground.’?44

Similar considerations apply to the practice of international arbitration. There is
no uniform practice or procedure. Arbitrators, parties, and counsel work together

243 Consider, e.g., the German Arbitration Act 1998 and the Irish Arbitration Act 2010.
244 Kaufmann-Kohler, ‘Globalization of arbitral procedure’ (2003) 36 Vanderbilt ] Transnl L
1314, at 1323/
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‘to find some common ground’ by devising a procedure that fits the dispute with
which they are concerned.

International disputes take on many different forms. Any attempt to design a uni-
form arbitral procedure would be fraught with problems. It would also run the
risk of defeating the purpose of international arbitration, which is to offer a flexible
means of resolving disputes. Within the general framework of the ‘hard law’ of
arbitration and taking advantage of the best features of the so-called soft law, it is
possible both to adopt and to adapt procedures that are appropriate to the particu-
lar dispute with which the parties and the arbitrators are concerned. As this volume
endeavours to show in the chapters that follow, this is part of the continuing chal-
lenge of the law and practice of international arbitration.

N
;\(0
<

,CV

>\\

S

%z
ANQ
N\

70



