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last decade has indeed spurred most of the WTO participants to agree that
something needs to be done to make the rules governing foreign investment
more consistent across national borders.

International investment law is one of the fastest-growing areas
of international law. Treaties, bilateral, regional and plurilateral, have
increasingly become the basic source of international investment law.
Foreign investment has become extremely important since the 1980’s only.
At first sight, foreign direct investment (“FDI”) appears to be substantially
different from international trade. While the latter seeks to secure market
access for goods and services produced abroad, rules on FDI seek to protect
investment in production in the country of destination. A closer look reveals
that both fields closely interact as trade regulation increasingly addresses
conditions of competition within a given market. The protection of national
treatment has important effects on investment protection. Discussion of
services regulation under the GATS showed that commitments relating to
modes 3 and 4 (establishment and presence of natural persons) essentially
protect investment.

Likewise, intellectual property standards serve not only trade but
also the purpose of protecting foreign direct investment; in fact it is often
an essential pre-condition for such investment and transfer of technology.
Finally, WTO law includes the Agreement on Trade-Related Investment
Measures (TRIMs Agreement). While trade diplomacy still struggles as to
whether or not the WTQO should deal with investment (so denied in the
General Council decision of July 2004), the WTO framework already entails
a body of law dedicated to serve the protection of foreign direct investm
The political debate, however, indicates that common perceptio
foreign direct investment have been relating to instruments outsi%n e
WTO, in particular customary international law and bilateral i ent
treaties (“BITs”) — both a sensitive and traditionally burden ue for
developing countries. \Q

112-012 Legal theory

The doctrine of international law is evidently of paramount importance
in explaining the role and potential of the rule of law, and its effectiveness,
in international trade regulation. Many would argue that the predominance
of power-oriented — as opposed to rule-oriented — trade policy roots, as in
other areas, in the weak nature of international law. Mainly in response to
realpolitik schools of international relations, lawyers maintain this to be a
false perception. The following excerpt from the writings of Louis Henkin

of know-how, processes and technology, a company may avoid border restrictions simply
by manufacturing within the domestic market. Enhanced access to host-country markets
generally ranks high among the factors that industries cite as reasons for foreign investment.
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ines whether nations observe international law and, if so, why they
smply therewith.”? His general considerations apply equally, and perhaps
mply - . "

icularly, to international trade regulation.”

The absence of a longstanding legal theory on tradition of international
e regulation explains why even basic questions are still in the open.
oretical analysis of the exact contents and confines of the core legal
principles governing the current multilateral trading system - such as
the MFN clause or the obligation of national treatment — are full swing
in dialogue with case law and far from settled, despite the fact that these
concepts have been in existence for a very long time. An academic body of
Jegal theory of trade regulation is only beginning to be built, dealing with
pasic structures, institutions and regulatory approaches. Reflecting on the
role of law and institutions in international economic affairs, a variety of

“ gystenuc probl&q and possible solutions come to mind.™
()

From a legal perspective, we will see throughout this book that trade
and investment regulation has traditionally been operating, and sometimes
still is, under legally open-textured norms of competence, often leaving
matters to governmental discretion.”” In substance, trade regulation entails
an operation of balancing different and partly competing interests. This

~ is often done on a case-by-case basis. The allocation of decision-making

powers therefore is of paramount importance.

2 Louis Henkin, How Nations Behave (Columbia University Press, New York, 1979), pp46-53
44, See also Louis Henkin, "International Law as Law in the United States”, 82 MICH.
L. REV. 1555 (1984); Harold Hongju Koh, Commentary, “Is International Law Really
State Law?”, 111 HARV. L. REV. 1824 (1998).

U See Julien Chaisse & Debashis Chakraborty, “Implementing WTO Rules Through

Negotiations and Sanctions: The Role of Trade Policy Review Mechanism and Dispute
Settlement System”, 28 U. Pa. ]. Int'l Econ. L. 153 (2007).

# John H. Jackson, a founding father of legal trade theory, lists some of them. See John H.
Jackson, Global Economics and International Economic Law, JIEL 1(1998), pp 20-247.

* For a collection of the classical and contemporary arguments in support of free trade and
the arguments for protectionism, see RA] BHALA, INTERNATIONAL TRADE LAW:
CASES AND MATERIALS 5-78 (1996). See also The Miracle of Trade, THE ECONOMIST,
Jan, 27, 1996, at 61-62; Richard B. Stewart, International Trade and Environment: Lessons
from the Federal Experience, 49 WASH. & LEE L. REV. 1329, 1330 (1992).
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little legal certainty and allowing tribunals to interpret the standard in ways

that significantly limit the governments’ regulatory powers.

The distinctive feature of many BITs is that they allow for an alternative
dispute resolution mechanism, whereby an investor whose rights under the
BIT have been violated could have recourse to International arbitration,®
often under the auspices of the ICSID (International Center for the Settlement
of Investment Disputes), rather than suing the host State in its own courts,®

The Convention on the Settlement of Investment Disputes (“ICSID”) offers 3

multilateral framework for the settlement of disputes between governments

and private operators.

In a regional context, the NAFTA Agreement offers extensive
protection in its Chapter 11, * as do many other FTAs.® Apart from

WTO rules on goods, services and intellectual property,* FDI has to date
not been subjected to a comprehensive multilateral legal framework,
although many attempts have been made to this effect.” In 1996, the OECD

* According to the United Nations Conference on Trade and Development (“UNCTAD”),
during the past two decades, there have been more than 500 known investor-State
disputes submitted to international arbitration.SeeRecent Developments in Investor-
State Dispute Settlement (“ISDS"), UNCTAD, (httpe// unctad.org/en/PublicationsLibrary/
webdiaepch2014d3_en.pdf).

Third party dispute resolution is a key component of the BITs ... [it] is a commitment
mechanism that resolves a dynamic inconsistency problem for states. It allows the host
state to commit itself to a contract without fear that a future government will expropriate,
interfere with domestic courts, or otherwise retreat from the promises embodied in the BT,
Regardless of the level of trust among the parties at the time of the investment, the investor
will be concerned that a future government may break the current government's\piginise,
Furthermore, the investor may not trust future governments to refrain from intorfering
with local courts. Ensuring that international arbitration ... is available to heaxifvestment
disputes, helps the host government make a credible commitment that it would wthsrwise not
be able to make.” Tom Ginsburg, International Substitutes for Domestic Inistifetions: Bilateral
Investment Treaties and Governance, 25 INT'L REV. L. & ECON. 107, 108 (2095) at 113.

See Jamie Boyd, Canada’s Position Regarding an Emerging International Fresh Water
Market with Respect of NAFTA, 2 NAFTA: LAW AND BUS, REV. AMERICAS, 3 (1999);
Charles H. Brower, Investor-State Dispute Settlement Under NAFTA: The Empire Strikes
Back, 40 COLUM. J. TRANSNAT'L L. 43 (2001).

On the negotiation of investment chapters within free trade agreements between Latin
American countries and the United States, see Roberto Echandi, A New Generation of
International Investment Agreements in the Americas: Impact of Investor-State Dispute
Settlement over Investment Rule-Making, available at http:// www.cepii.com/anglaisgraph/
cc-mmunicaIions.ipdﬂmﬂﬁzllUﬂﬂfses_B_echandi.pdf (last accessed Dec. 27, 2014).
See also Charles N. Brower, NAFTA's Investment Chapter: Dynamic Laboratory, Failed
Experiments, and Lessons for the FTAA, 97 Am. Soc’y Int'L. L. Proc. 251, 255-57 (2003).

* See Keith E. Maskus,The Role of Intellectual Property Rights in Encouraging Foreign
Direct Investment and Technology Transfer, 9 Duke J. Comp. & Int'l L. 109, 109 (1998)
(listing China, Argentina, and Mexico as examples of developing countries expanding
their intellectual property protection).

7 See Jeswald W. Salacuse, The Emerging Global Regime for Investment, 51 HARV. INT'LL.].
427, 439 (2010).
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_ns commenced negotiations to establish a Multilateral Agreement on
octment (“MAI”) which was intended to be open for accession to all
es, to introduce the principles of MFN and national treatment for all
s of FDI and to provide a wide range of legal and procedural safeguards
vestors.” However, MAI negotiators faced systemic hurdles in their
tious approach to liberalise so broad a field as investment, including
mplexity of national tax regimes.” They also met with intense public

eg., CAMPBELL MCLACHLAN, LAURENCE SHORE & MATTHEW WEINIGER,
ATIONAL INVESTMENT ARBITRATION: SUBSTANTIVE PRINCIPLES 219
008); Juyrgen Kurtz, NGOs, the Internet and International Economic Policy Making:

the Failure of the OECD Multilateral Agreement on Investment, 3 MELB. J. INT'L L. 213,
225-26 (2002) (explaining the role NGOs played in the abandonment of the MAI); Nii Lante

Wallace-Bruce, The Multilateral Agreement on Investment: An Indecent Proposal and
Not Learning the Lessons of History, 2 ]. WORLD INVESTMENT 53 ((2001) (describing

the abandonmerd, of the MAI); Andrew Walter, Unravelling the Faustian Bargain:
‘Non-State Actors'and the Multilateral Agreement on Investment, in NON-STATE ACTORS

IN WORLD, POLITICS 150-68 (Daphne Josselin & William Wallace eds., 2001).

% Gee Eric Neumayer, Multilateral Agreement on Investment: Lessons for the WTO from

the Failed) OECD Negotiatons, 46 Wirtschaftspolitische Bl tter 618 (1999). Trebilcock and

‘Hr1se have also described the political dynamics that took over the MAI negotiations and

wtimately led to their breakdown. By May 1997, agreement had been reached between

“thz negotiators on many elements of the basic architecture of the MAI [Multilateral

Agreement on Investment], including MFN and National Treatment. However, important
differences of view between countries were surfacing with respect to the relationship of the

'MAI to environmental and labour standards and cultural policies. As well, considerable

disagreement existed concerning whether and how investment incentives should be
disciplined, the result being that incentives were simply not dealt with in the draft. At the
same time, however, a vigorous public debate was beginning in OECD countries such
as Canada, the United States and Australia concerning the impact of the MAI on the

‘democratic regulatory state in general, and on environment, labour rights and cultural

protection more specifically. Canadian activist groups were at the forefront of bringing
the MAI negotiations into public view. In January 1997, when no public version of the
negotiating text was available, Canadian activists obtained a confidential version, and began
circulating it to like-minded groups, using the Internet as an effective dissemination tool.
In April 1997, accounts of the MAI began to appear in the popular press, and governments
were placed on the defensive to justify their negotiating positions to the public at large.
Some of the groups in question had unsuccessfully challenged the Canada-US FTA and
the NAFTA, often making grossly exaggerated and hypothetical claims about the damage
likely to flow from these agreements to the welfare state, With the MALI, their approach was
shrewder and more careful. They linked a more general critique of globalisation driven
by corporate interests with a highly plausible analysis of specific provisions of the draft
MAL, or omissions from it, as well as a critique of the way it was negotiated. While many
groups took different and overlapping positions, the thrust of the overall attack is well
expressed by Tony Clarke and Maude Barlow: We do not wish to leave the impression
that we reject the idea of a global investment treaty. We are well aware that transnational
investment flows have been accelerating at a rapid pace and that there is a need to establish
some global rules. But the basic premise on which the draft versions of the MAI have been
crafted is, in our view, largely flawed and one-sided. It expands the rights and powers of
transnational corporations without imposing any corresponding obligations. Instead, the
draft treaty places obligations squarely on the shoulders of governments . .. Meanwhile
the MAI says nothing about the rules that transnational corporations must follow to
respect the economic, social, cultural, and environmental rights of citizens. The secrecy
surrounding the negotiations and the usual cloak-and-dagger behaviour by foreign
ministries when faced by early enquiries about the course of the negotiations gave prima
facie credence to a conspiratorial view of the whole undertaking. The fact, noted above,
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for competing products. Since standards largely vary among
countries, they may be excessively strict and may be upheld
y. Moreover, we have seen that standards may not only relate to
cteristics of a product but also to the ways and means of how it

duced.”

The following texts give a brief overview of the more stringent AcA ryg
governing the admissibility of domestic agricultural support measureg
well as the successes and shortcomings of the AoA in this area. The diff
measures are classified in “green box”, “amber box” and “blue box” (
subgroup to the “amber box”) disciplines. The “green box” allows
unlimited non-production-related support and forms the main basis gf 3 _ . :
direct payments. b The Agreement on Technical Barriers to Trade (“TBT Agreement”)™
st developed in the Tokyo Round (then also called Standards
and was further improved in the Uruguay Round, with a view to
ening the basic disciplines enshrined in Articles XI and XX of the

994, 1t was largely inspired by the work undertaken within the
d the EFTA.

Under the GATT 1947, granting subsidies contingent on the export g
primary products — i.e. most agricultural products — was allowed, as |
as the Contracting Party concerned did not gain a “more than equitah
share of world export trade” by doing so (Article XVI:3). Even these
remained largely ineffective after the United States were granted, in 1955,
a waiver from GATT obligations regarding their extensive export support
policy. The 1979 Subsidies Code likewise exempted agricultural products
from its ban on export subsidies. '

. The TBT Agreement responds to two broad policy considerations.
e one harid, technical regulations and product standards, including
ing, marketing and labelling requirements, as well procedures for
ane e ifying compliance with these regulations and standards,
| nei create unnecessary obstacles to international trade. On the other
' smbers should, at the same time, be able to pursue appropriately
tinate policy objectives such as the protection of national security, the
sention of deceptive practices and the protection of human, animal and
nt life and health. The agreement is designed according to these two
aderpinnings which are explicitly referred to in the preamble.

The widespread use of export subsidies, in particular on agricul
products, was at the root of the major “trade wars” of the 20th cen
While tariffs and most non-tariff barriers to trade were continually be
reduced during the GATT 1947 rounds, agricultural export subsidies
increasing. Ultimately, the Contracting Parties were forced to address the!
problem of export subsidies in the context of the Uruguay Round.

Although export subsidies have been rendered subject to the
disciplines of the AoA, in their use, members remain constrained not by ha 1
agreement’s general rules themselves but by the contents of their schedtics 7 Therefore, the basic tension in applying technical regulations and standards lies in
of commitments. Since these schedules are the result of negotiating  differentiating between legitimate objectives and disguised protectionism. The reconciliation
trade-offs, members have often managed to continue to support the &  ofsafety, interoperability and market accessis bestachieved by the harmonisation of technical

e . . P * ions, Except in cases of standardised interoperability (e.g. in telecommunications as
of specific products of particular importance to their farmers. Q . sndertake: by‘:ﬁ]; ITU), harmonisation is an extref:;?y dgiiulgt task, even within customs

- unions. Too divergent are the interests concerned. Governments and producers commonly
id;usi unilaterally or bilaterally to conditions necessary for access to larger markets, as
the case of Switzerland will show. International trade regulation in the WTO is limited to
 setting forth a number of substantive and procedural criteria and safeguards, seeking to
avoid excessive and protectionist establishment and application of technical regulations
~ and standards. See See Daniel CK. Chow & Thomas ]. Schoenbaum, International Trade
Law: Problems, Cases, and Materials 173 (Aspen 2nd Edn 2012) [hereinafter “Chow &
- Schoenbaum, International Trade Law”] at 276.

? Agreement on Technical Barriers to Trade, Preamble, Arts. 2.6-2.7, 15 April, 1994, Marrakesh
- Agreement Establishing the World Trade Organization, Annex 1A, 33 LLM. 1125
 [hereinafter “TBT Agreement”] (emphasising the importance of international standards
- by “[d]esiring therefore to encourage the development of such international standards and
ity assessment systems”).

- ™ The TBT Agreement is the ‘successor ta the 1979 Tokyo Round’s “Standards Code’, which

- in principle also covered sanitary and phytosanitary measures, However, the ‘Standard’s
Code’ was considered to be ineffective in addressing the trade effects of SPS measures and

initial plans to amend the “Code’ were eventually abandoned during the negotiations:
- see Summary of the Main Points raised at the second Meeting of the Working Group on
‘Sanitary and Phytosanitary Regulation and Barriers, GATT Doc. No. MTN.GNG/NG5/
WGSP/W/2 (14 November 1988), at para 12.

Technical Barriers to Trade \é’\«\'

Product requirements by law and industry standards essentia
serve two legitimate purposes. First, the safety of products put on the
market is a prime concern for governments, producers and consumers
alike. The costs and harms of unsound and unsafe goods are significant for
humans, animals and for the environment. Product safety requirements
are thus clearly entitled to prevail over market access for unsafe products.
Second, technical regulations and standards serve the purpose of interfacing
different products. As final products are composed of different components.
commonly stemming from various countries and jurisdictions, shared
accepted standards assure interoperability.” At the same time, technical
regulations and standards potentially serve the purpose of limiting market

™ See, e.g., Kenneth A. Bamberger & Andrew T. Guzman, Importers as Regulators: Product
Safety in a Globalized World, in Import Safety: Regulatory Governance in the Global
Economy 193, 194 (Cary Coglianese et al., eds., 2009).
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.ments and reservations. 95-070 explain the relevance of WTO norms

investment regulation. On each of these topics, the book presents
ant interpretations made by arbitral tribunals, as well as novel
of the most recent investment agreements.

Governments have at their reach a number of policy tools to work to
these goals. Concluding international agreements with relevant pa
not a minor one.! International investment agreement (“IIA”) may si
international investors a favourable investment environment, and proy
them with guarantees that their investments will benefit from ade )
regulatory conditions in their business operation.? 010 The significance of International
: Investment Agreements
This chapter on the international law of foreign investment pre; .

the main recent developments in international investment law. It does
examining investment rulemaking practice at the bilateral agreemen
regional level (in both international instrument devoted solely to invest;
regulation, as in agreements of wider scope that also provide sub
obligations on foreign investment) as well as the multilateral level sing
some World Trade Organization (“WTO”) provisions are relent to
treatment of foreign investment.? This chapter also makes use of “m
BITs” as influential capital exporting states usually negotiate BITs on |
basis of their own “model” texts (such as the US model BIT) which provi
important innovations as for investment rule-making.*

vestment agreements interest all members of the international
ity.” Capital-exporting countries use these rules to seek investment
ities abroad and to protect their investments in foreign
onst Capital-importing economies wish to promote inward
ent by ensuring foreign investors a stable business environment
e with high international standards.” A selected group of developing
ries stand 4reboth sides of that road. As developing countries, they wish
efit from foreign investment. As vigorous and growing economies, it
intérest to expand their businesses into other markets. China stands
rasticular position. Mainland China has been for the last decade the
y developing country recipient of foreign direct investment.®

r

The scope of investment agreements and the key definitions that pl
a crucial role therein are analysed in 15-010. I5-020, 15-030, 15-040
95-050 focus on the key substantial obligations featured by interna ) , . R s
investment"agriemmts -_—namely, t.nost favoured nation(“MEN"), na \QO - We use the terr:lsf _bll:gferal mvtes!n;,:ent t:ieattfi*s_ 4 tBI’I‘s ) e::.d bl‘i'a"te;?]
treatment (“NT”) and fair and equitable treatment, and guarantees again Q tment agreements’ In reterence to In' em? fona_ Instruments specrucally
expropriation, inter alia. In 5-060, particular attention is also drawn to th devoted to the promotion and protection of foreign investment —such as

exceptions to investment agreements’ obligations and the scheduling al Investment Treaties”, “Foreign Investment Promotion Agreements”
| tment Promotion and Protection Agreements”. We refer as “free

agreements” (“FTAs"”) all bilateral, regional or plurilateral arrangements

& The proliferation of llAs

' See Tom Ginsburg, “International Substitutes for Domestic Institutiont: “3ilater
Investment Treaties and Governance”, 25 INT'L REV. L. & ECON. 107, 108 {2C05).

? See Kenneth J. “Vandevelde, A Brief History of International Investrifent’Agreements®
12 U.C. DAVIS J. INT'L L. & POL'Y 157, 169 (2005).

* See Julien Chaisse, The Regulatory Framework of International Invesiment: The CI
of Fragmentation in a Changing World Economy, in The Prospects of International
Regulation - From Fragmentation to Coherence 417 (Thomas Cottier & Panagiotis Delimatsis
eds, Cambridge Univ. Press, 2010).

* See, e.g., 2012 US Model Bilateral Investment Treaty Arts 24, 37, 2012, availab
(http://www.ustr.gov/sites/default/files/BIT%20text%C20for%C20 ACTEP %Meeting|
[hereinafter “2012 U5 Model BIT”]; German Model Treaty Concerning the Encourag
and Reciprocal Protection of Investments arts. 9, 10, 2008, available at (http:// www.
com/sites/default/files/archive/ital025.pdf) [hereinafter “2008 German Model
Canada Model Agreement for the Promotion and Protection of Investments arts. 24,
2004, available at (http:// italaw.com/documents/Canadian2004-FIPA-model-en.
[hereinafter “2004 Canadian Model BIT”]; France Draft Agreement on the Reci
Promotion and Protection of Investments arts. 7, 10, 2006, available at (http://
com/documents/ModelTreatyFrance2006.pdf) [hereinafter “2006 French Model Bl
Colombian Model Bilateral Agreement for the Promotion and Protection of Investm
arts, 9, 10, 2007, available at (http://italaw.com/documents/inv_ model_bit_colombia.
[hereinafter “2007 Colombian Model BIT"]; Indian Model Agreement for the Pro -
and Protection of Investments Arts 9, 10, 2003, available at (http://www.italaw.com/sites
default/files/archive/ital026.pdf) [hereinafter “2003 Indian Model BIT"].

erally Andrew Newcombe & Luis Paradell, Law and Practice of Investment Treaties:
ds of Treatment 41-46 (2009); Rudolf Dolzer & Christoph Schreuer, Principles of
tional Investment Law 17-20 (2008); Kenneth |. Vandevelde, Bilateral Investment
ies: History, Policy, and Interpretation 49-59 (2010).

Amanda Perry, An Ideal Legal System for Attracting Foreign Direct Investment? Some
y and Reality, 15 AM. U. INT'L L. REV. 1627, 1631 (2000).

wa Boone, How Developing Countries can Adapt Current Bilateral Investment Treaties
Provide Benefits to Their Domestic Economies, 1 GLOBAL BUS. L. REV. 187, 187 (2011)
dicating that the driving force behind BITs was “to facilitate ... investment flows by the
g up of secure channels for foreign direct investment ... stabilizing the investment
, granting protective investment guarantees, and providing neutral dispute
anisms for “injured’ investors”); see also United Nations Conference on Trade and
elopment (UNCTAD), The Role of International Investment Agreements in Attracting
Direct Investment to Developing Countries, UN Doc. E.09.ILD.20 p4 (2009).

e studies have highlighted that official figures on foreign investment in China may be
mated, since a substantial share of these flows correspond to the domestic capital
fled China and then flows back in the form of foreign direct investment, as well as
capital that is counted as foreign capital against the government regulation - so
“round-tripping FDI". Round-tripping FDI, especially from Hong Kong, is considered
resent roughly between 20% and 30% of Chinese inward FDI flows, although some
considered it to account for as much as 40% of the foreign investment in China.
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convertible currency.'® Some IIAs allow deviation from the gh
enshrined in the transfer of funds provision in four cases.'”
most common in FTAs, which usually allow the introduction of g,
motivated by the balance of payments or external financial dif
exceptions of this nature are rather unusual in bilateral
agreements.

to the conditions that this requirement “does not materially
ility of the investor to exercise control over its investment”."*

. a number of investment agreements provide for the
entry and stay to investors and certain personnel necessary
lishment and operation of the investment. Most investment
s with such obligations limit the provision to managerial and

onnel, or in regard to posts that require specialised knowledge.
those benefits are also extended to family members of the
d to the investment, such as the BIT signed between China and
or to all persons employed in the foreign company, independently
o jority or level of expertise, as provided by anumber of Sino-Foreign
h as the one with Barbados of 1998.'4! In order not to interfere with
ountries’ ability to regulate the entry and stay of foreign persons,
ciplines are commonly subject to the laws, regulations and policies
o the eniry of aliens, or drafted in a way so as to express a best-
ar obligation.

75-062 Movement of natural persons

Many investment agreements provide extra assurances for {]
investors and their ability to exercise full management over their i
in the host country by featuring provisions on the movement
persons related to such investment. Provisions on this nature
found in BITs. FTAs with investment provisions, instead, are mo
include an independent chapter on the movement of natural persg
normally feature more detailed disciplines and encompass a broader:
persons than those found in BITs. These obligations normally appls
different situations. 1
(3 © nce requirements
First, a few BITs, namely those promoted by the United S Qo= .
Canada, ban host country’s measures that demand foreign inve:
appoint senior managers of a certain nationality. Furthermore, ac \b
to these BITs host countries may require that a majority of the b Q)
directors of the foreign company are nationals of or residents in the \Q

countries often resort to measures that require certain behaviours
gn investments that are deemed to bring about certain benefits
economy. These performance requirements may relate to the
of domestic production -requiring foreign investors particular
of domestic content in their activity-; to the improvement of the
y’s external account, so that a given proportion of the investment
on must be imported; or to transfer of technology. These measures
nandatory or voluntary, as conditions to obtain certain benefits.

*

A
" A very comprehensive agreement would normally cover: (i) “returns” oriinve
including all profits, benefits, interest, capital gains, royalties, and managemeit,
assistance or other fees; (ii) proceeds from the liquidation or sale or all'or\ahy p
investment; and (iii) payments under a contract, and earnings of othei) fem
foreigner personnel in connection with the investment. Austria-Fiong, iong

a relatively broad one (Article 7:1 & 2): “unrestricted right to transferatiroad their i
[...] and returns” + “Investors shall also have the unrestricted right to transfer abroad in
but not exclusively...]. Article 7:2: “Transfers of currency shall be effected without delay
freely convertible currency.”

e of these measures, those that relate to domestic content and
ade balancing go against the WTO agreement on Trade Relate
nent Measures (“TRIMs”), and are prohibited for all WTO members.

. number of FTAs with investment discipliners have followed
ple of the NAFTA, and introduced restrictions on the use of
ce requirements. In some cases, such as the FTAs between India
1igapore, and Japan and Malaysia, these provisions substantially
ce the obligations already found at the multilateral level. In
others, instead, the provisions apply to a number of measures not
d by the TRIMs, such as those relating to technology transfer.
rticularly the case of FTAs entered in by the US and Canada, but
iny other agreements concluded by non-NAFTA countries, such as
Chile and Panama-Singapore and Nicaragua-Taiwan (China) FTAs.

¥ One option is to subject the transfer clause to domestic laws, in which case the
state is free to limit the flow of capital out of its economy, for instance during
crises, as long as it is done through law. E.g., Agreement for the Promotion and
Protection of Investments, Portugal-Bulgaria, Article 5, 27 May 1993. Another ¢
to allow exceptions to the free transfer of funds, but only during balance-of-
difficulties and typically with a requirement that such restrictions should be
non-discriminatory and on a temporary basis, See, e.g., Agreement for the Prom
Protection of Investments, UK. — Argentina, Article 6, 11 December 1990. Fina
treaties include other major limitations that permit restrictions on capital flight,
certain Chilean BITs attempting to restrict short-term capital in- and outflows.
Agreement for the Promotion and Reciprocal Protection of Investments, Chile
protocol, 8 September 1999. Other possible exception: host state should be able to y
foreign investors from freely transferring revenues and capital out of its country ifi nada Model FIPA, Art 6.1-2.
under economic difficulties. Jordan BIT, Art 2.3.

' See, for instance, Korea-Singapore FTA, Article 10.12, or NAFTA, Art 21.04. Barbados BIT, Art 2.2
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The Understanding on Rules and Procedures Goverin
Settlement of Disputes (DSU, Annex 2) provides for the establis
panels and the Appellate Body to deal with disputes between
It builds upon customary practices developed under the General A,
on Tariffs and Trade (“GATT") 1947 and a descriptive codificati
panel system of 1979. However, the new mechanism has substanti;
changed and juridified.* The WTO dispute resolution mechanism
two-tier system genuine in international law. Unlike under the
a member found to violate WTO law can no longer block the verd
appeal and faces severe measures of retaliation in case of non-cg
with the decisions of the Dispute Settlement Body. Article XXII]
GATT 1994 and the DSU set out the basic institutional and juris
scope of WTO dispute resolution. The latter has established a
compulsory dispute settlement mechanism for all covered ag
adopted under the umbrella of the WTO.

does not comply with WTO rules, it may give rise to a dispute.’
2 complaint will succeed when the respondent fails to carry out
under the WTO agreements resulting directly or indirectly, in
on or impairment of a benefit accruing to the complainant under
sments. The DSM is then an important tool to ensure proper
tation of the WTO law?

of the most notable features of the panel procedures in the

rovision of compulsory jurisdiction over a case brought by its
Indeed, the WTO establishes a panel unless there is a consensus
so. Therefore, the consent of the Defendant State to establish a
no longer required.” If a member requests the establishment of a
nsensus not to establish a panel is lacking by definition, the DSB
plish a panel. The Dispute Settlement Understanding (“DSU")
any dispute arising from WTO Agreements and there’s a single

os forall disputes. Finally, as soon as the DSB has adopted the
the revort becomes binding on disputing parties as a matter of
io1.al law. The losing party must bring its legislation into line with

sorumendations of DSB.

The WTO comprehensively codifies the relevant proced
and guidelines, The same core principles apply to any dispute a
agreements and subject-matters (with only few exceptions of s
additional rules contained in covered agreements applicable as lex ¢
only to disputes arising under that agreement). Fundamenta
mechanism is explicitly designed to promote the rule of law and to
security and predictability to the multilateral trading system.
ensures that the approach taken by panels and the Appellate Body is¢
essentially legal nature.

nel stage

AWTO disputesettlement procedureislaunched at therequest of one or
ember governments for a consultation regarding complaints against
o members. This process is an entirely government-to-government
ch is available only to WTO members in procedures against other
16-011 DSB proceedings

e arises when a member State believes that another member State is violating an
or a commitment that it has made to WTO.

ional analyses of the WTO dispute settlement process, see FRANK W. SWACKER,
[H R. REDDEN, & LARRY B. WENGER, WORLD TRADE WITHOUT BARRIERS:
WORLD TRADE ORGANIZATION (“WTQ") AND DISPUTE RESOLUTION (1995);
el K. Young, Dispute Resolution in the Uruguay Round: Lawyers Triumph Over
ts, 29 INT'L LAW. 389 (1995); Judith Hipler Bello, The WTO Dispute Settlement
ding;: Less Is More, 90 AM. J. INT'L L. 416 (1996); Andreas F. Lowenfeld, Remedies
with Rights: Institutional Reform in the New GATT, 88 AM. J. INT'L L. 477 (1994);
Jackson, The WTO Dispute Settlement Understanding — Misunderstanding on the
of Legal Obligation, 91 AM. J. INT'L L. 69 (1997); Azar M. Khansari, Searching for the
Solution: International Dispute Resolution and the New World Trade Organization,
INGS INT'L & COMP. L. REV. 183 (1996); Grant Aldonas, The World Trade
tion: Revolution in International Trade Dispute Settlements, DISF. RESOL. J. 73
. 1996); Curtis Reitz, Enforcement of the General Agreement on Tariffs and Trade, 17 U.
INTL ECON. L. 555 (1996); Judith H. Bello & Alan F. Holmer, Dispute Resolution in
'w World Trade Organization: Concerns and Net Benefits, 28 INT'L LAW. 1095 (1994).

illiam J. Davey, The WTO Dispute Settlement System: The First Ten Years, 8 ]. INT'L
.L. 17, 40-45 (2005) at 17. (“The first half of [the first ten years of operation of the WTO

settlement process] — from 1995 through 1999 — was characterised by extensive
the system by the United States initially, and later by the EU"); ibid, at 24 (noting
“the US and the EC no longer were as dominant as complainants in the system” and
developing country use of the system increased dramatically” in the second half of
st decade of operation of the WTO dispute settlement process).

WTO dispute resolution is basically divided into three siages, na
i) consultation stage; ii) panel and, if appealed, Appellate Bocy vroce
and iii) — in the case of WTO-inconsistency of the disputed m.
implementation of the panel or Appellate Body repoit(by-the losing p:

5 Understanding on Rules and Procedures Governing the Settlement of Disputes, :
1994, Marrakesh Agreement Establishing the World Trade Organization, Annex 2,
UNTS 154 [hereinafter “WTO Dispute Resolution Understanding”].

* For an analysis of dispute settlement under GATT 1947 and criticisms of tha
see ROBERT E. HUDEC, ENFORCING INTERNATIONAL TRADE LAW:
EVOLUTION OF THE MODERN GATT LEGAL SYSTEM (1993); JOHN H. JAC!
RESTRUCTURING THE GATT SYSTEM (1990); US INT'L TRADE COMM'N, R
THE EFFECTIVENESS OF TRADE DISPUTE SETTLEMENT UNDER THE G#
THE TOKYQ ROUND AGREEMENTS (USITC, No. 1793, 1985); PIERRE P!
HANDBOOK OF GATT DISPUTE SETTLEMENT (1992); Robert E. Hudec, A
Profile of the GATT Dispute Settlement Cases: 1948-1989, 2 MINN. ]. GLOBAL
(1993); William J. Davey, The GATT Dispute Settlement System: Proposals for Rel
the Uruguay Round, in WORKSHOP ON THE MULTILATERAL TRADE NEGO
OF GATT (1992); William J. Davey, Dispute Settlement in GATT, 11 FORD!
L.J. 51 (1987); Rosine Plank, An Unofficial Description of How a GATT Panel
Does Not, 4 J. INT'L ARB, 53 (December 1987).
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[1As further allow the foreign investor to choose the venue for the
1. Ad hoc arbitration allows the parties to agree on the procedural
ﬂ{e dispute, although countries commonly rely on the estabhshefl
Jations Commission on International Tradfz Law (“UNCITRAL")
rules.® ISDS clause constitutes a major instrument in the
foreign bondholders, as they can force host states to comply

ational law. Statistics show that investment arbitral awarcis‘are

4 i.e., enforced by states even if the financial cost may be very high.

or other entity constituted in accordance with the laws and regul
Contracting Party and having its seat within the territory of that
Party”. While the seat is the key criteria in some BIT, it can alte;
the “substantive business interest” as in the Greece-India BIT w
says that “the term ‘investor’ means [...] any legal person such gs
corporation, firm, business association, institution, or other entity cops
accordance with the laws and regulations of that Contracting Party and }
substantive business activities in the territory of that same Contracting Papg

AllBITs concluded by Greece, reviewed for the purpose of thig
subscribe to this trend and provide coverage for investments ma
sorts of juridical persons. Language in Greek I1As, however, varies
although they all seek to set a broad and all-encompassing covere

jearly all Greek—foreign IlAs provide for investor-state dispute
rocedures and refer to both ad hoc procedures and institutional
ttion. Also, Greece signed the ICSID convention on 16 March 1966,

§ the said treaty which entered into force on 21 May 1969.* Such a
ario shows that most of the foreign bondholders, who are investors in

o of the rélevant BIT concluded by Greece, will also be granted
to bring a<iaim before investment tribunals. However a hurdle to
me in the(case of German potential bond holdters wish_mg to initiate
procgesdings against Greece is that of lacking an investor-state
tion(cliise in the 1961 Greece-Germany BIT which shifts the legal
«ix on the difficulties of importing such clause on the ground of the
avoured national (“MFN”) treatment clause.

117-030 Bondholders’ Procedural Rights

If Greek bondholders want to enforce their rights under
they have to initiate legal proceedings against the host state. A
may bring claims against private investors arising out of interpreta
application disputes, investors may bring claims against the states
out of treaty violations. A series of questions arise then such as: Are
debt obligations covered by IIAs? Can private bondholders file
claims under IIAs to pursue their financial interests? To these que
is possible to answer positively. First, private bondholders may have
to investor-state dispute settlement procedures (3.1), second,
bring investment treaty claims which are collective in nature (3.2). Ad
planning, specialised staff and technology and information sharing
of the many measures that facilitate mass claims and that may not be rexy
available to international investment arbitration — yet.

More generally, claimants against Greece might re.ly on some
ties of the relevant BIT. Its article on expropriation contains a) a clause
that the legality etc. and the amount can be reviewed by court and b)
ial MFN-Maffezzini-like clause™ stating that in “all matters relating to

he parties may also resort to organisations that provide a venue and have developed their
arbitral procedures. The ICSID, established in 1967 under the umbrella 5:-( the Wo'rld
nk, spedaiised in investor-state disputes, and has received the most attention, totalling
over half the investor—state claims brought today. For the most part, ITAs feature more
one option for international arbitration. Most IIAs allow resorting to ICSID, and to
‘arbitration under UNCITRAL rules. Some agreements additionally allow the claim
 brought to other institutions, such as the Stockholm Chamber of Commerce or the
ational Chamber of Commerce.

of Contracting States and Other Signatories of the ICSID Convention as of 25 July 2012,
ficsid.worldbgank_orgﬂcsmﬂmr%]tlsi:!rvlet?requestT}-pFICSIDDucRH&ach'onVaI=
owDocumenté&language=English).
e tribunal decided that by virtue of the MFN clause of the 1991 Argenﬁne-SPai;i Bilateral
nent Treaty, the claimant had the right to import the more favourable jurisdictional
s of the 1991 Chile-Spain Agreement. Tribunal stated “*... it can be concluded that
ird-party treaty contains provisions for the settlement of disputes that are more favourable to
ection of the investor’s rights and interests than those in the basic treaty, such provisions
be extended to the beneficiary of the most favoured nation clause as they are fully compalible
the ejusdem generis principle. Of course, the third-party treaty has to relate to the same subject
tter as the basic treaty, be it the protection of foreign investments or the promotion of trade, since
ute settlement provisions will operate in the context of these matters; otherwise there would
ontravention of that principle. This operation of the most ﬁm.sured nation clause does, however,
some important limits arising from public policy considerations that will be‘dr§cussed further
Emilio Augustin Maffezini v Kingdom of Spain, Decision on. Jurisdiction, Case No.
/7 (25 January 2000), para 56.

17-031 Investor-state dispute settlement procedures

In principle, foreign investors may choose to initiate legal proceed
in the domestic courts of the host country, a right they never k
Alternatively, they may initiate international arbitration proceedings
can be more favourable to them, since it is easier to know internatic
and practice, and international tribunals are not subject to political domes
pressure.

=

Should foreign investors face discrimination in a state with a W
legal system, it is highly recommended to initiate international arbi
proceedings as a priority. International arbitration is the process by
neutral arbitrators settle disputes concerningbilateral [IAs betweensa
states and foreign investors. In order to avoid multiple proceedings
same matter, however, IIAs often establish that, once a dispute has
brought to one forum—or, in some cases, a decision has been reached—1
dispute may not be pursued in another venue.
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three provisions exempts sanctions taken in the fulfilment of ghj 4 Dispute resolution in the WTO
under the UN Charter. L } o
jvate sector as well as non-governmental organisations (NGOs,
oducer, consumer, environmental and other organisations, both
and international) have no direct voice in or access to the work of
or its meetings. Nonetheless, both groups have become significant
in trade and trade-related issues governed by the WTO and to a large
Jape the organisation’s perception by the general public. They have
tial to substantially influence the organisation’s agenda by using
. channels in order to lobby for the matters of their concern. Private
es and domestic NGOs usually stay in close contact with national
ents and parliaments and seek representation of their interests by
ational representatives. In addition, transnational channels are used
» about coordination among delegations. Transnational NGOs with
istr.‘:tl'on and a global, rather than national, constituency (such
Greei‘veace, Médecins Sans Frontieres) act close to the WTO and
comnittees and bodies and try to directly and publicly influence

s
;

The problem with national security issues is that there ig
clearly defining what types of investment invoke these concerng
types of investments do not. Whereas it may be clear that foreign i
in a country’s defence industries would raise national security ¢
there are many other industries that do not fall within the
notion of defence but are nonetheless essential to a country’s
If any action taken under such legislation violates the recipient g
GATS obligations, would the Article XIVbis security exception app
provision has never been invoked and therefore does not give
on its applicability,'* and the capacity of governments to prohj
investment on this ground.'** The prospects are however very i
not encouraging.

It is indeed clear from the wording that GATS (Article XIV, gk
introduces a requirement that such measures shall not consti
applied in a manner which would constitute arbitrary or unjt
discrimination. In addition, the measures may not serve as *
restrictions.” But the GATS qualification noted above is not ca
the security provisions of GATS per se (Article XIVbis), so that as i
national security, the measures remain entirely self-judging. The
exception is to preserve members’ freedom of action in areas
to national defence and security. Trade liberalisation and intes
regulation do not prevail over members’ vital interests in main
core of sovereignty and cannot restrain members’ freedom to pre
and defend their very existence. Moreover it should be recalled thad
provides only for state-to-state dispute settlement and that\as
investment matters what is probably another limit to the-pc
control national protectionism towards SWFs on the basis ‘at GATS.

“he WTO dispute settlement system functions exclusively between
and it precludes SWFs from playing any official role. It is, typically
tradition of GATT 1947, designed as government-to-government
resolution. Panel and Appellate Body proceedings are confidential.
e representatives of the parties (including mandated attorneys) are

at the hearings. Members other than the parties may participate as
ies. Pursuant to Article 10 of the Dispute Settlement Understanding
), they need to have a “substantial interest” in the matter before a
ey are obliged to notify their interest to the DSB. As a third party,
heard once by the panel and can make written submissions as well
ve the submissions given by the parties to the first panel meeting.
se law reveals that a member’s interest in the matter is normally

enged. In particular, large delegations with sufficient resources
cipate as third parties quite frequently on the grounds of systemic
and in the light of precedential effects of adopted panel and
ate Body reports.

the protection of its essential security interests: (i) relating to the supply of
carried out directly or indirectly for the purpose of provisioning a military establi
(ii) relating to fissionable and fusionable materials or the materials from which
derived; (iii) taken in time of war or other emergency in international relations;
prevent any Member from taking any action in pursuance of its obligations ur
United Nations Charter for the maintenance of international peace and securit}
Council for Trade in Services shall be informed to the fullest extent possible of mea
taken under paragraphs 1(b) and (c) and of their termination.

2 Spe Anthony Wang, Sovereign Wealth Funds and the Problem of Assymetric I
The Santiago Principles and the International Regulations, 34 BROOK. J. INT'L L. 1096

149 Andrew Emmerson, Conceptualizing Security Exceptions: Legal Doctrine or Political
11]. INT'L ECON. L. 135-154 (2008).

14 Cottier Thomas & Delimatsis Panagiotis, Article XIV bis GATS: Security Exceptions,
PLANCK COMMENTARIES ON WORLD TRADE LAW, WTO - TRADE IN
329-48 (Riidiger Wolfrum, Peter-Tobias Stoll & Clemens Feindugle eds., 2008).

Non-state actors are formally excluded from the dispute settlement
. Producer interests are often strongly present informally as they are
ing force behind complaints and thus support the effort to make a
sful case. Organisations representing non-trade concerns, however, do
oy similar (informal) access in many countries. They express concerns
eir government, or the dispute settlement process at large, would not
tely represent the various views on a matter. In particular, globally

 General Council set up specific guidelines on the relationship between NGOs and
WTO pursuant to Article V:2 of the WTO Agreement: General Council Decision,
ines for Arrangements on Relations with Non-Governmental Organizations, WT/L/162 82
y 1996).
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Convention on the Settlement of Investment Disputes (
convention does not create any substantive obligation on
offers only a dispute resolution process for ISD settlement.

NAFTA as a “TRIMs Plus” agreement

The United States and the European Union are negott
2013 the Transatlantic Partnership Agreement. For their pa
the European Union concluded in October 2013, a tentative 2
the Comprehensive Economic and Trade Agreement negotia
agreements were to be signed and ratified, they would cg
normative primacy of free trade within the States Parties, 1
in addition to promoting a marked increase in cross-bor
should include clauses conferring important legal prote
investors. At a time of economic globalisation, the issue of
these transnational investors enlightens us as to the balance of
axiological nature of law governing international trade and gloh
flows. It may therefore be instructive to take a look to North Ame
Chapter 11 of NAFTA which deals with the protection of investo
been in effect for two decades.™ This chapter has given rise to s
that illustrate the tension between the private interests of investors;
national interest or the common good.

Chapter 11 of NAFTA provides for a dispute settlement my
part —a signatory — and an investor of another party. This mech
more rights to investors, including that of NT (Article 1102),
treatment in the MFN (Article 1103), the PR ban (Article 1106
the minimum standard of treatment (Article 1105), as well ax
against expropriation (Article 1110). These last two rights that desery
looked specifically.

* Convention on the Settlement of Investment Disputes between States and
Other States, opened for signature 18 March 1965, 17 UST 1270, 575 UNTS 159 [he
“ICSID Convention”]. The ICSID Convention came into force in October 1966.
and regulations were modeled on different sources. See AR Parra, “The Deve
Regulations and Rules of the International Centre for Settlement of Investme
(2007) 22 ICSID Review-Foreign Investment Law Journal 55, at 55-57 (describing th
of ICSID, and its rules and regulations and noting that the rules ‘also drew in
from, among other sources, the Statute and Rules of the World Court, the Intel
Law Commission’s 1958 Model Rules on Arbitral Procedure and the Perma
Arbitration’s 1962 Rules for Arbitration and Conciliation for Settlement of Intel
Disputes Between Two Parties of Which Only One is a State’). For a general commu
A Broches, “The Convention on the Settlement of Investment Disputes Between Staf
Nationals of Other States” in Selected Essays: World Bank, ICSID, And Other Subjects
And Private International Law (1995) 188, 198.

See generally I Shihata, “Toward a Greater Depoliticization of Investment Disp
Role of ICSID and MIGA” in KW Lu, G Verheyen and SM Perera (eds.), I
Confidence: Understanding Political Risk Management in the 21st Century (2009) 2.

See HQ Zeng, “Balance, Sustainable Development, and Integration: Innovative Patl
BIT Practice” (2014) 17 Journal of International Economic Law, at 299-332.

on

&9
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' :ons between legal protection now afforded to investors
:-;npower of the sgtatepcan be found in the multilateral legal
® ctablished by NAFTA involving Canada, the United States
~since 1992. Chapter 11 of the Agreement provides for a
to ensure the protection of foreign investments whose scope
.ble. Note that it was not always so, _however: the free trade
' lace since 1988, which initially consisted of the U'mted _States
mprovided no similar device. So it is with the inclusion of
e free trade area that the United States insisted on its inclusion
e NAFTA negotiations. The United States considered, with a
ing the interests of US multinationals, that ‘the ls_agal system
developing countries were not as mat!.lre, predictable and
than that of developed countries’. Accordingly, Chapter 11 was
the economic rights of foreign investors by providing a stable
onmeit, sO as to stimulate investment. This was probably a
:-;_:»m. Nevertheless, it is important to note that Chapter 11 is
oditcr, just as applicable in Canada and the Un@ted :States aqd Mexico.
sard, NAFTA is a first: it is indeed the first international legal
& granting protection to foreign investors in developed countries,
ism traditionally which has been reserved for developing
s including through the use of International Centre for Settlement
iment Disputes (“ICSID”), established in 1965 by the Washington
jon and part of the World Bank Group. There would probably be
about the proliferation of free trade agreements and bilateral
t treaties for several years, a trend that illustrates the primacy
‘trade and the economy conceived as essential instruments of the
olicy of Western states,

can be seen from Box 1, the list of prohibited performance
ts in NAFTA (Article 1106) goes beyond that of the WTO

Box 23: NAFTA Article 1106 on performance requirements

No Party may impose or enforce any of the following requirements,

| orenforce any commitment or undertaking, in connection with the

establishment, acquisition, expansion, management, conduct or
' operation of an investment of an investor of a Party or of a non-

Party in its territory:

(a) to export a given level or percentage of goods or services;
()
(©)

to achieve a given level or percentage of domestic content;

to purchase, use or accord a preference to goods produced
or services provided in its territory, or to purchase goods or
services from persons in its territory;

3l Problems of Economic Globalisation: A Commentary on the Law and Practice
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WTO Parties to the Request for E

Dispute disput :
b pute Consultations

DS441 | Australia — Certain
Measures Concerning
Trademarks, Sta
Geographical Indications ofa
and Other Plain ;{9]'12
Packaging Requirements .
Applicable to Tobacco
Products and Packaging
(Complainant:
Dominican Republic)

Australia — Certain
Measures Concerning
Trademarks,
Geographical Indications
and Other Plain
Packaging Requirements
Applicable to Tobacco
Products and Packaging
(Complainant: Cuba)

DS467 | Australia — Certain

Measures Concerning gg%eptember 0 Consultat
Trademarks,
Geographical Indications R
and Oﬂ_‘ler Plain
Packaging Requirements
Applicable to Tobacco
Products and Packaging
(Complainant:
Indonesia)

18 July 2012 i}

o
18
=

3 May 2013 0c

Source: WTO database of trade disputes (as of 17 October 2013)

Importantly, five claims have b i

, f een filed i

331112 auuil:i all deal with the law on plain packaginga.gf‘\fmhsiiteﬁ:se
pending at the time of writing, it is clear that the issue of

e : .
nfringement is very much alive and raises thorny issues. Bey

Australian case, four other cases dealt with trademark at the WTO

was Indonesia — Certain Measures Affecti '
Indg cting the Aut ;
was initiated by the US and resulted in a ganel re;{?:'tﬂ ?ﬁelj;?;%u;h%hé e

was the European Communities — Protection of Trademarks and Geo

* Panel Report, Indonesia - i i
po esia - Certain Measures Affecting the Automobile Industry, WT/DS

WT/DS55/R, WI/DS59/R, WT/DS64/R (2 July 1998).

the Origin of Products or Services: The Trademark

Aericultural Products and Foodstuffs, which was again initiated
‘gtates and led to a panel report in 2005.* The third was the

onted upon™ case, China — Measures Affecting the Protection and
cIntellectual Property Rights, again brought by the United States
by a panel report in 2009.% These three cases were all settled
oort. The fourth case, the United States — Section 211 Omnibus

- Act of 1998, was far more difficult; it took almost seven years

¢ settlement and the panel report is still not fully implemented
his case is the best illustration of trademark protection under

ment.

iting the “Havana Club” Dispute

o United States — Section 211 Omnibus Appropriations Act of

® the European Communities challenged a provision of United
Jiig protection to the owners of Cuban trademarks and trade

1:ad been connected to businesses confiscated by the Cuban

<1 during the Cuban revolution.*’ Below, we argue that the WTO's
245 end this dispute resolved investment questions arising out of the

ministration of IPRs.

European Communities — Protection of Trademarks and Geographical Indications
itural Products and Foodstuffs - Complaint by the United States, WT/DS174/R

ch 2005).
, China — Measures Affecting the Protection and E nforcement of Intellectual Property

/DS362/R. (Jan. 26, 2009). See Donald P. Harris, The Honeymoon is Over: The LIS
Intellectual Property Complaint, 32 Forouam InT's. L.J. 96, 103 (2009). See also
ald & Lucy Montgomery, Copyright and the Creative Industries in Ching, 9 InT'L
Srup. 407, 408 (2006) (supporting the proposition that Confucianism strongly

the imitation of teachers as a way of learning).
Mendenhall, WTO Panel Report on Consistency of Chinese Intellectual Property
13(4) Am. Soc’y InT'L L. Insicar (3 April 2009), htt}‘}:,l’.;"1.-\rwv\.'.asil.:J-l'gr‘i.11sigt'n.<;4f
issuefifwlo-panel—report-ccnsislency-chinese—intellectual-property-standards;
K. Yu, The TRIPS Enforcement Dispute, 89(4) Nes. L. Rev. 1046 (2010).

na Club, supra note 15.
s Report by the United States Add., United States - Section 211 Omnibus Appropriations
1998, WT/DS176/11/Add.130 (September 13, 2013). Meanwhile, the dispute generated
court decisions. See Havana Club Holding, S.A. v. Galleon 5.A., 961 F. Supp. 498
LN.Y. 1997); Havana Club Holding, S.A. v. Galleon S.A., 974 F. Supp. 302 (S.D.N.Y.
» Havana Club Holding, 5.A. v. Galleon, 5.A., No. 96 CIV. 9655(SAS), 1998 WL 150983
\NY. Mar, 31, 1998); Havana Club Holding, S.A. v. Galleon, S.A., 62 F. Supp. 2d 1085
N.Y. 1999); Havana Club Holding, 5.A. v. Galleon S.A., 203 F.3d 116 (2d Cir. 2000), cert.
d, 531 US 918 (2000). For a commentary on these domestic developments, see Emily
or, The Havana Club Saga: Threatening More Than Just “CUBA COKE”, 24(2) Nw. J. In7'L
Bus. 513 (2004).
na Club, supra note 15.

me B. Dinwoodie & Rochelle C. Dreyfuss, “Designing A Global Intellectual Property
Responsive To Change: The WTO, WIPO, And BEYOND", 46 Hous. L. Rev. 1187
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Publications Condé Nast. 5.A v China Vogue.com, WIPO Case
and where there can be no conceivable good faith use of the mark
Jaguar Land Rover Limited v Damasco Inc., Ezio Damasco, WIPQ C;

D2015-0297, it was found that even if there is no positive ag|
the respondent in relation to the domain name, passive holdin
domain name is considered evidence of bad faith registration ang
under paragraph 4 (a) (iii) of the Policy.

In Cellular One Group v Paul Brien, WIPO Case No. D2000-0i
faith use was found where the domain name contained in it en
trademark of the complainant and the mark in question was a
word, that has been used for a substantial time before regist
the domain name. [t was found that, under such circumstance:
is no basis for good faith use of the domain name.

While the Panel does not consider lack of use of a domain name §
of itself demonstrative of bad faith, however, when there appea
no bona fide reason to use the mark in the domain name ex
value of the trademark and the unfair advantage the responde
derive by owning the well-known mark online, bad faith regis
and use can be found. The factors and circumstances that a panel w
generally consider in finding bad faith passive use of a domain Q)

are: the prior use of the mark by a complainant, the length of \Q b
the trademark, whether the mark is a well-known mark, whether Q

mark is a coined word exclusively associated with the owner $

trademark, no plausible legitimate use of the domain name and

respondent’s domain name registration with the mark, would res

a likelihood of damage, loss of reputation, dilution to a complaindni

mark and the deception to consumers and the public.

&.

The following circumstances in the present case ars i¢levant t

_ Internet Domain Names 461

Generally, among the ways that a domain name owner can prove a
pmate right or interest in a domain name is by showing the following:

use or preparations to use the domain name in connection with a
pona fide offering of goods or services prior to any notice of the
dispute;

that the domain name owner has been commonly known by the
second level domain name;

or that the domain name owner is making legitimate noncommercial

~ or fair use of the domain name, without intent of (i) commercial

gain, (ii) misleadingly diverting consumers, or (iii) tarnishing the
trademark at issue

A trademark owner can show that a domain name was registered and
bad faith in‘a variety of ways, including by showing that the domain
yWner:

registered thename primarily for the purposeof selling or transferring
iie domain name to the trademark owner or a competitor of the
trademark owner for a price greater than out of pocket costs;

engaged in a pattern of registering trademarks of others to prevent
the use of the domain name by the trademark owner;

registered the domain name primarily to disrupt the business of a
competitor;

or is attempting to attract users to a website for commercial gain
by creating a likelihood of confusion with the trademark owner’s
trademark.

Box 27: Uniform Domain Name Dispute Resolution Policy

finding bad faith use. The disputed domain names are associated
a website that shows no signs of active use. Further, there app
be no plausible legitimate use of the domain names by the Respoi
due to the well-known nature of the Complainant’s mark and
is evidence that the Respondent has advertised the disputed doi
names for sale, which reinforces the Complainant’s submission thal
the Respondent is a cyber squatter.

The Panel finds, based on all that has been discussed, the circums
in the present case show that the Respondent has registered an
using the disputed domain names in bad faith. In conclusion
Panel finds that the Complainant has established the third elemen
under paragraph 4 (a) of the Policy.

Source: Lenovo (Beijing) Ltd. v Jring Ker, Case No. HK-1500732, May 15, 2015.

Purpose. This Uniform Domain Name Dispute Resolution Policy

igned Names and Numbers (“ICANN"), is incorporated by
eference into your Registration Agreement, and sets forth the terms
nd conditions in connection with a dispute between you and any party

than us (the registrar) over the registration and use of an Internet

Policy will be conducted according to the Rules for Uniform
omain Name Dispute Resolution Policy (the “Rules of Procedure”),
ch are available at (http://www.icann.org/en/dndr/udrp/uniform-
es.htm), and the selected administrative-dispute-resolution service
ider’s supplemental rules.

Policy”) has been adopted by the Internet Corporation for

name registered by you. Proceedings under Paragraph 4 of
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o 12 — Trade Remedies - Do They Facilitate or Hinder Free Trade? 493

Although developed countries like Japan and the USA alsg s
the AD initiations/measures, the adverse implications are more pro
China, Thailand, India and other low-cost producer countries, In
the similarity in the sectors where AD intervention is taking pla
development levels (e.g., chemical products, base metals and
further underlines the importance of industrial concentration in
AD actions,

trade instrument is however crucially linked with the local industry’s
capability and the extent to which the domestic and foreign goods
titutable.® The trade theoretical literature notes that in a scenario
erised by fast capital mobility, imposition of import tariffs leads to
‘welfare implication as compared to export subsidies.”” Nevertheless,
» of domestic distortions in lower income countries results to frequent
ent of subsidy measures to further long-term goals, as they function
efficient trade policy instrument vis-a-vis import tariffs.

The principal paradox posed by the recent increase in d
many developing countries, mostly Asian, is that it is simult
reflection of internal weakness of the dumping country and an e
challenge to the importing country. This indicates the inefficienc
domestic industry, always asking for protectionism. Currently the p
of subsidy and dumping is not dealt with in a coordinated man
at the domestic level or at the WTO, with the different agreements
simultaneously on and dealing separately with the same issues.
frequent justification for AD measures is predatory pricing.
many studies reveal hardly any predatory intent in dumping — the
are more likely to be political and economic. The analysis of
reveals that there are many gaps in the WTO ADA. The most
methodologies are not consonant with the ADA itself. The fi
a normal value and margin of dumping is unrealistically infla
selection of a surrogate country in the case of NMEs is not consist
the economic realities existing in dumping and dumped-upon
The administrative procedures in the case of the facts-available proy
are highly discretionary and subject to the bias of the authorities ¢
investigating countries. To minimise the misuse of discretion, more
and clearer guidelines should be developed and the investigations na
be made more transparent.

 Apart from the aforesaid determinants, promoting exports of domestic
who are in competition with their foreign counterparts in the global
is a major driving motive for providing subsidies.” The standard
analysis observes that the subsidies provided by national governments
the domestic producers suffering from cost disadvantage to sell
sroducts ixi ‘the international markets at a relatively cheaper price,
resuliinig in a rise in their exports. The theoretical relationship
subsidies and exports is clearly observed, irrespective of market
ure; “as the policy is capable of delivering both in the presence of
aretit Ve, and oligopolistic, markets.” Several export subsidy programs
“perational in European countries and the US, which provides their
ter advantage vis-a-vis their foreign competitors.” The adoption
rt subsidies as a strategic policy instrument has been reported
sively in the literature. For instance, production and export subsidies

Marc ]. Melitz, “When and How Should Infant Industries be Protected?”, 66 ]. oF
Ecox. 177 (2005); see Kym Anderson, Subsidies and Trade Barriers (paper presented
roundtable in Copenhagen on 24-28 May 2004, as a part of the Copenhagen
nsus project) available at (http://www.copenhagenconsensus.com/sites/default/
p-tradefinished.pdf).

Tanapong Potipiti, Import Tariffs and Export Subsidies in the World Trade Organization:
mall — Country Approach (ARTNeT Working Paper No. 119, Bangkok, ESCAP, 2012),
ble at (http://www.unescap.org/sites/default/files/ AWP%20No0.%20119.pdf).

generally Jagdish Bhagwati & V. K. Ramaswami, “Domestic Distortions, Tariffs and the
y of Optimum Subsidy”, 71 J. PoL. Econ. 44, 44-50 (1963).

generally Gary N. Horlick, “A Personal History of the WTO Subsidies Agreement”,
ORLD TRADE 447 (2013); see also James A. Brander & Barbara J. Spencer, “Export
ies and International Market Share Rivalry”, 18 ]. Int'L Econ. 83 (1985).

e Cees van Beers, Jeroen C. J. M. van den Bergh, André de Moor & Frans Oosterhuis,

mining the Environmental Effects of Indirect Subsidies: Integrated Method and
cation to the Netherlands”, 39 ArpLrep Econ. 2465 (2007); see also Avinash Dixit,
ational Trade Policy for Oligopolistic Industries”, 94 Econ. J. 1 (1984).

InteRnaTiONAL TRADE CeEnTrRE; NaTional TRADE PoLicy For Export Success, UN Doc.
8.E/DCP/BTP/11-XI, UN Sales No. E.12.1ILT.3 (2011).

Kyle Bagwell & Robert W. Staiger, Strategic Trade, Competitive Industries and
Itural Trade Disputes, 13 Econ. & Por. 113 (2001); see also Andrew Y. Lemon, The Peril
Fimplementing Export Subsidies in the Presence of Special Interests (Feb. 21, 2003) (preliminary

) (on file with the Yale University Department of Economics), available at http://
ics.yale.edu/sites/default/files/files/Workshops-Seminars/Industrial-Organization/
030225.pdf.

9112-020 Subsidies

Provision of subsidies to local players can be explained by
underlying motivations from the standpoint of national governr
namely, industrial development, facilitating innovation, supporting
champions, securing environment-related objectives, ensuring redisti
etc.” The subsidies can be provided to the local players through inte:
both in the input as well as output markets. The efficacy of subsidy po

# See Terry Collins-Williams & Gerry Salembier, “International Disciplines on Sul
The GATT, the WTO and the Future Agenda”, 30 J. WorLp TrapE 5 (1996); see also
Lester, “The Problem Of Subsidies as a Means of Protectionism: Lessons From the W
EC — Aircraft Case”, 12 MeLsourne J. or INT'L L. 1, 5 (2013).
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of the rights given to them.* It also defines a procedure for mig
and their families to file individual complaints when they belj
rights have been violated.? In September 2007, Guatemala was

of |

.5 are now seen as critical resources for development—whether as
. of production in receiving countries, or in countries of origin as
of skills acquisition, investment and foreign exchange through

party to make a declaration under Article 77, allowing the Ca ces.™

Migrant Workers UN, composed of independent experts, to m,
implementation of the Migrant Workers Convention by the state
such complaints. Moreover, the Migrant Workers Convention

There is hardly a walk of life untouched directly or indirectly by
nal trade regulation. As economic interdependence is growing,

the right of a new migrant to be informed in a language they und e and livelihood of peoples are largely influenced by it around the

the conditions of admission of the state concerned.® Finally, it
of the countries of origin to provide information and appropria

to migrant workers and members of their families before their
as well as other services necessary and appropriate consular sery
State of destination “shall facilitate as appropriate the provision
consular and other services that are necessary to meet the soci
and other needs of migrant workers and members of their fami

1113-012 Exploring the economic dimension: regulating flows of

rights law, migrant workers law, humanitarian law, re
nationality law, and law of the sea.*” While human rights conce:
as amnesty and refugee migrations,” are relevant, we choose to
the economic dimension of migration, which has been investig;
by scholars: that of the “migrant worker.”> The economic din
migration is extremely important for the growth of the global

Indeed, long-term economic development goals are being co
most states in their approach to migration management as moui:af

‘the North, South, East and West. The classic fields of import and
regulation of goods and services still comprise the core of the subject.
ude regulation increasingly entails domestic regulations because
define market access and conditions of competition in all sectors
 economy, ranging from agriculture to labour mobility.
The neocldssical analysis of the labour market requires that labour
the safirules as other goods exchange, it is subject to supply and
d, ahd it is the meeting of these two entities that fixes the price.”
ur supply comes from the labour force, and it is subject, by the offeror
b warker), to a trade-off between the disutility of labour (deprivation

sure) and usefulness (gain of a monetary wage).* The labour supply
an increasing function of the wage rate.”” Nevertheless, the work
cific factor of production,® characterised by the fact that it is done
and women, and cannot therefore be analysed mathematically, like
ver commodity. Yet this last vision behind the “neoclassical theory
u]r market” still inspires many analyses.” This theory, postulating
tence of a homogeneous labour market, is in contradiction with the
of management modes. Labour and the complexity of employment
fit into a social context and political influences affect their

workers over national borders

The main classic sources of international migration law

7 Ibid, Art 77.
% Tbid, Art 33.

I

B

Tbid, Art 33.

Ibid, Art 65.

See Ricmarp PLENDER, INTERNATIONAL MicRamion Law (2d Edn, Ma
Publishers, 1988); see also N. Mole, General Principles of International Migrati
Affects Stowaways, in STowaways sy Sea (B.A.H. Parritt, The Nautical Institute

Convention relating to the Status of Refugees Art 1(A), 28 July 1951, 189 U
(defining a refugee as “any person who... owing to well-founded fear of being
for reasons of race, religion, nationality, membership of a particular so

political opinion, is outside the country of his nationality and is unable or,
fear, is unwilling to avail himself of the protection of that country; or who, not i
nationality and being outside the country of his former habitual residence as a Ié
such events, is unable or, owing to such fear, is unwilling to return to it”).

g the Movement of People: What can be Learned for Mode 4 of the GATS?,
, 4-5 October 2004, Joint IOM/World BankiWTO Seminar Background Paper, 3, (http://
.wito.org/English/tratop_e/serv_efsem_oct04_e/background_paper_e.pdf).

ge R. Boyer & Robert S. Smith, “The Development of the Neoclassical Tradition in
‘Economics”, 54 Inpus. & Las. Rer. Rev. 199, 202 (2001).

at 208.

“demand originating from business is also the subject of an arbitration: for the
preneur hiring an additional employee, it is necessary that the marginal productivity
employee (who brings additional production) has a value at least equal to the wages
pays. Below this limit, he or she will not be hired because the demand curve for
an inverse function of the wage rate. Ibid, at 206.

ARD E. Leamer, Tue Crarr or Economics: Lessons rrom THE HecksHER-OHLIN
ORK (2012).

Adra E, Black & Elizabeth Brainerd, “Importing Equality? The Impact of Globalization
‘sender Discrimination”, 57 InpustrIaL & Las, Reratrons Rev. 540 (2004).

“The term “migrant worker” refers to a person who is to be engaged, is eng
been engaged in a remunerated activity in a state of which he or she is not 2
United Nations, supra note 1296, Art 2.

See Timothy J. Hatton, “Should We Have a WTO for International Migratiﬂn?’:‘i
Por’y 339, 345 (2007).
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needs to be either “necessary” ™ for or “relating to” * the pup : 8 i ; i

; P “thep :ble natural resources respectively,” with a view to explain the
Third, the measure needs to be applied in conformity with g 1ch to protection of health and national policy determinations
e XX, the background against which Arbitral Tribunals
- to interpret and apply the incorporated general exceptions in

The Appellate Body illustratively confirmed this |
ent treaties."

the US —Import Prohibition of Certain Shrimp and Shrimp
stressed that the sequence of steps in the analysis of a clz

under Article XX reflects not inadvertence or random choic
fundamental structure and logic of Article XX”& Subsequen
interpretation has been constantly reiterated as demonst
Appellate Body ruling in China—Measures Related to the Expoy
Raw Materials.*

f Thailand — Restrictions on Importation of and Internal Taxes on
gave an overview of the interpretation and application of Article
nd (g) of the GATT 1994.% As one observer noted,

uring the course of the GATT proceedings, the United States argued inter

 that Thailand restrictions prohibiting cigarette imports were inconsistent
e GATT articles which prohibit quantitative restrictions and other
s of protection. The Thai government attempted to justify their ban on
orted cigarettes under GATT Article XX.... The government feared that
couniry’s efforts to control smoking — and consequen tly smoking related
- - would be hindered by an increase in total cigarette sales that result
sompetition between domestic and imported cigarettes if the latter were
ved to be imported. It cited medical and scientific research which showed
cigarettes are unhealthy products that can cause cancer and numerous
smoking-related diseases.

1114-033 The protection of health under Article XX

In state practice, the motives and policies relating to thy
the environment and of human, plant, and animal health are
importance. In the following, we focus on Article XX paragrap
which protect human, animal, or plant life or health and the

5 In order to fall within the ambit of subparagraph (b) of Article XX, a
“necessary for the protection of human, animal or plant life or health.” In
the Appellate Body was called upon to elaborate on the correct meaning
of paragraph (b) of Article XX of the GATT 1994. After having dete
French measure “protects human ... life or health” within the meaning of
it turned to examine whether the measure was “necessary” for the protec
health (EC - Measures Affecting Asbestos and Asbestos-Containing Prouus
the Appellate Body, 12 March 2001, WT/DS135/AB/R 443). This discuy
decision under the WTO regime in which an otherwise inconsistent ine
by a panel or the Appellate Body to be justified under Article XX{=} otrthe !
Appellate Body seized the opportunity to clarify, and to slightly vefine, the indi
panel in relation to the necessity test in Article XX(b). Far more information,
Lester, Bryan Mercurio and Arwel Davies, WORLD TRADE LAW: TEXT
AND COMMENTARY (Hart Publishing, 2012) Chapter 9.

In order to fall within the ambit of subparagraph (g) of Article XX, a measure m
“to the conservation of exhaustible natural resources” The term “relatfe] to” is
“hav[ing] some connection with, be[ing] connected to.” Appellate Body Re
Measures Related to the Exportation of Various Raw Materials, 355, WT/DS394/
DS395/AB/R, WT/DS398/AB/R (Jan. 30, 2012) [hereinafter “Appellate Body Re
(citing 2 SHorTER OxroRD EncuisH DicTioNary 2sis (W.R. Trumble & A. Ste
6th ed. Oxford University Press 2007)).

% “[Tlhe purpose and object of the introductory clauses of Article XX is ge
prevention of ‘abuse of the exceptions of . . . Article [XX].” Appellate Body Repo!
States — Standards for Reformulated and Conventional Gasoline, 22 WT/DS2/AB/R (29 Ap

“ See Appellate Body Report, United States—Import Prohibition of Certain Shrimp a
E}riad u;{si 99 111-24, WT/DS58/AB/R (12 October 1998) [hereinafter “Appellate Body Re
rimp"].

& Ibid, at 7119,
2 Appellate Body Report, China, § 354.

e United States insisted that the Thai import restrictions constituted
or unjustifiable discrimination, or disguised restrictions on
trade — abuses of the Article XX health exception for
ist purposes. The GATT panel concluded in favour of the United
noted that Thailand did not restrict domestic production and sales

Chapter does not discuss the paragraph (a) which protects public morals and
h (d) which essentially deals with marketing regulations and intellectual
rights, First, these other paragraphs of Article XX of the GATT 1994 have gained
ance. Second, there are simply not relevant in the context of tobacco control,

comprehensive review of all the WTO cases dealing with tobacco products, see
Lo, supra note 9, at 266-68.

, The United States, a large tobacco producing country, campaigned to
d cigarette exports to make up for declining demand in the United States due to
d awareness of health/environmental risks associated with smoking. The US
ette Exporters Association (CEA) has targeted markets traditionally closed to foreign
ofte imports. The association, appealing through the office of the United States
Representative (USTR), alleged that the target countries’ restrictive trade policies
pect to tobacco constitute unfair trade practices, which warrant the imposition of

v sanctions. The US government appealed the case to the GATT and eventually
d 'was forced to open its cigarette import market in order to avoid US sanctions
The complaint alleged that Thailand’s state-owned tobacco company (the Thailand
Monopoly) unfairly restricted imports and sales of foreign cigarettes. Thai officials
i ed that the prohibition of foreign cigarettes was a legitimate measure "necessary
otect the health of Thai citizens.” Ferguson, supra note 9.

Report, Thailand—Restrictions on Importation of and Internal Taxes on Cigarettes,
310/R- 375200 (5 October 1990).

114-033 © 2015 Wolters Kluwer Hong Kong Lif 8l Problems of Economic Globalisation: A Commentary on the Law and Practice  ¥14-033



668 Legal Problems of Economic Globalisation: A Commenta on |
N

o 15 _The International Economic Law of Sanitation and Water Services 669

most significant global privatisation projects even

gnifica o8 Pm-ve]:sﬁ'“2 Measures adopted by private actors can also fall under the
economic crisis.

i international agreements in exceptional circumstances when such
Jte measures can ultimately be attributed to a governmental entity.*

amids

At that time, Argentinian authorities provided poor
water services and, wastewater treatment.**® Almost half of'
access to potable water, which raised serious health concerns
access to sewerage services was of a poor quality and son
non-existent.*® Almost every pipe and water service stm
be replaced.® The technology to dispose wastewater was antic
there were no funds were available to expand or repair the -'
Argentina’s particular situation could be framed as the classir-:
scenario. Argentina was therefore inclined, during the initial sta
service privatisation, to enter in a 30-year concession agreen
French investor for the operation and management of the co :
and wastewater services in order to be able to finally reach
obligations owed to its population.® '

The set of obligations is rather consistent amongst the great number
»rnational investment agreements.** The core provisions found in
ment agreements typically include a most favoured nation treatment
tion, grants of national treatment, obligations to provide fair and
ble treatment, protection and security for foreign investors, and an
tion to allow international transfers of funds,** While the substance of
principles remains the same throughout the great number of investment
ment, however, the precise scope and reach of each obligation depends
e precise wording featured in each case.

These divérse provisions are important to reassure foreign investors
t willb able to reap the benefits of their investment. Furthermore,

end déniss such an approach, although evidence on the extent to which
1115-050 The Three Key Breaches ény decisions are influenced by investment treaties is mixed.*

. Investment agreements enshrine a series of obligations on th
aimed at ensuring a stable and favourable business environment |
investors.™ These obligations pertain to the treatment that iny
are afforded in the host country, as well as certain guarantees
investors certifying their ability to perform key operati e
investment.*? FoR o

2951 The protection of sanitation and water services against
él; expropriation

\QO The protection of foreign investors has historically been the main

Q 4l of international investment agreements.*” Hence, the inclusion of
dplinary measures against the nationalisation or expropriation of

on investments constitutes a pivotal guarantee for foreign investors.
Article then analyses the application of this provision in the context of

The “treatment’ granted to investors encompasses all types ¢
services related disputes.

regulations and customs from public entities that apply to, ¢
foreign investors and their investments.*' All public entities are bo
international obligations, including the federal and sub-federaigove
local authorities, regulatory bodies, and entities that axarcise

generally M. Sornarajah, The International Law on Foreign Investment, (Oxford University
ss 3 Edn 2010).

* See AWG Group Lid. v Argentine Republic, UNCITRAL, Decision on Liability, € generally Rudolf Dolzer, Christoph Schreuer, Principles of International Investment Law,
no. ARB/03/19, (30 July 2010, award on damages pending). ) ford University Press 2nd Edn 2012).

L Ihid< -"'!ll'

** Ibid. The extent to which BITs actually attract increased flows of foreign direct investment

7 Ibid. ' is disputed. According to Salacuse and Sullivan, entering a BIT with the United States

us 4 . - would nearly double a country’s FDI inflows. However, entering BITs with other OECD

WG Group Ltd. v Argentine Republic, UNCITRAL, Decision on Liability, € countries had no significant effect on FDL See Jeswald W. Salacuse & Nicholas P. Sullivan,

no. ARB/03/19, (30 July 2010, award on damages pending). i

“Do BITs Really Work?: An Evaluation of Bilateral Investment Treaties and Their Grand
= See generally Rudolf Dolzer, Margrete Stevens, Bilateral Investment Treaties, (Martint Bargain”, 46 Harv. InT'L LJ. 67 (2005) at 105-111. Another important study concludes that
Nijhoff Publishers 1995).

there is “little evidence that BITs have stimulated additional investment”. Mary Hallward-
0 Gop allv Rudol ) o Driemeier, Do Bilateral Ivestment Treaties Attract FDI? Only a Bit...and They Could Bite, 22
{ 89;1;% y Rudolf Dalze:; Christoph Schreuer, Principles of International Investment L WORLD BANK DEV. RESEARCH GRP, Research Working Paper No. 3121 (2003), available
. Oxford University Press 2** Edn 2012). at (http://elibrary.worldbank.org/content/workingpaper/10.1596/1813-9450-3121).
See generally Heather L. Bray, Note, “ISCID and The Righ 1 gredientin * Seo i i i
p . s ght to Water: An Ingredientin: See generally Rudolf Dolzer, Margrete Stevens, Bilateral Investment Treaties, {Martinus
Stone Soup”, 29(2) ICSID REVIEW 474 (2014). Nijhoff Publishers 1995).
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