Tenures, Estates, Lond and Property

of Uncompieted Residential Properties Bill to provide better protection. However,
in the face of opposition from the developers and as a result of the downturn in the
economy and property market at the time, the Bill was abandoned in August 2001,
Since the property market recovered after 2003, there had been escalating allegations
of malpractice by estate agents and developers in their marketing and selling
practices and the provision of information. To enhance the accuracy, uniformity and
transparency of information provided in sales brochures and advertisements, the
Residential Properties (Pirsi-hand Sales) Ordinance (Cap 621) was enacted in Jung
2012 and came into force on 29 April 2013. There is now a statutory regime, as stated
in the long title, ‘to regulate the provision of sales brochures and price lists and the
use of show flats in connection with the sale of residential properties in respect of
which neither a preliminary agreement for sale and purchase nor an agreement for
sale and purchase has ever been entered into and in respect of which no assignment
has ever been made, to regulate the viewing of such properties before sale, to regulate
the publication of sale arrangements and the execution of agreements for sale and
purchase in connection with such properties, to provide for registers of transactions
in connection with such properties, to regulate advertisements promoting the sale
of such properties, to provide for offences in connection with misrepresentations
and dissemination of false or misleading information, and to provide for incidental
and connected matters”.

HAPTER 2

ﬁie of Land

1 Land may be disposed of inter vivos by sale or as a gift or as part of a family
cttlement.! It may alsobe passed on to a person by will or, if the owner dies intestate,
o those persons entitled under the rules of intestacy. This chapter only deals with
e disposition of land by sale, as it is by far the most common and significant form
of disposition it practice. It is beyond the scope of this book to sxamine the details
+f land transfer, and reference to specialist conveyancing books should be made.”
some basic knowledge of disposition by sale is, however, essential for a better
inderstanding of the remaining chapters, particularly those on the protection of legal
sstates anG fragmented equitable interests under a system of deeds registration.’
37 The process of land transfer by sale involves invariably two main transactions:
he contract and the completion (ie the conveyance or assignment).® There are
f however various things a buyer and a seller, or more usually their solicitors, have to
do before and after the signing of the contract and before and afier the completion.
There are therefore five stages in the conveyancing or assignment of land by sale.

1. Stage One: Pre-formal Contract

(a) Subject to contract or preliminary agreement®

2.3 At pre-formal contract stage, the buyer and the seller are simply negotiating.
They may, however, ‘agree’ on the sale ‘subject to contract’, and until a contract is
signed and exchanged in the usual way, they are not contractually bound.® However,
in Hong Kong if the service of an estate agent is used by the seller to sell his flat,
4 ‘provisional’ or ‘preliminary’ agreement is usugally drafted by the estate agent on
_ behalfof both the seller and the buyer.” Such a provisional or preliminary agreement,

For settlements, see Goo & Lee, Land Law in Hong Kong (Practitioners 'Edition) (4th
Edn, Hong Kong: LexisNexis 2015).

Sée generally Judith Sihombing and Michael Wilkinson, Hong Kong Conveyancing:
Law and Practice (Hong Kong: Butlerworths Asia { looselealy, Vol L.

Seée Chapter 7.

Other forms of transfer, eg as a gift or by will, are not normally preceded by @
Por a discussion on preliminary agreements, see Helen Yee-Fong Chung, ‘Conveyaneing:
Preliminary Agreements and Escape Clauses’ (1993) 23 HELI 282.

A-G v Humphreys Estate (Queens Gardens) Ltd {1956} HKC 592, [19871 HKLR 427,
[19871AC 114, [1987]2 WLR 343 (PC); Spoitiswoode, Ballantyne & Co Lidv Doresn
Appliances Lid {19421 2 KB 32 at 33; Keppel v Wheeler (192711 KB 577 at 584, For
commentary on the effectiveness or otherwise of the phrase ‘subject to contract’ in
England, see [2001] Conv 86 and 499,

Estate agents are regulaied by the Estate Agents Ordinance (Cap 311}

contract.
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Stage One: Pre-formal Contract

when signed by the seller and the buyer.® is usually binding on the parties becauge
indicates the parties’ intention to be bound.” The practice of using the words ‘subj
to contract’ subsequently by the buyer’s solicitor in his letter to the seller’s solicit
does not change the binding effect of the provisional agreement.' If the intenti
was that the provisional agreement should not be binding, clear terms to that ef%
must be used in the provisional agreement itself, as in Grand Subject Investmen
Ltd v Maoble Road Co Lid & Anor,’ where an *offer letter’ was headed *withay
prejudice and subject to contract’ and clearly provided that neither the offer nor the
acceptance of it by the recipient was to constitute a binding obligation on the part ¢
the sender. In coming to the conclusion that there was not yet any binding confrae
between the parties, Godfrey J, as he then was, referred to what Sir Garfield Barwick
said i Daiman Development Sdn Bhd v Mathew Lii Chin Teck:

js plain that whether the gs}riies %ﬁ‘{emeé to enter %mg a concluded sgmé?raa::
wer to be looked at objectively.” In ﬂ@id F aﬂa& F air Lia’ & A‘?zc;{‘ v Hong
E@ﬁd Development Lid, the owner of a Smpp{ﬁg mall (the defendant) and
41 tenants (the plaintiffs) orally agreed on certain terms sgc%:g as the mmﬁiiy
nanagement fees and airconditloning charges, Upon ‘E”ﬁ(%eﬁé?i of ffz cﬁque mz;
000 as ‘Initial deposit’, the defendant sent the Sﬁﬁ,@i}d plaintiff a draft letter of
dated 1 Febroary 1997), which proposed, inter alia, t%iat the igngm‘y s%;a&u ldbe
erm of three years ‘cornmencing 8 March 1997 ﬁﬁﬁi&itw@ly (subiectto issuance
‘ ipation permit) and a prior 7 days written notice will be served bg{ tha Lessor
o Intended Lessee for the actual date of commencement 0?’ Lease’. ihf;? draft
. £ infent also provided that all the terms contained therein vﬁ/affa“fsubgegi 1o
formal Lease Agresment’, After that, the defendant gaw the pimzmi; a\;@aesayéﬁg
able their contractors o ¢ e fitting out works. Substantiz

The question whether parties have entered into contractual relationships with each FEImISes 0 xembie their ;@n ; o tﬁg mbuzmmgii ;s a%iiizeiii;;iva‘; Sigﬁ;?ii{g@
other essentially depends upon the proper understanding of the expressions they have £rses W@iﬁ incurred ?35’ the p At S“;. v ng@ ) o g (; s éb‘ ﬁ}a .}:j dée
employed in communicating with each other, considered against the background of the ntiffs’ claim for ﬁ}@}‘ﬂ?m of the deposit and damages W?S » 15ﬁfi~i€ 0y L 3}4 ”§
circumstances in which they have been negotiating, including In those circumstances held that the parties had not proceeded beyond th,@ Stage of m;g@i:za‘{mﬁ.‘ e
the provisions of any applicable law. Where they have expressed themselves in < deciion was reversed by the Court of Appeal,”® which wgs in turn reversed
writing, the proper construction of the writing against that backeround will answer o Courtof Final Appeal. As Ribeiro PJ put it, ‘the Court of Appeal may i‘lsa‘v’@
the question. The purpose of the construction is to determine whether the parties nnaue weight to what [the witnesses] said were their sybjective intentions
intend presently to be bound to each other or whether, no matter how complete their f'11g against the defendant’s case’.'® The correct approach should be to ggg?gg
arrangements might appear to be, they do not so ‘émsz]d until the cccurrence of some o dence of the witnesses against the contemporaneous documents o decide
further event, including the si gnature @'{’ some further document or the making of . her objectively the parties had unconditionally reached final agreement on ali
some further arrangement. The question is one as to expressed intention and is not to “ d f the contract.” The standard preliminary agreement used by
be answered by the presence or absence of any particular form of words. 2 intended terms of - L ot 5 ri he
~ state agent usually includes the description of the property, the price a?’sé the

_etc. On signing the provisional agreement, the buyer is usually requ,ﬁ*afi’ 0

2 deposit of 1% of the purchase price. The provisional agreement ﬂsgaiiy contains
which allow the seller to resile from the agreement by paying minimal damages
y, which is often the loss of the initial deposit of 1% of the purchase price plus

8 (H € ©5taLg ﬂ ; i b & reeme H e as Elqﬁ“}ia{ﬁd d&rﬂﬁgfﬁﬁ.ig hﬂ Q,g i‘&vﬂ aESG Yﬁqugr\,‘& Ih@ buy@f gQ pay ﬁl(} d@pﬂ:}ﬁgt
£ Wtf’g g ag@m ‘Wi 4180 5ign { £ agresm Z‘ii—, as a pﬁf{\[ i‘ﬁ i{ t{? NS [im»‘t h@' W% e .n » e w P f . . ‘h o Z‘i{»«g
receive his commission from both the seller and the bl!,}/@ﬁ ﬁ’\{ﬁ day thﬁ }33 (538} W & é{_; h 5

9 See Man Sun Finance (International) Corp v Lee Ming Ching Sonfen [19931 1 HEC
113 at 124C-E, where Godfrey J said “the signing of the forinbrings into existence an
immediately binding agreement, it does s on the terms on which it expressly contains
... From the moment the fnk is dry on the parties’ signatures, all references to the formal
sale and purchase agreement are {husory’. This was cited with approval in Luxehond
Investment Lid v Super Asian Investment Lid [1998} 2 HKC 308, Cf Yeung Siu Horg
v Chan Siu Mee Sandie [1992] 2 HKC 539, [1992-93] CPR 317 {an agreement fo
agree and what was to happen if no such agreement was concluded); ¥u 7o/ Hing Land

World Food Feir Lid & Anor v Hong Kong Island Development Ltd [2007] 1 HEO
387,12007] 1 HKLRD 498, (2006) 9 HKCFAR 735 (CFA) at para 35, citing Kwan Siu
Maw v Yagicov Ozer (1997-98) 1 HKCFAR 343 at 354 (CFA).

World Food Fair Ltd & Anor v Hong Kong Island Development Ltd, {2003} HKCU
1249 (FICA 4602/2000, 11 November 2003, unreported), Deputy Judge Caﬂseﬂ.
Worid Food Fair Ltd & Anor v Hong Kong Island Development Lid {2005} 1 HEC
F94(CA).

World Food Fair Ltd & Anor v Hong Kong Fsland Development Lid [2007] 1 HKC 387,
{2007} 1 HKLRD 498, (2006) 9 HKCFAR 735 (CFA), at para 35 (emphasis original).
Ibid at'para 38.

 The validity of this practice was recognised in Kentex Investment Lid v fui Lap Fing
 Sam(1992) MPNo 3447/91 at 7, per Godirey J. His Lordship, however, did not discuss
the relationship between such practice and the principle of bare trusteeship under the
rule in Lake v Bayliss [1974] 2 AlLER 1114, nor did he explain whether the stipulated
damages (double the deposit of 1% of the purchase price) might be void as a penalty.
In Workers Trust & Merchant Bank Lid v Dajop Investments Lad [1993] 2 AL ER 370,
the Privy Council held that a deposit of 25% can only be a genuine deposit if special
circumstances justified it.

Agency Lid v Leung Wing Yin [1986] 1 HKC 574, [1986-88] CPR 255, However, if
the provisional agreement does not contain all the material terms, or is itself ‘subject
to contract’, it may not be binding: Winn v Budl (18777 Ch D 29

10 Bee du Wing Cheung v Roseric Lid [1992] 1 HKC 149, [1992-93] CPR 368; Lam
Tam ¥i & Anor v Chak Wai Mar {19931 1 HEC 537, 11992-93] CPR 377; Hong Kong
Housing Authorisy v Hung Pui & Anor [1987] 3 HKC 495, [1986-88] CPR 221, “That
a provisional agreement calls for a formal agreement that will supersede it, is not
inconsistent with the former boing a binding agreement’: Fong Yee Lan v Yiu You Ling
119921 2 HKLR 167 at 174, per Nazareth JA,

11 [19931 1 HKC 499, [1992-93] CPR 382,

12 [198111 MLJ 56 at 38 {emphasis added by Godfrey .
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the day after.”” Such an absurdity, caused by the mindless use of a standard form i« in the nature of ‘initial’ d;pm;%.zg that they are fﬁi&iﬁ:ﬁi?j{ {miﬁﬁxs ‘S?iijiz
confract has caused concern among the profession and consumers, and the Consum if there %‘5 an escape clanse involving the payment of double deposit or forfetture
Council and the Law Society of Hong Kong are investigating ways of regulating ¢ Qfﬁié‘f}fim;‘; fi‘:;iiuﬁ% 1o the true construction of the agreement mads between
mdustry. Of course, whether to incorporate these clauses is a matter for the partj ~ gow§ ;;;, in the individual case. Where the buyer buys the property from the
in each individual case. " ?6 «ii er. whether completed units or units in an unfinished development, the buyer
k istzguagsﬁ}’?ﬁ’@éuired to sign a binding mamﬁra;zaduin for seﬁﬁi wmhc de‘v:sif}mr f;e:é
topay a deposit of 5% of the pumhae&f{ price. ”1 he buyer az;;a the G%yiiﬁ?bii{?gf}: e;
; jgimiy represented by the developer’s solicitor, although 1h€“§w:ii§ Léiii&:u Lj
 appoint his own solicitor, The »ak and g}umhas“ ggr‘eam@xlﬁ w :ua g k, ;»)g; z;r:
by the buyer in the presence of the solisitor within ?,hiff,ea ws}iﬁmgm ayw;d:
signing of the memorandum for sale and the agreer{sa%m is ‘u,:sulzm}' m‘ dﬂf 3%,%2 :.i »:
firre contract containing standard terms under the Consent Scheme or mandalory

- ~ 20
tarens under the Non-Consent Scheme,

See To Beung v Sunny Way Lid
[20091 S HELRD 300

Yuen JA: As I undersiand i, the law relating to provisional sale and purchase agreemen
{as they are generally drafled) may be summarised as follows:
{#)  Aprovisional agreement is immediately binding on the parties. Although it provides
for a formal sale and purchase agreement to be signed, such formal agreement would
only be to incorporate the express terms of the provisional agreement, to eXpires
any implied torms, and w add any new terms that may subsequently be agreed (Chy
Wing Ning v Ngan Hing Cheung [1992] HKCU 283 (HCA 9409/1991, 6 November
1992, unreported)).
(by  Accordingly itis perfectly possible for the parties to proceed to completion withont
& formal agreement being signed. However if no formal agreement is signed
because one party has insisted on the inclusion of a clause that is unreasonahle
that insistence migy be regarded, depending on the individual circumstances, ag
conduct evincing an intention no longer to be bound by the terms of the provisional
agreement (DH Shutilecocks Lid v Keung Shin Tang [19941 | HKC 286).
In most provisional agreements there is an ‘escape clause’, ie a clause allowing a
party who wishes fo resile from the transaction within a short period of time after
the provisional agreement to ‘buy his way out’;
*  Inthe case of a vendor, he agrees to return the initial deposit to the purchaser.
doubled by a surn of equal amount which he must pay the purchaser {(dovble
deposit).
¢+ Inthe case of a purchaser, he forgoes the initial deposit.
This has also been referred to as “alternative performance’ an alternative o specific
performance of the sale and purchase. Where the vendor seeks to roly oo the escaps
clause by paying double deposit, he must do so in strict compliante within the time
allowed by the provisional agreement (Lee Ming Ching Stephion v« Man Sun Finance
(International) Corp Led [1993] 1 HEC 113). : ~
(dy  Ifthe provisional agreement provides that “upon signing the Tormal sale and purchase
agreement, a further deposit of $X shall be paid’, the purchaser is not obliged to pay
the further deposit if the formal agreement is not signed (Link Brain Lid v Fujian
Finorce Co Lid [19901 2 HKLR 353; ¥in Yau Ping v Fong Yee Lan [199212 HKLR
67, Health Link Favestment Lid v Pacific Hawk Investment Lid [19957 1 HKC 249),
These are all Court of Appeal judgments binding on this Court. It may be thought
that in such a situation, the vendor is In an unfavourable position compared with the
purchaser. The purchaser would have the property ‘reserved’ under an agreement
binding on the vendor and he can wait until close to completion date hefore he
decides (after considering the state of the market) whether to complete or not. If the
purchaser is a “two-dollar’ company and decides not to complete after all, all that
it loses would be the initial deposit. The disadvantags to the vendor is obvious. Of
course, that is a good reason for vendors to insist on a larger initial deposit, but it

3

5

i

Searches, enguiries and inspections

As in many other contracts, the basic rule in a contract for the sale of i{&m@ w
‘g omitor (let the buyer beware). It is therefore important for the buye; {or his
e it ‘"” he instructs a solicitor before he enters into any agresment (o buy the
Q b carry out searches, enquiries and inspections Qm find out more a@m&f iha:?
o tion of the property to be transferred before he signs any agriﬁsﬁmﬂt %%}%fg
estate agent is engaged by the buyer, such searchﬁﬁi are usz,i%;ziayl <§®ﬁ§5 by“:{h%
ent as he is required to provide the buyer with x;:e'{f;am prescribed ;rzriﬁafmae:s@‘u

ding particulars of current ownership an:c% Sm?s;stmg m}mmb}:&m@s in r@sp?;s;:‘i
he property, the total or entire area comprised in the g}m@p@ﬁ;@ mas year in Wh ich
nstruction of the property was completed, any mﬁtﬁmﬁ/iﬁi‘% on the user of i;m
: perty, the unexpired term of the Government leases, @tcf‘d‘i he buyer sh&:{»u%d still
ake enquiries and inspections of the property and should seek legal a@meﬁr on
w to conduct enquiries and inspections. This, however, does not app@arazg be ‘i?}f,ﬁ‘
s in practice in Hong Kong. All too often eager buyers who are uﬁfamfiiéar with
¢ legal minefield of conveyancing matters will gaﬂw an estate agent W?&Cﬁif}@ Siaﬁ
ill bring them to view the property. If the buyers like the property they WiH sign
rovisional agreement prepared by the estate agent or the m 62310;&%3»&3?&;&'@2“ sale
pared by the developer which, as mentioned @aﬂierﬁ is sfé:f:;n b’ﬁgﬁdmg; in 30m§
ases, a buyer will even sign a preliminary agreement without viewin gwﬁw ’pf::}per{y
as it is let out to a tenant. The buyers do not have the opportunity, and indeed some
£ them do not see the need, to make such enquiries and inspections. In the case of
a first-hand purchase from a developer, often a buyer does na? even g@"{ym %i‘:fgpﬁﬁ‘i
the actual unit he is buying before the memorandum for sale 1s s;gr;z%:é. The buyer
will usually have to rely on the floor plan, the sales brochure, the arc‘,‘hm{immi madgi
of the development displayed at the developer’s sales office, the show flats and his
nagination. Furthermore, the buyer is often required to sign the formal sale and
, urghase agreement within three days of the signing of the memorandum for sale.
There is therefore little time for any searches and enquiries to be made.

s,
ot

- N 3 g bt FOURI I W S S, |
For details on Consent and Non-Consent Schemes, see Judith S8ihombing and Michael

- . e ari 1 R TV smene 13TE
Wilkinson, Hong Kong Conveyancing: Law and Practice, Vol 1, Ch 1V, paras 33-75.
See Estate Agents Ordinance (Cap 511) s 36(1) and (2),

19 This practice has been criticised as absurd by Godfrey J in Toing Lung favestment Co

]
Ltdv Yu Soi Kin [1989] 1 HKC 513 at 515, [1989-91] CPR 377.
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wwwwwwwww 3 S o llar b 9%
5 result of certain misrepresentations on the part of the seiler, he may
he contract and/or sue for damages.”

2.7 While it is true that where the seller guarantees good title? and the buyer

withdraw if the seller cannot give good title later, it may be wise to do these segy

before any agreement is signed in order to avoid potential legal problems, . .
ud Registry searches

¢ will be seen, all deeds, conveyances anfi mi?er ﬁmtm@e@s in W‘fiﬁng mu:ﬂ,
ered at the Land Registry in order to {;hm;m pﬁ%ﬁtli}/ zg&mst gﬁy Sﬁ?@@qﬁ?ﬁﬁi
red deeds, conveyances o instruments in writing.” A search at mgf‘f‘ﬂ“
. will therefore reveal any registered encumbrances on the m‘e}pmyi The
can then make an informed decision as to Wh@thﬁf to buy the pro?@y‘: ’m
ent is required to provide his client with this information before a preliminary

2.8 The caveat emptor rule does not apply to latent defects, so the seller is
a duty to disclose any latent defects in his title; it is the seller’s duty to Provide
good title unless the provisional agreement, if any, or the formal sale and purch

agreement if no provisional agreement is signed, contains CXpress provisions
limit the title to be given,

2.9  Latent defects are encumbrances and any other adverse interests which
prospective buyer cannot discover for himself by a reasonable inspection of ¢
property and cover estate contracts, unwritten equities,” notices served by ¢
Building Authority or Highways Department, restrictive covenants, certain easemen
such as underground pipelines, leases where the tenant is not in possession, e
Patent defects need not be disclosed by the seller, although it is not entirely ¢lg
what amounts to patent defects as there is very little Hong Kong authority on th
subject. Matters such as any visible breach of covenants in the Deed of Mty
Covenant where the property isa unit in a multi-storey building, any rights of wa
ownership and maintenance of the driveway, planning matters and possibly a
illegal structures, any breach of the covenants in the Government lease, etc m
well be patent defects. ‘

cment is signed.
“ompanies Registry searches

If the seller is a company registered under the Companies Ordinance
- h ‘ " o O e ity This is
22), itis necessary to undertake a search at the Companies Registry. This is
e ad = o A ’ ; L .
~wwz any fixed charge or floating charge over the land owned by the company
T o ] L= “ Ry Lot . . N @ . 3’\3
th= canpany’s capacity for execution. These charges will normally be registered
Lot aakif . S A8 2
- Land Registry,

Inspection of property

The buver should also inspect the property camfuifiy to find f}m if anyone
- than the seller is in pecupation and if so whether ii:xey have an interest in “z%;aa
erty. Enquiry must be made of the persons in occupation bihemseiveg and not just
eller If the buyer fails to make enquiry of any occupier other than the Séﬁ?{
has an unwritten equity or who has an oral lease for less th_em three years, he W;%;
sund by the occupler’s Interest. While onwritten equity isa latent ‘defee:ii? and
seller will be in breach of his duty for not disclosing it to the buyez:, ﬁ the buyer
vers the undisclosed equity at this stage, he can avoid a law sa%t‘ E"%a@ E:az»sysf
suld also ook out for any patent defects in the title which are mg‘egastras?@ “‘msn“
a neighbour’s right to walk across the garden, etc. (It seems ﬁ:haiﬂmsga} &;iru&;;z;sz’?s
reach of the Government lease may be treated as latent dﬂefecis;g par '};{Quiaﬂy ifa
ding order has been made by the Building Authority for its removal).’* The seller

2186 Apart from disclosing any latent defects where the seller agrees to give goo
title, the seller does not have to volunteer any information. Even where matters ma
well be patent defects, the prudent buyer should make standard enquiries of tham
This exercise can be the biggest hazard for prospective buyers who have to e

considerable time and effort to gather information which may already be posoessed
by the seller® When questions are asked about the property, the answers the sell
gives must be accurate to the best of his knowledge. If the buyer exters into the

22 Adefective or defeasible title isnot 2 good title. A defective tile 8 either a title which
the seller does not have or a title which is subject o existing neumbrances, A defeasible
title is a title which can be avoided either because of the circumstances of the transfer
(eg fraudulent conveyance or preference) or because of breach of the conditions inthe
Government lease or the Buildings Ordinance {Cap 123} or the Building Regulations.

23 Forexample, Hillier Development Ltd v Tread Fast Lid (19931 1 HKC 285, {1992-93]
CPR 416 Financial and Investment Services Jor Asia Lid v Bail Wha International
Trading Co Lid [1985] HKLR 103, ‘

24 Butsee Gignt River Lid v Asie Marketing Ltd [1990] | HKLR 297, [1986-88] CPR 343,

25 In England, an attempt to solve this problem was made by the Law Society in 1990
by infroducing a *National Protocol” as a result of the recommendations by the Law
Commission’s Conveyancing Standing Committee in 1989: “Let the buyer be well
informed’ (Reports of Conveyancing Standing Commitice, December 1989) at para 33,
The National Protocol is intended to be used in all domestic conveyaneing transactions.
Under the National Protocol, a selfer is required to provide certain standard information
including a series of questionnaires contained in the *Property Information Formy’ and a
‘Fixtures, Fittings and Contents Form® and to provide local searches. For an examination
of the National Protocol, see [1990] Conv 137 {(HW Wilkinson). It should be noted
that the Protocol is only o ime-saving device and does not change the caveat emptor

rulerif is still the buyer’s responsibility to find out any other information not c:werad
by the Protocol. Furthermore the Protocol is only voluntary rather than compuisory.
Misrepresentation Ordinance (Cap 284) s 3(1). i

See Land Registration Ordinance (Cap 128) ss 2—‘-3" ' N o
Wong Chim Ying v Cheng Kam Wing (19911 2 HKLR 233 (CA); Williams & E,r?/fi ;
Bank Lid v Boland {19811 AC 487, [1980] 2 Al ER 408; Hodgsonv 1’3/:’({2:’”%;&“\%_ 1971 grL,z
897 at 932 per Russell LT applied; Kingsnorth Finance Co Lid v Tizard [1986] L WLE
783 at 794, » o
See Giant River Lid v Asie Movketing Ltd [1990] 1 HKLR 297, ?1’198{}5%8} g ?‘%’2 :")4;:
But ses Bur Chung Yin v Billion Extension Development Lyd & {!nof' §,}Sf'§?!§ 1 i'-i.i}iw
531, Knowledge of an illegal structure does not ipso facio C(S?Sﬂi&ﬁﬁ waiver or gg‘vi‘
tise 1o estoppel: Giant River Ltd v Asie Morkering Lid [1990] | HKLR 297, [1986-88]
CPR 543,

66 &7




! Stage Two: Contract
Sale of Land o

- s obviously important for the buyer’s solicHors to ensure that this @sg
s S1y Hnp o . TR isional
and It and purchase agreement is inconsistent with the provisional
¢ if the sale and purchase ag NS aiver would apply.
e usual contractual principles on variation and walver would apply.

is not obliged to disclose these patent defects to the buyer. Inspections of bro
are normally carried out by the buyer himself with perhaps some ad

vice frg
solicitor, if he has instructed one, on the matters to look out for.

the

does not sign the provisional agreement, the seller’s f‘%‘i’ﬂiC({f}?i‘ﬁé
v gwmﬁﬁy e nd nurchase agreement in thelr standard form contract, or i 2
djf i:ii;iﬂiﬁgvthe r@(;s.isit@ terms under the Cmse}{& or N@g{?@(m@ﬁ%
e form of Form 2 in the Third Schedule to the m:«me?fammg angd
o e fmga 219) containing the conditions in Part A of the S@mz@
{?én?ggiéayaiém and Property Ordinance (soe the end of this »ﬁmpﬁer%
S by 37 s the comtract
aoaat £ these. or in an apen contract.”” As will be seen, the mmszi‘g
ﬁzﬁ‘}gjjﬂg Si;? formal saif and purchase &gfﬁgmi’:ﬁt*% muﬁi fiﬁrz?é;/ ;«Z;ﬁ
miaﬁti&s. The buyer’s solicitors should check ‘th§ d:sait Bc:»:f«m;iug z; dm%*
guifies concerning the draft contract or wggesﬁom 1{»3,%@?} am e {Z‘ M
 solicitors will then reply to the enquiries and submit two copies of f
s — yer i h with the seller’s replies and the
d draft contract. If the buyer is now happy wiin t et
1ad dra’ contraci, and the pre-contract searches, @nqumefaﬁ x Inspections,
ﬁ? d i1l return a copy of the draft contract to the seller’s solicitors. 1 Ea@«*
. fgh\:; fix aziata for the exchange of contracts whiebiviiﬁ s';'f?a’%? 2 ifzgiﬁ%g
e hin. Where the buyer uses the developer’s sohczmz‘?? the solicitors
}i;izﬁ?sﬁé aﬁd purchase agreement which will be signed separately by
ver and the developer.

2.14 It is also advisable for the buyer to commission a structural survey
property to be bought to check for physical defects or illegal structures o
differences from the Government lease. In practice,

many house purchase
financed by lending institutions which will instruct a surveyor to assess wheth,

security offered is sound. This will have to be paid for by the buver and the &
will usually be reluctant to commission his own additional survey, If the surve
negligent in his assessment and report made to the lending institution which
finance the purchase, and the buyer subse

guently suffers loss, the SUrveyor ¢g
liable to the buyer!

(d) Drafting and approving of contract and checking evidene
title

2.15  Having made all the relevant searches, enquiries and inspections, ifthe by
is happy with the property on offer and agrees to purchase it, the estate agent w
draft the preliminary or provisional contract. (if the buyer has signed a provisio
agreement before any searches etc, which is often the case, then such searches, ¢
mentioned above and any requisitions are nommally carried out after a formal sale a
purchase agreement is signed).” The estate agent usually acts on behalf of both
seller and the buyer, especially in the sale of first-hand property where the selleris #
developer. The estate agent normally drafts a provisional or preliminary agicime
in his own standard form. A prudent buyer should not sign the agreenient befo
seeking advice from his own solicitors. However, in Hong Kong, the buyer oft
signs the provisional agreement before mstructing a solicitor to handle tie formal sa
and purchase agreement and assignment, As mentioned earlier; such a provision
agreement tends to be binding as it contains terms which inditete 2 clear intention
be bound. ™ If the buyer signs the provisional agreement, the seller’s solicitors w

draft the sale and purchase agreement along the lines of the provisional agreemen
The buyer’s solicitors will request from the seller’s solicitors the draft formal sa
and purchase agreement together with the title deeds™ or a certified true copy

them.” The sale and purchase agreement must reflect the terms of the provision

Stage Two: Contract

: . oo
(}n the exchange of contracts, the nbuye? is mr.maii}/ ;réqggmé mﬁg;@j
it éf the purchase price if he has paid 1% deposit on S}g?ﬁzfpz i}}; %@g
’ ent, or 10% if he has not.”® Once ﬁm cﬂmra,c@ are ﬁxchane‘; , (b i&;;}
d %rreweably (if not already bound by a provisional agreﬁ?ymj ;ﬁﬁ ; i;;

to proceed to the completion of cgzztzag:ﬁ; w:her@by the }ﬁ?& f@}‘z‘:ﬁ @;; be
yéci or assigned. A buyer who buys from the ueveio?@idf)e& fmfgg gm;‘/@:;
rther deposit when he signs the sale and purchase agr@;nﬁ?ﬁt‘ :i ;g} élg e ;;
to pay stamp duty for the purchase. The agreement will specity ste

et vl 3 1111 o Py el By t} s
any document that relates exclusively to the land and is reqpsred 1o bf,vp;_: @dw&} @ t:;:
seiler é’% proof of title 1o that land under s 13(1)(a) and (¢): Conveyancing ana Property
inance (Cap 219) s 13A (added in 2008)
Ordinance (Cap 219) 3 13A(a ; - oo 10951 PR
See eig Kezz(ng Shiu Tang v DH Shutttecocks Lid [1994] 1 ﬁ{{,(i 286 | 3@)@ /1 9;;3: iii g
;ﬂ% For more details on variation and waiver, see GH Treitel, The Law of Coniroc
10th Edn, London: Sweet & Ma il 1999) at pp 97-113. )
10th Edn, London: Sweet & Maxwel : : U,
gn éng’i;ﬁfi it is a common practice for the parties to adopt the Standard Conditions of
£ 5By KR A .
le (Sth Ex 11) with perbaps s odifications.
Sale (5th Bdn, 2011) with perhaps some 0o RRTR
I zhe( total deposit paid exceeds 10% and is unmasgnablegi L:?ﬁhht, Vi}ijajzfﬂi}:ﬁi
S | Kiu & Ar Wong Mei Yin [1997] 1 HKC 288. But if there are excephion
Sung Wai Kiu & Anor v Wong | KL fthore are exceptions
i justify a higher { deposit, it would be considersd reasonan
circumstances fo justify a higher amount o , , it woul consideredreasons
Ching Pride Investment Lid v Silverpole Ltd [1994] 2 HKif, 341 ;Q&} I3 ?@; i &d;(;:
20% on 2 sub-sale was held to be reasonable. For a sg@c&ni:?mvlreyf)f t:e.,s;z;; \{{
see Polyset Lid v Panhandat Lid {20021 3 HK;RD 319, (2002) SHKCFAR 234 (C
where 2 deposit of 35% was held to be unjustifiable.

3V Yianniv Edwin Evans & Sons {9821 OB 438, Smith v Fric Bush [1990] t AC 831
32 The buyer’s solicitors may do a simple search at the Land Registry just to confirm that
the seller is indeed the legal owner.
This is s0 even i the provisional agreement calls for a formal agreement to supersede
it: Yiu You Ping v Fong Yee Lan [1992}1 2 HKLR 167 at 174 (CAY; Chan Yock Ewong
v Wong Hee Mao [1962] HKLR 480 at ABT-492; Branca v Cobarro [19471 1 KB 854
followed, ‘
34 Lee Kenny & Anor v Wong Bwok Yan {19941 2 HKC 309,
Unless the contrary intention is expressed, a buyer of land shail be entitled to requirg
the seller to deliver to him, for the purpose of giviag title o that land, the original of
{a} the Government lease that relates exclusively to the land, if there is one; and {b)

L
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. .- Stage Two: Controct
Sale of Land stage 1 ’

i

completion®and time is often made the essence of the contract by an express 4
of the agreement.” If the seller later changes his mind, the buyer may seek an g
of specific performance compelling the seller to carry out the sale.” Ay ords
specific performance is often made almost as a matter of course® {(because, |
being unique, monetary compensation will not be an adequate remedy) provideg
buyer can establish that there is an enforceable contract for the sale of land ang
has given consideration® (because equity will not assist a volunteer). Alternativ
he may choose to simply sue for damages or, if time of completion is of the essen
rescind the contract on or after the due completion date. Likewise, if the buyer |,
refuses to proceed with the sale, the seller may keep the deposit and sué him
breach of contract.* In respect of any question arising out of or In connection w
any contract for the sale or exchange of land, the seller or the buyer may apply ¢
the court, by petition or by originating summons, for an order as appears just to th
court.”” For example, the court may order the refund of deposit if the contract vy
induced by the seller’s representation.®

contract for the sale of land can be ;:na:;ﬁszéamzly, It caﬁ} be mai‘ifr; in ihz
, a5 any other contract. However, under g@@tmm 3 {ﬁi ié‘g@k (f«:,}meya?ﬁ?% %ﬁig
Ordinance, 2 coniract for the sale of land h@ :m be In writin g ej" wx‘ a,,,}m:

randum in writing or supported by a suﬁmgm act Q;f part pbz:f@?mfg@ii
o it is unenforceable by action.* Thus, although a purely oral contract is a5
written one, it will be unenforceable.

Conveyancing and Property Ovdinance
3 Contracts § i iting

and Contracts to be nwr 4 ‘ L

&g‘oct iy section 6(2), no action shall be brought upon any conty act for the sale or

i%i; diiﬁosi‘ti(‘m of land unless the agreement upon which such action is amv:ghtﬁ or

e :’ﬁ;:mcrandum or note thereof, is in writing and signed by the party to be charged

by some other person lawfully authorised by him for that purpose. o

h’gy section applies to contracts or other dispositions whenever made and does not
g e ) “ $ag b he eonet

’ ‘ ; 1 i b} 1 i i e taw telating to part performance or sales by the court,

2.18 For a contract for the sale of land to be enforceable by legal action, certai affect e Taw relating to part perft §

formalities must be complied with under section 3(1) of the Conveyancing an

i 3 rides e secti s not affect the law Fﬁ‘}ﬁﬁﬁg 1o part
i ’ ‘ Lt {25 YQVT&@LS {%lﬁf ﬁ’iw sectinn d(}@b NOLE
§' 1 {}; ST t}f {)fdlﬁaﬁcﬁ.é7 Sﬁ 00 L4 p

nance. Thus, part performance, which will b‘@ disa:uss:ed %afsiow; ca}‘% Eﬁu; wm;,af
alternative to section 3(1). Section 3(1), which @;ﬁa;mih@y reqzxzixaﬁﬁ;giaéi ;ij
12 and signature, is expressed to be subjlﬁct to section 6@@}}- U nder.56g¢§?? ai 2),
mg in section 3 shall affect the creation b}/ parol of leases tzzszﬁg effect in
sion for a term not exceeding three years (whether or m% the lessee m gwm
(o extend the term) at the best rent which can be reasonably obtained Wg)ﬁw‘sui
smium. In World Food Fair Lid & Anor v }fi'z‘:mg Kong f(ﬁ{ﬁnd De:e‘zjffapé?zm@
#d the Court of Appeal held that there were suﬁ?{mwm acts @Tﬂpai‘“?‘pﬁi wmie‘imie
d thus it was not necessary to consider whether the aﬁ?gﬁ{i i:h;ee}vea‘r iisf;sju iv;
ng effect in possession’. Neve@ﬂheiegsg Cheung JA referred to defence counsel’s
missions on section 6(2) as follows:™

39 Under the Standard Conditions of Sale in England (5th Edn, 2011 Condition. 6.1
completion will normally take place within 20 working days of the exchangs o
contracts.

4G Under the Standard Conditions of Sale in England (5th Edn, 2011}, time is not s
essence of the contract, But a party may, on or after the completion date, give notic
to complete making time of completion of the essence of the contract {Condition 6.5,

41 In Sincere Union Development Lid & Anor v Hansun Favestment Lid 1200874t
351, sub nom Hansun Invesiment Lid v Sincere Union Development Lt j2008]
HEKLRD 442, the remedy was denied to a buyer who failed to take anv steps to pursH
specific performance for more than 30 months after the completion date, The fact tha
the buyer persistently called for the return of the deposit was held“o.be *the antithe
of keeping the contract to purchase alive’ (at para 49}, ‘

42 Patelv Ali [1984] Ch 283 at 286G, Graham v Pitkin {19920 1 WLR 403 at 406D (PO)

43 Hallv Warren (1804) 9 Ves 605, 32 ER 738,

44 Seeeg Union Eagle v Golden Achievement (199712 WLR 341 (PC). 1

45 Convevancing and Property Ordinance {Cap 219) 5 12. “The legislature intended to
give the Court a very wide power fo order any velief as it thinks fit after considering all
the circumstances of the case’: Lai Ke Bin v Capital Project Development Ltd [2009]
FPHEC 93, [2009] 2 HKLRD 49, at para 4.

46 Wide Link Lid v Tam Sing Cheong & Ors [1999] 3 HKC 405,

7 This section is atmost identical to the repealed s 40 of the English Law of Properiy

Act 1925 which applied to contracts made before 27 September 1989, Section 40 was
repealed as 5 result of the English Law Commission’s recommendations: see Law
Commission, Transfer of Land: Formalities for Contracts for Sale sto of Land (Law Com
No 164, 29 June 1987) at paras 4.10-4.11. Contracts made on or after 27 September
1989 are governed by s 2 of the Law of Property (Miscellaneous Provisions) Act 1989,
which provides that a confract for the sale or other disposition of an interest in land must
be in writing incorporating all the terms of the agreement signed by both parties. The
terms may be incorporated in a document either by being set out in it or by reference
to some other document. This section, however, does not apply to a contract to grant

~counse! for the defendant argued that the plaintiffs cannof avall ‘ilzeri;.%sizrjs (;s‘
562y because the plaintiffs were not ‘in pesses:sgm" of the §<;=f.se aﬂd”ﬁ;?m case C!,, ‘sz;,;
v Tower Hamlets London Borough Council {19961 3 WL}‘L 3 17 was gsh@ﬁ BQO&, e
One of the issues is whether the lease in question was twié}m s :té»{ 2y of the iﬁ‘i/:r of
roperty Act 1925 which is the equivalent of our s 6{72}5 In mjnccsse th{; Lfm;;dgriz
o 4 September 1975 informed the tenant that hevwas ‘prepared w» grant i u Wjaiﬂ:
4 tenancy to coramence on 29 September 1975, The fﬁ?}ﬁi&‘i agu,cd m‘ahda: by fi;u
terms imposed by the landlord and moved into the premises on 29 September 1973,

alease taking effect in possession for a term not exseeé%ag mz’fza-; Jcaz‘i cﬁ mu best f@ﬁx
reasonably obtainable without a fine. For an analysis of s 2 of the %;9 Act, smz Goo
atpp T8-90; [1989] Conv 431 (PH Pettit); { 3989? 105 %QR ‘{RE.", r;nz’?;id ;.gw
The origin of this statutory requirement as to written widen@ is thz:qmgg?h fiiiwci
of Frauds 1677 s 4. The purpose was to prevent fraud and perjury by false allegations

of contracts. . S v Edeme
“The restriction in s 3(1) is subject to 5 6(2)": ?fbrigf Food Fair E:;fd & Anorv Hong
Kong Island Developmeni Ltd [2005] 1 BKC 594 (CA) at para 102. s
20051 1 HKC 594 (CA) {reversed by the Court of Final Appeal on other grounds).
Ibid at para 104,
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Trusts

held on trust, but also to the study of land law in relation to convewami;
mﬂw?yaméﬂg is land law in practice. The conveyancers are Qﬁﬁn’,émaemij
question of how the beneficial interests behind a frust are enjoved and hou
can %;é, protected when the trust property is subsequently assigned fo g GW
:@d likewise whether the purchaser is able to take free of the beneﬁ{:ia}p?m
?‘}"sus aﬁé the various trusts we have seen hitherto can be classified, in?ﬁnéﬁﬁd
the point of view of a conveyancer, into strict settlements, trusts for §aie a ;
%TL?.S?‘SM A strict settlement, 2 trust of successive interests, is governed s‘};ﬂciﬁ -
a‘hg Settled Land Act 1925 (UK) which gives the tenant f@f life fhe ieg;E es:%
wide pz‘fwms of management. A trust for sale, which can be f:mp?o}/éd &ith
successive or concurrent interests, gives the trustees the legal estate and imn.
duty on the trustees to sell. A bare trust is residual and does not rﬁquif@ th .
to d@‘ﬁf}yzhmg. It covers only cases where the legal estate is held by é t‘ms: :
%issneﬁzcmry., Since | January 1997, all trusts are to be treated in the same ;ﬁf
frusts of Land and Appointment of Trustees Act 1996 (UK) pmhihﬁsﬁ:s cay
of mwaswist settlements, and all trusts for sale and bare trusts are i"@nv;rtrz
anew ?f@rm’m" “trust of land’. In other words, where a trust is newly ;’ma‘;eg
for S'azzfseﬁs%va interests or concurrent interests, the Settled Land Act 1923 §
pm‘vzs;ﬂnj in the Law of Property Act 1925 (UK) relating to trusts fﬁr‘sa}es
i;; :jgz%jg. ?Z?}iiig iiz ;:;s;egj;;i g‘ej'ers"}ed‘by i;h? new pmvisig@ in the 1994
hus, in i, except existing strict settlements which are still governed b
Settled Land Act, there is only one type of trust which is known as ‘“trust of I

Trusts and Co-ownership

Ownership in an estate or interest in land, for examp e, a lease, amortgage, an
\ent and a covenant, can be held by two or more persons concurrently. Where
re two or more legal owners, there is a co-ownership at law.! Where there

or 5012 beneficial owners, there is a co-ownership in equity. In the case
wnership, ie where the land is held concurrently either at law or in equity,
i ~fien a difference in the legal and equitable ownership, so the legal estate
1 held on trust, The legal owners are the trustees and the beneficial owners
-neficiaries. The trust is often expressly created by the assignment or a frust
ent, or may sometimes arise by way of a resulting or constructive trust.”
trust, however it arises, upon which the land is held is either a bare trust or a
for sale. As a trust is a bare trust if it is not a trust for sale, it 13 easier to start
what a trust for sale is. It is important to identify whether a trust is a trust for
o+ hare trust because there are some differences in the way in which the land

be dealt with.

4. M? “ In Hong Kong, there are no equivalents to the Settled Land Act 0
pf;(}ymm@ﬁ; relating to trusts for sale in the Law of Property Act, except the defin
of “trust mr: sale” in the Trustee Ordinance (Cap 29). But ss;@cessive intereaty
concurrent interests, as in England, must exist behind a trust. Such a trust *ﬁ 1 )
often does not, expressly impose a duty on the trustee to sell the zanﬁ_ al g;t; is :.\‘g \,
by the Trustee Ordinance > - HIC land anddseove s for sale
Under section 2 of the Trustee Ordinance {Cap 29), a trust for sale “in relation
d, means an immediate binding trust for sale, whether or not exercisable at the
uest or with the consent of any person, and with or without power at discretion to
toone the sale’. This is identical to section 205(1){xxix) of the Law of Property Act
 (UK). ‘Immediate binding trust for sale’ means that the trust under which the
ses are given a duty to sell must take effect immediately and not in the future?
ist o sell the property at some future date, eg ‘to A in fee simple but when X
ns the age of 25 to sell and to hold the proceeds upon trust for the residuary
_is not an immediate trust for sale. What is required is that the trust for sale
ake effect immediately, even if the sale does not take place immediately.

g

 Note, however, that where there are more than four legal owners holding the legal estate
_ onteust, no new legal owuers can be added: Trustee Ordinance (Cap 29) s 36(1). If th
land is held on trust for sale by more than four legal owners as trustees, the first four
named shall alone be trustess: s 36{2).

See Chapter 4,

_ Re Hanson {1928] Ch 96.

Lt
L
[

For an example of a vesting order under 5 45 of the Trustee Ordinance (Cap 29)whe
;ﬂ;s fruicmg mc}c; a resulting trust cannot be located, see Lam Tar Choi v Chan Sl
{2000] HKCU 866 (HCA 4101/2000, 3 November 2000, unreported)
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Trusts and Co-ownership

Co-Ownership

Indeed, trustees for sale are frequently expressly given a power 1o postp
3 £, 1

N - - T g R T At et

o 4 b - SY- i e atetn aualy Wi 43

s common today for a couple to buy a flat in their joint names. Usually there
Such a power will not prevent the trust from being a trust for sale.

ress duty to sell so that the property is-often held ona bare tm% Bm‘ ii'?;@
old on trust for sale, the trustees for s;a,§§ must sell the %z}mi ii‘ziafﬂ?d‘}%ti?i
a&‘;s normally within one year of the creation of ﬂ*i& frust, ™ wﬁi?sg "S_”iﬁ’:i‘x;‘ ;@, 2
, postpone sale. If there is a power {0 postpone saie, and i?}@§@ is @0}; = f;iﬁ
tee t};e power can only be exercised umﬁmmuﬁ@iyp Because the iﬁng; :3’_,.3 ije
'{f: all the trustees as CO-OWNETS, the assignment must 2‘?6 @nga';ute?iu ) @ | fai
é@ﬂ the entire legal estate. If they cannot reach a :mammaus‘ uef:;s;isgjgfj‘:
1o sell the property or to retain it, the ?rgpsrty a'zmszvbe sold u:ﬁ xfg;}?‘ ;/.;y af
postpone the sale. This important prmc;p%e was laid dﬁwra; 1;1 e ! iiy(gw
to sell overrides the power to postpone sale. In the caseggf a e:am ﬁrj\ji , the
do not have a duty to sell. They may sell the property if they 3?’@ m}« er:; fi
{ sale expressly by the trust iﬂstru;nsr}i, if they do not ha "e :} pi_m c.; g ?%:;;
fﬁiey wish to sell, they will have to apply to fi}s Cﬁuiﬁﬁﬁéﬁf Se%,ﬁfﬂ; Géf { g
¢ Ordinance for an order to approve the sale.' But if all b;&ueﬁamuzb of zi
in the conveyance, such an application to the court would be unnecessary.

3.3 The trustees must, of course, be given a duty to sell* and not 2 mere 5o
sale. The trustees may be given a power to postpone sale, or they may be as
obtain the consent of X before they sell.’ If X refuses to consent, the trusteeg
person beneficially interested may apply under section 56 of the Trustee Ohrdi
to the court for an order for sale.

5.4 If the trustees are asked “to retain or sell the land’, then it depends on
the court construes it having regard to the general intention of the settlement,
Intention is that the land should be sold it will be regarded as a trust for sale s
land should be retained then the settlement will be a bare trust.”

5.5 Note that for a trust for sale to be created, the trustee must be given a d
sell with or without a power to postpone sale. A duty to sell can only be i
expressly; there is no implied duty to sell.® (One exception is where a perso
intestate (ie without a will) on or after 7 October 1971° where his estate isto
held by the personal representatives on trust for sale under section 62 of the Pr
and Administration Ordinance (Cap 10), ie the personal representatives are g;
statutory duty to sell).” So a trust for sale must be expressly created, and in

Kong this is rather rare in practice.” Likewise, a power to postpone sale cag .
be given expressly. There is no implied power to postpone sale,

1 ceciding whether to sell, the trustees for sale do not mv? o c&niu?z &“ﬁ
ciavies or obtain thelr consent unless they are expressly reqmrié hy t“e rvs;/
aent 1o do so. It is common for a testator or seu}@r who has kjh Ei is gaﬂpzré
his children on trust for his wife who lives in the pr{}pﬁﬂtﬂ:y.,ia itipm@: ©
ly that the property cannot be sold w'ith@m’thqe consent of ’mg w;%e imsz wi
wish to continue to reside there. The beneficiaries whg are m'ﬁ;i;’ﬁgg arti ar ©
ether absolutely entitled to the property, may act mgaﬁwr o é;aii@ci %ﬁ;ﬁfmei
16 to deal with the trust property in a particular way. The position is the same

. case of a bare trust.

(b) Co-ownership under a trust

5.6 Before we look at the substantive law of co-ownership, it is impori
understand the conveyancing aspects of co-ownership under a trust for sald cea
trust because in practice cases of co-ownership also often involve the Fansfer
ownership and third party’s rights,

& frustees for sale, or a bare trustee who has a power o sell, may sell the
perty either by public auction or by private contract.’®

Ifthe trustees for sale decide not to sell the property, ‘%hee beﬁeﬁcia;:’y may be
ed either by the trust instrument or by the trustees to be i ggz@ssegsm} z}i’ ﬁze
ft}’ as he only has an interest in the pr@ﬁeecés :a:mé,ez‘ the d;oci‘rme i}f g:afgafaxzi)g
elow).!” In the case of a bare trust the beneficiary has an inferest in land and so

4 This means that in Hong Kong only an express trust can be p (s for sale, An impl
trust or constructive trust must be a bare trust. This is onerecson why trust for sal
not common in Hong Kong. ‘

; e . e aTy i s from the property may
5 Re Wagsiaff's Settled Estates [1909] 2 Ch 201, ght to possession. If he is not in possession, any income from the property may
6 See eg Re Jokmson {19157 1 Ch 435,
7 Cf Re White 5 Settlement {19301 1 Ch 179, T ) o max
8 Under the English Law of Property Act 1925, in certaln clrcumstances, a duty fo See Re Petrie [1962] CL 355,

was impled on the trustees for sale. Singe 1 January 1997, all existing and new fru
for sale are governed by the Trusts of Land and Appointment of Trustees Act 19
(UK} which gives the trustees a power to sell or to postpone sale. For details, see O
Chapter 13. ;
9 Where a person died before 7 October 1971, thers was no statutory trust for sale,
the administrator had the power (o dispose of the deceased’s estate at common fa
Lo Fook Cheung v Law Yun You (19811 1 HKC 429,
10 Another exception in equity is that partnership property, on death or dissolution, ish
on trust for sale: Be Land Registration Ovrdinance 128} sub nom Re an Applicath
by Lo Ling Leung-chuai [1980] HKLR 910 at 916-918: 4-G v Hubbuck (1884)130Q
275 applied. ‘
IV Avare example is Lo Fook Cheung v Law Yun Yau (198171 1 HKC 429,

19431 Ch 302 . ot 2 TRLR 11
For example, Kwong Suk Chun v Wong Fung Ming {19891 2 iHE&L 1ha. -
In England, there was a duty of consultation under the Law of ?r{}paﬁ}f A(fi i‘}»ZS‘ in a:m
express trust for sale. Now under the Trusts of Land and App@zmmeﬁ of T ;'s:isuz% &Wi
996 (UK, such a duty applies 1o both express and implied trusts of tand. For details
se Goo, Chapter 13.

Trustee Ordinance (Cap 29) s 13, o N
Re Bagor s Settlement (1894) 1 Ch 177 at 180, Re Earl of Stamford and Wazﬂmz: 31
119251 Ch 162 at 171 (1955) 19 Conv (NS) 146 at 147 &‘,R {‘,mﬂe} %L{f 61§Q :\ﬁm/
(3rd Edn) at pp 661-663. But see also Bull v Bull {19551 1 QB ?34; ff@ﬁmms & é}; -
Bank Lid v Boland {1981] AC 487 at 507B-D, 510G, S11H; City of London Building
Society v Flegg [1988] AC 54, [19871 3 ALLER 435 at 433,
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, Tvpes of Co-ownership
e J ]

Co-Owier,

e o land or interest in b This
cder which could only be Imposed on land or interes §L i;ﬁ}&nﬁiﬁﬁ:
. House of Lovds in Willioms & Glyn's Bant
% the House

be invested and the income from the investment can be enjoyed by the he
or accumulated. Likewise, if the property is sold, the progeeds from the

be invested. If the beneficiary is entitled to the distribution of the proceeds
call for its distribution.”® ‘

ing o ; *.

nking was disapproved by the P F
‘d:ff siowever, in City of London Building Society v I'ie

ggﬁ}ﬂgd o the direction pursued in frani Finance.

th conflicting dicta, the precise status ofthe fiﬁﬂi!‘éﬁ% is zmwg;im : Et;aizﬁ; ;
- the court will in general apply the @oe’mn@ unless f‘:/i i;; i;«;. ;3%5
~articularly where the issue concerns whether a pumh%g rimj ‘ i{; uste :
. ke free of the beneficiaries’ interests or not. Under the doctrine, as thf
aist’ainier;sis are in the proceeds, the purchaser f:fioas m?t h;%/f: Lfi wmr} i‘{;@:ﬁ;
osts. So the purchaser does not have to ‘rfn:qmrf: r}i@ bﬁﬂ@ﬁ?ﬁa?”? ) 3\; ni
14 . even if he is aware of the beneficial interest.” As Jong as he pays the
- Iam; 5;:; ;i! the “t;mmes for sale, he can overreach the henaﬁ:&iai mﬁez:@s;t
= S? 3@ bare trust, if the trustee has the power of sa%a when be exercises
. {i chaser will also be able 1o overreach. But if the trustee does not

, ﬁfﬁiiiﬂﬁ it vwi!’i he a breach of trust for the trustee to sell. Further, ﬁ*}é
;;; iw an iniér@st in land which can bind the purchaser Wi ‘z:S:i {hip:‘?ia;z
= garling. So the purchaser who ?ms actual or ceamﬁrs,;w:w%: 1:; 55 0
.1 interest must require the beneficiary to consent {0 or join in the saie.

3.11  If the property is not sold because the trustees for sale {or the bare
want to lease the property or mortgage it to raise money for its mainte;
improvement, they must apply to the court for approval under section §
Trustee Ordinance unless the powers are expressly given by the trust instp

5.2 1Inthe case of a trust for sale, as the frustees for sale have a duty 1o sl
treats as done that which ought to be done, T hus, from the date of the trust &
the property is notionally regarded as being sold, and the beneficiaries
converted into the proceeds of sale. This is known as the doctrine of con
Thus, the interests of the beneficiaries under a trust for sale are in the pr
of sale, not in the land itself even before the land is sold. Whereas in the ¢
a bare trust, as the trustee does not have a duty to sell, the beneficiaries’ iy
are always in the land. This is important because in some cases certain staf
provisions only apply to land or interest in land but not proceeds of sale. Fore
section 3 of the Conveyancing and Property Ordinance ( Cap 219) provides
action shall be brought upon any contract for the sale or other disposition o
unless the agreement upon which such action is brought, or some memorand:
note thereof, is in writing and signed by the party to be charged or by his | ;
authorised agent. Land, as defined in section 2 of the Conveyancing and Pr
Ordinance, does not include proceeds of sale. So prima facie, an agreement
beneficiaries of land held on trust for sale to sell their beneficial interests j
caught by section 3 ofthe Conveyancing and Property Ordinance since they
have an interest in land but merely an interest in the proceeds of sale. Or the.
hand, where a beneficiary under a bare trust agrees to sell or dispose of his be
interest, such an agreement will be caught by section 3, Why should the agree
by a beneficiary under a bare trust comply with section 3 when.ihe agreemer
the beneficiaries under a trust for sale does not have to? Tuiss illogical. The
England, the court, when faced with 2 similar problem uner the repealed sectio
ofthe Law of Property Act 1925 (which is identical to section 3 of the Conveyan
and Property Ordinance) ignored the doctrine of conversion, and held in €o
v Critchley™ that for the purposes of section 40, the beneficiaries under a trus
sale had an interest in land.

{ the property is sold by the trustees for sale, or the bare frustes, as long as
‘ y PN TP | e »;‘g @t
haser pays to all the trustees for sale or the bare trustee he does not have to

at the proceeds are applied properly.”

e oy
n the case of a rust for sale, the purchaser @u%ﬁ; however, mi’fs;i si;; ;ﬁait:
a5 not come to an end; ie the trustees are sﬁ%i T,mider a d;u‘ty ?@ sell. ! { ;, ;mé
; hagcome to an end, for example, the i:a@neﬁcxaraesz sui jurgs.,'h?w:ns:f m ‘
tees not to sell, the trustees would not be able to sell. Tha.pum}ai@zj ﬁa 3 ﬂ;ﬁ
hether the trust has been brought to an’enld‘ Oue way 0§ g?tiz%g;g;f:h;a;
to require at least one of the beneficiaries to cm&;eﬁf: {;J the ‘c«i e;; e@ o
trast for sale has not been unanimously terminated by all beneficiarios of

+ o - in ecty, th
Where property is held on trust concurrently either at law or in equity, rg:
rrent Gwneréhip may be enjoyed by the co-owners as either joint tenants or

313 Infrani Finance v Singh,” the En glish Court of Appeal reverted to the doc
of conversion and held that a co-ownership in a trust for sale could not be su

9811 AC 487 at 507E. ‘ Lond Ol
198713 ALLER 435 at 443g, 443), per Lord Oliver. e e ol
‘%nEﬁé‘iand. it is only necessary for the purchaser to pay to two trustees for sale, or
trustees of land, in order to overreach. e e e e
- ’ ,\ - Ts LR T8 2 this is 8 case o
19 [1955] Ch 431, CE Kingsnorth Finance Co Lid v Tizard {1986] 1 W El;;;R é?iﬁ??ﬁxi@t :éaid 1 two
20 [1971] Ch 59. In Kung Wong Sau Hin v Kung Kwok Sun & Ors [1985] 2 HKC st for sale, there was no over ‘“@?‘f?ﬁf ""’f ;%ﬁiﬁ}lﬁg was therefor g;vgjrm?d

Demuty Judge O'Des held that a joint tenancy under a bare trust s clearly an inh ‘t‘fustﬁes, gﬁd ii%(ii av {casa of bare trust without pc ; s

chargeable by a charging order under s 20 of the High Court Ordinance (Cap 4} 20 the dﬁc‘tﬁ:‘mggi ﬂO’ilC@\: 20115

the charging order can be properly registered under the Land Registration Ordin :imstcs Ordinance (Qa? - 3 s

(Cap 128). See Re Patten (1883) 52 LI Ch 787.

18 Thisisthe arca of trust law on trustees’ powers and duties, For details, see HG Han
and JE Martin, Modern Equity {16th Bdn, London: Sweet & Maxwell 2001), Chapte
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Topes of Co-ownership
P s ivpes of Lo-0 2
Co-Ownership e

tenants in common.?”” It is important to differentiate whether the CO-0wn
their interests as joint tenants or as tenants in common because of th
survivorship in the case of a joint tenancy.® An example is the case of ¢
v Greenfield ® A dwelling house was bought by the defendant, D, ang
tenants, as a residence for themselves and their mother. Later the meth
The defendant and his wife then occupied the ground floor and A and his
plaintiff, occupied the first floor. Later A died, A’s wife brought an action
declaration that she was entitled to half of the beneficial interest in the hou
defendant counterclaimed for possession. Here, because D and A held a3 ba
Jjoint tenants, when A died, his interest went to D. So A’s wife was not en
anything and D was entitled to possession. It would have been different if
were beneficial tenants in common. ‘

« e cannot pass by will

z

Figure 1

at if two or more joint tenants died in circumstances that made it ui}&:e; a?;ﬂ
1] 1 3 ; . N operty
h‘ﬁg of them died first? Under section 11 of the Convey gncmfg aacﬁi Pr ; e oy
e de e < ed in order of seniority and
e presumed to have occurred 1 ity ar
.= the deaths are presu d r of seniorily a0
e@’ the younger shall be deemed to have survived the ;i,dcr. 1 hi; er
- i ~5 184 of the Law of Property Act 1925 (UK). In Hickman v :; Vi};
X s i ) N “ L5 LTI T K ﬁ
.‘nm LC said that section 184 had no application if é,ﬁi; z‘aéev?m ;i e
. ‘ % However it is virtually i sible to be certai
51 sous’ .2 However it is virtually impossiol
olutely simultaneous’. ‘ bl to be certaln
ab;zmany%eiﬁgi cease to breathe at exactly the smaefmmcm c;ii}miyséb%?
2;@ of the House of Lords held that section 184 applies unless it is possible
: - £ yepy 36
for certain who died first.

{a) Joint tenancy

S.18 This is a co-ownership where all the co-owners own the entire estat
they own nothing individually® Any reference to ownership in specific share
example ‘to A as to one-third and to B as to two-thirds’, negatives the exister
a joint tenancy.™

S6

.,;,, 5} Ej;@f& are iw(} ﬂ\hagﬁf. R. ;Sﬂ'cﬂ 0{ g‘nﬁ’ﬂt t@'l ney: ( }j N j
3 Y i SIVES {‘Egh{ Qfgivu vi&‘@f&h;i; (U} }%g‘ aeores :.?,,,g(jg} AT i{? ) } ‘ :
' o 2 i.'a b I Sl%ﬁgu
.At COImg Hon ia‘m as 8 oo i}?a} 3y OF €01 ;?{)1 atx‘{;‘”ﬂ can never lf;j«, was Hﬂ% 08 &
4 . . v . ‘i )4
¥ o7 SUIviIvOr bhé” t £ at@ thet égi e a (ﬂﬂg}aﬂy Qaﬂﬂ@é E;ﬁ/ a iC ﬁi{
\ { ) ¥ & 0}) ‘ 5 i $) v
'1ghf f N «! f o a ;s ,h - }) i o~ OTaTIoNns g
i as moeenyes ent 1oy oot p ratlons, sueh as AANE COF p 3 &E
o ; ’ . O 1 o v 1 ¥ 5 4 in
‘ i b gHiS%ﬁQb i i{?” ig tr ust SEIVICES. §§ ine ¢ )}g}@ ALl ﬂ(}t E%@id as
e . ) 4 SIS §; jﬁ/' {)f 31 'gi. ﬂf‘
L kS - : & (=] h
L ’} i i ,h,\‘ 3 5 P A 5y ¢ o f ot tey it ol ny
o Eﬂp 3(3 aviol t £ nee Qf a%’iﬁg e [} ﬁ.:ii %}i A '} 3T {} ransiern e 1D 1T W nen
%’b 1 t }‘{:@@ (hﬁs. { iﬁ ever, u}id E 3G g } {); ﬁi& CU Y y : g a
{ 4 der SeCnon {, i . YAl ii:ﬁ,ﬂg ﬂ‘j
it e " f . : . } DIe ,é
ﬁy { ?r{i“ga}}ﬁ‘@ a Ccor gN WATION 18 now ahki' 0 ad qli‘.ﬁ} & 4l idg h(}i(‘i any o ;75;] %
'ie A Q?}/ i i £ 53me manne as § ¥ erg an H[dl Y d yal. gﬁ ﬁi@ COr p{}?a LI
j4ks annet ¢ {were an
1 nan 1 h . 3 - ‘ ;
S8GIVE ﬂ £ 30 3)&37 WHeG ”fé}p@}{ / d‘e (31 €5 0N i & ol j(n)ﬁ&{ %ﬁi!&iii O
d! } {j‘; 1 }( 1] O i : ) ity i
S by 2§g§i§ {)i SUTVIVOE Sgiu}n A ii;),&i {.{mipa’ﬂy ﬁ{.;n} ‘séé ma fid{l(:!iﬁ;\; ﬁ.«apa i Yo i
» = . b fun i iy 38
apaéiﬁ Q§ dgqﬁﬁ ing aﬂj JOldL!t:-(, 353“/ piﬂpEEE iy }03!% fenancy.

() Right of survivorship

520 Iflandis heldby A, B and C as Joint tenants, in the eyes of the law, AR
€ constitute an entity. On the death of A, the ownership of A’s interest automan,
remains in B and C. The entire interest in the land merely survives to B ond )
new vesting deed is required. The co-owned property is vested autoriatically |
survivors. As a joint tenant does not individually have a share in the lond, his inp
cannot be disposed of by will or under the rules of intestacy to 7 (see Figure i

The right of survivorship ceases when the joint fenancy is severd Jier ©/v0%

27 InEngland, itis no longer possible to co-own legal estate as tenants in commen: L imed into a tenancy in common. In such a case, after the severance, eacy
of Property Act 1925 5 1(6). ‘

28 The use of the word ‘tenancy” in this context refers to all forms of tenure; i doe
refer simply to leaseholds: Megarry's Manua! of The Low of Real Properiy (918
2014, London: Sweet & Maxwell) at para 1-020. For the Chinese transiation of 10
tenancy’, see Chen Tek Yee v Chan Moow Shing [20151 HKCU 989 (HCA 95412
7 May 2015, unreported) at para 30,

2% (197938 P& CR 570

30 Hommersmith and Fulham LBC v Monk [19921 1 AC 478 at 492R (HL).

31 Re Rushton (& bankrupt) {19721 Ch 197 at 203A: Challiss Law of Real Property 8.
367.

s T —— . K - . o o '1 \3 3»;5{;
his rule is excluded in the case of husband and wn‘ei where Qm i%i??t?'zicfiﬁg» ;4

her %peu"se die in circumstances rendering it uncertain who ﬁ%@gﬁ i%};vrsib ! 4} it ;g;»;@@;
imm’ia;*y applies as if the husband or wife had not survived the intestator: Infestates

stacy applies as if i \
states Ordinance (Cap 73) s 4(11).
119451 AC 304 a1 314, 317, is
i i S AR, )

See also Re Bate [1947] 2 AL ER 4 ’ . 4 R A0 o 411 B
Law Gua;w@zﬁe eé Trust Society v Bank of Englond {1890} 24 QBD 406 at 411; Bl

32 Cowcherv Cowcher [1972] 1 WLR 425 at 43011, omm, Vol 1l at p 134, 591 < 86
33 Littats280; Co Liat 181z, Hystee Ordinance (Cap 29) s 6.




Co-Ownership
owner has a distinet but undivided share and can dispose of it by will or unds
rules of intestacy.

Tvpes of Co-ownership

. ity of interest”’

_Thismeans the interest of each joint tenant must be the same in extent,
; ) ) . £ : | S ! erganiiy
1d duration.® Because of this the rents and profits must be divided equally
yn them.

(i1)  Four unities

. L

524 Joint tenancy requires four unities.®® These are unities of possession, inte,
itle and time. As Blackstone s Commentaries put it, © joint tenants have one and
same interest, accruing by one and the same conveyance, commencing at the
and the same time, and held by one and the same undivided possession’ 4

g

talso means that any legal act such as a conveyance or éea;s&ﬁ‘“’ ,G? su?zenfﬁ{
ase,”? giving of a notice™ must be done by gii “;(ﬁmf ﬁﬁzazm;m i@ffﬁimeiy, amwm
{;ﬁéﬁ of the termingtion of periodic tsmarafj‘:;{?s;* it was he d m; z{{lﬁi%%ﬁ?'{m-iéﬁf
ulham LBC v Monk that the notice by one joint tenant is effective to terminate

(4) Unity of possession dic tenancy.”

5.25  This is common to all forms of co-ownership. Unity of possession EXits
Joint tenancy as well ag tenancy in common. It means that each CO~OWIIET i5 a5 my
entitled to possession of any part of the land as the others.%' He cannot point to
part of the land as his own to the exclusion of the others So, as a geners]
‘one joint-tenant cannot have an action against another for trespass, in respect of
land; for each has an equal right to enter on any part of it”,* unless the compla
has actually been ousted.* Nor “an one co-owner in sole occupation be made tp
rent {o another co-owner, unless the occupying co-owner has excluded OF Oust
the other from possession.* This will be further discussed below in the contex

a tenancy in common. 7

Hummersodth and Fulham Londan Borough Conncil v Monk
[1992] 1 AC 478

Bf@wa@»‘w‘ﬁkinsm: My Lords, there are two ism}izmiw E"?Z&Qﬁi?{}s by i%w; Case js?h
o diam>otically opposite conclusions, The first is that ﬁm‘ﬁaé. in q?@fﬁmn wffsi %
oo of the appetlant and Mrs Powell: it therefore %an@i he right thai one of %,jzajf

alty can join the landlords to put an end to ?m‘; fathég: S rights in the %'%om'a. T },Ki Sigfmii
the appellant and Mrs Powell undertook Jjoiut i;amém@ as %@z‘sﬂaﬁ%g fg{jh@i g}%h\;}bi&?;{;x
ting themselves with a joint home and that, once the desire to live llf.}gau‘j@z hd&ﬁ’}{ »M'@
) pgssibie to require that the one who quits the home Sh@ﬁ%iﬁf continue mdsimﬁ@fy‘ 0
Ie for the discharge of the obligations to the landlord under the tenancy agreement,

J e — - two instinetive reactions are mirrored in the legal analysis of f«hﬁ‘ position. In Wﬁm“
39 AG Securities v Vaughan [1990] 1 AC 417 at 43 IH. 4 contract between two petsons can, by itself, give rise to rights and duties incapabie «?E
10 B Comm, Vol Il at p 180. ‘ founded in contract alone. The revulsion against Mrs Powell bszg:;g ab}a msziat?raihi}; to
iU Linacs 288; BI Comm Vol Il at P 182; Wiseman v Simpson [1988] 1 WLR 35 ! ate the appellant’s rights in his home is property based: the appef%aga"f S property rigids
42 Meyer v Riddick (1990) 60 P& CR 50 at 54, home cannot be destroyed without his consent, The other reaction Is contract based:

Bl Cormm Vol Il at pp 183, 194, See also Lo Koy Kun v Cheung Yuk Yun {20151 7 %
415 (HCA 152/2013, 24 Febroary 2015, ureporied) at para 73: ‘At comiion 1a .
unity of possession between co-owners meant that if one joint tepant oneupied
whole land this by iself was not adverse possession which would sent time runni
Some further act, such as ouster of the co-owner was needed 16 start time runnin
{per Deputy Judge Sakhrani), ;
44 Lai Wai Kuen v Wong Shau Kwong [2004] 4 HKC 528 was 4n unusual case where
execulrix of a deceased co-owner was granted a declaration that the interest ofthe ol
eo-owner had been extinguished. Lam J was prepaied 1o assume ouster of the oth
co-owner who had not occupied, accessed or dealt with the property since the 195
Cf Lo Kay Kun v Cheung Yuk Yun 1201 5} HKCU 415 (HCA 152/2013, 24 Febr
2015, unreported) at para 76, where Lai Wai Kuen was distinguished and explai
‘the circumstances under which the defendant ceased 1o have any dealings with §
property in that case were very flimsy. The court was prepared 1o presume ouster
those circumstances.” {per Deputy Judge Sakhrani) In Lo Ko Kun, the circumstane
under which the plaintiff left the property were clear. The court was not prépate
presume ouster, and held that the defendart failed to prove actual ouster of the plainti
from the co-owned property. ‘
M Mahon v Buychell (1846) 2 Ph 127; Jones v Jones {19771 1 WLR 438 (thisisac

of tenancy in common, but the position is the same as joint tenancy; see B/ Comm,
Hatp 194y,
46 Murray v Hall {1849) 7 CB 441 Dennis v MoDorald [1981] 1 WLR 81 (tenancy
commony, Jones v Jones [1977] 1 WLR 438 at 4438 see (1978) 41 MLR 208 at 2
{Alden). Gray & Gray suggests that the proper presumption today is that an oceupall

well cannot be held to a tenancy contract which is dependent for its continuance on
1l of the tenant.

ent Sheuidg‘:&;}'s be payable unless the non-resident co-owner chooses not to oocuny
voluntarily (at para 7.4.45). N
See further Megarry & Wade at pp 491493, para 13-006.
Megarry & Wade ot p 491, para 13— 006,
Bl Comm at p 183, »
Leek and Moorlands Building Society v Clark {19521 2 OB 788,
1 v Keedwell (1977335 P & CR 393, o

: ;fzzgzlgri?ammmieﬂ{'5830) 1B & Ad 138 Parsons v Parsons {19831 E WLR’ Hiﬁ}
: notice by one joint landlord); Leek and Moorlands .fs‘uiidz“ng Society v g,igzr!c gwﬁf}
2 QB 788 at 793; Greenwich LBC v MeGrady (1982) 46 R & (R 223:; ?zammemfﬁ%m
and Fulhom LBC v Monk {19921 1 AC 478 a1 485D, 492G ( HL} (notice by one joint
enant}. ) o
It was suggested that to give such a notice without the m;hm*a c.cms)em maghi ?a 3
breach of trust: Parsons v Parsony [19831 1 WLR 1390; ffcz;;zmgmmzf!? and }*zdmm
LBCv Monk [1992] 1 AC 478 at 493 (noted {1992} Conv 279 at 283 {8 n(}.‘mjzémrsg}};
Butin Crawley Borough Council v Ure [1996] 1 AL ER 724 {noted [1995 1 L@ﬁfv":ﬁz&%

Kathigen Sh@}z“asgk}), the English Court of Appeal held that givi ng sucha ﬁm;meywamss,zi
C(msuhﬁng the others was not a breach of trust under s 26(3) of the Law of Progerty
 Act 1925 (UK).
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6106 Asseen above, the Hong Kong Law Reform Commiss;
existing rule of adverse possession in Hong Kong and made recomme
reform in specific areas of concern. The most important fecommends
the adaptation of the law on adverse possession to the prospective regis
regime. The Land Titles Ordinance (Cap 585, which was enacted jp 1.
replace the existing system of deeds registration by a System of title pe
still has not taken effect. Once implemented, the title registration System
Lonveyancing easier and MOre ransparent, ag registration of interests ;
become mandatory,*® In Bn gland, under the Land Registration Act 2002 .
possessor’s title is registrable. It is the recommendation of the Hong g ntroduction
Reform Commission that we should foliow the English approach and n
registration of possessory titles: 36

on hag ra

stinett ﬁi et i“— ag aﬁ(% [ gﬁa ie p'{e?‘@gi a‘ﬁd E}.{}W 2}‘36‘\/ Can hi
it 1;(}[@8 b\‘ﬁ/ 2vii} 5«"% i ql b Gier .S, v &
£ &‘S

ge(i g BEAERE . §: b p " p HO851 4
i ’»ip Y {}g} i) & SELssIon
e . L3 % {Nv B . 3 i gl g (s.?\ andg i:i :
6 i y 5¢ %Sﬂé X{ 5 now S Sfﬂéti?i {0 examine h.(}\&f ihkg jﬁz&
: . ‘

7 3 oo . = 3L . [ ¥ E 13 ””
We recommend that when a registered tigle regume is in pf mmodated and protected under the law of property
18 are oceot :

ace in Hong Kong, ad
possession alone shonld not extmguish the title to 4 registered estate, The i
the registered owner should be protected. If for example, the registered prop
s unable to make the required decisions because of mental disability, or is yng
vommmunicate such decisions because of menta] disability or physical impaiey
then 2 squatter’s application will not be allowed, However, such protection w
not be absolute. Under the proposed scheme; ~
* The squatter of registered title land wili only have a righs
registration after 10 years’ uninterrupted adverse possession
The registered owner will be notified of th
be able 10 object to the application,
® If'the registered owner fails to file an objection
then the adverse possessor will be registered. :
If the registered owner objects, the adverse possessor’s application wit
unless he can prove either: (a) it would be unconscionable becius of
equity by sstoppel for the registered owner 1o seek 1o dispossss the syuat
and the circumstances are such that the squatter aught 1o be vegisiered as
propristor; (b) the applicant is for some other reason entitlod yn be registersd
the proprietor of the state; or (o) the squatter has been i agverse possgseion
of land adjacent to their own under the mistaken byt | casonable belief th
they are the owner of it
. If'the squatter is not evicted and remains iy advers
years, then the squatter would be entitle
the matter can he referred to the adj

: ; inlimited
swity of allows an unhim
. ses the relativity of title and e
. ich stresses the relati 0 brotect one
y) v regime which L /s necessary to prot
,aympeﬁy e e nd, it is always n - L
of claims over the sam piece of §a= Gty 5f each claim in relation to others.
L he other and to decide the priority ot ¢ noumbrances, but also
. ga-fﬁs‘i ifﬁ’ .;g;rji‘v arises not only between two Qi more e;;;i m%wames Rules of
uestion of 1 ) ive ownership is free of any en ranc -
Subst: VRETSIID in favour of others.
= r g substantive ¢ i T in favour of
o vf;@‘iilﬁ bstantive rights by postponing some mum;ts l‘ﬁ*gwes{ (such a5 4
y can affect sul S . grantee of an inter -
ty can atie . Wﬂ“"fﬁhip or any grant s valid
f'the substantive owne; 1 oot a ti interest which is va
i ?T thet to make sure that he will get a title 0;{% ﬁi’fichie%ﬁ through
; 11 wan Uy Vil e
il Zi:c‘ased encumbrances, This can normat %hi" ‘< siill the case Fi
trocess fs;;aaiﬁg the vendor’s good root of Hﬁ?};} ﬁ:k of investigating
ious process o - vancing 2 To help ease the tas investigating
: ; syancing. . a5 beor
sland with unregistered f:m,wa?, o “g system of deeds registration has b i
hain of title, in some jurisdictions, a s3 arcel of land to be recorded and
hain of e, / all documents pettaining to a parcel of lan Coni falls fifi
ced to allowat 400 ction. The current system m Hong Ko % 4
. or public mnspectior - 1he CUITe SySien o introduced.
avaﬂabgi&} ; @tgem a system of title registration has bee
ategory.” In others, a ¢

© squatter’s application and.

€ possession for two o
d to make a second application,
udicator for resolution,

g j it {{h 1 reo it £l ;ii i en longer 13 an e “g&f"{‘a:ﬁ' i e At the
SI0T O &t g an SXpoC i{&}&h

p 10 i% 4 Qé;ln@ n §§Q .g K}Di ?é A8 THEKCK 19 i - ?;&0/ . /3\(:“:1- P 4"@,! o
a3l ‘ G 1‘;’ { 2}1) &1 : 2 L } iori Y 81 § ¥ Ugm 4 MDarative
g;) 3 i’\ f {}Z}{L }{Cﬁ}ﬁﬂ]ﬁg} Cﬂ ity R s .f}’ ' O w?‘(‘ ) Q}g‘iz)},ﬁ;-‘. eui-/w Faw

. ‘h Y §3 i lﬁk’i‘xi}f (Aﬂd {}&V.d (_« V\ ﬂﬁﬁiy‘ (Ld}a}” ihe QQ{JOI i JEF e

; < £ {’. VE i i }( i ;
2 55‘{3 CUve , Iy au

H
i

PO gidm}?jz{fi: iiﬁi?jea;ii;ig::.f:mfaﬁy as land charges which must be
Although certain interests £

inspected separately. o -
ii’;?;it;;i;@? (ii‘fﬂid:ﬁi;iigi; i?;hmk of registration of dfﬁéi imi ggj;ji&mii
It has been said that it is mislcading to ystems which are mutually exclusive:
3 Rowton Simpson, ng L and { systern, but rather is comps , fifferent
%YC;&%{;@ i % iie‘532;:*féﬁjtz;iiifvﬁgst;gm ;z. cag‘ii?mﬂj;szi zjf;iri:{;;i{;
alternatives, and the compined ait sjor variable in the two systems is the &
ﬁi;fi;;;; Qﬂgﬁf; { ;%Z};’?é"’fE’C}Zﬁ?ﬂiz’ig iag:éz?simz and ownership of inferests.
the affirmation made by the sovereig

364 See Chapter 7.
365 Hong Kong Law Reformn Commission, Report on Adverse Poss

ession (October 20
Remmmendaﬁ@ﬂ 3.
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Introduction

Priovity

ihe owner’s title but simply deals with the issues a}f pnnm]" ’ifmfs Qi@
. «s of investigating title must go on even tmag%aﬁziz is ﬂwsg?ci @g@mt
e ods register. The new title registration system in Hong Kong under
Yth i'ﬁﬁéfdinfnéa { ;I;Ta;p 585)' is modelled principally on the English i‘.,zﬂmfé
rhf iistg with some features of the Torrens system. Onge iﬂmp?em&imm, n
= it unnecessary for the investigation of title to be carried out in most
: &kxz;;{é éeemi%g%y promote the efficient transfer of or dealings in land.

7.3 England and many Commonwealth countries such as Austral ia, New
Malaysia and Singapore have such a system although the specifics may ¢
title registration system to replace the deeds registration system had besn
consideration in Hong Kong for some time before it was finally enacted
Further revision of the principal legislation and drafiing of the subsidiary Ig
still have to be done before the new system can be implemented. ¥t hag ¢
Government and the profession more than a decade to fine-tune the Syste
1 enactment. riority under the present Hong Kong deeds regisiration system

) Genertrules oriorty How does the present Hong Kong system deal with the issues mentioned

{nder Hong Kong’s registration of ﬁ%‘é{ﬁS &“{3{5%5‘2}7 Whéch«‘@jf/és‘g atfs @r;%i ;ﬁ

Regisiration of Deeds Act 1707 that szs*(iéuﬂm de@j z%aﬁitﬁfg?t} : %ﬂ;
of Ireland,!! the Register provides arecord of gv@%;m‘ti“?&hi%ﬁ i.‘::lﬁ"lﬁ &f:&mfi%g
Jotice to and priority against any later t}faﬁs’a@tmm. Reg;gtr‘zﬁ?f iraﬁvm ; g;g
all deeds, conveyances, instruments &ndgufﬁgm@ms by which ‘d,r?/‘ paf* ] %
. teletnents or premises are affected.”” Unregistrable transactions are
a}éé‘;zv/ :ne géaﬁne of notice. This system is deceptively simple for there are
incensistencies and lacunae in its application.

7.4 Asis apparent from the above, rules of priority are not distinct rules wh
designed for their own sake. They are a natural outcome of a cen@'eyfan@ingp
which seeks to ensure the orderly transfer of interests in land free of undis
encumbrances.

7.5 Under the English unregistered land system, priority depends on a comb
of statutory provisions in the Law of Property Act 1925 and the Land ¢
Act 1972, and in some cases, the doctrine of notice. Where the title is regi
priotity is determined in accordance with the provisions in the Land Regis
Acts of 1925 and 2002. Notice should become irrelevant, although this is not :
the case. Priority under the deeds registration system as administered in Hong

is primarily determined according to the Land Registration Ordinance (Cap
and where the interest is not registrable, the doctrine of notice,

.. mentioned, the system of conveyancing of land in Hong %’é@ng m sss%e?x:iiiz
registration of deeds of conveyance or im;trun}@m;s under ﬁ@e La:(i{i Reg i?fiiig "
ance. It is in some way similar to the m‘g@gzsﬁ‘ﬁsr‘ed ay@*f@m a‘f V?ﬁgf’;@mi

d in that the title of the land is unregistered. What is mgzgi@%‘? /z‘zﬁh i, e
3 not the title, but rather the deeds or %m;fim@}ants re:‘i&%:mgig% ~ﬁtis:; ,“am . s;r
ﬁg Kong, the process of *ira'ﬁsf@m;ag tand is still saﬁ";kmi out gy jiggﬁsgmi::ﬂ; '

ance which takes the form of a deed. But the deed in H?f}‘?’ %Qﬁ%, W“;;r, m
ates a legal or equitable interest, muﬂﬁi be g;rﬁt@@?@(% by '{&E%%H aie;; i?:;«);{ g;;am
k iority over subsequent competing interests. It is in “éi?:a:ié; zisig}?; ;«aﬁ; W%;;%?
the English unregistered land system whﬂere a ?egai m‘ger%i »m; a ? .vﬂ%‘m@é
1d without any registration but certain equitable inferests h::*?fs; 10 be register
er the Land Charges Act 1972 and some are overreachable.!

7.6 It seems that whatever system of priority one adopts, the system sh
promote the efficient negotiation of property transactions, facilitate private de
and reduce the cost of transactions and risk of defective titles. As any Hong
conveyancer knows and many students will find out, one of the main reasdns
system of registration is introduced is to replace the ‘wearisome and i cate
of examining the title deeds, etc held by the vendor. The English unregisiered g
only achieves this aim partially by enabling a central register o 1and charges
inspected by a potential buyer of land. The title registration cystem, on the
hand, makes it unnecessary to investigate the chain of title. The Hong Kong de
registration system is in some way similar to the En glish unregistered system in:
registration of deeds, as we will see below, does not guarantee the validity of
owner’s title. It simply provides evidence of interests affecting the lanid and gf
notice of those interests to a potential buyer of the land. In other words, it does

ol

In England, there is also a registered land system of mnveyamfng, The di?m.g:«s
5 S : a1y 2 " Vet et e g oy i
ration system in Hong Kong is different from the registered land system in

Validity and priority are different concepts: see ;Fi;za;vfcm! ﬁzd J;zvgziz‘;;zgff L‘:.:'r‘: e
fm’ Asia Lid v Baik Wha International ?}”czdirzg (x."; Lzai {f %'3;5 »g%ﬁg ‘( v:;};i}iﬂd
article by the Registrar General of Hong Kong U.‘%SSW-%%}} WK {fwﬁsi?;zp ;?g ;E
Registration Ordinance of Hong Kong: 'Hésmmaé afiy{i;i:@g‘ai f‘ﬁpm@s (1574} 4 HEL.
242, See also HKSAR v Lau Kam Ying (20133 16 HE@(.&AR;@J SR,
Land Tittes Bill 2002, Legal Supplement Mo 3 o the Hfmg &{}xnr%fhw?{nfﬁ%gfﬁff} 2
6 December 20072, at ¢ 1191. For an earlier version, see Land Titles Bill 1994, Legs

3 Land Titles Ordinance {Cap 585), originally Ord No 26 of 2004.

6 A Working Party of the Law Society has been formed to consider the fine detail
the title registration system. It is quite likely that the final version that is implemente
will differ from the enacted version.

7 The title of this Ordinance is misleading as it does not provide a system of

registration. “The system iz called land registration, but is in fact a system of deed

registration”: Wu Koon Tai v Wa Yau Loi 11996} 3 HKC 539 at 362 (PCyper L

Browae-Wilkinson.

Willigms & Glyns Bank Ltd v Boland | 1981 AC 487 at 511, per Lord Scarmat,

o the Hong ¥ v serit €
Supplement No 3 to the Hong Kong Governmen - Yovember 1994, atc 102-
W%Thﬁm%g‘m “The Land Registration Ordinance of Hong Kong: »L‘zgsim ical and Legal
A‘Spé:f’ts" (W’?é) AHKLI 242 at 244-247. But there are technical differences between

the two, o
Land Registration Ordinance {Cap 128) s (13,
See Goo, Chapter 7.
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Dgland which is 2 system of title reqi<rrr: T—
effect, the Land Titlo. ot - He Tegistration that guarantees it
R 5 1 ¢ . . IV VOB . 4o y . X N X
inance, enacted in 2004, will bring 'Z; © vation Ordinance. However, those not created by instruments,
kRZ 228 4 Ei ﬁﬁ{ 4 .

5 SU%}& Aanti i A
s 1 ‘&Hy Simﬁas ﬁ} ﬁ‘ﬁf jdﬂg]isl} Zﬁigiﬁlﬂ el Eaﬁd Sv{‘otﬁ;
- 1 2V it,

calied unwritten equities, remain vulnerable.

[ rights bind the world

means that a legal right in or over land binds whoever subsequently
interest in the land. Thus, if A has a legal lease in the land owned by B,

or acquires the land from B will be bound by A’s legal lease whether or

aware of A’s lease at the time he acquired the land. This same principle

osther legal estates or interests. Therefore, if A has a right to walk over B's

gal easement), C who subsequently buys the house from B will be bound
al right, it binds the whole world including C.

710  Thus at present
v S atpresent, legal and eauitahle :
two distinet reg; > nad equitable interssts iy i ) ;
LICZImeES: the ; : 5 and are i
gimes: the Land Registration Ordinance and ;}; today pro

2. Outline of Approach to Priority

731 Issues relating to priority b
confusing and daunting. Fo o O COMpeting interests in | ;
and Ql@afi?;@:fg 5n§§;ti{m?e:%n s hiot unm anagea;zf ii“;grj?ad’caﬂ ‘
to first ascertain whether ﬁsznn Ing the priority of competing imgmgtﬁg.p it
Registration Ordinance 55”15 prior competing interest jg st S, itis
the Ordinance, in wbic}; c o oy Ordinance wil apply unless th m{der
competing inferest i - afi }o:m: would look at the common ?as; ﬁf{ﬁ Isg
irrelevant and the positi %m rable under the Ordinance, the O, s
position is thus governed by the mmq’ i rdinance cording to the cardinal principles stated above, equitable rights bind all
o law rales, thee than a bona fide purchaser of a legal estate for value without notice

1able rights (sometimes called ‘Equity’s Darling’). This is also known
auitable doctrine of notice. Under this doctrine a person who can show that
bona fide purchaser of a legal estate for value without notice of the earlier
le interest can take the legal estate free of the equitable interest. James LJ

I
galeg

¢ of way because being a

quitable rights bind all persons except ‘equity’s darling’

712 That i
1at 15 because the Land o
of non-registration. r and Registration Ordip e
£ ratic vt en ) ance, i a
be PGSipiied iﬁ\}: ' ‘pi(gwdeg that a registrable but gmr‘“giﬁ %ZH%g B
. ‘ subsequent bong f . vgistered instrum

Consideration’ i4 yi na fide purchag .

. » ithout fequiring ¢ €r or ﬁﬂﬂi‘lgaﬂ“eg
is authority f; -+ requiring the latter to be registore gee for
N y or the applicability of this subsection gistered or registrable
wegistered, ection to cases where bogh int

st succinctly, in Pilcher v Rawlins:"

pose simply to apply myself to the case of a purchaser for valuable consideration,
sl sotice, obtaining, upon the occasion of his purchase, and by means of his
hase deed, some legal estate, some legal right, some legal advantage: and,
rding to my view of the established law of this Court, such a purchaser’s plea
purchase for valuable consideration without notice is an absolute, unqualified,
wwerable defence, and an unanswerable plea to the jurisdiction of this Court.
a purchaser, when he has once put in that plea, may be interrogate and tested
any extent as to the valuable consideration which he has given in order to shew
s bona fides or mala fides of his purchase, and also the presence or the absence of
tice: but when once he has gone through that ordeal, and bas satisfied the terms
the plea of purchase for valuable consideration without notice, then, according to
i to

y judgment, this Court has no jurisdiction whatever to do anything more than to
1e, that legal right, that legal advantage

3. Priority at Common Law

713 At
. common law, the digtines
fiy € distinet .
fundamental T ’ ction betwge
trar;sfg;?m-z‘ The extent 1o which a right or ini:;f S?g?f and e
gamst a purchas Herest in i
o . er depe : X
tegal or equitable, pends on whether the right or interest'i

. A » . N s
s € caras Zii p ip B W3LLY £ % Fagid g 2 '
4 gt W Iidz eqUIzatiei ,,‘ h’t‘ & gl he ; : i - ’
ora s@;za f Dot iﬁ ﬁ{)} 3% arg 00K i dﬂamst aﬁ :;34 T80ns exte 5{‘ \\1 h i E) ﬁd: pi‘;i
ST Vaige Wi o & Cf.?, an Gse ¢ d«ﬁ!‘”ﬂlg ;iﬂ 6’. b(;\« p ‘

715 Th .

of a lecat t equitable interests bind the whole world hin depart in possession of that legal estate, ¢
Bus‘éh sal estate for value withous notice hag 1} vOTid except a bona fide purct hich he has obtained, whatever it may be, In such a case a purchaser is entitied to
[ wenaser ofa legal estate cannot ki . 1@ dfsa@vamage of uncertainty i that which, without breach of duty, he has had conveyed fo him.

of equitable intorests oF ~INOLKnow for certain ifhe has mjg;gp h inty 3
Likewise, the po “zA’ s of which he might later be found fﬁkﬁ | e logalcslats

» the position of p nd to have constructive

purchaser of the e ;33‘ { h? owners of equitable interests is ins esuctlve -
= legal estate who hag ine v s nsecure, as a subseg
110 notice might destroy their int ‘
‘ Al i mierests,

§”h§?@!ﬁ: 11ise i g , e Vi
CUr: 5 many £ ) € 3{3,{ 3 ¥ T8y g’sii‘“ & Eifiis
t} of 13 y quﬁabg st 5{?& eate 1 }317 151

My view of the principle is, that when once you have arrived at the conclusion that the
mrchaser is a purchaser for valuable consideration without notice, the Court has no
4t 16 ask him, and has no right to put him to contest the question, how he is going

@ defend himself, or what he is going to rely on. He may say, honestly and justly,
isi T defend them, and vou will never

‘1 am not going to tell you. T have got the deeds;
B able to make me produce them, and you will never be able to produce secondary

evidsnce of them. T am not obliged to produce them at all; probably before you get
half way through your action of ejectment you will find a jus fertii which you will
not dispose of; the estate is in the hands of a legal tenant to whom I have let it. and

14 and . .
Land Registration Ordinance {Cap 128) ¢ 3(2)
e dia), .
o 6116 can determine that tenancy without notice, and no one can give that notice but

{8 T R
. j{{:}& iﬁ; ;ii.g vr:‘z‘(cm Yang Che [19131 8 HKLR 57
] SN T Pnd o ST - e
Pp 114, 115, 7H15y {2od Edn, Cambpy idge: Cambridge University Press 1936)

{1872) 7 Ch App 259 at 268.
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Of a legal estate

, . The purchaser must have the legal estate vested in him., If he merely acquives
am theref S et e 4 e . s ) : T
Ezdm g;cggfzfs of opinion that whatever may be the accident by which a purchy qgizabie interest, then the rule is ‘where equities are equal the first in tim
1as obtained 4 good leoa! tile. and n reanact of i K M 2 : s o . . . o
ig 50 S‘ %‘;‘j %ﬁg"«* legal title, and in respect of which he has paid his money a_;:f gile’ 2 This means that an earlier equitable interest will take priority over
05session of the sroperty. he is entitle: it R : .ang . . - e i ] T i A 4
purchaser wu}j if prggagi he is f;}m!’“j to the benefit of that accident, jugt went equitable interest, In Chu Kif Yuk v Country Wide Industrial Lid,” the
SET Wouls be entitied to avail himself of the possession s ;o
i 6 N - EC SE8s10n SO acquired, with.
any reference to the rights of the persons who may be otherwise mfeﬁmt, 4 Yo

(i) Bona fide

MR ] i dderat ot .
@ysaiﬂ Fwill not give that notice, and no Court has any power to compel me
it T hayve a right i rel T e I N Highe .
fi} bavea ’iﬁiﬁ to rely. as every person defending his position has, on the w, .
of the tifle of the person whe is seeking to displace me.’ s WER
£ 0 displace me.

2
a

or of a flat which was still under construction when it was hought from the

or entered into two separate provisional sale and purchase agreements on 11
}h 1991 and 13 March 1991 respectively over the same flat by way of sub-sale.
rst agreement was registered on 16 March 1991. The question was whether
sst or second purchaser had the right to specific performance. Under the sale
?gmhase agreements, both purchasers only acquired an equitable interest; the
1 estate could only be conveyed by deed on completion. However, as the two
isional agreements were in writing, as will be seen, the Land Registration
nance should apply. However, for some reason not apparent from the report, the
\was dealt with under the common Jaw rules. Godfrey JA delivering the main

sment of ihe Court of Appeal said that:

g .
718 T rirement of ith i
g };as;iie rsggmgiemgvgi ;{;f bona fide or good faithis g Separate test which may ha
sed even though absence of notice is or iry into bona fid
ot proved. An enguiry into b :
J© passed " though at ¢ [ ona fide
‘ i a;ﬂiy &f genuine and honest absence of notice but the whole conscienc |
;;gra 7{{2516; * This issue was considered by Hunter J in ¢ ‘heung Pik W;m v T; .
Ping 19 Here. the pavner of o fat - o by g
1 ff ”gi@ma the owner of a flat was fraudulently induced by a dishonest wng
part with possession of her title deed i . : \ k
pBOsIes T h le deeds and to execute a power of a i
of the woman, The woman then assi ot Povyer o atlofhey.in
€ Wi . oman then assigned the flat to two p |
i ig o two purchasers who were &
of the v The w ) : p sers who were ¢
{; ‘ }g‘v’?&“ﬁf h;zm The owner brought an action to set aside the assignment, Has
ecided that the owner had an equi 8 i A ) .
nad an equity to set aside the power of at
o oo e v v >the p ot attorney, the coun
cic etner the purchasers were affected by th i
. . cled by the equity so that the assign
could be set aside as wel ‘ ) " o
be s s well, Hunter J found that th ]

m f , he purchasers could not berep
could be sc o sers -beregar
;Q;%“thﬁji%ecmm one of them (who also acted on behalf of the other) kﬁge
alor g tha {‘fa/;a—: were suspicious circumstances surrounding the transaction
refused to ask the ohvious.® : ot

winenever a vendor sells land twice over, he creates two competing equitable
atrests in the land. The first purchasers acquire an equitable interest in the fand
nder their contract, So do the second purchasess. But the rule g that, where the
quities are equal, the first in time prevails. Accordingly, the first purchasers must be
referred to the second purchasers, when it comes to which of them has the better
ight to specific performance, unless the equities are not equal. If, for some reason,
he second purchasers have the better equitable right, they will be preferred fo the
first purchasers. How can that arise? It can certainly arise if the conduct of the first
purchasers has been unconscionable, or inequitable; i, for example, they have led
the second purchasers on, or i some other way behaved in relation fo the second
purchasers in a manner which warrants the disfavour of the court, then they can and
indeed should be postponed to the second purchasers.”

(i) Purchaser

739 “Purchaser’ in thi i
J9 ser’ in this context is a term of art: it L
of a sale and purchase.” In its technical ée;nO . éﬂi o f:ﬁt MR
se.* In its 5 58, a ‘purchaser’ is a perg

o esn & nc purchase ” I 18 I S person who tak
E:s;zg er% by a grant {including a donee of 2 gift or a buyer) and not b+ miere oper;
W iaw (eg a person entitled unde ules of i Her who

2 8 person entitled er the rules of intestacy '
0 v : il HESIACY or a s¢iater who de
title from effluxion of time). Th i ) Sbe a ar'r e

m eff] 0 of time). Thus, while 2 squat
) K 3 sOuaite y Ay, m 7 e

onee e uxion , squatier may never be a purchaser

21 Chu Kit Yuk was considered in Nu Life International Lid v Healthy Living
soducts International Lid where the plaintiff sought relief against Healthy Living
e first defendant) and Mr M (the second defendant) in relation to a house Mr M had
chased earlier from Healthy Living. The plaintiff claimed that it was beneficially
tled to the house, and its claim came to the notice of Mr M after he had agreed
purchase the property but before he acquired the legal title. It was submitted that

plaintiff, being first in time, should take priority over Mr M. However, it turned
t that the equities might not be regarded as equal because Nu Life International,
hose identity was concealed when Mr M negotiated the purchase with Healthy
iving, had ‘armed Healthy Living with the power of going into the world under
Ise colours’. This was based on what Lord Selborne said in the case of Dixon v

18 Cheung Pik Wan v Tone S ‘ng {19 ‘
¢ jm? Pik ii an v uﬂzgwbau Ping [1986] HKLR 921 a1 927 Midland Bank Trust
. Ld v {meevz [1981] AC 513, at 528, per Lord Wilberforee, N
19 [1986] HKLR 921 ' o
gi;} See the evidence set out in Cheung Pik Wan at 927-928
Tor Tarde Adiri v Slias T ;U . ’ S
i ;’f;{;ﬂ; ;i/;fu v Shiy Tsun Wai Vincent 201 HSHKLRD 707 (CAY at para 40, perkw
JA. Inthe case. a hushand accioned i, : s purchaser and the i
mmééﬂz&@ ;Z ih;}ama& assi g;;m his property to his wife as purchaser and the stated
181 nwas ine amount she had raised to help him repay hi ¥ if
teniod £ TRy e o ' e ¥ |
beld to be a purchaser for value, ' pey his s The wite
Note, however, that a g
» Bowever, that a donee does not meet the requireme ‘ ’
e ee aoes not meet the requirement of “for value’s see belo

Chu Kit Yuk v Country Wide Industrial Lid [1995] ¥ HEC 363 {CAY, Cave vy Cave
(18800 15 Ch D 639,

199511 HEKC 363 (CA).
See also King § City Holdings Lidv De Monsa Investments Led {20134 HEC 430 (CA),

where on stmilar facts, the Court of Appeal applied the rule that where the equilies
were equal, the first in time was to prevail (at para 35).
20087 2 HKLRD 257
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