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Introduction

Tove H. Malloy

Non-territorial autonomy (NTA) is one policy tool of a greater f: \bf of state-
craft tools that aim to accommodate ethno-cultural diversity in;@ions where
states must either cope with division due to irreconcilable diffietices or wish to
develop society through promoting diversity as an added/gahie. In either case,
NTA aims to consolidate the state and promote sociakuhy through accommo-
dating ethno-cultural demands and requirements. As-cicn, the viability of NTA
as a state policy is vital not only to enhancing saeial unity but also to ensur-
ing justice. Moreover, as a diversity managem}'&eﬂ,ool, NTA can contribute to
social cohesion. However, the conceptugl,a W functional features of NTA are
poorly defined. Conceptually, NTA lived\in’the shadow of the much broader
toolkit available for territorial autop;\\\, (TA) regions. Both notions imply
autonomy for ethno-cultural gro vt they are tools with distinct, separate
aims. Moreover, the functionsﬁf YA are rarely described comprehensively due
to the concept’s conflation withtae very broad regime of human and minority
rights. True, NTA needs ga“be normatively underpinned, but its institutional
functions must be inP}&§in order to speak of and implement autonomy. This
volume seeks to degciibe"and analyse the various functions of NTA through a
number of case srdics of existing NTA arrangements in Europe and Canada.
The aim is ¢ !. On the one hand, we wish to contribute to sharpening the
conceptuaéntours of NTA. On the other, we hope to provide informed con-
textual knowledge on the basis of which decision-makers and policymakers may
determine the viability of NTA as a diversity management tool for policymak-
ing in multicultural and multi-ethnic states.

1. The NTA Research Profile

This is not to argue that there is a shortage of research in the field of autonomy
studies. Heretofore, a broad field of autonomy research has collected and analysed
examples of autonomy arrangements. One need only refer to the seminal works
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of Hurst Hannum,! Ruth Lapidoth,> Markku Suksi,® Yash Ghai,* Weller and
Wolfl,? as well as Zelim Skurbaty.® This research has focused on TA in federal and
centralized states from the perspective of law and conflict studies in political sci-
ence and international relations.” With very few exceptions, this body of research
has focused mainly on the macro perspective of policymaking.® However, unlike
this established field of research, NTA research has not developed into a sepa-
rate field; at best, it has attained a sub-field status within autonomy research, and
even that is an over-statement. Very few works dedicated solely to NTA exist in
Anglo-American academic literature. These may be divided into several sub-fields
of research, such as nationalism studies,” conflict studies,'® and diversity manage-
ment studies.!’ And like most TA research, these NTA studies focus on the macro
perspective.'?

@

! Hurst Hannum, Autonomy, Sovereignty, and Self-Determination. 7795/1&/\% odation of Conflicting
Rights (Philadelphia: University of Pennsylvania Press, 1990).

2 Ruth Lapidoth, Autonomy. Flexible Solutions to Ethnic Co %’6 ashington, D.C.: United
States Institute of Peace, 1996).

3 Markuu Suksi, ed., Autonamy Applications and [mpk 12 7, ¢ (The Hague: Kluwer Law
International, 1998). See also André Légaré and Markku )*&' “Introduction: Rethinking Forms
of Autonomy at the Dawn of the 21st Century’, 1712'57‘7!4&& ournal on Minority and Group Rights
vol. 15, nos 2-3 (2008): pp. 195-225.

4 Yash Ghai, ed., Autonomy and Ethnicity: Negatlfr’ Q Competing Claims (Cambridge: Cambridge
University Press, 2000)

> Marc Weller and Stefan Wolff, eds, Aumm)v\\s /f Governance and Conflict Resolution. Innovative
Approac/)e: to Institutional Design in Dzwda%v? jes (London: Routledge, 2005).

6 Zelim A. Skurbaty, ed., Beyond a imensional State: An Emerging Right to Autonomy?
(Leiden/Boston: Martinus NijhoH P 005).

7 See also Javaid Rehman, “The C c,‘)t of Autonomy and Minority Rights in Europe’, in Minority
Rights in the ‘New’ Europe, edited by;Peter Cumper and Steven Wheatley (The Hague: Martinus Nijhoff
Publishers, 1999), pp. 217*32&13. more recently, Zoltan Kantor, ed., Autonomies in Europe: Solutions
and Challenges (Budapest: L+ .attan, 2014).

8 For a good exampLer cgal description of TA, see Jens Woelk, Francesco Palermo, and Joseph
Marko, eds, Tolerance, LA(\? 5 Law: Self-Governance and Group Rights in South Tyrol (Leiden: Martinus
Nijhoff Publishers, 2
% Ephrai k&ml ed., Owo Bauer: The Question of Nationalities and Social Democracy
(Minneapol@ ersity of Minnesota Press, 2000); Ephraim Nimni, Alexander Osipov, and
David J. Smithy eds, 7he Challenge of Non-Territorial Autonomy. Theory and Practice (Oxford: Peter
Lang, 2013).

10 John Coakley, ‘Approaches to the Resolution of Ethnic Conflict: The Strategy of Non-Territorial
Autonomy’, International Political Science Review vol. 15, no. 3 (1994): pp. 297-314. See also Steven
C. Roach, Cultural Autonomy, Minority Rights and Globalization (Aldershot: Ashgate, 2005).

1 David J. Smith and Karl Kordell, eds, Cultural Autonomy in Contemporary Europe
(London: Routledge, 2008); see also André Légaré and Markku Suksi, ‘Introduction: Rethinking
Forms of Autonomy at the Dawn of the 21st Century’, International Journal on Minority and
Group Rights vol. 15, nos 2-3 (2008): pp. 195-225; Ethnopolitics vol. 6, no. 3 (2007): Kinga Gal,
ed., Minority Governance in Europe (Budapest: Local Government and Public Service Reform
Initiative, 2002).

12 A few individual papers have focused on the implementation of NTA models. See for instance,
D. Christopher Decker, “The Use of Cultural Autonomy to Prevent Conflict and Meet the Copenhagen
Criteria: The Case of Romania’, Ethnopolitics vol. 6, no. 3 (2007): pp. 437-50; Baldzs Dobos, “The
Development and Functioning of Cultural Autonomy in Hungary’, Ethnopolitics vol. 6, no. 3
(2007): pp. 451-69; and Bill Bowring, “The Tatars of the Russian Federation and National-Cultural
Autonomy: A Contradiction in Terms?’, Ethnopolitics vol. 6, no. 3 (2007): pp. 417-36.
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There are reasons for the hegemony of TA studies, most notably the direction
taken by contemporary discourses on European history, but also conceptual ones.
With regard to contemporary discourses, TA research speaks to the security para-
digm defining both European and global history of interstate relations over the
last 400500 years whereas NTA was seen as a religious accommodation tool in
contemporary statecraft. With regard to the conceptual perspective, TA speaks
to the security paradigm in terms of the diffusion of power to collectivities that
are fairly easy to define as well as in terms of the nationalism discourse, whereas
NTA diffuses power to individuals expressing group identities but living dispersed
among the majority populations and thus very difficult to define. As such, NTA as
a concept may ovetlap with the human and minority rights paradigm after World
War II that emancipates the individual as opposed to the group. Because NTA as
a distinct research field, and more importantly as a policy tool, has ndg been exca-
vated from the TA research field, it is difficult to determine its Vah@ statecraft

A

tool for multicultural and multi-ethnic societies. This volume a}f fill chis gap.
t A\

2N
C.
2. The Aims of the B(g)ﬁxj\
\

As noted, the main aim of this volume is to beging%;ing out a space for knowledge
production on NTA in law and the social an¥ tefitical sciences. While the super
goal is to produce open-ended knowledge;q's“’;pcciﬁc purpose with regard to this
volume is to produce contextualized knditledge on NTA arrangements in Europe
and Canada. Contextual knowledge(is;particularly relevant for decision-making
and policymaking. Contextua & dge on NTA arrangements involves the
description of institutions and blye* tunctionality as well as of the institutional and
legal frames protecting them.i¥t also involves critical assessment and risk analyses as
well as penetrating insigl&s to the unintended consequences and hidden agendas
behind NTA policieg.@ Xnowledge is of course theoretically informed, and this
is also the case whf\\\on.textualized NTA research. However, theoretical under-
pinnings of res foh are often not clearly delineated; often concepts float around
in a sea of Qt r are borrowed from one context to the next without logical or
coherent explanations. As a result, the concept of NTA is at best opaque as to the
differences between applications, at worst incorrectly analysed. In order to begin
overcoming this problem, this volume will address three key approaches of NTA
functions that devolve power to ethno-cultural groups living dispersed within mul-
ticultural states: (1) voice, (2) guasi-voice, and (3) non-voice.

With regard to voice, we will focus on self-governing policies for ethno-cultural
minorities. We will ask, what self-governing institutions ethno-cultural groups have
that enable them to take decisions or participate in decision-making about affairs
relevant to their existence as distinct groups? Not all forms of representation and
participation provide for autonomous decision-making. Thus, we ask, are these
institutions really exercising diffusion of powers, and do they provide the freedom
of choice and thought to the organizations representing ethno-cultural groups
seeking protection and promotion of their culture? With regard to quasi-voice
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we will focus on minority organizations established under public and private
law. We will ask what self-management institutions exist that assist minorities in
preserving and promoting their minority culture. Specifically, we try to ascertain
if self-management involves self-governance, that is, do minority organizations
decide on how to manage their institutions, or do they take directions from domi-
nant groups imposing their ideological views through regulations and legal provi-
sions? And with regard to non-voice we will focus on symbolic policies. We will
ask whether there are NTA arrangements that purport to promote ethno-cultural
autonomy without fulfilling the general aims of NTA as a right to make decisions
or to co-decision. Basically, we wonder whether NTA has been used in manners
that go against the core tenets of the notion of autonomy.

As such, our approach is conceptual and problem-oriented in its focus. We
have sought to be systematic and comprehensive in the analysis of NJJA examples.
The chapters in this volume aim to describe the ideological back ds to NTA
examples by analysing terminology, objectives, justifications, go.’gﬂ and informal
practice, as well as legal frameworks. In other words, how ?“\\‘QTA arrangements
presented in the broader narratives and discourses of dife/S(t> management in the
particular state? The main aim of the chapters is to provise‘a mapping of the insti-
tutions and functionality of NTA examples. Do thed\lI'A arrangements create and
facilitate institutions, do they provide for resmg;(@-‘??s'tribution and accumulation,
do they promote the acquisition and fulfillnrer }“E)ublic competences, or perhaps
local authority, do they provide for serviqe’é%very, and finally, what diffusion of
power functions do they provide in tet *f:g~\)f‘{epresentation with decision-making
powers? Moving from the descripti@ ,the analytical, the chapters will also dis-
cuss dynamics and outcomes of N ™arrangements. What achievements and fail-
ures are there, and what abou um\n(ended consequences? To fortify this discussion
and enable analysis of the lf;g‘mrnacy of NTA examples, we also seek to bring in
the beneficiaries by desciivitig their reactions and views. Finally, the chapters will,
where feasible, oﬁier(}cémmendations to policymakers with regard to strategic
value and to ethncﬂé\hﬁral organizations with regard to legitimacy. A major ambi-
tion of this v ';p\ is thus to create a new methodological platform for NTA
research t the institutional approach, since such has not been attempted
systematically in the academic literature so far.

3. Defining NTA

The lack of clarity and accuracy in defining NTA derives, we believe, from the lack
of institutional descriptions. References to institutions such as consultative bodies
and reserved seats in local assemblies or parliaments are at times used as evidence
of ethno-cultural groups holding the right to self-government even if in fact they
have representation rights without autonomous powers. Elections to school boards
may mean a say over educational issues but it needs to be established how such
school boards actually function: are they defining their own governance, or do they
have to follow regulations set by the majority? It is clearly not easy to penetrate
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the many layers of governance and legislation to properly unearth the functioning
of all institutions of NTA. However, lack of institutional description creates a gulf
between theory and practice: what is observed is likely to be erroneously analysed
as NTA, and what is perceived as theoretically valid is perhaps not reality. It is not
feasible to determine the reasons for such scholarly stretches here. We know that
the notion of autonomy is used in several academic disciplines and derives from
the ancient Greek idea of the right or ability to make one’s own laws.!? In law
and the social and political sciences, the notion takes guidance from the philo-
sophical notion of self-mastery and positive liberty through one’s own rational will.
Specifically with regard to positive liberty, it is important to stress the idea of being
free from dominance and coercion.' But to gain conceptual clarity, institutional
knowledge and functional precision are vital. And more importantly, to provide
advice in policymaking, it is essential.

Ironically, the reason why institutional knowledge is important @ n pointed
out eatly in the history of developing autonomy research and { the quest for a
conceptual definition. Ruth Lapidoth, who in 1997 offere %.{Vof the most sys-
tematic accounts of the phenomenon of autonomy in sfag=€raft, summarizes the
academic consensus on the concept of autonomy into S@ iain categories: (1) the
right to act on one’s own discretion; (2) independerice; (3) decentralization;
(4) exclusive powers of legislation; administra@(@ “and adjudication in specific
areas; and (5) limited self-rule seen mainly as\p2 2ot the minority rights regime.'>
She concludes that this typology requires 1;1;;‘9@ distinguish between administra-
tive autonomy and political autonom)f“i\("}yfgloth elaborated her study in terms
of specific TA arrangements, such as %@‘ ism, decentralization, self-government,
associate statehood, and self-adminf%aion backed up by a number of case studies,
all of which pertain to TA. With rdgard to NTA, Lapidoth offers a brief discussion
of what she calls personal or cuitural autonomy.'” This notion, she argues, emerged
with the view to protect vNnurities living dispersed among the majority popula-
tion. Specific histoticat#¥.mples according to Lapidoth are the Jews in Europe
and non-Muslims \Qﬁ) Ottoman Empire. After World War I, certain countries
adopted minorjts?protection schemes that provisioned self-rule institutions in
cultural ar {\;QCF- as language, religion, and education. It follows, according to
Lapidoth, that the difference between personal (cultural) autonomy and minority
rights is mainly institutional; without self-regulating institutions, personal (cul-
tural) autonomy does not exist.

13 Auto = self, nomos = law or rule.

Y4 Philip Pettit, Republicanism. A Theory of Freedom and Government (Oxford: Clarendon
Press, 1997).

15 Ruth Lapidoth, Autonomy, ch 3.

16 Lapidoth offers her own definition of political autonomy for territorial units: ‘a territorial politi-
cal autonomy is an arrangement aimed at granting to a group that differs from the majority of the
population in the state, but that constitutes the majority in a specific region, a means by which it can
express its distinct identity’. Lapidoth, Autonomy, ch 3.

17 Lapidoth, Autonomy, ch 4.
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Lapidoth further notices that personal (cultural) autonomy might be extended
to other areas of societal issues, such as national questions of foreign affairs and
security, through the notion of national cultural autonomy (NCA) developed
by Karl Renner.'® Renner’s approach basically promoted a matrix-type organiza-
tion of public administration in culturally diverse states allowing for self-rule to
ethno-cultural groups in (local) cultural and educational affairs while consocia-
tional institutions would rule the (national) central affairs, such as security and
foreign affairs. The beneficiaries of NCA were identified on the basis of the ‘per-
sonality principle’, that is, the declaration of allegiance and belonging to a certain
ethno-cultural group at the age of voting.'® Of course, the ‘personality princi-
ple’ has since lost all legitimacy in light of the singling out of minorities by the
National Socialists during World War II, and in fact resulted in the emergence of
the freedom of choice to belong or not belong after that war.2® Lapidgth also notes
that TA and NTA are not mutually exclusive; they can well be in parallel
in the same region or country. However, she argues that etl}u‘\c tural groups,
like minorities, often seek TA powers because these are stron \*ahan personal (cul-
tural) autonomy powers, for instance with regard to s 1(;“ in socio-economic
areas. She argues, therefore, that the scope of personaN' tural) autonomy should
perhaps be extended to these areas as long as it dk\mt regulate any territorial
issues.

One might question whether Renner aM\Npldoth were not consumed by
the conceptual mist that engulfs NTA fg:” \*h when seeking to extend powers
to national (central) affairs. Today, aln; ?yg. cWenty years after Lapidoth’s excellent
account, it remains questlonable whethyr the scope of personal (cultural) auton-
omy is seeing an extension to eis. None of the examples described in this
volume attest to this. Howeves in terms of the diffusion of personal (cultural)
autonomy powers exercised i ruugh institutions and institutional frameworks, as
defined above, Lapldot rgdment guides this volume. The institutional approach
will allow not only, pg* nakers but also beneficiaries a set of options from which
to choose when se: *h; to accommodate ethno-cultural diversity. Moreover, given
that Lapidoth %,a ¢s the target group as members of ethno-cultural groups who
live disper, society, her argument speaks to the non-territorial notion assumed
in NTA. Béneficiaries of NTA need not live together in one area or region; they
may benefit from the diffusion of powers anywhere within the territory of the

18 Karl Rennet, Das Selbstbestimmungsrecht der Nationen in besonderer Anwendung aug Osterreich
(Leipzig/Vienna: Franz Deuticke, 1918).

19 See Ephraim Nimni, ‘National-Cultural Autonomy as an Alternative to Minority Territorial
Nationalismy’, Ethnopolitics vol. 6, no. 3 (2007): pp. 345-64.

20 For an example of the freedom of choice in minority rights, see the European Framework
Convention for the Protection of National Minorities, art 3, available online, accessed 24 September
2014, <http://conventions.coe.int/Treaty/en/Treaties/Html/157.htm>. For an example of the ‘per-
sonality principle’ still in use, see the Autonomy Statute for the Province of Bozen/Bolzano and
Emma Lantschner and Poggeschi Giovanni, ‘Quota System, Census and Declaration of Affiliation to
a Linguistic Group’, in Tolerance through Law: Self-Governance and Group Rights in South Tyrol, edited
by Jens Woelk, Francesco Palermo, and Joseph Marko (Leiden: Martinus Nijhoff Publishers, 2008).
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state. Whether this is implemented is another question. This would be dependent
on the individual claiming such powers; often this does not happen. Therefore,
the most important factor is Lapidoth’s insistence on the existence of institutions;
without institutions, NTA is not autonomy.

We might in fact speak of ‘institutional NTA’ in order to underline the differ-
ence between NTA and the broader regime of human and minority rights. The
question is which institutions are relevant as NTA institutions? When can we
argue that NTA exists? More importantly, how do we determine that these institu-
tions allow ethno-cultural groups a degree of self-rule? To answer these questions,
we need to unpack institutional NTA further.

4. Merits and Problems of Institutional NTA \

Following Lapidoth, NTA institutions may address aclmmlstr,nr‘(\S issues and/or
political issues, and they may address only certain sectors, 51}5 Foeulture, religion,
and education, as opposed to addressing the broad s c% of societal sectors,
from the administrative issues of culture to the socio Scc ic sectors, and foreign
policy and security. There is thus clearly a menu of \crs from which to choose,
just as there is a scope for devolving degrees of sfef e administratively or politi-
cally, that is, weak self-rule versus strong se u; The fewer sectors, the weaker
the self-rule arrangement; the more sector}ag. ded in the NTA arrangement, the
stronger the self-rule. Moreover, the nat\he of the institutions also will determine
the strength of the NTA arrangemen% rong institutions may provide co-decision
power at all political levels, r ry weak institutions may provide a mere
consultative function, formal ,\\formal. Some strong institutions may provide
self-government or self-govesning and perhaps degrees of self-determination,
whereas weaker instituti Qw concentrate on providing the individual members
of minorities with cefia;it freedoms of choice. Medium-strong institutions may
provide degrees o ‘ocl management or self-governing in areas of ethno-cultural
minority identj nbludmg education and language, religion, and folklore activi-
ties as well 1al care for the elderly. Thus, one can place institutional NTA on
a continuum¥rom the very weak to the very strong in terms of self-rule decision
power.?! Or, one can think of NTA as less onerous to very onerous (‘expensive’ or
burdensome) in terms of both legal strength and political burdens.

The political burden may be defined further depending on specific and unique
historical and regional aspects. One example is language policies. Linguistic rights
may be addressed at the political and cultural levels, or only at the cultural level.
Strong institutions tend to be underpinned by national political decisions on

S,

21 See Andreea Carstocea, and Mindaugas Kuklys, ‘Contemporary Accommodation of Minority
Groups: A Continuum of Institutional Approaches’, ECMI Handbook (2015, forthcoming). See also
Michael Thacik, ‘Characteristics of Forms of Autonomy’, International Journal on Minority and Group
Rights vol. 15 (2008): pp. 369-401.
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language policies of bilingualism or multilingualism, depending on the situation.
Weaker institutions tend to handle linguistic rights as a cultural matter. Thus,
political rights emanating from language policies involve linguistic rights in both
the private and the public spheres, whereas linguistic rights aimed at cultural pro-
tection involve mainly the educational and private spheres.

The degree of funding to back up approaches and instruments is also a vari-
able. No matter how beautiful the law text, and even if NTA is adopted by con-
sensus, NTA without financial support and sustainability is inherently weak, if
not non-existent. Moreover, at times financial support is extended but without
autonomous powers to decide how the funds are used, thus putting in question
the degree of autonomy. Finally, the degree to which institutions are anchored in
law also determines the strength and degree of self-rule. Institutions may be either
constitutionally entrenched or they may be adopted as statutes. A ntixture of pub-
lic and private law approaches exist in some countries while mos\ tries prefer
public law instruments. In some cases, private law institutions \\a egree of trust
can allow ethno-cultural groups self-management.

The questions to answer with regard to institutions ar f@nlmg, to say the least,
but must be attempted. What follows in the rest of thisssection is a brief line-up
of ethno-cultural institutions and institutional frah\s tiat may or may not pro-
vide NTA powers but which could be seen as g’pqnt for ascertaining degrees of

self-rule, cither individually or in conjunction™ i other institutions.

N
2 f\’)

4.1 Consultative bodies

Consultation with ethno-cult {\&ups is particularly important in countries
where there are no arrangemcx‘ to enable participation of minorities in parlia-
ment or other elected bodiez: As such, states can establish advisory or consultative
bodies within appropri letltutlonal frameworks to serve as channels for dia-
logue between goverfﬂ%;tal authorities and minorities.?? In order to ensure the
legitimacy of con, (\u ve bodies, it is essential that their appointment procedures
be transparen @g inclusive allowing for members of ethno-cultural groups to
maintain dependence Specific types of consultative bodies that include ad
hoc consultations can be useful to address particular issues while special purpose
committees may be useful for addressing issues such as housing, land, education,
language, and culture. It is essential that the legal status, role, duties, member-
ship, and institutional position of consultative bodies be clearly defined just as
it is important to ensure that consultative bodies have a legal personality (lack of
this may undermine their effectiveness and their capacity to fulfil their mission).
Publicity of the work of consultative bodies should be promoted to enhance trans-
parency. Most importantly, the effective functioning of these bodies will require
that they have adequate resources.

22 Marc Weller and Katherine Nobbs, eds, Political Participation of Minorities: A Commentary on
International Standards and Practice (Oxford: Oxford University Press, 2010).
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Consultative bodies should be duly consulted in the process of drafting new legis-
lation, including constitutional reforms that directly or indirectly affect minorities.
They should be able to raise issues with decision-makers, to formulate legislative
and other proposals, as well as to prepare recommendations. Furthermore, they
should be empowered to monitor developments and to provide views on proposed
governmental decisions that may directly or indirectly affect minorities. While
the system of consultative bodies may sound onerous to governments due to the
need to ensure it through law and resource allocation, it is usually the least costly
for governments to implement. Consultative bodies exist in numerous countries
across Europe, including but not exclusively in Belarus, Czech Republic, Denmark,
Finland, Germany, Moldova, the Netherlands, and Romania.

4.2 Service institutions \

*

Public—private service institutions formed by ethno-cultural gpﬂd}‘\s, who are not
territorially defined, provide services to these minority grouP. \\Q(ey usually take a
variety of shapes. The issues most susceptible to regulatl% Mhese arrangements
include education, culture, use of minority languagS yion, and other matters
crucial to the identity and way of life of minoritiesCiacividuals and groups have
the right to choose to use their names in the ny, 10 ity language and obtain offi-
cial recognition of their names. Taking into 1f% Vekie the responsibility of the state
authorities to set educational standards, ! ) N eultural minority institutions can
usually determine curricula for teachlng Q Lnelr minority languages, cultures, or
both. Ethno-cultural minorities can diso ﬂetermme and enjoy their own symbols
and other forms of cultural e Q For this reason, service institutions are
found as medium-strong on E( *ontinuum. The cost of such approaches var-
ies from country to countryyzand according to the development of social mod-
els. Service institutions 1&§ be established in private law both with and without
government submdwsf hey may be established in public law with funding on
an equal basis wi ‘\\14'or1ty institutions. The more autonomy the institutions
have, the stron th» degree of NTA power. Service institutions thus leave a large
amount of. %@uon to governments and policymakers as to the level of burden
carried by public programmes. Many countries have opted for this approach as it
provides for adjustment to specific circumstances, including for instance Austria,
Canada, Denmark, Germany, the Netherlands, and Ukraine.

4.3 Political representation

Having representation in the political sphere means being heard, and depending on
the nature of the representation it may also mean participating in decision-making.
There are numerous ways to have representation; consultative bodies are also a
type of representation. But where consultative bodies do not provide for voting
rights, political representation usually does. At the political level representation
tends to be more formal and usually enshrined in law, at either the national or local
level. For this reason, it is a stronger institution than consultative bodies. However,



10 Tove H. Malloy

governments may consider it onerous, not only because allowing political repre-
sentation usually requires subsidies to office holders and party secretariats, but also
because it cements the relationship into law.

Reserved seats in parliamentary assemblies are a way to recognize the right
of ethno-cultural groups to participate in the political decision-making process.
Opinions vary as to the effectiveness of reserved seats, and critics warn that they may
only have token value. Many countries, however, practise the system, for instance
when ethno-cultural minorities are too small to be able to compete in the regular
political party system. Countries also combine reserved seats with other institu-
tions of accommodation, including consultative bodies. While reserving seats in
parliamentary assemblies must be formalized, there is also an option to reserve
seats in terms of cabinet positions, seats on the supreme or constitutional court
or lower courts, and positions on nominated advisory bodies or oﬂ%r high-level

organs.?> Many countries provide for reserved seats, mostly in pa@nents. These
include Belgium, Denmark, Croatia, Finland, Italy, Kazakhst%p.‘\'\‘ Slovenia.

Most countries in Europe permit ethno-cultural minorig¥gasiies. The right to

form political parties is based on several human rights sta '(@\5‘, such as the freedom
of expression, the freedom of thought, and the freedotie assembly. It is therefore
a core democratic institution that should be avail?i‘c te all. Ethno-cultural par-
ties usually form on the basis of ethnic or religip@ Wentities.2 For ethno-cultural
groups to be able to form political parties ana®»ompete in the public sphere for
opinions and claims is a major tool of s,g‘\zgto the decision-making process in
democratic societies. Even though ethn "\’&:\ﬂidral parties are likely to get out-voted
by the majority, they nevertheless "%}c ethno-cultural groups with a voice. In
that sense, ethno-cultural part sé& higher on the scale of institutions, or on
the continuum they are stron‘é Institutions than consultative bodies. For govern-
ments ethno-cultural parties. muiy be seen as onerous in the sense that they will
require subsidies on an gquat footing with other parties. Funding ethno-cultural
parties equally with Qt}&lty parties is however a democratic right.

Experience in E\\\u)c demonstrates the importance of the electoral process for
facilitating the @}Apation of ethno-cultural groups in the political sphere. States

are suppo@&guarantce the right of ethno-cultural minorities to take part in the

23 See for instance, Florian Bieber, ‘Power-Sharing at the Governmental Level’, in Political
Participation of Minorities: A Commentary on International Standards and Practice, edited by Marc
Weller and Katherine Nobbs (Oxford: Oxford University Press, 2010), pp. 414-33; and Francesco
Palermo, ‘At the Heart of Participation and of its Dilemmas: Minorities in the Executive Structures’,
in Political Participation of Minorities: A Commentary on International Standards and Practice, edited by
Marc Weller and Katherine Nobbs (Oxford: Oxford University Press, 2010), pp. 434-52.

24 For a definition of ethnic minority parties, see Janusz Bugajski, Ethnic Politics in Eastern
Europe: A Guide to Nationality Policies, Organizations, and Parties (New York: Sharpe Armonk,
1993); Janusz Bugajski, Political Parties of Eastern Europe. A Guide to Politics in the Post-Communist
Era (Armonk, NY/London: M. E. Sharpe, 2002); Karl Cordell, ed., Ethnicity and Democratisation
in the New Europe (New York: Routledge, 1999); Levente Salat and Monica Robotin, eds, A New
Balance: Democracy and Minorities in Post-Communist Europe (Budapest: Local Government and
Public Reform Initiative, 2003); Lieven De Winter and Huri Tiirsan, eds, Regionalist Parties in Western
Europe (London: Routledge, 1998).
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political debate and process. International law prescribes the principle of freedom
of association through the right to form political parties, including the freedom to
establish political parties based on collective identities, such as culture, language,
religion, or ethnicity. Where ethno-cultural groups are concentrated territorially,
districts may provide sufficient minority representation. However, it might be nec-
essary to allow for lower numerical thresholds for representation in the legislature
to enhance the inclusion of ethno-cultural minorities in the political process. In
that sense geographic boundaries of electoral districts should facilitate equitable
representation of minorities. Systems of reduced thresholds do raise controversy
in countries where they exist as well as in countries that have not adopted the
approach. The notion is often raised that ethno-cultural minorities get a ‘discount’
and thus may not represent proportionally as many voters as ordinary parties while
nevertheless holding the same degree of power. For this reason, secub'%g the right
to be exempt from thresholds at the constitutional level is often n @ary, so that
it may not be contested in courts. As such, it provides for a stro‘pu\\‘neasure from
the perspectlve of diffusion of powers. Governments may se YQ\{ututlonahzatlon
as a high ‘price’ to pay. Perhaps for that reason, threshol (mptlons do not exist
in many European countries; but Italy, Germany, Pol$ \and Romania provide
for such. \

A strong form of institutional, political accorq,r’.;ﬁh'tion is participation in coa-
lition governments.?®> This presumes, howev&\,vonsistent participatory pattern
in politics, not only through representathv” ic also through effective participa-
tion in public affairs across the board. '1\omer words, ethno-cultural minorities
will need to be represented in a broa% jtrum of society’s institutions. It requires
for the minorities to have a pla r the future of the shared nation in terms
of all aspects of society manaﬁ\nt, including foreign and security policy. Not
many ethno-cultural groups;achieve this strong presence in mainstream society.
In Europe, examples of ~huon governments that included ethno-cultural par-
ties have existed at ghe’\;onal level in Belgium, Croatia, Finland, Lithuania, the
Netherlands, Roma'\\ ﬁlovakla, and Switzerland. At the local level, ethno-cultural
minorities havik{‘{;n in coalition in Germany, ltaly, Lithuania, Romania, and

SwitzerlamQ

4.4 Self-governing

Self-governing institutions hover between administrative autonomy and political
autonomy. Often self-governing institutions are a combination of the institutions
mentioned above. Usually this approach is referred to as self-government, although
the institutions do not provide for government-type tasks. They may, however,
be devolved powers in terms of self-government in certain competence areas,
such as political decisions about these institutions. For this reason, self-governing

%5 For a good discussion on coalition building, see Giovanni Sartori, Parties and Party
Systems: A Framework for Analysis (Cambridge: Cambridge University Press, 1976).



12 Tove H. Malloy

institutions provide a greater degree of autonomy than the public—private insti-
tutions. Basically, self-governing allows ethno-cultural minorities the ability to
consent or dissent on the issues relevant to their community. Self-governing insti-
tutions are, therefore, placed high on the scale of the continuum. Self-governing
institutions are, by the nature of the stronger NTA powers, also more onerous
to sustain. Systems of self-governing exist, among others, in Belgium, Finland,
Hungary, Norway, and Slovenia.

5. Trends in NTA Research

There is no doubt that ethno-cultural minority institutions exist across Europe,
East and West, as well as in Canada. Usually, ethno-cultural minority groups seek
NTA powers because they object to assimilative strategies of ments and
wish to preserve and promote their culture and identity. Gp-e\qments, on the
other hand, will usually have country-specific reasons for fng NTA as a tool
of accommodation. Country-specific reasons are often &‘{ﬂmmed by historical
legacies and events. Depending on the nature of th 1y-specific reasons, gov-
ernments may choose instrumental and/or normcu'§ Sapproaches. Distinguishing
between instrumental and normative approachﬁ(/ not always possible in deter-
mining a government strategy. A crude ai¥¥s$ would hold that instrumental
approaches usually have the overall aim ¢f &ymg control over territory and pop-
ulations, whereas normative approachc\\.m to provide justice. A more sophisti-
cated analysis would reveal that nor@ ye approaches may also have instrumental
aims, especially if providing j res control over territory and populations.
A common denominator is, t Yore control.

Control in the political and soc1al sciences usually refers to the hegemony of
one dominant group, _ %n a particular ethno-cultural group, over state ideol-
ogy and institutions r S through manipulative methods.?¢ If a dominant group
is to relinquish (\(ntrol it will depend on the depth of the divide between
dominant an *n dominant groups as well as on the prospects of maintaining
hegemon@ ndermg some control while maintaining hegemony is only pos-
sible if territorial borders remain intact, and in so far as that power over all impor-
tant institutions servicing the dominant group remains unchallenged. Thus, any
diffusion of powers to non-dominant groups will have to be measured carefully,
and most likely be weak and controllable in nature. Autonomy as a concept sig-
nifying restricted diffusion of power fits into this scenario of maintaining control
through devolution.

Government strategies with regard to maintaining control of ethno-cultural
groups have taken two main paths over the twentieth century. Most dominant has

26 Tan Lustick, ‘Stability in Deeply Divided Societies: Consociationalism versus Control’, World
Politics vol. 31, no. 3 (1979): pp. 325—44; Eric Kaufmann, ed., Rethinking Ethnicity: Majority Groups
and Dominant Minorities (London: Routledge, 2004).
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been the security approach, which aims to control non-dominant groups without
diluting state power. This approach is the legacy of several hundred years of wars
in the European continent; wars that often were fought over territory and thus
over population groups living in these territories. These population groups were
often minorities either in terms of religious or linguistic differences or in terms of
national allegiances. Especially, national allegiances of such groups to their mother
group have been the cause for conflict and strife. Hence, the securitization of issues
related to accommodation has contributed to the overpowering position that the
security approach has held and still holds in contemporary research on TA. The
other approach is the minority rights approach, or the protection approach, which
is considered a normative strategy and an approach that secks to accommodate
non-dominant groups based on good faith rather than control. The aim here is
to implement some positive measures for non-dominant groups because they are
seen as representing an intrinsic cultural value, be it a culture, @on a reli-
gion, or some other. The minority rights regime developed in ,E‘%e after 1990
includes a few positive measures all of which are cast nevert V'\Nm very cautious
state-centred language. Thus, it could be argued that mi & protection in terms
of the paternalistic normative framework also belongs i category of control.?’
As noted, instrumental approaches can also have n \n LAve aims. This may be a
reason why NTA research lacks clarity as to thg 'lcepts position and aim as a
statecraft instrument. AN

A important reason why studies of the tw" Qategy approaches do not provide a
full picture of the strategic role that instit rsgo“:f( NTA plays in the statecraft of mul-
ticultural and multi-ethnic societies 'hﬂ, predominant focus on the macro-level
perspective. Both strategies are %wn and both provision primarily formal
measures and instruments thro(ﬂ\\lcgal frameworks. They both see the power rela-
tions between dominant and, aoti-dominant groups as hegemonic in a traditional
paternalistic and control r sense, meaning the dominant group decides to which
fraction of power therﬁ dommant group is entitled. Thus, studies analyse the
macro level of the s*@e “r of international cooperation; hence, overlooking meso-
and micro-leveL afticn and actors. And in so doing, they overlook the functions of
NTA instiQ as a diversity management and statecraft tool.

6. Plan of the Book

As already hinted in section 2, this volume is divided into three parts, each devoted
to analysing different degrees of power devolution in terms of the strength of voice
that ethno-cultural groups have in their own affairs and in the community. For
each part we have identified relevant case studies that aim to support the specific
purpose of producing contextualized knowledge on institutional NTA in Europe

27 Jennifer Jackson Preece, National Minorities and the European Nation-States System (Oxford:
Oxford University Press, 1998).
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and Canada. Thus, a mapping of NTA arrangements in a number of countries
will lay the foundation for the conclusive analysis on the concept of NTA as well
as the final statecraft analysis. The authors of the individual chapters are associat-
ing themselves with the theories of their choice but have been asked to apply the
institutional approach to the description and analysis of the relevant NTA mod-
els adopted within the country they have been assigned. The chapters are struc-
tured according to a stylized description of the ethno-cultural institutions and the
dynamics of these, including brief analyses of the outcomes of the implementation
of NTA powers.

In order to set the stage for the micro-level discussions, Chapter 1 starts out at
the macro level with a discussion that interrogates the political issues that states
may face when seeking to decide on a strategy to accommodate ethno-cultural
groups, including the possibility of choosing between TA and NTA (Sherrill
Stroschein). Unlike most works on autonomy that praise the m (@0 TA as the
superior model of accommodation and minority—majority relﬁf\;\x as a zero-sum
game, the discussion in Chapter 1 highlights the advantagegey “WTA as a peaceful
solution to inter-ethnic and inter-cultural settlement. (_

Part I focuses on the aspect of voice through institf¥oNs of self-governing. Five
country cases have been identified to represent the i aa mat NTA institutions ena-
ble ethno-cultural groups to take decisions or parfic’ %dtC in decision-making about
affairs relevant to their existence. The dlscussw\\ﬁ this part begins with Chapter 2
detailing the system of ‘self- government Qp ’ﬂ\\hgary (Baldzs Vizi) and continues in
Chapters 3 and 4 with two examples 6£ Q 17¢ through national minority councils
in Croatia and Serbia (Antonija P@Q@b}lc and Tamds Korhecz). Chapter 5 dis-
cusses NTA arrangements for ans and Italians in Slovenia (Miran Komac
and Petra Roter), and finally €hadter 6 provides an analysis of the institutionaliza-
tion of the Sami Parhamentmn Finland (Adam Stepien, Anna Petrétei, and Timo
Koivurova).

Part 11 continugs #5 %ual with voice, however, in a weaker sense in terms of
the delegation o ‘p\Q “functions to ethno-cultural minorities. To recall, we term
this guasi-voi (3t Is questionable how autonomous such institutions are. Three
examples Qibeen selected to discuss this phenomenon. The discussion starts
in Chapter¥ with a description of the self-management of minority education
in Canada (Daniel Bourgeois). Chapter 8 discusses the institutional framework
for the Sorbs in Germany and asks whether this is in fact a case of NTA (Detlev
Rein), and Chapter 9 takes a cross-national perspective and discusses functional
NTA in a reciprocal setting, namely between Denmark and Northern Germany
(Tove Malloy).

Part IIT focuses on the weakest form of autonomy. Basically, the two selected
cases in this part represent what we have termed non-voice following the argu-
ments made in the two chapters. This is because they do not constitute a say over
own affairs or any co-decision power. Thus, Chapter 10 discusses the situation in
a number of countries in the post-Soviet space, all of which have adopted NTA
legislation without devolving any self-governing or self-management power to
ethno-cultural groups (Alexander Osipov), and Chapter 11 recounts the situation
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of the Estonian approach to NCA, a clear example of empty promises of purely
symbolic value (Vadim Poleshchuk).

Finally, the Conclusion (Levente Salat) takes stock of the institutional approaches
introduced by the authors and provides a typology of weak-to-strong NTA insti-
tutions, which may function as a toolkit for future policymaking in the area of
ethno-cultural accommodation. On this basis, the Conclusion also assesses the
conceptual revision of NTA in order to direct toward further research, which we
pursue in future volumes.
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