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CHAPTER 1
CONSTRUCTION LAW AND THE LEGAL SYSTEM

The term “construction law” is now universally understood to cover the
whole field of law which directly affects the construction industry gnd
the legal instruments through which it operates. However, Construction
law extends well beyond the law as such. Efficient anc? workable
construction coniracts require that the needs of the construction process
should be g@kei into account by applying the principles of management.
Constriction contracts must also take account of disputes and their reso-
lutiof. \Construction law is, thus, an interactive subject in which both
Jlawyers and construction professionals, including managers, have an
assential part to play. This has been the approach of different bodies
concerned with the promotion and development of construction law,
principally the Society for Construction Law (founded in 1983) and
the Centre of Construction Law and Management at King’s College,
London (founded in 1987). Both bodies have emphasised the essential
interaction of lawyers and construction professionals in the development
and practice of construction law and their lead_has_ been fo]]owed‘
by other institutions and teaching establishments in different parts of
the world.

Construction law and construction contracts

The term “construction contract” now has a statutory definition’
covering most but not all types of construction work, and including both
building and engineering work. Construction law, however, embraces.all
construction contracts, whether or not within the statute. Construction
law and construction contracts have, for many years, been the subject of
an unusual amount of attention in various official and semi-official
inquiries and reports. These have included the Simon Report of 19442
and the Banwell Report of 1964.3 These, now classic reports, were

! Housing Grants, Construction and Regeneration Act l_‘)% s5.104, 105.
? The placing and management of building contracts: HMSQ; Wit
* The placing and management of contracts for building and civil engineering work: HMSO.
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concerned largely with public works undertaken by government and
local authorities,
More recently, as private funding has grown in importance, inquiries
and reports have concentrated on the efficiency of the construction
industry. These have included the major study by a team lead by Sir
Michael Latham, published in 1994.4 This report in particular led to
the setting up of a new tier of privately funded administration through
the Construction Industry Board (CIB), which has been charged with
implementation of the report through many new subsidiary bodies. These
include the Construction Industry Council, the Construction Industry
Employers’ Council, the Construction Liaison Group, the Construction
Clients’ Forum and the Alliance of Construction Product Suppliers.
Further reports have been produced under the direction of the CIB on a
wide range of topics, including codes of practice for selection of sub-
contractors and consultants and for education and training. The Latham
Report led, via a further DOE consultation exercise, to the Housing
Grants, etc. Act 1996 which contains new statutory rights and obliga-
tions in relation to construction contracts as defined in the Act. Many
more references to this Act will appear later in this book. Other reports
continue to appear, among which should be noted the report of Sir John
Egan: “Re-thinking Construction”.’ Most recent is the Government
Construction Strategy, launched in 2011 with the aim of securing a
15-20 per cent reduction in the cost of government construction projects.
A Construction Strategy Implementation Report was issued in July
2012.% There have been a number of reviews of the working of the
Housing Grants, etc., Act which led finally to the Local Demogracy,
Economic Development and Construction Act 2009,” which, miends

the mandatory payment measures and other provisions dealing with
adjudication.®

Procurement and finance

At the root of all construction contract reform proposals lies procure-
ment, that is, the methods by which construction projects are to be set up,
financed and constructed. Procurement includes the separate or combined
relationships between all or any of the participants, including promoters
and financiers, designers and contractors. One aspect of procurement

? Constructing the Team: Joint review of procurement and contractual arrangements in the
UK construction industry.

* Report of the Construction Task Force, 1998,

b http:/iprocurement, cabinetoffice.gov.ul/,

7 The 2009 Act came into force only on October 1, 2011,
¥ Sce Chs 2 (Adjudication) and 9 (Payment).

L
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erns the provision of design services, which are no longgr to be
T ed to emanate solely from separate consultants, but are increas-
ﬁ;}];ncombined with the construction process. Ano?hgr _aspfect is t.he
:ncreasing insistence of financiers or funders on the minimisation of I"ISk
H;: ost or time over-runs, which had become a feature of COI]Stl'-‘uCthIl
Omcfects. This aspect has been tackled in a number of ways, i-ncludmg Fhe
. : duction of “partnering” arrangements, intended to exist alongside
lc]:)t;?fentional legal obligations.’ All procurement mthoc-ls must now take
account of the principles of project manager‘nent', which is now to 'be seen
as an addition to the traditional elements of design a:;md construction. .

Another generator of major change in construction contract pract.lce
during the last two decades has been the move from the ﬁilanc.mg
of construction through capital investmenl to the new concept of ‘proj ec;
finance”. By thisumethod an owner, instead o{ raising ‘thc” capital an
carrying outworks on his own account, grants a “concession To a prOJ_ect
company, Which then raises the finance and undertakes the project, takmg
the incOine over the concession period to repay‘the cost. Such projects
thus inciude not just construction but the operation and management of
facilities, which are notionally owned and operated l_)y, but only later
«ansferred to, the promoter (and thus known as Bu11d—0wu~0perat?-
Transfer or BOOT projects). Such schemes' ha'.ve proved popular in
developing countries for the provision of major infrastrucure works. In
the United Kingdom similar arrangements have been employed under the
Private Finance Initiative (PFI) by which the user, genera}uy a govern-
ment department or public body, instead qf paying the capital cost of .the
project, itself pays a fee for use of the facnhty'over a _def'med concession
period, usually including the provision of services which form part of .the
project. PFI is not free from controversy and concerns are now being
raised as to the long-term cost compared to conventional funding based
on government borrowing. ' : _

A different approach, favoured by the United ngd.om govemrgent
for maintenance and refurbishment work, is known as Pr!mq Coptracnpg,
whereby a “contractor” undertakes single point responsibility, including
management and design. All such new approaches_, and more,’fnust now
be regarded as embraced within the term “construction contyact , whether
or not within the statutory definition. All of the aforementioned chgnges
have resulted in much greater fluidity within the traditional parties to
projects, with finance being provided sometimes by contractors and
designers as well as the more conventional promoters, all of who then
participate both in the risks and profits of a project. Those who provide

? See Ch.11. _ .
1 See Report of National Audit Office, Lessons from PFI and other projects (April 2011).




I ——

4 CONSTRUCTION LAW AND THE LEGAL SYSTEM

only finance, usually referred to as “lenders” or “funders”, recover a
pre?dete:rmined return on their investment, usually postponed until the
project is completed and starting to earn revenue, They have a particular
Interest in ensuring that the project succeeds both technically and finan-
malIy. A new generation of both ad hoc and standard form contracts now
Erov@es standard rights for funders, which will include the power to

sFep in” to the project in the event of non-performance by one of the
primary contracting parties. The new fluidity in construction projects is
alsg reflected in developments in the practice of assignment of rights and
dL1t1e§, particularly those in relation to design services.

. With this brief introduction to the highlights of the world of construc-
tion law, this chapter now returns to basic matters and gives an account of
the background legal systems on which construction law is founded.
Later f:hgplers will deal with more particular branches of the law including
the principles of construction law and the various forms of contract which
are used to regulate the performance of construction activities,

Nature of law

Many I?eopl.e now involved in construction law have no formal legal
qualifications. It is appropriate therefore to include some general remarks
about the nature of law and its underlying rules. Law is highly stratified
although there is much overlapping and many common principles. Thus’
the same facts may give rise to issues under both civil law and crim'mai
Ia»\f. Civil law itself may involve disputes between individuals and issues
which concern the State, for example where planning or tax mattert are
concerned. ﬁealth and safety involves both civil and criminal ta'w:

A comparison of ways in which law differs from technolegy, will also
reveal some of the essential qualities of law. First, while tHoresare always
some technical problems which, for the time being perhiaps, cannot be
solved, the law must always find an answer to a dispute. No matter how
complex the facts of a case, or how uncertain or novel the law, the
appqmted Tribunal must always provide an answer. Secondly, in éngi-
neering and building practice approximation and simplification play a
large part: small light structures may be safely designed using approxi-
mate lpethods, while on large structures many more factors have to be
taken 1pto account. In law there is no such scale effect. The law applied

to_ a cle.um for £100 is the same as that applied to a claim for £100 million,
Simplification of the facts of a case does not simplify the law involved
ax.ld one may need to know every factual detail before any view can bé
given as to the probable legal result. Sometimes, cases heard by the

Houge of Lords involve very modest sums of money, but turn on impor-
tant issues of law.
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Thirdly, while technology proceeds upon logical induction and deduc-
tion, the development of the common law is likely to be influenced by
many other factors such as policy and practical considerations. Fourthly,
while technical designs or construction will not always employ the latest
theories and methods, legal rights and duties depend only upon what the
law says at the relevant time. A change in statute law can mean that a
man may do an act on one day with impunity but on the next at his peril.
Common law, or case precedent, is rather different. In theory the judge
states what the law is and has always been, so that a restatement applies
retrospectively. The practical effect as to the future is, however, the same
as a change in the law. Thus, when considering the law on some point,
the very latest sources must be consulted and often likely future changes
may need to be considered. It is by no means unknown for a court to
come to a wrodg decision because a recent change in statute law or
recent case gi. the point was not brought to its attention.

STRATIFICATION OF LAW

English law is divided or stratified in a number of ways. It may be
divided into substantive law and procedure. Substantive law refers to all
the branches of law which define a person’s rights and duties, such as
contract, tort and crime. The substantive law determines in a particular
case what rights a party possesses to recover a monetary loss which they
have sustained. This may depend, for example, upon showing that the
proposed defendant owed a duty in relation to that particular type of loss
and was in breach of that duty (see Ch.14).

Procedure deals with the often complex rules by which the process of
law is set in motion to enforce some substantive right or remedy. Procedure
properly arises only when there is resort to legal action, but nevertheless
it can be as important in practice as the substantive law. In the context of
construction disputes, procedure includes arbitration and other dispute
resolution processes, particularly now adjudication. A further division of
law is into common law and statute law; that is, into judge-made law and
legislation. Then there is another type of division between common law
(used in a rather different sense) and equity, which is a distinction based
upon the two great independent roots of English law. These latter two
divisions are discussed separately in the following sections because they
are fundamentally concerned with the sources of English law. While
considering each of the divisions it should be borne in mind that they are
not mutually exclusive. Statute law deals with procedure and substantive
law; judge-made law comprises equity as well as common law, and so on.




6 CONSTRUCTION LAW AND THE LEGAL SYSTEM

Another division is between private law and public law, sometimes
called administrative law. Private law relates to rights exercisable
between individuals (including corporations and other legal entities)
Publ.ic law, however, relates to the powers and duties exercisable b‘
public bod.ies, which may affect the rights or expectations of individualsy
?he way in which public law rights may be enforced is signiﬁcantb;
different to private rights, and consists essentially of applying to the
courts for orders to review the actions of the public body in question. The
e_nforce.ment of public law rights is dealt with below. Yet another divi-
Sion exists between so-called domestic and international law. International
la\\i itself falls into two distinct categories: private international law,
‘Whl-C].J applies to disputes having an international character but concem'mé
ll‘ld]\:’ldﬂﬂlS or other legal entities; and public international law, which
appl_les primarily to States. Private international law comprises tl,le rules
applied in a particular country to resolve conflict between the domestic
la.w of that country and of other countries whose laws may affect a
dispute. International law is discussed below.

The common law

English law is based upon the common law system. The common law
means literally the law which was applied in common over all parts of
th‘e r?a].m. It was created in the twelfth and thirteenth centuries by the
ng s judges and has been developed and handed down to the present
time. The essential feature of the common law which distinguishes .f
from tf)ther legal systems, is that it is based on evolving precedent wui;
N0 written principles from which the precedent stems. The comrm’;. law
has. thus been found to be a wonderfully flexible instrument, <apable of
raplld_ad‘aptation to wholly new circumstances without obvieds strain.
ThI'S 1S In contrast to problems which frequently occus tsider statutes
which may be found inadequate to cover some new situation. Likewisé
under lthe Civil Codes which constitute the basic laws of many foreign
countries, it may be found that the code cannot be made to cover a new
Ca§e,l and the judge is unable to do anything other than to apply the
existing code. Tl.w common law is fundamentally different in that judges
IE Eng'land apd in other common law jurisdictions create law whenever
they give a judgment. Successive cases thus progressively develop a
body of “case law” on a particular topic. Judges under the common law

System play a more significant constitutional role than under the civil
law of other countries.

: One effect of the spread of the English-speaking peoples from the
Sixteenth century onwards, was that they took with them their laws. Asa
result, by the nineteenth century there was established literally throughout
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the world, a greater common law, subject to the effect of local statute
Jaw in any particular state. Within the British Empire, and later the
Commonwealth, this law was maintained as a common system by the
g_tablishmem of the Privy Council (composed largely of members of
the judicial committee of the House of Lords and Commonwealth judges)
as the final court of appeal. This still applies in a limited number of
countries although the major commonwealth countries have long since
get up their own courts of final appeal, such as the High Court of
Australia. This means that the law in such countries tends inevitably to
diverge from English law with the passage of time. The United States,
which has developed its own law for 200 years, has adopted some notable
differences from English law, such as stricter liability under the law of
tort, English courts will, however, take note of and draw guidance from
decisions from other common law countries and, to an often greater
extent, Englisl{ tecisions are regularly followed or adopted in many
different cpuntries. The common law can now be regarded as having
many mere sources than only English law.

In @heery, the common law is not written down. It is stated each time
a judgment is given at the end of a case, when the judge gives reasons for
the legal principles embodied in his decision. In practice, the common
law is found in the reports of judgments, and the law on any topic is
to be discovered by reading those cases which turn on related facts. In
some areas there will be only one or two cases, but in others there will be
many dozens of cases, perhaps going back more than a century. There
have been a number of attempts to “codify” the common law, that is, to
write down in a statute the effect of the common law as it stands, with the
object of making the law more accessible. This was done with consider-
able success at the end of the nineteenth century in a number of impor-
tant commercial areas, including the of sale of goods (see Ch.7). In the
twentieth century, codification and the general reform of areas of old and
unsatisfactory law have generally been entrusted to the Law Commission.
This is a statutory body which prepares reports, carries out consultations
and makes proposals for amending legislation to codify and clarify the
common law. It is then a matter for Parliament to accept their recom-
mendations. One of the Law Commission Bills to be passed by Parliament
in recent years is the Contracts (Rights of Third Parties) Act 1999.

Law reports

Not every case before the courts makes new law. Many cases depend
simply upon conflicting versions of the facts. In the construction field,
points of law are often involved, not least because the effect of complex
conditions of contract is often uncertain. In addition to cases which turn

*L_—



CHAPTER 4

PARTIES AND STATUS

The principles of substantive law apply to an individual of full age and
Jegal capacity. While most persons concerned with the construction
industry will have attained the age of majority (now 18) they will usually
be involved as employees or representatives of some larger body whose
legal capacityand liability is limited. In this chapter the role and status
of the diffétent parties who may be involved with the construction
industryis.éxamined. Then the legal capacities and liabilities of those
bodiés Wiost commonly encountered is discussed.

PARTIES IN THE CONSTRUCTION INDUSTRY

The client

The most essential person is the client, who commissions the work.
They may be referred to as the building owner or promoter, but the term
“employer” is used in the JCT and ICE forms of contract. The employer
may have practically any status. They may be a private individual, part-
nership, limited liability company, part of local or central government or
any other incorporated or unincorporated body. Today many large
projects are undertaken by two or more entities acting in “joint venture”.
In law this usually amounts to a partnership or a specially formed
company, with the joint venturers acting as the partners or shareholders
and management being undertaken through a board empowered to run
the joint venture. Contractors will always need to be concerned with the
status of the client since, in the absence of special provisions, the
contractor has no security in the work once it becomes attached to land
owned by another person (see Ch.14). Invariably a construction contract
will contain provisions for stage payments (or payments on account) so
that the contractor’s exposure is limited. However, there will be no secu-
rity in respect of a claim or the final account, beyond the financial worth
of the employer. Often the “employer” will be a specially formed
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company, set up to run the project on behalf of other backers, but 1ega,11‘:
distinct from them. In PFl projects, the PFI contractor, who acts ag
employer under the construction contract, is usually a specially formeq
company or SPV (Special Purpose Vehicle), owned in whatever propor-
tions the promoters (including contractors) may agree. The viability of
any such scheme depends on the creation of a chain of appropriate
security. Another recent trend in speculative development work is for
the nominated “employer” to assign its interest in the project during the
course of the work, sometimes more than once. Contractors must be
alive to the consequences of such events.

_ithout financial harm to the group. In such circumstances the employer
\iin the case of a contractor) will normally require a parent company
tee, and the same will apply to contractors in respect of their
:'ﬁﬁgnded sub-contractors. In some civil law countries the. courts recog-
ﬁ'se the “doctrine of groups of companies” um_ier Whl?h a hollc!mg
company may be automatically liable for the actions of its Slleldl{:l!’y
wﬁlpaﬂies' No such doctrine exists undf:r English la'w and thos.e d-e?.lmlg
with subsidiaries must ensure that a chain of recognised legal liability is

in existence.

The professional team
Contractors and sub-contractors -
In traditional general contracting, the task of designing the works and
supervising their-construction is usually carried out by the same person
or body. Undet\@building contract they are the a_lrchltect, fmd un.derla
civil engineering contract, the engineer. The title “ar.cbllect”. 125, in
Fnglanc, cesérved by statute for those professionally el_]tltled to it.* The
same(1s ot true for engineers, although in some COantlrIeS, guch as Italy'l,
Genmany and USA, the title is protected. Statutory registration for engi-
~egrs has been considered in the UK but not accepted by government.
Instead a uniform system of qualification has been createq for
all professional engineers, by award of the title Cl;la.rtere.ci Engineer,
abbreviated as “C.Eng.” Chartered status for UK engineers is conferred
by some 35 separate engineering institutions. Also, un.der Eu:opean
Community legislation, engineers throughout the community canre glsFer
and use the title “Euro. Ing.” Usually a specific person or firm is desig-
nated as the architect or the engineer under the main contract. The person
so designated will be given certain powers and duties by the contract
which they must exercise as the construction work proceeds.

The architect or engineer is not a party to the main contract nor to any
sub-contract, but is engaged under their own contract with the employer.
In building contracts where the employer engages an archjtect,_a civil or
structural engineer may be required to carry out part of the design vs-fork.
They may be engaged either by the employer or by the aIchlte‘:c?.
Similarly, an architect may be brought in to assist in the design of (fwﬂ
engineering works. Engineers and architects have traditionally practised
as partnerships. Many firms of engineers and architects have, however,
set up as limited liability companies, which is now permitted by the
professional bodies. The result is that some former professional firms
are now “owned” by the their shareholders; the shares can be bought
and sold and they are subject to take-overs and mergers. The latest

A large proportion of building work in the United Kingdom and
abroad is still carried out under the system referred to as traditional
general contracting. Under this system, the person who carries out the
works is the main contractor, also referred to as the builder, building
contractor, civil engineering contractor, etc. The employer and the main
contractor are the two parties fo the main or head contract, which may
also be called the construction contract, or the building or engineering
contract according to the nature of the works. Professional services,
including design, are provided by other persons who may be named in
the main contract, but they are not parties to it. Their relationship is by
separate contract with the employer.

The contractor, in all but the smallest jobs, sub-contracts (or sub-lets;
parts of the work to one or more sub-contractors. Indeed, most il tie
larger contracting companies now see their role as being managers of
the sub-contractors who will perform the physical work. Mai contracts
commonly provide for certain sub-contractors to be ¢hosen by the
employer to carry out particular work, usually identifieq 28 prime cost”
(PC) work. They are usually called “nominated” sub-contractors and
their status gives rise to particular issues under the standard forms of
contract.” Sub-contractors who are not nominated are sometimes called
domestic sub-contractors. Both the contractor and the sub-contractor
will usually be a limited liability company although small concerns may
be partnerships or even sole traders. A practical problem often met is
that the contracting “company™ is a group consisting of a “holding”
company and several “subsidiary” companies. The holding company
owns the shares in the subsidiaries, and often has most of the assets of
the group. This arrangement has taxation advantages, but means also that
a subsidiary can be allowed to be wound-up to the detriment of creditors,

I'See JCT, ell. 35, 36, ICE/ICC, cl. 59. % Architects Act 1997, re-cnacting and amending carlier legislation.
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development, aimed at preserving professional status, is the creation of:
«Jimited liability partnership” or LLP now made possible by the Limje,
Liability Partnership Act 2000.

A quantity surveyor (QS) is often found on larger contracts, The
traditional function has been to take off quantities from the drawinee
and other technical descriptions of the intended work, and to Prepare
from them bills of quantities; and subsequently to carry out measure.
ments and valuations. In the JCT form a quantity surveyor is named apd
given certain duties. They do not appear in the ICE/ICC form. Their
duties there are placed on the engineer, but are usually carried out by a
QS. The quantity surveyor may be engaged by the employer, by the
architect or by the engineer under a separate contract. Again, Quantity
surveyors have traditionally practised as individuals or partnerships;
many have set up as limited companies and some may be expected to
form limited liability partnerships. Quantity surveyors also provide
advice pre-contract on matters such as costing and procurement; angd
post-contract on claims and contractual issues. In the latter role they are
sometimes referred to as “claims consultants” or more politely as
“construction cost consultants”,

In their capacity under the main contract, the architect or engineer is
required to carry out functions as the employer’s agent, when they must
represent the interest of their employer. In addition, the architect or engi-
neer may be required to carry out particular duties, such as certification,
on the basis of their professional opinion, sometimes loosely referred to
as acting “independently”. In such cases while they remain the emplay-

er’s agent, they are under a duty to hold the scales fairly between thi two
parties (see Ch.9).

Project manager

In recent years new forms of procurement for construction works have
emerged, involving new types of contract under which the roles of the
parties differ from traditional general contracting. These are discussed in
Ch.8. The new contract forms have given rise to a new professional
known as the project manager. Although their position may be defined in
a particular case, they do not fulfil a fixed role in the way that the designer
or supervisor does. Project management can be a separate professional
role, dedicated to the achievement of cost, time and performance require-
ments, using programming and monitoring techniques. This type of
service will be performed under a separate contract of engagement with
the employer. A project manager is also appointed by the contractor
under a management contract; and the contractor’s agent under a conven-
tional construction contract is sometimes called the project manager.
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There 18 therefore, no single definition of the role and status of the
. y :
p;ojeCt maﬂager‘

fn addition to these major participants, there is a group of persons \-;vho
onear in building and engineering contracts with par.tlcular funcu(msi;~
‘ d powers. These include the engineer’s representative, tt}e c‘:lf_:rk 0
- ki the agent and the foreman. All these persons are mdl\fldua{s
z;f, r’epresent one or other of the major par'ties; thus, t_he .engu:;;:et];1 ]
@resentative and the agent represent on site the engineer and the

contractor.
Joint ventures

Joint ventures between promoters are mentioned gbove. 'Wlth new
forms of procurement and the ever larger c_onstructmn PrOJects, .1t_1s;
increasingly <ammon for two or more parties fo corpbme as a join
venture to(a¢t-as contractor or to fulfil any other role in a const_,ructlﬁn
project! The simplest form of joint venture involves twq companies W ol
contfaci™on the basis that each of them takes on full, joint and 1sewsr}z:
1anility, so that one of them could drop out anq the othgr complete t ::
aroject. The two joint venturers themeel.v.es will ente‘r into a conti;c':
xlzegulating their internal rights and liabilities. In the simplest case : is
may involve equal pooling of resources and sha.r-m_g .of costs and profits.
However, there may be a much more elaborate division of l’BSpOI_lS?blllty
and sharing of profit or loss. For example, 1iw0 contractors may divide up
the project, each taking on a defined area of the work, Wlﬂ.l each CUmleY
being jointly and severally liable to the employer. In either case tler-e
will be a need to set up a joint management structure, for making deci-
sions which affect both parties. Such joint ventures operate as a partner-
ship, limited to a specific project. Joint venture pariners need not make
the same type of contribution to a project. A joint verllture can be set ;p
to perform a design and build contract betvsl/e_en a design company and a
construction company. An alternative to joint ve_nturers entering into
contracts in their individual names is to set up a jointly owned company
(or Special Purpose Vehicle), whose shares_aqd assgts are hclfi in agreed
proportions. In this event, the employer will invariably require guaran-
tees from the owners of the SPV.

Effect of status

The differing legal capacities and liabilities of those bodies most often
encountered in the construction industry are discussed below. The mqst
common is the limited company, while some professiopal bodu_a; still
operate as partnerships. There is a significant difference in the ability to
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: d. Changes of the directors or the members (shareholders) do not
lveth-e company. When a company contracts only the company can
' t’i)e: sued on the contract. If a wrong is done by or to a company, the
r arty in any action is the company itself. A shareholder is not
L --'.dlio conduct an action on behalf of the company, even if they hold

enforce debts. For example, where a building owner has a claim agaj »
the contractor (a limited company) for bad workmanship, and against the
architect (a partnership) for bad supervision, if the contractor is withoy
assets, pursuit of the claim will lead to winding-up the company with "

benefit to the building owner, even though the shareholders and direetq

8 ! i i over
may have personal assets. Conversely, the architect’s firm will have g majority or alliof thn:ghaves. Rheferlfnce lgh‘;::.?;iizj;i%t:kg;mity
no such protection. Even if the firm as such is insolvent, the partners will or bought anq sold means only that t e‘purale PHCTR —
be liable to the limit of their personal possessions. A limited liabiligy. of the shares 1n the CHRpanY: 9"“1;“’ ?DJS also take with them all debts
partnership shares some of the characteristics of partnership and some of assets, including their business. But they

a company.

Many of the potential liabilities incurred in relation to construction
projects will be covered by insurance. Professional firms must maintajn
professional indemnity insurance, ostensibly for the protection of the
partners but in practice also representing a further “asset” available,
should a loss occur either during or after completion of the project,
Insurances provided by a contractor are for the most part maintained ip
force only during the course of the work, so that claims for latent defects
will usually be dependent on the contractor’s own assets (see Ch.10).
While the great majority of claims will be against the company or
partnership which enters the relevant contract, the possibility exists
that a claim involving professional negligence may be brought against

the individual employee where the company or partnership is without
funds.’

and liabilities.
ownership of companies

The assets of @ new company are con-tributed by the members, wl'!o
gubscribe to prchase the shares or “equity” of the company. Tfhe_mgnn
gdvantage gta/limited company, as opposed to a partnership lies in t‘h?
ability tonacquire a financial interest in the success of a commercia
venturéwwhile limiting the risks of failurde. The liability of shareholders is
. inarily limited to the money invested.
ﬂl(ilt:;rggeration of companies is closely regulated by statute. Most odf
the law is found in the Companies Acts 1985 and 1989, now amende
and consolidated by the Companies Act 2006. ' .
There are two types of company limited by Shi‘ll'eSZ quhc and private.
Private companies are usually small, ofteln family busmpsses and 'they
comprise by far the greater number of rleg1'stered companies. In a pnvage
company the number of members is limited and‘the share‘s cannot be
freely transferred. However, a private company enjoys certain prwﬂ;ges
which make its operation simpler. A public company mus.t bfe identified
by the letters “plc” after its name. lts membership is unlimited; shares
are quoted on the stock exchange and are freely transferabif;. SU(fce?,sful
private companies often seek to capitalise t!lell‘ assets t?y floating”, or
transferring themselves into public companies. Both private a‘nd-pubhc
companies must file annual accounts which are open to public inspec-
tion. The Companies Act 1989 introduced extensive new provisions
ing to company accounts. :
rel;::wglegal pefsori including another company, can buy shares. Subject
fo certain restrictions, a company may purchase its own shares, tl‘lercby
reducing the issued capital. The capital of a company ha.s a nominal or
authorised limit, which in a small private company is often '£'100.
Shareholders are paid dividends out of the company’s profits. Adldltlonal
capital can be raised by selling unissued shares, or by a fr.esh issue of
shares. The re-financing of companies by public .share‘ issues .often
attracts publicity in the financial press, where there will be interest in the

LiMITED COMPANIES

The word “company” can embrace any body of persons comibined for
a common object, whether incorporated or not. Howevef, ity commercial
use is narrower and refers to an incorporated company, as opposed to a
partnership. While a partnership is the product of an agreement between
partners, an incorporated company is entirely the product of statute,
which provides for the essential ingredient of limited liability. In the case
of most commercial companies, limitation of liability relates to the
issued shareholding. Incorporated companies may, as an alternative, be
limited by guarantee, which is often a convenient device for non-profit
making companies.

The essential feature of a limited company is that it exists as a separate
legal entity, distinct from its shareholders (members). The assets and
debts belong to the company, which has perpetual existence until it is

¥ See Merrett v Babb [2001] 3 W.LR. 1.



CHAPTER 9

CONSTRUCTION CONTRACTS

The essence of a construction contract is that a contractor agrees to
supply work and materials for the erection of defined building or other
works for the benefit of the employer. The detailed design of the work to
be carried out isften supplied by or on behalf of the employer, but may
also be supplied.ih whole or in part by the contractor. In legal terms there
is no diffefence between a building and an engineering contract, and the
term Cohistruction Contract is adopted to cover both. For the first time
undet Briglish law, the Housing Grants, Construction and Regeneration
Kc5.1996 Pt 11 includes a definition of “construction contract” (see
élow). This is solely for the purpose of identifying types of contract to
which the Act applies and does not apply. Many of the excluded activi-
ties fall within what is ordinarily understood as a construction contract,
and will be subject to the general principles discussed in this chapter.
Almost invariably there will be other parties involved with a construc-
tion contract in addition to the contractor and the employer. There may
be an architect or engineer who provides the design and supervises the
work; and there are likely to be sub-contractors employed to carry out
parts of the work. The status and capacity of these parties is considered
in Ch.4. This chapter deals with those particular areas of the common
law which help to define the rights and duties of the parties and which
regulate the performance of construction contracts.

The number of statutory provisions which directly affect construction
contracts, as opposed to construction operations, is not great. The number
of decided cases which apply to construction contracts has grown very
considerably on the past two decades. Since the advent of systematic
reporting of construction cases (in the Building Law Reports, Construction
Law Reports and elsewhere) there has accumulated a large number of
decisions on the standard forms and on other principles of construction
law. But there remain areas in which there is no direct authority. In such
situations assistance may be obtained from the standard textbooks, which
are often consulted by, and sometimes expressly approved by the courts
in deciding new legal points. Reference is also made frequently to
foreign decisions, from the Commonwealth and the United States of
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America, where direct authority may be found on areas not yet degide
under English law.

In Ch.7 a number of special types of contracts are considered, Bach of
these contracts has its own particular features; for example

Most
contracts take and from features such as the role assigned to the archite,

or engineer and the provisions for payment as the work proceeds. Th
matters are dealt with in this chapter. The following chapter coy
factors outside the contract itself which affect the parties” rights,

particular provisions of common forms of building and engineerip
contracts are considered in Chs 11, 12 and 13.

New statutory definition

As noted above, the Housing Grants, etc., Act provides in s5.104 and

105 an extensive but far from comprehensive definition of “constructioy

contract”. Thus, drilling for oil or gas, tunnelling generally, plant op

steelwork for nuclear processing, power generation, water or effluent
treatment, or chemical, oil, gas, steel or food and drink production are
excluded; as are the supply (excluding installation) of components,
materials, plant and machinery generally. A contract with a residentia]
occupier is also excluded. The Act does, however, include matters not
ordinarily considered subject to construction contracts, such an agree.
ment to do architectural, design or surveying work, or an agreement o
provide advice on building, engineering, interior or exterior decofétion
or the laying-out of landscape in relation to construction operations;
Further, by additional regulations, particular types of «Ontract are
excluded, such as PFI contracts and highway and seweiage ‘works for
adoption. Thus, it is nhecessary to consider carefully whether particular
operations are within the Act, The subject matter of some contracts will
be partly within the Act, In this case 5.104(5) provides “where agreement
relates to construction operations and other matters, this part applies to
it only so far as relates to construction operations”. This provision may
create difficulty in relation to the resolution of disputes by adjudication
(see Ch.2) or in regard to the right of suspension.!

New forms of contract

While the majority of construction work in the United Kingdom and
abroad is carried out under conventional arrangements, with a main

!'5.112 and see below.
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tractor, sub-contractors and a professional team, a number of alterna-
on L]

sives have emerged in recent years. One of the first alternative formi was
. “prime cost” contract under which the traditional “contract SI.’lm was
1aced by an accounting procedure by which the contractor’s actual
- ts were to be paid, calculated according to ﬁxz?q rules anq gsual\ly
ﬁ:ject to a guaranteed maximum price, with additional provision for

sharing of savings. Such contracts are sometimes called “cost reimburs-

51',]3” or “target cost” contracts. Next are ma_nagement chlracts, ﬂ;n
jw.hich the main contractor, while being ostensibly responsible for el
'v;hole of the work, undertakes only management. The contractor’s leg;.
]jé,bility is substantially restricted in regarq to the performe}nce of su[;
contractors, who normally perform the entirety of the physxca! work,

feature of both prime cost contracts and management contracts is that the
:‘d'esign can be gvolved as the work procef:c!s, with the main contractor
participating(1iy or advising on design dcmsmps. A further devilopment
f;-om managiment confracting is “construction management” (some-

times-Called a project management) in which the work is carried out

under e series of direct or trade contracts. .The- work of .the' cgnstruc.tlon

1aavager is limited to managing and co-ordinating these individual direct

%I‘l;’r;fltes.these arrangements are referred to as “new” forms of contract,

they replicate processes well known in the past. Agot}zer 'form sf
contracting which has been re-cycled in relcent years is “design-and-

build”, sometimes called “turnkey” contracting, whereb}./ the contractor
takes responsibility for the detailed design. Many projects today use

bespoke forms of contract which make use of several of these new facets

of procurement. Thus a particular project may use ?_target cost arrange-

ment, with the contractor taking full responmblllty. for the design,
with the traditional role of the engineer or architect being rep]a;ed by a
pfoject manager, designated as the Employer’s Representat{ve. Th_e
advent of PFI contracting and the many layers of sub-contracting typi-
cally involved, has added to the general climate of‘ change. However,
despite such changes, the legal principles .by which such cont}‘acts
are governed remain the same as those which apply to clonven.tlonal
contracts. There are a number of initiatives aimed at producing suites of
contract documents capable of covering all the different alt_emat_we
forms of procurement. Notable among these is the New ‘Engmt_:ermg
Contract (now renamed the New Construction Con.tract) which c}alms tq
promote good management and thereby to avoid confronta‘flon and
dispute. Use of the new forms, since their first appearance in 1991,
has been somewhat limited. They have been employed on a number of
high profile projects but have not yet featured in any reported case before
the courts.
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PERFORMANCE AND PAYMENT The contract price

Construction contracts usually state a price for \.ivhict.l the work is to be
9 pleted. This is invariably subject to mochﬁcatlop as the \fvork
ceeds on account of ordered variations, allowgblc price fluctuations,
. _valuation of prime cost or provisional sums, clau.ns, and other matters.
' . re the price of the original contract work remains fixed, the contract
" ebe called a “lump sum” contract. But if the original contract-work is
.basid on quantities which are to be recalculated when. tlya work is done,
Eﬁe contract is called a “re-measurement” contract. This is so whlilfluthere
is an express right to have the work re-measured; or where the bi s are
étated to be provisional or approximate. The JCT forn:_l .of confract is a
gmp sum contract, whether or not it is based on quantlt-lef; (see Ch.'l 2).
"E[‘he ICE/ICC Torm creates a re-measurement .contract; this is emp&asm-ed
v the facithat the stated price of the work is refeljre‘c‘i to as tl:{e iendgr
total” (se¢Ch.11). A further term sometimes used is ﬁxedlprlce. T[‘]:us
is e=nvrally taken to mean a contract wherf: the sum payfable is ngt adj usi—
substantially complete. In Sumpter v Hedges® a builder contracted ey by reason of price increases (fluctuations). The ]Jl'le]: may, ?S\;::eu;
erect two houses and stables on the defendant’s land for a lump sum, by ~ be adjustable on many other grqunds. Where the ?tnlllp oyer wn i
abandoned the contract part-completed. It was held that in the absence of know the exact price of Fhe work.m z?.dYance, none o “_e co:x‘mgtl) L
entitlement under the contract, the builder was not entitled to ﬁuﬂm» of contract are appropriate. Whﬂe lt. is possxbcl;;:;1 fetm invariable p
payment for the unfinished work, despite the fact that the employer. contract would be uneconomic and difficult to .
retained the benefit: A.L. Smith L.J. giving judgment said: :

In a construction contract, the contractor undertakes to carry oy
complete the defined works, and to provide all things necesg
completion, which may include outstanding design details. The
er’s part of the bargain is usually the payment of money. Problemg
arise in deciding when the contractor’s obligation is discharged,
amount of money is payable and at what date. In each case the g
depends primarily on construction of the contract, since the partieg
make whatever contractual arrangements they choose. There
however, some general principles which may amplify the parties’ inte,
tions and it must be remembered that contracts falling within the Hoys;
Grants, etc., Act are subject to a number of significant statutory termg.

Where the contract is to carry out and complete a specific item
work, the general rule is that only complete performance can dige _
the contractor’s obligation and no payment is due until the work

¥

“The learned Judge had found as a fact that he abandoned the contace,
Under such circumstances, what is the building owner to do? Hé cmng‘t,‘
keep the buildings on his land in an unfinished state forever-1he law is
that, where there is a contract to do work for a lump sum, uniil'‘the work is
completed the price of it cannot be recovered. Therefore tlieplaintiff could
not recover on the original contract, It is suggested, howtvex that the plain-
tiff was entitled to recover for the work he did on a\juativam meruit but, in

order that that may be so, there must be evidence of a fresh contract to pay
for the work already done.”

Stage payments

In most construction contracts of any substance there are express
provisions for interim or stage payments to be made as t‘he work proceeds.
In more traditional contracts the contractor i.s to be pa.ld the value of _the
estimated quantities of work done and materials sup_phed less a retention
which the employer holds as security for completion qf the works. In
such cases the rule of payment on substantial completion (_sge above)
may still apply to each payment, but subject also_to tl?e provisions as to
certificates. Even where there is no provision for interim payments thf=re
may be, in the absence of express provision to the contrary, an implied
term for reasonable interim payments as the work proceeds. ‘

Contracts within the Housing Grants Construction and Regeneration
Act 1996° must provide for stage or other periodic payments, unless the
duration of the work is to be less than 45 days.* The contract must also
provide a mechanism for determining what payments become due and

The contractor in such a situation is not, however, always without a
remedy. They may recover if they can show that completion was
prevented by the employer, or that a fresh agreement to pay for the
partially completed work is to be implied. In the above case, the builder
did succeed in recovering payment for his materials which had been used

by the employer, these not being attached and having remained his prop-
erty (see also Ch.5).

% As now amended by the Local Democracy, Economic Development and Construction
Act 2009,

2 [1898] 1 Q.B. 673. 45.109(1).
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when, and provide a final date for payment. The contract must provj
for the giving of notice not later that five days after the payment dy,
date, specifying the sum considered to be due and the basis on which
sum is calculated. Amendments introduced by the Local Demogragy,
Economic Development and Construction Act 2009 (the 2009 Act) now
permit the payee to give such notice, if not given by the payer. If the
contract does not comply with any of the statutory requirements, the
Scheme for Construction Contracts Pt II is to apply®. This provides for
calculation of instalments by reference to the value of work done anq
materials supplied, less previous payments. Section 111 of the origina]
Act dealt with the problem of set-off against sums otherwise due to a
contractor (or sub-contractor) by requiring the timely service of a “With-
holding notice” by the payer, in the absence of which the full sum would
be payable on the final date for payment. The 2009 Act replaces this
provision with new requirements (contained in the re-drafied s.111) by
which the payer must pay the sum which is notified by either the payer
or the payee, or, subject to giving notice seven days before the fina] date
for payment, the payer may pay a lesser sum. The objective is to facili-
tate cash-flow and to achieve timely payment.” Where the sum payable
in accordance with s.111 is not paid by the final date for payment, s.112
(as amended) provides for the right to suspend performance® of all or any
of his obligations under the contract until payment is made, the party in
of all or any of his obligations under the contract until payment is made,
the party in default being liable to pay the costs of suspension. Section
113 prohibits “pay when paid” clauses except where the person from
whom the payer is receiving payment is insolvent (see Ch. 1 0).?
Stage payments based on measurement can be regarded as ulneces-
sarily complex, requiring more or less detailed measurement, tisually on
a monthly basis. There is usually nothing to prevent the contfaciar artifi-
cially adjusting the rates and prices under the bill to achieve inflated
early payments, which also has the effect of reducing the contractor’s
incentive to complete, It has been suggested (by Latham and others) that
a fairer and more efficient system is to agree lump sum instalments in
advance, dependent only upon the contractor’s rate of progress. Such
sums are referred to as “milestone” payments. They are found routinely
in construction contracts in the United States of America and elsewhere,
where bills of quantities are rarely incorporated into the contract and are

. .coming increasingly common in large-scale ?mjecls, particularly
l:?vﬁ;era measurement would be costly and inconvenient.

No price agreed

In most substantial contracts, the sums to blecon?e pa){able are provlldgd
in detail. There are, however, many situations in which sums are (ih e
fmtd where the contract terms are inapplicable. In an extreme case this
. ise from the absence of a contract, or from a contract making no
E n for payment. In such case, the contractor is entitled to a reason-
- !‘0\’1?3:121 (see Ch.5). However, it is frequent to find provisions under' th.e
atb;l;;ard forms, where the pricing mechanisms provided, aﬁer1 -Ehtm—
3 ting various provisions which do not apply (for example,. app watl(];n
ﬁ; contract rates or analogous rates) lead to the c‘{‘)nclltlslonl thz.at t”:)
tractor is cniitied to payment of a sum based on “a fair va uatfonil
GOﬂa sum Vehith is “reasonable and proper“..” There are many similar
. visicnhs in the forms. In each such case it is for the court, or arbltr:?tor
g;oad(urjc.ator, to decide a reasonable sum bgsed on: (1) anydm;ter:la(;lﬁ
yikish the contract may require to be ts%ken into account, an { ) s to
U;};er material as is placed before the trlb.unal. There are no ru esaas =
what is admissible and what is not. A fair or rffaspnable ;I)gr.lce u:l f;me
based on rates quoted by other contractors for similar wor : o; (:1 v
and materials plus other allowances. A reas?.nablf sum must ml(l: ude o
profit and overheads. A claim limited to “cost” will generally inc

overheads but not profit.'?

CONTRACT DOCUMENTS

A common feature of most construction contracts is the mcclilrp(‘)tractiuzlé
of a variety of different types of do?ument. The'se are not t;rm t'Se he
documents expressed in words: drawings appear in most con ?;: i
have to be interpreted and given leg?.l meaning 'fmd signi ‘c::tcof
Typically, a construction contract of any importance vl\w%ll contatm gdraw-
conditions of contract, a specification, a bill of quantities, a set o :
ings, and other documents of varying sorts. Tlllere may alsobe a se;;;r)an;
“agreement” in which the parties formally bind th'emse.]ves tl;(,) pe .
the terms of the contract. The question necessarily arises, how these

* Now comprising ss.110, 110A and 110B.

¢ As also amended by the 2009 Act.

? For set-off generally, see Ch.2.

¥ See below under “cxtension of time”.

¥ And refer to case of William Hare v Shepherd Construction [2010] B.L.R. 358.

0 ICE/ICC, ¢l.52(1).
I JCE/ICC, ¢1.52(2).
2 JCR/ICC, cl.1(5).

[



CHAPTER 12
THE STANDARD BUILDING CONTRACT

The Standard Building Contract, formerly known as the RIBA form, is
now issued by the Joint Contracts Tribunal (JCT) comprising the RIBA,
RICS, the Association of Consulting Engineers, and bodies representing
employers, local “authorities contractors and sub-contractors. It is
commonly reférred to as the JCT form and is intended for use in all types
of buildingweik. The form originated early in the twentieth century and
has gon€rrough a number of editions most notably those of 1939, 1963,
1985( 1998 and 2005. Formal amendments are issued from time to time
with-periodic reprints incorporating accumulated amendments. A new
eition was issued in 2011, retaining the same format as the 2005 edition,
which had departed radically from the 1998 edition, which extended to
42 clauses. The latest edition of 2011 reviewed in this chapter is divided
into nine sections (although still referred to as clauses), and is accompa-
nied by seven schedules, articles of agreement and contract particulars
(previously known as appendix).

The JCT form has for many years existed in alternative versions
including forms with or without quantities and with approximate quanti-
ties. Other versions exist and, since the 1980s the JCT has progressively
issued other contract forms, sub-contract forms and other documents
which now comprise a full suite of procurement documentation. Some
of the other JCT documents are covered in Ch.11. The JCT forms tradi-
tionally place specific duties on the architect who, given the statutory
restrictions upon use of the designation, is referred to in the form as the
Architect/Contract Administrator. The term «“Architect” is used here for
brevity.

The Form is published together with the following schedules:
Contractor’s Design Submission Procedure (Schedule 1). Procedure for
Quotation and Agreement of Instructions (Schedule 2). Insurance
Options (Schedule 3), Code of Practice for Opening Up (Schedule 4),
Provisions as to Third Party Rights (Schedule 5), Forms of Bonds
(Schedule 6), and Fluctuations Options (Schedule 7).

The commentary which follows is intended as an introduction to the
basic working of the contract. The most important clauses or sub-clauses
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are printed with notes as to their effect. Other clauses are referreq-
where appropriate. Some clauses are omitted as being not essentia] to
basic scheme of the form. These clauses may, of course, be vital tg 5
particular issue or dispute.

THE CONTRACT

The form contemplates that the contract will be made by executing the
Articles of Agreement, which may be either under hand or executed ag a
deed. The latter method will extend the period of limitation from six w
12 years. But neither method is essential and the Conditions of Contraﬂ
may be incorporated by reference in any other document of agreement
provided the essential terms which are identified in the Articles of
Agreement are recorded in some other manner.

The Articles themselves state as follows:

)

“Now it is hereby agreed as follows

Article 1: Contractor’s obligations

The Contractor shall carry out and complete the Works in accordance with
the Contract Documents, :

Article 2: Contract Sum

The Employer shall pay the Contractor at the times and in the marnes
specified in the Conditions the VAT-exclusive sum of (£) (‘the \Centract
Sum’) or such other sum as shall become payable under this Ceniract.”

In Articles 3 and 4 the architect and quantity surveyor ase\fts be named.
Article 5 identifies the planning supervisor for the purposes of the CDM
Regulations (if other than the Architect) and Article 6 names the prin-
cipal contractor under the CDM Regulations (if other than the contractor).
Article 7 provides for adjudication of any dispute or difference (whether
or not subject to the Housing Grants, etc., Act. Articles 8 and 9 provide
alternatively for arbitration or litigation. The choice of arbitration is
required to be noted in the contract particulars with litigation taking
effect as the default provision. Detailed procedures for adjudication or
arbitration are contained respectively in ¢11.9.2 and 9.3-9.8. Adjudication
is to be conducted in accordance with the Scheme for Construction
Contracts and arbitration in accordance with the CIMAR Rules.

By cl.2.1 of the conditions the contractor is required to “carry out and
complete the works in a proper and workmanlike manner and in
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compliance with the contract documents . ..”. Clause 1.1 contains an
extensive list of definitions including “Contract Documents” which
includes the Contract Drawings, the Contract Bills, the Agreement, the

Conditions and, where the Contractor takes on part of the design, the
gmployer’s Requirements and the Contractor’s Proposals. The relation-
ship between these documents and their function is provided for as

follows:

«Work included in Contract sum

4.1 The quality and quantity of the work included in the Contract Sum
shall be deemed to be that set out in the Contract Bills and, where there is
a Contractor’s Designed Portion, in the CDP Documents.”

“Agreement, ete. to be read as a whole

1.3 The Atreement and these Conditions are to be read as a whole
but nothinng contained in the Contract Bills or the CDP Documents shall
overridewer modify the Agreement or these Conditions.”

“prepazation of Contract Bills and Employer’s Requirements

2.13.1 Unless in respect of any specified item or items it is otherwise
specifically stated in the Contract Bills, the Contract Bills are to have been
prepared in accordance with the Standard Method of Measurement and any
addendum bills to be issued for the purposes of obtaining a Schedule 2
Quotation shall be prepared on the same basis.”

“Contract Bills and CDP Documents—errors and inadequacy

2.14.1 Ifin the Contract Bills, or any such addendum bill as is referred to
in clause 2.13.1, there is any unstated departure from the method of prepa-
ration referred to in that clause or any error in description or in quantity or
any omission of items (including any error in or omission of information in
any item which is the subject of a Provisional Sum for defined work), the
departure, error or omission shall not vitiate this Contract but shall be
corrected. Where the description of a Provisional Sum for defined work
does not provide the information required by the Standard Method of
Measurement, the description shall be corrected so that it does provide that
information.”

Clause 2.14.3 provides that, subject to the contractor’s obligation to
comply with statutory requirements, any such error or omission is to be
treated as a variation.

Where the works include a Contractor’s Designed Portion the
Contractor is required, in accordance with the Contract Drawings and
Contract Bills where relevant, to “complete the design for the Contractor’s
Designed Portion, including the selection of any specifications . . . to be
used in the CDP works . . .” so far as not otherwise described (c1.2.2.1).
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The effect of the above clauses is that, save for questions of qua
q‘uant§ty of the work, the conditions override the Contract Bil]. A
sion intended to amend the conditions (such as one for S -
Completion) may therefore be ineffective if placed in the Bills
Contract Bills are, however, permitted to include a limitation 0.
contractor’s access to or use of parts of the site, limitation of workine
hours or the execution or completion of the work in any specific “
(cl.?.l.Z). The Bills will also override the Contract Drawings W
while the contractor must perform all the work shown on the dra
any part which is not included in the Bills is an exira to be paid fo
addition to the Contract Documents as defined, in contracts of an .
there are likely to be extensive documents described as “speci'ﬁc-aty';o
or o?her descriptive schedules. These are conventionally incomg
within the Contract Bills as they contribute to the description o i
quality of the work. As stated in cl.1.3, the agreement and the conditi |
are to be read as a whole and afforded equal status. 3
' The contract provides for the mutual provision of necessary informa-
tion as between the contractor and the architect as follows. N

“Construction information and Contractor’s master programme

29 1 As soon as possible after the execution of this Contract, if not
previously provided: a4

.1 the Architect/Contract Administrator, without charge to the
Contractor, shall provide him with 2 copies of any descriptive
schedules or similar documents necessary for use in cartying
out the Works (excluding any CDP Works); and ¢

2 the Contractor shall without charge provide the Architect/
Contract Administrator with 2 copies of his mast&r !rogrammé
for the execution of the Works and, withiif I Gays of any
decision by the Architect/Contract Admini‘trator under clause
2.28.1 or of agreement of any Pre-agreed Adjustment, with 2
copies of an amendment or revision of that programme to take
account of that decision or agreement,

but nothing in the descriptive schedules or similar documents (orin that
master programme or any amendment or revision of it) shall impose
any obligation beyond those imposed by the Contract Documents,

Information Release Schedule

2.11 Except to the extent that the Architect/Contract Administrator is
prevented by an act or default of the Contractor or of any of the
Contractor’s Persons, the Architect/Contract Administrator shall
ensure that 2 copies of the information referred to in the Information
Release Schedule are released at the time stated in that Schedule. The

THE CONTRACT 381

Employer and the Contractor may agree to vary any such time, such
agreement not to be unreasonably withheld.

Further drawings, details and instructions

.1 Where not included in the Information Release Schedule, the
Architect/Contract Administrator shall from time to time, without
charge to the Contractor, provide him with 2 copies of such further
drawings or details as are reasonably necessary to explain and
amplify the Contract Drawings and shall issue such instructions
(including those for or in regard to the expenditure of Provisional
Sums) as are necessary to enable the Contractor to carry out and
complete the Works in accordance with this Contract.

.2 Such further drawings, details and instructions shall be provided
or given at the time it is reasonably necessary for the Contractor
to receive them, having regard to the progress of the Works, or, if
ih “he Architect/Contract Administrator’s opinion practical
completion of the Works or relevant Section is likely to be
achieved before the relevant Completion Date, having regard to
that Completion Date.

.3 Where the Contractor has reason to believe that the Architect/
Contract Administrator is not aware of the time by which the
Contractor needs to receive such further drawings, details or
instructions, he shall, so far as reasonably practicable, advise the
Architect/Contract Administrator sufficiently in advance as to
enable the Architect/Contract Administrator to comply with this
clavse 2.12.”

2.12

In addition, c1.2.10 requires the architect to provide accurately dimen-
sional drawings to enable the contractor to set out the works.

Control of the Work

The Conditions envisage that the work will be under the joint control
of the parties. The RIBA Conditions of Engagement provide for periodic
but not constant supervision, Day to day supervision is therefore left to
the contractor and, to the extent necessary, the employer:

“Access for Architect/Contract Administrator

3.1 The Architect/Contract Administrator and any person authorised by
him shall at all reasonable times have access to the Works and to the
workshops or other premises of the Contractor where work is being
prepared for this Contract. When work is to be prepared in workshops
or other premises of a sub-contractor the Contractor shall by a term in
the sub-contract secure so far as possible a similar right of access to
those workshops or premises for the Architect/Contract Administrator
and any person authorised by him and shall do all things reasonably
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necessary to make that right effective. Access under this clause 3
may be subject to such reasonable restrictions as are nece .
protect proprietary rights, A

uGeneral obligations

2.1 The Contractor shall carry out and complete the Works in a proper and
workmanlike manner and in compliance with the Contract Documents,
the Health and Safety Plan and the Statutory Requirements, and shall

i give all notices required by the Statutory Requirements.

Person-in-charge

3.2 The Contrac.tor shall ensure that at all times he has on
tent person-in-charge and any instructions given to t
Architect/Contract Administrator or directions giv
clerk of works in accordance with clause 3.4 shall
been issued to the Contractor. '

the site a compe-
hat person by ¢he
en to him by the
be deemed to haye

Contractor’s Designed Portion

2.2 Where the Works include a Contractor’s Designed Portion, the
Contractor shall:

.1 in accordance with the Contract Drawings and the Contract Bills
(to the extent they are relevant), complete the design for the
Contractor’s Designed Portion, including the selection of any
specifications for the kinds and standards of the materials, goods
an<, workmanship to be used in the CDP Works, so far as not
fescribed or stated in the Employer’s Requirements or the
(Contractor’s Proposals;

2 comply with the directions of the Architect/Contract
Administrator for the integration of the design of the Contractor’s
Designed Portion with the design of the Works as a whole,
subject to the provisions of clause 3.10.3;”

Employer’s representative

33 Tthf? Emplgyer may appoint an individual to act as his rep
glving written notice to the Contractor that from the date stated
individual identified in the notice will exercise all the functions a et
to the Employer in these Conditions, subject to any exceptions sts:tzg?d
the notice. The Employer may by written notice to the Contractor te, by
nate any such appointment and/or appoint a replacement. E

resentative by

Clerk of works

“The Works” are defined by cl.1.1 as “the works briefly described in the
First Recital (including where applicable the CDP works) as more particu-
larly shown, described or referred to in the Contract Documents, including
any changes made to those works in accordance with the Contract”. The
contractor’s obligation to carry out the works in accordance with the
prescribed standards is absolute in general. In regard to CDP Works,
however, Contractors obligation is limited under ¢1.2.19 to that of a “profes-
sional designer”, i.e. a duty of reasonable skill and care. In respect of dwell-
ings, duty includes that laid down by the Defective Premises Act 1972.

Clause 2.15 requires the contractor to give notice should he find any
discrepancy or divergence between the Drawings, the Bills, any
Architect’s Instructions or further drawings or documents or any CPD
documents, and for the architect to issue instructions in that regard.
Clause 2.3 requires that materials and goods for the works and their
workmanship are to be of the standards described in the Contract Bills
or, in the case of CPD works, to the standard described in the Employer’s
Requirements or the Contractor’s Proposal. Where materials or work-
manship are matters for the opinion of the architect, they are to be to his
reasonable satisfaction. To the extent that no standards are prescribed,
materials or workmanship are to be to a standard appropriate to the
works.

The architect is vested with a series of specific powers, the widest of
which is to require or sanction a variation which, by c¢l.5.1, may include

3.4 The Employer shall be entitled to appoint a clerk of works whose d
si}all l_)e to act solely as inspector on behalf of the Employer unde ltlh
directions of the Architect/Contract Administrator and the Contr; 1 v
shall aﬁf‘ord every reasonable facility for the performance of that (;.1 o
If any direction is given to the Contractor by the clerk of works, it sh?ﬁ

be of. no effect unless given in regard to a matter in respect of which the
Archlltgct/ Coptract Administrator is expressly empowered hy e ;
Con@txons to issue instructions and unless confirmed in writinge b‘ ht;e
Archltelct/ann'act Administrator within 2 working days of th% dzre(:
tion being given. Any direction so given and confirmed shall, as from

the date of issue of that confi i
: irmation, be deemed an in i
Architect/Contract Administrator,” i

On lgrger proje‘cts the architect and employer may agree to employment of
a resident architect on ﬂ?e work. They will have no specific power or duty
such as those of the engineer’s representative under the ICE Conditions,
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The contractor’s obligations are to comply with the Contract
Doc.uments which define the work and the time within which it is to be
carried out, to complete any CDP works included in the contract and to
comply with proper instruction of the architect:
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the addition, omis§ion or substitution of any work or a change tq
sta_a.tlil]dards of materials or goods or the removal of work which com li

wi I.:he cgntract. The architect’s general power to give instructj i
contained in cl.3.10-3.21 as follows: 5

“Compliance with instructions

3.10 T.he Contractor shall forthwith comply with all instruction
?um by the Architect/Contract Administrator in regard to
In respect of which the Architect/Contract Administrator is g :
empowered by these Conditions to issue instructions save thX]t)'resst
-1 where an instruction requires a Variation of the’type refz :
in clause 5.1.2 the Contractor need not comply to the exterr:ed to
he makes reasonable objection to it in writing to the A E ..
Contract Administrator. e
where an instruction for a V ariation is given which pursuant
clause 5.3.1 requires the Contractor to provide a Sched !;tto
Quotfmon, the Variation shall not be carried out until]Ie .
giﬁhltecté(?g?‘tract Administrator has in relation to it issug
er a i i
e 5-3.3; irmed Acceptance or a further mstruction under
-3 if in the Contractor’s opinion compliance with irecti
under clause 2..2.2 or any instructicgl issued by tﬂyﬁg;;:tt;a;
Col;tract Administrator injuriously affects the efficacy of tg
desllgn of the Contractor’s Desi gned Portion (including the blie
gations of the Contractor to comply with regulation 13 0?' the-
C_DM‘ Regulgtions), he shall within 7 days of receipt of th.
direction or instruction by notice in writing to the Archite ;
Cpntrgct Administrator specify the injurious effect, and ‘:;.‘
dlrccnon_ or instruction shall not take effect unless con!ﬁrm i
the Architect/Contract Administrator. Y

o

Non-compliance with instructions

é.ol tlmIf m;atf;;n 7 days after ref:e:ipt of a written notice from the Architect/
Coun-:sttor dmm15trat0r relqmrlng compliance with an instruction the
0¢€s not comply, the Employer may employ and
PCIsons to execute any work whatsoever which ma A ot Oﬂ'ler
: ! y be necessary t
:(f)fetct.to that instruction. The Contractor shall be liable for all ﬂdi(;igln‘;
sts incurred by the Employer in connection with such employment and
an appropriate deduction shall be made from the Contract Sum

Instructions requiring Variations

3-14 .l ]he AlCIlltﬁ'CbCOlltla{:t Adﬂl"lls“ato[ ll]ay 1ssue mstructions
laqu’“" lng a ‘a“atlon‘
2 Aﬂs‘ IIlStluctl()ll 0‘ jle type Ieielled to 1n C]ause 5.1.2 Shal] be

subject to the C s i b :
cla L{se 3101 ontractor’s right of reasonable objection set out in

§ issued u;
any matter
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.3 In respect of the Contractor’s Designed Portion, any instruction
requiring a Variation shall be an alteration to or modification of

the Employer’s Requirements.
4 The Architect/Contract Administrator may sanction in writing
any Variation made by the Contractor otherwise than pursuant to

an instruction.
.5 No Variation required by the Architect/Contract Administrator

or subsequently sanctioned by him shall vitiate this Contract.”

Clauses 3.12 and 3.13 require instructions to be in writing and for the
architect to specify the power under which any instruction is given, upon
request. Clauses 3.15 and 3.16 empower the architect to order a post-
ponement of any work and to order work to be done under a Provisional
Sum. Clause 3.18 allows the architect to order the removal of work or
material not in aGeordance with the contract and to open up further work
for inspectiomor test in accordance with the Code of Practice set out in
Schedule &. Under cl.3.19 the architect is empowered to retain work
which s hot in accordance with the contract, but the contractor in such a
cas2 aciuires no right to payment or extension of time.

Liability and Insurance

Clause 6 deals with various types of potential liability in connection
with the work and insurance in respect of such liability.

“Liability of Contractor—personal injury or death

6.1 The Contractor shall be liable for, and shall indemnify the Employer
against, any expense, liability, loss, claim or proceedings whatsoever
in respect of personal injury to or the death of any person arising out of
or in the course of or caused by the carrying out of the Works, except
to the extent that the same is due to any act or neglect of the Employer
or of any of the Employer’s Persons.

Liability of Contractor—injury or damage to property

6.2 The Contractor shall be liable for, and shall indemnify the Employer
against, any expense, liability, loss, claim or proceedings in respect of
any loss, injury or damage whatsoever to any property real or personal
in so far as such loss, injury or damage arises out of or in the course of
or by reason of the carrying out of the Works and to the extent that the
same is due to any negligence, breach of statutory duty, omission or
default of the Contractor or of any of the Contractor’s Persons. This
liability and indemnity is subject to clause 6.3 and, where Insurance
Option C (Schedule 3, paragraph C.1) applies, excludes loss or damage
to any property required to be insured thereunder caused by a Specified

Peril.”



