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Chapter 2
IMPOSITION AND SCOPE OF GST

2.0 Overview of imposition and scope of GST

2.0.1 The provisions relating to the imposition and scope of GST are
. contained in Part ITI of the GST Act. Section 9(1) is the charging
' section which provides for the chargeability of tax on any taxable
supply made in Malaysia by a taxable person in the course or
furtherance of business. This includes goods and services supplied
locally ad well as imported except in the case of imported services or
any lGcal recipient under the Approved Toll Manufacturer Scheme
where a non-taxable person is allowed to charge tax. Essentially, the
effdct of s 9 is that it places the liability of tax on the person who
fakes the supply except in the case of an auctioneer or a person
who sells goods belonging to a taxable person in satisfaction of a
debt to be liable to account for tax even though they are not making
the supply. Section 9(4) further provides for GST to be charged and
payable on all importation of goods into Malaysia as if it were customs
duty or excise duty. Pursuant to s 9(5), any registered person must
display price of the goods or services inclusive of tax. If he wishes
to display the price exclusive of tax, he is required to apply to the
Director General for approval. Contravention of this requirement is
an offence [see s 9(8) of the GST Actl.

A—-—r

9.0.2 The GST Act is a taxing statute and there are ample authorities to
show that Courts have refused to adopt a construction of a taxing Act
which would impose liability when doubt exists. In Re Micklewait
[1855] 11 Exch 452 it was held that a subject was not to be taxed
without clear words. In other words, the intention to impose a charge ‘
upon a subject must be shown by clear and unambiguous language.
The Supreme Court in National Land Finance Co-operative Society |
Lid. v. Director General of Inland Revenue (1994) 1MLJ 99 applied |
the principle of strict interpretation as stated by Rowlatt J. in Cape
Brandy Syndicate v. LR.C. (1921) KB 64and approved the following
passage:

“in a taxing Act one has to look merely at what is clearly said. There
is no room for any intendment. There is no equity about a tax. There is
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no presumption as to a tax. Nothing is to be read in, nothing is to be
implied. One can only look fairly at the language used...”

2.0.3 Meanwhile, s 10 of the GST Act states that goods and services tax

2.04

2.0.5

shall be charged on the value of the supply or importation based on
the rate of tax as determined by the Minister. Section 10(2) explaing
that the Minister may, by order published in the Gazette:

(a) fix the rate of tax to be charged on the supply of goods or services
or on the importation of goods; and

(b) vary or amend the rate of tax fixed under paragraph (a).

Any order made under s 10(2) shall be laid before the Dewan Rakyat
and interestingly, shall, at the expiration of 120 days of being so laid
or of such extended period as the Dewan Rakyat may by resolution
direct, cease to have effect if and insofar as it is not confirmed by
resolution passed by the Dewan Rakyat within the said 120 days or,
if such period has been extended, within such extended period.

Sections 10(4) to 10(6) deal with the refund of goods and services tax
under specified conditions. Where an order ceases to have effect in
whole or in part as provided in s 10(3), any tax charged and levied
in pursuance of the order, as the case may be, of such part thereof as
ceases to have effect shall be refundable to the persons by whom the
tax was paid. However, the refund is subject to s 10(5) and s 10(6),
which respectively state the following:

(a) Unless the Minister otherwise directs, no tax refundable $iRder
s 10(4) shall be refunded, unless the person by whom théthx was
paid makes a claim in writing to the Director Genesal\within 1
year from the date on which the order ceases to have effect in
whole or in part and the claim shall contain st@h particulars as
the Director General may require; and

(b) The Director General may reduce or disallow any tax refundable

under s 10(4) to the extent that the refund would unjustly
enrich the person by whom the tax was paid.

Section 11 of the Act is a comprehensive provision that stipulates
the time of supply rules and determines the general time of supply

rules for goods and services. Section 11(2) states that the general
time of supply of goods is:

(a) atthe time of removal of the goods if the goods are to be removed:

(b)  at the time when the goods are made available to the person to
whom the goods are supplied if the goods are not to be removed;
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(¢c) where goods, being sent or taken on approval or sale or returnb(;r

; similar terms, are removed before it is known whether a t_alxah :
supply will take place, at the time when it becomes certain t }s;l
the taxable supply has taken place or twelve months after the
removal, whichever is the earlier.

Meanwhile, the general time of supply of services shall be at the
time when the services are performed (see s 11(3)).

Sections 11(4) to 11(8) of the Act provide for tl.le determinlatlfon
f time of supply in certain circumstances. The time of .suppyl 0;
?nstance differs where a tax invoice is issued or payment 1}31 receive
: ; i i i date the invoice
i i he time of supply is the da ‘
whichever is the earlier. T of ¢ . o
i i invoice is 1 d within 21 days after the supply
is issued if the invoice is 1ssue - ;
1niade Similarly, the Director General may also dete;lmme th((ie tl;z
S i i tances such as when goods
f suaply under special circums
zran "it:)rred or disposed of and privately used, one-off use or as and

when it is used.

The general time of supply and in the certain circumstance.s (_iescrlbed
above is subject to s 11(9) which states that where t.here is: g
(a) a supply of goods or services for a conmdera’?nz]ril tl;f w; ro fi(;:n
part of which 1s determined or pay_able periodically,
time to time, or at the end of any period; -4
(b) a supply of goods for a consideration the whole or part f)f‘twd -
is determined at the time when the goods are appropriate
urpose; ‘
(c) Zn:ul;pl; of services by virtue of paragraph 5(3) of the First
Schedule over a period of time; | .
(d) asupplyofgoods or services under any prescribed circumstances,

the time at which the supply made in the t":ourse or ft{rthestraxsﬁz
of any business in Malaysia shall be determined according to

regulations made under this Act.

Section 12 applies in determining whether thﬁ goodls)' 10€ ste;r\gée;
ied i ia for the purposes of chargeability ;
were supplied in Malaysia . . e
is i laysia if the supply is made
The place of supply is in Ma : I o o
i i in Malaysia or if the goods are r
in Malaysia to another place in : S,
i i lace outside Malaysia. The pla
from a place in Malaysia to a p 1tsi : ki s
i tside Malaysia if the goods are gh
supply is treated to be ou . : : i
i . As provided in s 12(4),
fi a place outside Malaysia vid : :
sli'?:l]l b:j deemed as made in Malaysia if the supplier belongs in
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Malaysia. Meanwhile the place of supply is deemed to be outside
Malaysia if the supplier belongs in the other country.

2.0.9 The treatment of imported services as a supply made by the recipient

and the chargeability of and liability to pay tax on imported services
by a taxable person and any person other than a taxable person ig
explained in s 13 of the GST Act. The provision also provides for the
time of supply to be the time when payment is made by the recipient
and the non-applicability of the section to any supply of goods under
any lease agreement, from a person who does not belong in Malaysia,

2.0.10 Pursuant to s 14(1) of the GST Act, the supplier of services is treated
as belonging in a country if:

(a)

(b)

(c)

he has in that country a business establishment or fixed
establishment and no such establishment elsewhere:

he has no business establishment or fixed establishment in any
country but his usual place of residence is in that country; or

he has business establishments or fixed establishments both

in that country and elsewhere and his establishment which ig
most directly concerned with the supply is in that country.

This provision basically determines the country where the supplier
or recipient of services belong to based on his business or fixed
establishment or his usual place of residence in that country. It alsh
provides for any business establishment to be regarded as belonging
in Malaysia if the business establishment has a branch or agéndy in
Malaysia. Section 14(2) explains that a fixed establishmentin any
country includes a branch or agency through which a person carries
on a business in that country. This provision resemiiesthe concept
of ‘permanent establishment’ in international tax low:

2.0.11 Subjecttothe Third Schedule of the GST Act, the rules for determining

the value of supply is provided in s 15 of the GST Act. The following
are the relevant rules:

(a)

(b)

where the supply is for a consideration in money, the value of
the supply shall be taken to be an amount, with the addition of
the tax chargeable, equal to the consideration.

where the supply is for a consideration not in money, the value
of the supply shall be taken to be an amount, with the addition

of the tax chargeable, equal to the open market value of that
consideration.

2.0
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(e)

(d)

(e)

where the supply is for a consideration not wholly in mogeﬂ, g:e
value of the supply shall be taken to be an amount, V;”‘lt- 2
addition of the tax chargeable, equal to the aggregate ol—

(i)  to the extent that the supply is for a consideration in
‘ money, the amount of the money; and

(ii)  to the extent that the supply is not for a cqnsidel?at1on in
money, the open market value of that consideration.

where the supply is not for a consideration, the V?IPB of tile
supply shall be taken to be an amount, with the addition of I, he
tax chargeable, equal to the open market value of that supply.

where the supply is not the only matter to which abco?siiiratloli
i . ly shall be deemed to be for the pa
in money relates, the supp :

ofthe consideration as is properly attributable to the supply.

Ti-fast be noted that the value of the supply includes excise duty
n‘aid or is to be paid where applicable.

a A
AN

i 1
2 n addition to the above, the Third Schedule of the GST Act deals

with the value of supply of goods or services in specific circumstances,
which are:

(a)

(b)

(e)

Token, stamp (other than postage stamp) or voucher

Where a right to receive goods or services for a moietam;

value stated on any token, stamp (other thar;l posta,gf.(ii ) agl;:n
i ideration, the considerati

or voucher is granted for a consi : .

shall be disregarded except to the extent, if any, it exceeds the

monetary value.

Business assets

Where there is a supply of goods by virtue of—

(i) paragraph 5(1) of the First Schedule, not for a
consideration; or

(ii) paragraph 5(8) of the First Schedule,

the value of the supply shall be the open market value.

Foreign exchange |
Whergenany sum relevant for detex.'mi.ni.ng value is eftpr(;esiiii
in a currency other than the ringgit, it 1s to be col'lvele =
ringgit at the selling rate of exchange preva.ﬂmlg1 in . Ofythe
at the time when the supply takes place or in the ca ey
importation of goods, at the rate of exchange determined by
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Director General at the time applicable for the calculation of
customs duty or excise duty and valuation.

C: is the rate of tax fixed under s 10. - . l
Where the value of supply determined above is negative, such

il pr; ' shall be treated as nil.
(d) Valueof supply based on retail price under certain circumstancs) - sline sk

Where—

(1) the whole or part of a business carried on by a taxable

Person consists in supplying to a number of persons goods
to be sold, whether by them or others, by retail; and

(ii)  those persons are not taxable persons,

Further, the Third Schedule also deals with the concepts of open
g market ’Value and connected persons. |
The Minister may, by order published in tf}e Qazette, 1‘?menlcll:l ;:}:}el;
i hedule and provide for the determma_tlon of the va 1
v ?C therwise than in accordance with this section. Any sugl
:rZ:fI:nB;:l)e by the Minister shall be laid before the Dewan Rakyat.

Mo ? g 1

3 £
(a) the value of the goods for the purposes of cug;c')ms duty
- determined in accordance with the Customs Act 1967,

: . . . the
the amount of customs duty, if any, paid or is to be paid on th

the Director General may by notice in writing to the taxable
person direct that the value of any such supply by him after the
giving of the notice or after such later date as may be specified

in the notice shall be taken to be its open market value on a sale
by retail.

It is notable that the notice described above may be varied,

()
withdrawn or cancelled by the Director Genera] by a further goods; and . ) b id on the
notice given in writing. (¢) the amount of excise duty, if any, paid or is to be pa
(e) Value of supply of goods from a person licensed under s 65A goods.

Section 17 empowers the Minister to treat any supply.?f gc;)(?dst lcl)z
s i zero-rated supply by way of an order pu'bhbhe in
Camtis ;Sha supply of goods if the goods are exported. is also Freated
i etedpm,ipply. The supply of goods or services which arg
rero Zetr C'cirflhall be tréated as a taxable supply and shall be charged
Zer(());aseec;(m 17 further provides that the liability to pay t'fuf( and
:}ﬁe s;.izure of goods that are claimed to have been exported but foun

under s 10(1)(b) of the Free Zones Act 1990

Where a taxable supply of goods is made by a person licensed B

under s 65A of the Customs Act 1967 or a Person operating in.a

free industrial zone under s 10(1)(5) of the Free Zones Act 1999

to any person who is not licensed under s 65A of the Cudtoms

Act 1967 or to any person not operating in a free industrial zone

under s 10(1)(8) of the Free Zones Act 1990, the valte of the in Malavsia.

goods shall be the value as determined under s 1¢ m 4 Tie CST Ack allows the Minister to defermine
G WS betting and gemEng supplies . I\’i?a;‘;)h;ll;’; glosogi erervices to be an exempt supply by way of an
a

. . z d on
Where a taxable supply of services is made by a person licensed order published in the Gazette whereby no tax is to be charged o

under any written law involving bettings, sweepstakes, lotteries,

. . empt supply. .
gaming machines or games of chance, the value of supply shall W cxenig rs Part XIV of the Act, which contains
be determined in accordance with the following formula: 2.0.17 This commentary also cove : Basically: 5 154 delans

10 ipscidl’ provibistne ol designialed- SR desi ate,d areas for the
_IFO%C_ X(A-B) the meaning of Malaysia to exclude the design

leI pOSeS Of Palt }H\‘ Of Llle ilCt. II[ t}lls IEgaI’d, S 155 StateS t}lat no
t(} be Chal‘ged on SupplleS made “Jltlllrl and between deslgIlatEd
taX

areas unless the Minister otherwise directs.

A:  isthe total amount received for the supply less any tax or
duty under any other written law except excise duty;

B:  is the amount of money, if any, payable to any person . : treatment on goods and services
participating successfully in the bettings, sweepstakes, 2.0.18 Section 15§ provides for dlizrefﬁz;axdesignated areas or goods and
lotteries, gaming machines or games of chance; and imported into and expor

2.0
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upon a non-existent sum of tax, did not survive an analysis of the
procedure provided by the statutory scheme. The later satisfaction (fi
the conditions for zero-rating did not have retrospective effect. It did ngti:
in law ‘discharge’ a prior liability under reg. 40 of the VAT Regulationg.
or an earlier assessment made on the basis that the supply in question
was standard-rated in the sense of either vitiating or withdrawing op
reducing to nil the prior assessments and the liabilities thereunder
Satisfaction of the conditions merely entitled the taxable person as at

the date of such satisfaction to a credit for the VAT liability previously

acknowledged or assessed. The liability and the previous assessment
stood, but the credit could be offset against and satisfy the liability for
VAT so far as it remained undischarged and entitled the taxable person
to repayment of VAT so far as the credit exceeded what was necessary
to meet that and any other outstanding liability for VAT and interest
thereon.

2. The satisfaction of the liability under the VAT assessment in no way
discharged or undermined the assessment for interest. The liability for
interest accrued during the period of the VAT liability. On satisfaction
of the VAT liability there could be no further accrual of interest, but the
liability for accrued interest continued undisturbed. The satisfaction of

the conditions for zero-rating gave rise to no separate credit in respect of

the liability for accrued interest. Accordingly, upon the true constructiom
of the legislation and in particular Notice 703, the assessmenf\ for
interest stood undisturbed and undischarged. The liability contititied to
be enforceable by the Crown.

The following cases were referred to in the judgment:

Burton (HMIT) v Mellham Ltd [2003] BTC 336

C & E Commrs v Peninsular and Oriental Steam Navigation Co [1994]
BVC 57 (CA); No. 5828; [1991] BVC 671 (Tr)

Harmony and Montague Tin and Copper Mining Co, Re (Spargo’s Case)
(1873) LR 8 Ch App 407

R (on the application of Cardiff City Council) v C & E Commrs [2003]
EWCA Civ 1456; [2004] BVC 108

Kieron Beal (instructed by the Solicitor of Customs and Excise) for the
Crown.

Rupert Baldry (instructed by KLegal) for the taxpayer.
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2.3.4 Colaingrove Ltd v Customs and Excise Commissioners.
[2004] BVC 209

[2004] EWCA Civ 146.

Court of Appeal (Civil Division).
Thorpe, Arden and Neuberger L JJ.
Judgment delivered 19 February 2004.

Value added tax — Exemption for letting of land — Exclusion from
exemption — Seasonal pitches for caravans — Five-year agreements
prohibiting occupation of caravans for limited period — Whether
pitch fees exempt from VAT — Whether provision of seasonal pitches
excluded from exemption — Whether such exclusion from exemption
contrary to Community law — Value Added Tax Act 1994, Sch. 9, Grp.
1, item 1), Wote (14)(b) — Council Directive 77/388, art. 13(B)(b).

This wasd@rlrdppeal by the taxpayer from a decision of the High Court ([2003]
BVC 436) dismissing an appeal from the decision of a tribunal (No. 16,187,
[2060D BVC 2,054) that the legislature was entitled to exclude caravan pitch
s from the exemption from VAT for the letting of land.

The taxpayer operated 22 caravan parks throughout the UK containing
20,013 pitches of which around 14,500 were let to caravan owners. The
remaining pitches were either vacant or occupied by caravans owned by
the taxpayer. Overnight stays in the caravans were prohibited for a period
during the winter months. The limitation on continuous occupation was a
standard provision designed to prevent owners claiming that the caravan
was their main residence.

The taxpayer accepted that the pitches were seasonal pitches as defined
in Note (14)(b) of Value Added Tax Act 1994 (‘VATA)), Sch. 9, Grp. 1 and
therefore within the exception to the exemption at para. (f) of item 1 of Grp.
1. However it contended that the exclusion from the exemption of seasonal
pitches was not authorised by the sixth directive. Customs argued that art.
13(B)(b)(1) permitted member states to define accommodation and the UK
had given it a broad meaning as it was entitled to do. If the exclusion of
seasonal pitches was not within art. 13(B)(b)(1), it was nevertheless within
the power to make further exclusions contained in the ‘tailpiece’ to art.
13(B)(b). The VAT tribunal and High Court dismissed the taxpayer’s appeal.
The taxpayer appealed to the Court of Appeal contending that it was not
clear as a matter of Community law whether the tailpiece member state
option conferred a power to create a charging provision of the nature to be
found in Sch. 9. It sought an order for that question to be referred to the
European Court of Justice (‘ECJ). It contended that the licensing of static

CCH GST Case Summaries 2.3.4
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caravans on seasonal pitches should be exempt from VAT if they were useg
for residential purposes because the policy behind the exemption in gy
13(B)(b) was that the supply of land to final consumers on a long-term bg
particularly residential consumers, should be exempt.

Held: dismissing the taxpayer’s appeal:

1. The ECJ had not itself enunciated any limits on the tailpiece membep:
state option in art. 13(B)(b). On the contrary, the ECJ had emphasigeg
that the option was a wide one. However, there were some peripherg]
limits on the exercise of the option as a matter of the interpretation:
of the sixth directive. Those limits included a restriction that, while g
member state was not bound to exercise the tailpiece member state
option, if it decided to so do, the member state’s policy objective had tg
be consistent with the rationale of the lettings exemption as explained.
in the explanatory memorandum to the proposal for the sixth directive
and the case-law of the ECJ.

2. A large measure of discretion was given to member states as regards
the exclusion from exemption. The test chosen in the case of caravan
pitches was seasonality to put seasonal caravan sites on all fours with
holiday accommodation. The test of seasonality in the case of static
caravan licences met the test of reasonableness: it was a reasonable way 9
of identifying caravan sites which were let for holiday purposes, i.e. nut
for dwelling purposes. The exclusion of such property from the lettizigs
exemption was consistent with the rationale of the exemption. (Amiengual
Far v Amengual Far (Case C-12/98) [2000] ECR 1-527 considerad.)

3. The Value Added Tax Act 1994 did not improperly discriminate between
different types of lettings for dwelling purposes. A mémber state was
entitled to have regard to its own economic conditiens and to take
account of the differences between different sorts of immovable property.
The conditions suitable for differentiating different categories of hotel
accommodation might not be appropriate to other lettings of immovable
property. They could not simply be ‘read across’.

4. Once the UK decided to exclude seasonal pitches from the lettings
exemption it was not bound to do so in the way least burdensome to the
taxpayer. That would be inconsistent with the wide discretion conferred
on the member state. Having made its decision to restrict the exemption
in a particular way, the member state must not impose the restriction in
a disproportionate way. (CR Smith Glaziers (Dunfermline) Ltd v C & E
Commprs [2003] BVC 249 considered.)

2.3.4 © 2014 Commerce Clearing House (Malaysia) Sdn Bhd
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plicable principles of Community law necessary for the court’s
decision were not in doubt. Accordingly, a reference to the ECJ should

not be made.

The following cases were referred to in the judgment:

Amengual Far v Amengual Far (Case C-12/98) [2000] ECR I-5627
hworth No. 12,924; [1996] BVC 2,110 "l
giasi v Finanzamt Miinchen I (Case C-346/95) [1998] BVC 247, [1998]

ECR I-481
CR Smith Glaziers (Dunfermline) Ltd v C & E Commrs [2003] BVC 249

Lubbock Fine Cov C & E Commrs (Case C-63/92) [1993] BVC 287; [1993]

ECR 1-6665
Skatteministeriet v Henriksen (Case 173/88) (1990) 5 BVC 140; [1989]

ECR 2763

Roderick-Gordara QC and David Scorey (instructed by Eversheds) for the

taxpayer. |
R.mert Anderson QC (instructed by the Solicitor for Customs & Excise) for
Aty o<

the Crown.

235 Customs and Excise Commissioners v Zielinski Baker
& Partners Ltd. [2004] BVC 309

[2004] UKHL 7.

House of Lords. : '
Lord Nicholls of Birkenhead, Lord Hoffmann, Lord Hope of Craighead, Lord

Walker of Gestingthorpe and Lord Brown of Eaton-under-Heywood.
Judgment delivered 26 February 2004.

Value added tax — Zero-rating — Protected building — Lr{sted
building — Alterations to outbuilding within curtilage of listed
building to make changing rooms and games room — lWif,ether
works to outbuilding zero-rated as alteration of protected building —
Whether protected building had to be used for residential purposes —
Value Added Tax Act 1994, Sch. 8, Grp. 6, item 2, Note (1) — Planning
(Listed Buildings and Conservation Areas) Act 1990.

This was an appeal by Customs from a decision of the majority of t‘he ‘Court
of Appeal ([2002] BVC 525) that alterations to an Outbuildmg vlv1th1n the
curtilage of a listed building were alterations to a protected building and so

were zero-rated for VAT purposes.
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The taxpayers were involved in development work within the groungds
of a listed building which included the conversion of an outbuilding intg 5
games and changing facility. There was no dispute that the house wag
listed building and that the outbuilding fell within its curtilage such thag
it was protected under the Planning (Listed Buildings and Conservati_
Areas) Act 1990. The taxpayers contended that the cost of the work don.
on the outbuilding was zero rated as the ‘approved alteration of a protected
building’, Note (1) of Grp. 6 of Sch. 8 to the Value Added Tax Act 1994 definj .:;!
protected building as one designed to remain as or become a dwelling an
one which was listed within s. 1(5) of the 1990 Act. The tribunal found that
there was such an alteration (No. 16,722; [2001] BVC 2,059). The High Courtj
allowed Customs’ appeal ([2001] BVC 232). The taxpayers argued and the!
Court of Appeal (by a majority) accepted that the outbuilding did not haye
to qualify as a dwelling by itself to be entitled to zero rating, because of the
extended definition of listed building to include an outbuilding within its
curtilage ([2002] BVC 525). Customs appealed to the House of Lords.

Held: allowing Customs’ appeal by a majority, Lord Nicholls of Birkenhead

dissenting: '

1. The definition of ‘protected building’ in Note (1) to Grp. 6 referred to
two statutory codes which both contained provisions (for these purposes "
the tailpiece to s. 1(5) of the 1990 Act) which extended the scope of the
provision beyond the actual listed building. The definition of ‘protectad
building’ in Note (1) could be divided into three integers. A ‘protacied
building’ meant (i) a building, (ii) which was designed to remaii as or |}
become a dwelling (as defined in Note (2)) after the alteration; and (iii)
which was a listed building within the meaning of the 1290 Act. Even §
assuming that by virtue of s. 1(5) ‘listed building’ inxthe third integer
must be taken as including, as part of the listed building, a separate
structure (built before 1 July 1948) within the curtilage of a listed
building, the requirements that the subject-matter of the ‘approved
alteration’ should be (i) a building and (ii) designed to remain or become
a dwelling, indicated that Parliament intended to give the benefit of
item 2 of Grp. 6, not to the whole set of listed buildings (and scheduled
monuments and structures or sites deemed to form part of them) but
only to a subset, i.e. those which were buildings to be used for residential
purposes. That was the most natural construction of the language of the
statute. It was reinforced by considerations of legislative purpose.

2. (Per Lord Nicholls of Birkenhead dissenting) The social purpose of Grp.
6 in Sch. 8 to VATA 1994 was to alleviate the financial burden on the
owners of listed buildings. That alleviation was confined to alterations,

2.3.5
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ter

. v in practice meant improvements, as distinct frorr& repairs 01:
Whl'Ch i P::e Such a strange intention as was involved in Custor_:ns
mg.mt‘;lni?d I:'lOt be attributed to Parliament. A meaningful, purposive
f:ase : 01;.511;i()r1 was to be preferred. The key lay in recognising that the
o to ‘a building’ in the singular in the definition of protef:ted
l‘Ef:erf'mce'n Note (1) included the plural ‘buildings’ where appropna}te.
bmldmgctlcommodation comprised self-contained living accommod‘at?on
Ff 1;hett{::;red not that, structurally, part of it was locat.:ed.in one building
r lzlla;art in another, so long as both buildings fell within the statutory
an s

definition of a listed building.
The following cases were referred to in the judgment:
( C & E Commrs v Viva Gas Appliances Ltd (1983) 3 BVC 588; [1983] 1
WLR 1445
] ity Council [1987] AC 396
benhatasyple v Westminster City :

gf:’ E'nm;nission v UK (Case 416/85) (1988) 3 BVC 378; [1990] 2 QB 130
Shitnizu (UK) Ltd v Westminster City Council [1997] 1 WLR 1E?8 :
\‘1;: pritts of Nottingham Ltd v Secretary of State for the Environment,
. Transport and the Regions [2001] QB 59

Paul Lasok QC and Paul Harris (instructed by the Solicitor for Customs &

Excise) for Customs. | :
John Walters QC and Philip Brunt (instructed by Wallis & Partners) for the

taxpayer.

23.6 WHA Ltd & Anor v Customs and Excise
Commissioners. [2004] BVC 485

[2004] EWCA Civ 559.

Court of Appeal (Civil Division).
Waller, Latham and Neuberger L JJ.
Judgment delivered 14 May 2004.

Value added tax — Supply — Input tax — Exemp.t supplies —
Insurance related services — Motor breqkdown . msuran;; —
Recovery of input tax charged on repairs to msrlireds car — Motor
repairs carried out under motor breakdown‘ insurance cover —t
Insurance cover issued by UK insurer — Reinsured 100 per cen

with Gibraltarian insurer which retroceded 8§ per cent of r_zsk 4‘;
second Gibraltarian insurer — Reinsurer appointed taxpayer in U

to handle claims and pay repair bills — Whether garage repairing
car made taxable supply of services to taxpayer — Whether input tax

i 2.3.6
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3.0.6

3.0.7

3.0.8

3.0.9
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. . . Y any person, for a period of
(On either the historical or future method), excly ding th(; \}az_lm
(a) capital assets disposed; ue of

(b) imported services; and

{c) disregarded supplies made in relation to Warehousing §
c

or disregarded suppli .
pplies mad :
— e within or between desig

It must be noted that the guides on GST issued by the Customg ha
shS

no legal effect as the
y merely state th > v
on a particular matter. ¢ Customs’ position and polj

Tr;}x?ble person”is defined in the GST Act to mean any pers .
::3; ;St hlfbl}ti tfdhe registered under the GST Act. Once a pé) I'So;(:n Wwho g
eshold of RM500,000, it is co id : reaces
the GST Act and must, register within 9o e e ¢ PFS0R un
’ egister within 28 days fr
month in the prescribed for i ys tram the cud 8
m. Failure to do so would m
ea
lp;:?'z; (;HIC'I: b e accountable for the GST uncollected and btle1 IE:I?It
Stration penalty. Late registrati : 3
be an amount not less th 00 fop o ponalty is prescribed
an R . ‘p1 s
not more than RM20.000 f M1,500 for a period within 30 days ang@
register att : or a period exceeding 360 days. Refusal O
attracts a fine not exceeding RM50,000.00 or imprisom; >

for a term not exceeding 3 years or both eup

A prerequisite of registration is therefo

or intends to make a “taxable supply”
supply of goods or services whi ‘

. ich are standard-rated and ]

z:f plies (see s 2(1)_ of the GST Act). It howeverdoes n(ZJ:ri(:rii e

o Ifnpt supply. Section 4(1) of the GST Act defines “supply” to 1(1:12 3

impﬂc;x:;l; Sc;f;yppl;;ﬁone for a consideration, including 5111)1:;1;:).1’li

ices. Anything which is not g !

. nyth supply of is

done for a consideration is considered a supply (E)fp sZr:iCESOdS "

re that the petshn makes
Taxable sUpply means )

A ; .
COEZEOE Svirrho 1s not liable to be registered is not allowed to charge and
» and can only do so after he has registered voluntarily,

tSectio:m_ 24(1) of the GST Act allows
rzxglzle t}Jlnover .does not exceed RM500,000 to apply for volunt
gistration, provided that he is carrying on a business and he makag

or intends to make a taxabl .
that business, e supply in the course or furtherance of

any person whose annual

© 2014 Commerce Clearing House (Malaysia) Sdn Bhd

r 3: Registration for GST and Obligations 243

It should be noted that a person who is making wholly out of scope
supplies may be allowed to be GST registered subject to the Director
General’s approval, but a person who makes wholly exempt supplies
is not eligible for voluntary registration.

10 The Director General must be satisfied that the person applying for
voluntary registration is carrying on a business. “Business” in s 3(1)
of the GST Act is defined to include any trade, commerce, profession,
vocation or any other similar activity, whether or not for a pecuniary

[ profit. This means that financial profitability is not a criterion in

determining the status of a business.

3011 The following are specifically deemed to be carrying on of a business:

the provision by a club, association, society, management
corporation, joint management body or organisation (for a
subscription or other consideration) of the facilities or benefits
available to its members or parcel proprietors, as the case may
be; and

(b) the admission, for a consideration, of persons to any premises.

(a)

Further, anything done in connection with the commencement,
termination or intended termination of a business shall be treated
as being done in the course or furtherance of business.

3.0.12 The Customs in its General Guide on GST has outlined the following
criteria which may be used to determine whether an activity qualifies
as a business for GST purposes:

(a) it is a serious undertaking or work earnestly pursued,
(b) it is pursued with reasonable or recognisable continuity;

(¢) itisconducted in a regular manner and on sound and recognised
business principles (of a business-like nature);

it is predominantly concerned with making supplies for a
consideration; or

it is making supplies of a kind commonly made by commercial

organisations.

(d)
(e)

Examples of non-business activity include:

(a) holding of shares;

(b) supply of services by employees under contract of employment;
and

(¢) hobbies.
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3.0.1 i
3 ‘va}lle l(freneral Guide on GST also sets out the types of do
thelc ougl'%t to be submitted in order to satisfy the Cus:toc »
person 1s committed to doing business for volunta ol
purposes. These are: Y Tegistragg

(a) details of business arrangements (e.g. business

location); plans, plang

(b) copies of contract for establishment of premises such ag
rentg]

of premises / construction of pipelines / purchase of equj
(c) details of any patents; o

(d) details of business purchases; or
(e) other documentary evidence,

3.0. : s
o Apphcf]i;lﬂns for voluntary registration are to be made i
prescribed form and subi o € m the
ject to such condit v U
G i ions as the Directo
eneral may see fit. Once registered, the person is requirze; ;

remain registered for at least 2
_ years or such other short i
may be determined by the Director General. e

3.0.
15 itlu:ualr.lt t(? s 24(3) of the GST Act, the Director General may cancel
ma_kfxfglzastlon lfoz;) voluntary registration if the person fails to be ce
upply by the intended date stated in his appli .
i e o is applicati i
in breach of any condition imposed. Similarly, the Dirgctor 1(:‘.):11‘:;‘;? Q

may refuse any application fi : .
(see s 24(4)). or voluntary registration as he deems &,

3.0.16 i
: refulsaé of voluntary registration by the Director General i&2 non.
A};fer? ha; le matter falling within the Fourth Schedule 0"; \.‘hg GSl’lI'-
. s means the GST Tribunal doe :

: - : s not have thejurisdicti

aIeia‘;‘van appeal regarding this matter. If the implications areISeln‘?:llI:sD

e ;n;e of appee.ﬂ W.hlch may be available to the aggrieved persm;
ake an application for judicial review to the High Court |

3.0.17 Once registered :
, th
following. e registered person must comply with the

(a) account for GST on taxable supplies made and received:

(b) submit the GST return and pay tax by the due date;

© i .
) 1ssue tax invoice on any taxable supply made unless as allowed

by the Director General;

(d) inform Customs of the cessation of business within 30 days

from the date of cessation of business;

3.0
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(e) inform Customs on any changes of address, taxable activity,
accounting basis and taxable period; and

(f) keep adequate records of his business transactions relating to
GST for a period of 7 years.

18 Pursuant to s 22(1) of the GST Act, a taxable person ceases to be
' liable to be registered where the Director General is satisfied that
the value of the taxable supplies for a period of 12 months does not

exceed the prescribed threshold.

Once a registered person ceases to make or ceases to have the
intention of making a taxable supply, the person must notify the
Director General of such cessation within 30 days from the date of
cessation or intention to cease. Similarly, a registered person may
cancel hig-egistration if his liability to be registered has ceased.

In both Whstances, the registered person must continue to fulfil his
ohligations as a registered person (i.e. to charge GST and submit
&1 return) until the approved effective date of cancellation of his
(ST registration. It would be useful to note that those who applied
for voluntary registration would not be allowed to de-register within

2 years from the date of registration.

Section 23(1) of the GST Act empowers the Director General to direct
two or more taxable persons to be registered as a single taxable
person. It explains the determination of artificial separation of
business to take into consideration the extent of financial, economic

and organisational links (see s 923(2)). This provision is essentially a

specific anti-avoidance provision which mirrors s 7A of the Service

Tax Act 1975. Section 23(3) prescribes that the Director General

may make a direction naming any person if the Director General is

satisfied:

(a) that the person is making or has made taxable supplies;

(b) that the activities in the course of which the person makes or has
made those taxable supplies form only part of certain activities
in the business and that the other activities in that business
whether or not they are similar to the activities carried on by
that person are being carried on concurrently or previously, or
both, by one or more other persons; and

(¢c) thatifall the taxable supplies made in that business were taken
into account, the person carrying on that business would, at
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(e)

M Z .
eanwhile, s 23(9) provides that where it appears to the Director

General that an .
Y person who is one of ;
should no longer be regarded as of the constituent members

the time of irecti i
e e of the direction, be required to be re

gistered by vips
OAfnsrhdJrection made by the Director General shall be served on aan
o ; peés:ms nam('ad in it (see s 23(4)). Section 23(5) enabllge
directizll:l mn;ral ttl) 1ssue a supplementary direction in relatio: to -
ade earlier. Immediately before any di ion, i
: - Im y direction, in
supplementary direction is made, any person named in the le‘;ctl
e

glei 23513) 01.';1 23(5), his registration shall be revoked by the Dir
e (;V:m 7 effect from the date the single taxable pers:n
s under s 23(1). Upon the revocation of his registratio
gether with all the persons named in the direction shall b ;.
as a single taxable person under this section R

Section 23(8) states that where an
provision:

(a)

y direction is made under this

i : be 'oint.-
ominated by the persons named in the direction by no.::ice 111]:

w;ntmg given to the Director General not later than 14 d
'a ter the date of the direction or, in default of the no -
in the name as may be specified in the direction;

;a}xlly taxable supply lpsa-tde by one of the constituent membera '
e course of the activities of the single taxable person s“-‘lii):

treated as bein,
. g a taxable supply made by the single

mination,

(b)

taxable
(c) each of the constituent members shall be jointlg ynd severally

Li v
able for any tax due and payable by the single taxable person;
¢l

:&;i;:g;lt prejudice to paragraph (c), any failure by the single

e (;3; é);léosxr} E: tco}rflply with any requirement imposed by or
: ct shall be treated as a fail

constituent members severally; and B

:ﬁg}fc}: to paragraphs (a) to (d), the constituent members
! e treated as a partnership carrying on the business of
e single taxable person and any question as to the scope of

the activities of that busi
us g 3
accordingly: mness at any time shall be determined

(d)

such for the purposes of ss 23(8)
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(¢) and (d) and the Director General gives notice in writing to that
offect, that person shall not have any liability by virtue of those
paragraphs for anything done after the date specified in that
notice and accordingly on that date he shall be treated as having
ceased to be a member of the partnership referred to in s 23(8)(e).
It is explained in s 23(7) that a business specified in a direction,
the persons named in the direction together with the person named
in the supplementary direction relating to that business being the
persons who together are to be treated as a single taxable person are
referred to as “the constituent members” in ss 23(8) and (9).

In cases where a registered person makes a request in writing to
cancel his registration or makes a notification under s 25, the Director
General may cancel the person’s registration from such date as the
Directe\General may determine if he is satisfied that the person
can (e deregistered (see s 26(1)). Section 26(2) adds that where the
Dicettor General is satisfied that a registered person has ceased to
hé registrable, the Director General may cancel his registration with
effect from the day on which he ceased to be registrable or from such
later date as the Director General may determine. If the Director
General is satisfied that on the day on which a registered person
was registered he was not registrable, the Director General may
cancel his registration with effect from the date of notification in
writing by the Director General (see s 26(3)). For the purposes of
this section, “registrable” means liable to be registered under s 20 or
eligible to be registered under s 24 (see s 26(4)).

3.0.20 Section 27(1) enables group registration for two or more companies

if it meets the conditions prescribed.

Members of a group may apply in the prescribed form to the Director
General to be treated as a group. Every member in that application
shall nominate a member to be their representative member (see s
27(2)). The Director General may approve or refuse any application
and in the event of an approval, may impose conditions (see s 27(3)).
The registration of a group shall be in the name of the representative
member (see s 27(5)). Section 27(4) allows the Director General
to refuse to register the member nominated as the representative

member.
Section 27(6) explains that where a company has been treated as a
group:

© 2014 Commerce Clearing House (Malaysia) Sdn Bhd
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Henderson J held that the Community law principle of effectivenes
overrode the domestic statutory scheme where, as in the present cageg

overpayment of VAT was caused by breach of directly effective proyi
of Community law, and the principle established in Amministrazione
Finanze dello Stato v SpA San Giorgio (Case 199/82) [1983] ECR 359
understood in the light of the judgments of the ECJ in Test Claiman
the FII Group Litigation v R & C Commrs (Case C-446/04) [2008] BTC
[2006] ECR I-11753 and of the House of Lords in Sempra Metals Lid

Commrs [2007] UKHL 34; [2007] BTC 509, required that compound intergg

should be paid.
However, the judge further held that the taxpayers’ claims were sta

barred. The ordinary six-year limitation period for recovery of the mos

recent overpayments had expired. The extended time-limit for bringing
claims under s. 32(1)(c) of the Limitation Act 1980 had also expired
than six years before the present claims were begun. The operative mis
was the mistaken belief that VAT was due and the taxpayers discoy
that mistake in 1997 after the judgments of the ECJ in Commission v
and Elida Gibbs. The claims were in principle capable of falling within
29(5) of the 1980 Act, but they had not been revived by any acknowled, ;4.

or part payment within s. 29(5). The principles of Community law did not

require the domestic limitation provisions to be disapplied.

The taxpayers appealed and by respondent’s notice the Revenue appeale;
against the decision that an entitlement to compound interest arose mndsr

Community law.

Held: dismissing the appeal:

1. It was not clear whether Community law did give rise;tt.2n entitle
to compound interest in respect of repayments of eyérpayments of
In view of the importance of the issue, it was desirable that there sh
be a reference to the ECJ for a preliminary ruling on the issue. How:
a reference could not be made in this case because the ruling of the
was not necessary to enable judgment to be given in the light of

fact that Henderson J was right that the restitutionary claims of the

taxpayers for compound interest were statute-barred.

2. A mistake was only relevant for the purposes of s. 32(1)(c) if it was af

essential element of the cause of action. Accordingly the only rele
mistake for the purposes of s. 32(1)(c) on that basis was the origin
overpayment of VAT on the mistaken assumption that it was due. Of
that basis the extended limitation period had expired more than

years before the proceedings were brought and that ground of appeal
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failed. (Test Claimants in the FII Group Litigation v IR Commrs [2010]
EWCA Civ 103; [2010] BTC 265 applied.)

. The taxpayers could not rely on s. 29(5) of the 1980 Act. The extended

limitation period under s. 32(1)(c) in respect of the liability mistake
expired before the part payments and acknowledgment relied upon by
the taxpayers for the purposes of s. 29(5). The effect of s. 29(7) of the
1980 Act was that once a cause of action was barred under the Act it
could not be revived by acknowledgement or part payment.

In consequence of the operation of the 1980 Act, under national law, the
taxpayers’ claim to compound interest was barred by lapse of time.

In all the circumstances Community law did not have the effect of
disapplying the limitation provisions of the 1980 Act.

Even if the three-year cap, together with communications issued by the
Revenue, cotld be regarded as making it excessively difficult for the
taxpayers-to have brought their proceedings prior to the ECJ’s decision
in Marks & Spencer in July 2002 that the cap was unlawful, no such
diffivulty within the principle of effectiveness existed after that date.
"The judge found that the taxpayers discovered both the Commission v
Italy and the Elida Gibbs liability mistakes by the end of June 1997. The
extended limitation period under s. 32(1)(c) of the 1980 Act therefore
expired by the end of June 2003. That meant that the taxpayers had
approximately one year after the decision in Marks & Spencer in which
to institute proceedings to enforce their Community law rights before
being barred under the domestic limitation period. That was certainly
adequate time for that purpose. (Fleming v R & C Commrs [2008] UKHL
2: [2008] BVC 221 applied.)

. The Community law principle of equivalence did not require a further

extension of the limitation period since the extended period expiring by
about the end of June 2003 was applicable equally to ordinary domestic
claims as to San Giorgio claims.

The taxpayers’ only real argument for invoking the Community law
principle of effectiveness in respect of the period after the ECJ’s judgment
in Marks & Spencer was that, until the judgments of the Court of Appeal
in Sempra ([2005] EWCA Civ 389; [2005] BTC 202), they were unaware
of their right to recover compound interest in domestic law and any
proceedings to enforce that right would have been dismissed. However,
the taxpayers’ reliance on the state of domestic law between Marks &
Spencer and the judgments of the Court of Appeal in Sempra in 2005 was
misplaced. It was common ground between the parties that Community
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Chapter ‘:nj::._

iz;w ljights could be lost in circumstances where the failure to
e right was due to the individual’s ignorance of its existence =

The following cases were referred to in the judgment:

Amministrazione delle Finanze d
ello Stat Lorgi
199/82) [1983] ECR 3595 i S ot
Ansaldo Energia 8 ini ]
pa v Amministrazione delle Finanz
: e d
Apr(.elToguzd iases C-279/96, C-280/96 and C-281/96) [1998] E(}(‘allio
tle Srl v Amministrazione delle Fi d
ST o e inanze dello Stato (Case C—29
Denkavit International BV v Ka
‘ mer van Koophandel en Fabri
o MtddenéGelderland (Case C-2/94) [1996] ECR 2827 Nd
tlexport Srl v Amministrazione delle Fi
. DT SeataE elle Finanze dello Stato
Commission v Italy (C -
e y (Case C-45/95) [1997] BVC 536; [1997
Iég Z(_J'o_rm?izsion v Italy (Case C-197/03) [2006] ECR I1-60
wizta Industriale Siderugica (Edis) v Ministeri ;
) Gt T T tnisterio delle Finanze (
lida Gibbs Ltd v C & E Commrs
(Case C-317/94) [1 ; )
ECR I1-5339; [1997] QB 499 Y HeeTI VG
gmmott v M inister for Social Welfare (Case C-208/90) [1991] ECR I-42
xpress Dairy Foods Ltd v Intervention Board for Agricultural Produ
B (Case 130/79) [1980] ECR 1887 "
antask A/S v Industriministeriet (Ca
vind se C-188/95) [1997] ECR 6783
FII Group Litigation (Test Claimants) v IR Commrs (Case C‘4Zg;'
o [3008] BTC 222; [2006] ECR 1-11753 '
roup Litigation (Test Claimanis) v IR SN 4
S mpe ] Commrs [2018] EWCA Civ
Fleming (t/a Bodycraft) v R & C C
om 20 : 0l
221; [2008] 1 WLR 195 e (20081 DL % O
f:;j;’nPeé;olj:m Ltd ;Abenr& Hauvn (Case C-90/94) [1997] ECR 1-4085
, Chatham and D ;  ‘
el e nd Dover Railway Co v South Eastern Railway Co
Marks & Spencer plc v C & E C
ommrs (C -
kb i ot rs (Case C-62/00) [2002] BVC 622;
Marleasing SA v La Comercial I !
nternational de Ali 1 e
C-106/89) [1990] ECR 1-4135  de dfimentacion S5 S
Marshall v Southampton and South West Hampshire Area Health

Authority (Teaching) (No. 2) (C
: C-2 :
[1994] QB 126 ase C-271/91) [1993] ECR I-4367;

Spa (Cag

| ECR
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Hoechst AG v IR Commrs (Joined

Metallgesellschaft Ltd v IR Commyis;
[2001] ECR 1-1727;

Cases C-397/98 and C-410/98) [2001] BTC 99;
[2001] Ch 620
_ President of India v La Pintada
R v Secretary of State for Social Security,
[1997] ECR 1-2163; [1997] ICR 961
R & C Commrsv RSPCA; R & C Commrs
(Ch); [2007] BVC 546
Roguette Fréres v EC Comm
Royscot Leasing Ltd v C & E Commrs (Case C-305/97)

[1999] ECR I-6671
~ Sempra Metals Ltd v IR Commrs [2007] UKHL 34; [2007] BTC 509 (HL);

[2005] EWCA Civ 389; [2005] BTC 202; [2006] QB 37 (CA); [2004]
EWHC 2387 (Ch); [2004] BTC 358
Surrendra Otérseas Ltd v Government of Sri Lanka
Thin Cap YGroup Litigation (Test Claimants) v
C-524/04) [2008] BTC 348; [2007] ECR 1-2107
Welbrs“Wine World Handels GmbH v Abgabenberufungskommission
Wien (Case C-147/01) [2004] BTC 8,019; [2003] ECR 1-11365
Woolwich Equitable Building Society v IR Commrs [1992] BTC 470,

[1993] AC 70

Cia Navigacion SA [1985] AC 104
ex parte Sutton (Case C-66/95)

v ToTel Ltd [2007) EWHC 422

ission (Case 26/74) [1976] ECR 677
[1999] BVC 419;

[1977] 1 WLR 565
IR Commrs (Case

C

.Q Michael Conlon QC and David Scorey (instructe

~ the appellants.

Jonathan Swift, Peter Mantle and Philip Woolfe (in
Solicitor’s Office) for the respondents.

d by McGrigors LLP) for

structed by HMRC

- 42.10 John Wilkins (Motor Engineers) Ltd & Ors v Revenue
& Customs Commissioners. [2010] BVC 948

[2010] EWCA Civ 923.
Court of Appeal (Civil Division).

Laws, Etherton and Sullivan L JdJ.
Judgment delivered 30 July 2010.

Value added tax — Interest — Tax paid in accordance with domestic
law provisions later found to be incompatible with Community law
— Tax repaid to trader with simple interest — Whether sufficient
Whether statutory scheme to be interpreted so as to permit
Whether statutory scheme permitted
Whether appeal brought in time —

remedy —
award of compound interest —
successive claims for interest —
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Whether time should be ext
ended — Taxpayers’
Value Added Tax Act 1994, s o
8 T8=—
ey Value Added

n had to be interpreted so as to conform with EU law, which they said
ed compound interest to be paid by HMRC on overpayments of VAT.

‘The Upper Tribunal (Tax and Chancery Chamber) held that the appeals

o out of time because the time-limit for bringing an appeal to the VAT

3 Duties Tribunal, to which these appeals were made and before which

y were pending until that tribunal’s abolition on 1 April 2009, was 30 days

.r the date of the document containing the ‘disputed decision’ of HMRC.

Upper Tribunal found that in the present case the relevant decisions

ng rise to a right of appeal were the letters from HMRC received by
taxpayers when the payments of simple interest were made, between
e stember 2003 and February 2005. The tribunal as a matter of discretion
sed to extend the time for bringing the appeals. Even if permission had
“ot been refused, the tribunal interpreted s. 78 as providing only for simple
sterest ([20091 UKUT 175 (TCC); [2009] BVC 1,503).

The taypayers’ appeals against the substantive decision were pending
but thesd appeals were against the decision that the taxpayers’ respective
notices uf appeal had been issued out of time and against the tribunal’s
.2l to exercise its power to extend time. The taxpayers asserted that the

.
ULsE

“airputed decisions were the letters sent by HMRC following the delivery

af the Court of Appeal’s judgment in Sempra Metals Ltd v R & C Commrs
0 [2005] EWCA Civ 389; [2005] BTC 202, refusing the taxpayers’ claims for

compound interest.

appeal allowed:
Tax Tribunal Ry

These were appeals b i
Yy taxpayers against the decision of
the U
El [2309] UKUT 175 (TCC); [2009] BVC 1,503) that the taxpayeli-p?r
otices of appeal had been issued out of time and against thS 11‘;
€ ir1

:z)lutpu: tax on bonus payments made to them by motor manufaety
T;e sales of demonstrator vehicles used for the purposes of their ;‘31'3 :
€ excess tax was exacted because the UK had failed to i:JS 1
Ple

jvlj.(;md] ir;stead have been treated as wholly exempt. The tax auth,
ngly treated bonus payments as consid i . )
eration for a suppl
zzt:?; than, as art, ll(A?(l)(a} and 11(C)(1) of the sixth dﬁzftgr: f;:'e
e ls.:;:'ount from the price paid by the dealer to the manufacturer 'Ic‘ih
. &0; E?s accepted, following the Judgments of the ECJ in Elida ('}.ibbe \Q
o ¢ Commrs (Case C-317/94) [1997] BVC 80; [1996] ECR 1-5339 anf‘l R
Commission L;Italy (Case C-45/95) [1997] BVC 536; [1997) ECR L3605 &
8 tax treatment of bonuses and dem ' ol
bt b o s onstrator car sales resnéci
the taxpayers had paid ex :
: tax. The bx
was repaid to the taxpayers to i i it N
gether with simple int ¥ |
argued that simple interest was n i A
. _ ot sufficient recompense and th
should instead pay, in addition to the tax itself, a sum V'Iﬁ(;‘:l wh:gm 1-

1 . .
? -, p

Held: allowing the taxpayers’ appeal (by a majority):

The taxpayers’ submission that the disputed decisions were the letters,
sent following the judgment in Sempra, refusing claims for compound
interest could only be correct if the scheme of s. 78 and associated appeals
. pursuant to s. 83(1)(s) and the Value Added Tax Tribunal Rules 1986
allowed for successive claims under s, 78 (and thus successive appeals)
for all the interest due in respect of the same period. There was nothing
whatever in the statute to show that there might not be such successive
claims with concomitant rights of appeal. The only formal requirement for
Chalke Litd : a claim was that it be made in writing (s. 78(10)). Accordingly HMRC had
EWCA Civ ; 1}3 ;‘f;2g£§’”};?3; s ;\772;1' r;r}llterest Cars Group Litigation) [2010 . fo justify a limitation upon the operation of s. 78 which could not be found

- 1he present appeals arose, not out of in the statutory language. The VAT Tribunal had held that there could be

restitutionary claims at . g _
to s. 78 of the Value Ad?EOn lzw, but out of claims for interest pursuant: successive claims to recover principal sums by way of overpaid VAT within s.
ax Act 1994, The taxpayers’ contention was 80 of the 1994 Act. That decision of the specialist Tribunal offered, by parity of

reasoning, material support to the taxpayers’ position on the issue of repeat

t i : . g
I:taet;r;c?ciicm; dc?n (;il with the principle in Mar. leasing SA v La Comercial
na e y . 4
imentation. SA (C-106/90) [1990] ECR 1-4135), that claims for the purposes of s. 78. The possibility of repeat claims, responsibly
conducted, might be perfectly appropriate for the sensible conduct of tax

S . ;
. rei::eral motor dealgrs, mcluding some of the present taxpayers, so
ver compound interest by means of a restitutionary cla’im‘

2.
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