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q1-100 General

Since the beginning of the reform process in China' more than 35 years ago, foreign
investors have been eager to take advantage of business opportunities offered by the huge
Chinese market.” In fact, the development of the Chinese economy since 1978 when the
reforms where initiated is remarkable. In January 2006, commissioner Lie Deshui of the
PRC’s National Bureau of Statistics announced that due to strong investments and record
exports, China’s econgmy had grown by 9.9% in 2005 and overtaken Great Britain as the
fourth largest econdmiy in the world. * China replaced Germany as the third largest
economy in 2020 1In 2009, China overtook Germany also as the world’s leading
exporter. © China’s economic growth has slowed down over the years and many
commentatais Have predicted difficulties in the years to come for a number of reasons.
However;is-the second quarter of 2014 China still saw a GDP growth of 7.5% and the
éynam development of China’s economy seems to be ongoing at least in the short and
medwan term.

The volume of foreign investment and non-investment related business activities
with Chinese partners has increased constantly until recently. However, China relies less
on foreign investments nowadays than only some years ago.” Huang Yiping, Chief Asia
Economist at Citigroup Hong Kong had observed as early as in October 2007 that:

“China wants more investment into strategic high-tech areas ... If you produce
garments, you’re probably not very welcome.”®

! “China”, “mainland China” and “Chinese mainland” shall be used in the following for the People’s
Republic of China excluding the Hong Kong SAR, Macau SAR and Taiwan.

! SCMP 15 February 2006, p 1.
¥ SCMP 26 January 2006, p 1.
SCMP 9 January 2010, p 1.
SCMP 29 March 2010, p B 6.
* KPMG2014,p L.

Compare Borgonjon/Sinclair 2006, pp 47-48: “After 27 years of Open Door Policy, China has an excess in
capital, and many domestic companies believe that they have sufficient management experience to succeed
without foreign partners. ... For the foreseeable future, it is quite possible that China’s door will not remain
as open as before.”

SCMP 13 October 2007, p B 1. Also compare Anonymous 2010, p 15, in relation to the Dudy Carrying Out
the Work Associated with the Use of Foreign Investment Several Opinions, issued by the State Council on 6
April: “The Opinions appear to close the door on investment in China to foreign investors that are engaged
in certain traditional industries. Conversely, however, they extend a warm welcome to foreign investors in a
range of high technology and innovative sectors.”
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20 Chapter 1 Introductioy

FIPs can be established by foreign companies' or individuals together with op
without Chinese partners ' who can be individuals, legal persons or other
organisations. "' Chinese state-owned companies or other state-owned organisations,
listed companies as well as charities and other social institutions are barred from
becoming general partners of FIPs.'® FIPs can be established as ordinary or limited
partnerships.'* Foreign individuals, Iegal persons or other organisations can also join
already existing Chinese partnerships.’™ There are no special requirements as to the
qualification of foreign FIP parties.'™ Unlike EJVs, CIVs and WFOEs, the establishment
of FIPs is not subject to a MOFCOM approval requirement, but must only be registered
with SAIC."® Competent SAIC departments were instructed to accept applications for:
the registration of FIPs starting from 1 March 2010.'¥ No statutory minimum
capitalisation or minimum capital contribution of the foreign or domestic partners is
required for a FIP establishment. Capital contributions can be made in cash (foreign
exchange or in RMB)™® or in kind, including the provision of services.® Terms and
conditions regarding the capitalisation of the FIP and the contributions of the partners are
to be set out in the partnership agreement.

4 Related rules apply by analogy to investors from Hong Kong, Macau and Taiwan, Artt 15 Administrative
Measures for the Establishment of Partnership Enterprises by Foreign Corporations and Individuals in
China (eff 1 March 2010}, 67 Provisions on the Administration of Registrations of Foreign-funded
Partnership Enterprises (latest version eff 1 March 2014).

Art 2 Administrative Measures for the Establishment of Partnership Enterprises by Foreign Corporations
and Individuals in China (eff 1 March 2010).

Art 2 Administrative Measures for the Establishmeni of Parinership Enterprises by Foreign Corporativn R
and Individuals in China (eff 1 March 2010).

Art 6 para 2 Provisions on the Administration of Registrations of Foreign-funded Partnership Exicrprises
(latest version eff 1 March 2014); also see Art 3 PRC Partnership Enterprise Law (eff 1 June 2007

Art 11 Provisions on the Administration of Registrations of Foreign-funded Partnership Ehverprises (latest
version eff’ 1 March 2014).

Artt 12 Administrative Measures for the Establishment of Partership Enterprises by Foreign Corporations
and Individuals in China (eff 1 March 2010), 63 Provisions on the Administration of Registrations of |
Foreign-funded Partnership Enterprises (eff 1 March 2014).

See, however, Art 16 Provisions on the Administration of Registrations of Foreign-funded Partnership
Enterprises (eff 1 March 2014) for the establishment of partnerships of special service partnership
enterprises according to Art 55 para 1 PRC Partnership Enterprise Law (eff 1 June 2007).

151

152

Art 5 Administrative Measures for the Establishment of Partnership Enterprises by Foreign Corporations |
and Individuals in Chin (eff 1 March 2010); for the documents to be submitted to the registration authority’
see Art 12 Provisions on the Administration of Registrations of Foreign-funded Partnership Enterprises (eff
1 March 2014); Shaddox 2013, p 483. !

Item 1 of the SAIC Notice on Information Infrastructure of the Administration for the Registration of
Foreign-invested Partnership Enterprises (eff 5 February 2010).

Art, 4 Administrative Measures for the Establishment of Parinership Enterprises by Foreign Corporations
and Individuals in China (eff 1 March 2010).

Art 15 para 2 Provisions on the Administration of Registrations of Foreign-funded Parinership Enterprises
(eff 1 March 2014).

11-317
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Industry related restrictions'® need to be observed when establishing FIPs.'®' FIPs
are not allowed in the following categories of the Foreign Investment Industrial
Guidance Catalogue':

« industries where foreign investments are prohibited;

o industries that are only open to EJVs and CJVs, but not to WFOEs;
» industries where a majority or controlling Chinese equity holding is required; and
+ industries which require a specific foreign equity ratio.'®

In addition, a written confirmation that industry specific rules have been observed,
co-signed by all partners, must be submitted when applying for registration.'**

As far as the use of FIPs for private equity purposes is concerned, Article 14 of the
Adminisirative Measures for the Establishment of Partnership Enterprises by Foreign
Corporations and Individuals in C hina'® declares that other rules and regulations on the
establishment of parinerships for the main purpose of investments by foreigners shall
prevail. It is still pét completely clear what this means in practice.'® It seems that the use
of FIPs for onstiore’ funds structures is subject to some restrictions'®” and it remains to be
seen if FIPswili"be able to fill the existing legislative gaps.'®®

41-312 ) Liberalisation trend'®

Since 2013 China’s new leadership under President Xi Jinping and Premier Li
Kegiang has started a variety of new initiatives to further liberalise China’s economic
system. The first step in this direction was the announcement of the establishment of the
China (Shanghai) Pilot Free Trade Zone (“Shanghai FTZ”) on 29 September 2013. The
Shanghai FTZ comprises four existing zones, i.e. Waigaogiao Free Trade Zone,
Waigaoqiao Bonded Logistics Park, Yangshan Bonded Port Area and Pudong Airport

Compare supra, §1-312.

Art 5 para 2 Administrative Measures for the Establishment of Partmership Ewterprises by Foreign
Corporations and Individuals in China (eff | March 2010); compare Shaddox 2013, pp 473-474.

Latest version eff 10 April 2015; compare supra §1-312.

Art 3 Provisions on the Administration of Registrations of Foreign-funded Partnership Enterprises (eff |
March 2014).

J;Lr: 12 (7) Provisions on the Administration of Registrations of Foreign-funded Partnership Enterprises (eff
March 2014),

" Eff | March 2010; also see Art 64 Provisions on the Administration of Registrations of Foreign-funded
Partnership Enterprises (eff | March 2014),

' Chen 2010, pp 15-17,

"' Chen, ibid, p 16, compare in more detail infra 15-220 and 15-300.
' Compare Shaddox 2013, pp 481-486.

. Compare for the following Wolff 2014, pp 412-418.
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40 Chapter2 Due diligen,

(7) documents related to the capital structure (registered capital,”® total amount of
investment *), the contribution of capital and the capital to be contributed,
including, the valuation certificate regarding in-kind contributions, the capital
contribution verification report and copies of the investment certificates issued to
each investor by the FIE;*

(8) ratified asset valuation reports;>'

(9) comprehensive sets of documents evidencing any transfer of equity interest or
shares;

(10) documents evidencing any increase or decrease of the registered capital® or the
total amount of investment:*

(11) documents evidencing the use of equity interest/shares as security;*
(12) documents supporting any amendment of the above documents:

(13) other documents evidencing approvals, permits, licenses, etc., required for the
establishment and operation of the company as well as copies of all documents
filed with government authorities; and

(14) documents evidencing bank accounts operated by the company,

The examination of any document must be conducted in the context of other
information to allow a full understanding of the situation. In one case, the general
manager of a FIE Board was instructed to arrange for the transfer of FIE equity interest
held by a foreign investor to one of the investor’s subsidiaries. When this subsidiary was
supposed to be sold one year later as part of an international restructuring exercise, the
document produced by the FIE as evidence for the completed transfer was the FIE’s
business license. In fact, the FIE’s business license showed the name of the subsidiary as
owner of the equity interest. Only further investigations revealed that no transfer af
equity interest had ever taken place at all. Instead, the FIE’s general manager. ad
somehow managed, presumably to facilitate her work, to convince the regittration
authority that a change of the name of the foreign investor had taken place, that the new
name was the name of the subsidiary and that the business license had te be adjusted
accordingly. Major problems arose as the registration authority now had.te.pe ¢onfronted
with the fact that the name of the foreign investor had been changed by the authority
without adhering to proper procedures. A solution was found only after several rounds of
1egotiations with the approval and registration authorities and with a substantial delay of
he completion date of the sale of the subsidiary.

" For the term “registered capital” see supra, chapter 1, note 94,

* The term “total amount of investment” means capital contributions made by the parties plus external

financing,

Note that for companies established after 1 March 2014 these documents may no longer be available,
compare supra, 11-319,

See for companies established before | March 2014, ibid.

For the term “registered capital” see supra, chapter 1, note 94.

For the term “total amount of investment™ see supra note 29.

For share pledges compare Wang Ling 2007, pp 23 ff; Liw/Wang 2008-09, p 36,

12-210
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pue diligence

1‘3.;20 Organisational structure

The organisational structure of a target enterprise is crucial fo_lr its- operational
ccess. The following information and materials should be checked in this context as
s‘; -

part of a due diligence exercise (if applicable):

1) details regarding all current and past investors/shareholders as well as details
( regarding governmental departments in charge of them;

(2) the company’s external organisational structure, _includ'mg deta'i]s _of gl] domestic
and overseas subsidiaries, branches,‘ representative c_:fﬁcc_:s, dlsmbutlon centres,
R&D operations, associated enterprises, etc., including information about their
proper establishment and operation;

(3) any mergers, acquisitions or divisions the company was involved in the past;

(4) the company’s internal organisational structure, inc]u.ding an organisation chart, the
full names, ke, remuneration and confact df:talls of the members of any
supervisory~ peard, board of directors, the senior management anai c?ggler key
personnel, as'well as information about their terms of appointment/service;

(5) intertial)company rules or policies;

(6) irtfoymation on all meetings of the company organs such as the boarq of directors,
~“isupervisory board, the general shareholders’ meeting and any committees; and

(/) documentary evidence regarding (1) to (6) above, including copies qf business
licenses, constitutional documents such as shareholder agreements, _]'01[]1 venture
contracts, articles of association, etc., governmental approvals, wz:rlﬁcallon and
registration documents in relation to establishment and operation, company
manuals, minutes of all meetings of the company organs and adopted resolqtmns
during the last three years as well as in regard to senior management staff copies of
letters of appointment, employment agreements and related resolutions of company
organs and general company employment policies.

In the year 2005, newly-introduced legislation governing §o-c§al]ed round-trip
investments, became a topic of heated discussion among foreign China investors. Under
the concept of “round-tripping”, which will be discussed in more detail in a later
chapter,® Chinese entities or individuals establish a business entity abrqad to re-invest in
China from offshore for the purpose of, amongst other reasons, taking advantage of
formerly available FIE tax incentives,” easier access to international financing, or the
ability to dispose easily of the offshore holding entity after onshore assets have been
transferred to its onshore subsidiary. Tax fraud and money laundering have apparently
become important reasons for the use of round-tripping structures in more recent years. In

* For company seals and the related power to bind companies see Zhang/XwLi 2009;
PriceWaterhouseCoopers 2010.

* Infra, 714-400.

* Ibid. For the impact of the recent reform of the enterprise income tax system compare infra, 12-270 and
920-100.

112-220
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52 Chapter 2 Due diligencg

and regulations is problematic.'”’ Furthermore, as Chinese manufacturers are often
acquiring technology from abroad, compliance of a target enterprise with China’s
technology transfer regime'® is important to ensure the uninterrupted ability to use
related rights.

In this context, information and/or documents to be checked in the course of a due
diligence exercise should include (if applicable):'”

(1) information regarding intellectual property rights owned by the company;

(2) information regarding intellectual property rights owned by third parties, but used

by the company on the basis of license agreements;
(3) information regarding intellectual property rights owned by third parties, but used
by the company without any contractual basis;

(4) information regarding intellectual property rights owned by the company, but used
by third parties on the basis of license agreements;

(5) information regarding intellectual property rights owned or used by the company:

and used by third parties without any contractual basis;

(6) information regarding measures taken over the past two years in relation to the
violation by third parties of intellectual property rights owned or used by the
company;

(7) information regarding measures over the past five years in relation to the actual or

potential violation by the company of intellectual property rights owned or used by

third parties, including ongoing or expected litigation in relation to intellectual
property rights; and

Protection of Well-known Trademarks (eff 1 May 2009), compare Tan/Cui 2014; the PRC Copyricht Law
(latest version eff 1 April 2010) and related Implementing Rules (latest version eff 1 March 2033} 'compa

Tsoi 2010, pp 10-11; Zhang/Wang 2014, Beconcini 2014; Chan/Zhang/Bailey 2013; also seu, the Guiding.
Opinions on the Promotion of Industrial Designs (eff 22 July 2010); the summary by LasvBprg-Marks/Luo:

2010, pp 22-26. The PRC is a member of the World Intellectual Property Oiganization and many
international treaties. The international significance of IP rights created in China he§ incfeased dramatically
in recent years. In 2011 China became the largest filer of patents worldwide, Agence France-Presse 2012. In'
2013 China’ State Intellectual Property Office received 2.38 million patent applications and granted
1.3 million patents, which are the largest numbers of patent applications and patent grants received by.

national patent authorities worldwide, compare SIPO.

197 According to US officials, during the first ten months of the year 2009, 89% of counterfeit goods discovered:

in US ports came from Hong Kong or China, Galloway 2010, p 19; also compare Simone 2009, p 16.

% Nain legal sources are the PRC Foreign Trade Law (eff | July 2004 — partially suspended for three years 88
of 28 December 2012), the PRC Administration of Technology Import and Expori Regulations (ef
8 January 2011), the Measures for the Registration of Technology Import and Export Contracts (latest
version eff 1 March 2009), and the Procedures for the Administration of Technology Prohibited o

Restricted from Import (latest version eff 20 May 2009) as well as the Procedures for the Administration 4
Technology Prohibited or Restricted from Export (eff 20 May 2009); also see the Supreme People’s Court’s;
Several Issues Concerning the Application of the Law in the Trial of Technology Coniract Dispules

Interpretation, (eff 1 January 2005); compare Zhang 2005, pp 29-34; Tong, 2002, pp 36-38; Yang 2005,
pp 52-54.

% Compare Jia 2010, pp 45-47.

2-290
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®) dncwnet.ltary evidence sup]:!orting (1) to (7), such as (if applicable) approval and
registration documents, copies of license/technology transfer agreements and court
orders/documents,

€2-300 Product liability

Product liability has become a matter of considerable concern in mainland China in
recent years. Reports on defective products manufactured by Chinese entities are
published by Asian media almost daily.""”

Product liability rules form part of China’s tort law system. Article 122 of the PRC
General Principles of Civil Law, which had originally entered into force on 1 January
1987 and was last amended on 27 August 2009, provided for an initial and very basic rule
on product liability. Starting from the late 1980s, a number of rules and regulations were
enacted mostly at local and provincial levels addressing the administrative control of
product qr.laﬂt‘_s,f.“'r Farthermore, regulations governing specialised areas such as food
safety, cosmetics,**\.drugs,"" construction and military products'* contained basic rules
on product quelity’In 1994 the PRC Product Quality Law'" and the PRC Law on the
Protection of Rights and Interests of Consumers'° entered into force. While the scopes of
applicability, a1 these two laws overlap partly, both are the main legal sources for product
quality:claims under Chinese law."” A revised version of the PRC Product Quality Law
was passed on 8 July 2000 and has entered into force on 1 September of the same year."®
Foi'vwing widely publicised product quality problems during the first half of the year
207 Chinese lawmakers have taken additional steps to improve China’s product quality
supervision and product liability systems. For instance, on 31 August 2007 the General
Administration of Quality Supervision, Inspection and Quarantine (GAQSIQ) had
promulgated three new regulations'” addressing issues of product recall and product

" Compare Erfle/DeCristo 2007, pp 14-43; Fremlin 2008, pp 34 ff.; Luk/Wong 2007, pp 17 ff.

"™ See e.g. the Shanghai Municipality, Regulations for the Protection of the Interests of Consumers (eff
| January 2003).

Y Art 31 Regulations for the Supervision over the Hygiene of Cosmetics (original version eff 13 November
1989 — latest version eff 13 July 2013).

B Art49 PRC Drug Administration Law (latest version eff 28 December 2013).
M Administrative Regulations on the Quality of Military Products (eff 1 July 1987 to 1 November 2010).
"% Latest version eff 8 November 2013 — compare infra.

16 : - .
Eﬁ‘ect'weness of the original version eff | January 1994, latest version eff 15 March 2014; also see now the
SAIC's .n}feasurgs_ fafr Punishing Acts of Infrining Consumers' Rights and Interests (eff 15 March 2015); the
Shanghai Municipality’s Regulations for the Protection of Consumer Interests (eff 15 March 20015).

1w
See for a general analysis Epstein/Shen 2003, cha s +Li - Li
i pter 11; Zhao 2002, 581-601; Li 2003, 1-30;
2000, pp 61-65. I e

i :
Cflmpm Lim 20‘0@. ibid. The PRC Product Quality Law was subsequently amended and partially repealed
with the latest version being effective as of 8 November 2013.

1y
Com!:a:re the Provisions for the Administration of Food Recall (eff 27 August 2007), the Provisions for the
;ldmmrfrrarfan of Recalls of Children's Toys (eff 27 August 2007), the Methods for the Administration af
;‘sm.qm’ _o_,f Import and Export of Toys (eff 15 September 2009), and the Procedures for the
dministration of Inspection, Quarantine and Supervision of Exported Aquatic Animals (1 October 2007);
the Rules on the Recall of Defective Automobile Products (eff 1 January 2013).
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100 Chapter 5 Acquisition of FIE equity inte sion of FIE equity interest 101

approval in case that the transferor and the FIE fail to do s0.” Interestingly, the Chay
of Equity Interest of Investors in Foreign Investment Enterprises Several Provisi
stipulate in Article 9 that the concerned FIE, and not the transferor, has to apply
approval of a transfer of FIE equity interest. The SPC Regulations on Several Jsg
Concerning the Trial of Cases of Disputes Related to Foreign Investment Enterppy
(I*® now extend the contractual obligation of the transferor arising out of an assignp
agreement to the FIE apparently for the sake of practicality. [

If an agreement regarding the assignment of FIE equity interest has not yet j
approved by the competent examination and approval authority, but the potenf
transferee has actually started to participate in the FIE operation and the management;
transferor can request the transferee to withdraw from and pay to the transferor all mop
received in relation to such FIE operation and management. 1

If a holder of FIE equity interest or an FIE uses improper means to apply
approval of the change of the current FIE-parties thus causing another FIE-party tolg
its FIE-party status or part of the percentage in the FIE equity interest originally held by
a court can reinstate the original situation unless a third party has obtained the FIE equj
interest concerned in good faith.”® The court can also order the aggrieved FIE-party tg
compensated for any losses.” k

Finally, it is important that additional approvals to be granted by authorities of
than MOFCOM and itsmprovincial and local branches may be required, e.g. depending;
the particular industry'® and whether the FIE is a listed company.'”'

| certificate has been changed or handed in for cancellation.'® In principle, all
ts submitted to the examination and approval authori% as part of the approval
must be provided as well to the registration authority."™ In practice, registration
have often asked for the submission of additional documents.'™ In the event
ese investor is to take over the entire FIE equity interest, thus converting the
o @ purely domestic enterprise, the FIE has to submit to the registration authority

sary documents to register the particular type of domestic enterprise into which

to be converted.'®

Purchase price

" It has long been a standard practice that transaction parties could freely determine
rehase price. For example, transactions where FIE equity interest was sold by one
gn party to another for a (symbolic) purchase price of one USD had obtained
al without prohlems.'””

However, whén the equity interest held by a Chinese investor which had invested
wned asseic’is to be assigned, a value appraisal of the equity interest must be
ducted asd confirmed by the competent authorities.'® The confirmed appraisal results
deterivizie the price of the FIE equity interest involved.'® Furthermore, on 12 April
she Acquisition of Domestic Enterprises by Foreign Investors Tentative Provisions
od entered into force. The Tentative Provisions were re-enacted as the Acquisition of
sestic Enterprises by Foreign Investors Provisions as of 8 September 2006. They
\QQ - again amended on 22 June 2009. Article 52 para 2 of the Provisions reads as

After completing the approval process, the transfer of FIE equity interest needs' . “The existing laws and administrative regulations conceming foreign-invested
registered, i.c. the FIE’s original SAIC-registration needs to be amended accordingi ‘ ‘enterprises and the Changes in Equity Interest of Investors in Foreign Investment

The time frame for this is 30 days from the date on which the FIE’s foreign{ehterps

€5-140 Registration 5

Y

Art 18 sentence 1; also see ltem 13 Jmplementation Opinions for the Application of Laws and
ations Concerning the Examination and Approval for the Registration of Foreign-invested Companies
mulgated on 24 April 2006 by SAIC, MOFCOM, the General Administration of Customs and SAFE. A
or other penalties may be imposed in cases where the registration is not amended properly, Art 18
2 Changes in Equity Interest of Investors in Foreign Investment Enterprises Several Provisions (eff

28 May 1997).
\ gm ]I ;:';;Tges in Equity interest of Investors in Foreign Investment Enterprises Several Provisions

* jbid., Art 6 sentence 2. If an application for approval is turned down by thelexiimination and ¢
authority all or parts of the purchase price already paid by the transferee to tho\transferor must be
Art 7 sentence | Regulations on Several Issues Concerning the Trial of Cases of Disputes Re
Foreign Investment Enterprises (1) (eff 16 August 2010)

95 b

Eff. 28 May 1997, Iff 2004, p 288, note 34; pursuant to ltem 5 mplementation Opinions for the Application of Laws and
% Eff 16 August 2010. .Mm Cfmcemfng the Examination and Approval for the Registration of Foreign-invested Companies
. 24 April 2006) the EJV contract, CJV contract and the certificate of creditworthiness of the investor

Art 10 Regulations on Several Issues Concerning the Trial of Cases of Disputes Related to Forel
Investment Enterprises (1) (eff 16 August 2010).

% Ibid., Art 21 para 1 (eff 16 August 2010).
®  Ibid,, para 2.
Compare infra, chapter 12,

‘o not have to be sulhr_nirlead to the registration authority; item 13 of the Impiementation Opinions requires,
Wever, that the original appmva! document and documentary evidence for the approval of the transfer of

. lHShmmﬂ must be submitted, compare Wang 2006, p 7; also note, that in some locations, e.g. Beijing
'y anghai, standard forms may need to be used for certain information items.

v Fﬂle change of the business license in this case see Art 19 para 3 Changes in Equity Interest of Investors
tioreign Investment Enterprises Several Provisions (eff 28 May 1997),

3 “pD&sible tax implications see chapter 20.

A8 sentence | Changes in Equi j i
; quity Interest of Investors in Foreign Investment Enterprises Several
Visions (eff 28 May 1997); also compare infra, §13-500. fp?' ;

d, Art 8 sentence 2,

Compare infra, chapter 8.
W ppid Art 3 sentence : for a confirmation of key policies adopted in 2010 by several PRC authorilie
relation to foreign investments see from the SAIC perspective the Opinions on Improving the Wo
Serving the Development of Foreign Investment Enterprises, promulgated by SAIC on 7 May &
compare Li/Teng 2010, p 20.
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140 Chapter 8 Acquisition of listed comp, - eition of listed companies 141

in principle buy A-shares via the Hong Kong Stock Exchange subject to certain g held by the following groups of people and entities may not be transferred:*

restrictions as further discussed in the following.™ g _ N
, L nel of stock exchanges, securities companies, securities registration and
B-shares are RMB-denominated shares which could originally only be subgep rent authorities and other personnel;*
for and traded in foreign currency by foreign entities or individuals.” In February
the B-share market was opened to Chinese nationals.* It is noteworthy that most Jj
companies have not issued B-shares. In any event, the number of issued B-sharg

normally much smaller than the number of A-shares.

Hes service organisatiqns and their personnel involved in the issuance of an
an asset valuation report or a legal opinion, etc. for a share issuance
the underwriting period and the following six months;*

woters within one year from the date of incorporation of the company;”*

ons holding shares issued prior to the public offering within one year from the
on which the shares are listed on a stock exchange;" and

rs, supervisors and senior management personnel of a company if transferring
than 25% of their shares per year during their term of appointment or if
rring their shares within one year from the date on which the shares of the
y are listed on the stock exchange and within half a year after leaving their

According to commonly used terminology shares of Chinese companies [ig
overseas are called “H-shares” when listed in Hong Kong, *“N-shares” when listed in }
York or “S-shares” when listed in Singapore.* H-shares, N-shares and S-share
denominated in RMB, but issued and traded in foreign currency. Finally, so
chips” are shares of Chinese-owned companies incorporated in HK or other of]
jurisdictions which function as holding companies in relation to onshore FIEs %}
chips are normally listed on the HK Stock Exchange.® ]

Articles 138 and 139 of the PRC Company Law® stipulate that shareho
Chinese companies limited by shares may transfer their shares in accordance with
provisions of the law at a stock exchange or via other methods, i.e. through a pu
offer® or by way of a private agreement between the acquirer and the respeg
shareholders.® In the past, the acquisition of shares by way of private agreement was
most common practice in the context of M&A activities.” : Q

P

e buybacks-of companies limited by shares are possible in the event of:
uctivn of the registered capital;

saever with another entity holding shares of the company;

Jistribution of shares to employees as an incentive;™ and

request of shareholders who object to a resolution of a shareholders” general
ing on a merger or a division for the company to acquire their shares.”

—— O
Compare infra 18-331. Q '
™ Prieur, in China Company Law Guide, at 105-350; also see Doe 1999, pp 66-67; Braun/Ma 2008/09, 3\ i
* Prieur, ibid, )
]

Ibid. The listing of Chinese companies overseas had caused much discussion in 2006 as Chinese in
seemed to be at disadvantage when it came to invest in overseas listed companies, see RCMES

p A 7; SCMP 18 March 2006, p B 1; SCMP 18 April 2006, p B 1. In 2006 the so-called\Qualified D
Institutional Investor (QDIT) scheme was introduced which initially allowed only Jeiscted banks
mid-2007 also other financial institutions, trust companies, insurance companies:and fecurities comp
convert clients’ money into foreign currency so that it can be invested abrokd. worpare the Trial M
for the Administration of Securities Investments by Qualified Domestic Institutional Investors (e o
2007) and the Notice on Some Issues Regarding the Implementation of the Trial Measures Jor ¥ see the general provision of Art 38 PRC Securities Law (latest version eff 31 August 2014).
Administration of Offshore Securities Investments by Qualified Domestic Institutional Investors (eff !
2007); the Circular on Revising the Scope of Overseas Investments and Overseas Financial Mar
Services on Behalf of Customers of Commercial Banks (dated 10 May 2007); the Interim Measures
Administration of Trust Companies' Overseas Financial Management Business (eff 12 March 20
Circular on Issues Relevant to Foreign Exchange Control with Respect to Overseas Securities I
of Fund Management Companies (eff 30 August 2007 to 29 September 2009), Stender/Yin/Xu 2007
Stender/Yin/Gao 2007 pp 34 £f; Xi 2011, pp 71-79.

Compare Guo 2008, p 36; Plowman 2009, p 14.
Thid.
Latest version eff' 1 March 2014.

Compare Artt 23 ff Administration of the Takeover of Listed Companies Procedures (latest version &b
November 2014).

Ibid., Artt 47 ff, compare Cai 2012, p 906; for takeovers via private placements see Liu 2008, pp 354-37
Huang 2008, p 167; Cai, ibid., p 907.

l-}l; shares held by promoters of a foreign-invested company limited by shares are subject to a
p q:rmd of three years, Art 8 Interim Provisions Concerning Certain Issues on the Establishment af
mvested Companies Limited by Shares (eff 10 January 1995),

q*l‘pﬂ's 1 sentence 2 PRC Company Law (latest version eff 1 March 2014).

Art 141 para 2. Note that the articles of association of a company can impose additional restrictions,
2 sentence 3; also see the Rules Jor the Administration of Company Shares Held by Directors,

ors and Senior Managers of Listed Firms, and Share Changes (eff 5 April 2007).

are for employee stock plans of listed companies Han/Shen 2007, p 80; Llinks 2007, at 30-230;
3011. p 121; for SAFE registration requirements in the context of round-trip transactions the internal
Notice 106 of 29 May 2007; Stender/She/Jin 2007, p 59.

('0 PRC COMPCD’I]J Law (Iatesl version eff 1 March 20]4) PriEHT, m Cnmpal'.l} Law i =
. Guld‘e, at 87

B E B B

5
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isitions by FIEs on 4 April 1995, the Establishment of Companies with an Investment Nature

e anas Investors Tentative Provisions entered into force." The Tentative Provisions

10-206 “for a basic legal framework governing the establishment and operation of
Huldmg—FIEsﬁ] 0-200

[Es by reinforcing the previous approval ]I'uractice. The Tentative Provisions
snlemented by other rules and regulations'® and have been revised several
On 17 November 2004, they were re-promulgated as the Establishment of
s with an Investment Nature by Foreign Investors Provisions'” and again

as of 1 July 2006. Related Supplementary Provisions" were promulgated by
M on 26 May 2006.

establishment of Holding-FIEs is subject to MOFCOM approval and SAIC
In an attempt to de-centralise approval procedures MOFCOM issued the

1 the Delegation of Approval Limits for the Establishment of Companies with an
Nature by Foreign Investors on 6 March 2009." The approval thresholds
in changed in 2010 by the Notice on Questions relating to the Delegation of
Investment vamination and Approval Powers issued by MOFCOM on 10 June
According to.the Notice, local MOFCOM branches are now in charge of approving
blishmént-of new Holding-FIEs with a registered capital of less than USD300

FIEs without holding Status ..eecisssssmssssssasssssmmsssssusssssssssssassssssss T10-210
910-200 Holding-FIEs

Pursuant to their Article 52 para 1, the Acquisition of Don::tesrfc En_:e oril
Foreign Investors Provisions ® also apply to acquisitions by , ‘companies
investment nature” established in China by foreign investors. _Compames
investment nature are foreign-invested holding companies (Hoidm_g-}'-’_[Es)
onshore. Due to the reference of Article 52 para 1 of the Acquisition of
Enterprises by Foreign Investors Provisions, the above explanations reg
acquisition of domestic enterprises by fnr‘elgn investors in China also appiy in
the acquisition of equity interest in limited liability companies and unlisted
companies limited by shares, as well as in relation to asset c_leals conducted by
FIEs.” In addition, Holding FIEs may not use domestic loan amounts to
domestically. Holding FIES can, however, use their RMB ol%shure income for dop
investments provided that SAFE approval has been obtained.

wding to the Establishment of Companies with an Investment Nature by Foreign
Holding-FIEs are subject to special rules as explained in the following:

Provisions,” Holding-FIEs can be g.gtab]jshed as JVs or as WFOEs and shall
i i i ina i ek imi iability companies.*” Certain minimum requirements must be
i-nati terprises with substantial China investment volumes e ﬁ:u'm of limited lia : :
triedr‘gu]::;tggllgﬂalnesll;og holding companies to better co-ordinate the manag 00 gstablish a Holding-FIE. Amongst others, in the year before the establishment of
different China investment projects in relation to issues s_}uch as human resources, -
currency and RMB, or SimFl}r for easier access to financing sources and last but ”'i.Q
for marketing purposes.' Consequently, during the early 1990s about 1?‘.)\ ’
companies were established by foreign investors and approved by MOE‘-‘TEC: i
no official legal basis governing this practice. {kpparently, _rules regardlpg tite ap|
the establishment and operation of these holding companies had only, hesn'set
internal (neibu) document.”®

Problems Concerning the “Establishment of Companies with an Investment Nature by Foreign

s Supplementary Provisions" Notice, promulgated by MOFTEC on 16 February 1996 and repealed
10 July 2003.

the “Establishment of Companies with an Investment Nature by Foreign Investors Tentative
" Supplementary Provisions (eff 24 August 1999 to 10 July 2003); the “Establishment of
with an Investment Nature by Foreign Investors Tentative Provisions” Supplementary
2) (eff 31 May 2001 to 10 July 2003); the fnvestment within China by Foreign Investment
Tentative Provisions (latest version eff 26 May 2006).

e for earlier versions Tao/Tang 1999, pp 19-22; Han/Chen 2001, p 66; Wei/Curley 2001, pp 44-45;
2 2003, pp 17-18; Come 2004, pp 25-26.

are Ross/Chen 2005, pp 47-50; for Regional Headquarters established under the holding scheme

mann 2006, pp 28-41; the Several Provisions on Encouraging Multinational Companies to

m I T h Regional Headquarters in Beijing (eff 1 January 2009) and the Several Provisions on
atest version un :

: - g Multinational Companies to Establish Regional Headguariers in Beijing Implementing
7 Also see Art 2 para | Investment within China by Foreign Investment Enterprises Tentative Pro (efF

24 June 2009).
(latest version eff 26 May 2006). ent of Companies with an Investment Nature by Foreign Investors Supplementary Provisions (¢ff
Latest version eff 22 June 2009. | ¢ 2006),

?  Arit 52 para 1 Acquisition of Domestic Enterprises by Foreign Investors Provisions (eff 22 June 2003

ot i ideli ing the Confir

W According to the SAFE Notice on the Operating Guidelines for Issues concerning :

Reguesrsg_'ﬁnr Capital Verification Involved in Reinvestments by Forergrr-fnvesfed Comp?ni ’
Investment Nature (eff 29 March 2011) and the MOFCOM anq SAFE Notice on Further Imp

Management Measures for Foreign-invested Investmeni Companies (eff 8 December 2011).

" Wolff 2006, p 105.
2 Now: MOFCOM.
B Friesbie/Kolenda, 1993, pp 9 ff, WolfT 2006, p 106.

re Zhou/Xu/Troy 2009, pp 20-21.

Notice on Questions relating 1o the Delegation of Foreign Investment Examination and Approval
©ff 10 June 2010); compare Li/Teng 2010, p 21.

ersion eff 1 July 2006.

blishment of Companies with an Investment Nature by Foreign Investors Provisions (eff 1 July
For the possibility to establish Holding-FIEs as foreign-invested companies limited by shares see the
ment within China by Foreign Investment Enterprises Supplementary Provisions (latest version eff 26
: also compare Jun Wei/Curley 2001, p 71.

fi10-200 © 2015 Wolters Kluwer Hong Kong U Mergers & Acquisitions in China: Law and Practice 1110-200
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“acts whereby state-owned enterprises make use of direct foreign in
order to merge with other domestic_enterprises ... supplement their g
working capital ... or pay their debts.””

The Tentative Provisions set out special rules regarding the precondit
mergers of SOEs with domestic entities, supposedly including the mergers of
FIEs, and the approval procedure. It is noteworthx that the Chinese characters g
Tentative Provisions for merger® are not those” used by the Merger and Divics
Foreign Investment Enterprise Provisions' and it has been speculated that it; "

“... would appear, given the stated intention of the Tentative Provisions, thg

. . . »ll
application should extend to a broad sense of asset restructuring. os (2) and (5) address the acquisition of domestic enterprises without FIE
quever, the Tentative .f’ro-{fsfon:s have.entered into force before the enactms nario (4) describes asset deals conducted by foreign investors in China. In
the main body of M&A legislation, in particular, before the Merger and Divisia ' acquisition of SOEs that have not (yet) taken the form of a company under

Foreign Investment Enterprise Provisions '* became effective. Conseque; the PRC Company Law'® as addressed by scenario (1) falls outside the Scope
doubtful if the Tentative Provisions can still be regarded as the valid auth. bility of the(@eneral M&A rules." Finally, scenario (3), which addresses special
foreign-invested SOE-related mergers. Despite the lack of any precedence," jt :

: ; - the enfoseement of claims under the PRC Security Law,™ does not relate to
['kdy,lma‘ the practice developed based on later M& A-related laws and regulationg y ifiz Ni&A context and is, therefore, not to be discussed here.
prevail.

Behuary 2004, the Administration of Transfer of State-owned Property Rights
On 8 November 2002 SETC, MOF, SAIC and SAFE promulgated the =34

o pricss Tentative Procedures™ entered into force.* The Tentative Procedures
Foreign Investment to Reorganise State-owned Enterprises Tentative Provisions %, ate-owned property rights™ as

scope of applicability of the Tentative Provisions, which entered into force on | ;

2003, covers the reorganisation of SOEs™ through:

(1) the acquisition of all or part of state-owned property rights in SOEs, wif

lc::rI}E‘lpany status, by foreign investors and the conversion of respective SOE
s; :

(2) the acquisition of all or part of the state-owned equity interest of a‘dime
company by a foreign investor and the conversion of the target into an fIE;

(3) the m;s:ignmem of a claim against a SOE to a foreign investor and
reorganisation of the SOE into an FIE;

of all or the main assets of a SOE or a company with state-owned equity
to a foreign investor and the use of those assets by the foreign investor to
cription by a foreign investor to the capital increase of a SOE or a company
tate-owned equity interest and the conversion of the target into an FIE.'S

the Usiné Foreign Investment to Reorganise State-owned Enterprises
-ovisions '“emphasise their aim of facilitating the reorganisation of SOEs,
applicability reaches into the areas covered by the general M&A regimes
the previous sections.

‘Uﬂm Foreign Investment 10 Reorganise State-owned Enterprises Tentative Provisions (eff | January

| January 2003.
mpare supra, chapter 6.
version eff 1 March 2014,

uisition of Domestic Enterprises by Foreign Invesiors Provisions (latest version eff 22 June 2009)
¢ cover the acquisition of equity interest in domestic limited liability companies and companies limited
s which have been established in accordance with the PRC Company Law (latest version eff
h 2014), compare Feuerstein 2004, pp 19-37 (20).

‘October 1995; also see the Several Issues Concerning the Application of the 'PRC Security Law’
ations (eff 13 December 2000); in relation to foreign-related security the Foreign Debt
ation Tentative Provisions (eff 1 March 2003), the Administration of the Provision of Security to
Entities by Domestic Institutions Inside China Procedures (eff 1 October 1996),

Inierim Measures for the Management of the Transfer of State-owned Property Rights of Enterprises
| February 2004) are procedurally supplemented by the Operating Rules for Transactions of Corporate
d Property Rights (eff 1 July 2009). According to their Art 2 para 2 the Interim Measures for the
agement of the Transfer of State-owned Property Rights of Enterprises (eff 1 February 2004) are not
icable in relation to listed companies and financial enterprises, see for these enterprise types supra,
s 8 and 12, but have served as the basis for the enactment of ¢.g. the Operating Rules for the Trading
I i siate-cwned Property Rights of Central Cultural Emterprises (eff 1June 2013); as an example of lower-
Doe/Leung 1999, p 21.  level rules see e.g. the Administrative Measures of Chongging Municipality for the Transfer of State-owned
Latest version eff 22 November 2001; compare supra, §11-200 to §11-260. ) Rights of Enterprises (eff 1 February 2009).
Compare supra, §11-100. ing to their Art | the Interim Measures for the Management of the Transfer of State-owned Property
of Enterprises (eff 1 February 2004) are formulated in accordance with the Provisional Regulations
| the Administration and Supervision of Assets of State-owned Enterprises (originally eff 27 May 2003,
version eff 8 January 201); also see the Notice on Questions related io the Transfer of State-owned
Property Rights issued by SASAC on 25 August 2004,

Art 2 Assel Reorganisation by State-owned Enterprises Using Foreign Investment Tentative Provisions)
14 September 1998). )

Chinese: 3. Also see the definition of # 3 provided in item 1 (1) of the Several Questions Concent
Income Tax When Enterprises are Reorganised or C hange Their System Tentative Provisions (eff 24}
1998): _“ﬁ# means that one enterprise buys another enterprise’s property rights, causing the of
enterprise to lose its legal person status or to change the substance of the legal person.”
*  Chinese: & 3,

Latest version eff 22 November 2001.

Other than financial institutions or listed companies, Art 2 Using Foreign Invesiment to Reorganise St
owned Enterprises Tentative Provisions (eff 1 January 2003); for the acquisition of Chinese finm
Institutions compare supra, §12-200, for the acquisition of listed companies, supra, chapter 8.
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240 Chapter 15 241

authorities to close loopholes which allow onshore tax avoidance Via

~ots™ more attractive, their scope of applicability is not restricted to “pure
structures.”® R

start-up situations”. It has consequently been sugﬁested that the
may govern a much broader range of private equity projects.

1 invested venture capital enterprises can be established as FIEs* in the form
B2 o . 33
i ¥ or as entities without legal person status,™ for a term of normally not

Onshore funds : : orena
u 3 The scope of business of onshore \:nenture capital FIEs is limited to
0 : : . : own capital to make equity investments, prclwl_dmg related con:sultancy
ﬂSh;::lr:El;l;;dei;\flth foreign — OnShi?]Te?nI;ii :vnhout foreign g management consultancy services to their investee enterprises and

_other business approved by the competent examination and approval
915-221 Onshore funds with foreign investment Article 32 of thf Regulations on the Administration of Foreign Investment
»ital Enterprises™ sets out expressly that venture capital FIEs may not:
Private equity funds with foreign investment established onshore are less @ ]
Onshore RMB funds have, however, become a topic of considerable interest i
times as they may offer access to onshore funding, open up options to cirey
restrictions on the use of offshore SPVs,” provide the possibility to partner
firms and enable foreign players to be closer to domestic investors®® who — ypf
casri-] of outbound investments — would not need special government approval g } X
onshore.

in areas not open to foreign investments;
publicly traded stocks and corporate bonds;

Zenvition of venture capital FIEs in Art 2 Regulations on the Administration of Foreign Investment

pital Enterprises (eff 1 March 2003). ... foreign invested enterprise established within the
%nf{',‘hjna by foreign investors, or by foreign investors together with companies, enterprises or other
¢ organisations registered and established under Chinese law... pursuant to these provisions for the
of engaging in venture capital business.” Pursuant to Art 3 of the Regwlations venture capital
are “investment activities where equity is invested mainly into high- and new-tech non-listed
... and venture capital management services are provided in order to obtain capital appreciation

Since the mid-1980s, a number of government documents have been is
encourage state-sponsored,” domestic and foreign-invested venture capital
Special rules, namely the Rggu.’an'om on the Administration of Foreign
Venture Capital Enterprises,™ apply in relation to venture capital FIEs. It
pointed out that while these Regulations are aimed at making foreign-invested

12003, ibid.
5 unclear to what extent the “normal™ FIE rules apply in relation to foreign-invested venture capital
s established onshore.

Wood/Xu 2003, p 19: “...this is not a feasible option for must fund sponsors and investors.”, due
capital structure and the fact that taxation will take place twice, i.e. at the corporate and the
ers” level; the legal viability of value adjustment mechanisms, i.e. mechanisms “that enable(s) a
or to invest in a portfolio company based on an estimated pre-money valuation of the company that
certain post-closing financial or mile-stone-based performance targets will be achieved ... In the
portfolio company fails to achieve such targets, an adjustment will be made to the pre-money
of the portfolio company at which the PE investor made its initial investment”, Morrison Foerster
p 2, was clarified by the Supreme People’s Court in its decision in Haifu Investment Co., Lid, v,
iheng Nonferrous Resources Recycle Company Limited, compare ihid

Regulations on the Administration of Foreign Investment Venture Capital Enterprises (eff 1 March
case of a non-legal person venture capital enterprise tax “passes through directly to its investors”,
hen 2007, p 264; Guo 2009, p 21. It may be questionable if afier the enactment of the NDRC
on the Promotion of the Standardized Development of Equity Investment Enierprises (eff 23
r 2011) foreign-invested venture capital enterprises can still be established in the form of CIVs
legal person status.
para | Regulations on the Administration of Foreign Investment Venture Capital Enterprises (eff
irch 2003).

form of the establishment of new enterprises, making investments into existing enterprises, acquiring
):.Ilm:rms from sharcholders of existing enterprises and other forms of investments, compare ibid., Art

* Compare infra §20-300.
Supra, §14-200 and 714-300.

* Clifford Chance 2007, p 1.
31

]

Compare e.g. the Notice on the Work regarding the Good Implementatianngy Preferential
Venture Capital Enterprises issued by the NDRC on 7 February 2007; the Tentative Proced
Management of Guidance Funds for Technology-sector Medium and Small-sized E nterprise In
issued by MOF and the Ministry of Science on 6 July 2007, repealed as of 11 April 2014
Guiding Opinions on Experimenting the Use of Venture Capital as Industrial Technology R
Development Funds issued by MOF and NDRC on 30 January 2007 and effective on the sam
Notice on Questions Concerning the Implementation of Venture C. apital Enterprise Income Tax P
which was promulgated by SAT on 30 April 2009 and has become effective retroactively as of 1 8
2008,

See e.g. Art | Regulations on the Administration of Foreign Investment Venture Capital Enlerpris
I March 2003); also see Lu/Tan/Chen 2007, pp 238 ff, White/Hallworth 2000, p 18, in rel
Establishment of Venture Investment Mechanism Several Opinions (issued on 16 November I
Notice on Questions Concerning the Implementation of Venture C apital Enterprise Income Tax Prefet
(eff 1 January 2008); the Notice on Improving the Administration of Filings of Foreign-funded Vi
Capital Enterprises (eff 7 May 2012).

Eff I March 2003. These Regulations replaced the Establishment of Foreign Investment Venture

Investment Enterprises Tentative Provisions, which had been jointly issued by the MOFTEC, the
of Science and Technology and the SAIC on 28 August 2001, but “fell considerably short of expectal
compare Wood/Xu 2003, p 18; Guo/Zhw/Qian 2009, p 2009.

n
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ant that an enterprise can prove that the advantages of the transaction in
;i on competition within the market will be much more significant than
¥ ticadvantages or that the deal is in line with China’s social and public interest,
Ame opoly Enforcement Organ may allow the deal. " Guidelines for the
= ent of the actual impact of transactions are provided by the Interim Measures on
the Impact of Concentration of Business Operators on Competition," The
asures provide amongst others for criteria to determine if business operators
controlling market power through a transaction."

ding to Article 26 para 1 of the PRC Anti-Monopoly Law,"" a deal may not be
orior to the decision of the Anti-Monopoly Enforcement Organ."® The legal
of this provision is, however, not completely clear. It appears that the decision
i-Monopoly Enforcement Organ is not a precondition for the legal validity of
saction because Article 48 of the PRC Anti-Monopoly Law sets out the legal
nces in cases where a deal is executed in violation of the provisions of the PRC

Guidelines to offer a simplified notification procedure with reduced filing obj
so-called “simple cases”, namely cases where: -

e the combined market share of concerned enterprises which in the
market is less than 15%,;

e concerned enterprises have buyer-seller relationships and their regp cotive
share in the relevant upstream or downstream market is less than 25%;

o the mmket share in each trading-related market of concerned enterprises
not in same relevant market and do not have buyer-seller relationships
25%:;

¢ concerned enterprises have established a joint venture outside China
engage in any business activities in China;

s concerned enterprises have acquired the assets of an overseas company whig
not engage in any business activities in China; or b

* a joint venture which is jointly controlled by two or more concerned partiee

. 12 i
under the control of one or more of these concerned parties.'’ J 345 Appiicifion for reconsideration and judicial review

According to data published in October 2014 the new framework for sin
has in fact “nearly halfed the length of time it takes to win clearance. ..,
took on average 26 days to approve deals that were filed under the new sj
procedure.”"?

ewmvemned party that disagrees with the decision of the Anti-Monopoly

ent Organ can apply for reconsideration of the case by the Anti-Monopoly

Organ."” If a concerned party is not satisfied with the outcome of a

tion, it can initiate administrative court proceedings."*’

18-344 Decisi i-

bl on of the Anti-Monopoly Enforcement Organ . Violation of the PRC Anti-Monopoly Law
MOFCOM can decide to prohibit transactions, to allow transactions or fo.

transactions only subject to the fulfilment of certain conditions.” The PaeX

Monaopoly Law lists the following criteria on the basis of which a decision shali bum

o  the market shares and the controlling market power of the concerned en‘erprise
e the degree of market concentration;
o  the impact of the transaction on market entry and technological dévelopment;
» the impact of the transaction on consumers and other enterpiisés; and

nt to its Article 48 PRC Anti-Monopoly Law and the Interim Measures for
¢ and Handling Failures to Legally Declare the Concentration of Business
if enterprises fail to notify transactions which meet the notification
the Anti-Monopoly Enforcement Organ shall issue an order to stop the
of the transaction, to dispose of shares or assets within a set period of time or to
" a business or to take other measures to re-establish the pre-transaction

8 sentence 2 PRC Anti-Monopoly Law (eff 1 August 2008),
L 5 September 2011.

Interim Measures on Assessing the Impact of Concentration of Business Operators on Competition
May 2011).

see Art 14 para 1, sentence 3 Measures for the Review of Concentrations of Business Operators (eff 1
ry 2010); for the similar rule during the preliminary check see Art 25 para | sentence 2 PRC Anti-
Law (eff | August 2008).

see Art 3 Regulations Concerning Thresholds for Notification of Concenirations by Business
rs (eff 3 August 2008).

para 1 PRC Anti-Monopoly Law (eff 1 August 2008) with Art 37 para 2 PRC Law of Administrative
(eff 1 October 1990).

33 para | PRC Anti-Monopoly Law (eff 1 August 2008) with Art 37 para 2 PRC Law on Administrative

lion (eff 1 October 1990); also compare the SPC Notice on the Diligent Studying and Implementing of
'RC Anti-Monopoly Law’ (published on 28 August 2008).

F 1 February 2012,

 the impact of the transaction on the national economic development.'*

It is obvious that these criteria are rather broad and require further specifica
achieve the required predictability. Details regarding the relevant market are now s
in the Guidelines on the Definition of Relevant Market dated 24 May 2009.™
[}

™ Art 2 Interim Provisions on Standards Jor Simple Cases in Concenirations of Undertakings (eff 11 Feb
2014).

¥ Reuters 2014, p B3.
U Artt 28, 29 PRC Anti-Monopoly Law (eff 1 August 2008},

Ibid., Art 27; also see the Guidelines on the Definition of Relevant Market, dated 24 May 2009;
Law 7-8/2009, p 10; Dai 2009, p 30-31; Taylor 10/2009, p 28-29; Art 3 Interim Measures on Asse
Impact of Concentration of Business Operators on Competition (eff 5 May 2011),

Compare Law 7-8/2009, p 10.
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Version .
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CAI Wei, Hostile Taekeovers and Takeover Defences in China, Hong Kong I
Vol. 42 Part 3 (2012), pp 901-938. K
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erger and Division of Foreign Invested Enterprises
' Provisions

XTI EEWEHFSTIUNNE

( (1999) 42 REEE 3952, RBE-OO0—F+—H=+=

(AR EF A ENNERTHITHEEARA TN
(EFHERACVAFSHIMNE) RRE) BT, )

Wai Jing Mou Fa No. 395, revised in the “Ministry of Foreign Trade and
Cooperation and State Administration for Industry and Commerce,
he ‘Merger and Division of Foreign-invested Enterprises Provisions’
Decision” on 22 November 2001.)

m_z N7 ST R AR LS 3 S SIRIT R, R o dicle 1.  These Provisions are formulated in accordance with the PRC, Company

! s and administrative regulations concerning foreign-invested enterprises, in
BAREENEE, BE (PEARSMEARNE) MAERIIERRL dardise acts involving merger or division of foreign-invested enterprises and
Bk, wilE A HE - ;

the lawful rights and interests of the investors in and creditors of enterprises.
$-% AHEEATHRBHIEERETEREABRLHTII&REE
ik ABR O SER TR, e, ARRERGERAT ()
) Z A& L. .

These\Frovisions are applicable to mergers between, or division of,
gn equify( joint ventures, Sino-foreign cooperative joint ventures with legal
us, whelly foreign-owned enterprises and companies limited by shares with
cinent (Companies), which have been established in China pursuant to

between Companies and wholly Chinese-owned enterprises shall be handled
to relevant laws and regulations and these Provisions.

AR ShPEARMLEH, SREXERE. BANENEIE.

3. For the purposes of these Provisions, the term “merger” means the
gof two or more Companies to become one Company through the conclusion of an
it pursuant to the relevant provisions of the Company Law.

ESH AMEFHAI, BEHAUEATREARRE XA
BT R — A AT

ger of Companies may take the form of merger by absorption or merger by

AT A LARAUR A& FH AR B S FF AR

n “merger by absorption” means that a Company admits another Company
Company, whereby the admitting Company survives and the admitted
Companies is or are dissolved.

A3, RIBATBAREATIMARLS, EHHHRVFE, T

page A ALLEAT ST EIAR, SHEHTER “merger by new establishment” means that two or more Companies merge
A, RENIUL a new Company, whereby each party to the merger is dissolved.
4. For the purposes of these Provisions, the term “division” means that a
divided into two or more Companies pursuant to the relevant provisions of the
W, by means of a resolution of the highest organ of authority of the Company.

K AREFFHSL, RE-AAFKEARNEERNE
BN B S A UL BRI A .

ision of Companies may take the form of survived division or division by

7] 43 ST LA BT 8643 SLATAR L SE PR 2

erm “survived division” means that a Company is split into two or more
8, whereby the Company itself survives and one or more new Companies are

G, R ATIABRFEAUEAT, AARRSHERE
AT,
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536 ign Investment to Reorganise State-owned Enterprises 537

- contracts of, its staff and workers who are kept on. It shall, in accordance with
- y severance pay to those staff members and workers whose labour
are terminated and for those staff and workers, the responsibility for whom
d to the social insurance authority, it shall pay in full in one lump sum
insurance premiums. The funds required shall be deducted from the net
the Enterprise to be Reorganised before the reorganisation or on a priority
1 the proceeds derived by the Owner of the State-owned Property Rights
assignment of the State-owned Property Rights.

EFETRREHNAF. MRRHEA IR TR S
RO Tk KIAE RS ROTR, FiR %S
R, AEHPAUEA AL E AR P A,

(=) CAHER I REATEAR, A RS B b
BRSPS BRI RS . DI R R
Pl RS R ARSAEERE) NEERE. MEREA
RATAR S ML b B L '

rganisation is to be effected through the sale of assets, the original
' > shall succeed to the enterprise’s claims and debts, otherwise the

nised enterprise shall succeed to the enterprise’s claims and debts. The
' nt of mortgaged or pledged State-owned Property Rights or assets shall
y with the relevant provisions of the PRC, Security Law. The successor to the
all execute relevant agreements for the disposal of claims and debts with the

ganising Party shall publish information on the reorganisation, recruit
investors extensively and investigate the Foreign Investors’ qualifications,
e, financial position, management capabilities, payment guarantees,
ethics, etc. It shall give priority consideration to medium and long-term
\L_ Investors that can offer advanced technology, management experience and a
O

(P TS ATF RIS R, I E R,
MV, . WKL RS, (. SEE R RSTRE
BRI ARTSEEL . PR B R 2 '

fif}

ce of industrial compatibility.

£ Gl oo A : FOR | ] 0 eorganising Party and the Foreign Investor shall respond to the reasonable
SRR EB AN 2 BA T S RER, Wk QQ s of the opposite party by providing relevant truthful and detailed

AEERFHEIET R, FHREHENRE LS. 1 p on and data, may not mislead or deceive the opposite party and shall bear
A priate confidentiality obligations.

(i) febB AL A PR B e R AT Y, s
AFFEN T RS EHE E BN . RRAATFEN AR, M
HXFE, MR R SR R T UL . R
. RS A TR,

enterprise reorganisation is to be effected through the assignment of
owned Property Rights or the sale of assets, the Reorganising Party shall
tially opt for an open competitive pricing method to determine the Foreign
and assignment price. When selecting an open competitive pricing method
gnment, the relevant procedures shall be carried out in accordance with the
v aw and the relevant details on the State-owned Property Rights to be assigned or the
o to be sold shall be announced publicly. If assignment by agreement is opted
i ch assignment shall be conducted in an open manner.

P RE TR A, S 54 B H R 2 E XA
EBTHAL UG S R Y E E AL B PR 2 AR B
BRI A Fibbel, ik, MHT RBA K. FRH
W B SR, '

3 of the assignment method opted for, the Reorganising Party and the
r shall execute an assignment agreement in accordance with the relevant
ns and these Provisions. The terms of the assignment agreement shall mainly
basic information on the State-owned Property Rights to be assigned, the
angements for the staff and workers, the disposal of claims and debts, the
0, the assignment price, the method of payment and payment conditions,
ng to the delivery of the property rights, corporate restructuring, etc.

BAE FIREERAERS AR L3 TR,

9. The Use of Foreign Investment to Reorganise State-owned Enterprises
ed in accordance with the following procedure:
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t of Companies with an Investment Nature 573
| lnves!ors Provisions

572

& o providing technical support, staff training, human resource management
3. ARFTEF L LR AT BT KR A E:rovices%o the invested Enpferprise for its pmgduction, sales and market?ﬁg; and
il AR AEEREMRS:
{iy) assisting the invested enterprise in loan applications and providing
4. BN E BT RS Ak F R R LR R 5 * guarantees.

nent of research and development centres or departments in China to
in research and development of new products and new advanced
pologies, transfer of research and development findings, and provision of
onding technical services;

(=) fEEBEN SRR ORI, N e
%, HALEBIRIFRME, HROGERNHA RS

on of consultancy services to its investors, provision of consultancy services
associated companies such as market information and investment policies

(M) AHEB T E RS RRS, ﬂﬂ%ﬁ“jﬁﬁﬁﬁﬁﬁﬁ%

B RS SRS h are relevant to the investments of the associated companies; and
' ng contractual service operations of its parent company or associated
(F) AR FREBA MRS SMLLE . 1 B ics.
. ) * 1. investment enterprises engaging in importation and exportation of goods
FH—F PIEA T IRV H D EkE TR O, N RS es shall comply with the provisions of the Measures on Filing and
HELEZERBDHE) HHE; i f Foreign Trade Operators of the Ministry of Commerce.
_ . g o ’-"f..nl companies engaging in commission agency, wholesale, retail and
BEMARAEESRE. MR, TENGHFLEFRIN, NAFSHS [ Juse businesses shall comply with the relevant provisions of the Administrative

Foreign Investment in Merchandising Sector of the Ministry of Commerce
ir scope of operations in accordance with the law.

AR L SR B R ) M RIE, R ERNAEEEE. <§)

iele 12. Invested enterprises of investment companies referred to in these
jons shall refer to enterprises which satisfy the following criteria:

S+ AEFHEEEATFHRE SR BRE T A&

prise funded directly by an investment company or funded jointly by an
ent company with other foreign investor(s) and/or Chinese investor(s) and at
'25% of the registered capital of the enterprise is funded by the foreign
stor(s) of the investment company solely or jointly with other foreign
25101 S),

prise established in China by the investors of an investment company or its
ed companies or other foreign investors and Chinese investors and which
! acqum:d partially or wholly by the investment company, with at least 25%
e registered capital of the enterprise funded by the foreign investor(s) of the
ent company solely or jointly with other foreign investor(s);

(—) Bt 0 AR o 5 B e R e 2 A e F A
e A ] e 0 SR AR B R 5 e 5L R
H AT TS A B A 25% B B R4R ks

(=) #PHA TR E R RBAR, KEsERHEIRE
B b B BT R A R A S A RO, B AT
SRRV 0 B a5 B A EBUR F LA BUE A S i RO
7 25% Lk py gk

(=) Hri A B BRI T S HT R ST A A 3 A 109

E+=f SEERFLEETEERSME, BRI T AR
ARG % 2

® investment amount of the investment company is not less than 10% of the
ed capital of an invested enterprise.

: e 13. Upon approval from the China Banking Regulatory Commission,
it companies may provide financial assistance to their invested enterprises.
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598 [ise Income Tax Treatment of Enterprise Restructurings 599

yment amount, the transaction may be dealt with pursuant to the following
ovisions:

Y The tax base of the transferee’s equity obtained by the transferor shall be
determined according to the original tax base of the transferred assets.

The tax base of the transferor’s assets obtained by the transferee shall be
determined according to the original tax base of the transferred assets.

RPN i St 3 A B B ) an enterprise merger where the equity payment amount obtained by the
R g #HENWﬁMHﬁHIH rarcholders of the enterprise incurred at the time of enterpnsc merger is not less

T 5 IR 85%, LARR—EH F EARTEZARM K404, 5 85% of the total transaction payment amount, and in the case of an enterprise
BLFENsE AhE 4 er under the same control which does not require payment of consideration, the
g action may be dealt with pursuant to the following provisions:

L BRIV E B 2 ALV BB TH BT, AR e B P i S i
2 AL I A AL AL B AT B R DAL B i R

A I AL A I Al B A S B A TR, LA A 3R )
FERHHAE -

2. WAL UA IR AREI S & I el ALk,

3 ATE £ I AR OB 2 96 ol T AR A 2 3 v B
B A IRE R SRR ERRATH R IR E .

¥ ﬁA#ﬁﬂﬁﬁﬂﬁA#ﬁﬂﬁﬁmﬂﬁgm,uﬁﬁﬁﬁm&}'
B B R

The tax base of the merged enterprise’s assets and liabilities accepted by the
merger enterprise shall be determined according to the original tax base of the
merged entelpiise.

The rele§aiit income tax matters of the merged enterprise prior to the merger
shall e succeeded by the merger enterprise.

The Jimit of losses of the merged enterprise to be made up by the merger
anterprise = fair value of net assets of the merged enterprise X treasury bond
mterest rate for maximum term of treasury bonds issued by the State as of the
end of the year in which the merger occurs.

The tax base of the merger enterprise’s equity obtained by the shareholders of
the merged enterprise shall be determined according to the tax base of the
merged enterprise’s equity originally held by them.

P enterprise division where all the shareholders of the divided enterprise obtain
() ks s, sr LA BB R R IR 2 L division enterprise’s equity in accordance with the original shareholding

SEARNE R SE A AR E RS R A E 5, B ralhs ntage, both the division enterprise and the divided enterprise do not change
3% e B A ; R + 4 85%, BRI original substantive business activities, and the equity payment amount
' R HIBRUC f SAETHZ BT BE 85%, UM ained by the shareholders of the divided enterprise incurred at the time of the
A prise division is not less than 85% of the total transaction payment amount, the
action may be dealt with pursuant to the following provisions:

The tax base of the divided enterprise’s assets and liabilities accepted by the
division enterprise shall be determined according to the original tax base of
the divided enterprise.

Income tax matters corresponding to divided assets of the divided enterprise
shall be succeeded by the division enterprise.

The loss of the divided enterprise for which the statutory period for making up
of losses has yet to expire may be distributed according to the ratio of divided
assets to all assets, and shall continue to be made up by the division enterprise.

1. SFSL4ib s o S Aol B 7 A0 S R DB, AR SLAR u“ -
ARl E -

2. BEAM LAl V43T 2 I R R 1 4 A R
3 A 3T Al SR e s R SR 5 SR AT e 49 SR P o 4 A

o, B akEEiRb.
e p 3 In the case where the shareholders of the divided enterprise obtain the division
s T A cc n ; : :
4, Besr oL iR R EE S S AR (AT RIRRCEA) W enterprise’s equity (hereinafter referred to as the “new shares”), and are

MG R W S B R (CATFRIRRCIERT) . B required to forfeit all or part of the divided enterprise’s equity originally held
AR A . RS RS, N it R ' by them (hereinafter referred to as the “old shares”), the tax base of the “new
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632 ise state-owned Asset Law 633

Je 8, The state shall establish and improve the state-owned assets
_tion and supervision system commensurate with the development of socialist
nomy, establish and improve the evaluation and accountability system for
' and increasing the value of state-owned assets, and designate the
' wilities for maintaining and increasing the value of state-owned assets to specific

#)\& EFa-riesS5itsE LiHes R RERIRE RN
ol b, e EA R RN EERATEEARE, EXE '
3L 3

It k- assets, the specific measures for which shall be formulated in accordance with

mH& @iﬁﬁ{&%ﬁﬁ?‘%ﬂ%ﬁﬂﬁn AR 10 9. The state shall establish and improve the basic administrative system for
il srements of the State Council.

FE o

10 10, State-owned assets shall be protected by law and rights to such assets

& EHECZERES, EARARTASGES. e infringed by any institution or individual.

-5 BITHAEAR EROHA CHAPTER Il — ORGANS THAT PERFORM THE DUTIES OF AN INVESTOR
S [ES5EA RN A RBU R E S

zmﬁﬁﬁ#ﬁggﬂmw.ﬁﬁxﬂxﬁﬁﬁm&ﬁ,ﬁﬁxmx;;-
¥ Al AT AR B '

dicle 11,  The State-owned Assets Supervision and Administration Commission
tate, Council and state-owned assets supervision and administration organs
by eal governments in accordance with the requirements of the State Council
aubi<ci 1o the authorisation of the government at the same level, perform investors’
= etate-invested enterprises on behalf of the governments at the same level.

& pefi s A REUFRIET R, AT T, FAREREA OO State Council and local people’s governments may, where necessary, authorise

" ge A - 7 \Q ments and organs to perform investors” duties for state-invested enterprises on
%o E 5 tH ¥ Ak AT B IR TR . y $Q government at the same level.
i

s AT AT R AL R E 2 S
wrel s, B85 ERRERERETEE S H AR -3

oA N B AAT RN RO, BT, UTSRET
ML«

and departments that perform investors® duties on behalf of the government at
| are hereinafter referred to as organs that perform the duties of an investor.

e 12. Organs that perform the duties of an investor shall exercise investors’
te-invested enterprises, including the rights to derive a profit from their assets
articipate in significant decisions and the selection of managers, on behalf of the
t at the same level.

that perform the duties of an investor shall, in accordance with laws and

AT i BB B AL RIS TBUESHIE il &S SR five regulations, formulate or participate in formulating the articles of
Pk AR 1 of state-invested enterprises.

i

JBAT ¥ NIRRT LA AR FREESIRNAS A REGFUESE
TR R AT PR B KT, R4 AR A REO .

that perform the duties of an investor shall report to the government at the
for approval on major matters relating to investors’ duties that require the
f the government at the same level in accordance with laws, administrative
ns and the regulations of the government at the same level.

irticle 13. When participating in any shareholders’ meeting or general meeting of

held by a state-controlled company or partly state-owned company,
appointed by organs to perform the responsibilities of investors shall, in
with the instructions of the appointing organ, make proposals, express opinions,
voting rights and report on all information and results that relate to the
mance of their responsibilities in a timely manner.

si=& EFHEARROIGEROBARESNEA RS
R ASRATATHRRE W, BAKSEW, BRI
g B, (TR IR IS R R RS
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664 gition of Domestic Enterprises by Foreign Investors Provisions 665

2 scope of business of investee enterprises of the acquired domestic enterprise shall
ith the relevant requirements on industry policies for foreign investment; where
ments are not complied with, adjustment shall be made,

T T 1A e A T b ) 2 S PR AR 6 A SR R R e
Ky FREERM, RHATHEE.

ticle 5. Merger and acquisition of domestic enterprises by foreign investors
svolves transfer of State-owned property rights of an enterprise and management of
uned equity of a listed company shall comply with the relevant provisions on
ion of State-owned assets.

SEE SHEREE A S RV EHP RN LA
AN, B EA R R AR

e 6. Merger and acquisition of domestic enterprises by foreign investors for
on of foreign investment enterprises shall be subject to approval by the
n and approval authorities pursuant to these Provisions, and change registration
ation registration formalities shall be completed with the registration
ion authorities.

Sk SEEEEEEN LR TARRELY, MREA)
S, MECEEHE TR R

Where the acquired enterprise is a domestic listed company, the relevant formalities
completed with the securities regulatory authorities of the State Council pursuant
inistrative-Jdeasures on Strategic Investment in Listed Companies by Foreign

R s AT, ERARE OPESREN EWA
EHEIMNE) (i 4 B 25 W B R R P AR R T
iv.77 "The parties involved in merger and acquisition of domestic enterprises

BLF 5'}~ﬁﬁ%#mﬁ%ﬁﬁﬂﬁﬁ%ﬂﬁﬂ%ﬁ%%kﬁ%ﬁﬁ* g 2.z investors shall pay tax pursuant to the provisions of China tax laws and be
k) %ﬁﬁ%%ﬂ.%?&i k= 0 W supervisiun by the tax authorities.

#N\E SMEEREHERA ANV FTHE B &7 24\ R s '
AT BOERL, R EANC SRS TINC A, Fid,
F4.

_vestors shall comply with the relevant laws and administrative regulations of
n foreign exchange control, and promptly complete various foreign exchange

registration, filing and change registration formalities with the foreign exchange
authorities.

CHAPTER II — BASIC SYSTEM

g8 EXHE

SHE SR HRE T TR B AL Y A A
25% ), HA AR AL AE.

9. Where the capital contribution by a foreign investor in the foreign
enterprise incorporated after merger and acquisition is more than 25% of the
capital of the foreign investment enterprise, the enterprise shall enjoy the
f foreign investment enterprise.

e the capital contribution by a foreign investor in the foreign investment
incorporated after merger and acquisition is less than 25% of the registered
the foreign investment enterprise, unless otherwise stipulated by laws and
live regulations, the enterprise shall not enjoy the treatment of foreign
enterprise and its foreign debt shall be handled pursuant to the relevant
on foreign debts of non-foreign investment enterprises in China. The
on and approval authorities shall issue an Approval Certificate for Foreign
Enterprise (hereinafter referred to as the “approval certificate™) marked with
“foreign investment ratio less than 25%" to the enterprise. The registration
llon authorities and the foreign exchange control authorities shall issue a foreign
ment enterprise business licence and foreign exchange registration certificate

B 2 7 300 5 M AR R A A i Y B LR 2
SRR EUE MR A PR, SRS Sl Frl, ﬁziéf&
iy A4 R T L i 2 MR R E A AL AR
T 25%” SRS SUHMAEET (AT “HEES" ) . =
SMCEFEHLE A B AR 5B HIHET 25%” R SRR
HRASMCEICIE.
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