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Introductory. A contract of sale of goods is a species of contract—indeed, it 3-001

may be regarded as the paradigm contract—so that the law of sale, as codified in
the Szl of Goods Act 1979 and elaborated in this work, is essentially no more
than the application of the principles of the general law of contract to the special
cace of the selling and buying of goods, and the effect of these principles upon the
sioperty rights which are the subject of the transaction. In a number of sections,
the Act expressly stipulates that a particular aspect of a contract of sale shall be
regulated by the general rules of the law of contract,! and other sections are
declaratory of common law principles which are of wider application than the sale
' of goods.? More generally, 5.62(2) declares that:

\
1)

“The rules of the common law, including the law merchant, except in so far as
they are inconsistent with the provisions of this Act, and in particular the rules
relating to the law of principal and agent and the effect of fraud, misrepresenta-
tion, duress or coercion, mistake, or other invalidating cause, apply to contracts
for the sale of goods.”

In this chapter are discussed both the topics mentioned in 5.62(2) and also a
| number of other rules of the general law which are by the wide terms of the
section made applicable to sales of goods.

'e.g. Sale of Goods Act ss.3, 11(6), 54.

2e.g. implied terms as to quality (Sale of Goods Act s.14) applied also at commeon law in contracts for
the supply of goods generally, and have now been similarly codified, as regards such contracts, by the
Supply of Goods and Services Act 1982 ss.4, 9: see above, para.1-031. For a general discussion, sce
the report of the Law Commission on Implied Terms in Contracts for the Supply of Goods (Law Com.
No.95, HMSO, 1979).
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1. AGENCY?

3-002  General principles of agency applicable. Section 62(2) preserves the
common law rules relating to the law of principal and agent and declares thep
applicable to contracts for the sale of goods. Particular rules as to “mercantile
agents” are contained in the Factors Act 1889, and these also are expressly
declared by s.21(2)(a) of the Sale of Goods Act 1979 to be unaffected. The mogg
important of the latter provisions are those which empower a mercantile agent i
certain circumstances to transfer a good title to a bona fide purchaser or pledgee

of the goods or documents of title to goods.* '

3-003  Generally speaking, whatever a party may do in matters of contract may be
done by means of an agent. A party to a contract of sale of goods is therefore

bound by the agent’s act, provided that it is within the scope of the agent’s actua|
or apparent authority.’

3-004  Particular types of agent. A mercantile agent is one® having in the customary

course of business as such agent authority either to sell goods, or to consign goods
for the purpose of sale, or to buy goods, or to raise money on the security of
goods.” A factor, as traditionally defined, is a species of mercantile agent who is
normally entrusted by a seller of goods with the possession either of the goods or
of the documents of title representing them. The contract may be made in the
factor’s own name, and the factor may receive payment of moneys due from the
buyer.® A broker, in contrast, usually acts as an agent for a buyer or seller without
having such possession; the contract cannot be made in the broker’s own naniz,
and the broker cannot make or receive payment.® (This distinction between faltors
and brokers was, however, more important in nineteenth-century commerce than
it is today, and the term factor in this sense is now little used.) An auctioneer sells
at an open sale, either with or without having possession of the goveds, to the
bidder who offers the best price. The auctioneer has no implied auithority to give
warranties as to the goods. ' A del credere agent is one who, ustially for an extra
commission, undertakes to indemnify the seller against the non-payment by the

*8See generally Chitty on Contracts, 31st edn, Vol.2, Ch.31 : Bowstead and Reynolds on Agency, 18th edn,
"Factors Act 1889 5.2; below, paras 7-032 et seq.; and see also ss.8, 9 (substantially re-enacted as s5.24
and 25 of the Sale of Goods Act), below, paras 7-055, 7-069.

*Under s.127(3) of the Consumer Credit Act 1974 a contract of hire-purchase, conditional sale or
credit-sale which was a “regulated agreement” had to be signed by the debtor perscnally, or the agree-
ment (and any contract of guarantee) could not be enforced, but this provision has been repealed by
the Consumer Credit Act 2006 s.15 Sch.4 (with effect from April 6, 2007). See further above, para.2-
023, For the position under the previous law, see Hire-Purchase Act 1965 s.5,

®The statutory definitions in fact here repeat the term “mercantile agent”, confirming decisions given
under earlier, repealed, Factors Acts that the employment should come within some known category
of commercial agency: Chalmers, Sale of Goods Act 1979, 18th edn, p.291.
"Factors Act 1889 5.1(1): Sale of Goods Act 5.26. For the special provisions of the Factors Act as regards
dispositions of goods and documents of title by mercantile agents, see below, paras 7-032 et seq.
8 Chitty on Contracts, 31st edn, Vol.2, para.31-009.

? Chitty on Contracts, 31st edn, Vol.2, para.31-009,
0 Chitty on Contracts, 31st edn, Vol.2, para.31-011. For the provisions of the Act governing sales by
auction, see above, para.2-004 and below, para.3-009. See also Chelmsford Auctions Ltd v Poole
[1973] Q.B. 542 (action for price by auctioneer in own name),
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f the price or other sums for which. the buyer may be (lilable :]I;d(;‘l 1th|i
v il A person may act as a principal in some respects and as ah ag -
e i onfirming house (or “commission agent”),'whlch provides ag?lh 3{;
e ;hf“loSr’ ix: overseas buyer, may stand as principal (i.e. as the buyer o
rvice

i i iti nt
g ds) in relation to the seller, and at the same time be in the position of an age

2
a-vis that overseas buyer. =

-

1 12 ough
" ivil law systems recognise a special category of commerc:@l.agetﬁt. tl;}:n tghle
e distinct ‘category of agency relationSths'has not traditionally R
siif.le(?t of separate treatment by the common law, E}: h;i)s_ nO\i;‘;\Peegn\Eﬁirclichas ;)é o
. rned by an irective, . :
+denti cause they are governed n EC '
ldtmlnﬁyf:trl:t?;cll1 itr)le this couu)t/ry by domestic legislation.'* A commercial agent 18
implem X

defined as:

i i : inui thority to negotiate
@ _employed intermediary who has continuing authority o I
B 1a f)?:lf nggasg of goods on behalf of another person (the pnnc;pald) ; I?rt l‘;(;
P Sa:izte a};r)ld conclude the sale and purchase of goods on behalf of an
nego

= i ainal? 15
name of thibprincipal”.

i the prin-
The legistation provides, inter alia, for the pa_ynllgnt of compensation by the p
giprl on fermination of the agency relationship.

i 3-005
Dealers as agents in instalment credit transacgons.l” Wher;?[1 :mcl:isit:;ﬁ?;
i itional- it-sale agree
i -purchase, conditional-sale or credi _

Bqters g] tgniehég?‘n%any through the medium of a dealer, who has displa);edt(t)hz
Wlt;ld:l tl?e dealer is to be taken as the agent ot{) th_e ?nar:icgen;(;?:s:ﬁ r?inalyin ye
Hraited law.'® An agency may be inferre .
{limited extent at common

a : 31-010. N
:ic}!i?;ﬁ Ef"}”’zi::'r; ?:;;;;iz l‘iokzi:lpfg% at 409; Sobell Industries Ltd v Cory Bros & Co [1955]
Treland v Living: R. L

i ipping Co of New ¢ Inc v.J Mortner Lrd [1962] 1
7 -91; lo-African Shipping Co of New E"ork el
ilLinYdl;Re%i?Jzﬂ? 2?2—2:%’4;g,§!;!£11;:um Ingl.mirr‘e Vaassen BV v Romalpa Aluminium Lid [1976]
oyd’s Rep. .ef.

1 W.L.R. 676, below, para.5—141.
13 Directive 1986/653 [1986] O.J. L382/17. :
14 Commercial Agents (Council Directive) Regulati
and S1 1998/2868).

’ s : 031-018, 31-147
“’ﬁirl: ?iﬁg 3;;1%:(:1 ;ciouut, see Chitty on Contracts, 3 1stedn, Vol.2, paras 31-017to 3 -

. 18th edn, Ch.11; Randolph and Davey, The European Law

e i e W e
7 chi 5. 315t edn, Vol.2, para.31-019. Finance Co Ltd
‘33?1:3 DT};:E gﬁ:ﬁffisf}gr‘{:-;’irﬁhase (1966), paras 365-367; North Central Igaﬁof{lg’cﬁ{ jn?n(chch%l;

White and Powell [1955] C.LY. 1204; Campbeil Discount Co Lid v Gall [1561) L 9.3 4
E h:;errh Finance Lid v White (1962) 112 L.J. 140; Financings Ltd v S”"Eo; r[A o [1963] | Q.B.
atmlqliig Yeoﬁmn Credit Ltd \'Ap,US [1962] 2 QB S508; NDP’!hgrﬂ'n FI.W(JI:J?‘E’A!{ ';n.;[e é‘redj! Co Ltd v
476: Car & Universal Finance Co Ltd v Caldwell [_1965] 1 Q:B- 525; _t_e""—Lm“ [1967] 2 Q.B. 747;
Har;b!m [1965] 2 Q.B. 242 at 269: Kingsley v Sterling Industrial ggm_gz I,ffv e T sertar Wonks
Snook v London & West Riding Investments Ltd [1967] 2 Q.B. 7‘ ; rs&a Jones [1994] C.C.L.R. 78;
Finance Ltd [1969] | A.C. 552; JD Williams & Co v McCauley Parsons folensy [ il
Woodchester Equipment (Leasing) Lid v British Association of Cag,; '528(;41 1 A.C. 919 at [51];
[1995] C.CL.R. 51; Shogun Finance Ltd v Hudson (2003] U?(H'L £ 79L QR.33 i1963); Hughes,
Brewer v Mann [2012] EWCA Civ 246 at [37]; [2012] R T.R. 28; Guest, 79 L.Q.R- :
27 M.L.R. 395 (1964); and see above, para.1-054.

ons (SI 1993/3053, as amended by SI 1993/3173
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agreement itself.'” The dealer is not as a rule the hirer’s or buyer’s agent for g,
purpose.” Where such a transaction is a “regulated agreement™! under
Consumer Credit Act 1974, the dealer will, however, normally come within
statutory definition of “credit-broker”,?? and a credit broker, who conducts nego..
tiations with the debtor (“antecedent negotiations™?) in relation to the goods, wil
be deemed to be the agent®* of the finance company in respect of any representg.
tions™ made by the credit-broker to the debtor and any other dealings between
them.* Further, the finance company may be liable under the implied conditigp
as to fitness for purpose if the particular purpose for which the goods are sold op
supplied is made known to the dealer, expressly or by implication, by the debtor2?
The dealer will also be the agent of the finance company for the purpose of
receiving a notice of cancellation, notice of withdrawal and a notice rescindiugf
the agreement.”® Indeed, the Act goes further, and has the effect of imputing an
agency in certain situations which at common law would be regarded as comprising.
two distinct and unrelated transactions. Where the dealer is the seller or supplier
of goods and finance is provided by way of loan or other credit by a finance housg
in pursuance of arrangements with the dealer (e.g. where a credit card is used),
antecedent negotiations in relation to the transaction financed are deemed to be
conducted by the dealer both as agent for the creditor and as seller, so that the

creditor will be liable for any misrepresentations and contractual statements made
by the dealer.?

Agency of necessity.’’ In certain circumstances of emergency a power is
conferred by law upon one person to act on behalf of another, either where no
contract of agency exists, or where the authority already given to an agent is inai-
equate to meet the situation. Under this principle the master of a ship may-<ell a
cargo in order to protect the ship or cargo, as may any carrier of perishable goods:

1" Financings Ltd v Stimson [1962] | W.L.R. 1184; contrast Bentworth Finance Litta White (1962) 112
L.J. 140.
**Guest, The Law of Hire-Purchase, paras 371-372: Branwhite v Worcester Works Finance Ltd [1969]
L A.C. 552, cf. British Ry Traffic & Electric Co Ltd v Roper (1939) 160 IV T. 217; Spencer v North
Country Finance Co Ltd [1963] C.L.Y. 212; United Dominions Trust Ltev western [1976] 1 Q.B. 513.
*'For the meaning of regulated agreement, see above, para.1-022( (Thé provisions discussed in this
paragraph are not affected by the Consumer Credit Act 2006.)
2 For definition, see Consumer Credit Act 1974 ss.145(2), 189(1).
2 For definition, see Consumer Credit Act 1974 5.56.
*Such agency cannot be excluded: see Consumer Credit Act 1974 5.56(3).
¥ Defined in Consumer Credit Act 1974 s.189(1) to include any condition or warranty, and any other
statement or undertaking, whether oral or in writing.
*Consumer Credit Act 1974 5.56; Black Horse Lid v Langford [2007] EWHC 907 (QB); [2007]
R.T.R. 38.
7 Sale of Goods Act 5.14(3); Supply of Goods (Implied Terms) Act 1973 s.10(3); Supply of Goods and
Services Act 1982 s.4(4).
* Consumer Credit Act 1974 s5.57(3), 69(1), (6), 102(1).
2 Consumer Credit Act 1974 8.56(2). See also the substantive pravisions of 5,75, making the creditor
Jjointly and severally liable with the dealer in respect of such claims. The sections are discussed below,
paras 14-179 et seq.
* Chitty on Contracts, 31st edn, Vol.2, paras 31-034 et seq.; Bowstead and Revnolds on Agency, 19th
edn, Ch.4; Goff and Jones, The Law of Unjust Enrichment, 8th edn, paras 18-50 et seq.; and see China
Pacific S4 v Food Corp of India [1982] A.C. 939; ENE [ Kos Lid v Petroleo Brasileiro SA Petrobas
(The Kos) [2012] 2 A.C. 164,
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a carrier or bailee of animals may incur expense in maintail.ngg them. The
¢ of agency of necessity will apply_ only where th_e property is in the pos;es‘;
. of the agent as the result of an existing lleg'al relationship, guch as a l(:01{ | ?1('
a ilment, there is a real emergency (as distinct from mere inconvenience '),
gg;imnica;ion with the principal is impossible, and the action is undertaken in

o

: ; ok SN
sood faith and is reasonable, proportionate and in the interests of the principal.
go

Agency of a married woman. There is a rebuttable presumption that a wife 3-007

authority to purchase necessaries, and to pledge her h}lsband’s gredit for the
has ose. during cohabitation.® This presumption ceases if thc.pam_es are sepa-
rated. but the wife may then still have her husband’s express or implied authority
to contract on his behalf.**

2. FrRAUD AND MISREPRESENTATION

Application of common law principles. Section 62(2) of the Sale of Goods 3-008

Act 19079 preserves the application of the rules of the common law”' rclatllilg to
fraud-and misrepresentation to contra'lcts for the salelof goods, save in so far as
»i-gy are inconsistent with the provisions of the Act 1tscl_f. The jmportant 1;311;:5
‘WhiCh are likely to arise in this context are those concemm& statements made by
the seller as to the description or quality of the goods s_old. ‘These questions are
discussed in a later chapter.”” In other respects, the topics of fraud and mlls]reprclz—
gentation do not call for special consideration in relation to contracts f(frt e 5?33
of goods, and reference should be made to standard works on the law of contract.

Fraud at auction sales. In relation to goods sold by auction, s.57(4) of the 3-009

Sale of Goods Act 1979 provides that:

3ef. Sachs v Mikios [1948] 2 K.B. 23; Munro v Willmott [1949] 1 K.B. 295 (sale c?f goodlsgg¥ ]Zfa]ﬂ;)ﬁ-
when owner untraceable: liable in conversion, See ants‘(lnterference w1_th Goods) Act =0 Rs.594,
Infolines Public Networks Ltd v Nottingham City Council [2009] EWCA Civ 70?5; [201 O]FP. d C 58 f
2 Prager v Blatspiel, Stamp and Heacock Ltd [1924] 1 K.B‘. 566; China-Pacific Sc? VSAO'()4I rc;:;,:)dgr
India (The Winson) [1982] A.C. 939; Industrie Chimiche Italia C.'en‘trale and Cerealfin SA v Ale:
G Tsavliris & Sons Maritime Co (The Choko Star) [1990] .l Lloyd’s Rep. 5 k{:. . S IR
 Blades v Free (1829) 9 B. & C. 167. Since the presumption of authority arises from Lohal-lintalac:jn_. els
can be applied to a man who pledges the credit of ﬂz“:(()):]zm or another man, or a woman who pledg
i other woman. See also, above, para. :

Ezﬁfglnozfgmmcts, 31st edn, Vol.2, para.31-049; Bo_wsread and Reyna!c'is on Age}:rqv. 19t'h elc]]:,
paras 3-040 et seq. Note that a wife’s former power to bind her husband as his agent of necessity has
been abolished: Matrimonial Proceedings and Property Act 1970 55.4 1(1). e _
P For a discussion of the meaning of this context of the expression “the common law”, see above,
?“a;it[ sggf{.iddiford v Warren (1901) 20 N.Z.L.R. 572; and Go!d.?mirh v Rodger [1?62] 2 Lluyc!’s Rﬁpt.
249, where theArnisrepre:sentation was made by the buyer. A claim against an .auctlonecr allegmj tLad
goods had been misdescribed in the sale catalogue failed in Thomson v Christie Manson & Woods Lt
[2005] EWCA Civ 555; [2005] PN.L.R 38,

*Below, Ch.10 and Ch.12.

Feg. Chitty on Contracts, 31st edn, Vol.1, Ch.6.
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3-009 CHAPTER 3———GENERAL CONTRACTUAL PRINCIPLES
4. MiSTAKEY
“. ... where a sale by auction is not notified to be subject to a right to bid gt 7 3011
on behalf of the seller, it is not lawful for the seller to bid himself or to emnia ! les.*® Section 62(2) expressly preserves the
any person to bid at the sale, or for the auctioneer knowingly to take any ff“l&ppﬁcaﬁon of common law ruies.
from the seller or any such person”.

L ts for the sale
. - t of mistake on contrac
AP w relating to the effec ! isions of the Act.
of the (:Clmrrt ilg];(l;afar as they are inconsistent w1thbthe I;fg_‘;;;(;;lfe principles
& ooods, excep 5 braces a number o di : ;
B,F’Ods’ istake traditionally embra 49. an be little
g concepy Otf ;?észiable of explanation on other grounds .ltil;:‘r:lec ey
. 015;:.\1}23& that all of such principles are, ;nogleic;g(;nap}?as paa ankadly
doubt, foic . i actica .
ﬁ@ljl‘.tb‘ ven if, as will appear, their pr hese separate aspects of the subject
) i Od's't—gb trends in the law in recent years. T eSCf ﬁows First, a mistake as to
. : _trl_s:tek it common law may be enumerated as Od Wt igamnin
and subs.(6) continues: i of mista "Sy £ party or as to the terms being offered may Eement el R et
fhie identity 0" & B* that there has been no certain agr
" . ... where, in respect of a sale by auction, a right to bid is expressly reserved (hyg. five consent, that is, to show
not otherwise) the seller or any o

Any sale contravening this rule may be treated as fraudulent by the buyer.3? qp.
Act further provides by $.57(3) that

“. .. . asale by auction may be notified to be subject to a reserve or upset Price,
and a right to bid may also be reserved expressly by or on behalf of the sellep

45 164 i id.
supposed transaction is accordingly voi
ne person on his behalf may bid at the auction®, ﬁ‘;ﬂy e hc;lg thelf?;lzr;;r]tjilc?:(si’}f;vdet?eeachgg agreement ig the S?;“;St;ﬂ;g;:g%
1 gecondly, although th 4 i on a fundamen :
It would appear to follow from these provisions that where more than one person g%znsuﬁject matter, if tlxelrbagrefi?::‘;ksnbiﬁz{l ourts may treat such a mistake ast
bids on behalf of the seller at an auction, the transaction is voidable on the grounds fact which:futns out to havle egnd 3 paren,tly been made. Thirdly, a dor.:umuinﬂl
of fraud, and perhaps also void for illegality.*? ' avoiding \he bargain which ha gmetirnes be held void under the special plez
An agreement between bidders to form a “ring” or “knockout™—that is, fg mistakeirly signed by a party may s
refrain from bidding in competition with each ot )

her in order to depress the price &

is not illegal at common law,*! but where one of the parties to such

42 s . : I . .
sa d 2 oyl on € actum n eac 0 heSe SltuatIOI]S he focC

ealer, t1 mg \, o as non S 2

i [e » i S now

) . _In equity, mistake may
an agreement erative, is to render the transaction void {:11}1 gOIL?:r?]:znwce It ?S a?; o the basis of
s : : ecl : AU
provided by statute that the contract of sale is voidable at E}; a ground for refusing an OT(_le:'l ii-rasgrittﬁn Eont'raCt, and it may justify a d?ﬁrge
the seller’s option,* and further that, if the buyer has obtained possession of the the special remedy ‘Jfﬁ?mﬁcatl% these different topics to contracts of sale will be
goods and restitution is not made to the seller, the parties to the agreement are fc .. of rescission. The application o
be jointly and severally liable to make good any

loss sustained by the sellex 0y examined in furn.
reason of the operation of the agreement ' :

50 L . f 3 01
“Ilslake ﬂ' “lel“l‘y y i 1 i tances that the ldﬁntlty 0 = 2
N - [t 18 0!']_1 m Speclal Clt-'cumS e *

. {4) ith Whom a COIJtI act lS madt‘ iS materla,l. i\' here the ]dcntlts' 0 p

3. DURESS AND UNDUE INFLUENCE

ial, a mistake will not
is not material, or is not regarded by the othg:!r 5% Ao mastl?rslzte transactions, one
A fect the validity of the contract.’’ In most ca blic auction.*® But if
i jtself aficc ood as another,’? and the same is true at a'ptunce s i A0
i g y 3 1 CX1S
infl ; C(limfzﬁi erislstzatirial no contract will be Sl mtﬁ c1:1}:1:06 be known, was not
the aaﬁ:1 olf{?g]:)c:)e&sa‘%pw ;uer;or)tis to accept an offer that, ai;ivl*;l:r):r .'I;n(gff?er%neam for A is purportedly

- i ade to that person.™ WHE : ights on anyone.
: mtendtei; 1}130;%3 [tIklua apparent contract 18 void, and can confer no g
accepte: )

¥ Sale of Goods Act 8.37(5). The common law rule.appears to have been the same: Bexwell v Christie
(1776) 1 Cowp. 395 at 396; Thornett v Haines (1846) 15 M. & W. 367: Green v Baverstock (1863) 14
C.B.(N.S.) 204. “Shill bidding”,

which involves a trader bidding on their own goods, may be an
offence under the Consumer Protection from Unfair Trading Regulations 2008 P31
* Mortimer v Bell (1865) 1 Ch. App. 10 (fraud); cf,
724 (conspiracy to inflate share prices held illegal)
* Rawlings v General Trading Co [1921] | K.B. 635; Cohen v Roche [1927] 1 K.B. 169.
“2A dealer is defined for the purposes of the section (by reference to s, 1(2) of the Auctions (Bidding
Agreements) Act 1927) as follows: *

3-010  Duress and undue influence.

The common law principles of duress (including
economic duress*), and the wid

er equitable doctrine of unfye
to apply without any special qualification to contracts fou

i istakes in Contract Law
.1, Ch.5; Macmillan, Mista
Scottv B Doering McNab & Co [1892]2Q.B. 418ee generally Chirty on Contracts, 31st edn, Vol
V O 7 y - B
co own Doering MeNa, 0 [1892] e

) 18 s S elow,
th (]:l W limited) s ope O equ able P lﬂC‘PlES aﬂd remedies n telatmn to mi take, see b
‘E( n the (no’ mite cope f t:

3-025 to 3-026. L.
. ; i Ef;.aei e.g. Slade, 70 L.Q.R. 385; and cf. Rk, p;rj)'g;(ﬁ seq. ) dn
a person who in the normal course of his business attends sales “Saa‘ Chitty on Contracts, 31st edn, Vol.1, paras Hire and Fifoot, The Law af Cantract.“"/th edn,
by auction for the purpose of purchasing goods with a view to reselling them™. S iy dveray [1972] 1 Q.B. 198 at 209, citing C?xes 1;6 1054] 1 Q.B. 45 at 47, 5 |-52: Faweett v
* Auctions (Bidding Agreements) Act 1969 $.3(1). -‘2”1";5;1 4: of Newborne v Sensolid (Great Britain) Lt 531 '+ Brown Shipley & Co Ltd [1991] 1
+Auctions (Bidding Agreements) Act 1969 5.3(2). gP- - Car Sales Ltd [1960] N.Z.LR. 406; Midland Bank Ple
* North Ocean Shipping Co Ltd v Hyundai Construction Co Lid (The “Atlantic Baron™) [1979] Q.B. szv d,mRea 576 (mistake as to identity of messenger).
705; Atlas Express Lid v Kafeo (Importers & Distributors) Ltd [1989] Q.B. 833; CTN Cash & Carry g?y sm vpll,r‘rrle [1961]1.Q.B. 31 at 57: ¢ v Skinner and Collom [1948] 2 K.B. 164.
Ltd v Gallagher Ltd [1994] 4 Al E.R. 714. e Contracts, 31st edn, Vol.1, para.5-090; Dennant v
“Sale of Goods Act 8.62(2). For these topics, see Chitty on Contracts, 31st edn, Vol.1, Ch.7; e iy Y
Enonchong, Duress, Undue Influence and Unconscionable Dealing, 2nd edn.

. . 107.
Boulton v Jones (1857) 2 H. & N. 564; 6 W.R

6 [155]
[15
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The most likely circumstances in which this question will be of importance i
the context of the sale of goods are where the owner is induced to sell by a fraudy.
lent misrepresentation of identity by the buyer, who then purportedly resells thepy
to an innocent third person. The first transaction is, of course, voidable at the
option of the original seller on the grounds of fraud, but if effective steps have no
been taken to avoid it before the resale, the third person may have obtained a goggd
title to the goods under the provisions of s.23 of the Sale of Goods Act 1979 55 |
is only where the first transaction was void and inoperative because of the mistake

of identity that the original owner will be able to claim the goods as never having
relinquished title to them.®

Identity distinguished from attributes. It is usually said®’ that to be opera-
tive the mistake made by a contracting party must be as to the identity of the other
party and not merely as to some attribute of that person, e.g. solvency. It may be
inferred from this that there must, as a general rule, be an identified third person
with whom the contract was in fact believed to have been made.”® In Cundy y
Lindsay,” a letter was written by a fraudulent person named Blenkarn ordering a
quantity of handkerchiefs from the respondents: he signed his name in a way
which allowed it to be confused with an established firm named Blenkiron & Co
who carried on business in the same street. The goods were sent to Blenkiron &
Co at the address given by Blenkarn, who received them and sold them to the
appellants. It was held that there was no contract between Blenkarn and the
respondents, for their intention had been to deal only with Blenkiron & Co, and so
the property in the handkerchiefs had remained throughout with the respondents,
In contrast, in Kings Norton Metal Co Ltd v Edridge, Merrett & Co Lid," one
Wallis sent an order for wire to the claimants and used for the purpose the name
of “Hallam & Co”, which was represented on the notepaper as a firm of considir-
able substance, whereas in reality it existed only in name. Again, the goods-weie
sent on credit and disposed of by resale to the innocent defendants, but.this 'time
there was held to have been no operative mistake since the claimants had-sntended
to contract with the writer of the letter, and had been mistaker ndt as to his
identity but as to his creditworthiness. The transaction was in consequence only

voidable for fraud, and not void, and Wallis was accordingly atile)to confer a good
title on the defendants,

55 Below, paras 7-023 et seq.

%The Law Reform Committee in 1966 recommended that contracts which under the present law are
void because of mistake of identity should be treated as voidable so far as third parties are concerned
(Cmnd.2958 (1966), para.15). No legislation to this effect has been introduced.

¥ But see below, para.3-015.

% See, however, Treitel, The Law of Contract, 13th edn, p.335.

3 Cundy v Lindsay (1878) 3 App.Cas. 459; cf. Hardman v Booth (1863) 1 H. & C. 803.

8 King's Norton Metal Ca Ltd v Edridge, Merrett & Co Ltd (1897) 14 T.L.R. 98. The case of Sowlerv
Potter [1940] 1 K.B. 271 is difficult to reconcile with this decision and must be regarded as no longer
good law. It was criticised in Solle v Buicher [1950] 1 K.B. 671 at 691; Gallie v Lee [1969] 2 Ch. 17

at 33, 41, 45 (affirmed sub nom. Saunders v Anglia Building Society [1971] A.C. 1004); and Lewis v
Averay [1972] 1 Q.B. 198 at 206.
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ofiate face-to-face, but here there is a strong presumption® that the ptz:lrty

.= ded to contract with the physical person actually present aqd not with another.
inten Lewis v Averay® a person calling himself Green and claiming to bea well-
B e;ror of that name called at Lewis’s home in response (o an adyerhsement
kmowr(liaced the latter to sell him a car and to allow him to take itaway in exchange
andlﬂ}i ue which proved worthless. By the time the fraud was discovered, th_c
9 ;Cd b?:en purchased in good faith by Averay. The Court‘of Appe_al was unani-
L a} of the opinion that the first transaction was not void for mistake, so that
mousrii;ciple of King § Norton Metal Co Ltd v Edridge, Merrett & Co Ltd® was
t-he Eed and that of Cundy v Lindsay® not followed. A similar decision had been
* hed many years earlier in Phillips v Brooks Ltd % but in the more recent case
n}? +am v Little®” the Court of Appeal had, by a majority, held the contrary on
P hich are difficult to distinguish from Lewis v Averay. In Ingram v LJt't[e the‘
factsv&; of a car had first refused to allow a would-be buyer calling himself
I?Iw:l:kiinson to take it away against an uncleared cheque, but later agecd to do so
aiftter he had given them the initials and address .of a real Mr Hutchinson Wh,?]ie
‘ xistence fhiey were able to verify by qpnsultmg a telgphone directory. The
i ritv-of the Court of Appeal held that, “in the very special and unusual fapts of
Eﬂjgnqé‘:"‘s ﬁle presumption of an intention to deal with the person physically
rigx;.‘, v\’fas rebutted. Such special facts, 1f .tl?ey are to be found lm [ng:vf]mhv
L;'a.’e 69 must have been constituted by the initial refusal to deal funl}er WI;t ht €
mi—d;'sam Hutchinson until the genuineness of the name and address given fy 1tn;
had been established, which made his identity as that perg(()m a matter 0 dv1h at
importance to the contract which was thereaﬁqr conc]ude.:d. 1t is submitted tha!

it will only be in very rare cases that such spec1al_ fgcts will be found. i ;
In Shogun Finance Lid v Hudson™ a rogue, giving the name and a fress (1) a
real person named Patel and producing a driving llcencq in the name o l;arxlte as
identification, induced a motor dealer tg arrange for him to acquire a Shogun
vehicle on hire-purchase from the claimant lﬁnauce company. .Thc compm;\ly
authorised the dealer to complete the transaction after _sansfymg itself as to t 7f:2

creditworthiness of the real Patel. The rogue signed a hire-purchase agreement

8110 Shogun Finance Ltd v Hudson [2003] UKHL 62, [2004] 1 A.C. 919 th(? House of Lords rejected
an argument that the cases discussed in this paragraph were rc_levant to a written com:ract.‘ "
2 lngram v Little [1961] 1 Q.B. 31 at 61, 66 (citing Benjamin, Sale of Personal Prafjer.ft-“,gﬁt_]]x 6-226
p91Q2); Edmunds v Merchants Despatch Co (1883) 135 Mass. 283; Phelps v McQuade ( )
N.Y. 232; Lewis v Averay [1972] 1 Q.B. 198.

63 Lewis v Averay [1972] 1 Q.B. 198. '
'® King’s Norton Metal Co Ltd v Edridge, Merrett & Co Ltd (1897) 14 T.L.R. 98; above, para.3-013.
5 Cundy v Lindsay (1878) 3 App.Cas. 459; above, para.3-01 '5

“Philh';s v Brooks Ltd [1919] 2 K.B. 243; contrast Lake v Siminons [1927]1 A.C. 487.

7 Ingram v Little [1961] 1 Q.B. 31,

S Lewis v A 1972] 1 Q.B. 198 at 208. A :

“Lord I;]en:i;‘;vl\gl.l{, 'ul Lgujs v dveray [1972] 1 Q.B. 198 was of opinion that Ingram v Little could
not in fact be distinguished: see his judgment at 206.

" Lewis v Averay [1972] 1 Q.B. 198 at 209.

T Shogun Finance Ltd v Hudson [2003] UKHL 262; [2004] 1 A.C.919. A

" The claim of the defendant depended on being able to establish an exception o the principle nettln
dat quod non habet under the statutory rule in the Hire-Purchase Act 1964 s.27: see below,
para.7-087.

[157]

Mistake inter praesentes.”’ The same distinction must be made where parties 3-014




CHAPTER 14

CONSUMER PROTECTION
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1. INTRODUCTION

; Introduction. The contract of sale to which most of this work refers is one in 14-001

which buyer and seller are assumed to be in a position of general equality, so that
the main function of the law is to work out the appropriate consequences of what
may be assumed to be the common intention of the parties. It is obvious, however,
that in a very large number of sales this is by itself an unsuitable technique. The
buyer may by virtue of haste, ignorance, gullibility, inferior bargaining position or
simple imprudence enter into a transaction in which the goods supplied, or the
terms of the contract, or both, are unsatisfactory to him: and in many circum-

stances it may be felt that he is deserving of protection. The protection required
may be specific, i.e. there may be a need for a private remedy in a particular situ-

ation; or general, i.e. it may be desirable to control unacceptable practices of a
particular type. A seller may also, though less often, appear to require such protec-
tion against the buyer. The civil law has on the whole, save in the case of conscious
deception, taken little account of these problems: its outlook is indeed sometimes
expressed by the maxim caveat emptor. Even where there is a remedy, its exercise

may be troublesome or risky for the consumer. But the general problem has in fact
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been the subject of i
attention for many centuri
stanle e y ies. Attempts to regul
eqliplnceil??mdt'nes (e.g. bread), and to control measuremen%; gxtfjthe ;
S hoi;g. in tk;]e sale of beer and coal) date back to the Middle Al:n I
el ever, the movement towards the oti £es.
may in this context be ro ProEctids. ol the condiy
ughly defined as a priv
seller.2 and who is th private buyer from a compr
: B e person thought most in need o
incTess : . eed of such :
souggtbetg gretatly in strength and prominence. Statutes and rep{:;t?tm-
protcctionr;mtzﬁ' cf(])Jnsumers; officials have been appointed who l%avaé .
C s their function or among their functions: isati o
seek to promote their i icir functions; organisations of congyp
interests; studies are condu i B
consu oo i cted into the o
cone cillrlsell’lg:‘[otef:tl‘on, and the various organs of the European Union g;%b-l 5%
e Ellropear? 213;; ri97_5t;a.ken a vigorous interest in consumer affairg 31;1
mmunity is committed to seekin by 1ot o
consumer protection” and to contributing: & 10 ensure "a high level

! See Hary -
2 There is :g Zgg:::}"g» f{qaw of Consumer Protection and Fair Trading, 6th edn, Ch.]
e AR, § 156 1111t10n of consumer”; but see; Consumer Credit Act 1‘974_ ‘.8 i
(et use? s ;)2 ] é clunsumer hire agreement™); Unfair Contract Terms Act°i97(7°nﬂs
rise to liability™) q |'0(7() Lea i CUnsumEr:); Consumer Protection Act 1987 5.5(3) (*d 3
(ST 1999/2083) ’r‘e‘g}(. 0 ((:::)r:]sstrﬁle;rgiogsﬂ n); :Jn?fariirp Te:ms_in Consumer Contracts Reg?lrlgz%
(ST 2000/2334) reg3(1) {“consun{er”)!- o er Protection (Distance Selling) Regulations 20
i A ; Enterprise Act 2002 5.210(2)(6) (“c et
Lottt :‘:&21 m[]lal‘:lfg.:]r Er;;imﬁ Regulations 2008 (SI 2008/1277) re(g_)z((])) ET;;ZEZ% Congifg
—.y » Cancellation and Additional Charges) Regulations 2013 (SI 2013/,31;?;@
¥ This stems ; : '
221 (198?;55;2?1 2 Sounell Resolution of Apeil 14, 1975: [1975] 01 090/ Liee Closei 8
Council Directivc:p 198(:1/45 C activity appear at various points in the text and notes Th it
1985/374 on liability f 20 on misleaging, dvertisivg, below, pars14-165) Council 1
package travel, packa url elt_ecuve products, below, para.14-094; Council Dh"ective (:1\19-17;3
gempeal produc; qlzifetygg ]10 idays and package tours, below, para.14-054; Directiye éﬁgulfl-
contracts, beloW:]Jara.,l 4500'3:;" %ﬁzc}tfv_; ?39%’2“031 e ko u;1fa1r Ler;:;s. @ cougs :
contract; z on the protection of con stinvelati ;e
hos: D‘;:ié{ii!lﬁiil;gi /32n7d replaced as from June 13, 2014 by Directive ZS]TT“;%S/?U;IEZT: to distaiS
a5 i Digekhep 20 2(61:) lgnjbunct}ons‘l' or the protection of consumers” intifests ('epe,atled a:dp A 14%
aspects of the sale ofc’o y Directive 2009{22), below, para. 14—152¢ Diréctive 1999/44 rf:plg_ct:.é
2005/29 coneeming un?;iﬁer gonds land associated guarantees, below, paras 14-009 et se O[I;;e"tﬂm
paras. 14-139 to 14148, For a discussion of o comimercial prctioes in the internal merket b clm
Paper, European Union C or a discussion _of some issues, see the European Commission’; e
topen, Bioapean Unian Consumer Proiectin (COM{2001) 531 final); Decision 1926/2006 estab-
L404/39 and the ComrUiSSicr:lr’nanlty action in the field of consumer policy (2007-2013) [2006] O il
final (2007/C 61/01): and fn 8 Green Paper on the Review of the Consumer Acquis COM(2006 744
Community action in the I‘;’ wide-ranging proposals from the Commission for a rogramm. )e' of
6. 2008 an Bepstitin (E[lle Nof health and consumer protection, see COM(2005) llSpﬁnal of April
2020 [2014] O.1. L84/42 A 0254/2014 ona n'_lull:annual consumer programme for the years 2014-
Directive 201 1/83/EU o, recent, and potentially highly important, contribution is cltl)ntained in
concluded after June 13 ;Olcfﬂsumer rights [2011] O.J. L304/64, which will apply to contracts
which would lay down S e sl It il fo om Dol e i envisaged a beingoue
October 8, 2008. However, thi il . rights: see COM (2008) 614/3 published on
maximum harmonisation ;m“lrsl-?ppmal:h was modified in important respects such that the principle of | '
jpoposal. see the Report of the ?—?oi::()c];? Iﬁs%%gggs aﬁ%l- 'Foré e ol B Oﬁgiﬂsl
it by garet: 3 an Union Committee ights
Lonbay (eggmgi ;f ”«g’” (18th Report, 2008-09). Sce, generally, Reich, 14 S irﬁje Cin;.w;;r f%’g’{
s ancing The Legal Position of the European Consu;rrer ( %‘.9'96)3f Weélg-ler(mg 52}
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some important modifications.

, _5 o paised by the application
volving consumers (many o

INTRODUCTION 14-002

o protecting the health, safety and economic interests of consumers, as
1) as promoting their right to information, education and to organise them-
Jes in order to safeguard their interests.”*

included no reference to consumetr protection 14-002
in that the law which it expounded would be
JJeading, or at best incomplete, for a large number of daily sale transactions. At
e time to give a full account of the law and of the administrative and other
res protecting consumers requires an entirely separate approach, especially
he full economic and regulatory aspects of the subject are to be considered. The
of consumer protection is therefore rightly made the subject of specialised
to which the reader is directed.> At present, the principal rights of a

umer buyer under a contract for the sale of goods or some similar transaction
located in the same enactm

A work onl sale of goods which
d give an inaccurate picture,

ents as his commercial counterpart, albeit with
6 In future, it may well be that they will be hived off

o separate legislation covering consumer sales and perhaps services.” In that
ot more detailed treatment may be required, albeit that it will overlap to a
zsiderable\extent with that accorded to commercial sales. Meanwhile, the main
moseORHis present part of the work is to draw attention to the particular prob-
ion of the normal principles of contract and tort to cases

£ which are also referred to at the appropriate places

&

T

owells and Wilhelmsson, EC Consumer Law (1997); Parry, “The
Wa of the European Community on the UK Consumer” in Meisel and Cook (eds), Property and
{ﬁbrecﬁon (2000), Ch.10; Micklitz, Stuyck, Terryn (eds), Consumer Law, Tus Commune Casebooks
@‘i’ethe Common Law of Europe (2008); Howells, [2006] Sydney L.R.4; 28 Sydney L.R. 63 (2006);
Howells and Schulze (eds), Modernising and Harmenising Consumer Contract Law (2009). But as to
the efficacy of this activity see Borrie, The Development of Consumer Law and Policy-Bold Spirits
and Timorous Souls (1984), Ch.5. The Council of Europe has also been active in this field.
4 Article 153 (ex art.129a) of the EC Treaty.
SThere are two main looseleaf encyclopaedias: Butterworth’s Trading and Consumer Law, and
Encyclopaedia of Consumer Law (published by Sweet & Maxwell). See also such further general
works as Harvey and Parry, Law of Consumer Protection and Fair Trading (6th edn); Cranston’s
Consumers and the Law (2000, Scott and Black); Woodraffe & Lowe s Consumer Law and Practice
(%1 edn); Oughton and Lowry, Textbook on Consumer Law, 2nd edn: Miller, Harvey and Parry,
Consumer and Trading Law: Text, Cases and Materials (1998); Howells and Weatherill, Consumer
Protection Law (2005); Ramsay, Consumer Law and Policy: Text and Materials on Regulating
Consumer Markets, 2nd edn; Howells et al., The Yearbook of Consumer Law 2007, The Yearbook of
Consumer Law 2008, and The Yearbook of Consumer Law 2009. For earlier material, see The F inal
Protection (1982), Cmnd.1781; Cranston, Regulating

Report of the ( Molony) Committee on Consumer
‘Business: Law and Consumer Agencies (1979). Product Tiability and consumer credit are separate

subjects with a literature of their own: see below, paras 14-075, 14-090 et seq and 14167 et seq.,
tespectively.
6The modifications or variations include those contained in the Sale of Goods Act 1979 s.14, as
amended (above, paras 11-033 to 11-037, below, para.14-011) and Pt SA (ss.48A-48F) remedies
(above, paras 12-073 to 12-120, below, paras 14-024 to 14-031), together with those contained in the
Unfair Contract Terms Act 1977 5.12 (above, paras 13-073 to 13-084, below, para.14-032). Also, the
Unfair Terms in Consumer Contracts Regulations 1999 (SI 1999/2083, as amended) apply only to
“contracts concluded between a seller or supplier and a consumer” (reg.4(1); see below, paras 14-033
1o 14-041).

7See Bridge, 119 L.Q.R. 173 (2003).

,’Eﬁ-, sumer Law and Policy (2005); H
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3}51?‘?];}1:;:); ;1::1 to statutes, statutory instruments and other regulatory
of the provis :ant lfl"l the context of a consumer sale. A relatively ;}z .
o e s [;s oa]Pt I of tl?le Consumer Protection Act 1987 hé 1
Consume.r. ! tg neral assumption of the chapter is that it is the by X &
: but, as already has been said, it should not be forgott;]erw

pl’ObI ms can al'i. he i
v l :
£ SC W rc.a p[ ate pe son Sel stoa COmI]lBrClal COI‘ICE.’:I‘H;
part BXChange 11k " 3

14-003

tising, and to consumer credit legislation, wh

- ichisas e
will be seen that the overall picture is one of T Aot O

considerable complexity,

2. RiGHTS UNDER THE CIviL LAW

(a) Rights of Buyer Against Seller
14-004 U
gmdl:o\l:lll?zﬁdhgoods. It has not been uncommon for sellers to send to co
e \(f)e élm l:_)een ordered, with accompanying literature perhaps
ok 8 sen%eo s.mll be ta.ke‘n as having been purchased unless the s
skt Sr wlll n a certamn time. This technique is sometimes kné
of a contract, %Nl:licl}ictheg ?:tsﬁ\?;gsb:;l;ffetg(: s asuen il o T
i . 0 accept without notifying tha
c‘m:umi,’ t;ilsngc;ge el;fan.]me them, and try them out, if this is a;;;fjr(cl)l;'%i
SE by condL;ct az; dlmlted extent: if !:Ee goes further than this, he nis) ;c:; ept
e s i dmgst pay any price stipulated. He is underao n;bliga io
il (probabl ecides not to keep the goods, he becomes an invol ‘
- recljdessly g ¥) owes no dl.;ty to the sender beyond eng fiot to act wil
R Stoet regard to them. H0W§ver, the practic¥ ¢€ “inertia sellin ‘
ot Ao [}:ogt_rolled py provisions now contamed in the Co
Ay nfair Trading Regulations 2008." Regulation 27A
er engages in the unfair commercial practice of inertia se a"

8 . :

" ]S32i tCﬁgp;;z;étf;na_nce Co Ltd v Bray [1964] 1| W.L.R. 323 at 328-329
1 IS not entir 1 ; ; '

ggi[mem, e iy ely clear. See Paton, Bailment in the Common Law (1952), Ch.5;P;

SI 2008/1277 reg.27A, as i l
> 27A, rted by the C |
et s inse y the Consumer Contracts (Infi i ion i
e apljiergseis‘g Rleglzllatlons 2013 (SI2013/3134) reg.39, which C(a]l;ll: ;1:;{11’:1]'31 CaDJCEﬂatl;P )
P o ;:: ation to cnmx"acts t_-.ntered into on or after that date (reg.1(1) a(:dog mil: 1
2000 (51 2000 :e\;(;e Z?:;in:?odr emththe ‘Consumer P}'qtecﬁon (Dism;lcc Selli]gg;)‘R;
ol i beore at in the Unsolicited Goods and Services Act 1971
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oed in para.29 of Sch.l to the 2008 Regulations.!! In any such case, the
is exempted from any obligation to provide consideration for the prod-
'guPPmd by the trader and the absence of a response from the consumer
the supply does not constitute consent to the provision of consideration
the return or safekeeping of, the products.'? Regulation 27A(4) further
that: “In the case of an unsolicited supply of goods, the consumer may,
een the consumer and the trader, use, deal with or dispose of the goods as
_were an unconditional gift to the consumer”. Until recently there were
-d offences, which included demanding or asserting a right to payment in
of such unsolicited goods (or services) or threatening to bring legal
ings in respect of them.'? However, the relevant provisions have now been
ed and replaced by the general provisions of the Consumer Protection from

Trading Regulations 2008.4

_delivery. At least historically, the remedy for complete non-delivery of
as almost always been an action for damages 15; gpecific performance has
the exzEption rather than the rule, although it is available in the case of
ofwmique character.!® It is possible that, as a result of the new Pt 5A
dies jutroduced into the Sale of Goods Act 19797 in order to give effect to
sgiive 1999/44,'® specific performance may be more readily available in future

ili

8 Regulations Sch.1 para,29 describes the practice of inertia selling in the following terms:

anding immediate or deferred payment for or the return or safeguarding of products supplied by

But not solicited by the consumer”. The definition reflects the amendment of para.29 as

y introduced by the Consumer Contracts (Information, Cancellation and Additional Charges)

ations 2013 (SI 2013/3134) reg.47, Sch.4 para.9 and subsequently corrected by the Consumer

on (Amendment) Regulations 2014 (SI 2014/870) reg.9 (5)(b), which came into force on June

014 (reg.1(2)).

2008 Regulations reg.27A(2) and (3).

mer Protection (Distance Selling) Regulations 2000 reg.24(4) and (5)(a). Also, it was an
to place or threaten to place a name on a list of defaulters or debtors or to invoke or threaten
¢ any other collection procedure (reg.24(5)(b) and (c)).

- ST 2008/1277 reg.30(3) Sch.2 Pt 2, revoking reg.24(4), (5), (7), (8) and (9) of the Consumer
ction (Distance Selling) Regulations 2000. Note that Directive 2005/29/EC art.5.5, Annex 1,
129 designates inertia selling to consumers as a commiercial practice which is in all circumstances
dered unfair and is hence prohibited. See also Administration of Justice Act 1970 5.40 (punish-
for unlawful harassment of debtors) which has been amended by inserting a new subs.(3A), so
subs.(1) “does not apply to anything done by a person (o another in circumstances where what is
a commercial practice within the meaning of the Consumer Protection from Unfair Trading
tions 2008 and the other is a consumer in relation to that practice” (see reg.30(1) Sch.2 Pt 1
13 to the 2008 Regulations). As to unsolicited directory entries, see the Unsolicited Goods and
es Act 1971 5.3, as amended most recently by the Regulatory Reform (Unsolicited Goods and
Act 1971) (Directory Entries and Demands for Payment) Order 2005 (SI 2005/55) and the
cited Goods and Services Act 1971 (Electronie Commerce) (Amendment) Regulations 2005 (S1
/148)). Various requirements covering such matters as particulars of the directory or proposed
and conditions applying to invoices or similar documents are contained in Sch.1 to SI

property has passed o the buyer, in which case an action in conversion may be appropriate.

of Goods Act 1979 s.52: below, paras 17-096 et seq.
the Sale and Supply of Goods to Consumers Regulations 2002 (S 2002/3045) reg.5, inserting

; (83'.4‘8A—48F). The new s.48E(2) is particularly relevant.
ctive 1999/44 [1999] O.J. L171/12.
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where, in the case ofa sale to a consumer, the goods do not con

Zti ;1;% Erﬁgtof delhvery. The matter is F:onsidered further elsewtf(;g'goTﬂﬁg

coﬂformin ?jpllj‘ y where the complaint is of non-delivery, as opposed us)e‘

g [%fo:n;\iﬁ:ry, but a greater Wllim_gness to order the repair or rep] .

s b ng goods might conceivably be reflected in a less p
pproach to specific performance where the complaint is of simple non l

14— i ‘
006 Elb(])_.sttte Dellvgry.l The Sale of .Goods Act does not contain any presumpt
couzctﬁ;p&r;slblhéy 2%0;11 arranging carriage in a case where the buyg;n

: goods. is will depend on the terms of the ;

- 6 . contra
g?glrlctia:r. ézssunzimg that the seller is responsible for arranging carriag: thi:xge
( goods at a time later than that stipulated, or, if no time i i
a time which is later than mi o anticipnicin s
ght reasonably have been antici i
5 icipated,
:T,ic];?;rz(;taele.llthough t?ehconsequences of the breach and, in pa];ticulai's \{:fll;;th
ivery is of the essence of the contract will again d il
express or implied.”” In commercial contrac e
. ts schedules of timing fi
ance are often laid down, and compli i i -
a . pliance with each provisi !
condition, any breach of which i e i
; s entitles the buyer to tr
discharged?®: such a schedul i
: ¢ may also be held to require tual
related matters as to which no time i i i .
! is specifically stipulated.** C
are less likely to contain time sched iti liethe i
| ules, and it is doubtful whether the

zzll)ljsected to the same ov;ral! strict interpretation. C()rlsequfzrltlyy \i:?lﬂd :

o 1ultne(li cl(_)ntractsf the application of the general provisions of the Acic will ;
et a eth e élvery v_wl] not be a breach serious enough to entitle the buyer to e
Consss e delay is long enough to frustrate the object of the contract.? T
o 1umer may wel_l be'conﬁned to a remedy in damages: and since his'l :
e ){ to consast_pnmarlly of inconvenience or disappointment (or both) h
not always find it easy to recover in respect of this.? &N

1¥ See above, para.12-116 and b P -
; A : elow, para.14-026; S famin s i
g]pecml Supplement to the 6th edition [:()2003), pp.6'62[653.me A e e
i gaie 01;_ goo?js ict 1979 5.29(1). Above para.8-019. |
2! Sale of Goods Act 1979 5.29(3); above, paras 8037 i b
(car repairs) see Charnock v Live : ool C , e e e
] q :
i; Sale of Goods Act 1979 3.10(2;'.!) ikt N A 1
L egiB ¢
Czt: Enik:;::gfzs(;;; :;;:,T;fj ﬁ);p;%rir isfvv [19131]1;3\;’.LBR. 711; Cie Commerciale Sucres et Denrées v.C
Srarmibow 14 y .L.R. , above, paras 10-032, 10-034 et
g. Toepfer v Lenersan-Poorti ’ i

iz ,;\bo;e, e IO—O;;reT:;rq{V ¥ [1980] 1 Lloyd’s Rep. 143 (tender of documents).
ce below, Ch.17. The buyer may deri :

P ! y derive help from the loss:of holiday cases, e.g. i
[{)g;’; ﬁd\g\} ‘i’?}?{ ] (5)-;}2 23:?,Jacl(son v Horizon Holidays Ltd [1975] 1 WLI{ lﬁzg' ;cia;ﬁ:v;‘:rg:ﬁ
s Cum.ex.[ (l,f‘ 5 ,kLeuner v TUI Deutschland GmbH & Co KG (C-168/00) [’2002] E.CR 12631
s ks paj{ 'aii holidays); but ¢f. Milner v Carnival Ple (t/a Cunard) [2010]- E.W'CA Civ
casés - Bermf inv PIC [1911] 2 K.B. 786 (loss of opportunity to enter beauty contest); from such
R e ;;1 v Pamson Motors (Golders Green) Ltd [1987] 2 All E.R. 220 (new car breaking
stipula!ted dee}:h)-chtrf;mcs an‘d Construction Ltd v Forsyth [1996] A.C. 344 (swimming.pool not of
s HE .g;;; ar a(?‘_: -v Skinner [2_002] 2 A.C. 732 (aircraft noise: lack of accurate information hé
e reg,iste 1%:1 " ;r‘r tl: fi f Ragers_ Films Ltd [2008] EWHC 2494 (QB) (Derek Sweeting QC) (house
) ith a film location agency entitled to a modest amount of damages for distress and
owing damage to property caused during film location agreement); and from di!ﬂ'a
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eneral provisions of
, been largely superse

7 the purpose of wh

-Juded between a consum
cant point to
contract is 10 b

on which the contract is ente
' eriod, or at the agreed time

the contract a5
(a) the traden has refused to

ts UNDER THE CIVIL LAW 14-007

the Sale of Goods Act 1979 as summarised above 14-007

: ded in relation to consumer contracts by the Consumer
_ntracts (Information, Cancellation and Additional Charges) Regulations

ich is to implement Directive 2011/83/EU (the

sumer Rights Directive”).2® The Regulations apply to any sales contract?

er and a trader®® on or after June 13, 20143 The first

be noted is that, in the absence of an agreement to the contrary,
e treated as including a term that the trader must deliver the
to the consumer.2 In other words, there is a presumption that it is for the
to deliver the goods and not for the consumer to take steps to secure posses-
o of them. Secondly, in the absence of an agreed time or period for delivery, the
iract is to be treated as including a term that the trader must deliver the goods
) without undue delay, and (b) in any event, not more than 30 days after the day

red into”. > If the goods are not delivered within this
or within the agreed period, the consumer may treat

atan end provided that certain requirements are met. These are that

deliver the goods; (b) delivery at the agreed time or

ittvin tite agreed period is essential, taking into account all the relevant circum-

stanes Al
yader pefore t
.ad, in any event, not more

the time the contract was entered into; or (c) the consumer had told the
he contract was entered into that delivery “without undue delay”

than 30 days after the date the contract was entered

into, or at the agreed time or within the agreed period, was essential.** If these
gircumstances are not present the consumer may still specify a period that is

appropriate in the circumstances” and require the trader to deliver before the end
of that period and, in the event of a failure to do so, treat the contract as at an
end. 3 Assuming that the consumer has satisfied these requirements and treated
the contract as at an end, the trader must “without undue delay” reimburse all

payments made under the

25 to distress and inconvenience such as those in Me
v Wellers [1976] Q.B. 446, at pp.458,461; and Cox v Philips Industries Lt
fo the contrasting position in a commercial context, see Hayes v James
[1990] 2 All E.R. 815 (motor repair business and solicitor). See also Treitel,

contract.3® If in such circumstances the consumer

Call v Abelesz [1976] Q.B. 585 at 594: Heywood
d [1976] 1 W.L.R. 638. As
& Charles Dodd (a firm)
The Law of Contract, 13th

edn, paras 20-083 to 20-090; Phang, [2003] J.B.L. 341. See also below, parﬂ.M——OZl, n.119.
27 The Consumer Contracts (Information, Cancellation and Additional Charges) Regulations 2013

(S12013/3134), reg42.

2 Consumer Rights Directive (20111 O.J. L304/64, arts 18 and 28.2. Note that the Directive is one of

maximum, and not only minimum, harmonisation (art.4).
| “Sales contract” means a contract under which a trader trans
of goods to a consumer and the consumer pays or agrees to pay the price,

has both goods and services as its

0 “Consumer” means “an individual acti

fers or agrees to transfer the ownership
including any contract that

object.” (reg.5).
ng for purposes which are wholly or mainly outside the indi-

vidual's trade, business .craft or profession”; and “trader” means ‘‘a person acting for purposes relating
to Ehat person’s trade, business, craft, or profession, whether personally or through another person
acting in the trader’s name or on the trader’s behalf” (reg.4).

3 Although the point is unlikely t

o be significant, the corresponding provision in the Directive refers

to contracts concluded after the relevant date, but not “on™ it (art, 28.2).

28&: reg.42(2).
3,4“'51036: reg.42(3). In relation to an
5 See reg.42(5),(6).
See reg.42(7).(8).
% See reg.42(9).

“agreed” time or period for delivery, see also reg.42(4).
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decides not to treat th entitled to dg
€ contract as at an end (al gh itled
' althou
consumer may still cancel the order for any of the goods or rejt::t(l:t g(:nt d Y
Y ods

- . ; :
cen delivered—in which case the trader must “without undue delay”
reim

all pa
payments made under the contract in respect of any goods for whj
i

consumer CaIle:lS th i p

i ;] e a[

L (&) “](Ie[ [¢) W]llch the consumer re eCtS. i IIE}V]
|[|a(!e I(II gOOdS Whl(:h fOI’m part Ofa “COI‘IIIHB!CI‘HI lllll't” l :

] 08 T.t[ - i t ‘
(34

tlle bu)‘EI W 111 HCQLIIIC no t!de ll]llCSS one Of Lhe EXCGpEiOIIS to the I'l.l.le
R

quod ,

tl"or co’;zzmhgze;: ?phes.” The rules as to the passing of title are exact]

of the Hire Purcha(;lc; ?Etu?ggzal buyers except in one respect. By virtt}: th;
i < as amended®’ the “pri ) Ttue o

vehicle from a seller (“debtor) who held on hjr;pnvate purchaser” of

Eﬁ{ acquE'e title if he has acted in good faith; an
e pu :

= S[:H:‘]Cl afls;; 211(1 .the goods are subsequently sold on, the first privat !

e quire title. However, such protection is less th il

o] these Ohleorder has held that the private pur bt pratperaia il

-the vehicle from a rogue who has im

. erso

iggbt:)?{"eby gained possession of the vehiclg froma dealer

within the meaning of s.27(1) of the Act.4! ,

acquire title the seller is of course in b iti

e reach of a condition of the ¢ it
el iv Stlzll;l gj‘ Goods Ac_t42: and the wording of this provisicziltrizc; byh'V
oo cogsnnercml, consumer or purely private. The bupp .
it s Igoo unless he is too late to do so: and if he doesyer '
sty reclallimltlhanfi case he may claim damages.* It seems that the S. ;
e xtn e full price is less easily lost in the case of this sti Ir1 :
i Zoe::sef“tfer_e a consumer has improved il
such a case the impfoveremug?rovemems e

38{

-purchase or conditionaj
d when such a seller sellg

‘ e owner who claims
! : - SN N
if sued in conversion, be entitled to an a)iewan

the item bought and ;;-

37 See reg.42(10).

% Tn such i
s thecc:‘sde;;t; i?; Ic;f; LI;:‘ tghoods for(ljn part of a commercial unit, then the.co
ose goods without also rejectin : i
g or canceiling the order for th
© rest.

this purpose a unit is a “co i

L unit™ if divisi i
by i mmercial if division of the unit would materi i i
7 CL .7? character of the unit; reg.42(11) and (12). A

1 Above, paras 7-08 .
1974, 7 et seq. New wording was substituted by Sch.4 to the Consumer Credit Act
redit Act

bl g
s
4
Ssumer cannot rejec v

it

“! See Shogun Finance
: Ltd v Hudson [2004
381. Nor is a person within the EXE:ep ] 1 A.C. 919, above,

: para.7-090; also, Elliott, [2 -
intending fo sell them on at a , [2004] J.B.L.

tion if he purchases motor vehi
s : : icles as a busi
Fapiny ot profit: see GE Capital Bank Ltd v Rushion [2006 UTH{:’SS K 499
et (b VFnot lapply. where the acquisition is by way of a settl : 3 aeint
g e ; Ee § Financial Services Ltd v JF Plant Tyres Ltd [2013 T11o4 O'fa i)
et i prnpertynii tusa:ompllex relationship between the exception and the]rluleycl ; RBP-4521
EWCA ik certained goods, see Kulkarni v Manor Credi (Davenf:irﬁ)o‘r:;mpgo%
4;’ Above, paras 4-002 et seq.
. il;uve, paras 4-006 et seq.
ove, paras 4-006 et seq. For th iti i
i : e position with re i
grgzs, ?ee ;bovcla, paras 4-018 et seq. below, paras 14—?)]:;20;: it o
wland v Divall [1923] 2 K.B. 500; above, paras 4006 et so.
; A q.
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RiguTs UNDER THE CIVIL LAW 14-009

Goods) Act 1977%: but if the chattel is simply
common law.*’

Jied obligations as to quality, etc.: background and the EC Directive on 14009
ner Sales. Historically, English law has not distinguished, at least at a

Jevel, between implied obligations as to quality, etc. in consumer, as
“husiness to business”, sales.*® The same terms have

£

t0 exclude or modify them has long since been
d where sales to consumers are concerned.
irective 1999/44 on certain aspects of the sale of

mer goods and associated guarantees®’ required such distinctions to be drawn
bability will introduce areas of uncertainty into the law. The
olementation has been carried out by the Sale and Supply of Goods to Consumers
~ dations 20025 made under 8.2(2) of the European Communities Act 1 972
and it is mainly in the form of amendments to the Sale of Goods Act 1979.32 Hence,

Zm'f’ﬂrcnce with Goods) Act 1977 s.6(1); above, paras 4-007 and 7-005.
"‘?‘Sﬁf Greenwood v Bennett [1973] Q.B. 195; Goff and Jones, The Law of Restitution, Tth edn,
pr2n4-248.

& e, above, paras 11-001 to 11-072. See, hawever, the modifications to the right to reject in the Sale

ot Goods Act 1979 5.15A, which apply only in non-consumer cases.
4 Notably by the Unfair Contract Terms Act 1977 5.6(2) and the Unfair Terms in Consumer Contracts

Regulations 1999 (SI 1999/2083); above,
9 Directive 1999/44 [1999] O L171/12.
ﬁenjaminfs‘ Sale of Goods: Sp

paras 13-064 et seq and below, paras 14-032 to 14-044.
For discussion of the Directive and its implementation, see

ecial Supplement to the 6th edition (2003); Blackstone’s Guide 1o

Consumer Sales and Associated Guarabovees (2003); Bianca and Grundmann (eds), EU Sales

Directi

ve (2002); Whittaker, Liability for Products (2005), Ch.19; Willett, Morgan-Taylor and Naidoo,
]J.B.L. 94; and DTT Consultation Papers on the Sale af Goods Directive of January 4,2001 and

febrmw 26, 2002; as to the Directive, see also Watterson, (2001) 9 Euro. Rev. of Private Law 197;
Twigg-Flesner and Bradgate, [2000] Web J. C.L.1; Twigg-Flesner, [1999] Consum. L.J. 177. The

Directive had its origins in a much more

ambitious Green Paper on Guarantees for Consumer Goods

and Afier-Sales Services COM(93) 509 final. For comments on an earlier draft, see the Report of the
House of Lords Select Commitice on the European Communities, Consumer Guarantees (1996-97

H.L. 57); Bradgate, [1995] Consum. L)

94: Beale and Howells, 12 1.C.L. 21 (1997); Shears, Zollers

and Hurd, [2000] J.B.L. 262. The scope of the Directive and various issues which arise in relation to

it, including the position with respect tor
consideration in the Commission’s

ecurring defects, the burden of proof and remedies, are under

Green Paper on the Review of the Consumer Acquis COM(2006)

744 final (2007/C 61/01). The Commission had originally proposed that Directive 1999/44/EC be

repealed and replaced: see the Proposal for a Directive of the European
(2008) 614/3 published on October 8, 2008, However, the proposal was not

on consumer rights: COM

proceeded with and was replaced by limited repo

Parliament and of the Council

rting requirements: see Directive 2011/83/EU, art.33.

31 Sale and Supply of Goods to Consumers Regulations 2002 (SI 2002/3045). Implementation was

required (but not achieved) by January

1, 2002 (art.11.1), whereas the Regulations came into force

only on March 31, 2003 (reg.1(1)) and accordingly apply enly to contracts concluded on or after that
date (see Interpretation Act 1978 s.4(a)). The failure to transpose the Directive by the prescribed date

gave rise to a possibility of a claim in t

ort for damages against the UK Government at the suit of a

claimant who has incurred loss as a result of the delayed implementation (see, generally, Francovich
and Bonifaci v Iraly (C-9/90) [1991] E.C.R. 1-5357; Dillenkofer v Germany (C-178/94) [1997] Q.B.

259; [1996] E.C.R. 1-4845).
2 However, there are also parallel amen

the case of the implied terms as to quality, to the Supply of Goods (

dments to the Supply of Goods and Services Act 1982 and, in
Implied Terms) Act 1973 and

further amendments to the Unfair Contract Terms Act 1977 5.12 (see above, paras 13-073 et seq and
below, para.14-032). A free-standing provision in reg.15 covers consumer guaraniees (see below,

paras 14-084 et seq.).
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14-007 CHAPTER 14——CONSUMER PROTECTION
/
S

& » separate body of legislation covering consumer sales as such, i
«t the principal discussion of the implied obligations and ag 0
their breach should be reserved for other chapters of this work S
pter seeks to do no more than state the position in broad out
: comparisons between the provisions of the 1979 Act and those g
- Two preliminary points should, however, be made. The first is.
Wi s the Directive refers to the beneficiary of its provisions as “the CONSlmy
the process of implementation in English law has generally been linked to a1
who “deals as consumer”,*® an expression which is defined by 5.61(5A) ¢
1979 Act by reference to its meaning in Pt I (s.12) of the Unfair Contract Term
1977.% The second preliminary point is that it is important to note that the Di
sets out minimum requirements only and expressly allows Member Sty . “« "
“adopt or maintain in force more stringent provisions, compatible with the Ti ality of goods and the standard is defined by reference to what “a tr:easo:;a‘:»}i;
to ensure a higher level of consumer protection™.’” In other words, assuming on would regard as satisfactory, taking account of any dESCI‘Ip”lggl AO
compatibility with the Treaty, English law would not be open to challenge j st, the price (if relevant) and all the oth_er relevapt circumstances”. ?;;2?
provides a higher level of protection to consumers or extends such protection f sent amendment introduced to comply with the D”IEZCUVE on consumer sah_ h
wider category of persons than those who would be within the scope of : ‘provides that,(where the l?qyer “deals:as conswiner ;™ the cncumstan;: esd;vrc; f)f
Directive. Problems would arise only if the minimum requirements are not me are relevarityhien determining whether the goods meet the statutory stan

gatisfactory-quality generally include:

ity and fitness for purpose. The implied conditions as to

P acto%l?t;aa{:ltc{ fitness for purposg coﬁtained in 5.14 of the Act apply only
' erdg are sold “in the course of a business”.*® They are of considerable
go:e for the protection of consumers no less than for commercial buyers.
ttatr;le amendments introduced by s.1 of the Sale and Supply of Goods Act
the relevant standard of “merchantable quahty” was linked to a test of fitness
ose. Goods were of “merchantable quality” if they were as fit f(?r the
_ep_urp.or purposes for which goods of that kind are commonly bought as it was
~eonable to expect.® The functional overtones of this test were seen by many as
- less than apt to cover cases where consumer goods W?Eked adequately and
ere poorly finished or generally shoddy in appearance.® Under the new test

wsatisfactory quality” fitness for purpose is relegated to being an aspect of the

N0
J

s

Correspondence with description. The condition as to correspondence with
description of 5.13 of the Sale of Goods Act™® is potentially applicable in mang
consumer contracts, for example when goods are acquired by mail order or i
response to an advertisement in a catalogue or elsewhere.®® The condition
implied in all contracts for the sale of goods by description, including pri
sales.®” However, the obligation is a limited one and goods may correspond w,
the contract description and yet be of very poor quality and indeed
Historically, the strictest application of the rules has been in commercial sales aj

indeed in consumer transactions it is arguable that the standard of conformity
sometimes been set too low.?

‘m-";;m ' public statements on the specific characteristics of the _goods made about
Qf_-;he;n by the seller, the producer or his representative, particularly on adver-
mﬁsmg or on labelling.”®

;;;;é,ﬁdition to fitness for purpose, other specified aspects of thﬁ: quality of goods
Eﬂude, in appropriate cases, the goods’ appearance and ﬁm_sh, ﬁreedon_l from
minor defects, safety and durability’” and no doubt accompanying instructions to

1

8 See above, paras 11-027 to 11-028. The implied terms are designated “conditions” only as regards
England and Wales and Northern Iréland: see 5.14(5).

#1979 Act 5.14(6). 0B .t
% But see Rogers v Parish (Scarborough) Ltd [1987] Q.B. 933 at 944, per Mustill L.J.; an 3
para.11-038. i : _ iir ‘ t

% Sale of Goods Act 1979 s.14(2A). For a decision applying this provision in a consumer context, see
Bramhill v Edwards [2004] EWCA Civ 403; [2004] 2 Lloyd’s Rep. 505 (mobile home_ of sat:sfactc:ir)f
quality even though strictly speaking it was not by virtue of its width lawful to use it on the roa )
noted by Tiwigg-Flesner, 121 L.Q.R. 205 (2005). See also Jewson Ltd v Boyﬁanw [2().03] EPITC;] gu_:
1030; [2004] 1 Lloyd's Rep. 505; figan v Motor Services (Bath) Ltd [2007] EWCA Civ 1002; [2008]
1 WLR. 1589; Ward v MGM Marine Ltd [2012] EWHC 4093 (Qf)) guxury motor yacht exploding 15
minutes after delivery) and generally, above, paras 11-031 to 11-050.

1 See the Sale and S?&:ply ogf Goodsyto Consumers Regulations 2002 (SI 2002/3045) reg.3.

% As noted above, the words “deals as consumer’ are defined by s.61(5A) of the Act by reference to
their meaning in Pt I (s.12) of the Unfair Contract Terms Act 1977 (see, generally, above, paras 13-073
0 13-084 and 14-009; and below, para.14-032). : o) Bl
% See 5.14(2D). This is subject to qualifications (s.14(2E) and (2F)). 'l_"he corresponding provisions in
the Directive are contained in arts 2.2(d) and 2.4. For further discussion, see above, paras 11-033 to
11037,

>3 See, especially, above, paras 11-001 to 11-072 and 12-040 to 12-120; andHelpiv, paras 17-047
17-080. :
* As to which, see art.1.2(a), and below, para.14-012. .
** The exception is that the implementation of art.6 (Guarantees) by the Sile and Supply of Goods
Consumers Regulations 2002 (SI 2002/3045) reg.15, refers to the beneficiary as “a consumer”, a
which is defined by reg.2 in a way which is similar (although not identical) to art.1(2)(a) of
Directive. See further, below, paras 14-084 to 14-089.

% As to which, see above, paras 13-073 to 13—084 and below, para.14-032.
%" Directive 1999/44 article 8.2.

 Above, paras 11-001 to 11-023. Section |3 was amended by the Sale and Supply of Goods Act 19
§.7 5ch.2 para.5. The implied term is designated a “condition” only as regards England and Wales a
Northern Ireland: 5.13(1). For such contracts the controls of the Consumer Protection (Distance
Selling) Regulations 2000 (ST 2000/2334) will also be relevant; see below, paras 14-063 et seq.
* However, 5.13 may similarly apply where goods are exposed for sale and selected by the buyer, s
in a typical sale in a supermarket; see 5.13(3). .
* See, e.g. Beale v Taylor [1967] 1 W.L.R. 1193 (private sale of Herald convertible car). !
51 As in Smith v Lazarus unreported 1981 CA, but extracted in Miller, Harvey and Parry, Consumer
and Trading Law: Text, Cases and Materials (1998), pp.93-94 (motor car). But consumers are less. : . . . el

likely to be affected by the limitations on the scope of s.13 associated with the decision in Harlingdon @_19-:79 Act 5.14(2B). For helpful and detailed discussion, see ﬂie Re?:ort Oflih ¢ lLﬁ,%w g‘;ﬂ:ﬁog(ﬁ?
& Leinster Enterprises Lid v Christopher Hull Fine Art Ltd [1991] | Q.B. 564 CA. fﬁm'SSEDthsh Law Commission, Sale and Supply of Goods (Law Com. No.160; : .
% Above, paras 11-005, 11-020, i No.104) (Cmand. 137, 1987), pp.22-35.
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1 (b) Damages for non-delivery. ... . ..o 19-192
; (c) Damages for defective delivery: in general .................... 19-204
(i) Defectinthegoodsalone ... ..o 19-206
(i) Defects in the documents and in the goods. .. ............. 19-207
(iii) Defect in the documents alone .................cooiouan 19-215
g (iv)  Assessment of market loss damages. . ................... 19-218
i (v)  Analogy of negligent valuation cases? ................... 19-219
(d) Defective delivery: consumiersales ...............oooi oot 19-228
(¢) Specific performance and injunction .. ..... ... 19-229
i 9 Remediesiofthe seller: v bl LM St wabial ARl ala ik sy 19-233
(2) RESCISSION. ... ..vvvvevnnnseanninimins srnosion i 19-233
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(e) Rights againstthe goods. ... ...t 19-247
"
- 1. NATURE OF A C.I.LF. CONTRACT

it
‘,I. Importance of tender of documents. A c.i.f. contract is an agreement to sell!
goods at an inclusive price covering the cost of the goods, insurance and the

?@m Henry Kendall & Son v William Lillico & Sons Ltd [1969] 2 A.C. 31 (where, however, such a
- Gontract was held to be a “sale” within Fertilisers and Feeding Stuffs Act 1926 s.2(2); see now
Agriculture Act 1970 5.72).

[1547]

19-001



19-002
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acteven though the letters “c.i.f.” occur in the contract. The question whether
stract obliges the seller to deliver goods or only to tender documents depends
construction of the contract as a whole. Thus, on the one hand, it has been
that *“Not every contract which is expressed to be a c.i.f. contract is such.”'?
the other hand, a contract for the sale of goods “delivered Harburgh, cost
ht and insurance” has been held to be a c.i.f. contract, so that the seller’s
tions were performed by tender of documents even though the goods did
arrive.?

~ Acontract which gives the seller the option of tendering documents or goods is
a c.i.f. contract, so that a contract on such terms does not oblige the seller to
or documents.'* Conversely, a true ¢.i.f. contract does not give the seller this
qon: he must tender documents and cannot perform by instead tendering goods
e, even though they may be in conformity with the contract."® Nor, if ship-
t to the c.i.f. destination becomes impossible or illegal, can the seller be
nired to deliver the goods at some other place.'®

freight payable for the carriage of the goods to the destination specifieq
contract.? The essential feature of such a contract is that a seller, having ship
or bought afloat, goods in accordance with the contract, can (and must)

part of the bargain by tendering to the buyer the proper shipping documents
does this, he is not in breach even though the goods have been lost befg
tender.? In the event of such loss the buyer must nevertheless pay the pri
tender of the documents,” and his remedies, if any, will be against the carri
against the underwriter,® but not against the seller on the contract of sale.

The statement that the seller performs his obligations by tendering docum
assumes that he has previously shipped, or bought afloat, goods in accorg:
with the contract. His failure to do this may lead to inability to tender proper
ping documents; and it has been held that it is then the failure to ship, or
afloat, which is the real or substantial breach.” If, on the other hand, the sell
shipped goods in the country of origin, but fails to prepare proper shipping
ments, then that failure will lead to his inability to tender documents in the co b :
specified in the contract for such tender; and in such a case the “principal bre ~ Provisicns for tender of delivery order. In the ordinary case of a c.i.f.
occurs in the latter country.® contract;(tie"documents to be tendered will include a bill of lading.!” But the

It follows from the statement that the seller performs his part of the bargain contract inay expressly stipulate for tender of a .de.livery Ol'd?i's or give the se_ller
tendering documents, that he is not obliged actually to deliver the goods at ¢ the option of tendering a delivery order; and it is a question of construction,
agreed destination’; he is only under a negative duty not to prevent the goods. «enending in particular on the form of delivery order contemplated by the parties,
being delivered to the buyer at that destination, by (for example) diverting the ~whether a contract of this kind is one for the delivery of goods at the agreed desti-
elsewhere, or by ordering the carrier not to deliver them to the buyer.!'9 If ¢ ‘pation, or a C-i;f- contract. The mere f‘actlthat the contract allows the se_ller to
contract does impose an affirmative obligation on the seller to deliver the g titute a delivery order for a bill of lading does not, as a general rule, import
at the agreed destination, or in respect of their discharge there,!! it is not a c. y obligation to deliver the actual goods so as to prevent the contract from being
a true c.i.f. contract.'® But in The Julia'® a contract for the sale of rye “c.i.f.

*For further provisions as to the destination of goods sold on c.i.f. terms, see below, paras 17
19-090.

 Manbré Saccharine Co Ltd v Corn Products Co Ltd [1919] | K.B. 198 at p.202.
*Below, paras 19-002, 19-060.

Julia [1949] A.C. 293 at p.309; Manbré Saccharine Co Ltd v Corn Products Co Ltd [1919] 1
8; Gardano and Giampieri v Greek Petroleum Co [1962] 1 W.L.R. 40; as to this case, see
para.18-155, n.1335. ¢f. Scottish & Newcastle International Ltd v Othon Ghalanos Ltd [2008] UKHL

*Below, paras 19-060, 19-081. The pasition stated in the text above is supputtad by Scottis 115 [2008] | Lloyd’s Rep. 462 where invoices referred to “delivery . . . cost and freight Limassol”. In
Newcastle International Ltd v Othon Ghalanos Ltd [2006] EWCA Civ 1750;,[2007] 2 Lloyd’ the Court of Appeal. Rix L.J. had said ([2006] EWCA Civ 1750 at [9]) that “the contract differed very
341 at [34]; apparently conflicting statements at [33] refer to the rejected hypothesis that the contt ¢ from a form of F.O.B. contract although it was expressed to be CFR” (Le. cost and freight, or ¢.
had been converted by the terms of a pro forma invoice into an ex ship,céntiaCt; as to the passi at [3]). Some of his later discussion (e.g._at [23]) is based on the assumption that the contract
risk under such a contract, see below, para.21-021. When the decisigingf the Court of Appeal ac. & f contract; except in the respect discussed in para.21-012 below, such contracts are
affirmed by the House of Lords ([2008] UKHL 11; [2008] 1 Lloyd’s Rup. 462) the contract was med by the same rules as c.i.f. contracts. In the House of Lords, the contract in the Scottish &
sified as an f.o.b. contract: see below, para.20-010. astle case was classified as an f.o.b. contract: see [2008] UKHL 11; [2008] 1 Lloyd’s Rep. 462
b Ireland v Livingston (1871) L.R. 5§ H.L. 395 at p.407. These remedies may yield a different me:
of recovery from remedies against the seller.
" Johnson v Taylor Bros [1920] A.C. 144; below, para.19-008. ¢f. Vienna Convention on Contracts
the International Sale of Goods (above, para.1-024) Arts 30, 32(1) and 34.
8 Union Transport Ple v Continental Lines SA [1991] 2 Lloyd’s Rep. 49 at p.51, affirmed wi
reference to this point [1992] 1 W.L.R. 15.
# Parker v Schuller (1901) 17 T.L.R. 299; ¢f. Bowden Bros & Co Ltd v Little (1907) 4 C.L.R. 1364; a8
to deterioration in transit sec above, paras 18-287 et seq.
10 Peter Cremer v Brinkers Groudstoffen NV [1980] 2 Lloyd’s Rep. 605; Empresa Exportadora
Azucar v Industria Azucarera Nacional SA (The Playa Larga) [1983] 2 Lloyd's Rep. 171
International Inc v Tradax Petroleum Ltd (The Rio Sun) [1985] | Lloyd’s Rep. 351; Etabliss
Soules et Cie v Intertradex SA [1991] 1 Lloyd’s Rep. 379 at p.386; Birkett Sperling & Co v Engho
& Co (1871) 10 M (Ct. of Sess.) 170 at p.174; below, paras 19-008, 19-074.
"' Soon Hua Seng Co Ltd v Glencore Grain Ltd [1996] 1 Lloyd's Rep. 398 at p.401; ¥ P Barley L
E C Robertson Pty Lid [1927] V.L.R. 194 at pp.199-202, where the expression “c.i.f.” was said
p-200 to be “nothing more . . . than a provision as to price™.

Holland Colombo Trading Soc. Ltd v Alawdeen [1954] 2 Lloyd’s Rep. 45; ¢f. below, para.19-060.
\Harperv Hochstim 278 F. 102 (1921); ¢f. Manbré Saccharine Co Ltd v Corn Products Co Ltd [1919]
B. 198 at p.202 (“by delivery of documents and not by the actual physical delivery of goods™). The
that the buyer is entitled to continuous documentary cover whether he needs it or not (below,
ara,19-027) and to an insurance policy even though the goods arrive safely (below, para.19-042)
-Seem to be based on the same principle.
See below, para.19-073 at n.501.
‘ Below, para.19-024. If the Rotterdam Rules (above para.18-011) are given the force of law in the
bﬁtﬂd Kingdom, a “transport document” (above para.18-123) which was “negotiable” (above,
para.18-126) and which was also a document of title in the common law sense (above, paras 18-132
10.18-134) would seem to be capable of serving the same function, in the present context, as a bill of

Re Denbigh Cowan & Co and R Atcherley & Co (1921) 90 L.J.K.B. 836.
19491 A C. 293
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Antwerp” gave the seller the option of tendering bills of lading or delivery orderg.
T_he seller shipped rye in bulk and tendered a delivery order in respect of a uﬁ
tity smaller than the entire shipment; this order was directed to the seller’sg e
at Antwerp and was merely a preliminary step in a complicated pro(:eduregfnf
securing the release of the goods.? It was held that the contract was not a 010;
contract but one for the delivery of the goods at Antwerp, and, as the goods Were
not so delivered, there was a total failure of consideration.?! This was the case
even though the contract provided for payment in exchange for the documents
The Housra of Lords laid stress on the fact that the seller had purported to ])Efforﬁi
by tegdermg a delivery order, and on the form of the delivery order tendered, J¢
was, in particular, significant that this order was of such a kind that it requir.ed
further acts to be done by or on behalf of the seller at the port of destination in
order to secure delivery of the goods to the buyer; a more normal delivery order
addressed to, or issued by, the carrier would not have imposed any such require-
ment and would not have deprived the contract of its nature as a c.i.f. contract 2
_If, moreover, the seller in The Julia had chosen to tender a bill of lading he wouid
it seems, have been held to have performed his obligations. The contract was,
therefore a c.if. or delivery contract at the option of the seller and its true nature
could not be determined until that option had been exercised.

Provi.sion as to destination. A contract may be a c.i.f. contract even though
the destination specified in it is not merely a port but a particular point (such as a
wh:_irf or terminal) within that port. Such a provision in a c.i.f. contract merely
obliges the seller to make, or procure, a contract for the carriage of the goods to
that point: it does not oblige him to deliver them there.?

Provision for performance guarantee. A contract on c.i.f. terms may stipu-
late for the tender of the normal shipping documents but go on to provide that if
some of these documents are “missing”, the buyer must nevertheless pay if in oy
of such documents the seller provides a performance guarantee® or a lefier of
indemnity against missing documents.” In spite of the fact that the\biivér may,
when such a clause comes into operation, find himself without any rete dﬂ/ against
the _carrier or the underwriter, the contract retains many of the norfisal features of
a c.1.f. contract: for example, the characteristics of the bill of lading %o be tendered
under the contract are determined in accordance with the ¥ales to be discussed
later in this chapter.2®

2Sec ibid., at p.311.

2 Contrast Calcutta ete. Steam Navigation Co v De Mattos (1863) 32 L.J.Q.B. 322; 33 L.J.Q.B. 214
(where, the contract being a true c.i.f. contract, a similar claim to recover money paid against docu=
ments failed). And see below, paras 21-015, 21-016.

iz See above, para.18-212; below, para.19-024.

-‘See,. e.g. Marshall wan & Barker Ltd v Arcos Lid (1933) 44 L. LL. Rep. 384 (below para.19-031);
American Sugar Refining Co v Page 16 F. 2d 662 (1927); Warner Bros & Co Lid v Israel 101 F. 2d:59
(1939). For the seller’s duty not to prevent delivery at the contractual destination, see above, para.19=
002, below, paras 19-008, 19-076.

;e.g. SfA_Tdi dal Ferro v Tradax Overseas S4 [1980] 1 Lloyd’s Rep. 53.
s e.g. Enichem Anic SpA v Ampelos Shipping Co Ltd (The Delfini) [1990] 1 Lloyd’s Rep. 252.

% Below, paras 19-026 to 19-040, and esp. paras 19-031, 19-034, 19-038.
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provisions affecting risk. A contract may be a c.i.f. contract although it post-
ones the zime of payment either wholly or in part until arrival or delivery of the
goods,”” thus varying the normal rule that the buyer must pay on tender of docu-
ments?®; and although it makes the amount payable depend on the quantity of
goods which actually arrive,?’ or provides that the contract is to be void if the ship
carrying the goods is lost.’® The effect of such provisions is to some extent to
leave the risk of loss, which under a normal c.i.f. contract passes to the buyer on
oras from shipment,® with the seller during transit. For this reason Lord Merriman
p. said in The Gabbiano that a provision of this kind was “inappropriate to a e.Lf:
contract proper”.>? But he added that the contract might “remain a c.i.f. contract
with variations™; for, if the circumstances thus provided for did not arise, the
contract “would, in normal conditions, be performed according to its tenor as an
ordinary c.i.f. contract”. Here again the question whether the contract is to be
regarded as a c.i.f. contract cannot be finally determined when the confract is
made, but may depend on subsequent events. A contract providing for payment on
arrival of the goods could, moreover, retain the characteristics of a ¢.i.f. contract,
in defining the obligations of the seller, though not those of the buyer: that is, if
the goods©rpart of them failed to arrive as a result of some accident or of some
breach-Gf the contract of carriage, the seller would not, for that reason alone,*
be in ‘breach of the contract of sale: the failure of the goods to arrive would
mirely provide the buyer with an excuse for not paying the price against docu-
\aents. Such a clause may also be narrowly construed. It has, for example, been
said that a clause by which the amount to be paid was to be based on “full outturn
weight at port of destination” would apply only in respect of “weight differences
arising in . . . ordinary circumstances™ (such as evaporation during the voyage)

7 Caleutta, ete. Steam Navigation Co v De Mattes, above, n.21 Dupont v British South Africa Co
(1901) 18 T.L.R. 24; Arnhold Karberg & Ca v Blythe, Green, Jourdain & Co [1916] | K.B. 495; Stein,
Forbes & Cov County Tailoring Co (1916) 115 L.T. 215; Plaimar Litd v Waters Trading Co Ltd (1945)
72 C.L.R. 304; ¢f. Houlder Bros & Co Lid v Commissioners of Public Works [1908] A.C. 276 at p.280
where this type of contract was said not to be a “normal ¢.i.f. contract”.

% Below, para.19-076.

B Caleutta, ete. SN Co v De Mattos (1863) 32 L.J.Q.B. 322; 33 L.J.Q.B. 214; Dupont v British South
Africa Co, above, n.27; Arnhold Karberg & Co v Blythe, Green, Jourdain & Co [1915] 2 K.B. 370 at
pp.379-380 (c.i.f. contract “with . . . variation”); affirmed [1916] 1 K.B. 495; Warner Bros & Co Ltd
v Israel 101 F.2d 59 (1939); ¢f the contract in The Aramis [1989] 1 Lloyd’s Rep. 213; contrast The
Julia [1949] A.C. 293, where one reason why the contract was held not to be a c.i.f. contract was that
the seller was “to pay for deficiency in Bill of Lading weights”; Produce Brokers New Company
(1924) Ltd v Wray, Sanderson & Co Lid (1931) 39 L1 L.R. 257, where the price depended on “deliv-
ered weight”; Krohn & Co v Mitsui & Co Europe GmbH [1978] 2 Lloyd’s Rep. 419 (¢. & f. contract);
and see below, para.19-120.

N Karinjee Javinjee & Co v William F Malcolm & Co (1926) 25 L1 L.R. 28; Re Denbigh Cowan & Co
and R Atcherley & Co (1921) 90 L.J.K.B. 836.

! Below, para.19-111.

2[1940] P. 166 at p.174: Houlder Bros & Co Lid v Commissioners of Public Works [1908] A.C. 276
atp.291; Peter Cremer v Brinkers Groudstoffen NV [1980] 2 Lloyd’s Rep. 605 at p.606 (“rather hybrid
c.if. contract”); Congimex Companhia Geral, etc. SARL v Tradax Export SA [1983] 1 Lloyd’s Rep.
250 at p.252 (“not a classic c.i.f. contract™).

*For the position where the failure of the goods to reach the agreed destination results from the sell-
er’s interference with the contract of carriage, sec below; paras 19-008, 19-074.

3 8oon Hua Seng Co Ltd v Glencore Grain Ltd [1996] 1 Lloyd’s Rep. 398 at p.405; the buyer however
escaped liability as proper shipping documents had not been tendered: see below, para.19-027.
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and not where the goods were lost through an accident during the voya
contract therefore retained its character as a c.i.f. contract. On the other
contract putting the whole risk (of deterioration as well as of loss) on
until actual delivery is probably not a c.i.f. contract.**

of documents representing goods™ (and not merely rights of action). Tt has
said that the difference between the two views “is one of phrase only”* but
e may be cases in which it cannot be dismissed so lightly. Thus if the agreed
tion of the goods becomes, after the making of the contract, enemy terri-
the contract may be discharged by supervening illegality even though the
nents were to be tendered in England.** Again, where a seller fails to ship
ods of the contract description, this, and not his consequent inability to tender
ments, is the “substantial breach™, so that if he fails abroad to ship goods
der a contract providing for shipment of the goods to, or tender of documents in,
s country the “substantial breach” does not take place in this country.’® Similarly,
ifno goods have been shipped but the seller nevertheless tenders documents good
on their face, he is in breach even though those documents may give the buyer a
right of action against the carrier.” The seller is similarly in breach if, having
@ipp.ed goods to the c.i.f. destination, he then interferes with the performance of
the contract of carriage, e.g. by ordering the ship to carry them to a place other than
that destination®'; or by ordering her to leave that destination without having deliv-
ered the goods to the buyer™; or by simply ordering her (in purported exercise of
an unjustificd lien) not to make such delivery.>® In all these cases, the seller, as well
as the sérnier, is in breach; for a c.i.f. contract “contemplates that the [buyer]** is to

19-007  Passing of property. In The Julia Lord Simonds said that it was g
characteristic” of a c.i.f. contract “that the property not only may but must-
delivery of the documents against which payment is made”.3® This charae
is, however, not peculiar to c.i.f. contracts. A contract might provide for
of property on delivery of documents against payment, and also oblige the
to deliver the actual goods. Such a contract would not be a ci.f con
Conversely, a contract may be a c.i.f. contract even though property passes b
delivery of documents or payment; e.g. (occasionally) on shipment*’; and
though property does not pass on such delivery or on payment.*

19-008  Whether sale of goods or documents. It has from time to time been saj
a c.i.f. contract is not a sale of goods but a sale of documents.* This view is
on the rule that a c.i.f. seller, who has shipped or bought afloat goods which
conformity with the contract, performs his part of the bargain by tender of do
ments; and on the fact that c.i.f. contracts often provide for payment in ex -
for the documents. What the buyer buys, on this view, are the rights of act e
against the carrier and the underwriter, evidenced by, or contained in, the shipp
documents®’; in other words he buys not goods, but things in action. Tf this w
so, c.i.f. contracts would not be governed by the Sale of Goods Act at all, sis
things in action are not goods.*! This conclusion would not, perhaps, be as st
tling as might at first sight appear since in the case of ¢.i.f. contracts the provisions
of the Act are very frequently excluded by contrary agreement, whether express:
or inferred from the nature of the transaction.

Although the statement that a c.i.f. contract is a sale of documents “vou
more than a grain of truth™*? it is “not wholly true”.* The prevailing view 18
c.i.f. contract is not a sale of documents but a sale of goods* or a'centract for th
sale of goods to be performed by delivery of documents,* or *a\contract for th

4 Congimex Companhia Geral, etc. SARL v Tradeax Export SA [1983] 1 Lloyd’s Rep. 250 at p.253;
I'_ggladesh Export Import Co Ltd v Sucden Kerry SA [1995] 2 Lloyd’s Rep. | atp.5 (c. & f. contract)
%ﬁ;@iﬂjmemaﬁwm! S84 v Bangladesh Sugar & Food Industries Corp [1996] 4 All E.R. 563 at p.565,
affirmed [1998] 1 W.L.R. 461,

A1 Manbré Saccharine Co Ltd v Corn Products Co Lid [1919] | K.B. 198 al p.203; cf. Malmberg v
H & J Evans & Co (1924) 30 Com.Cas. 107 at p. 112,

Duncan, Fox & Co v Schrempft & Bonke [1915] 1 K.B. 365; 3 K.B. 355; below, para.19-1 38.

Y Weancke v Wingren (1889) 58 L.J.Q.B. 519; Parker v Schuller (1901) 17 T.L.R. 299; Johnson v
ﬁﬂorﬂms [1920]A.C. 144; Seaver v Lindsay Light Co 135 N.E. 329 (1922); above, para.19-002. ¢f.
Seottish & Newcastle International Lid v Othon Ghalanos Ltd [2000] EWCA Civ 1750; [2007] 2
Lloyd’s Rep. 341 where goods were sold ¢. & f. Limassol and shipped “at Liverpool for Limassol™ (at
[1]) under straight bills (see above, para,18-024) naming the buyer as consignee and the bills were
sent to the buyer at Limassol. It was held that, for the purpose of Art.5(1)(b) of the Judgments
Regulation (Council Regulation (EC) 44/2001; OJ 2001 L12 p.1) the place at which “the goods were
delivered” was in England, not in Cyprus, so that the contract was, for this purpose, treated as one for
the sale of goods, not as one for the sale of documents. Rix L.J. left open the question what would be
the place of “delivery” within Art.5(1)(b) “in the typical case of goods shipped by a seller to seller’s
order” (at [47]), venturing “only the opinion, but no more, that the solution may be to look to what has
Tfeen described as provisional delivery” (at [48]), i.e., again to the place of shipment: see below,
para.19-073. It may also have been significant that the contract contained no provision for payment
@ﬁmrt documents but gave credit to the buyer: see above, para.18-252. When this decision was
affirmed ([2008) UKHL 11; [2008] | Lloyd’s Rep. 462) the contract was classified as an f.0.b. contract
(below, para.20-010), so that the speeches in the House of Lords have no bearing on the nature of ¢.i.f.
ore. & f. contracts.

MHﬂEy & Co Ltd v East Indian Produce Co Ltd [1973] 2 Lloyd’s Rep. 515 (c. & f. contract). There
would now be a right of action against the carrier on the facts of this case if the requirements of
mgc of Goods by Sea Act 1992 (ahove paras 18-055 and 18-142 et seq.) were satisfied.

”u&#er Cremer v Brinkers Groudstoffen NV [1980] 2 Lloyd’s Rep. 605; below, para.19-074.
;ﬂEmpresa. Exportadora de Azucar v Industria Azucarera Nacional SA (The Playa Larga) [1983] 2
Fgfﬂd's Rep. 171 (c. & f. contract).

Gatoz! International Inc v Tradix Petroleum Ltd (The Rio Sun) [1985] 1 Lloyd’s Rep. 351.

m Playa Larga, above, n.52, at p.180. The report at this point has “seller”—an obvious misprint
for “buyer”. ¢f. The Rio Sun, above n.53, at p.362.

3 Below, para.19-120.

3[1949] A.C. 293 at p.317.

3T Below, para.19-100; The Albazero [1977] A.C. 774 at pp.794, 840; above, para.18-253.
38 See, for example, below, para.19-105.

¥e g, in Arnhold Karberg & Co v Blythe, Green, Jourdain & Co [1915] 2 K.B. 379 at p.388; affirm
[1916] 1 K.B. 495.
W Lloyd v Fleming (1872) L.R. 7 Q.B. 299 at p.303. A
418ale of Goods Act 1979 5.61(1) (“goods™). ¢f. Vienna Convention on Contracts for the International
Sale of Goods (above, para.1-024) Art.2(d).
2 §TAT di del Ferro v Tradax Overseas SA [1978] 2 Lloyd’s Rep. 470 at p.495; affirmed [1980] 1
Lloyd’s Rep. 53; ¢f Soules CAF v PT Transcap of Indonesia [1999] | Lloyd’s Rep. 917 at p
(“essentially a documentary transaction”). "
43 SIAT case [1978] 2 Lloyd’s Rep. 470 at p.495; ¢f Warner Bros & Co Ltd v Israel 101 F. 2d 59, at
p-60 (“an unduly broad generalisation™). 3
“ Ross T Smyth & Co Ltd v TD Bailey, Sons & Co [1940] 3 All E.R. 60 at p.68; The Gabbiano [19.41!
P. 166 at p.174.
5 Arnhold Karberg & Co v Blythe, Green, Jourdain & Co [1916] 1 K.B. 495 at p.510; Hindley
Lid v East Indian Produce Co Ltd [1973] 2 Lloyd’s Rep. 515 (c. & f. contract); Trasimex Holding:
v Addax BV [1999] 1 Lloyd’s Rep. 28 at p.32.
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get physical possession of the goods through the contract of carriage
seller’s duty to arrange”. Again, a c.i.f. contract may specify the rate at v
goods are to be discharged and provide that the buyer is to pay dem
seller if that rate is not attained: under such a provision the buyer oweg g
the seller (and not merely to the carrier) with regard to the time taken in
the goods.* It is also possible for the seller to give a contractual unde

the time of the arrival of the goods at the c.i.f. destination. He could
breach if the goods arrived there after the stipulated time.” All these rules g
that the transaction is, in essence, a sale of goods; and the same view is n
also supported by the rule that a c.i.f. contract for the sale of specific good
if at the time of the contract the goods had perished, even though there wag
tence at that time a set of shipping documents including a valid policy of
on the goods.*®

have to pay to the carrier.®* Even a contract by wt;jch insurance was “to lbe
ed by seller for buyer’s account” has been described as a “modified c.i.f.
763: it was, presumably, not a ¢. & f. contract®® because the seller was
~d to insure, though the whole cost of insurance had to be borne by the buyer.
15 variations in the normal rules as to the cost of freight and insurapf:e do not
ssarily destroy the character of the contract as a c.i.f. contract. But if they are
ficiently far-reaching they may have this effect. In The Parchim®’ German
.vs chartered a ship to carry a cargo of nitrate from Chile to a European port.
sold the cargo to Dutch buyers at a stated price

. cost and freight Channel . . . Insurance to be covered by the sellers . . . and
buyer has to accept the policy of insurance against payment of premium and

osts”

Provisions as to freight and insurance. In the normal c.i.f, contract,
charges an inclusive price covering the cost of the goods, freight and insyg
under the contract of carriage the freight is payable at the destination, it
fact be paid by the buyer; but in that case it is simply deducted by the buy

ontract went on to provide that “The buyers have to take over the charter™;
they made use of the option to cancel contained in the charter they would
to skip the goods by another vessel; that “any freight difference pro or contra
 for acuotint of the buyers”, and that, if the ship were lost after part of the goods
the price.”” As between buyer and seller, responsibility for the cost of frej ¢ beoit loaded, the contract was to be “cancelled for the balance”. Under thege
insurance is the seller’s: thus any increase in freight or insurance rates , . o wsions, the buyer had to pay for insurance effected by the sel_ler; m certain
borne by the seller® and any decrease enures for his benefit. But these s rents the buyer had to ship the goods and take the risk of fluctuations in fre?llgllt
essential features of a c.i.f. contract. Thus a contract may be a ¢.i.f. con ites: and loss of part of the goods after shipment could relieve him from liability.
though it provides that variations in freight or insurance rates are for thy of these consequences would normally follow from a sale on c.i.f. terms;
account® or if this result is held to follow from a stipulation in the contra { nd their cumulative effect was said to be that the contract was “not an ordinary
freight is “payable on discharge”, this being interpreted as an undertaking contract” and that it had ““far more of the characteristics of a contract f.0.b.
buyer “to discharge the freight, whatever it might be”®?; or if the contract giv [the Chilean port] than it had of a contract c.i.f. European port”.%
buyer a choice of destinations and makes the freight charge, and hence the
amount payable by the buyer, depend on which destination he selects®; wr

contract provides that the buyer is to be liable for such demurrage as'th 2. DUTIES OF THE SELLER

rIn general.’’ The duties of a c.i.f. seller are, first to ship (or procure a shipment
goods in accordance with the contract and, where necessary, to appropriate

35 Below, para.19-089.

*°See Etablissements Soules et Cie. v Intertradex SA [1991] 1 Lloyd’sPep. 379.
37 See Cargill International 54 v Bangladesh Sugar & Food Industriés Corp [1998] 1 W.LR
p-465. On the other hand, the c.i.f. seller would not, it is submitted, be in breach of his undertak
to the time of arrival if, as a result of some casualty (not due to any failure on his part to make
contract of carriage) the goods never arrived at all: see below, para.19-075. el
38 Couturier v Hastie (1856) 5 H.L.C. 673; Sale of Goods Act 1979 5.6 (above, para.1-124); !
*8ee the form of invoice described in freland v Livingston (1872) L.R. 5 H.L. 395 at p.407; be
para.19-053.
% Houlder Bros & Co Lid v Commissioners of Public Works [1908] A.C. 276 at p.290; Oulu Ost
v Arnold Laver & Co [1940] 1 K.B. 750.
“! Acetylene Corp of GB v Canada Carbide Co (1921) 6 L1 L.R. 410 at p-468; reversed on the i
frustration (1922) 8 LI. L.R. 456, CA; Colin & Shields v Weddel & Co [1952] 2 All E:R. 337; Pi
Ltd v Waters Trading Co (1945) 72 C.L.R: 304; DI Henry Ltd v Wilhelm C Clasen [1973] 1
Rep. 159 (“Cape surcharge for buyer’s account”). But by virtue of a provision of this kind the
entitled to charge the buyer only for increases in normal rates and not for the extra expense of;.
insuring shipment on a belligerent ship: Oulu Osakayetio v Arnold Laver & Co, above, n.60.
% Modiano Bros & Sons v Bailey & Sons Ltd (1933) 47 L1. LR. 134.

* As in Tvakiroglou & Co Ltd v Transgrains SA [1958] 1 Lloyd’s Rep. 562; Gatoil Internationa
Tradax Petroleum Lid (The Rio Sun) [1985] 1 Lloyd’s Rep. 351.

¢ Bunge AG v Giuseppe Rocco & Figli [1973] 2 Lloyd’s Rep. 152; Malozzi v Carapelli SpA

976] 1 Lioyd’s Rep. 407; below, para.19-089.

lin & Shields v Weddel & Co [1952] 2 AIl E.R. 337 at p.342.

low, para.21-012.

18] A.C. 157; and see below, para.20-008.

18] A.C. 157 at p.163.

“general statements of a c.i.f. seller’s duties, see E Clemens Horst Co v Biddell Bros [1911] 1

- 214 at p.220 (reversed [1911] 1 K.B. 934 but restored [1912] A.C. 18); Johnson v Taylor Bros

920] A.C. 144 at p.155 (where “six things” seems to be a misprint for “five things”: see Petrofina S4

YAut Ltd (The Maersk Nimrod) [1991] | Lloyd’s Rep. 269 at p.272); Shipton, Anderson & Co v John

Weston & Co (1922) 10 L1. L.R. 762 at p.763; Ross T Smyth & Co Ltdv TD Bailey, Sons & Co [1940]

JAIER. 60 at p.68; The Julia [1949] A.C. 293 at p.308; SIAT di del Ferro v Tradax Overseas SA

[1978] 2 Lloyd’s Rep. 470 at p.492; affirmed [1980] 1 Lloyd’s Rep. 53; Gatoil International Inc v

Tradax Petroleum Lid (The Rio Sun) [1985] 1 Lloyd’s Rep. 351 at p.357; Scottish & Newcastle

- International Lid v Othon Ghalanos Ltd [2006] EWCA Civ 1750; [2007] 2 Lloyd’s Rep. 341 at [42],
citing para.19-010 of the 7th edn of this book with apparent approval. The decision of the House of

-~ Lords in this case ([2008] UKHL 11; [2008] 1 Lloyd’s Rep. 462) has no further bearing on the duties

ofacif seller: see above, para.19-008 n.49. Para.19-010 of the 8th edition of this book is likewise

[1554] ' [1555]
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26-001 CHAPTER 26— —CONFLICT OF LAWS

1. PRELIMINARY CONSIDERATIONS

Scope and arrangement of this chapter. This chapter is concerned wi
rules of choice of law! in sale of goods cases.” Very broadly speaking, these
of law rules fall into two groups which reflect the dual aspect of a sale as b
contractual and proprietary transaction.® As to the first group therefore the ch
examines contractual choice of law rules in the light of their relevance to a o
of sale. Originally these choice of law rules were developed by the common
Under those common law rules, contractual issues were governed by the “pro
law” of the relevant contract. These common law rules were substantially refom
lated, initially as a result of the implementation in the United Kingdom of
Rome (EEC) Convention on the Law Applicable to Contractual Obligations 19
(“the Rome Convention™) in the Contracts (Applicable Law) Act 1990.* The
of that Convention, as implemented in the Act of 1990, apply to determine the law
applicable to a contract of sale entered into after April 1, 1991 but before December
17,2009.5 For contracts concluded on® or after December 1 7.2009, anew European

' See Plender and Wilderspin, The European Private International Law of Obligations, 3rd edn,
Chs 4-15; Dicey, Morris and Collins, The Conflict of Laws, 15th edn, Chs 32 and 33; Bonomi (2008)
10 Yb. PIL. 165: Bonomi, (2008) 10 Yb. PLL. 285; Lein, (2008) 10 Yb. PLL. 177; Lagarde and
Tenenbaum, 2008 Rev. Crit. 727; Ferrari and Leible (eds), The Rome 1 Regulation (2009); Briggs,
(2009) 125 L.Q.R. 191; Crawford, [2010] S.L.T. 17; Calliess (ed), Rome Regulations: Commentary on
the European Rules of the Conflict of Laws (2011); Van Calster, European Private International Law
(2013), Ch.3; Fentiman, International Commercial Litigation (2010), Part III; Rogerson, Collier’
Conflict of Laws, 4th edn (2013), Ch.10. See also (from a Scottish law perspective) Beaumont and
McEleavy, Anton’s Private International Law, 3rd edn (2011), Ch.10. For an exhaustive account of
choice of law in relation to commercial, as opposed to consumer sales (pre-dating Regulation 5922015
(the “Rome I" Regulation)), see Fawcett, Harris and Bridge, International Sale of Goodls in the
Conflict of Laws (2005), Chs 12-21.

2 This chapter does not consider the distinct topic of the jurisdiction of English courts itrsule of goods
cases. For the general principles of English jurisdiction in personam see Fawcett, Huoriis and Bridge,
International Sale of Goods in the Conflict of Laws, Chs 2-10; and generallyyDicey, Morris and
Collins, The Conflict of Laws, 15th edn, Chs 11 and 12; Cheshire, North\ahd Faweett, Private
International Law, 14th edn (2008), Chs 10-14; Fentiman, International, Commercial Litigation
(2010), Chs 7-15; Rogerson, Collier’s Conflict of Laws, 4th edn (20123, Ehs 5 and 6. Other topics
omitted from this chapter, include the recognition and enforcement/G¥ foreign judgments as to sales
(see Fawcett, Harris and Bridge, International Sale of Goods in the Conflict of Laws, Ch.11; and
generally, Dicey, Mortis and Collins, The Conflict of Laws, 15th edn, Chs 14 and 15; Cheshire, North
and Fawcett, Private International Law, 14th edn, Chs 15-16; Fentiman, International Commercial
Litigation (2010), Ch.18; and Rogerson, Collier s Conflict of Laws, 4th edn, Ch.8; and the conflicts
aspects of arbitration of disputes arising out of sales contracts (see Dicey, Morris and Collins, The
Conflict of Laws, 15th edn, Ch.16; and Cheshire, North and Faweett, Private International Law, 14th
edn, Ch.17).

3 For choice of law in tort and restitutionary claims which may arise in connection with sales, see
Dickinson, The Rome I Regulation (2008); Plender and Wilderspin, The European Private
International Law of Obligations, Pt 3; for detailed discussion of the law prior to the entry into force
of the Rome II Regulation, sec Fawcett, Harris and Bridge, International Sale of Goods in the. Conflict
of Laws, Chs 17 and 19. For choice of law in the context of concurrent claims, see International Sale
of Goods in the Conflict of Laws, Ch.20; see also Czepelak (2011) 7 J Priv. Int. L. 393. |

* Throughout this chapter, the Convention is referred to as the Rome Convention. The Convention
appears as Sch.1 to the Contracts {Applicable Law) Act 1990: sce below, para.26-015.

5 The date on which the Act entered into force: see Rome Convention art.17; below, para.26-015.

6 The Regulation’s art.28 was amended by a corrigendum to make it clear that it applied to contracts
concluded on this date: [2009] 0.7. L307/87.
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Regulation, Regulation 593/2008 of on the Law Applicable to Contractual
Obligations (the “Rome I” Regulation) has entered into force and replaces the
Rome Convention.”

All this means that primary importance must now attach to the Rome 1
Regulation. Since, however, the Rome Convention will still be applied in the
English courts to contracts concluded prior to December 17, 2009 and since many
of the provisions in the Rome Convention are substantively unaltered in the Rome
| Regulation, extensive reference is also made to the Convention in this chapter.
[n-addition, it is too soon for case law on the Rome I Regulation to have devel-
oped. Hence, it is necessary to refer to authorities on the interpretation of the
Rome Convention. The role of the common law is now essentially residual, for
matters lying outside the scope of the Rome [ Regulation (and Rome Convention).®
Section 2 nonetheless provides a brief account of the common law? by way of
packground because some cases on the application of the Rome Convention have
revealed, perhaps, a judicial tendency to reach the same or similar positions under
the Convention as had been reached in the common law.'? Section 3 contains a
detailed account of the Rome I Regulation as it affects contracts for the sale of
goods (and\compares and contrasts it with the Rome Convention).!! Section 4
gives af Gutline account of the application of the Rome I Regulation (as well as
the Rapie Convention and, where relevant, the common law), to the contracts
nibsh tustomarily ancillary to the contract of sale.!* Sections 5 and 7-11 of the
shapter deal with the various major issues arising in relation to a contract for the
sale of goods.'? Section 6 discusses the propricetary aspects of sale.'* At common
law, proprietary issues are generally referred to the law of the country'® where the
goods are situated at the relevant time (/ex situs). The proprietary aspects of sale
are generally untouched by the Rome I Regulation and the Rome Convention.'¢
The chapter concludes in section 12 with a discussion of procedure as it affects
contracts for the sale of goods.!”

7 Regulation 593/2008 on the Law Applicable to Contractual Obligations (the “Rome I Regulation)
[2008] ©.J. L177/6. See also art.24(1) of the Regulation. Throughout this chapter, the Regulation is
referred to as the “Rome I Regulation”.

¥ Though see Zebrarise Ltd v De Nieffe [2005] 1 Lloyd’s Rep. 154; King v Brandywine Reinsurance
Co [2005] EWCA Civ 235; [2005] 1 Lloyd’s Rep. 655.

? See below, paras 26-005 to 26-014. For a more detailed discussion, see the 4th edn of this work,
paras 25-005 to 25-014. See also, Dicey and Morris, The Conflict of Laws, 11th edn, Ch.32.

0 See, e.g. Bank of Baroda v Vysva Bank Ltd [1994] 2 Lloyd’s Rep. 87 (below, para.26-087); Egon
Oldendorfi'v Libera Corp [1995] 2 Lloyd’s Rep. 64; Egon Oldendorff v Libera Corp (Ne.2) [1996] 1
Lloyd’s Rep. 381 (below, para.26-031).

Il Below, paras 26-015 to 26-079.

12 Below, paras 26-080 to 26-088.

1 Below, paras 26-089 to 26-130, 26-164 to 26-212.

14 Below, paras 26131 to 26-163.

15 Here and generally in this chapter, “country” has its conflict of laws” meaning of “the whole of a
territory subject under one sovereign to one bady of law” (Dicey, Morris and Collins, The Conflict of
Laws, 15th edn, paras 1-065 to 1-068). Thus, in relation to a federal nation, it generally means a state
or province, not the nation as a whole: Dicey, Morris and Collins, The Conflict of Laws, 15th edn,
para.1-066. For the meaning of “country” for the purposes of the Rome I Regulation (which is essen-
tially identical) see below, para.26-021. See also Christandl, (2013) 9 J Priv. Int. L. 219.

' See below, para.26-134.

17 See below, paras 26-213 to 26-216.
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Terminology. It will be convenient to identif_y certain terminolo_gy used in
chapter. Throughout, the phrase “Rome I Re gulation” refers to Regulation 593/, 0
on the Law Applicable to Contractual Obligations. The term “Rome Conventig
refers to the EEC Convention on the Law Applicable to Contractual Obligatie
1980 as implemented in the United Kingdom by the Cpntracts (Applicable
Act 1990. The Rome I Regulation (and Rome Convention) d_o not adopt th
“proper law of a contract” as used in the common law, but this term is used
discussion of the common law in s.2. After that section, the_ term proper la
dropped in favour of the Regulation and Convention usage, viz., variously “a
cable law”, “law applicable to the contract™ and “governing law” or “law gove
the contract”. No substantive change is implied in this change of language.

A

Role of choice of law in sale. In England, choice of law issues are consid
in cases involving sale of goods relatively infrequentl_y. One reason t‘m_' this
be that, in many respects, the law and practice in this area amongst indivi
countries have become standardised to a high degree.'® A second reason is th if
foreign law is to be applied in an English court, it must usually be pleaded: o@
wise English law is applied.'"” There are indeeq innumerable cases on sale of
goods where the facts presented issues of conflict of laws, but they were never
brought before the court because neither party saw fit to plead foreign law.*’ Ther J
is no real evidence that implementation of the Rome Convention and subse
quently, the Rome I Regulation, has increased the problems of conflict of la;m
engendered by sales of goods, though the position may well ‘cha‘nge as resort to
electronic commerce becomes ever more common.! The apphcapon of the Roméi
I Regulation (and the Rome Convention) to sales of goods inevitably involvesa
degree of speculation, not least because the Regi_.llatlon and Convention are not .
complete code of the applicable rules, so that reference has .Stlﬂ to be made t{)fﬁ&
common law on which authority is often lacking. Accordingly, it is sometime;.
necessary to rely on arguments derived from general principles, acadengic writ-
ings, and foreign authorities in what follows.

=
18 See, e.g. Murray, Holloway and Timson-Hunt, Schmitthoff The liaw ang Practice fjf lfi!ernaa‘z:w
Trade, 12th edn (2012), Ch.2; Sundstrom, [1966] J.B.L. 122, 245. For aitemptsto unify mtema.tl.qna,l;l
sales law, see above, para.1-024. This chapter does not discuss the L*\:qu:n Laws on Intemathmm
Sales Act 1967 which implemented in the UK the Uniform Law on Intemaqonal Sale of Goads l%ﬂ:
(ULIS) and the Uniform Law on the Formation of Contracts for the International _Sale of Goods l961l
(ULFIS). ULIS only applies to the contract of sale if it has been chosen by the parties (1967 Act ”{a?;
and in practice such a choice is rarely, if ever, made.ngcﬁ)r? ?lglgg;.lssmn, see Graveson, Cohn. v
Graveson, The Uniform Law on International Sales Act 3 e
19 See generally, éicey! Morris and Collins, The Conflict of Laws, 15th edn,_ Ch9; Fenum
International Commercial Litigation (2010), Ch.6; Cheshire, North and l?a.wcett, Private Internat -
Law, Ch.7. The position seems to be the same under the Rome Convention: see below, para.Zt?—ﬂZQ-fl
W See, e.g. Aluminium Industrie Vaassen BV v Romalpa Aluminium Ltd [1976] 1 W.L.R. 676; ﬂbm;‘;
paras 5-131 to 5-170 and below, paras 26-154 to 26-166. This phenomenon can be expla.lnﬂd_
several grounds: e.g. that neither party saw any advantage in pleading foreign law, or that the udﬂﬂgz
tainties and complexities involved in determining the relevant English chc_nc‘e of law r_ule anm
relevant rule of foreign law were a sufficient deterrent, or simply that the parties legal advisers wi ;
sverlooked the matter of conflict of laws. ..
?‘VSce below, patas 26-053 to 26-058. On the compatibility of the English approach to the vnlunt:z
pleading of foreign law with the obligation to apply the Rome Convention and Rome I Regulation 1
para 26-029.
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The characterisation of “goods” in conflict of laws. One final preliminary
point remains, namely, to indicate how the English domestic law concept of
“goods™? is treated in conflict of laws. In general, “goods” in this sense are char-
acterised as “tangible movables™ and are accordingly regulated by the choice of
law principles applicable to this type of property, which are the principles
discussed in this chapter. Some exceptional types of goods may. however, be
differently characterised; for instance, a growing crop before harvest® could be
gonsidered to be immovable property, and commodities such as gas and elec-
tricity?* could be considered to be intangible movables. In such doubtful cases, the
law which resolves the issue of characterisation is the /ex situs of the goods at the
time at which the characterisation is relevant.>> However, if goods are situated in
England, the courts will not apply purely domestic categorisations, rather, the
goods will be characterised in an international spirit for the purposes of the
conflict of laws.2® In the unlikely event that this law should preseribe a characteri-
sation other than “tangible movables”, choice of law principles different from
those set out in this chapter would be applicable.?” The situs of goods is ascer-
tained by reference to English law as lex fori, by virtue of which goods are, in
general, sity@ted in the country where they are at the relevant time.®
- Howeyer, when the court is deciding whether to apply the rules in the Rome
Converiticn or the Rome 1 Regulation, the Court of Justice has consistently stressed
the i'ecd for national courts to adopt a broad European approach to interpretation.?’
Inwarticular, in the context of the art.4(1)(a) of the Rome T Regulation, it will be
secessary to apply a European autonomous definition to the meaning of “sale of
goods” for the purposes of identifying the applicable law in the absence of choice.*

* This concept of “goods” (discussed above, Ch.1) marks the limits of the type of property dealt with
in this chapter, as in the rest of the work.

3This is within the English concept of “goods™: Sale of Goods Act 1979 5.61(1).

X These may be “goods” (above. paras 1-085, 1-087).

% See Turner v Barclay (1854) 9 Moo. P.C. 264; Freke v Carbery (1873) LR. 16 Eq. 461; Re Hoyles
[1911] 1 Ch. 179; Re Berchtold [1923] 1 Ch. 192; Dicey, Morris and Collins, The Conflict of Laws,
15th edn, Ch.22. Where the goods are, in a conflicts sense, “in transit” at this time (see below, para.26—
133), it is submitted that the law of the forum (/ex fori) should determine this question of characterisa-
tion. Such an approach may also be justified in relation to certain types of computer software, where
itmay be unrealistic to try to ascribe a particular situs: see above, para. [-086. And see Fawcett, Harris
and Bridge, /nternational Sale of Goeds in the Conflict of Laws, paras 21-211 to 21-238,

% Fentiman, International Commercial Litigation (2010), [3.194]. For example, in English domestic
law the leading distinction is between personalty and realty, whereas in English conflict of laws, the
key distinction is between moveables and immoveables.

*If they are characterised as immovables, the choice of law principles applicable are those set out in
Dicey, Morris and Collins, The Conflict of Laws, 15th edn, Ch.23 and paras 33R-037 to 33-061. If
they are characterised as intangible movables, the choice of law principles are those set out at paras
24R-050 to 24-079 of the same work.

* Dicey, Morris and Collins, The Conflict of Laws, 1 5th edn, paras 22R—023 1o 22-056.

¥ For example; in deciding whether the rules in art.14 of the Rome I Regulation concerning contractual
assignments apply, the court must adopt a European approach to the words of the Regulation itself and
not start with any traditional distinction between questions relating to contract on the one hand and
questions relating’ to property on the other: Raiffeisen Zentratbank Osterreich AG v Five Star
GeneralTrading LLC [2001] EWCA Civ 68; [2001] Q.B. 825. The European Commission’s Proposal
ona Common European Sales Law (CESL) COM (2011) 635 final (on which see para.26-217, below),
art.2(h), defines goods as “any tangible moveable items™ but excludes (i) electricity and natural gas;
and (ii) water and other types of gas unless they are put up for sale in a limited volume or set quantity.
" See below, para.26-070.
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Broadly speaking, the proper law of a contract for the sale of goods was deter-
mined in accordance with this general proper law doctrine and there were no prin-
ciples which were specifically directed towards contracts for the sale of goods.*’

In that respect, the correct approach is to have_ rcgard to the meaning of s
goods” in art.5(1)(b) of Regulation 44/2001 on Junsdi_ctlon and the recogniti
enforcement of judgments in civil and commercial matters (“tht? Jud:
Regulation™).?! Recital (17) states this expressly. More generally, Recital (
Rome I Regulation states that the scope of provisions o_f the Rome 1 R
should be consistent with their meaning and interpretation under the Ju

Regulation.*?

Power to choose. Atcommon law, the parties to the contract were permitted to
nominate the law of a particular country as the proper law of the contract and if
they did this their choice was normally conclusive.*® That power to choose could,
of course, be restricted by statute.’ Further it was said, judicially (and somewhat
obscurely), that the choice of law had to be “bona fide and legal”.* And, clearly,
“there must be no reason for avoiding [the choice] on the ground of public
policy”.*! Subject to these restrictions, there appeared to be no requirement that
the law chosen had to have some connection with the particular transaction in
question.**

2. CoMMON LAW BACKGROUND: THE RELEVANCE AND ROLE OF THE
PrOPER LAW DOCTRINE

The proper law doctrine.”® The proper law doctri.ne applied to detqrn;iné
law applicable to contracts for the sale of goods which were entered lnto on
before April 1, 1991.3* However, in so far as then? are common law authoriti
issues which also arise under the Rome I Regulation (and Fhe Rome anve i
those common law cases may continue to provide Engllsh-cou_rts with he :
guidance. Although it has also been stressed that when con§1denng the mean
of the Convention it is necessary to pay regard to its 1ntt_:mathnal cha:ac.ter‘ g
adopt an approach which will tend to produce uniformity of interpretation.

[1970] A.C. 583; Compagnie d'Armement Maritime SA v Compagnie Tunisienne de Navigation SA
119711 A.C. 572; Amin Rasheed Shipping Corp v Kuwait Insurance Co [1984] A.C. 50. On whether it
was possible for different laws to apply to different issues (i.e. the possibility of depecage, discussed
in para.26-G24, below.) See Lexington Insurance Co v AGF Insurance Ltd [2009] UKHL 40; [2010] |
A.C. 18070 [99]. See for a discussion of the position under the Rome Convention and Rome I
Regulativw Fentiman, International Commercial Litigation,(2010) [4.501-[4.52].
3.Z=e velow, paras 26-011 to 26-013. For detailed discussion of the application of the general prin-
5 3 aple'in the specific context of contracts for the sale of goods, see the 4th edn of this work, paras
common law approach is therefore set out 1n out!mibdow' d) r 25005 to 25-019. See also Dicey and Morris, The Conflict of Laws, 11th edn, pp.1260 et seq. Rabel,
At common law, a contract was governed by its “proper law”. The expressi The Conflict of Laws, 2nd edn (1964), Vol 3, Ch.36.
s law” meant: 8 The leading case is Fita Food Products Inc v Unus Shipping Co Lid [1939] A.C. 277. See also R. v
Proper. la Y i ‘l‘ International Trustee [1937] A.C. 500 at 529 and Perry v Equitable Life Insurance Society of the
Unjted States of America (1929) 45 T.L.R. 468 at 470,
¥ See generally, The Hollandia [1982] Q.B. 872 CA; affirmed [1983] 1 A.C. 565. Further restrictions
inthe specific context of sale of goods were found and are still to be found in connection with essential
validity of contracts of sale and implied undertakings. These are discussed in detail, below, paras
26-102 to 26112, 26-172 to 26-174.
#® Vita Food Products Inc v Unus Shipping Co Lid [1939] A.C. 277 at 290. The meaning of this
formula has never been determined in a reported case in England. It was contended in Cheshire and
North, Private International Law, 11th edn, p.454 that its possible effect was that “the parties cannot
pretend to contract under one law in order to validate an agreement that clearly has its closest connec-
tion with another law. If, after having discovered that one particular provision was void under the
proper law, they were to try to evade its consequences by claiming that the provision was subject to
another legal system, their claim should not be considered as a bona fide expression of their intention”.
The formula has never been applied by an English court to strike down a choice of law. For judicial
consideration of the formula in Australia, see Kay s Leasing Corp Pty Lid v Fletcher (1964) 116 C.L.R.
124 at 143-144; Golden Acres Lid v Queensland Estates Ltd [1969] St. R. Qd. 378 (affirmed on
%iﬂ”evem grounds sub nom. Freehold Land Investments Lid v Queensland Estates Ltd (1970) 123
LR.418).
# Vita Food Products Inc v Unus Shipping Co Ltd [1939] A.C. 277 at 290. This is merely an example
of the general principle that a foreign law will not be enforced if it offends English public policy: see
below, para.26-046.
2 Vita Food Products Tnc v Unus Shipping Co Ltd [1939] A.C. 277; British Controlled Oilfields v
Stagg [1921] W.N. 31; Wi Alan & Co Lid v El Nasr Export and Import Co [1972] 2 Q.B. 189, cf,
Boissevain v Weil [1949] 1 K.B. 482 (affirmed on other grounds [1950] A.C. 327): Re Helbert Wagg
& Co Lt [1956] Ch. 323 at 341. The absence of a connection between the contract and the chosen law
may be evidence that the choice of law is not “bona fide and legal”: see Cheshire and North, Private
International Law, 11th edn, p.454. But it was (and still is) common for a contract of sale to have no
‘tonnection with the law chosen, particularly where the parties deal on a standard form issued by a
London commodity association (see Dicey, Morris and Collins, The Conflict of Laws, 15th edn,
Para.32-044). A choice of law clause must be distinguished from a clause which seeks to incorporate
nto a contract, as part of its terms and conditions, the provisions of a particular system of law regarding

. ¥,
“_. . the system of law by which the parties intended the contract to be gov__em_i\ﬁ
or, where their intention is neither expressed nor to t';e 1nferr}ed from the cizeem
stances, the system of law with which the transaction has its closest and

real connection” 3¢

31 Regulation 44/2001 on jurisdiction and the recognition and enforcement, of judgments in ¢ivi
reial matters [2001] O.J. L12/1. ) -‘
"zzogsm \:'ell:l as with the[ provi]sions of Regulation 864/2007 on the law a[?p_‘"CﬁHle to non—coutrc}ctual
wations (the “Rome II Regulation™). On the meaning of “sale ?f gn(fd:‘ in'tie context of the 2
Regulation see Car Trim GmbH v KeySafety Systems Srl (C,-38‘.,0L punreported Fe‘t;ruary ;
discussed below. See further Fawcett, Harris and Bridge, Internatioral Sq!e of _Goods in the C-cm
Laws, paras 3.146-3.163; Cheshire, North and Fawcett, Private International Law, pp.238-23
3 See Dicey and Morris, The Conflict of Laws, 11th cc_ln, Chs 32 and 33. o
34 The date on which the Rome Convention entered into force: see above, para.26-001 b
; 15: : e
gsa;iﬁgi- Crédit Lyonnais v New Hampshire Insurance Co [1997] 2 Lluyt_'l s Rep. I; o
Fentralbank Csterreich AG v Five Star General Trading LLC [2001] EWCA Civ 68; [20012 b
Definitely Maybe (Touring) Ltd v Marek Lieberberg Konzertagentur GmbH [2001] \IN(\:VA Cw
Samcrete Egypt Engineers and Contractors SAE v Land Rover Exports Ltd [2001] E s
[2002] C.L.C. 533; Kenburn Waste Management Ltd v Bergmann [2002] EWCA Civ 9 'X[V']_,,R
711: Ennstone Building Products Ltd v Stanger Ltd [2002] EWCA Civ 916; [2002] 1 ow -
Ameriean Motorists Insurance Co v Cellstar Corp [2003] EWCA Civ 206; [2003] LL.Pr. 370; . EW
Werft GmbH & Co KG v Halle [2009] EWHC 2607 (Comm); {.200_9] C.P. Rep. 1] (aiﬁrmec_i [2}5‘6'1 4
Civ 587; [2011] 1 Lloyd’s Rep 265). See also the ECJ’s decision in Intercontainer l’rxter'j‘i'!g_‘t’J3
Balkenende Oosthuizen BV (C-133/08) [2009] E.CR. 1-9687. See further below, para.IZ_(kQ . el
% Dicey and Morris, The Conflict of Laws, 11thedn, pp.1161-11 62, 1.180. For authuntztive: i
by the HL, see especially James Miller and Partners Lid v Whitworth Street Estates (Manches
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ied choice of proper law. Where there was 119 valid express choice Absence of express or implied choice. Where the proper law was not
i i the cout we 1d consider whether the partics had, by implic: expressly or impliedly chosen, the proper law was to be taken to be the law of the
sl Courtﬁ\yoalg‘ to what should be the proper law.*> Probably.t country or the system of law’* with which the transaction® had the “closest and
C?;Efest‘? h?;ﬂiii?gf Isluch an “implied” choice of law occurred Whir;. the cont most real connection”.
Zontained a-clause naming a particular court, country, city or :ol\:m : as gle :
where settlement of disputes arising out of the confract was Elo g f“e place gra 7
tion or arbitration.*® This type of clause (much used in stan har 1‘?‘m E(m et
sale)* was a strong indicator that the law of the country where 11 nga;“uﬁl orar
tration was to occur had been chosen by the parties as the prope{ aw. : i,l im
cation to be drawn from such a clause was not, 5tlowever, corflft:l 1:1?*1tve an lgum
be outweighed by the presence of other factors.** A clause 0f lllb Sg{pe cou g@i
therefore, be regarded as a substitute for an express choice of law. A

Examination of all relevant factors. In deciding in accordance with these
rules whether the parties to a contract for the sale of goods had impliedly chosen
a proper law, or what should be the proper law where no choice at all had been
made,”’ the court was required to make a close examination of the terms of the
contract and of all relevant circumstances surrounding its making.** No single
aspect of the contract was decisive; instead, a wide range of different factors had
to be taken into account, and their importance varied according to the type of sale
~ jnquestion and the individual circumstances of the case.” Thus, where the parties
- a2 R i 1o Ehe contract of sale had their place of business in the same country, that coun-
a particular aspect of sale. On this “iﬂcorporaﬂ",‘; "Y_’efire’:f; p‘r:;ir ol e tirne thie contiiEnR try’s law had a stron %Dclalm to be the proper law of the contract by way of implied
Jaw a choice of law clause had to be capable of i enﬂi_?_‘taf Dubai Electricity Co v Islamic Republic of choice of the parties. If there was no single country where the parties both carried
made. A “floating” choice of lgw clause w;g 4[305 i‘}’ﬁ”’;-q Rep. 380 at 385. See Armar Shipping Co L on business-ar if there was some good reason for thinking that the law of such a
fran Shipping Lines (The Iran Vojdan) L1 o country wasinot impliedly intended to be the proper law, the law of any country

where-all Jor a significant portion, of the obligations imposed by the contract, were

“ai i ! o oi de Reassurance (The Armar) [1981] 1 W.L_.E.i. 207
‘Qﬁf;:finff!ﬁ;;;']’ﬁ floiﬁ’ffecpe le;;dCanrieri Navali Riuniti SpA v N V Qm&e J:I,.JSIJ'III% (The
ng:maro) [1985] 2 Lloyd’s Rep. 428 and the review of some of these cases n . ;gg érm;l] 3['231] :
TBarrk Ltd v Hestia Holdings Ltd [2013] EWHC 1328; [2013] 2 All E;R. ((-:m:i‘lr:;]cc bl;llt{faned - dgmg
43 This included situations where the parties attempiefi'to mlake an express i Nmigmé“

ith s;uﬁicicnt clarity: Compagnnie d’Armement Maritime SA'v Compagms Lam _ Vaﬁé 2 belgﬁ
?A [1971] A.C. 572. As 10 what law determines whether a choice of law 15 , St I b
para.26-035.
44 1t was said that there

‘41t has been said that whether it was the “system of law” of the “law of the country” that must be
considered depended on the circumstances: James Miller and Partners Litd v Whitworth Street Estates
(Manchester) Ltd [1970) A.C. 583 at 603—604. However, most versions of the test refer to “system of
law”: see, e.¢. James Miller and Partners Lid v Whitworth Sireet Estates (Manchester) Ltd at 610-611,
615; Compagnie d'Armement Maritime SA v Compagnie Tunisienhe de Navigation SA [1971] A.C.
572 at 587, 603; Rossano v Manufacturers Life Insurance Co [1963] 2 Q.B. 352 at 360-362; Sayers v
- Internationial Drilling Co NV [1971] 1 W.L.R. 1176 at 11801 181, 1183; Coast Lines Ltd v Hudig and
r Veder Chartering NV [1972] 2 Q.B. 34 at 44, 46; Amin Rasheed Shipping Corp v Kuwait Insurance Co
I [1984] A.C. 50 at 61, 69. As to the position under the Rome I Regulation and the Rome Convention,
see below, para.26-021.
%5 The use of the word “transaction” instead of “contract” may be significant: Coast Lines Ltd v Hudig
and Veder Chartering NV [1972] 2 Q.B. 34 at 46, 50. cf. the Rome 1 Regulation and the Rome
Convention, below, paras 26-073 to 26-074.
5 Bonython v Commonwealth of Australia [1951] A.C. 201 at 219; Tomkinson v First Pennsylvania

»

had to be actual agreement on the pogl(l)t:; James Miller and Parmers Lidgi‘r '.
itwor @ ster) Lid [1970] A.C. 583 at 603. i
E‘/ ig:::'ri];ltgdsgi}ttiziﬁ::g?t{vMoaéf;ZY(as{ citct}, R. vllmematiom:! Trustee {19237] A.Cé g?;) a;ii:-;;é
Re United Railways of the Havana and Regla Ware'houses J.[.td '[196?’1— C:1 C.? [;’g\f;e‘r]sA s ]:1‘(_.'17‘- -
grounds, sub nom. Tomkinson v First Pemrsy{vamu Bankn?g and Trust Co | -G d00T% e
Rasheed’ Shipping Corp v Kuwait Insurance Co [1984] A.C. 50.
46 For other instances see below, paras 2&-(.]31 to 26-033. A o ltisacsil
47 The reference had to be sufficient to indicate a system uf lnw.f d.m, : e R4S -.*mm o s 10
the proper law where the clause provided, e.g. for subr_mss.lon of ¢ Lspude‘:j 2 ecTﬂed persmj summm
£ the International Chamber of Commerce or to an arbitrator nominated by a \};‘3 tpa .
(t}he president of a trade association (see James Miller and PartngrS\V Whitwort, g

“*

: . - Cationaides ICC Rules in a particular: Banking and Trust Co [1961] A.C. 1007 at 1068, 1081-1082; James Miller and Pariners Lid v
(Manchester) Lid [1970] A.C. 583). A clause ;Piﬁgf{?;%vf}’:ﬁ;‘ oty was the proper law: Alaniie \ Whinworth Street Estates (Manchester) Ltd [1970] A.C. 583 at 603, 605606, 610-611; Compagnie
country could, of course,raise the IMPIEAER (0o i Mfilario SpA [1979] 2 Lioyd's Rep 240. " dArmement Maritime SA v Compagnie Tunisienne de Navigation SA [1971] A.C. 572 at 583, 587,
Underwriting Agencies Lid v.(,f)mpagma IAGEIL?J)Z' Spurrier v La Cloche [1902] ALC.446; NV-K@ 603; Amin Rasheed Shipping Corp v Kuwait Insurance Co [1984] A.C. 50. This three stage process
# Hamlyn & Cov T”fiSkE"Dls""j’_e’?"[lS%] F'- I- : &’ C‘I:} [1927] A.C. 604; Compagnie d*Armement was summarised by the House of Lords in Lexingfon Insurance Co v AGF Insurance Ltd [2009]
Hoo Tong Handel Maatschappij v James Fit ": 1 54 (19711 A.C. 572. i . UKHL 40; [2010] 1 A.C. 180 at [90]-[93]. Reference to the intention of the parties in these circum-
Maritime 54 v Compagnie Tunisienne de Nu‘wga % o Import Ca [1972] 2 Q.B. 189 (London Cotton - stances was to be avoided: Amin Rasheed Shipping Corp v Kuwait Insurance Co [1984] A.C. 50,
49 gee, e.g. WJ Alan & i” ﬁ’f "'bEI z ft:a :f;\P G gna L e . though opinions could differ, however, as to whether a case presented an example of implied choice or
Trade Association’s standard 1.0:b. © ct).

/ 1y | 10 choice. Compare the views of Lord Diplock, at 62-65 with those of Lord Wilberforce at 69. In

50 See cases Fite‘:i in 0.45, ﬂ'b‘wefj - SA v Compagnie Tunisienne de Navigation SA [1971] AC m‘ q practice, the line was hard to draw. As to the position under the Rome | Regulation and the Rome

3l Compagnie d 4""67’2'.”,..“‘4?',.;"25,&[Line A/B[1968] 1 WLR. 406, where such a clausciwas : hﬁ - -g-onvennon see below, pal_'a.26—032._ . _ .

at 609; disapproving Tzortsis v Mo - on. The law governing the arbitration proceedings Wlﬂ? | . "Although these were strictly two distinct steps in the process of selecting the proper law, and concep-

as creating a virtally goﬁclusw; presull;;;;f:lfméompagme d'Armement Maritime S4 v Compaghi¢ ‘wally distinct, they are for reasons of convenience treated together in the ensuing discussion. The
Sl indic such a ¢ 2 G

conclusively indicated by s :

/ 572 hy clearest instance of an implied choice has already been discussed (above, para.26-007).
Tunisienne de Navigation SA [197T11A.C. 572. g S Jacobs v Crédit Lyonnais (1884) 12 Q.B.D. 589 at 601-603.

52 See below, paras 26—00.‘_9 to 26—015?68 | W.L.R. 406. In Steel Authority of India Lidv Hind Mefdﬁ' ! ‘ S?fSee generally Dicey and Mortis, The Conflict of Lavs, o et . e g
Pl MO-“‘mJ'k Lme()ngt E:CIQ i{ washhéld. that a clause stipulating for arbitration in Eo hﬂ ‘.ﬁ?“'* Priviite {m ernational Saw, | Hedn, pp4ST.ct seq.

i LIOYt?‘S — . acced ;Nith the contract) constituted an implied choice of English 8% ‘8 Jacobs v Crédit Lyonnais (1884) 12 Q.B.D. 589 at 601-602; Mann, George & Co v James and
(which was not otherwise conne

i B & Co Ltd vEI Nast:
since it indicated the parties intended a “neutral”” law to govern. See also W.J Alan =

%ﬂnder Brown (1921) 10 L.L.R. 221; cf. AV Pound & Co Lid v MW Hardy & Co Inc [1956] A.C.
Export and Import Co [1972]2Q.B. 189.
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to be performed had a claim to be the proper law.! If the various obligation:
to be performed in different countries, it might got have been possible to s:
any one country was of particular importance,™ thot;gh there was a tende
treat the country in which the act of physical deh_very. by the s:eller took pla
being particularly significant,* especially where it coincided w1th6t5he place w
the seller or buyer carried on business or the country of payment.

Other relevant factors included the for‘m,f"’ language®” and tenninolpgyf&_
contract, the currency in which the price or any othe1_' money obligation
expressed or was to be paid or discharged,® the existence of other rels

8 Jac édit Ly iv (1884) Q.B.D. 589; Chatenay v Brazilian Submarine Telegraph Co [18
1 “(gaiiiob;; %Zﬂ;i:‘i”gsv( Dehgn?a [1924] A.C. 514;’;2/;’17 Handel Maatschappij J Smits v.Eﬁ;&{%ﬁ
ters ,London Lid [1955] 2 Lloyd’s Rep. 317 at 322, . [T
gxggérg G(:’vnn (C‘(jvem [Gardeir) Ltd 'y Wittleder [1959] 2 Lloyd s Rep. 409 at 420. i
8B eg the act whereby in accordance with the contract, the seller or his agent places the goods ;:{, Lhe_-‘ posi
tion of the buyer, or of a carrier who is to transport them to the buyer or of sorze agent or bailee
behalf of the buyer. cf. Sale of Goods Act 1979 s5.32(1); above, para.8-01 :‘ American ];?w I
Restatement of the Law, Second, Conflict of Laws ( lQ‘.fl)(h’c!reaﬁer referred to %ﬁfgﬁq gs_opﬁlm i
As to the various possibilities of the meaning of “delivery” see above, paras o ? - 5.
64 Benaim & Co v Debona [1924] A.C. 514; NVHL_mdeI Maaischappij J Smm? .v nf is ﬁ-p@m
(London) Ltd [1955] 2 Lloyd’s Rep. 317 at 320; Dicey aqd Morris The C(:;;fich %sﬁsﬁgfgﬁ ”
pp.1260-1261; of. Mendelson-Zeller Co Inc v T(_f: C Providores Pty Ltd [.1' 1IN dd R. 366 .
371. The law of the country of delivery had no s1g_mﬁcance at all where the ;:]om!act L m:h%
any obligations on the seller as regards physical de:lwcr_y. e.g. a sale of goods aboat) oreziv ﬁfrteh e.ﬁ wr
had the right to nominate the country of deli;/ery smcel;t could not reasonably be argued that he shot . f
e the right to choose the proper law as well. \&
E’ECST::).IS'::;ZEN Pa(%'!clr'ng Co Ltdv Nigholson and Bain_(1916) 33 W.L.R. 594 at 59%781:;;{31:;?6‘“ ,m,_k_n.:{f
Manitoba; of. Mendelson-Zeller Co Inc v T & C Providores Pty Ltd [1981] 1 N.S. ()Lp L lgj,m
66 James Miller and Partners Lid v Whitworth Szr'e;r8 f]sjztés (Sﬂganchesrer) Ltd [1970] A.C583; o
eed Shipping Corp v Kuwail Insurance Co|l 050, \ [
1:’_‘:’a({j:uznenavI\ipBring.v'l'.i.:Jv‘l!: Submarine Tclegl'ap;zsgjn 2[lliilQI](:{l1 QtB_«,;? a}t.[ 8(2;} ;::Z }:’fn;::e’;:\gf:;gz)angﬂg
its v English Exporters (London) Lid [1 oyd’s a H } <D ¢
S%"lrfleder [%59] Z‘E]‘.,loyd’s(Rep. 409 at Rep. 317 at 421; Wahbe Tamare and! .S:joens (ﬁz) ;zgerggd
Rothfos [1980] 2 Lloyd’s Rep. 553 at 555; cf. Re Helbert Wagg & Cl.;c ,_|rd [1956] wasmmaf
commercial contracts, particularly in the maritime field, the use of theErigiish lanlgsggc e
little significance because it was and is so commonly used; The Me;].:n,"-yrphc?sm [ . 1 ‘ S.S [mm
at 549; Amin Rasheed Shipping Corp v Kuwait fns.zrrar.jce Co [19831 A.C. SO,SThe omninos § {1991 !
1 Lloyd’s Rep. 541; Dicey and Morris, The Conflict of Laws, 11th edn, p.:)ls A .
6 The Industrie [1894] . 58; Spurrier v La Cloche [1902] AC 446 at 450. rer O b
6 The Assunzione [1954] P. 150; Rossano v Marufacturers Life Imumnce‘ ,CO [1 ; 1 - -["h 0 omri
of Re Helbert Wagg & Co Ltd [1956] Ch. 323; WH_’andel Maar.sci{appy J_’szts v Eng t.:ws ai-inm-:,
(London) Ltd [1955] 2 Lloyd’s Rep. 317 at 323. But thlz_; was li:ss significant if the Ewﬂax;z}; o 11861
national one such as sterling: Sayers v International Drilling Co NV [1971] 1 W.L. i I;an o
0 Re United Railways of the Havana and Regla War‘ehouses_Lid [1960] Ch. 52 (l_r)nl:v::'sc lOO’!‘)"ﬂé
other grounds sub nom. Tomkinson v First Pennsylvania Banking and Tilmt Col19 ]1 .d’.s b ,30%;
Njegos [1936] P. 90; The Broken Hill Pty Co![gd v '.gwodt);e f?;:ix% ][[1,'952%;%3[5 ]0311 L[oyd’s.‘ m
i i ier v Ahmed Abdul-Qawi Bamaoda, sR
.;I(I)J:;S::C;'. %ﬂ%s;gmhéar;f;:if f1953] 1 W.L.R. 543 at 548; F o_r'sikr'r'ngsakrr'ese[sfcapet Vesta ;; fﬂéﬁ
[19;39] A.C. 852. Tn the case of “string” contracts, i.e. successive contracts relating t:j) télef;ice %f e L
it is desirable to achieve uniformity as to the govemir}g l.;_iw by appropriately worde _ec e meiet
clanses in all the relevant contracts or through arbitration clauses: see Con:z;;a;gm 078,
Maritime SA v Compagnie Tunisienne de Navigation SA [1971] A.C.572 at 609; d? Qzéfacia;tiun, e
If the various contracts are all concluded subject to the rules of the same (;ommof ;lym -
same choice of law clause or arbitration clause is, in fact, likely to appear in all of them. ..
71 See below, para.26-078.
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agreements between the same parties’” or involving the same subject-matter,’! the
ggneral course of dealing and conduct of the parties up to the time of the contract,
though not subsequent thereto,” considerations of business efficacy and conven-
ience,” including the fact that the contract concerned a commodity dealt with
internationally, in a particular market,” and the nationality”® of each party. In
porderline cases, all these matters may have had to be considered, and the list here
given is not exhaustive as to all relevant considerations.™

F.o.b. contracts.”” Although, in general, the proper law of a contract of sale f.0.b.
was to be found in the application of general principles,”® there was an observable
tendency in the relatively few authorities to treat the country of shipment™ as the place
of performance by delivery on board the ship and to regard the contract as governed

2 James Miller and Parmers Ltd v Whitworth Street Estates (Manchester) Ltd [1970] A.C. 583.

B Lloyd v Guibert (1865) L.R. 1 Q.B. 115 at 129; The Adriatic [1931] P. 241; The Njegos [1936] P. 90,
above.

W Wahbe Tamsre & Sons Co v Bernhard Rothfos [1980] 2 Lloyd’s Rep. 553 (Robusta coffee dealt with
on London-Cuftee Exchange, pointed to English law as the proper law).

15 CoodrGood (1863) 33 Beav. 314 at 322; P and O Steam Navigation Co v Shand (1865) 3 Moo. P.C.
(N.S.) 272t 290-291.

7 The Yfict that one of the parties to the contract was a government or governmental agency of a
sartcelar country could be a factor suggesting (though not very strongly) that the law of that country
snould be the proper law: R. v International Trustee [1973] A.C. 500 at 557; Bonython v Commonwealth
of Australia [1951] A.C. 501; The Assunzione [1954] P. 150. The situs of the goods and the place
where property in them passed were not of particular relevance as such: Mendelson-Zeller Co Inc v T
& C Providores Pty Inc [1981] 1 N.S.W.L.R. 366. If, to the knowledge of the parties, one or more
terms of the contract would be valid under one of two possible governing laws but invalid (though not
llegal) under the other, some authorities supported the view that the former law, rendering the term
valid, was to be preferred as the proper law: P and O Steam Navigation Co v Shand (1865) 3 Moo.P.C.
(N.S.) 272; Re Missouri Steamship Co Ltd (1889) 42 Ch. D. 321; Hamlyn & Co v Talisker Distillery
[1894] A.C. 202 at 208, 215; South African Breweries v King [1900] 1 Ch. 273; NV Handel
Maatschappij J Smits v English Exporters (London) Ltd [1955] 2 Lloyd’s Rep. 317; Sayers v
International Drilling Co NV [1971] 1 W.L.R. 1176 at 1184 (a pointer towards a validating law, but
one the importance of which should not be exaggerated); Coast Lines Ltd v Hudig and Veder
Chartering NV [1972] 2 Q.B. 34; SCF Finance Co Ltd v Masri [1986] 1 Lloyd’s Rep. 293 at 304. For
the contrary view, see British South Afvica Co v De Beers Consolidated Mines Ltd [1910] 2 Ch. 502
(reversed on other grounds [1912] A.C. 52); Monterosso Shipping Co v International Transport
Workers Federation [1982] 3 All E.R. 841 at 848.

7 This discussion is applicable to “classic” f.o.b. contracts and to f.o.b. contracts “with additional
duties”, as described above, paras 20-002 to 20-007. On the other hand, any contract not imposing an
obligation on the seller to consign the goods to the buyer from a specified place is excluded, even if it
bears the label “L.o.b.” For the position under the Rome I Regulation and the Convention, see below,
para.26-076.

™ The Nile Co for the Export of Agricultural Crops v H & JM Bennett (Commodities) Ltd [1987] 1
Lloyd’s Rep. 555. For the position under the Rome [ Regulation and the Rome Convention; see below,
para.26-076.
" This might have been subject to an exception in the case of a “multi-port™ f.0.b. contract (e.g. “f.o.b.
UK port™) giving the seller the right to choose a port of shipment out of a number of ports in
different countries, since there was no identifiable country of shipment at the time the contract was
concluded.
% Benaim & Co v Debono [1924] A.C. 514; Re Viscount Supply Co Ltd (1963) 40 D.L.R. (2d) 501 at
506-508; Restatement, para.191d. The conclusion if fortified by the fact that in an f.o.b. contract, the
country of delivery may well coincide with the country of payment, as was the case in Benaim & Co
v Debono, though the point is not mentioned in the judgments. cf. Re Columbia Shirt Co (1922) 3

CB.R. 268; Re Hudson Fashion Shoppe Ltd [1926] 1 D.L.R. 199; Clarke v Harper and Robinson
[1938] N.I. 162.
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