CHAPTER 3

Description of the Ship

[clause | continued]

oo Ahe
steamer or motor vessel named in Box 5 of the gross/net Register
tons indicated in Box 6 and carrying about the number of tons of
deadweight cargo stated in Box 7. . .

B S

[clause 1 is continued below]

Contractual effect of descriptive statements

3.1 As a general rule words in a charter which describe the ship or her equipment are not
mere representations, but are terms of the charter.' As a result, if the ship fails to comply with
the description the charterer will be entitled to damages for breach of contract. If the term is :

condition, or if the breach goes to the root of the contract, the charterer will also be entitleq, i

he so elects, to refuse to ship the cargo and to terminate the charter. Alternatively, he may ex“rcise

any right to rescind or to claim damages which may be available to him in respect of any acticnable
misrepresentation.?

Condition, warranty or intermediate term

3.2 Assuming that a statement in the charter describing the ship is"a térm of the contract,
the question arises whether it is a condition, a warranty or an interr=ediste term. In The Diana
Prosperity,’ the charterer advanced an argument that every aspect o£ thi¢ vessel’s description was
a condition, with the result that any departure would entitle the charterer to terminate the contract.
This argument was rejected by the House of Lords, where Lord Wilberforce indorsed the
approach adopted in Cargo Ships “El-Yam” v. “Invotra™ and Hongkong Fir Shipping v.
Kawasaki Kisen Kaisha® of “attending to the nature and gravity of the breach or departure rather
than accepting rigid categories which do or do not automatically give a right to rescind”.

3.3 On this approach many items of description are likely to be regarded as intermediate
terms. Earlier cases in which they have been regarded as conditions, such as Pennsylvania Shipping

I See the cases cited in paras 3.2-3.3 below.

2 See Chapter 1,

3 Reardon Smith Line v. Hansen Tangen (The Diana Prosperity) [1976] 2 Lloyd’s Rep. 60 (Mocatta J. and C.A.);
[1976] 2 Lloyd’s Rep. 621 (H.L.). See para. 3.5, below.

4 [1958] 1 Lloyd’s Rep. 39. Below, para. 3.24.

5 [1962] 2 Q.B. 26; [1961] 2 Lloyd’s Rep. 478.
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Nationale de Navigation® (guarantee of diameter of cargo lines) and Behn v. Burness
EILINGHOTHES

vﬁ;oc;tion of vessel) may have to be reconsidered.
s

When the ship must comply

3.4 On the face of it, statements in the charter describing the VI?SSCI relate to the time Wh?}}
. r is entered into. The question thus arises whether it is sufficient that the vesse

R :th the description at the date of the charter, or whether she must also comply at the
Gomphes[ w:iin the cargo, or even throughout the voyage. Decisions on this question vary
g Of' ” 1g1 the item of description in question. For example, it has been held that a statement
i ug)(: speed and consumption applied not only when the contract was made, but also
e 'Vesse“ O:llpthe other hand, a statement of the vessel’s classification has been held to relate
% dehver)ge date of the charterparty, and not to give rise to any implied obligation to tgke
e t&t steps to keep her in class, or to keep her in class subject to the excepted perils.”
. nftgmf approach is possible it is submitted that it should be that adopted in Isaacs V.
gﬁlyiul:n,“’ namely, that the description relates to the ship at thfe dgte of the c_harter,tl))ut thgre 13
an implied term that the owner will not alter the ship so as to prejudice the services to be rendere

to the charterer.

Nam.c «f che vessel

13 Unless the charter is for a vessel “to be nominated”, or confers upon the owners a right
n;‘;ubstitution, the charterparty is for the specific ship nams:d in the_chart.er apd no other._HFnce,
ti:le charterers are not obliged to load any other §hip, even if she is 1dept1c:a| n charactfelrlstlcs tg
the ship named in the charter; and owners are in repudiatory bTeach if they cI:ihartert e.na?_el
ship to a third party such that she cannot perform the chart_erl with charterers. Howevgl. w 11e
performance by the specific named vessel is of the essence, it is submitted tbat .the name is merellyi
a means of identifying the vessel to be used, and is not usct_j as a description of an e131sent1a
characteristic of the vessel; the owner would therefore be entitled to change the vessel’s name
and tender her for loading under the charter. This approach has been adopted where a newbuilding
was described in the charter by her yard number.

A time charter for a newbuilding provided that the ship was “to be built by Osaka Slnpburidmg Co.
Ltd and known as Hull No. 354 until named”. The Osaka yard had sub-contractad the (:'0]15’[1‘11(‘.11‘()'[-1 to
another yard, where the vessel was being built to the Osaka yard’s design and under their supervmon:
and the vessel remained on the Osaka yard’s books, bearing the ya;_'d number stated. The charterers
refused to accept delivery on the grounds that the vessel was not built by the Qsaka_t yard. i
The House of Lords held that the words quoted above were words of identification rather than 0;
contractual description. The question was thus whether the v_essel tendered coulq be clea_rly 1dent1§e
as the specific vessel to which the charter referred. Clearly it could and the claim to reject therefore
failed. Lord Wilberforce described the references to the shipyard and _yard ‘number as fulfilling the
same purpose as a reference to the name of a ship already in service. Even if the _w_ords were words
of description in the true sense, they were an intermediate term ratber than a COI‘Idlt]Ol‘}. e
(Reardon Smith Line Ltd v. Hansen-Tangen (The Diana Prosperity) [1976] 2 LlO}:d s Rep. 60, 62
(H.L.). See also The Sanko Steamship Co, Ltd v. Kano Trading Ltd [1978] 1 Lloyd’s Rep. 156.)

6 (1936) 55 L. L, Rep. 271.

7 (1863) 3 B. & S. 751.

8 The Apollonius [1978] 1 Lloyd’s Rep. 53.

9 See below, paras 3.26 ef seq.

10 (1921) 6 LL. L. Rep. 289. Below, para. 3.32. .

U1 Progress Bulk Carriers Ltd v. Tube City IMS LLC (The Cenk Kaptanoghy) [2012] 1 Lloyd’s Rep. 501.
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3.5 DESCRIPTION OF THE SHIP

However, where it is contemplated by the parties that the name of the vessel is an importan

characteristic which is of value to the charterer, it may be that a term is to be implied that the

owners will not change her name so as to deprive the charterers of a substantial or material part
of the vessel’s value for the chartered service.!2

Vessel “to be nominated”

3.6 The charterparty may provide that the vessel is to be nominated, and the effect of such
a provision has been described as follows by Lord Goff in Union Transport v. Continental Lines!3,

Nomination of a vessel under such a contract is not a mere naming of a vessel;
identification of the subject-matter of the contract, with the effect that the name of tt
nominated, becomes written into the contract, !4

it is rather the
he vessel, once

It follows that, in the absence of express provision, no right to change the nomination exXists,
Where the charter provides that the nomination shall be made within a specified time, a failure
to nominate punctually is a breach of condition.!s

Liberty to substitute

3.7 There is no implied liberty to substitute another vessel for the one named in the charter,
but one is sometimes conferred by the express provisions of the charter. Where the owner’s right
to substitute is unconditional, and the charter contains no descri ption of the required characteristics
of the vessel to be substituted, it is submitted that a term is to be implied that the substitute vessel
shall have characteristics not materially less favourable to the charterers than the named vessel.

3.8 There is a conflict of view over the question whether a liberty to substitute imposes any
obligation to do so if the performance of the charter by the named vessel becomes impossible
or is subject to delay sufficient to frustrate the charter.

A consecutive voyage charter for as many voyages as the vessel could perform in 12 months containsd
a provision: “Owners have the liberty of substituting a . . . vessel of similar size and position 2t any
time before or during this charter-party . . .” The issue in the case was whether the owners were entitled
to exercise the right of substitution more than once. Both Devlin J. and the Court of Anveal held that
they were. Devlin J. expressed the view, obiter, that such a clause, despite the use of thevord “liberty”
might confer a right of selection rather than a pure option: “It might well be that the Charterers in this
case could say, if they so desired, “You have an option to perform the charter-pasty: in some other way
and you do not excuse yourself from further performance of the charter-paciy merely by saying that
the named ship has been sunk. You must show also that you have no other si.ip available with which
you can perform the charter-party.’” The Court of Appeal expressed ‘=0 iew on the question.

(S.4. Maritime et Commerciale v. Anglo-Iranian Oil Co. [1953] 2 Lloyd’s Rep. 466, at p. 469,

[1954] 1 Lloyd’s Rep. 1. For the distinction between a right of selection and a true option, see further
paras 7.21 et seq.)

However, the opposite view was taken by McNair J. in Niarchos v. Shell Tankers,'® where the
owners had a “right” to substitute. The question must therefore be regarded as an open one, and
ultimately dependent upon the language and context of the substitution clause.

12 Compare the approach with regard to the ship’s flag, below, paras 3.32 e seq.

13 [1992] 1 Lloyd’s Rep. 229, 234,

14 In Pv. 4[2008] 2 Lloyd’s Rep. 415,
was required to confirm the nomination.

I5 See Greenwich Marine v. Federal Commerce & Navigation Co. (The Mavro Vetranic) [1985] 1 Lloyd’s Rep.

para. 16, this principle was held to apply notwithstanding that the charterer

580.
16 [1961] 2 Lloyd’s Rep. 496, 505-506.
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A related but distinct question is whether a right of substitution can Sl‘lI"VH:’E an ever;t
g in the absence of such a right, frustrate the charter, such as the loss qf the ve:f_su .
" would. 1}111 vessel which could not be repaired without frustrating delay. It is glear from
. dmnaggeeli1tDivli;1 J.’s judgment quoted above that he was of the opinion that the right could
e itis s i at this view is correct.!” i
suryive, a0c itdlf ::E)Tltrtleg j!h I{E:'liiim; et Commerciale v. Anglo-Iranian Oil Co.,"* to the effect
gl Th_B t(ilbstitutioﬁs were permitted under the clause, was reached in.the context (?f a
e sucCcSlSI\’eﬂS] duration, and a clause which expressly permitted substitution “at any t'lme_
Ch?ﬂeroc;fdz?iig {hiﬂ Charle’r-party". In the absence of clear words the same conclusion might
i i hart single voyage.
i gO?t?]éf; ahc; iﬁggi?t)t:t?o;n::él’ause 1)1/133 be primarily intended to cater for the case where
3.11 d/tesscl%s unable to perform, there appears to be no reason, in ti.u'e ?bSEHCC of any.contf‘ar?/
o he charter, to restrict its operation to that case. In Sociére Nm_’alg de I'Ouest v.
indjcathll ul]"l here the élause provided: “Owners to substitute a reasonably similar steamer E“or
Sutherland,d \t’\;amer at any time throughout the charter . . .” and where the owners llaq voluntarily
ﬂ?e chartefff-'_ thseir interest in the named steamer before delivery and purported to substitute another
chsposefi . held that the owners had committed a repudiatory breach of the chartgr. HOWGVG[_',
:}fsifé;:ilzig?sseems to have been based on the ground that the words of the clause did not permit
e
SubStl'fUtloln b;lfgr%gi;goeg;’ Mance J. expressed the view that a clause conferripg a right of
sub:;eg*zctmrlll, containedL iukz; charter entered into t?y the owner of the named. vessel, did not require
hjml o ihe wished to exercise the right, to substitute a vessel owned by him.

Chartered tonnage

3.13 Where the carrier under the charter is desfcribed as “ch;u*tere.d” or““dllspgni:r:mict)ggig

t as “freight contractor”, he is not required to perform the chartetf pcls‘o‘n.a y, an x o

i hartered vessel.2! It is otherwise, however, when he is described in the charter as

BIOVIdEHBTChjS ein Alqui}é Mines v. Miller,?* where the carriers entered into a tonnage contract

a:v‘t’:\ifrne'rs of s1hips to be named”, Lord Halsbury stated®: “The.intet?tlc'm 0[]; the [chflirt:]rlzrs]}o\:v:z

fo enter into a contract with the respondents als (zwllex‘s Ef;:;;ﬁ;:f;;gn Z ;irgﬁea peg

viders of freight.” It seems that in suc : scril S <)

Efézugg;i:l l(i:;ails ?::r obliged to re';gain title to the named vessel throughout)the chafﬂ_e.Ll’, ;z;) Ee;:i[(‘ithgcgz
obliged to exercise such a degree of control over the ve;sel _that he may fairly

performing the contracted service personally rather than vicariously.

By a berth contract made between the plaintiffs as “owners” of the Rosalia ‘and the dcf;ndan:js ﬂfv;zi
agreed that the ship should carry a full cargo from Odessa to northwzst ]Ethl'\ope;1 !I‘ft“t Zcecrépt(;d =
i intif - hasers, who undertook and fully

revious voyage, the plaintiffs sold the vessel toithe purc : e ‘
gxecution oi‘; the bertl[\) contract. The arbitrator found that both tl}e plaintiffs and the Plll;tlllasegso';{vfﬁz
at all times ready and willing to do all things necessary on their part l_owards the fulfi metn of e
contract. The defendants refused to load the ship, arguing that the plaintiffs had put it out o
power to perform the contract personally.

17 The opposite conclusion has been reached in time charter cases: see The Bmt*ug:y;f- [:385] 1 L_l[c:'}:dinat];;i lc?lzec;nﬂ
the views expressed in Niarchos v. Shell Tankers [1961] 2 Lloyd’s Rep. 496. However, |t'L rﬁaf.ct)l;l; ;bsmu{e VCQ‘SE! a
based largely on the difficulty of implying any term as to the date of commencement of hire for Ssel,
difficulty which does not arise under a voyage charter.

18 See above, para. 3.8.

19 (1920) 4 LL L. Rep. 58.

20 [1995] 1 Lloyd’s Rep. 106, 110.

21 See Phosphate Co. v. Rankin (1915) 21 Com, Cas. 248

22 (1919) 1 L1 L. Rep. 321.

23 Atp.322.




3.13 DESCRIPTION OF THE SHIP

The Court of Appeal held that the contract was such that it required the plaintiffs to perform perso;

rather than vicariously, but that, on the findings of the arbitrator, they remained ready and Williug. %
do so.

(Fratelli Sorrentino v. Buerger [1915] 3 K.B. 367 (C.A.).)

Following this decision, it was held in Omnium d ‘Entreprises v, Sutherland® that where an OWner
sold the chartered vessel, without retaining any rights against the purchaser relating to the
performance of the charter, he had repudiated it.

3.14 The Gencon form states that the carrier contracts “as owner” rather than that he jgi
owner, which may be an indication that the word relates merely to his role in the contract rather
than his ownership or control of the vessel; and unlike some other charters the form containg no
alternative description of “chartered” or “disponent” owner, although there will be many caseg
where that will be the true position. However, it may well be thought to be over-subtle to draw
a distinction between “as owner” and “owner”, and the better view is probably that the person
who contracts “as owner” under the Gencon form, without amendment to indicate that he is 3
chartered owner, engages that he owns or controls the vessel at the time of the contract and that
he will perform it personally rather than vicariously.

Owner’s right of transhipment

3.15 A partial exception to the duty of the shipowner to perform the chartered service in
the named vessel is the implied right of transhipment. This right arises when, after the cargo hag
been loaded, completion of the voyage in the original vessel becomes impossible as a result of
damage which could only be repaired at unreasonable expense or after unreasonable delay. In
such circumstances the master has the right, but not the duty, to tranship the cargo and carry it
to the destination in another vessel so as to earn the freight. In Kulukundis v. Norwich Union®
Greer L.J. suggested that in certain circumstances there might be a duty as well as a right te
tranship where, for example, the ori ginal vessel was close to the discharging port when the damagy
occurred, and the cargo could therefore be carried to the destination in lighters. Howevei, Goif
J. dissented from this view in The Pythia.*® If any such obligation does arise it seems ci=a’ that
it does not extend to the case where transhipment into another ocean vessel is nece ssary if the
voyage is to be completed.?’

3.16 The owner who wishes to tranship may use his own vessel or may charter in %
Whichever course he takes, the terms of the original charter relating to the cairiage of the cargo
will remain in force between the owner and charterer, and the charterer is unafiected by the terms
upon which the vessel used for transhipment may be chartered. Thus, th2 owner is entitled to
full freight on delivery, even though the transhipment vessel may have been engaged at a lower
rate of freight than the chartered freight. Equally the owner will be Liable for any loss or damage
which occurs after transhipment and which is not excepted under the terms of the original charter,
whether or not it is excepted under the terms of the charter on which the substitute ship is
engaged.’® It is a more open question whether the laytime and demurrage terms of the original
charter, which are arguably “vessel specific”, apply to the transhipment vessel. In The Christos,”

24 [1919] 1 K.B. 618. See also Société Navale de {"Ouest v. Sutherland (1920)4 L1. L, Rep. 58, above at para. 3.11.
25 [1937] 1 K.B. 1, at pp. 17—18.

26 Western Sealanes Corp. v. Unimarine S.A. (The Pythia) [1982] 2 Lloyd’s Rep. 160, 166-167.

27 See per Greer L.J. in Kulukundis at p. 19,

28 See E.G. Cornelius & Co. v. Christos Maritime (The Christos) [1995] 1 Lloyd’s Rep. 106, 110.

29 See Shipton v. Thornton (1838) 9 A. & E. 114,

30 The Bernina (1886) 12 P.D. 36.

31 [1995] | Lloyd’s Rep. 106, 110.
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ITY .20
DEADWEIGHT AND BALE CAPACITY 3.2

¢ contained an express liberty to tranship, Mance J. held that the 91131'ter terms
ly. He was assisted in this decision by the presence of a su'bgtlruﬁon clause in
4 1s likely that he would have reached the same decision in any event.

ut it seen . e y
the chartel"l;ebexpressly left open the question whether the charterparty lgyt:me and demurrage
E Ye;,g would apply after the exercise of the implied liberty to tranship.

rovisio

g The owner must decide within a reasonable time wheth_er to ?XGI‘CL‘,SC his Powell' a?f
3'1? abandon the voyage, and is liable to the charterer or cargo owner for any loss

e cur as a result of unreasonable delay.*” If the owner abandons the voyage he

e O m1ay~ th) acc;reement with the cargo owner, forward the cargo to the destination, but

o nﬁ?:zl::eel:?dois :0 as agent for the cargo owner and for his account.

in suc

continued to app

e e istincti f deadweight or

3.8 It is difficult in principle to draw any distinction between statements of : e.ad ] ngnwe

. itv. which are regarded as intermediate terms, and statements of regl.t:tfele 10 age.

bale- capaCltY,b be less common for the charterer to suffer loss as a result of a misrepresentation

e {1011 td f011n;1ge or for such a misrepresentation to go to the root of the contract, but

<ol 'reﬁl()sézrsause loss ihere would appear to be no good reason why the charterer should not
:ehz;iiged to claim damages or, in appropriate circumstances, to rescind.

Pesdwyeight’! and bale capacity”

3.19 Statements of deadweight and bale capacity are intermediate terms. Thus, in C argo
hi < “El-Yam”v. “Invotra”% Devlin J. held that a misdescription of the vessel’s bale capacity
fvc:ﬁlsd only éntitle the charterer to rescind if it was sufficient to mak{ej. a ftllliam$‘F?}ll (ilcfz;znctzz
i ad ¢ take. With re
as d and that which he had contracted to gar
between the vessel as tendere _ ? T ¥ ki et
i ity i Barker v. Windle’’ that the charterer wo
dweight capacity it has been held in ; ‘ q
f:‘:eject %he shlpp if the difference between the stated and the actual deadweight was unreasonably
al 1 to the contract.
t or such as to be of material importance :
gresa 20 Ttis a question of construction of the charter as a whole Whether a statement 011 gu?ianl:ee
of t]:;e ship’s deadweight refers only to her abstract lifting capacity, or \:{_hettl.ler Itt r:; ates ?rm;r
i é ; n
1 dc However, in the absence of some indication to the co :
capacity for the contemplated cargo. S0 lindon
it wi d i Even when it is construed as relating
it will normally be construed in the formeij sense. Ev Loy B
contemplated cargo, the owner will not be in breach if the stowage of the cargo is more broken

than he could reasonably have expected.

A charterparty provided for carriage of general merchandise at a lumpsum l1{’;‘eihghl: “owln«emt %:L;irr?ntt;z
tons deadweight . . . should the vessel no
that the vessel shall carry not less than 2,000 : ght . :
guaranteed deadweight as above any expenses from this cause '101 bf t”’;)];ne ]-?ynthe oxy?tzl;fééigczoalﬁ; 3
educti : t payment of freight”. The charterers ir :
rata reduction per ton to be made from the firs _ : : ; Ao
i i 0% arging charterparty set out the quantity
é achine rtly coal, and a marginal note of the char A .
partly railway machinery and pa ; _ . KA
i i iec C 1. In fact the charterers loade
and dimensions of the largest pieces to be carriec e
large pieces, and as a result the vessel could not take on board the 2,000 tons of cargo. The charterers

claimed the pro rata reduction of freight.

32 See Hansen v. Dunn (1906) 11 Com. Cas. 100. | ‘ Lk

33 The total internal volume of a vessel, where a register ton is 100 cu. ft. (2.83168 m”).

34 eight a ship can safely carry. ! 1) it o

35 F;:::;:‘rcm;?c;:aiily ﬁ:r {;21‘20 in bales or on pallets that does not conform to the internal ship shape.
36 [1958] 1 Lloyd’s Rep. 39.

37 (1856) 6 E. & B. 675. See also Hunter v. Fry (1819) 2 B. & Ald. 421.
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3.20 DESCRIPTION OF THE SHIP

The House of Lords held that the guarantee could not reasonably be construed as relating to any
cargo of whatever stowage factor that the charterer might choose to load, but related to a cargo of the
type which it was in the mutyal contemplation that the charterers would ship. Since the ship coulg
have carried 2,000 tons of such a cargo, the claim failed,

(MacKill v. Wright (1888) 14 App. Cas. 106.)

The Freden was voyage-chartered to load a full cargo of maize. The charter provided: “The OWnerg
guarantee the ship’s deadweight capacity to be 3,200 tons and freight to be paid on this quantity »
Because of insufficient cubic capacity the ship was unable to load more than 3,081 tons.

The Court of Appeal held that there was no breach, since the guarantee related merely to the ship’s
abstract lifting capacity. The reasoning in MacKill v. Wright (where the court had treated the guarantee

as relating to the contemplated cargo) was distinguished on the grounds of the differences in wording
of the guarantee provisions.

(Millar v. Freden [1918] 1 K.B. 611.)

A charter contained a guarantee by owners to place at the charterers® disposal a stated deadweight and
bale capacity. There was a shortfall in the vessel’s deadweight capacity for cargo as a result of the

presence on board of dunnage necessary for proper stowage of the cargo. It was held that the owners
were not liable for the shortfall,

(Thomson v. Brocklebank [1918] 1 K.B. 655.)

3.21 In MacKill v. Wright the guarantee stated that the vessel “shall carry . ..”, and the
freight was, by express agreement, to be adjusted on the amount actually carried, Millar v. Freden
may therefore be considered as expressing the general rule of construction, and its reasoning will
apply a fortiori in a case where there is also a statement or guarantee of the bale or grain capacity
of the ship. Where the charterparty contained a guarantee of both deadweight and cubic capacity,
failing which a pro rata reduction in freight was to be made, it was held that the reduction should
be made for lack of deadweight even though the charterer had loaded a measurement of cargo
to the full volume guaranteed.

3.22 In the Gencon charter the statement of the vessel’s deadweight and bale capacity relates
solely to cargo, and therefore does not fall to be reduced by any allowance for bunkers, vr.ter
or stores.® Where the charter does not indicate whether or not such an allowance is to be niade,
it has been held that an allowance should be made for bunkers, stores and for boiler fecd water,
but not for water in the boilers themselves (excluded as being part of the ship’s equiptaent). 0 A
statement of the vessel’s deadweight is sometimes coupled with one as to her dvaught. It has
been held that, where the parties contemplated that the vessel might load in fresh v ‘a1eT, a guarantee
of the vessel’s draught related to fresh water as well as salt water.¥!

“About”

3.23 In the Gencon form, the statement of the ship’s deadweight carrying capacity is
qualified by the word “about”. The standard form is also often modified so as to include a further
description of the ship including, for example, bale capacity and hatch dimensions, also similarly
qualified as “about”, If the ship, although not exactly of the stated capacity, is within the margin
of error permitted by the word “about”, there is no misrepresentation or breach of contract on
the part of the owner. In the absence of any words such as “about” the ship must comply exactly
with the description subject only to the tolerance allowed by the de minimis rule. 2

38 Societa Anonima Ungherese v. Tyset Line (1902) 8 Com. Cas. 25. Seq. quaere.
39 Cf. The Resolven (1892) 9 T.L.R. 75.

40 Soe. Miniére du Tonkin v. Sutherland & Co., unreported, 27 April 1917.

41 The Norway (No. 2) (1865) 3 Moo. P.C.(N.S.) 245.

42 See para. 6.21 and Lond. Arb. 18/06 (2006) 702 L.M.LN. 3.
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4 The margin of error which is permissible on this ground is not easy to de_scrihe in plrecise
emS.SZ Essentially the question is whether those engaged in the business of lertm.g out Shl[?Sl on
thm' and of shipping cargoes would consider that the discrepancy in question was fairly

er : 13 LY
zomprehended by the word “about”.

j ibed her as “of 2 cubic feet bale capacity”, but her
rty for the Tel Aviv described her as “of about 473,00_0 cu . > ca
A Ch?rbtzlrse::agacity was 484,015 cu. ft. Devlin J. held that even if this was a mlsdescnpu_on an_d therefore
ac];u:ach by owners, their breach was not repudiatory. He also expressed the followag'wew on the
: rning of “about™: “If I had to determine whether the margin of 1.2 per cent was within the phrase
fnf)aut‘ it might be a point on the evidence that I have had which would require some car?ful
an{;ide?ration. Prima facie, ] must say that I should have thought it was a small percentage and_mlght
. 11 have been within the phrase “about” but [counsel for the shipowner] rightly l'(?IECS upon the evidence
ow:this point. . .as showing that 1000 cu. ft. or thereabouts would be the sort of margin as a matter of
i ‘within the meani d ‘about’,”
ss so contemplated within the meaning of the wor . ' :

bu?lCI};rvo Ships “El-Yam™ v. “Invotra” [1958] 1 Lloyd’s Rep. 39, 52. See also Lond. Arb. 18/06
(2006) 702 LM.LN. 3.)4

3.25 In earlier cases concerned with deadweight capelscity, "atfout’;thas held to pe_mntr a
considerably larger margin in percentage terms. In Morris v. Liw.son, *_whcre the ship was
chartered to load a full and complete cargo “say about 1,100 tons”, a margin 01f 3‘ per cegl st
allowed. and in The Resolven,* where the ship was charteregi to carry 2.()(19 tons :)1 theria ourx.l
amarginof 5 per cent was held to be appropriate. In Dre{vfuls V. ffgrrmm. the Court o Agpei
he'd that a shortfall of 331 tons, on a declared cargo quantity Of. 10.4_150 tons approximative”,
was permissible. It is probable, however, that in larger capacity ships a smaller margin, in
wgrcentage terms, is appropriate.

Classification

3.26 In a number of nineteenth-century cases a statement in Fhe charterparty of the ship’s
classification was held to amount to a “warranty”.*’ However, it seems clear that the word
“warranty” was there used not in contrast with “condition”, but as meaning a contractua? ten;:;
rather than a mere representation. It is apparent from Ollive v. Booker and Routh v. Macl.‘!l/’[d!an
that the court envisaged that the contractual term constituted by the statement of thc{ ship’s class
was one which, if broken, would entitle the charterer to refuse to load as w¢_-31] as to claim dz}maﬁ%es,
and this view was adopted in French v. Newgass*® and by Mocatta J. mIT/re qulfomus.' A
contrary view, that the statement is not a condition, was expressed by Atkinson J. in Lorentzen
V. White > ) : -

3.27 It was held in French v. Newgass®* that a representation as to the s_hlp S clgsg relates
only to the date of the charterparty; there is no continuing warranty that s_ht? will remain in class,
or that the owner will exercise due diligence to keep her in class. The decision, although of some

43 Whete the tribunal considered that the fact that cubic capacity was readily capable of precise measurement counted
against a broad margin being allowed by the term “about”, . {
i 44 (1876) 1 C.P.D. 155. See also Rederi A/B Urania v. Zacharides (1931) 41 L1. L. Rep. 145.
45 (1892) 9 T.L.R. 75.
46 [1960] 2 Q.B. 49. ) ‘ o
4? [See]O]HivSv, Baoker (1847) | Exch. 416, 423, 424; Hurst v. Usborne (1856) 18 C.B. 144; Routh v. MacMillan
(1863) 2 H. & C. 750, 761.
- 48 [bid., n. 46.
49 (1878) 3 C.P.D. 163.
50 [1978] 1 Lloyd’s Rep. 53, 61.
51 (1942) 74 LI L. Rep. 161, 163. : I
52 (1878) 3 C.P.D. 163, approving Hurst v. Usborne (1856) 18 C.B. 144,
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3227 DESCRIPTION OF THE SHIP

antiquity, is probably not affected by any modern tendency to regard items of description ag

applying to the commencement of the chartered service rather than to the date of the charter,
Mocatta J. in The Apollonius*® while deciding that a statement of the vessel’s speed should apply
at the date of delivery, distinguished the cases concerned with classification on the grounds thgt
a ship’s class depends upon the decisions and the opinions of the classification society. If the
statement as to class took effect at any date after the date of the charter the shipowner could be
rendered in breach by the wrongful act of the classification society in withdrawing her class; for
as pointed out in French v. Newgass, a statement that the ship is classed involves no statement
that she is rightly classed, and, by parity of reasoning, the statement is not complied with b
showing that the ship’s condition is such that it merits the relevant classification, if that classifi-
cation has in fact been withdrawn. However, by analogy with the situation regarding flag and
nationality, it is submitted that there is an implied term that the owner will not deliberately cause
the ship’s classification to be withdrawn. Oil majors’ and others” approvals (e.g., RightShip) may
be treated in the same way (see below).

3.28 Some charters, such as the Asbatankvoy, contain express provisions requiring the owner
to maintain the vessel’s class throughout the charter, or to exercise due diligence to maintain her
class, and in practice, where the withdrawal of class is Justified, it will usually involve a breach
by the owner of his express or implied obligations with regard to seaworthiness.

0Oil major** approvals

3.29 “dpproved”. In the light of current market practice, blanket/continuing approvals
cannot now be obtained, and a vessel may be considered to be “approved” if an oil major has
issued a letter indicating that it considers the vessel presently acceptable or “not unacceptable”,
although not pre-approved and always subject to further vetting and approval if submitted for
any particular business.*

3.30 An approvals clause may, depending on its language, impose a continuing obligati n
in respect of approvals or amount merely to a promise at the time that it is made. In The Row.on,®
the Court of Appeal considered a clause providing: “tbook vsl approved by: bp/exxon/inkoil/
statoil/moh”. It was held that this did not impose any continuing obligation, but didizvolve a
limited degree of futurity: owners promised, as at the date of the charterparty, that, \to the best
of their knowledge, they had procured relevant approvals and knew of no facts “hat would cause
the vessel to lose the approvals during the course of the charterparty >

3.31 Where the clause says nothing in terms about the condition/state ‘of the vessel, it is
likely to be construed as imposing only documentary obligations (i.e5.c%ligations to have the
relevant approvals in place).’® A statement that the vessel has an approval may well be classified
as a condition of the contract.’® However, often these clauses set out'a specific, exclusive code
of remedies (including, for example, cancellation) that are to apply in the event that approvals
are not obtained, maintained or reinstated within specified periods.

53 [1978] 1 Lloyd’s Rep. 53.

54 Absent other indications in the charterparty or factual matrix. “oil major” is probably to be interpreted as applying
to the six established oil majors: see Dolphin Tanker SRL v. Westport Petroleum Ine. (The Savina Caylyn) [2011] 1
Lloyd’s Rep. 550. But obviously the market perception as to which companies qualify as an “oil major” may change
over time.

55 Transpetrol Maritime Services Ltd v. SJB (Marine Energy) BV (The Rowan) [2011] 2 Lloyd’s Rep. 331, paras
29-34, [2012] 1 Lloyd’s Rep. 564, paras 3-5. For further explanation of this practice, and the genesis of it, see [2011]
LM.C.L.Q. 465.

56 [2012] 1 Lloyd’s Rep. 564.

57 Paragraph 18.

58 The Rowan [2012] 1 Lloyd’s Rep. 564, paras 23-25,

59 B.S. & N. Ltd (BVI) v. Micado Shipping Ltd (Malta) (The Seaflower) [2001] Lloyd’s Rep. 341.
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CONDITION OF THE VESSEL AND HER GEAR 3.34

Flag and nationality 2 . s

The Gencon form does not provide for the flag or nationality of t‘he shlp_to be specified,

g> following case the court refused to infer from the name of the ship any term or

tetion as to her flag. However, it was held to be an implie.d term thatA the slnpowner.wﬂl

. the currency of the charterparty, change the ship’s flag if, by so doing, he substantially
Z?Tté(ilslrtllfllg value of the ship to the charterer,

a_ndi.l’lth

iti i ity wburg, was chartered for 12 months, the charter containing no statement of
{ocs Shllt)i‘og;?it;fglau;ttllj;fzﬁ;te\: ‘zibelcivcry her owners sold her, subject to charter, to _Greek interests.
i ?tr n:rs whi]e.continuing to perform the charter, claimed damages on the basis that they.had
e Challerq Ef sub-freights as a result of the ship’s change of flag. Rowlatt J., although he decided
f;gerfaiﬁ% the items of damage claimed were not substantiated, held that there had been a breach

‘ ; Aaodeny
er and that the claim succeeded in principle: o2 5 .
Of‘?[}:asr;emq to me that when parties contract for services to be rendered to the one of them by means

of a specific chattel at any rate there is an implied uuderta!(ing on_the part of the other cot[)m";l;:mr tha;
the chattel shall not be altered so as to prejudice the services w}_uch are to be rendered 'yk im ; { !
think the question here is whether the change of flag was a material matter . . . I dlo not flh{ﬂa fllt {Tra_n‘ 1:,{
held for a moment that there is no difference und‘er what flag a ship 5a:l§. The}rl aw 0 ltn.f tldg i?}w
importance, and the collateral effects of the law of the flag are 'also material. T e morale o ."1 cre
and a hundred matters, it may be, are all matters capable of being of very great importance.

(saacs v. McAllum (1921) 6 LI L. Rep. 289.)

333 An express representation in the chartemany of the ship’s flag h.as bec?n held tg
amount to a condition if it is of fundam.ental importance to the' ch_arteler. Sc‘ ru;."?‘]:m'] on
Charterparries(‘“ refers to a case in which arbitrators hcld that .the ['101'1:111121t101] of__a S‘pantl;.. 'sll_lp[;
during the Spanish-American War of 1898, was not in cgmpllance with the carrier’s o }:g:[lm,-
to nominate a “first class steamer”, since the ship was liable to capture, and that the c a (:rul
was therefore under no obligation to load her. The Court of Appeall refused to order a spe‘u}?\
case to be stated. In Behn v. Burness,®! Williams 1. e_.xpressed the view that a state:"nernt of t e
ship’s national character made in the charterparty in time of war might amount to a w‘drrzlmjry A
whereas the same statement made in time of peace might bE.: con_stmf_:d as a mere representation.
However, it is submitted that a statement of the ship’s natloqality, if made in the charterparty,
would not now be construed as a mere representation even in time of peace, and the courts would
be likely to regard the statement as an intermediate term.

Condition of the vessel and her gear

3.34 Since the implied obligation to provide a seaworthy ship is not a condition b}s.t an
intermediate term, an express provision describing the conAdi‘tion of the ship, or ﬂ?lf: capacity of
her gear,” is usually treated as having the same effect. This is to be contrasted .wnh~statem?m.5
relating to the ship’s status, such as her classiﬁcationf’_} or u_fhether §hc has major oil compd:ly
approval,** which will more readily be treated as conditions.*” By parity of reasoning a statement
in the charter that the vessel is fully insured against hull and machinery or against
P. & L. risks might be treated as a condition. An obligation on the part of the owner to keep a

60 22nd edn, p. 144, n. 26.

61 (1863)3 B. & S. 751, at p. 757.

62 See The Arianna [1987] 2 Lloyd’s Rep. 376.

63 See para. 3.26, above.

64 The Seaflower [2001] 1 Lloyd’s Rep. 341.

65 See paras 6364 of the judgment of Rix L.J. in The Seaflower.
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12A.57 DEVIATION AND DELAY

to be extended.”™* Courts have rejected claims of quasi-deviation predicated on misdeliy
if committed with criminal intent,” and in cases of negligence.? Still, the Ninth Circuit
that a carrier’s “intentional”—but not negligent or reckless—act to cause destruction of
a quasi-deviation that relieves the carrier of its package limitation.”” It appears that a ¢
the requisite intent when it has knowledge that damage is “substantially certain” to result,
the analysis hinges on the knowledge and expectations of the party or parties acting on the
behalf.*

12A.58 It is unclear precisely to what extent quasi-deviation claims can exist in cg
involving unauthorized on-deck stowage. Decisions from the Second Circuit suggest that g
] deviation is so limited and does not arise due to other misconduct.'” Yet the Second Cirey
found deviation where the carrier has issued a bill of lading that is known to misrepre

s CHAPTER 13

Freight

[clause 1 continued]

cargo at the time it is issued.'"! At least one commentator has suggested that the Second Cj , : segse S8 P paid pehta d_ehvzn?d 113
case law strictly limiting quasi-deviation to unauthorized on-deck storage is inconsistent OBr ‘“‘lzke“ quantity as indicated in Box 13 at the rate stated in s
: allowance of such claims premised on “fundamental breach.”!?? OR
] 12A.59 In Rockwell International Corp. v. M/V Incontrans Spirit,'” the Fifth Circuit
| to expand the doctrine of non-geographic deviation to void the COGSA package limitati 4. Payment of Freight 46
case of negligent overloading. The court affirmed that no act or omission on the part of the The freight to be paid in the manner preseribed in Box 14 in cash 47
constituted a deviation that would abrogate the statutory limitation. The court reasoned th without discount on delivery of the cargo at mean rate of exchange 48
pier-to-pier term of the bill of lading did not change the result, even though it gave the g gling on/day dr Guys F paymouts; e :’?wm .(;f i Aca;gg bg:’% :3
the authority to place the cargo in containers and load it upon the ship and to direct its disch z‘;gnimoa“if;’gh‘ onaccount during delivery, i required by Cap i
Cash for vessel’s ordinary disbursements at port of loading to be 52
advanced by Charterers if required at highest current rate of ex- 53
change, subject to two per cent, to cover insurance and other ex- 54
penses. 55

igeri 3 ‘meaning of freight
94 B.M.A. Indus., Ltd. v. Nigerian Star Line, Ltd., 1986 AMC 1662, 1665, 786 F.2d 90, 92 (2&.Cii. 1986) (quat

Iligan Integrated Steel Mills, Inc. v. 58. John Weyerhaeuser, 1975 AMC 33, 507 F.2d 68, 72 (2d.Cir. 1974)).

95 See B.M.A., 1986 AMC at 1664-1665, 786 F.2d at 91-92; see also C.A4. Articulos Nacicnales de Goma Gomaves
v. M/V Aragua, 1986 AMC 2087, 2093-2094, 756 F.2d 1156, 1160-1161 (5th Cir. 1985):

96 Rockwell Int'l Corp. v. M/V Incotrans, 1994 AMC 71, 74, 998 F.2d 316, 318 (5th Cir. 1993); Universal.
Tobacco Co. v. Companhia de Navegacao Maritima Netumar, 1993 AMC 2439, 2445, 993 F.2d 414, 417 (4th!
1993); Sedco, Inc. v. SS. Strathewe, 1986 AMC 2801, 2806-2807, 800 F.2d 275122 (2d Cir. 1986).

97 See Vision Air, 1999 AMC at 1183, 155 F.3d at 1175.

98 See Jindo v. Tolten, 2003 AMC 1312, 1318 (C.D. Cal. 2001).

99 See ibid. at 1318-1319.

100 See Sedco, Inc. v. SS. Strathewe, 1986 AMC 2801, 2807, 800 F.2d 27, 31 (2d Cir. 1986) (“Nonetheless, havin
accepted the doctrine, we have limited it to two situations: geographic deviation and unauthorized on-deck st
(‘quasi-deviation’).”); see also B.M.A. Indus., Ltd. v. Nigerian Star Line, Ltd., 1986 AMC 1662, 16641665, 78
i 90, 92 (2d Cir. 1986) (*Appellant suggests that we further extend the doctrine to cover instances of corrupt or CriM

misdelivery. For several reasons, we decline to do so . .. Our court repeatedly has declined to extend the doctringl
deviation on the basis of culpability or crime.”); 4#l. Coast Yacht Sales, Inc. v. M/V Leon, 2003 AMC 1871, 1876 (D: 3
Md. 2003) (unreasonable deviation is limited to geographic deviation and unauthorized on-deck stowage). S

101 See Mitsui Marine Fire & Ins. Co. v. Direct Container Line, Inc., 2002 AMC 190, 194-196, 119 F. Supp. &
412, 415-417 (S.D.N.Y. 2000); Berisford Metals Corp. v. S/S Salvador, 1986 AMC 874, 779 F.2d 841, 846 (2d
1985) (“Although we have declined to extend full liability in some contexts that have been likened to deviation: | [}
: ‘quasi-deviations’ in a voyage, we have steadfastly adhered to . . . the proposition that the $500 per package limitatiof M0 |
of liability may not be invoked by a carrier that has issued an on board bill of lading erroneously representing that g0
were loaded aboard its ship, regardless whether or not the carrier acted fraudulently.” (citations omitted)).

102 See Mary Pace Livingstone, Comment, Has the Deviation Doctrine Deviated Unreasonably?, 26 Tul Matks
321, 351-352 (2001).

103 1994 AMC 71 (5th Cir. 1993).

3.1 Freight is the remuneration payable for the carriage of the cargo. The law on the subject
developed in relation to the carriage of goods by sea, but many aspects of it have since been
plied in relation to all forms of carriage' and to cases where a freight forwarder organises
arriage.”

13.2 In order to earn freight, the shipowner must, unless otherwise agreed, carry the cargo
0 the destination provided for in the charterparty and be ready to deliver it there.? If he fails to
ver any cargo, no freight is payable; if he delivers part of the cargo loaded, it is payable only
on the part delivered. The principle was stated by Willes J. as follows:

I“ .. the true test of the right to freight is the question whether the service in respect of which the freight
‘was contracted to be paid has been substantially performed; and according to the law of England, as
arule, freight is earned by the carriage and arrival of the goods ready to be delivered to the merchant,
though they may be in a damaged state when they arrive. If the shipowner fails to carry the goods for
~ the merchant to the destined port, the freight is not earned. If he carries part, but not the whole, no
freight is payable in respect of the part not carried, and freight is payable in respect of the part carried
|

| United Carriers v. Heritage Food Group [1995] 2 Lloyd’s Rep. 269.

2 Britannia Distribution v. Factor Pace [1998] 2 Lloyd’s Rep. 420. #
- 3 See foran example of the strictness of the principle where the parties agreed a “freight deemed earned” provision,
Lond. Arb. 22/91 (LM.LN. 316).
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13.2 FREIGHT

QUANTITY OF CARGO ON WHICH FREIGHT IS PAYABLE 13.9

unless the charterparty makes the carriage of the whole a condition precedent to the earning of,
freight—a case which has not within our experience arisen in practice . . . -

of freight has been earned on cargo lost or destroyed on the voyage, at any rate where the
: W88 i shipped in bulk.
(Dakin v. Oxley (1864) 15 C.B. (N.S.) 646, per Willes J. at pp. 664-665.) ' |

hartered to carry a cargo of oil in bulk under a c|hartcrparty on the Exxonvoy 196.9
.l g %}?ﬁﬁ ;Vraosv(i:ded: “Freight ;E;ll be computed on intake quantity . . . as shm_m on the lnsgc{:.tor s
b v te of Inspection. Payment of freight shall be made by Charterer without discount upon delivery
‘-c.emﬁca t destination.” The vessel stranded on the voyage and about 52,000 tons of cargo were lost.
B ers contended that the provisions of the charter related only to the place of measurement,
"-I-‘he CPmeltﬂ affect the common law that freight was not earned on lost cargo, and therefore that they
e le to pay freight on the quantity delivered, grossed up by 0.5 per cent (to cover ordinary
d by evaporation and clingage) in order to arrive at the intaken quantity of the cargo

13.3 Under the printed terms of the Gencon charterparty the common law rules as to 4
earning of freight are modified by the provision in clause 4 for an advance of cash at the loag
port, and they may be modified more extensively, depending upon the way in which Box
completed. In addition, the printed terms are frequently varied by special provisions whic
the question when freight has been earned. These matters are discussed later in this chapter | :

were only liab

Th £ hich freigh bI | e
e quantity of cargo on which freight is payable 3 1 ; .
S ; PRUREY . églxl)\;e;:ﬁlson J. and the Court of Appeal held that freight was payable on the entire quantity loaded.

i indi i ight was payable should

; i £ the charter indicated that the amount of cargo on which freight

" 'i‘;he _pro;;?;(;l:isgn loading and there were no provisions for remeasurement or adjustment at the port

wi of--gjs:;arge. The amount of freight was therefore fixed on loading, although it was not payable until

: de]g:gt‘lntemarional Petroleum Co. v. Seabridge Shipping (The Metula) [1977] 2 Lloyd’s Rep. 436,
~ [1978] 2 Lloyd’s Rep. 5.)

13.4 The Gencon form allows the parties to select whether freight is payable on th
“delivered” or on the “intaken” quantity. However, the effect of either provision is ambig
because there are two distinct reasons why delivered and intaken quantities may differ. First.
goods may, without any loss or destruction on the voyage, lose or gain weight or volume
result of variations in moisture or temperature, or other causes, and the parties may the
wish to stipulate the time at which the cargo is to be measured for the purpose of calculati
freight. Secondly, the whole or some part of the cargo loaded may be lost or destroyed on
voyage, for example, by being washed overboard, or by theft or seizure, and the parties m
wish to stipulate whether freight is payable on such cargo. It is open to the parties to make differ
stipulations with regard to each of these two matters, and some charters provide that, for |
purpose of calculating freight, the goods shall be measured on shipment but that freight shall g
be payable on goods which are lost during the voyage.* However, the freight calcul
provisions of the Gencon charter do not expressly state whether they are referring to the
of measurement of the cargo or the cargo on which freight is payable, or both.

13.5 Whereas it is clear that, in the absence of agreement to the contrary, freight is not payal
on goods which are lost during the voyage and not delivered, the common law rule with reg
to goods which alter in weight or volume during the voyage is unclear. In Dakin v. Oxley® W\l
J. expressed the view that freight was payable on the intaken measure “because that is what
contract refers to”, but this view has not been universally accepted.

% it is always a question of construction of the particular.terms of the contract
"Zr a%?gi:?;; that freight i:l to be calculated on intaken guantity displaces the commor;
ulc. so as to entitle the shipowner to freight on goods acmdental}y lost on the voyage_.co
: tha.r‘it relates solely to the time and place of measurement. Thus, in Lonq’on Tr.ar;?port bf.
schmann® the charter provided for carriage of a cargo of bagged sugar, with freig tl_paya ‘}
t the rate of 10s. 6d. per ton, gross weight shipped, payable on right and true dehnsarg 0
cargo . . .” The Court of Appeal held that freight was not payab.le on ‘pags which had been
ned. This decision was doubted in The Metula, bu.t may be d'IStIIlgU,lShed f}‘om that‘ casz
he ground that the cargo was shipped in bags, s0 thgt it was po_smb_le to ascertain thc_: f;hlplpe

ht of the cargo delivered. Where cargo is shipped in bulk, this Wlll normally be di gut (flr
mnossible. Nevertheless, where Box 13 is completed so as to p1;ov1de for payment for [relg (';
on inta quantity, the likelihood is that the court would be inclined to follmfv T h_e Metula a;l
hold that this provision governed both the place of measurement and the 11ab111_ty t(Zl Pa);J ?;
ods lost on the voyage, and would adopt this approach \ivhethe‘r the cargo was shippe Im bu
or not, unless there was some provision in the charter which pointed to a differgn’t conclusion.
13.8 Even in such a case as The Metula it is necessary tl_lat some Cargo in excess of an
nt which is commercially insignificant be delivered if freight on .the mtakcn.welght is I:)i
ome payable, since if no cargo is delivered the time for payment will never arrive. I.t wou
aﬂlerwise if the charter provided that freight should be deemed earned at an earlier date,
ough not payable until delivery or after delivery.’

A charter provided that freight should be payable at “75s. per ton of 50 cubic feet Aelivered”, Cot
was shipped in compressed bales which expanded after discharge from the ship, tut before deliv
to the consignee.

The Exchequer Chamber held that the clause was directed to the cargo hv-“ei>tence to which frei
was to be paid, not to the time of measurement, and therefore that it dis’ not displace the “rule”
freight was to be calculated and paid on the amount which was put ol bedrd, carried throughout
voyage and delivered to the consignee.

(Buckle v. Knoop (1867) L.R. 2 Exch. 125, 333, applying Gibson v. Sturge (1855) 10 Exch. 6 22)

w

“Freight on delivered quantity”
m—l
bt

However, in both Gibson v. Sturge and Buckle v. Knoop the result would have been the same if

the intaken measure had been adopted, and there is no reported case in which the point has arisen

directly for decision 139 Where Box 13 provides that freight should be payable on delivered quantity it is again

%E stion of construction of the charter as a whole whether this stipulation refers to the time of

: ich freight is payable, or both.
“Freight on intaken quantity” ‘measurement or the goods upon whic ght is pay

13.6 If the parties stipulate simply that freight is payable on intaken quantity, such &

Green bark was shipped from Penang to London under a bill of lading which stipulated that freight
provision will probably govern both the place of measurement of the cargo and the question

. should be paid at “£3 per ton, nett weight delivered”. During the voyage the bark dried out and lost
- Weight,

-

4 See, e.g., Spaight v. Farnworth (1880) 5 Q.B.D. 115, where freight was payable on “intake measure of quantity
delivered”.

- 6 (1904) 90 L.T. 132.
5 (1864) 15 C.B.(N.S.) 646.

7 See Vagres Compania Maritima v. Nissho-Iwai American Corp. (The Karin Vatis) [1988] 2 Lloyd’s Rep. 330.
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13.9 FREIGHT

It was held that the freight clause governed the time and place of measurement as well as th

on which freight was to be paid, with the result that freight was payable on the dried-out weigh
destination.

(Coulthurst v. Sweet (1866) L.R. 1 C.P. 649; but in Buckle v. Knoop (1867) L.R. 2 Exch. 333
above), where the change in measurement occurred between discharge and delivery, it was held
a provision that freight should be paid at “75s. per ton of 50 cubic feet delivered” was not clear gp
to govern the place of measurement as well as the cargo on which freight was payable.)

Other stipulations: conclusive evidence

13.10  When the charterparty, or the bill of lading, contains no provision that the bill of
shall be conclusive evidence of the quantity shipped it is in general open to either party to shg
that the quantity stated in the bill of lading is incorrect.® However, the bill of lading is p
Jacie evidence of the shipment of the goods as described therein, both at common law, and ung
Article III rule 4 of the Hague-Visby Rules, where they apply, and in certain circumstances
bill of lading may create an estoppel.’

13.11 Tt is sometimes stipulated that the bill of lading shall be conclusive evidence o
quantity shipped, and such a stipulation will be given full effect for the purpose of calcula
freight. Where the bill of lading refers not only to the quantity, but also to the weight or measy

of the goods, the effect of such a clause will be to make the bill of lading conclusive evid
of all such matters.

I

The Pocahontas carried a cargo of deals and other timber under a charter which provided that freig
was payable “. . . on the intake measure of the quantity delivered as ascertained at port of disch ary
- . . Bills of lading to be conclusive evidence against the owners as establishing quantity delivered,
the ship . . .” The bill of lading acknowledged receipt of 39,104 deals and of various quantities of ofh
types of timber, and stated the total measurement of each type. There was a short delivery of de.
and an over-delivery of other types of wood, in circumstances which indicated that the full (il
lading quantity of deals had never been shipped and more than the bill of lading quantity of sl
goods had been shipped. The shipowner claimed full freight on the bill of lading measures

The Court of Appeal held that the freight on the deals was to be calculated on the bili of ladin
measure reduced in proportion to the short delivery, and the freight on the other picces was to |
calculated on the bill of lading measure, since the bill of lading was conclusive of ibe measure of
type.

(Mediterranean & New York SS. Co. v. Mackay [1903] 1 K.B. 297.)

13.12  Similarly, where freight is payable on “invoiced quantity. as per bill of lading”, the
bill of lading is conclusive and such a stipulation is not affected by a provision in the bill of
lading “quantity and quality unknown™.'® It may be therefore that a “quantity and weight
unknown” bill of lading is effective for the ascertainment of freight which is referable to the bill’
of lading quantity, even if not for the purposes of proving the shipment of a specific quantity of
weight of goods. This is not necessarily surprising because a master will sign a “quantity weight
unknown” bill of lading in order to protect the shipowner from a claim for short delivery when:
the bill of lading figure is greater than the true loaded figure, but such a greater figure could"
only increase the freight payable and if a shipper/charterer is willing to present a bill of Iz m'

8 See Mclean v. Fleming (1871) L.R. 2 Sc. & Div. 128. u
9 But ¢f. where it is marked “quantity, weight unknown”, it is not evidence of the loading of any quantity or weight
atall: The Arlas [1996] 1 Lloyd’s Rep. 642; The Mata K [1998] 2 Lloyd’s Rep. 614. !
10 See Tully v. Terry (1873) L.R. 8 C.P. 679 (but contrast Red. Gustav Erikson v. Ismail (The Herroe and Askoe/"
[1986] 2 Lloyd’s Rep. 281), where, in the context of a claim for short delivery, the printed words “quantity unknown=
in the bill of lading were held to render a conclusive evidence clause, to be incorporated from a charterparty, ineffectual-
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.0 an inflated loaded quantity on it, he must be taken to accept the incrc?ased freight liability.
.' arties may agree that freight is payable on the quantity stated in a parhcula; document (g. 2.,
ptoms declaration), in which case the quantity stated in that document will be conclusive,

- if erroneous. !

"e rate of freight

" 1313 Freight is normally agreed to be calculated by reference to the weight or volume of

2 soods, or sometimes by reference to the number of units shipped. In csrtain tradgs, freights
; ;Eustomarily fixed by reference to published scales, such as “Wgrldscale (Worldwide Tanker
:i?bminal Freight Scale) or “Intascale” (International Tanker Nominal Scale).

'43.14 When the parties agree that freight is to be calculated by reference to a published
é},‘ale which is periodically revised, they will normally be taken to have agreed to incorporate all

‘evisions and amendments to the scale current at the time when freight becomes payable. This

will be so even if the charter does not expressly stipulate that f‘re_ight is to be calculated by the
@e wag amended from time to time”.'? It is otherwise, however, if the terms of the chaﬂerpart);
make it clear that the parties did not intend to incorporate amendments made after the date o
i 13
gﬁl'?gl.alufmr Where the parties agree that all freight shall be fixed by reference to the scale_ “zlis
amezie0”, all current additions to the scale will be 'mcorporatad, even though they are entlre}y
»ay piovisions of the scale and not simply alterations of rates. When amendmcnt.s to }Eh'e scale
\;:., incorporated, the amendments will usually bg held to apply in accordagce with their mﬁ;ﬁ
terms. Thus, where the charter provided that freight shou.ld I?e calcfu]ated in accordance wi
Worldscale and any amendments thereto, it was held that_ this did not incorporate an arqeqdment,
which had come into force before the date on which freight was Payable,. butl ;wluclg in its ﬁ“iz
gms, applied only to voyages which commenced after the date in question. It has be;:n ;.
that, where freight is calculated by reference to Worldscale, th.e freight is not to be esca atel in
accordance with the bunker indices in Worldscale, unless there is an express agreement or a clear
implicati that effect.’®
gﬂ%??gonstgme charters provide for freight rates which vary according to_ the route used. Fol;
instances of the operation of such clauses see The Seiko Maru'” and Achille Lauro v. Total
1 clause).
(Suf;.f‘?m;f no rate) of freight is stipulated in the charter or in any separate agreement, the_ charterer
must pay a reasonable rate of freight, unless the c:irc:umst_anccsI fre such as to give H}Sle to ﬂ:ie
inference that the parties intended the carriage to be gratuitous. The mere fact t.hat ; e goods
shipped may, in certain events, become the property of the shipowner will not of itself give rise
to such an inference.?

11 Lond. Arb. 8/07.

12 Mitsui OSK v. Agip [1978] 1 Lloyd’s Rep. 263.

13 The Mersin [1973] 1 Lloyd’s Rep. 532.

14 The Seiko Maru [1970] 2 Lloyd’s Rep. 235.

15 The Yoho Maru [1973] 1 Lloyd’s Rep. 409.

16 The Maritsa [1979] | Lloyd’s Rep. 581.

17 [1970] 2 Lloyd’s Rep. 235.

18 ’s Rep. 65. : f

19 [Il'hgeﬁg}rfug(gjgshr (lp903) 8 Com. Cas. 171, and see the Supply of Goods ar’ld Services Act 1982, . 15.1At;?p]1<zg
i BP Oil International Ltd v. Target Shipping Lid (The Target) [2012] 2 Lloyd’s Rep. 245, para.162, in relation
Overage freight; reversed on other grounds [2013] 1 Lloyd’s Rep. 561.
20 Gumm v. Tyrie (1865) 6 B. & S. 298,
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13.18 FREIGHT
Overage freight r

13.18 Questions may arise as to whether freight is payable, and if so at what rate, on | :
quantity of cargo additional to a specified minimum quantity (the “overage”). Parties sometip
agree that no overage freight is payable or that overage is payable at some percentage (Oﬁei ‘
per cent) of the freight rate. However, in The Target*' the Court of Appeal held (disagn
with Andrew Smith J.) that the parties had expressly provided that a specified freight rate app
to all the cargo, both the stated minimum and the excess over that minimum. If charterers
to avoid this result, they should ensure that the charter includes clear words to indicate wha
intended in relation to overage.

Lumpsum freight

13.19 Many charterparties provide that the freight, instead of being payable at an agr
rate on the quantity of goods shipped or delivered shall be an overall fixed sum. Such a s
a “lump freight” or “lumpsum freight”, and has been described as not being freight properly
called, but “more properly a sum in the nature of a rent to be paid for the use and hire of h
vessel on the agreed voyage(s)”.> However, Thomas v. Harrowing SS. Co.** shows that
comparison with rent or hire will not be taken too far, and, under most provisions for lump;
freight, the substance of the contract remains the carriage of goods rather than the making availal
of the vessel.

Lumpsum freight where no cargo is shipped or delivered

1320 Where lumpsum freight is earned and payable on delivery and no goods are delive
nothing is payable, since the event upon which payment becomes due has not occurred
However, the charter may provide that freight shall be earned or deemed earned irrespectiva af.
delivery and it may then be recovered where delivery becomes impossible, for example, dfer
the sinking of the vessel.2s Equally, in the absence of provision to the contrary, lumps:un ireigl
will not be payable if no cargo is shipped, the substance of the contract being the. car-iage
goods, and the freight being the remuneration for that service. When the non-shigment resu
from the fault of the charterer, the shipowner, being unable to perform the contract and
freight without the co-operation of the charterer, would in practice have no chaice but to term
the contract and claim damages for the charterer’s breach.? ‘

Lumpsum freight when cargo is short-shipped or when some ca:go is lost

13.21 It was held in The Norway?” and Merchant Shipping v. Armitage®® that where thes
charter provides for lumpsum freight, payable on delivery, the entire freight is payable evenif
part of the cargo is lost or disposed of before arrival at destination. In those cases the cargo was
lost by excepted perils, and certain of the judgments lay considerable stress on this feature, as i
to suggest that the position would be different if the loss was caused by a breach of contract 0¥

21 BP Oil International Ltd v. Target Shipping Ltd (The Target) [2013] 1 Lloyd’s Rep. 561. e

22 Knight-Bruce L.J. in The Owners of the Norway v. Ashburner (The Norway) (No. 2) (1865) 3 Moo. p_C_(N.Sa(
245. See also Merchant Shipping Co. v. Armitage (1873) LR. 9 Q.B. 99, 107, per Lord Coleridge C.J.

23 [1915] A.C. 58; see below para. 13.24.

24 See per Bramwell B. in Merchant Shipping v. Armitage (1873) L.R. 9 Q.B. 99, at p. 111.

25 Vagres Compania Maritima v. Nissho-lwai American Corp. (The Karin Vatis) [1988] 2 Lloyd’s Rep. 330.

26 See paras 21.92 ef seq.

27 The Owners of the Norway v. Ashburner (The Norway) (No. 2) (1865) 3 Moo. P.C. 254. .

28 (1873) L.R. 9 Q.B. 99, following The Norway and Robinson v. Knights (1873) L.R. 8 C.P. 465.
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owner.? However, on principle this should not affect the matter; the charterer will have a
m to damages, but the rule against set-off prevents him from setting up this claim in reduction
e freight.3° Moreover, since there seems to be no basis for apportioning lumpsum freight
part of the cargo is not delivered, the only alternative to allowing full recovery would be
»ld that no freight at all is recoverable, a clearly unreasonable result.’!
22 The charterparty in Merchant Shipping Co. v. Armitage also contained a provision
the freights reserved by the bills of lading were less than the lumpsum freight, the difference
to be paid to the master before leaving the loading port and it was argued that this provision
s exhaustive of the shipowner’s rights, and showed that the shipowner was otherwise taking
we risk of bill of lading freight not being payable in full by reason of a loss of cargo on the
yoyage- However, the court rejected the argument, holding that the provision was for the purpose

" fsecurity only. It is therefore clear that any similar argument based on clause 9 of the Gencon

form would also fail.

~ 1323 Just as the shipowner is entitled to full lumpsum freight if part of the cargo is not
delivered, he is equally entitled to the full freight if part of the cargo is not shipped, even where
she short-shipment results from fault on the part of the shipowner. As with short delivery, the
charterer will have a claim for damages in respect of such fault, if actionable, but cannot set up

 this claim in reduction or extinction of his liability for freight.

The Blena was chartered at a lumpsum freight for the carriage of livestock upon terms that the floor
snace of the holds was 4,757 sq. ft. and that the holds were to be fit to receive livestock to the satisfaction
0. a veterinary surgeon, At the loading port, the veterinary surgeon was not satisfied with the ventilation
and restricted the available fioor area to 3,364 sq. ft., so that the charterers were unable to load a full
cargo of livestock. They claimed to deduct their loss from the freight payable.

Steyn J. held that the shipowners were entitled to their full freight and the charterers were not entitled
. to make any deduction, even though the shipowners’ breach manifested itself before loading even
~ began.

(Elena Shipping v. Aidenfield (The Elena) [1986] 1 Lloyd’s Rep. 425. See also Rifchie v. Atkinson
(1808) 10 East. 295, Seeger v. Duthie (1860) 8 C.B.(N.S.) 45 and Pust v. Dowie (1864) 5B. & S.20.)

el

Freight on transhipment

" 1324 When the shipowner exercises his right of transhipment, he is entitled to freight for
completing the voyage and delivering the cargo in the substituted ship, or by another means of
fransport, on the same basis as if he had delivered it in the chartered ship. The fact that the charter
contains a provision for lump freight does not deprive the shipowner of his right to freight on
transhipment.

The Ethelwalda was chartered to carry a cargo of pit props from Finland to Port Talbot and to deliver
the cargo on being paid a lumpsum freight of £1,600. While waiting to enter Port Talbot she was
driven ashore by perils of the seas. Most of her cargo was washed up and was collected by local agents
and taken in carts to the port. The shipowner claimed, on the authority of The Norway and Merchant
Shipping Co. v. Armitage, that, having delivered such of the cargo as was not lost by excepted perils,
he was entitled to the full lumpsum.

[}

29 See in particular per Lord Coleridge at (1873) L.R. 9 Q.B. at p. 107. Contrast Lord Lindley in Williams v. Canton
Insurance [1901] A.C. 462, 473.
Repm See below, paras 13.22 et seq. The rule was held to apply to lumpsum freight in The Elena [1986] 1 Lloyd’s
Rep. 425,
~ 31 See the judgment of Bramwell B. in Merchant Shipping v. Armitage at pp. 1 10-111. As to the non-apportionability
ghﬁpm freight see also Pust v. Dowie (1864) 5 B. & S. 20; Blanchet v. Powell’s Llantivit Collieries (1874) L.R. 9
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13.24

: DES” 13.29
OR DELIVERY SHORT OF DESTINATION :
FREIGHT PRO RATA FREIGHT F
: ituati ioht i ble
i i i ed.*® The situation where freight is paya |

The charterer raised two defences to the claim, The first was that the cargo had not been car «tination, an agreement to pay freight can be Cinif:err s e Lo e S el

the port of delivery by the shipowner, but by a combination of wind and waves, and the act of ivery and the charterer refuses to accept delivery
party. The argument was rejected, on the grounds that the local agent was acti

3 ter.'m
by transhipment.

The second defence was that, since a charter for lumpsum freight was in effect a contract i
use of the named vessel on the voyage, it was an essential feature of the contract that the n ik I age has been performed an
i y agnd therefore it was not open to the shipowner to eamamﬁ;e:i 27 There is no general rule that when only part of the voyag P

ta freight for delivery short of destination

p ezt ) i i able.
jected this argument, : ods have been delivered short of their destination a plrc'portlon Otiteheof;filsg?; lt;;l 5;{)11 of
grounds that “the substance of the contract is the carriage of the cargo and the ship is the j el filles J. said in Dakin v. Oxley,¥ ““lf the shipowner 'fal E; to c:alTyS a fovision o bl
by means of which the cargo is carried, and considerations relating to the ship are subordinage g ation the freight is not earned”. Unless the charter itself contains a p
considerations relating to the cargo” (per Viscount Haldane L.C.). 2

i intai i ta freight must show that the
i er who wishes to maintain a claim for pro ra mus
e g it i - P s:;?:zg into a fresh contract*? whereby a propomon‘of th&? freight is payab_le. "Il"’ns
” ha;cct may be express or implied, but the circumstances in which a contract is imp lw:[e
wrl;e:ause if the shipowner abandons the voyage,* or if he is unable or gnmltl_ltrllg dtot go::; ii )
E ds owner is entitle
; lay as would frustrate the adventure, the. £00 :
B i d his t of the goods** or the proceeds o
terminates, and his receipt o g :
sm at the place where the voyage : e
i to the inference that he has agreed to pay p freig
e d cis illi lete the carriage to destination,
i hipowner is ready and willing to comple .
et i i h o owner requests delivery
er 1 i hipment if necessary, but the carg
her in the same ship or by trans : o it
iti i plete the voyage,
frefuge, or makes it impossible for the shipowner
, %;JE:;R ciordisgharge a salvor’s lien with the result tha‘t th.e goods are spld the;e, the ‘:;siuta;
prciusifn is that the cargo owner has simply waived his right to have the goods carri
Gt gt ight in full 4
sstination, and is liable for freight in fp ; _ o
?r;;s Nevertheless, there are some instances, typically Wl;etf the 2}:11513:1‘:;2?023;:;?;:;1 is
oon e but the cargo owner’s acceptance of the goods :
%‘My.'@ml)l]etiathe \:(})n}éfrleg an agreement has been implied.*” Since the liability arises unden}'l a ﬂiiresh
!‘E; “.:cto urlllorrrz;lly between the shipowner and the goods owner, it is queshgnab]e whe erta
ﬁhartere,r who does not participate in the making of that contract would be liable for pro rata
ﬁﬂght i 1 delivery. There seems to be no
4 B Te?rn'ef o fr L?rllil; :ﬁg ;?ct: fa:;nfreightrgecomes payable should
ason in principle why a fresh agreemen ekl
)t i i ight i d or payable at an earlier stage. .
come into existence when freight is earned : ¥ e
would, i therwise payable, and it is difficul :
w many cases, operate to reduce the freight o :
msﬁncesﬁn which,p if the parties have not made an express agreement, it would be appropriate

to infer one.*8
—

Fault of the charterer preventing the earning of freight

13.25 The charterer, by a breach of the charter, may prevent the owner from earning
freight, or any freight, for example by failing to load a full and complete cargo,?? or any
failing to make a valid nomination of a discharging port** where freight is earned and pay,
on delivery there, or failing to present bills of lading when frei

, or that his conduct amounted to a waiver of the own
obligation to complete the voyage.’ Later authorities,” however, have tended to hold that

proper entitlement in such cases is damages rather than freight, and in such a case the shipo
will be entitled to damages assessed upon usual principles.?? It follows that, where the oy
has no opportunity of mitigating his loss, the damages will be equal to the full amount of
freight.*® Where the charterer’s breach, although it prevents the owner from performing the ¢k«
in the contemplated manner, does not prevent the occurrence of the event upon which fiert
earned, the owner is entitled to freight as such, and not merely to damages. For exanmple, un
a charter which provides for freight to be earned on shipment, if the charterer refuses to ship an
goods the owner’s claim is for damages rather than freight, but if, after shipment, the cha

refuses to nominate a discharging port, the owner is entitled to freight as such, sivice he has a
earned it,

13.26 The owner is entitled to the

full freight if the cargo owner requezts and obtains delive
at an intermediate port. The shipown

er being otherwise willing an? &hie to carry the goods f

'y 39 The Soblomsten (1886) LR. 1 A. & E. 293. In certain circumstances the correct inference might be that there
e NS A
was an agreement to pay pro rata freight: see paras 13.27 ef seq.
40 Below, paras 13.73 et seq. 5
" S.) 646 at 664. i) e ‘ bl
» i :; (31(383642;,-1}215(;&?1'118]-) in Appleby v. Myers (1867) L.R. 2 C.P. 651, 661. It is posmblfgtshs]t 3n‘:cl)lm£: ;as;:}afgfan
Eouidhe baied on restitutionary principles, but see Proc!;:rh& Ga.;:l);’]e V;;g;;’:fr‘g;- cC dr::?;clontmvertible ko, 1
illy i i s has
Allustration of the problems of proving that the carriage of the goo
e - oy - see Bradley v. Newsom [1919] A.C. 16.
pemoﬁlli;nzo; gé:ﬁ?::dﬁgqt:;f ::;szgt::etci{ ll:iirilfm v 43 See The Cito (1887) 7 PD 5. As to what consﬁ:luul:as Sba;rgonment see Bradle)
e [1988] 1 W.L.R. 587) there appears to be no recent reported 44 Asin Memm'fe v. Britannia Iﬁ(gx?rlk; ;;Sg)w %0’ h}oppe.r o Bt T BT
case where it has been applied where the issue is whether a carrier is entitled to freight or damages, and it seems unl :(55 gee Vigerb{_,;g,é V. S:‘jfman ( ’
; it, particularly where the carrier is able substantially to mitigate his loss, How ¢ ' ee para. 13.26, a ; 209 Mitchell v: Darthez (1836) 2 Bing: NG 555,
s e s s T. “' :; %}:;:’};\V' fa(;: t(nl St?egL(la 1(;::: t;;vheré it has been contended that pre-earned freight ?’ouéd b659rgd::21:3revﬁ:;:
delivery is takegi‘hon of destination. The point was not raised in The Leﬁks:)m”[l‘}'w] 2 Lluty 5 Cee[i. deli;e;—y e
Were difficulties in completing the voyage followed by a “without prejudice” agreement to accep
destination.

32 See Chapter 54 on deadfreight.

33 Akt. Olivebank v. Dansk Svovisyre Fabrik (The Springbank) [1919] 2 K.B. 162.
34 Oriental SS. Co. v. Tylor [1893] 2 Q.B. 518.

35 See Cargo ex Galam (1863) 2 Moo. P.C.(N.S.): The Soblomsten (1886) LR. | A. & E. 293. In the latter
the cargo owner’s failure to discharge a salvor’s lien resulted ina s

to which see Time Charters, paras 25.46 et seq.

36 See the cases cited in nn. 33 and 34 above, and para. 13.106, below
37 See Chapter 21.

38 As was the case in The Springbank and Oriental SS. Co. v. Tylor (above nn, 33 and 34),
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NATURE OF THE RIGHTS DERIVED FROM THE CANCELLING CLAUSE 19.6

. The Divisional Court (Lord Coleridge C.J., Matthew J. and A. L. Smith I.) held that the charterers

were entitled to cancel. The reasoning of the court was summarised by A. L. Smith J. as follows®:

" “The shipowner does not contract to get there by a certain day, but says: ‘If I do not get there you
may cancel.” It is an absolute engagement that if the vessel does not get there the charterers may cancel.”

CHAPTER 19 '~ (Smith v. Dart & Son (1884) 14 Q.B.D. 105.)

Whilst a cancelling clause does not, of itself, import any absolute promise by the owner

the vessel will be ready by the stipulated date, the owner may be under a more qualified

tion, either

Cancelling Clause

(1) to use reasonable diligence to present the vessel in a fit condition by the cancelling date,

10. Cancelling Clause 120 o
Should the vessel not be ready to load (whether in berth or not) on 2 ' (2) to commence the approach voyage by such time as the ship, proceeding normally, will
or before the date indicated in Box. 19, Charterers ha\.fc the option 122 B nd Be Tan dy to load by the cancelling date.
of cancelling this contract, such option to be declared, if demancifed, Ei 1
™ ? i adin,
;t‘:‘:::‘tiﬁ: iﬁs:f?:d:z;:‘?iﬁiﬁfi?r:‘gl:gtepg:t;;‘?misg 125 e and other potential obligations of the owner with regard to the date of arrival and readiness
Charterers to be informed as soon as possible, and if the vessel is 126 the vessel are discussed elsewhere.* The existence of the right to cancel, whether or not it is
delayed for more than 10 days after the day she is stated to be 127 eised, does not deprive the charterer of the right to claim damages if he can establish that
expected ready to load, Charterers have the option of cancelling this 128 s vessel’s failure to arrive by the cancelling date was the result of a breach by the owner of
contract, unless a cancelling date has been agreed upon. 129 of those obligations.
19.4 ifthe charterer does not exercise the option to cancel the charter remains in full effect,
_ y Cl both parties. The charterer remains bound to provide a cargo and to load it within
a avlays, failing which he will be liable for demurrage and damages in the ordinary way.
T s, in The Nikmary,” where the vessel missed her cancelling date in circumstances which
] 0 lved no breach of contract on the part of the owner, the charterer, who had not exercised the
Nature of the rights derived from the cancelling clause & to cancel, was held iiabl.e for demurrage even though hi_s failure to load \ivithin the laydays
. : \& attributable to the late arrival of the vessel. The result might have been different if the late
19.1 The cancelling clause gives the charterer an express contractual right to termrm

aj had resulted from a breach by the owner, because the charterer would have been able to
nd the demurrage claim on the ground that the delay was caused by fault on the part of the
er.t

the charterparty if the vessel is not ready in accordanc:t'a wit.h the requiremen_ts _of the ch
by a particular named date or time. This contractual r{ght is separate and c!lstmctLﬁ'
other rights a party may have to terminate the charter; “it does not destroy a ng}jt which

in either party to terminate a contract if an event has happened which frustrates fiic comm

adventure . . .”! 1
19.2 The charterer’s right to terminate does not depend on any breati by the owner.

lation of consecutive voyage charters

9.5 Where a vessel is chartered for consecutive voyages, it is a question of construction
e charter whether a cancelling clause permits the cancellation of the whole charter or just

Next the cancelling clause. Its effect is that, although there may hayvsheen no breach by the B o i e

nevertheless the charterers are, for their own protection, entitled to .,;n:cl if the vessel is not deli
in a proper condition by the cancelling date. That is the sole effect.

- 2mode of exercise of the charterer’s option
Therefore, it is irrelevant to the operation of the clause that the vessel is prevented from meet . i h f % : . .
the cancelling date by an excepted peril. 196 Like options in other areas of the law, the option to cancel must be exercised strictly
ordance with its terms and within time limits specified.® Once the right of cancellation has
The vessel was chartered to a load port at three safe places and then to proceed to London a:nd d
with perils of the seas always excepted. The cancelling clause gave the charterers an option to ¢a
if the vessel was not at the first loading port in free pratique and ready to load by 15 December
She arrived off the first loading port, Burriana, on 13 December but could not enter the port 0}]'1 3
free pratique because of heavy weather until 17 December. The charterers meanwhile cance

charter on 16 December. The jury found that Burriana was a safe loading place.

3 (1884) 14 Q.B.D. 105 at p. 110.

See Chapter 4 (especially, with regard to the relevance of the cancelling date), and the discussion of the doctrine
ges in Chapter 11.

Triton Navigation v. Vitol (The Nikmary) [2004] 1 Lloyd’s Rep. 55.

See Chapter 16.

1 dmbatielos v. Grace Brothers (1922) 13 LL. L. Rep. 227, where a clause permitting the cancellation “of the charter”
Id by the House of Lords to have precisely that effect.

& See, e.g., Hare v. Nicol [1966] 2 Q.B. 132 and United Scientific Holdings v. Burnley Council [1978] A.C. 904
P- 928 on “break clauses”, but ¢f. Mannai Investments v. Eagle Star [1997] A.C. 749.

1 Per Scrutton L.J. in Bank Line Lid v. Arthur Capel & Co. (unreported) in the Court of Appeal (approvec =

House of Lords at [1919] A.C. 435). : .
2 Marbienes Compania Naviera S.A. v. Ferrostaal A.G. (The Democritos) [1976] 2 Lloyd’s Rep. 149,

Denning M.R. at p. 152.
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READINESS 19.11

19.6 CANCELLING CLAUSE

arisen (see below), unless the charterparty stipulates a particular mode of exercise of th oadiness
all the charterer need do is give notice of it to the shipowners; this may be done orally
interests of certainty it is preferable that it be in writing.
19.7 In the absence of express contrary provision, the charterer is not bound to do
to exercise the option until the vessel is actually presented in a state of readiness.” Some h
however, are more precise in their terms. The Gencon form, for example, stipulates th
owner so requires, the option must be exercised at least 48 hours before the ship’s ex
arrival at the loading port. Some charters provide that the option is to be “declared on notjg
readiness being given”. A late exercise of the option is invalid, and in truth no exercise
The shipowner may therefore ignore it, or he may accept it, with the result that the ch
terminate either consensually or as a result of the owner’s acceptance of the cha
repudiation.'® However the late declaration of the option to cancel, while it may amoun
anticipatory breach of the charter as a whole, involves no actual breach of the charter for
discrete damages can be claimed. In Den Norske Afrika Linie v. Port Said Salt Associg
where the charterer was late in exercising the option to cancel, the owner .(Who had foung ! “3 (b) . . . time to count when written notice of readiness to receive cargo is handed in to the office
profitable cargo and thus suffered no overall loss) accepted the can(‘:ellatlon anc.l sought tc | of the Charterers’ agents on weekdays between . . . 9.00 a.m. and 6.00 p.m. and noon on Saturdays.
damages for the detention of the vessel during the period of delay in the exercise of the . 7. If steamer be prevented from entering . . . docks or from arriving at or off loading place by reason
It was held that no such damages were recoverable. of congestion of shipping or shore traffic . . . she is to be treated as a ready steamer from first high
" water on or after arrival . . . and entitled thereupon to give written notice of readiness . . .
~ |1. Charterers to have the option of cancelling this Charter . . . if she is not ready from any cause
on ™ before April 3 at 6.00 a.m.”
- Zhe arrived off Hull on 31 March 1923 which was the Saturday before Easter, but was unable to

exter the docks because of congestion. The charterers purported to cancel because no written notice
© of readiness had been given,

10 Readiness is a concept well established in the cases concerning the commencement
ime. However, the precise relationship between readiness in the context of laytime on the

e role of the notice of readiness in cancelling

11 Clause 10 states that: “Should the vessel not be ready to load . .. on or before the
indicated in Box 19 . . .” the charterer shall have the option of cancelling the charter. What
ired of the vessel is readiness to load, but this is not tied to the giving of a valid notice
iness. Thus, the charterer may have no right to cancel if the vessel is in fact ready, even
vessel has not in fact tendered a valid notice of readiness.

The Gevalia was chartered under a charterparty which provided:

Accrual of the right to cancel

Burden of proof

19.8 Cancelling clauses are usually said to be inserted for the benefit of the chart

0 . The Court of Appeal held that the cancelling clause was not tied to the laytime/notice of readiness
have been likened to forfeiture clauses:

& - provisions. Atkin J. said (p. 314):

$ - “I think it is important to observe the distinction between the obligation of the charterer to load,
It must always be remembered that this is a forfeiture clause and so not to be applied lightly. 0 ~ which is generally stated in an express clause fixing the time at which his obligation is to start—and
be a misfortune, I think, if defects of no real significance in the venture were to be used as a * in nearly every case, unless it is excluded, a notice of readiness on the part of the ship is required
of throwing up a charter at the last minute.'? ) before the charterer’s obligation arises—and the right of the charterer to cancel the whole contract.
’ Now, while a notice of readiness given by the ship may be a condition precedent, whether express or
Therefore, the burden of proving that the right to cancel under the clause has actried 150 . implied, to the duty of the charterer to load, as at present advised I see no reason for assuming that it
charterer. In The Madeleine'® Roskill I., after quoting the above passage, concladea: “. . . Pl s a condition precedent to his right—a very far-reaching right—to put the contract to an end if the
it i he ch to establish the right which they have sought to exetcise.” If, therg ¢ ship is not ready or does not arrive by a particular date. In the cancelling clause there is no express
it 115 for the ¢ E{Terers (:1 es t:l:ll lshaIt ! gd iper up)t,)n <ome act 6F AOShationor . provision that notice of readiness must be given. All that is provided in this contract is that if she is

delivery or readiness under the charter 1s depende 20 1

Ty v . p - not ready from any cause before April 3 at 6 a.m., the charterers are to have the option of cancelling.
by the charterer, his failure in that regard may preclude his ng_ht of cange]laﬂon et_ltlhough R o ooty ik e dewsghvmag has rirovided s owen dictignacy, beoanss | gl
will depend upon the extent to which the charterparty itself gives tufficient definition 0 B (2. oc. 7 he has, provided that when the. ship,is ready (and she is ready, if she is preveated from
the vessel is to be.'

entering the docks by reason of congestion of shipping) she is to be treated as a ready steamer from

19.9 The Gencon cancelling clause has one feature, however, which is for the benefit ! the first high water, and is (he goes on to say) ‘to be entitled thereon to give notice of readiness.” For
owner. The owner is entitled, if he so wishes, to force the charterer to state whether he Wl]l ~ these reasons it appears to me that in this charterparty it is plain that what is needed to support the
a vessel which will arrive after the cancelling date. The extent of this right is considered b

) tight to cancel is that the ship should not be ready. Here she was ready; and notice of readiness does
However. this feature of the clause is not considered to alter the position as stated above. - ot come into account at all. Therefore, I reserve any questions that may arise on other charterparties
OWeVer,

Except to say this, that it appears to me that the notice of readiness is a different and distinct act and
a later act than the act of being ready; and for my part I find it difficult to see how you can give a
notice of readiness until there is a preliminary existing fact, namely, readiness and therefore the mere
.~ fact that you are required or asked to give notice of readiness seems to me to assume that there is
-~ Something in existence of which you are giving notice, namely, that the ship is ready, which would
‘appear to be a condition the existence of which, one way or the other, is necessary for determining
the right of the charterer to cancel.”

: : (dktiebolaget Nordiska Lloyd v. J. Brownlie & Co. (The Gevalia) (1925) 30 Com. Cas. 307. See
Maritime Corporation v. Sealand Industries (Bermuda) (The North Sea) [1997] 2 Lloyd’s Rep. 324 (Mance: . also Souffler ?Vegoce St Bungj}S.A. [2011] 1 Lloyd’s Rgp. 531 §§ ]£j16 Wl')lere notice of “readiness
[1999] 1 Lloyd’s Rep. 21 (C.A.). * 10 load” within the delivery period under an FOB contract was not to be equated with a notice of

13 See para. 19.21, below. L ;
14 The ?Vor.fir Sea, above. - feadiness for laytime purposes.)

9 Moel Tryvan Ship Co. Ltd v. Andrew Weir & Co. [1910] 2 K.B. 844 (sec in more detail para. 19.33).

10 See para. 19.42. .

11 (1924) 20 L1. L. Rep. 184.

12 Per Devlin J. in Noemijulia Steamship Co. v. Minister of Food (The San George) [1951] 1 K.B. 223 at
(1950) 83 LL L. Rep. 500 at p. 507 (affirmed by the Court of Appeal). See also, in the context of a time charter,

L4
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19.12 CANCELLING CLAUSE READINESS 19.17

19.12 Itis submitted that this decision is of general application since if the giving
of readiness is normally an implied requirement in the context of the cancelling clause it
to see why clause 7 of the charterparty in that case provided any indication that
unnecessary. Of possibly more importance in negating an inference that notice was a reqy
were the provisions of the charter which stipulated particular periods when notice of
could be tendered, whereas the last possible time for readiness under the cancelling gl
outside those periods.'® It may be that there can be an implied requirement of a notice of
where the laytime and cancelling codes are clearly interlinked or where the last time for
under a cancelling clause is clearly selected to fall in a period when a notice of read
legitimately be given.'®

19.13 These difficulties may be resolved by the express wording of the charter
other forms of charter specifically link cancellation to the giving of a notice of read
instance, the Norgrain charter provides:

. of readiness may often be given “whether in berth or not” and in order to prevent
jlation the vessel need only be at a position from which she can legitimately tender notice
iness. The Gencon cancelling clause expressly provides that the vessel may be ready
ter in berth or not™.

ready need the ship be?

16 As far as the condition of the vessel is concerned, broadly, in laytime cases, it has
held that any material defect in the vessel, even if it can be remedied quickly, will result

3 2

yessel not being “ready”.? It is unclear whether the same test is applicable with the same
of stringency in determining whether the vessel is “ready to load” for the purposes of the

lling clause.

San George was chartered to load grain in bags or bulk, which was to be brought to and taken
" from alongside by the shipowners at the charterer’s risk and expense. The charterparty specified no
" particular method of loading nor did it give the charterers the right to use the vessel’s gear. The vessel
arrived at the loading port and tendered notice of readiness three hours before the cancelling time, but
the charterers purported to cancel the charter on two grounds, one of which was that she had no loading
. gear rigged for the after holds.

. Devlin J. and the Court of Appeal held that the cancellation was wrongful. The readiness of the
 gear Aid not prevent the vessel from being ready because it was not inevitable that the gear would be
usz2 i loading at all. The choice of the loading method was vested in the shipowners, not the charterers.
" Thev distinguished the readiness of the cargo spaces (where they accepted the criteria of readiness
‘appropriate to the commencement of laytime) from the readiness of the gear (where they applied less
siﬁingent criteria of readiness for the purposes of cancellation, at least where the charter conferred no
“rights or obligations with regard to the gear). They thought that a charterer wishing to cancel in such
\circumstances must at least prove that at the cancelling date the vessel was in such a condition that
. the shipowner would necessarily be unable to comply with his loading obligations when called upon
. todo s0.

s ~ (Noemijulia Steamship v. Minister of Food (The San George) [1951] 1 K.B. 223; the courts seemed
* to think it might have been different if the charterers had had the right to use the gear. For a further
~ discussion of the case see Chapter 15. Cf. Sun Shipping v. Watson & Youell Shipping Agency (1926)
42 T.L.R. 240 where a vessel loading bulk grain was held not to be ready to load, for the purpose of
. the commencement of laytime, until the necessary shifting boards had been fitted.)

Should the vessel’s notice of readiness not be tendered and accepted as per Clause 17 befo
on ..., the Charterers or their agents shall at any time thereafter, but not later than one hour
notice of readiness is tendered, have the option of cancelling this Charterparty.

The above form of cancelling clause may be thought to be more satisfactory, since under gl
10 of the Gencon charter the vessel may be ready so as to prevent the charterer’s right to
from arising, even though the charterer has no way of knowing this. '

2. Where need the vessel be ready?

19.14 Although the giving of a notice of readiness is not necessarily a requi eme
readiness for the purpose of cancellation, the position from which a vessel can tender
of readiness will usually coincide with the place she must reach in order to be ready
purpose. In Hudson's Bay Co.v. Domingo Mumbru S.4.'" the vessel had reached the po
cancelling date, but had not reached the area where she was entitled to give a notice of2as
and it was held that the charterer was entitled to cancel, Banks L.J. observing: U

... having regard to the finding that the vessel was not at a place in the port of 2usnos Ayres wh
the charterers could have loaded her she could not be called or treated as an a:Tived ship, and
was not an arrived ship she was not ready to load within the meaning of [tl:¢ cancelling clause]

19.17 The approach of the courts in that case appears to indicate a less stringent test for
charterparty.'®

diness for the purposes of cancellation than for the commencement of laytime, and in particular
t readiness of parts of the ship other than the holds is not essential at the moment of tender
ong as they can be made ready by the time that their services are required. Support for such
ew may be gleaned from an obiter dictum of Greer I. in New York and Cuba Mail Steamship
mpany v. Eriksen and Christensen,*' a case concerning a cancellation on the ground of the
diness of boilers which would take weeks to repair, where he said:

Thus, in the case of a berth charter, in the absence of contrary pravision it seems that the
must actually be in berth by the cancelling date. ‘

19.15 It is consistent with the general approach to cancelling clauses' that a vesse
least be no closer to her terminus than required by the charter for the giving of notice of
for the commencement of laytime. Thus, although in a berth charter the terminus is :
- If she be, in fact, fit to lie afloat and take in cargo, but has some small defects, which can, with
. Ieasonable certainty, be made right during the loading and without interfering with the due course of
- loading, she would, in my judgment, be in every way fitted for the intended voyage, notwithstand-
~ing those small defects; but if she is in such a condition that she cannot be made ready by her
~ cancelling date and there is no reasonable certainty that she will be ready by the time her loading is
~ finished . . . she cannot be said to be “tight, staunch strong and in every way fitted for the intended
1 Voyage“_

15 See the judgment of Scrutton L.J. at p. 313.

16 See the discussion on the Asbatankvoy form, Chapter 56. But see Soufflet Negoce v. Bunge SA [2011] 1
Rep. 531 §§ 12-16 where an express provision for the giving of a notice of readiness for laytime purposes
the conclusion that “readiness to load” within the delivery period under an FOB contract required only that the
physically and legally able to load.

17 (1922) 10 LL L. Rep. 476. Other issues which arose in the case are discussed below.

18 Jbid., p. 477. The cancelling clause was a typical lay-can provision of the kind found in the Asbatankvoy
In the light of decision of the House of Lords in The Johanna Oldendorff [1973] 2 Lloyd’s Rep 285 the \4’6:!5-‘2&"1>
probably now have been held to be an arrived ship.

19 See in particular the cases cited in paras 19.11 and 19.16-19.19.

-
20 Compania de Naviera Nedelka S.A. v. Tradax International (The Tres Flores) [1974] Q.B. 264 (see generally

ping Developments Corpn. v. Sojuzneftexport (The Delian Spirit) [1972] 1 Q.B. 103, and Chapter 15).
21 (1922) 27 Com. Cas. 330, 336.
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19.18 CANCELLING CLAUSE READINESS 19.24

19.18 However, in the Court of Appeal in The Tres Flores,”> which was concerned v
commencement of laytime rather than cancellation, Roskill L.J. appeared to doubt whe
distinction should be drawn between the two situations:

10 necessarily disadvantaged by this, however. If the unreadiness results from a breach of
er by the shipowner, the breach will sound in damages and, if its consequences are sufficiently
ous, it may also allow termination on general principles; the seriousness of the effects will
essarily be judged in the light of all the circumstances including the cancelling date. If the
diness does not result from a breach of charter by the shipowner, nonetheless he will be
“der a duty to make the vessel once again ready. For the nature of this duty see the discussion
rthe doctrine of stages in Chapter 11. A failure to do so will produce the same results.

I

- in this class of case, where questions not only of laytime and demurrage arise, but also the
of a charterer to cancel because a ship is not ready by a stated date, it is of crucial importance ¢
basic principle must be able to be simply applied to the given facts of a particular case, Certa
essential in commercial matters and certainty is more important than that there may be hardg
particular case because the application of the principle may cast the incidence of liability o
rather than the other. One only has to take this example. If [counsel’s] contention be right, what
be the position where there was only a short interval of time between the geographical arriva]
vessel and the cancelling date and notice of readiness was given in the expectation that a pa
defect making the ship unfit to load might be remedied within a matter of hours, but this p
was falsified in the event? What is the position of the parties to be if that defect has not in the a
been remedied before the cancelling date? Is the notice of readiness, prima facie good on [co
argument, suddenly to become retrospectively bad because of an unexpected turn of events?
complications of such a situation are endless. The sure way of avoiding such complications is to.
a rule which can be applied with absolute certainty.

s Time of day

'!L 19.21 Clause 10 of the Gencon charter does not provide when on the date mentioned in Box
19 the right to cancel will accrue. The Norgrain form quoted above specifically provides a time
day before which the vessel must be ready, as does the Asbatankvoy charter.?® However, even
when the cancelling clause contains no provision relating to the time of day, the other terms of
the charter may indicate that the vessel must arrive by a particular time.

A time charterparty provided that if the vessel Madeleine was not delivered by 2 May the charterers
would have the option of cancelling and, by a separate clause, that the vessel was to be delivered
between 9.00 a.m. and 6.00 p.m., she “being in every way fitted for ordinary cargo service”. The
" cancelling date was extended to 10 May. The vessel completed discharging her previous cargo on
9 May. However, on 10 May the port health authorities refused her a deratisation certificate and ordered
fanngation. Such fumigation was not complete by 6.00 p.m. on 10 May.

Roskill J. held:

(1) the delivery contemplated by the cancelling clause was to be before 6.00 p.m.;

(2) by that time the vessel was to be delivered “fit for ordinary cargo service”;

(3) an “anticipatory” cancellation at 8.00 a.m. was invalid;

(4) the cancellation at 8.48 p.m. was valid.

(Cheikh Boutros Selim El-Khoury and Others v. Ceylon Shipping Lines Ltd (The Madeleine) [1967]
2 Lloyd’s Rep. 224.)

The issue appears to centre not upon whether a material defect will prevent the vessel from
ready for laytime purposes but not for cancellation purposes, but what is “material” accor
to the context, remembering that there is a difference in the burden of proof, with the ship
bearing the burden of proving material readiness for laytime purposes, but the charterer
the burden of proving material unreadiness for cancelling purposes.

19.19 In Neemijulia, Devlin J., characterising the cancelling clause as a forfeiture cla
remarked that “it would be a mlsfortune if defects of no real significance in the venture wer
be used as a means of throwing up a charter at the last moment” and the concept of
significance” was adopted by Webster J. in The Arianna.®® Thus, in The North Sea® it was|
that, whereas the shortage of bunkers could in some circumstances render a vessel unsafe
imperil her cargo, it would not always have that effect and, unless the charter otherwise r2qu
the shortage of bunkers on delivery would not necessarily be “material” or of “real sigitfive
contrast the effect of the lack of sufficient bunkers in the context of laytime.>® The ma.eri
of a particular defect is heavily dependent upon the commercial purpose of the charter and i§
thus primarily a question of fact, although in form a question of law. Howevey, it is not to
confused with the question whether a breach goes to the “root of the cenitact”.

© 19.22 Since, in the Gencon charter, the cancelling clause and the laytime and notice of
ess provisions can be viewed independently?’” provisions as to the tendering of notice of
iness within office hours are not a firm guide as to the time after which the charterer can
‘cancel. It is submitted that the better view is probably that the right to cancel arises at the end
of the date stated in Box 19, that is, at midnight.?

g

4. Supervening unreadiness 6. Breach by the charterer

19.20 It may happen that a vessel arrives and is ready before the cancelling date, but © 1923 If a charter provides for a range of load ports and the charterer timeously under the
something subsequently happens causing her to become unready and she remains in that ‘Charter nominates a port which the vessel clearly cannot reach by the cancelling date, the
as at the cancelling date. In such a case, the question arises as to whether the charterer can iQTJ‘m"le:rer is nevertheless entitled to rely on the cancelling clause, since he has given a lawful
the charter on or after the cancelling date notwithstanding her earlier readiness. The word order under the charter.?
the Gencon clause requires that the vessel is not ready to load “on or before” the cancelling ~ 1924 However, a charterer may not rely on the cancelling clause if it is his own breach
but clearly this cannot mean that it is enough if the vessel is not ready at either one of these £ ‘which causes the vessel to arrive late.
times, for otherwise there could be a valid cancellation if the vessel arrived fully ready to load S
only on the cancelling date. Thus, it is submitted that once a vessel has validly arrived ready at A vessel nearing the completion of her construction was time-chartered for delivery in one of a number

a time before the cancelling date, the contractual option ceases to be exercisable. The char of ranges. The charterers ordered the vessel towards the U.S. Gulf Range without nominating the
delivery port. They later made a specific nomination of Rio de Janeiro, Brazil being one of the other

22 Cia de Naviera Nedelka v. Tradax Export 5.4. [1974] Q.B. 264, 278.

23 Athenian Tankers Management S.A. v. Pyrena Shipping Inc. [1987] 2 Lloyd’s Rep. 376.
24 [1997] 2 Lloyd’s Rep. 324; [1999] 1 Lloyd’s Rep. 21. See below para. 19.25.

25 See Unifert International v. Panous Shipping (The Virginia M) [1989] 1 Lloyd’s Rep. 603.

~ 26 See Chapter 56.

~ 27 See paras 19.11 and 19.13, above.

28 See for analogy in the context of the payment of hire The Afovos [1983] Lloyd’s Rep. 335.
29 Johs. Thode v. Vda. de Gimeno y Cia. SL [1961] 2 Lloyd’s Rep. 138.
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PREMATURE CANCELLATION 19.28

19.24 CANCELLING CLAUSE

 amnly fell away, and it was unneces: i P vy
.,‘:u\]flaﬁiﬁ delivery, although Mance J. vsza:-y 0}'(1}1‘:: I:fsi:;\i,verﬂ?ail:ei:h;iiit:gtmsummency ke Cosiml
The Court of Appeal upheld this decision, but simply on the grot-md that the charter provisions with
; ,},‘_’ciiﬂ ‘tii‘t;:l tj}l;aqbl;?:ilge;)iile)unk:lrtshon ie’t:’er{i constituted a separate obligation rather than an essential
Kerr 1. held that the charterers’ right to cancel arose out of their own breach, and therefo " Mance J. decided the casg .they (C):)l[glsideiZd ;ﬁzﬁﬂtfl;xg;;iigcchnrﬁ;]él iig;{éew gpf%he lg.mlfflds on which
could not rely upon the consequences of that breach in order to justify cancelling. " oncept of fault was not relevant to the contractual option of cancellin a,f; thi cp;es DRl v
(Shipping Corporation of India v. Naviera Letasa S.A. [1976] 1 Lloyd’s Rep. 132.) W  example, the ship was clearly never going to be ready by the cancel%i,ng dat:ﬁ i:;r 1(:1:1;(3;1 ti}at_lf. for
" {he charterer to have to make a nomination. Hobhouse L.J. thought that the correctol']iew ?niggiivfgli

(e e s il breach in making the late nomination that caused the v . be that th:l charterer had simply waived his right to require the vessel to be delivered at any particul
. t { : ) : ] ar
place in Hong Kong, with the result that a valid delivery could be made at a place in Hong Kong

failure to meet the cancelling date. However, there may be cases where the lateness o i i
nomination, or some other defect in the nomination, is not causative, because even if the charterer convenient 10 AE[he _shlpowner_ .
had made a proper nomination in accordance with the charter terms the vessel could not E Re(G?z'fufr99§]”fnffocgfp?zmmz" A B A A N ok
complied with it so0 as to be ready at the relevant place by the cancelling date. There has ? S A P
conflict of judicial view about the correct approach in this situation. . 19.26 The two decisions of the Court of Appeal in the above cases refiect the rel
thﬁ .1aw to compel parties to take steps which are obviously futile, and both delcisriirl]lz t;n: - l:?f
L jmuﬁed on the _gI.'OU,ﬂd suggested by Hobhouse L.J. in The North Sea, namely that the chart);r ?‘
was glmp!y waiving a right, inserted for his benefit, to select a particular place at the rclevaf:t
?prt, leaving tl_le _shlpowner capable of complying with his obligations by tendering the vessel
at any place w1.thm. the port. However, this analysis becomes much more problematic when th
charterex’s option is to order the vessel to proceed to and load at one of a number of entireie
separaw’ ports, perhaps a considerable distance apart. In such a case it is difficult to escape frorz:
the lozic of Mallnce J.’s reasoning without recognising the existence of an anticipato II)‘l ht t
cancel, something which English law has so far declined to do,*” and Hobhouse L.J ?d sia
that under differf:nt charter provisions Mance J.’s reasoning niight be correct vt B
: These authorities have been considered more recently in The Ailsa Craié 302 Although th
yiews ex})ressgd were obiter (since it was held both at first instance and 01;1 appeal t]it the
eh?,rterer s obligation to nominate a loading port had never arisen), there was a preference fi .
the reasoning and apgroach in The Hudson’s Bay case. As explainéd by Christopher Clark ? :
_the' correct approach is to ask whether the charter provides that, in order to be able to ex gixe
;, nght of (;ancellation, it is necessary for the charterers to have nominated a loading porteg:zz
circumsta ] ich i uti iti
il r;zzz Zz;:g:;f (:iiv;g;guu!e to do so. Absent clear words, it is unlikely that the charter

ranges. This nomination was made at a time after the vessel had taken her course for the U,
which differed from the course she would have taken for Brazil. The vessel arrived at Rio

after the cancelling date, and the charterers purported to cancel. The arbitrators found {
nomination of Rio was unreasonably late, and that had it been given without undue delay th
would have validly tendered at Rio before the cancelling date.

A vessel was chartered to proceed to and load at “one or two safe loading places . . . in the po;
Buenos Ayres or La Plata at Charterers’ option”. Orders for the first loading place were to be gi
(inter alia) within four hours of the master’s application to the charterers or their agents in B
Ayres, and the cancelling date was 6 p.m. on 31 May. On the morning of 31 May, when the v
was in the roads, but not in the loading area, of the port of Buenos Ayres, the master went asho
asked for orders. The charterers delayed for the full permitted four hours, and then gave him o
to proceed to “the port of Buenos Ayres”, Owing to a breakdown of the tug service the master
delayed in re-boarding the vessel, and by the time he did so it was impossible for him to rca.ch'
loading area of the port by 6 p.m. and the charterers cancelled the charter.

Bailhache J. and the Court of Appeal held that the cancellation was lawful. The vessel was n
arrived ship in the roads, either for the purpose of tendering notice of readiness or for the purpe
meeting the conditions of the cancelling clause. (This aspect of the case is dealt with in pa
19.14 above.) However, in the Court of Appeal the owners raised a new argument, namely that
charterers’ order to proceed to “the port of Buenos Ayres” was not a proper order under the te
the charter, which, on its true construction, required the charterers to designate the actual loadis
within the port. The Court of Appeal reached no decision on whether this construction wal 3
and expressed divergent views on the point. However, all were agreed that the argument 'vas Autin
of no assistance to the owners, since even if the charterers had ordered the vessel to a par cular lo
spot, she could still not have reached it by her cancelling date.

(Hudson’s Bay Co. V. Domingo Mumbru S.4. (1922) 10 L1 L. Rep. 476.)
!

. . - . - "'! - . s .I\\ o
The Court of Appeal did not explain the legal principles which led them'to this decision, whi B i can gy

was not referred to in any of the judgments in the following case:
19.27 Often, one or other party may wish to have a cancellation effected before the

mc:}:lal time for the exercise of the option. An owner may want the charterer to declare whether

ey wish to cz?,ncel as soon as or even before the cancellation date arrives, even if the

gss‘el has not yet arrived at the loading port; obviously, the owner is generally k:aen to avoid

the charter, and sought to justify the cancellation on the grounds that (1) the vessel was at neither oF Li]:mg- Bl an R 0 Aok 0 the lopniae. pott 1, e, gptiarer mends, to cneel

the places for delivery specified in the charter (this ground was abandoned after the arbitrator ruled .3 chacterer may wishta cancel. before, fhe conceling date when 16,45 sigak fo am i .

against it), and (2) she was insufficiently bunkered to comply with the provisions of the charter. = the vessel will not be ready in time. Different considerations arise s
Mance J. decided that, in view of the charterers’ failure to nominate the place of delivery the cancelling .

A time charter of The North Sea provided: “Vessel shall be placed at the disposal of the charterers at
charterers’ berth Hong Kong or DLOSP Hong Kong in charterers’ option . . . as the charterers
direct.” Charterers failed to give any orders as to the place where the vessel should be delivered, a

when the cancelling date arrived the vessel was at the anchorage at Hong Kong. Charterers cancel{

clause could not take effect: “The making of delivery depends . . . upon charterers identifying whete Char :

delivery is to take place. The only charterparty agreement is that time runs from the placing of the arterer’s cancellation

vessel at charterers’ disposal at the place so selected by charterer. There is no basis on which evel 1998 Much of the litioation i [ i

owners, still less charterers when they were in default of selection, can claim to treat delivery as haVll‘{Eﬁ qm:sti' of the litigation involving cancelling clauses has been concerned with the
lect stich a plIGEIIR €S 100 of whether the charterer may cancel before the stated date, but after it has become obvious

been made on any other basis or at any other place . . . Unless and until charterers se
owners cannot deliver in accordance with the charter . .. In the present case, the time for delivery

never arose, and there is thus no basis on which charterers could assert that the vessel was due 10 be, 30 See paras 19.28 et seq.

but had not been, delivered.” On this view of the case, the charterers’ rights under the cancelling clause 30a [2008] 2 Lloyd's Rep. 384 (Christopher Clarke J.) and [2009] 2 Lloyd’s Rep. 371 (Court of Appeal)
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22.36 FRUSTRATION OF THE CHARTER

the expenses reasonably so incurred, either on the princi i

3 rinciple laid di i e
or as an expense of mitigation. e e
(5) If the cargo has lost its identity the cargo owner may abandon it.
(6) A charterer who is not the owner of the bailed goods

is not liable fi }
‘ the expenses of caring for the goods.®! e for demurrage or §

CHAPTER 23

| U.S. Law Agency

22A.1 See Time Charters, paras 26A.1-26A .43.

I

k 13. Agency 138
h In every case the Owners shall appoint his own Broker or Agent both 139
| at the port of loading and the port of discharge. 140

tment of port agents

! 3.1 ! Jnder the Gencon agency clause, as under many voyage charters, the right and the
of ~olecting and appointing agents to attend the ship at loading and discharging ports is
d 1n the owners. The clause may be contrasted with the provision normally found in time
\ers to the effect that the master shall be under the orders and directions of the charterers as
employment and agency, which obliges the master or owners to appoint the agent
¥ nated by the charterers.!

2 The reference in the clause to a “broker” is perhaps surprising, since in modern
nercial practice there is no reason why owners whose ship is operating under charter should
uire the services of a broker at either port. If the ship is employed by the charterers as a general
' p it is they rather than the owners who might require the services of a loading broker.
cally, however, ships were often fixed for the return voyage by local agents at the end of
tward voyage, and the purpose of the reference may be to exclude the result reached in
cases, decided under charters which provided that the ship was to be “consigned to
rterers’ agents” to the effect that the charterers’ selected agent was entitled not only to attend
‘vessel but also to find a return cargo, and for his services to recover from the owner a

mmission on the return freight, for which the charterer could sue as trustee for the agent.?

and authority of port agents

.3 The obligations and the authority of a ship’s agent at the loading or discharging port
overned by the terms of the express instructions which he receives from his principal and,
t to those, by any relevant usage at the port in question. Where the agent is simply instructed
general terms, his duties were described as follows by Pearson L.J. in Blandy Bros. v. Nello
10ni*:

1

e

_l See Wehner v. Dene [1905] 2 K.B. 92, 99; Larrinaga SS. Co. v. The Crown (1945) 78 LL L. Rep. 167, 172. Some
e charters also provide that the vessel shall be addressed to an agent nominated by the charterer: see Scrutton on
@rierparties, 22nd edn, para. 3-023, n. 63, and, e.g., the Shellvoy 3 form considered in The isabelle [1982] 2 Lloyd’s
p- 81, [1984] 1 Lloyd’s Rep. 366. Such a nominee is generally to be regarded as the agent for the ship, not for the
Irterers,
2 See Robertson v. Wait (1853) L.R. 8 Ex. 299; ¢f- Moor Line v. Dreyfus [1918] 1L K.B. 89.

81 Petrinovic v. Mission Frangaise des Transportes Maritimes (1941) 71 LI, L. Rep. 208. 3 [1963] 2 Lloyd’s Rep. 393, 404. See para. 23.5 below.
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933 AGENCY DUTY AND AUTHORITY OF PORT AGENTS 239
The ship’s agent is, in the normal case, the agent of the shipowner at the particular port, and the
agent, therefore, at that port stands in the shoes of the shipowner; and it is reasonable to supposa
he has the authority to do whatever the shipowner has to do at that port. We have then to ¢o

what normally are the obligations of the shipowner. u

. gperations included loading and stowage. The terms of the charterparties did not make it clear that the
. ggents were not to arrange for loading or stowage, but they did make it clear that as between owners
~ and charterers the_ charterers were liable for the cost. The differing agency provisions of the charters
 were irrelevant, since in fact the agents were appointed under each of the charters to represent both
. e : ' ‘owners and charterers.
The charterparty, a copy of wh.lch is frequently sent to the agent, may gssnst in defining the o " (Blandy Bros v. Nello Simoni [1963] 2 Lloyd’s Rep. 24 (Megaw J.), 393 (C.A.). See also Molthes
and, therefore, the agent’s, duties at the port. Normally these will consist of such matters as m " Rederi v. Ellerman’s Wilson Line [1927] 1 K.B. 710 (below, paragraph 23.12), and Sutton Shipping
arrangements for port entry, berthing and unberthing and pilotage where necessary, obt \Co. v. Graham''s Trading Co. (1927) 29 L1 L. Rep. 12, in which it was held that a ship’s agent appointed
provisions for the vessel, and arranging for loading and stowage or discharging of cargo. Wh . forepresent both owners and charterers was not entitled to pay charterers’ disbursements out of funds
the agent is, on the principles described above, under a duty to arrange for a particular operaf I provided by owners.)
such as loading, to be carried out, he is entitled to assume, in the absence of instructions tg
contrary, that he is authorised to incur the appropriate financial liability for that purpose on
principal’s behalf, and to be indemnified by his principal against that liability.* In respect of
services the agent will be entitled to commission from his principal at the agreed rate op g
reasonable rate. -
23.4 An agent owes a duty to his principal to act with reasonable care, diligence and
in carrying out the agency. If as a result of a breach of that duty the principal incurs expe
the agent is liable, and if the agent himself incurs the expense he will be deprived of his no
right of indemnity.® Provided that he exercises reasonable care in the selection and engage
of contractors to carry out services for his principal, an agent is not, in the absence of a ¢
or a specific agreement, liable for the defaults of those contractors. For the duties of a log
broker engaged to act as agent for a shipping line, see Heskell v. Continental Express® w
was held that the loading broker, one of whose duties was to issue bills of lading, owed no
of care in tort to the shipper for negligent mis-statements contained in the bills of lading.?
23.5 The wording of the Gencon clause seems to envisage that the agent selected by
owners will be appointed to act exclusively as the owners’ agent, and that the charterers, if
require the services of a port agent, must appoint their own. This is the position if the con
makes no provision for appointment of agents.” In practice, however, a port agent frequently e,
as “ship’s agent” in a general sense, and is authorised by both owners and charterers to a-
for those operations at the port which pertain to them respectively, and in such a case ive
will be entitled to look to either owners or charterers for reimbursement of the costs ol'a va
operation depending upon whether, under the terms of the charter, the costs of that operation f
upon the owners or the charterers.

¥ 23.6 Agents frequently wish to look to the vessel, and the ability to arrest her, as security
for the amounts disbursed by them. Under English law their ability to do so depends upon
monstrating that the owner of the vessel is under a personal liability to reimburse the agent,
the grounds that the instructions to incur the expenditure were given by the owner or by another
y acting with the actual or ostensible authority of the owner. In The Gulf Venture,” an owner
smpted unsuccessfully to establish that he was not personally liable to a port agent for the
ce of services procured on the instructions of the ship’s manager or a sub-agent engaged by
manager. The result will not necessarily be the same if the vessel is under charter and
x?ﬂense is one for which the charterer is responsible, at any rate if that fact is known to the
ent.

. 23,7 The Commercial Agents (Council Directive) Regulations 1993'" probably do not
@gy t:] alzport agent, since he is not engaged in the purchase or sale of goods on behalf of his
prnoipal.

Q)
@ Liability of principal for acts of port agent

. 23.8 The principal is contractually liable for acts carried out by his port agent, within the
' actual or apparent authority of the latter, as though they were carried out by him personally. The
agent’s actual authority depends upon his instructions, express or implied, and upon the scope
'Eifhjs duties, as described in the previous section. In addition, the agent has apparent authority
to carry out on behalf of his principal (i) those acts which a port agent is usually authorised to
carry out (see above) without regard to any limitation upon that authority of which the third party
@%gi_lorant, and (ii) any further acts which are within the authority which the principal has held
égt the agent as possessing. A port agent will not typically have usual authority to agree any

The plaintiffs were appointed to act as agents at the loading port for five ships oi'which the defen S
variation of the terms of the charter.

were charterers. The first two charters contained the Gencon agency clauce, id the last three chart
provided that the charterers were to appoint the agents, but in practice tie plaintiffs’ appointment

all the charters was made by the chartering brokers with the conseat of the shipowners an
defendants. The charters, of which the plaintiffs were sent copies, were on f.i.0.s. terms. The pla
arranged for the loading and stowage of the cargoes and sought to recover the costs from the defen:
The defendants refused to pay on the grounds that under the terms of their purchase contracts wil

Lﬁfigbiﬁty of agent to third parties

[' 239 The principles which determine whether an agent incurs a personal liability to third
shippers the shippers were responsible for loading and stowage. %;lﬂles on contracts made by him on behalf of his principal have been discussed in Chapter 2.

It was held that the defendants were liable. The plaintiffs were entitled to assume that they W In Maritime Stores v. Marshall,' a port agent was held personally liable for the cost of cargo
arrange for all of those operations normally undertaken by the shipowner at the loading port, and th 5

o 9 [19%4] 2 Lloyd’s Rep. 445. The owner, the manager and the sub-agent were associated companies, and the court

loc l;n;t:ccl:l';nw that the agent had advanced the sums in question in the belief that he could look to the vessel as security

- 10 See the cases referred in the previous paragraph.

il 8.1. 1993/3053 as amended, made pursuant to Council Directive 86/653.

kﬁf'lagian]l,d' A.rb. 3/05 (L.M.L.N. 23.02.2905), vu_rhere the agent’s main functions were dealing with and issuing bills

e i, ook_mg_ cargo space anc.i collecting freights. Contrast an unreported decision of H.H.J. Boggis Q.C. in the
ks gL am District Registry holdlr_lg that agents who booked space on aircraft were within the scope of the Directive,

& ond. Arb, 21/07 (no authority to agree to vary the charter to provide for a “quick dispatch procedure™).
[1963] 1 Lloyd’s Rep. 602. Contrast Mlassopoulos v. Ney Shipping [1977] 1 Lloyd’s Rep. 478.

4 [bid., p. 404, but contrast Anglo Overseas Transport v. Titan Industrial [1959] 2 Lloyd’s Rep. 152 where it se
to have been assumed that a forwarding agent was not authorised to incur personal liability in the absence of a
that he should do so.

5 See Lage v. Siemens (1932) 42 LL L. Rep. 252. See also Lond. Arb, 4/99 (L.M.L.N. 504) where a port
claim for indemnity was refused in part on the ground that, in breach of his duty to the owners, he had failed to note
overcharging by the port authority.

6 (1950) 83 LL L. Rep. 438, 449.

7 See now, however, Hedley Byrne v. Heller [1964] A.C. 465.

8 See Grace Shipping v. Sharp [1987] 1 Lloyd’s Rep. 207, 210.
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23.9 AGENCY U.S. LAW 23A.2

'—'.'ev&l’the{ess* the case leaves open the question whether the owner, even where he is the
contracting party under the bill of lading, can claim freight in the hands of an agent who is acting
solely for the charterer. However, in Molthes Rederi v. Ellerman’s Wilson Line,” where the agent
appointed by the charterer had, before receipt of the freight, been informed of the owner’s claim,
it was held that the agent could not be heard to dispute that he was acting for the owner as well
;5 the charterer and was, therefore, obliged to account to the owner for so much of the freight
a5 was necessary to satisfy the owner’s claim against the charterer. It was also held that the agent,
gi{;:_accouﬂtiﬂg to the owner, was not entitled to deduct expenses incurred by him in the course
of his agency and which were, under the terms of the charter, the responsibility of the charterer
rather than the owner. It should be noted that in all of the above cases it was accepted that the
persons Iiab_le to pay freight had discharged their liability by paying the agent. In Wehner v.
Dene the shipowners’ attempt to exercise a lien on the cargo at the discharging port had failed
for this reason.

- 23.13 The Gencon charter contemplates that the owner’s claim for charter freight will be
secured by a combination of the lien on cargo under clause 8 and the cash payment under clause
9, and the charter provides for no lien on sub-freights. However, since it is clear from Wehner
v. Dene and Molthes Rederi v. Ellerman’s Wilson Line that the owners to whom bill of lading
freights are payable are entitled to intervene and claim them pursuant to their rights under the
bill of lading contract, and independently of any lien, the absence of any provision for a lien on
sub-freiziits should not prevent the owners from taking this course where chartered freight is
unpic'. However, the existence of a lien in the shipowner’s favour may be important where the
teem; of the bill of lading, or terms of the charter incorporated therein, provide that freight shall
“u¢ paid to the charter or some person other than the shipowner.?!

lashing gear ordered by him on behalf of charterers. An agent may also incur personal [
on the contract of carriage itself, if he contracts in appropriate terms or if there is a cust
that effect, either to the shipper!® or to the carrier. In Anglo-Overseas Transport v,
Industrial ' it was found that there was a custom in the London freight market that an
who booked shipping space on a vessel for an unidentified principal incurred a personal liab
to the carrier for deadfreight in the event that no cargo was shipped. In Cory Bros v. Baldg
the custom was found to extend to the United Kingdom as a whole, and to render the agent Ij
for freight as well as deadfreight.

Receipt of freights by agent—owner’s “lien” )

23.10 A ship’s agent at the loading or discharging port probably has implied authority
receive, respectively, advance or collect freights, at any rate where the contract of affreightmy
contains no conflicting provisions as to payment of freight.'® It was held in Broadhead v. Yule
that the agent employed to collect freight had no authority to allow a deduction from freight
way of compromise of a claim for cargo damage. !

23.11 Whether an agent, appointed by the charterers to collect bill of lading freights, is ba
to account to owners who are claiming a “lien” on sub-freights, depends upon whether the o
have a contractual right under the bill of lading to receive payment, and possibly whether
give notice of their lien to the agent before freight is paid. L

A ship was time-chartered to BD on terms which conferred on owners a lien on sub-freights in res pe
of hire due and unpaid. BD shipped cargo under bills of lading consigned to their order. The defendants
were appointed agents on behalf of BD at the discharging port and were instructed to collect bill of
lading freight from consignees and to account for £1,000 out of the freight to the plaintiffs, who
assignees of BD. Before £1,000 was collected the owners, to whom hire was overdue, claimed
freight from the defendants, in the exercise of their lien.

It was held that the owners’ claim to exercise a lien failed, since once the freight had been p
the charterers’ agents, it was as if it had been paid to the charterers themselves, and there r**-rn.:\;% 23A.1  General principles of agency, including those set out in the Restatement (Second) of
nothing in the form of freight upon which the lien could be exercised. ’ Agency, are applicable to maritime cases.'

(Tagart Beaton v. Fisher [1903] 1 K.B. 391 (C.A.).) o 23A.2  Although the printed form provides that the owner is to appoint the port agents, the

4 i . ; ?
Where, however, the owner is a party to the bill of lading contract, the result is :fferent. = ﬁ;’gn:;aiﬂen CEISD that the charterer shall do so. Thls does not necessarily mean, however, that
. erer is to pay lthe agents. In The Machitis and Thassitis,® the charter provided that
The defendants time-chartered their ship to B, who sub-chartered to the ‘plaiiiffs. The plai tiffs charterers were to appoint the agents but was silent as to who was to pay them. The panel held
appointed V their agent at the discharging port to collect bill of.lading freight from ﬂ!at E_lbsent a specific clause making payment, too, the obligation of the charterer, it was “the
consignee/indorsee of the bill of lading. V collected £2,900 and the drfencants then intervened practice and custom of the trade that the agency fee is payable by owners”. One panel has remarked
claimed and received from V £800, pursuant to their lien on sub-freifuts. : that “[i]n shipping parlance, the phrases of art, ‘owners’ agents,’ ‘charterers’ agents,” do not
It was held that the defendants were entitled to retain against the sub-charterers so much as: senerally descri . NSt
st e ot ¢ e ene whess thisy enoreised theie “Ren®. Sinoe the Wil of iy SN gwho nm)';mat:;'lgfetggec;?}gacmal loyalty engendered by appointment, but usually just indicate
with the owners, the latter were entitled to receive the freight thereunder, accounting to the plai
for any excess over the amount required to satisfy their claim for hire.
(Wehner v. Dene SS. Co. [1905] 2 K.B. 92.)

U.S. Law

20 [1927] 1 K.B. 710.

21 Particularly in view of the Contracts (Rights of Third Parties) Act ich, in thi i
g i (Righ ir es) Act 1999, the effect of which, in this context, is

23.12 In Wehner v. Dene it was held that the agents V were acting for owners as well
charterers, but it is not clear whether this conclusion was based on any facts other than that th
had received freight to which the owners were, under the bill of lading contracts, entl

L Kirno Hill Corp. v. Holt, 618 F.2d 982 (2d Cir. 1980); West India Industries v. ; —

Eﬁd 1384 (5th Cir. _1982); Fermar v. Peninsular Ship, 1993)AMC 1Sﬂga(Erglflir;-!T;;ZZ)Tﬁ;;’li(fy i‘gfk;gefllfti{l?;}gﬁegt
v &reseqtanon will be governed by Restatement (Second)_ of Torts). See also paras, 80A.1-80A.2, below. See also
Lo :;{::rSp?:sgg,nibfoAleB;l 1-1(20(3_:: ) (Berg, Bl"o‘;vr}1 Shear;baum) ht?ld_ing that the ‘f:_ha{-terer’s agent was not a party
iy be:;elf?‘.t, y n its performance, and its 1.25% commission was an “incidental” rather than a “direct
~ 2 SMA 1178 (1977) (Orton, O’Riordan, van Gelder).

3 The Mini Loaf, SMA 2301 (1986) (Palmer, Georges, James) (holding that where the charter provided that the

was to appoint the agent and he appointed “charterer’s agent,” owner remained responsible for delay caused by
agent’s failure to arrange for a pilot in a timely manner).

15 As in Landauer v. Smits (1921) 6 L1. L. Rep., 577.

16 [1959] 2 Lloyd’s Rep. 152.

17 [1997] 2 Lloyd’s Rep. 58.

18 See Hibbert v. Owen (1859) 2 F. & F. 502; Bradley v. Goddard (1863) 3 F. & F. 638; Broadhead v. Yule
9 S.C. (3rd) 921, and the cases referred to below. 9

19 Ibid., n. 17. ‘the
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