10 Federal Constitutional Law

Even though constitutional conventions are not legally enforceable, they are a very
important component of Anglo-Australian constitutional law. Indeed, some of the
most important rules in Australian constitutional law are “mere” conventions, and
their continuous breach would probably prove more intolerable for the population
than the persistence of acts which breach constitutional “law”.*® For example, the
bare words of the federal Constitution vest the Queen’s representative, the
Governor-General, with enormous power. He or she may dissolve the lower house
of Parliament “as he thinks fit” (s 5), may disallow legislation by refusing his or her
assent (s 58), and may sack individual Ministers and even the entire government
(s 64). It is only a convention that the Governor-General acts on the advice of the
government of the day.*! This convention has only been broken once at the federal
level, and then only arguably, in 1975 when Governor-General Kerr sacked the
Whitlam Government (see [1.45]).

There is no definitive list of conventions, so their content is sometimes
controversial. The 1975 constitutional crisis was provoked to a large extent by
differing arguments on both sides of politics concerning the appropriate conventions
governing the passage of supply bills through Parliament.*?

Why are certain constitutional practices protected by convention rather than law,
considering that conventions are inherently uncertain and unenforceable? The fact
is that the proper functioning of government has always necessitated the conferral
of discretionary power on various persons within the government, to allow a
constitution to develop in accordance with new ideas and events without strict
legal constraint. It is impossible to codify all of the rules surrounding the processes
of government. Conventions generally govern the exercise of these legally
conferred discretions.*> Conventions allow for some flexibility to permit gradual,
evolutionary shifts in power.** Even the most important conventions, such as thise
concerning the Governor-General, are arguably best not fixed in law to perniit the
exercise by that person of emergency powers in unforeseen circumstances;?

Bicameralism

[1.30] Most Westminster-style parliaments have a bicameral system, in that there
are two houses of Parliament. The lower house is the popularly ¢lected house, and
generally has the most power. This power is legitimised by its democratic link to
the people. Most Australian Parliaments are bicameral, except for Queensland,
where the upper house was abolished in 1922, and the Parliaments of the Northern
Territory and the Australian Capital Territory.

40 See ] Clarke, P Keyzer and | Stellios, Hanks" Australian Constitutional Law: Materials and Commentary
(8th ed, Butterworths, Chatswood, 2009), p 1061.

41 The comparable United Kingdom Convention is that the Queen only acts on the advice of her
Ministers.

42 See Clarke, Keyzer and Stellios, n 40, pp 1052-1062. See further [1.45].

43 See also G Marshall and G C Moodie, Some Problems of the Constitution (5th ed, Hutchinson, London,
1971), p 25.

44 See Clarke, Keyzer and Stellios, n 40, p 1061.

45 See also R McGarvie, Democracy: Choosing Australia’s Republic (Melbourne University Press,
Melbourne, 1999), Chapter 7.
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In the United Kingdom, the lower house has the anachronistic name of the House
of Commons. In the Australian federal Parliament, the lower house is more
appropriately known as the House of Representatives. The original “upper house”
is the House of Lords in the United Kingdom. Membership of the House of Lords
was, until relatively recently, largely hereditary, though about ten per cent of the
Lords were appointed by the various political parties for life. The House of Lords
descended from the medieval English Parliaments, membership of which was
confined to the aristocracy. In 1999, the House of Lords Act 1999 abolished the
hereditary peers in the House of Lords. Pending further reform of the Lords, a few
hereditary peers will continue to sit with the life peers. Future reform will not
necessarily transform the Lords into a democratic institution.*® The Lords’ lack of
democratic legitimacy is perhaps justified by its lack of power. It can only delay the
passage of bills by the House of Commons for a period of one year, and may only
delay money bills for a period of one month.

At the Commonwealth level, the upper house is the Senate. The Senate is one of the
stronger uppes houses to develop out of the Westminster system. This is partially
explained by the fact that the Senate is elected, so it has democratic credentials. An
example(0f-its power is that the Senate legally has the power to veto bills, even
money bills (see also [1.45]).

Hepresentative government

{1.35] The doctrine of “representative government” refers to the make-up of the
lower house of Parliament, and basically means that the lower house is
democratically elected,”” though the method of actual election is variable. For
example, in the United Kingdom, the House of Commons is elected by a
first-past-the-post system, where the person with the most votes within a
constituency wins that seat, regardless of whether they win an actual majority of
votes in the seat. In Australia at the federal level, a preferential voting system
determines the composition of the House of Representatives.* The Tasmanian
lower house, the House of Assembly, is uniquely (within Australia) elected by
proportional representation.*’

In accordance with the doctrine of representative government, all lower houses in
the Australian States and at the federal level are democratically elected. As it
happens, democratic elections also determine the composition of all Australian
upper houses, and the unicameral parliaments of Queensland, the Northern
Territory and the ACT.

46 See Ministry of Justice, An Elected Second Chamber: Further Reform of the House of Lords (2008) at
http: //justice.gov.uk/publications/docs/elected-second-chamber.pdf. A further attempt at reform
faltered in 2012: see “Draft House of Lords Reform Bill”, Report of Joint Committee on the Draft
House of Lords Reform Bill, Session 2010-12, 26 March 2012 at http://www.parliament.uk/
business /committees /committees-a-z / former-committees /joint-select/ draft-house-of-lords-reform-
bill/publications.

47 See Commonwealth Constitution, s 24.

48 This system of voting is described at the website of the Australian Electoral Commission at
http: // www.aec.gov.au/ Voting /How_to_vote/Voting HOR.htm.

49 The Tasmanian system of voting is described at http://www.parliament.tas.gov.au/tpl/backg/
HAElections.htm.
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Responsible government

[1.40] Under the doctrine of responsible government, the executive is responsible
to the legislature. By convention, the Crown (represented by the Governor-General)
acts on the advice of its Ministers. Those Ministers in turn, including the Prime
Minister, may only remain in government whilst they have the confidence of the
House. In practice this means that the government will only stay in power while
their party or coalition commands a majority in the House of Representatives. If
they should lose that majority through, for example, by-elections, defections, or a
coalition breakdown, the government is required by convention to resign. If no
other government can be formed by commanding a new lower house majority, an
election must be called by the Governor-General.

The same principle does not apply to the Senate. The government need not
command the support of a majority of senators. Indeed, the government’s Senate
majority from July 2005 was the first such majority in over two decades, and was
short-lived, lasting only until the election of the Rudd Government in late
November 2007. The potential exclusion of the Senate from the doctrine of
responsible government is explained by the United Kingdom precedent. In the
United Kingdom, the executive government is only responsible to the House of
Commons. This is appropriate, as the House of Lords has no democratic legitimacy,
and, in the days of hereditary peers, an in-built Conservative majority. However,
the position of Australian upper houses in the scheme of responsible government is
uncertain, considering their representative nature.®® In particular, the position
regarding the ability of Australian upper houses to block supply is controversial, as
discussed at [1.45] and [1.105].

This commentary describes the doctrine of collective responsibility. Ministers ‘e
also individually responsible to Parliament for the activities of the adminisfative
departments that they head by, for example, answering questions in Pdrliament
about the work of those departments. In this way, public service accoumtability is
ensured: public servants are responsible to their Minister who is responsible to
Parliament. If serious blunders or misdeeds occur within a governiqent department,
or Parliament has been misled over that department’s activities, the responsible
Minister may be required to resign his or her position.”!

The doctrine of responsible government links the executive government to the
Australian people. The executive government is responsible to the lower house,
which is itself responsible to the electorate via the doctrine of representative
government. Responsible government is one way of ensuring parliamentary, and
therefore popular, supremacy over the executive. However, given strict party
discipline, it is rare for lower house majorities to truly hold the executive to
account. Indeed, in the absence of very small majorities (where backbenchers are

50 See generally, | Lipton, “Responsible Government, Representative Government, and the Senate:
Options for Reform®” (1997) 19 University of Queensland Law Review 194,

51 The issue of when a Minister should or should not resign appears to be a particularly flexible
convention; see Allen and Thompson, n 25, pp 209-228. Indeed, the then New South Wales
Education Minister John Aquilina described the expectation that Ministers resign due to the actions
of their staff as a “very quaint” view of ministerial responsibility. See The Australian, 4 May 2001, p 5.

" house majorities
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-
ful) or minority governments, it may be that the legislature is
minated by the executive. In the United Kingdom, the huge lower
for the Thatcher Government in the 1980s meant that the lowl()er

a restraint on the Thatcherite legislative agenda. The same can be
hqgsi;:afh:ag}gr Government from 1997 to 2005.°% In Australia, however, the
S_@ldency towards executive dominance of the legislature has often been tempered
]f:;n the presence of strong Senate scrutiny of bills passed by the Houlse Qf
RY resentatives (see [1.105]). Furthermore, legislative scrutir}y qf the execuhvg in
bsfh countries does arise via parliamentary committee 1nvest1gf1t10ns and qugstlpns
in Parliament (for example, the British Prime Minister "lfor-ly Blair fac_ed a torrid time
in Parliament after 2002 regarding his decision to join the United States and
Australia in the war in Iraq, largely from his own party’s backbenchers).

more POWer
effectively do

Parliamentary control of supply

[1.45] In both the United Kingdom and Australia, sup_ply (the buc.iget for the
ordinary annial services of government) must be authorised by .Parhamer}t. The
emergence(0i this convention in the United Kingdom helped ensbrme the principle
of respongible government; no government can govem without money, so
parliainéntary control of the purse-strings equates with parliamentary conltro.l over
theexecutive. The requirement of legislative authority for the appr(?prr.atlon of
wicneys is enshrined in ss 81 and 83 of the Commonwealth Constitution (see

110.50]).

In the United Kingdom, only the House of Commons has mE@ingful control over
money bills. The Lords may only delay a money bill for a period of one mgnth. In
Australia, however, the Senate is not required by any express constltutllone.al or
statutory law to allow the passage of a supply bill.>> The only constitutional
restriction on Senate power regarding money bills arises from s 53 of the
Constitution, which requires that such bills originate in the House of
Representatives, and denies the Senate powers to amend such bills. Therefore, t‘he
only potential constitutional restriction on Senate rejection or delay of money bills
arises from convention.

Uncertainty regarding the conventional role of the Senate in passing money bills,
and the conventional role of the government if such bills should fail to pass
through the Senate, was the crux of the 1975 constitutional crisis. The Wh;t?arn
Government’s budget failed to pass through a Senate controlled by the Opp‘osmon.
One view is that the Senate breached convention by its unprecedented failure to
pass a supply bill. The alternative view is that the Whitlam Government breached
convention by failing to resign when it could not guarantee supply. The
Governor-General “resolved” the crisis by sacking the Whitlam government a;ild
forcing a double dissolution. This debate has never been conclusively resolved.’

52 While it retained government in the 2005 General Election, the Blair government’s majority was
significantly reduced.

53 Indeed, any statutory requirement that the Senate pass a money bill could be unconstitutional.

54 See generally, P Kelly, November 1975: The Inside Story of Australia’s Greatest Political Crisis (Allen &
Unwin, Crows Nest, 1995); Lipton, n 50.
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The separation of powers

[1.50] The “pure” doctrine of separation of powers prescribes that the functions
of the three arms of government be clearly and institutionally separated. One
justification for such separation is to prevent the concentration of too much power
in, and consequent abuse of power by, a single arm of government.” Separation of
powers ensures that the three arms of government operate as checks and balances
upon each other so that no one governmental arm unduly harms the interests of the
governed.

In United Kingdom and Australian law however, the distinction between the
executive and the legislature has become increasingly blurred (see [5.25]). Indeed,
Commonwealth Ministers are simultaneously members of the executive and the
legislature, as is required by s 64 of the Commonwealth Constitution, mandating
some degree of institutional merger between these two arms of government.

United Kingdom and Australian legal systems generally subscribe to the doctrine
of the separation of judicial power from the other arms of government. It is vitally
important to the reinforcement of the rule of law that the judiciary be insulated
from political influences, so that the law can be interpreted and applied in an
independent and impartial manner (see generally Chapter 6).

Federalism

[1.55] Australia is a federal state so constitutional power is shared between two
levels of government. There are seven autonomous governments: the federal
government operating from Canberra, and the six regional State governments
Political and legal power is split between the two levels of government. Though the
two levels of Australian governments can, to a certain extent, interfere withceach
other’s operations,” the Constitution presupposes the continued independent
existence of all seven governments.””

In contrast, the Territorial governments in the Northern Territory and the
Australian Capital Territory are not autonomous. They remain undieixthe thumb of
the federal parliament which could legally abolish them, and ¢ih override any
Territorial legislation under s 122, which confers plenary power on the
Commonwealth with regard to the Territories. Since the enactment of the Territories
Self-Government Legislation Amendment Act 2011 (Cth), laws passed by the territorial
parliaments can no longer be overturned by the federal executive, but the federal
parliament retains its power to do so. Similarly, local municipal governments are
established and may be legally controlled and even abolished by the State
governments.

“Federalism” is not a characteristic shared by the United Kingdom. Despite being
four separate “countries”, the United Kingdom is a unitarian State, with legal
power centralised in the English Parliament in Westminster. Even though measures

55 Baron de Montesquieu, L'Esprit des Lois (A Londres, Paris, 1768).

56 For example, the Commonwealth can override State legislation under s 109, in areas where the
Commonwealth and the States have concurrent power.

57 See also generally Chapter 8, on intergovernmental immunities.
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£ devolution occurred in 1998-99, when separate Assemblies for Scotland, Wales
. d Northern Ireland were created, ultimate sovereign power remains vested in the
westminster Parliament. Westminster retains the constitutional and legal power to

revoke the limited grants of power given to Scotland, Wales and Northern

freland.”
Thus, the federal nature of the Australian Consti‘mtiqn is a fupdamental
characteristic that does not stem from British constitutic?napsm. The United States
system provided the most influential precedent in establishing a federal system for
Australia. For example, a United States-style upper house designed to protect Fhe
States, also called the Senate, was adopted. The United States system of distributing
ower — whereby enumerated powers were conferred on the central. government,
and the residual powers left to the regional governments — was also incorporated.

It is arguable that the relatively small Australian population is over-governed, with
almost all persons being subjected to two autonomous levels of government. Why
is Australia a federation? One reason is historical: a promise of federation was more
likely to bring,the self-governing colonies together than a pact to cede? all power to
a central.(government. There are also philosophical arguments in favour of
federalisin! Federalism, like the doctrine of the separation of powers, provides for
the d=centralisation of power, and thus acts as a check against abuse of power and
e iévelopment of unwieldy bureaucracies. Decentralisation allows for more local
participation in decision-making. Federalism is also a means of preserving the
rights and preferences of local communities as well as minorities who are confined
to certain territories.” For example, in Canada, the province of Quebec acts as a
protector of the rights of French-speaking Canadians.

However, the theory of federalism as a vehicle for greater participatory democracy
and recognition of minority rights does not always conform to practice. Indeed, no
Australian State can be described as one that protects a certain type of minority,
though it is arguable that the smaller-populated States act to protect the.rights 25
persons outside the influential Sydney-Melbourne-Canberra “triangle”.
Furthermore, some of the more notorious government excesses in recent decades
have arisen at State level, such as the draconian attacks on freedom of association in
2013, particularly for “bikies”, in Queensland. The Bjelke-Petersen National Party
Government in Queensland and the Bourke Labor Government in Western
Australia in the late 1980s (derailed respectively by the Fitzgerald Inquiry into
police corruption in Queensland and the “WA Inc” scandal), as well as the ongoir}g
hearings before the Independent Commission against Corruption (“ICAC”) in
NSW, demonstrate that it may be easier for corruption to flourish in the smaller
ponds of State politics.

Much of Australian constitutional law has been concerned with the demarcation of
power between the Commonwealth and the States. The Constitution specifies the

58 Indeed, the Northern Treland Parliament was temporarily suspended in February 2000.

59 See T Fleiner-Gerster, “Federalism in Australia and other Nations”, in G Craven (ed), Australian
Federation (Melbourne University Press, Melbourne, 1992), p 16.

60 See G Craven, “Varied States hold the Key to our Rich Federal Mosaic: There is more to Australia
than Sydmelberra”, The Australian, 21 March 2001, p 13.
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powers vested in the Commonwealth: the Commonwe_a}ﬂl can pass no law without
specific constitutional authority for that law. The specific authorisations for federal
power are known as “heads of power”. The Commonwealth and States have a
number of concurrent powers in s 51 of the Commonwealth Constitution. The
States retained exclusive authority over the residual powers, those which are not
expressly or implicitly conferred on the Commonwealth. Whereas the early
constitutional decisions tended to favour the preservation and enhancement of the
powers of the States (see [2.10]), the balance of power between the federal partners
has for a long time swung inexorably in favour of the Commonwealth.®’ The
prevailing interpretations of the tax power (s 51(ii); see [9.10]), the grants power
(s 96; see [10.30]), and the prohibition of States’ powers to impose excise duties in
s 90 (see Chapter 9) have left financial resources and powers disproportionately in
the hands of the Commonwealth. Broad interpretations of powers such as the
corporations power (s 51(xx); see Chapter 3), the external affairs power (s 51(xxix);
see Chapter 4) and the grants power (s 96; see [10.40])) have allowed the
Commonwealth to exercise legislative authority in areas which were traditionally
understood to be exclusively in the States” domain. The prevailing interpretation of
s 109, which dictates that Commonwealth laws prevail over State laws in cases of
inconsistency, arguably renders it too easy, via the “cover the field” test, for the

Commonwealth to oust the States from areas of supposed concurrent power (see
[7.35]).

While there is no doubt Australia remains a federation, the States’ abilities to
meaningfully exercise their powers are increasingly dependent on a good faith
attitude to practical federalism on the part of the central government. In 2014, both
major parties seemed committed to the continuation of a workable federal
relationship. This was not always the case, with the Labor party traditionally
advocating greater centralised power at the expense of the States, and\ the
conservative parties being champions of the preservation of “States’ rifhts”.%?
Ironically, the Howard conservative government of the early 21st century tisplayed
considerable centralist characteristics, with proposals being mooted, far éxample, to
centralise control of national ports, universities and health care.®®

FROM COLONISATION TO FEDERATION

[1.60] The following commentary discusses the historical progression of
Australian constitutionalism from the first European settlement through to
federation, and the coming into force of the Constitution in 1901.

Colonisation of Australia: The first settlements

[1.65] European settlement dates from 1788 when Governor Arthur Phillip
arrived in Sydney with the first fleet. At this time, Phillip imported English law into
the territory. As of 1788, the colony of New South Wales “received” all of the

61 See D Solomon, The Political High Court (Allen & Unwin, Crows Nest, 1999), p 62.

62 See, for example, B Galligan, A Federal Republic: Australia’s Constitutional System of Governnient
(Cambridge University Press, Cambridge, 1995), pp 51-53.

63 See, for example, L Taylor, “Imposing a centralist state of mind”, Australian Financial Review, 12 April
2005, p 4.
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suitable English law in force in England in 1788. The same was to occur in all of the

Australian colonies upon their formation.®

The alleged moral and legal basis upon which Governor Phillip could declare
English law to be the law of the land was that Australia was an empty lanc.i before
English settlement: it was terra nullius.®® If that had been thg case, no Indigenous
legal system would have existed, so English law woulc-i havg filled a complete lega]
and po]itical vacuum. Of course, Australia was inhabited prior to English
colonisation by Indigenous Australians, who had their own system of laws @d
society. The terra nullius fiction was not legally rejected until the landmark High
Court decision in Mabo v Queensland (No 2) (1992) 175 CLR 1. Indeed, the Court
found that pre-existing Indigenous customary law had to an extent survived the

importation of English law. In particular, Indigenous property law (native title) had

not been totally extinguished by European settlement. However, the Mabo court did
not question the validity of the reception of English law into Australia.® British
settlement and the incorporation of British law was legal in British and
internationalfaw at the time,” if not at Indigenous law [14.15]. In any case, any
question pfithe legal validity in English law was treated as settled by the passage in
1828 by thie' Imperial Parliament of the Australian Courts Act 1828.

Befare) 1828, the notion of the importation of English law stemmed from the
¢cinmon law only. The Australian Courts Act 1828 (Imp) asserted that English law
was received by the eastern colonies in 1828, thus removing any uncertainty over
the issue.®® The 1828 Act also confirmed the ability of the British Parliament to
enact new legislation for its Australian colonies after their settlement. The British
Parliament could extend any future Act to its Australian colonies, either by express
words or by necessary implication. The Australian Courts Act 1828 had the status of
a United Kingdom Act of Parliament. According to the principle of parliamentary
sovereignty, the Act was therefore unquestionably the law of the United Kingdom
and its colonies, regardless of any detrimental impact on Indigenous Australians.

64 The respective dates of the reception of English statutory law were confirmed by the Australian
Courts Act 1828 (Imp) to be 1828 for New South Wales, Tasmania, Victoria and Queensland (though
the latter two colonies were not separated from New South Wales until 1851 and 1859 respectively).
The reception of the date of English common law is the date of each colony's settlement; see
Williams et al, n 20, p 97, though the dates of 1828 for Western Australia and 1836 for South
Australia have been legislatively defined as the respective dates of settlement.

65 See Cooper v Stuart (1889) 14 App Cas 286. See discussion at [14.10] and following,

66 In Walker v NSW (1994) 182 CLR 45, Walker challenged the proposition that indigenous Australians
are bound by English law at all, seeing as they never formally consented to it. In particular, Walker
claimed he was not bound by English, and therefore Australian, criminal law. The High Court
rejected the claim.

67 See G Simpson, “Mabo, International Law, Terra Nullius and the Stories of Settlement: An Unresolved
Jurisprudence” (1993) 19 Melbourne University Law Review 195. See also [14.15].

68 However, due to the declaratory nature of common law, it has been argued that the true date of

reception remains 1778; see Sir Victor Windeyer, “A Birthright and Inheritance: The Establishment of
the Rule of Law in Australia” (1962) 1 University of Tasmania Law Review 635 at 636.
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measure of individual “Ministerial responsibility”.” The remaining

i i i h as the payment of
apter II deal with miscellaneous issues, suc
Ofaiahriei, and the confirmation of the Governor-General as the
:jn-Chief of the Commonwealth armed forces.

enforcement arm, “the sword”, of government.” However, such Vagueneg
perhaps necessary to ensure the flexibility that the executive may need to cg

the administrative challenges posed by unforeseen circumstances, such aq
advent of new technologies, international developments, and eMergency sityaf

- a

f
NS

from the above commentary that Chapter II vests enormous legal pomt;fr
C or-General, and identifies that person as the head of the
-G{Weﬂﬂ-:l1 executive acting as the Queen’s surrogate. Important execgtn_re
.weal the Prime Minister and the Cabinet are absent from its text. This is,
-.~sp(;hf:i cry from the reality of the way Commonwealth executive power is

“é;dsed- hat the G Tor
: inci i overnment requires that the Governor-
& tl;:j: p;rczsiea(gvziipg;l sti'?elel’grime Minister qand Cabinet (see [1.40]).
Csce?:ugve power is truly exercised at the behest of the government of the
E:_I‘ than according to the whims of the unelected Govelernor-Geréer;‘l. "l;he
Minister and Cabinet are themselves creatures of .conventlon. The E.i menlls
ern-day-reduced version of the FEC. By convention, the. FEC (_:ontams 0 );
_govesnment Ministers. The Cabinet, since t‘he 1950s, is an inner ﬂ:frfe t}?
f gaparate from the outer Ministry. The size and portfohodeI e
. t \:ary according to the arrangements of the government of the day.

PERSONS WITHIN THE EXECUTIVE

[5.10] The executive government at Commonwealth and State level is Personi
by “the Crown”.* The Crown is a legal person, capable of seeking enforcemey
its rights in Court, and enjoying rights under common law and statute.* The Cro

is essentially an artificial person like a corporation, and acts through its Persony

Section 61 vests federal executive power, and states:

The executive power of the Commonwealth is vested in the Queen and is exerci
the Governor-General as the Queen’s representative, and extends to the executi
maintenance of this Constitution, and of the laws of the Commonwealth.

Section 61 expressly vests executive power in the Queen, and declares that k
powers are exercisable by the Governor-General as her delegate.” This confi
Australia’s status as a constitutional monarchy. Executive government is the
vested in the Crown, and is carried out by Crown servants, such as Ministers,
employees in Ministerial departments. It has become unfashionable to refer to
executive governments of either the Commonwealth or the States by expli
reference to “the Crown”, given Australia’s independence from the Unit

Kingdom. Rather, references are generally made to the respective “executs
governments”.®

icture of Commonwealth executive power in Chapter II pr(.est:nbes
m;i;i:ﬁ?; ]eI;;Ccutive personnel: the Governor—Ger"teral., the F.EC, fchle ﬁ;msters;i
7 ial departments, and the armed forces. This p.1cture is mislea Cgb lant
"plete. The conventional or “real” players are the Prime Minister, the d'a 1ned,
uter Ministry, Ministerial departments, the armed forces, statutory bodies lz(m .
i ions, administrative tribunals, and misc:fellaneous government.viror Te;s
h as police officers, postal workers, quarantine and customs offlcm s.l s
rernor-General is the official head of State but generally ha§ only forma and
onial duties, and rarely acts independently of the Prime Minister an

binet.

gﬁ reserve powers

g1 5] Certain powers may, by convention, be exercised by the .Govern'or.-Generaci

g alone, without (or indeed against) the advice of the Prime Minister an ;
( et. These are known as the “reserve powers”. Howeve.r, these powers are no
codified so their identification and application is controversial.

¢ powers are generally identified as reserve powers: ap-pomtn}ept of Ta.'h P:‘fm\:E
;ﬁﬁmster refusal to dissolve Parliament, and dismissal of a Prime Minister. The li
Mer may be exercised to commission the leader of the party who h]asl wgn tO?
i’lf?nﬁdence of the lower house as Prime Minister, whether after a general election

between elections.

The ensuing provisions in Chapter II state that certain powers are exercisablé b the
Governor-General alone, whilst others are exercisable by the “Governor-General j
Council”, defined in s 63 as: “the Governor-General acting with the advice o
Federal Executive Council”. The Federal Executive Council (FEC) is\ily turn defi
in s 62 as persons “chosen and summoned by the Governor-Gerteral”, who *
office during his pleasure”. Section 64 authorises the creatiafn 6f administratiys
departments supervised by “the Queen’s Ministers of State Ot the Commonwealth’
Ministers are members of the FEC, and “hold office during the pleasure of the
Governor-General”, so they can constitutionally be sacked by the Governor
General. Section 64 also prescribes that no Minister may hold office for more tha
three months without becoming a member of the Commonwealth Parliament

2 For example, the executive branch includes the police and the army.

3 The Crown in its various Australian guises is distinguished by referring to “The Crown in Right of
the Commonwealth” and the “Crown in Right of the [relevant State]”. See ] Clarke, P Keyzer and |
Stellios, Hanks" Australian Constitutional Law: Materials and Commentary (9th ed, LexisNexis
Butterworths, Chatswood, 2013), pp 857-862.

The second power may be exercised when an incumbent Prime Minister advises
4 Clarke, Keyzer and Stellios, n 3. ‘he ¢

the Governor-General to dissolve Parliament after a vote of no confidence, but the

5 Under s 2 of the Constitution, the Governor-General is appointed by the Queen. By convention she ﬁder of another party has in fact gained the confidence of the lower house (SEE
| -

acts on the advice of the Prime Minister.

M

6 G Winterton, “The Relationship between C. Ith Legislative and E tive P " (2004) 25 T :
interton € kelationship between Commonwea egislative and Executive Power” ( 7 See [1.40] on the rotion of individual Ministerial responsibility.

Adelaide Law Review 21 at 34, '



154 Federal Constitutional Law
5 The Commonwealth Executive 155

also [1.40]). It is also possible that a Governor-Ge

neral may h :
refuse to call a double dissolution under s 57 on the grom}t;s ?;:tl;fewe :
for a double dissolution have not been satisfied.® i

sentially legislative power that has been delegated by the Parliament.
fore no clear separation of powers between the legislature and the
in Australia (see also [1.50]). The true issue with regard to the
. of executive and legislative power concerns the extent to which
f?'ower can be conferred upon the executive.

Stevedoring and General Contracting Co v Dignan (1931) 46 CLR 73, the
s 3 of the Transport Workers Act 1928 (Cth) was challenged. Section 3
the Governor-General to make regulations, which, “notwithstanding
in any other Act ..., shall have the force of law”, with regard to “the
ont of transport workers”. Section 3 was a particularly broad grant of
e power for a number of reasons. First, there were no discretionary
.5 imposed on the Governor-General, indicating that the executive had
discretion to make any law with regard to transport workers’
t. Secondly, the Act itself did not set up a legal regime with respect to
workers; its sole effect was to authorise the making of the regulations."
the delegation expressly authorised the overriding of prior Acts of
ont. It-wvas therefore apparent that legislative power with regard to the
nt znc-highly politicised topic of transport workers’ employment was
delogated to the executive under s 3.12 Gection 3 was duly challenged in
on grounds mainly related to its sheer breadth. This challenge was
usly rejected. Evatt | explained (at 114):

aling with the doctrine of “separation” of legislative and executive powers, it must
embered that, underlying the Commonwealth frame of government, there is the
on of the British system of an Executive which is responsible to Parliament. That
m is not in operation under the United States Constitution. Nor, indeed, had it been
“developed in England itself at the time when Montesquieu first elaborated the
e or theory of separation of governmental powers. But, prior to the establishment
Commonwealth of Australia in 1901, responsible government had become one of
central characteristics of our polity. Over and over again, its existence in the
stitutional scheme of the Commonwealth has been recognised by this Court.

close relationship between the legislative and executive agencies of the
monwealth must be kept in mind in examining the contention that it is the
slature of the Commonwealth, and it alone, which may lawfully exercise legislative

The final reserve power, the power to dismiss a Prime Minister and th
government, is the most contentious. A Prime Minister can certainl b i
aft('er he or she has lost a vote of no confidence in the lower housey -
resign or call an election. He or she can also be dismissed if the oand
PerSISfentIY engaged in a fundamental breach of the Constitution ngerm
judgment and/or calls by the Governor-General to desist.’ T

The final instance, where a Governor-General ma ismi T
Minister, occurs when the latter cannot guarantge bseugzli;kl)iedli?sli §
guarantee that the Parliament will pass the budget for the ordi‘na emnS ?
of. government. The Governor-General is certainly entitled torysacku;
Minister if tl:lat person cannot guarantee passage of supply through the

house, as this effectively amounts to a vote of no confidence b : th N - 1
However, as the budget must be passed by both houses, it is possibleyf . |
be thwax:ted by a hostile Senate. The indefinite deferral of a Senate e
budget in 1975 prompted Governor-General John Kerr to sack t; ¥
government. Commentators remain split over whether the Governor—Gee bl
convention, or legitimately exercised a reserve power.” e

SCOPE OF EXECUTIVE POWER

Eaf:l] Sectio? tfll Eut]jnes the following types of executive power: execution z
enance of the Constitution, and execution and i
el maintenance of the laws

Execution and maintenance of the laws of the Commonwealth

[5.25] The executive is charged ‘

‘ ' ged under s 61 with the admini ion a
implementation “of the laws of the Commonwealth”, namely ?Htlr jf::ut::: 2_?1
by the. .Comm.onweal.th Parliament. For example, the Departmm;‘nt of Immi.
and Citizenship Affairs and the Federal Police will generally be charged W%:h

implementation and application of, respectively, immigration legislation an

Commonwealth criminal laws.
J continued (at 117-118):

very difficult to maintain the view that the Commonwealth Parliament has no power,

T}}fhlegislatc-iure otf}tlen authorises the exercise of considerable power by the executiv
with regard to the impl i ialak: . bz
delegategd power to e 1113 aiingmztjﬁn of legltslatjon, Indeed, the executive is "in the exercise of its legislative power, to vest executive or other authorities with some
“regulations”, or “delegated lm' 2 Su’frbordmate legislation, often called “rul er to pass regulations, statutory rules, and by-laws which, when passed, shall have
: elegated legislation”. Thus, much of the power exercised by the ~ full force and effect. Unless the legislative power of the Parliament extends this far,
3 ective government would be impossible.

truth the full theory of “Separation of Powers” cannot apply under our Constitution.

8 See Report of the Republic Adviso i i1
ry Committee, An Australi bl .
Canberra, 1993), p 92. See also [1.105] on s 57. totralian. Republic: The Options (CS Ili‘ Take the case of an enactment of the Commonwealth Parliament which gives to a

gu,bord.mate authority other than the Executive, a power to make by-laws. To such an

9 The Lang government in New South Wales was dismi
. ang 1 utl s dismissed by the Govern U b
illcgalty i 1932, The welght of opinion holds that s dhatscs v s ttall;eo:n ;h; }g}ll‘:;]:elr wm:‘T stance the theory of a hard and fast division and sub-division of powers between and

=

?g& See Williams, Brennan and Lynch, n 9, pp 398-399.

12 For a lively account of the circumstances surrounding the Dignan case, see L Zines, “Social Conflict
- md COD.StitUﬁOI’lal Interpretation" (1996) 22 Monash Law Review 195 at 199-203.

for example, G Williams, S Brennan and A L; i
, \ ynch, Blackshield and Williams' Australi i
Law and Theory: Commentary and Materials (6th ed, Federation Press, Annandaleus‘?gzll:;npiog;gf%

10 See generally I KEHY November 1975: The Ir Qid ory (]f T P
’ ’ . side St ia’s g it IS !
: ' ) : : )- o [ ; - ) Ausf alia's G eatest Dhﬂcal Crisis (M]Eﬂ&
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titution. A law by which Parliament gave all its law-making authority to
Consti -

iti i T : i he test last mentioned.
among the three authorities of government cannot apply without absurd results, g would be bad merely because it would fail to pass the

that the regulation-making power conferred in such a case upon the g
authority is not judicial power, If it is a “power” of the Commonwealth at aj
according to the theory, be either legislative or executive power. But, if the
Statute granting power would be invalid because the Legislature itself was not
the power; and if the latter, the statute wo

¥ 5 tive could indeed enact legislation which impliedly or

T t?x'ecuf\cts of Parliament. Evatt J stated (at 125): .
glmefﬁg;lo;ade by a Commonwealth authority other than gil;haa?en;e ::is:flfg:
Executive Government of the Common d‘-l,aract)ér of laws of the C(zhmmt?n:]v;e;ltt:l;c\g;hz?geﬂgz tslgl;;ir Case.yBi er
defiance of s 61 of the Constitution. It is no longer disputed tha - onwealth law, dependfv :ﬁ;nPa :]j;l;i, e e g !
law within its powers, it may, as part of its legislation, endow a subordinate poq wall cacf1 g;eng]Ijr;ﬂzgt bt bl AR d'o_ Sectiotr} i:1:f£§f:fere§;f:$i$
5219;};:1;65 I:s ﬁvfizzﬁé?;ﬁ:;ézg?gssgsjt;,n:l%;,{ar:;y also override awards
era

e e FURIB0E e stent of the PRI b Fonfs hich themselves take their force and sanction from a Commonwealth statute.
lers whicC

authorities?

. [Ile gtalltee 15 ”le E ( W IhaﬂlEI ‘t can im faC[‘ ate PO‘VEI tO t e eXECthl e
ai [thor[tj’ i ] F i utive ( ;O‘Iemment ﬂ‘e ommon Ealth Pa. n g
g F ower. Ill true n tur P d or Obernde the Act mn ‘VluCll ﬂlat dElegahOll 15 COIltalIlEd- SI.lCl’l a
Wi = a e a.l'ld q[lalit}y 13

legislative power of the Commonwealth Parliament involves, as part of its content ; uld delegate legislative power, but it
? . ; . 2N d that Parliament co & I .
to confer law-making powers upon authorities other than Parliament itself If such p t, E‘:;,gt;té :fgﬁ power. It must always retain the ability to divest the
not avd-

to issue binding commands may lawfully be granted by Parliament to the Execyt its legislative power in all delegated areas (see Dixon J at 102 and
o Of :

l i i its breadth.

fotion o e e ; 121). He also stated that a delegation cquld éilll for_;"f:tsi,sg cI;fO 1‘:?8’:-) i

ly broad delegation may well fall 01:1ts1d’¢’3 e legi ftive power of e

i it will be incapable of being “characterised” as . t

mfeaml’ - 1nwealth head of power (see also Chapter %). The Parhamend
'Eo ciﬁ%ﬂﬁegate power that it does not have (see Dixon | at 101 an

o xample (at 119-120):
. , t 119-20). Evatt | gave an e Ith
validity of an Act of the Parliament of the Commonwealth Parliament which purpor.< @) a be illustrated by an example. Assume that the Commog:tre; o
. 1 Ni a E “ i
] aﬁzt;irparzse}; an enactment to the following ceffect:b The ?)scsh‘;i{?z‘;em:rce o
] iect o ade T
: ing the force of law upon the subjec iclats
‘ l:egulli-til ansjrhzgﬁﬁg the States.” Such a law would confer c;laa;t of th;fol:gl}il;:‘t?(e)
countrie ; ernment, and those w
er of the Commonwealth upo? the E::c:xvt;ﬁng:ntend e s Lt I
S ; i ers, e
respect to any of the subject matters enumerated in ss 51 and 52 githe Constitu B dOCtr.me 9f(js epaﬁgfti)r? cgr?::lrined inss 1, 61 and 71 of the Constitution. For the
2. The scope and extent of the power of regulation-making confarted will, of course ause of th‘ff implhe dlim view cannot be accepted.
very important circumstances. The greater the extent of lawshaking power confer sons mentioned such a i ; ircumstances a law in the terms described
the less likely is it that the enactment will be a law with respett to any subject the same time, I think that in ordinary c1rcuf e Chbmorvedih: Pasliaderts The
assigned to the Commonwealth Parliament. ... uld be held to be beyond the competence c;al theaut}mrity is plohary, buit it msetibe
--- The fact that the regulations made by the subordinate authority are themselves law ! nature of the legislative power of the Con;m(t)l?wPaﬂjament ghat it is a law with respect fo
with respect to a subject matter enumerated in s 51 and 52, does not conclude - possible to predicate of every 12_1W passed by etioned in 55 51 4nd 52 of the Constitidion.
question whether the statute or enactment of the Commonwealth Parliament conferri : or other of the specific subject m-at.ters ;ner}:h a law as [ have stated could be affirmed,
power is valid. A regulation will not bind as a Commonwealth law unless both it and The only ground upon which the Vﬁhd‘tyg 5a merce with other countries or among the
statute conferring power to regulate are laws with respect to a subject matter enumer 7 Wi that it is a law with respect to trade afk Con: such a law, but a law with respect to the
ins 51 or 52. As a rule, no doubt, the regulation will answer the required description, i ' States. But it is, in substaan? and OI:’E"_E““C’“'lc rt';o de and com’merce with other countries or
the statute conferring power to regulate is valid, and the regulation is not inconsiste ~ legislative power to deal with the subject o rac rates as a grant of power to the
e bt Qe S, Thus s 510) ;’fﬁﬂ‘te ;01'15'11;:;1? Icl)foiﬁfer—State trade and commerce, but
- Comm th Parliament to regulate the su : : inter-State
Bt g_r;;ﬁv;fgillf would not be truly described as being a law with respect to inte
!{xh‘ade and commerce.
= ; ; deral Legislation”
T idi VIIT Clauses in Australian Feder: 4
3 d J Trone, “The Validity of Henry ; jeators Pty Ltd v ACT
13 ?;;15} gioé?srir:'f? i,,. Storia Costituzionale 133 at 134-135. Seeda[\lzzﬂ (i::p:rﬁ Duplicators Pty
(No 1) (1992) 177 CLR 248 at 265 per Mason CJ, Dawson an gl

the validity of the legislation. The further removed the law-making aufhority is
continuous contact with Parliament, the less likely is it that the law, Wil be a law ¥

On final analysis therefore, the Parliament of the Comm
“abdicate” its powers of legislation. This
any or all of its legislative powers or fu
because the doctrine of separation of pow
to other bodies to make laws or by
S0 in almost every statute; but
Parliament must answer the descr

onwealth is not competent f¢
is not because Parliament is bound to perfo
nctions, for it may elect not to do 50; and

ers prevents Parliament from granting authori
-laws and thereby exercise legislative power, for it do
because each and every one of the laws passed
iption of a law upon one or more of the subject matters
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OQutside these limits, Parliament has extensive power to delegate legislatiya
to the executive. The executive is frequently conferred broad discretion

under legislation. Indeed, the High Court has never ruled legislation in
contravening the separation between legislative and executive power” 14

i f i f lawmaking and the legitimate
i tween the Parliament’s function 0 i .
ens]:»:;}:_- Eiecutive Government of promulgating regulzlmozif t? c}iraiy a I:Vtvo n;t:(;
- ituti ignificance. ... The plaintiffs’ challeng
i t constitutional significan : o
ik legation adopted in the present legislation
bility of the mode of delega  adop '
i a‘l:zeg:tlh tc:y defend the proper constitutional role of th.e 'Federal Parliament
be=upziage future similar measures. The impugned provisions border on an
discoura

For example, in New South Wales v Commonwealth (Work Choices case) (2006) . enact an abdication of the Parliament’s responsibilities. This Court should

1, s 356 of the Workplace Relations Act 1996, as amended, provided that “pro
content” in the context of workplace agreements between employe
employees would be specified in regulations. Section 356 effectively delag
the executive the power to decide what would and what would not be ally
workplace agreements. The plaintiffs in Work Choices claimed that this deleg,
power was too broad, and did not in fact amount to a “law”, as there w,
constraints on the executive in deciding upon the scope of “prohibited cg
The majority agreed (at 175) that “the technique employed in s 356 [w
undesirable one which ought to be discouraged”. Nevertheless, the delegation s
valid. Gleeson (], Gummow, Hayne, Heydon and Crennan J] stated (at 181);
The new Act has laid down the main outlines of policy in relation to wolg
agreements but has indicated an intention of leaving it to the Executive to work oy
policy in relation to what workplace agreements may not contain by specific reg
Section 356 thus has a wide ambit. Its ambit must be construed conformably
scope and purposes of the new Act as a whole, and with the provisions of Pt 8 in : of the Constitution
to workplace agreements in particular. The extent of the power is marked ution

bs of executive power, that is regarding execution and mamtenanc.elof_:he
b nwealth, are obviously subject to control by the legislature,
i Comn;gmove th;e executive’s delegated power altogether. I'l?deed, each
o - OCrommonwealth Parliament is entitled to “disallow” delegated
¢ uti‘:ier s 48 of the Acts Interpretation Act 1901 (Cth).

the courts, through the process of judicial revitlew ofdadminisr:at%\;i
. ; i tive's delegated powers.

i substantial fetter on the execu
.ch%?isaPty Ltd v Commissioner of Taxation (1969) 119 CLR 365, thfr C;):;
itte ,f-;xe bdelegation of vast discretionary power to tl’}e Fec%e‘ral Cl;)mli:ussllj oo
Lk Most Justices were expressly influenced in their d.ecxsm"ns ; ! the a
ﬁulrt; to import some limits on the Commissioner’s discretion.

The Constitution confers specific miscellaneous powers upon the executwf,
: om the broad grant of power in s 61. For examplef ; Eg vests 1210;::;1- ac;
R i to appoint High Court an
int civil servants. Section 72 vests power " i mpy =
3] ion 86 vests the power to collect and con of ¢
e ive. Under s 64 of the Constitution, the
XC ithin the Commonwealth executive.
mt(iavzeh:; power to administer government departments, a5111-_,<]i E(\) spe(r;:l rr;séleerz
. i ivities of government [5.55]. As such p
ds that end on the ordinary activities o
' 'cZJJy conferred by the Constitution, they presumably cannot b((ei removed
nended by legislation without constitutional amendment by referendum.

with the result that assessing whether particular regulations are ultra vires may
easy, s 356, read with s 846(1), is a “law”

In contrast, Kirby | in the minority found the regulation-making power to
opaque and unconstitutional. In a rare (and exasperated) judicial\attack on th
breadth of parliamentary delegations, his Honour stated (at 197-198B):

Under the Constitution, it is the duty of this Court to upheddthe law—making an
supervisory powers of the Parliament. We should not sanction ‘still further erosion @
those powers and their effective transfer to the Executive Government ... There co
point when a regulation-making power becomes so vague and open-ended that the
which establishes it ceases to be a law with respect to a subject of federal law-mak
power, becoming instead a bare federal attempt to control and expel State laws.
that line is crossed, this Court has a duty to say so.

Until this Court exhibits its disapproval in a judicial fashion, by invalidating such
provisions, the lesson of history is that executive governments will present s
provisions in increasing number to distracted or inattentive legislators. The legisla
will be unlikely to notice them in the huge mass of legislative materials, such as th
presented in the present case, and contest them. They will overlook the affront to p
parliamentary supervision, particularly in the context of regulation-making prov
that are typically found at the end of bills and ordinarily attract little parliamen
attention because they are assumed to be in the standard form.

ntenance of the Constitution

5] This limb of executive power appears to confer specific power upont 1:];:
l i tect the Constitution or rather,
monwealth executive to take measures to pro <
Australian constitutional system of gOVemmevt.]éllt(t};rirgE;)\f:f tize;?c?:;czgn
i is limb of s 61 as conveying
JJ recently described this lim . i e oriin Rl
iti i ”.*" Such measures include p
e body politic or nation of Australia”. ;
t;d theynaption against external and internal threztjsl. Fortel))(ﬂplccie, ;;etﬁ:sctrhe;lézl;
uri i isati initially establishe
Intelligence Organisation (ASIO) was init]
ntlilentew;gﬂiout stagtutory authority, though it now operates on a statutory

éi; - d Stelli 3, p113
15 Clarke, Keyzer and Stellios, n 3, p 113. - AL T
16 G Winterton, Parliament, The Executive, and the Governor-General (Megnl?ﬁrlr\etlilgv;ﬁlglz 5
¥ :Melboume 1’983) p 32. See for example, Communist Party case (1951) 83 at 151, "

255,

14 Wil'l*EI‘tOl'l, n e, P 38. A7 PQPE v FCT (2009) 238 CLR 1 at 83.

* - — e
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| islati i t for returned military personnel.
o e dosan s e al legislation regulating employmen

the inconsistent provisions related to employmgnt in meb}])jrw:;:t s;eci(;ré
inconsistency regarding employm(.ent in the public - ,This
- nc;) that the whole of the State Act was invalidated under. s1 - :
e finding that the State legislation was intended to provide a single
i i nt f%)r returned military personnel, and that the Vlf:tonan
e?ldlj)éor}:)rtl ?ntend to enact a Statute which (()inly regt.ﬂateci, tek;zss Oste;gceerréﬁre\
e i ic sector. The impugned provisions ve
d v‘écg.lfrﬂ;ii‘-igzﬁg that the State law was deé)endent on the validity of
1:hies’cent private sector provisions for its efficacy.

WHAT IS A “LAW” FOR THE PURPOSES OF SECTION 109?

[7.10] Naturally Acts of Parliament are treated as “laws” for the purpoge of
inconsistency. Where Acts of Parliament operate through subordinate or g
legislation, such as regulations, statutory rules, and industrial awarde
subordinate forms of laws come within the reach of s 109 because they a,
under the authority of the primary Act. For example, in Ex parte McLegn (
CLR 472 Dixon ] explained (at 484) that inconsistency arises betw
Commonwealth statute which empowers the arbitration of an award,

relevant State provisions, rather than between the award itself and the State

Administrative orders made under the authority of Commonwealth legislati
not treated as laws for s 109 purposes, and will not override State laws, In Airl
of NSW v NSW (No 1) (1964) 113 CLR 1 a majority found that adminis;
directions such as air navigation orders, information and notices to pilots,
similar directives did not amount to “laws of the Commonwealth”.

| : “invalid” to mean “inoperative”. Consequently,
igh COUIL I;ai«v;ntg fﬁtiisi:t‘;il;dmder s 109 ma;) “revive” if the relevant
e 1 V?’ is repealed. The State Parliament is not requirec-l to re-_enact th.e
.‘@nweal_th ader o I;estore its application if the source of the nflconmstency is
i m;i;j d. This has been confirmed by the High Court in Carter v Eg%
L P(:‘rlpmNDm ’(;in.g Board (Vic) (1942) 66 CLR 557 and Butler v Attorney-Genera

L 961) 160-CLR 268.
In the context of s 109 “law” does not refer to the common law as such. Norg
rules of construction dictate that the common law will be set aside by any
statute, whether Commonwealth or State, operating in the relevant jurisdicti
federal and State jurisdiction both apparently operate, the federal jurisg
prevails. As Walsh ] explained in Felton v Mulligan (1971) 124 CLR 367 (at 412):
In my opinion the problem must be resolved by treating the Commonwealth
paramount and as excluding, in relation to the matters to which that law applies,
operation of the laws under which the State jurisdiction of the court would be exel

2 FOR INCONSISTENCY

t})] As a starting point to any inquiry into the matter of inconsistency, it ?ust
~ . i i bject matter in question.
abli i fact operative on the subje .
established that valid laws are in . : ubjec ki
to be invalid or ultra
mmonwealth or State law is foun . : .
r(:htlferc lgwn s 109), there will of course be no need to test for inconsistency.

ithi t
established that the laws in issue are w1t1'u.n the scope of gle rlellée:n?n
lature’s power, and otherwise operative, the inqun'y then tums toh eq e

istegcy Three principal tests or approaches to mconsasterrllcfy a;/efe e
e : i i " test, the “conferral of rig
i - the “simultaneous obedience” test, 1
'thg I&?:t’zizﬂe field” test. The first and second tests arg ofts’e’n. descn.bfd as
a'n” forms of inconsistency, in contrast with the é:hirdd;mc:lrec; tilg_f]c;r;f;S 3\:’11(;1}:[
istincti direct and indirect, p
However, the distinction between ey, T
i i t always clear-cut, an \4
the conferral of rights test, is no 1ys -
;:r ;Ore evaluation of the utility of these descriptions, as explored at [7.70]
d '

Section 109 does not resolve conflicts between laws of the Territories, and *hos
the Commonwealth. Section 122 is the source of paramountcy of Commuariwe
laws with respect to the Territories, and although the Australian Capitad Terri

and the Northern Territory enjoy self-governing status, the Commonwealth

displace Territory laws through that head of power.*

MEANING OF “INVALIDITY”

[7.15] Section 109 prescribes that an inconsistent State law will be “invalid to f
extent of the inconsistency”. Only the inconsistent portions of a State law
invalidated. For example, one provision or section of a State law may be fo
inconsistent with a Commonwealth law and thus inoperative, but the rest of
Act will continue to operate. The inconsistent provisions in a State Act
occasionally be severed for inconsistency [1.235]. However, if the provisions are n
severable, the whole Act is deemed inoperative ab initio, or from the date that
inconsistency arose. This is demonstrated in the case of Wenn v Attorney-General
Victoria (1948) 77 CLR 84, where the High Court found inconsistency between State

ODSSIBILITY OF SIMULTANEOUS OBEDIENCE

:25] The earliest interpretations of s 109 restricted findings of mlconsm;t:lgcy t}t:;
ations where it was impossible to obey Ll ititteh ?)::tzer forbids
mmonwealth law, which arises when one law commands w 31 e Ruo Licensiné
“when one law compels disobedience of the other. For exaréllf e-u;aﬁon roquired
t of Brisbane; Ex parte Daniell (1920) 28 CLR 23, Queenslan egés S i
a referendum on liquor licensing to be Higlo g e dneoe dayh?li't ed referenda orrl
while the Commonwealth Electoral (Wartime) Act 1917 (Cth) prohibite
4

3 Note that until its amendment in 2009, the Workplace Relations Act 1996 (Cth), s 152 expre sed

Parliament’s intention that the awards made under the Act operate to the exclusion of State laws and.
awards. See also Jemena Asset Management v Coinvest (2011) 244 CLR 508 at 516-517.

See Lockhart ] in Attorney-General (NT) v Minister for Aboriginal Affairs (1989) 90 ALR 59 at 75.

ol i i or his opinion,
5 Ajudge will sever a provision, or text within a provision, Lfl‘fhe mrrl:ln;ne%‘t;i)t:tlllgm errelevant Pstatute
B i : i 'S i tion when 1y

g * still basically reflects the enacting Parliament’s inten

- Or provision.
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> the Commonwealth. The High Court found the State Act was invalid
Yof the inconsistency, and was inapplicable to workers employed under

onwealth award.

o Bradley Bros Pty Ltd (1943) 68 CLR 151 a Commonwealth award, again
under the Conciliation and Arbitration Act 1904 (.Cth), stated that relevant
could employ females to work in the inc!ustnes covered by the award,
cluded milling machines. The State Factories and Shops Act 1.912 (NSW)
+ an offence to employ females on such machinery. It was possible to obey
= by not employing women on the specified machines. However, the
Cor;ferred on the employers and the prospective female workers were
shed by the State law, so an inconsistency was found.

cigl Discrimination Act 1975 (Cth) confers certajn_ rights of equfahty and

imination on the basis of race or ethnic origin. This Act was Cons@ered by

Court in Mabo v Queensland (No 1) (1988) 166 CLR 186, a hearmg_that
ithin the course of the ten years of litigation that cuh:ninated in the' decision

abo v Quéensland (No 2) (1992) 175 CLR 1, when the High CourF decided that
enous Tiative title rights had survived European settlement. During the course
e hearings, Queensland introduced the Queensl_an.d Cous‘t Islands Declamtgry Act
e \d), which purported to extinguish any traditional rights to land which the
¢ Sirait Islander plaintiffs might have had. Although the High Court had not
decided whether native title in fact existed, it was prepared_ tq hear the
s’ demurrer to the defence mounted by Queensland. Thg Pla;ghffs argued
the Queensland Act was inconsistent with the Racial Discrimination Act 1975
because of a diminution of rights conferred. Section 10(1) of the

mmonwealth Act provides:
 If, by reason of, or of a provision of, a law of the Comr_nonv've'a]th orofa _State or Territory,
-éérsbns of a particular race, colour or national or'ethmc origin do not enjoy a right .th}?t is
law “tak : ~ enjoyed by persons of another race, colour or national or ethnic origin, or en]g)]zn? right to
akes away a right conferred” by the Commonwealth, Thus, a State law . a more limited extent than persons of another race, colour_ or nanopaj or ethnic origin,
Py then, notwithstanding anything in that law, persons of the first-mentioned race, colour or

e i-rl al]d if t te S i i . ] " or nahonal (e}
, IMpairs (8) i a T € g
b Vv 1 al. I P I det‘raCfS frf)m the OPeraflon of a (e({er I aw. T natlona or e”'l ic o .g. : ‘ thn]C- origimn . h
test ] ecame l)a[ l Icu lal 15/ llIlpOl ta] lt Iegal"du'lg COI'I.ﬂlell'lg Sta] 18 ardas ul 1 lllldus i 3 as PBISOII'S C | | N .

The reference to a “right” in subs (1) includes the rights articulated in Art 5 of the

days when Senate elections were being conducted

§MLlltmeoust obey both laws, thus the State law
Inconsistency.

It was imp
was found jp

This rather limited test for inconsistenc ;
where they modified rights granted u{ gziigl;iiglatiylii;e II?WS ach
.Ausn-alz.mr Boot Trade Employees Federation ¢ Whybrow (1910) .1001‘ :
mdust.rlal laws in a number of States prescribed a lower minimum o
%I;escnbed by the Commonwealth under its conciliation and arbitrat‘;;agle ;
e laws, however, were not found to be constitutionally iIlCOHSisterI:t .

Freser}:e as much of the States’ autonomy as possible, reflecting conc
Ciom t 1e reserved powers” doctrine. As that approach fell away after the E,
ise In 1920 (see [2.15]), a modification of the test for s 109 followed %

CONFERRAL OF RIGHTS

[7.30] The “conferral of ri #
0] rights” test developed aft ]
f;gmeermg v Cowburn (1926) 37 CLR 466, Knox CP] and Geaivain‘gi‘ig&] Qltn
8) that two laws will be inconsistent with each other under s 109 Wl‘t: 13.;

. T . - . + 3 ] ] ] . 1 hiCh
working hours, niernational Convention on the Elimination of All Forms of Racial Discrimination, whi
Workergs ;1{1;1 . Th‘eN iﬂ iour I}Tours Week Act 1925 (NSW) provided that %dudes the right to own property, and the right to inherit, as rights to which
o r(};nd i & hours” were to be 44 hours per week (with overtim j;::'guahty before the law must be guaranteed.® The Queensland Act indeed sought to

pay y at period). The Commonwealit, award made under . Bl inish the property rights of a group of Indigenous Australians, should such

}glghts eventually be articulated by the High Court, specifically on the basis of their
race. Brennan, Toohey and Gaudron JJ, with whom Deane ] agreed, found as

follows (at 218):

employer deducted i i f

el UB;S disihe :neoal?s Z‘E‘:;‘;;Cm reliance on the Commonwealth standard of - By extinguishing the traditional legal rights characteristically vested in the M?riam

bt Weekt et gy " € was possible, as the employee could work people, the 1985 Act abrogated the immunity of the Meriam people from -arbltfal‘y

18 horar s a0 then ? s pay dockec? four hours for failing to work the. deprivation of their legal rights in and over the Murray Islan‘ds. The Act t‘hus impaired

diminish th e Lommonwealth legislation. However, the State law was their human rights while leaving unimpaired the corresponding human rights of those
g the rights conferred on the employer to expect a 48-hour week to be

worked, and the right of the i
e dand thefefore - quker to be paid the full rate for those 48 hours. The 6 International Convention on the Elimination of all Forms of Racial Discrimination 1966, 660 UNTS 195,
Inconsistent by reason of the modification of the rights b
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whose rights in and over the Murray Islands did no
customs of the Meriam people ... the 1985 Act has uding
people from enjoying some, if not aJ] of their e i i ;

ictorian
i ked 12 months. The Victoria
fore they had worked 1: f one’s
jut to saCkuenm]implﬁzsefibﬁt as it prohibited dlsmls§al for .reaso[r; ';,)5],
e e bmitted thagt tl’lere was indirect inconsistency; see [7.
sett also su

t take their Origin from

. ight or

1S ) i in this case was: what rlg

2 ing direct inconsistency m alth intend

ucial ques‘ﬂ%n rex%laggregalt;r intend to confer? Did the Cclimlé‘(;?\;iy relevant
. ity did the Comn ight to dismiss, so lon - dine of

The State law, which Purported to extinguish native title, workeg to : upon the airlines an a?;ﬁéﬁi;;gmat finding would lead to a fmdlirflgtl?e

A Sl X as ¢ i ver,

e in the agreel-nt}elnih"; Equal Opportunity Act 1977 (Vlczj I§0¥te i, e

i onsisterlC_Y e t intend to confer such an unq.uahhe Sgue&

Wealﬂ}t dc;drlgnl?t to dismiss, then no direct inconsistency en :

da limite

: nfer an
i Ith had intended to co
' sl d that the Commonwea loved fafia
<CJ .and Aleli?IiInfm:;u; dismiss staff before they ha.d bele;lwen%ie ymajority,
ed right fogsadjrect inconsistency wit1_1 the _Vlc:()rclzzfer an abgolite right
5 inconsistency The Court jear; S0 ;h(:;ed Vtvhere was no Commonwealth intention to

: : er, fo

| Agreement was
ices i jority found that the federa ;
442) that s 7 of the Lang (Titles and Usage) Act 1993 (WA) purported to e miss. Three Justices in the m?z?gismissmg e
any native title to Jand existing before the commencement of the Act, and craage O\t only the proces

only rights of “traditional usage” for Indigenous

irli i This
ismissal of airline pilots. T
i ounds for the d1smlss'a : iy
S figf;:;ﬂ &e:r};ewg;‘s scope for the opereimor;& otf a State law
s i ct.
‘gnth?egargunds for dismissal, such as the Victorian
e e 10

would have been entitled to, native title. As the rights of 5
less secure than native title rights, the majority of the Court found that the S t, to a certain extent, the federal
purported to diminish the rights of native title holders, and \ k a different approach. He agljeed that, but only in the context of
the Racigl Discrimination Act 1975, citing Mabo (No 1 ) at 4388 en ] 'éodo_id E;gl-ant Ansett a right to dismiss employees,

en

C |||dL1 t]:lal dlsputes. OtheIWlSe t]l.e I1 }l tO d.lSIILlSS was hIIL‘ll’ed by tlle
z g t

i lained (at
ey 1 Vi i i-discrimination laws. He exp
remove with the enac ent of a statute. For example, i al law”, which included Victorian anti-discri
Ward] (1980) 142 CLR 237 the High Court haq to co E. b ul

the State and Commonwealth Acts at issue. The Equ

was inconsister

] ] : ithin the meaning of s 1_09 of the
al Opportunity Act 1977 -il- my view there is in this case no l_m::?::;?:hq; :)gtract of employment Whld'é ‘531 _?,}?ef
prohibited discrimination on the grounds of PETSoN’s sex or marital gta Meonstitution. 1 regard the right of tleftm]g ht, such as that for which. Ansett cg?tes ol
federal Airline Pilots Agreement, which had the status of an industrial awaiq 1 " e Agreement confers as no abso r":ee w%uc}"l is capable of exercise regar ietsis 2 Hight
the Conciliation ang Arbitration Act 1904 (Cth), prescribed a certain precstiure to b t which it confers Hi no(:f (t)he ground for its exercise. On the C-(:nt;a:;{ation which
followed if 5 pilot was to be sacked. That procedure did not haye to\be followed _ mﬂawfulnes&; unh(izrl Ei;:.atts ]:;’Vun derstood against the background to its op
the pilot was sacked within a year of ¢o 1 the nature of w.

i igi ide.
1 laws of the land, whether State or federal in origin, provi
general law ;

f . . tial vacuum, within Wthh the
ikt Bt was refusec The Agreement is not, I think, to be reeEd as 1_f Crea}t:éll% avi:?;tz.awn from the operation of
the grounds of her gender. Ansett was in clear breach of the Victorian Act, so & eizt{oirs;hip between Ansett and its pilots heﬁc‘;ble tﬁ other members of the Comumti);
Equal Opportunity Board (Vic) ordered the company to employ Wardley. At o eral laws of the land which are appli ttement of an industrial filSP‘fte'
. ~ those gen . ial agreement, made in se d accordingly; they
time Ansett came before the High Court Wardley had been employed for less tha e present industria agﬁ +5 anid it§ teriiis should be. construe . i
six months, Ansett sought a declaration from the High Court to the effect that " concerned with industrial matte assing upon alien areas remote from its purp
State Act was not applicable with regard to the employment or dismissal of should not be regarded as tresp
defendant by reason of Inconsistency with the Common

bl e S 5 gn
y subject Hlatter, VVh.etl. 1 ﬂlO e areas concern HIE nation fOIIEI affalrs or SOClal ev 115 Sudl

; d of sex. ) ct of
18 discrimination upon the groun s to the contra
* as discriminati P o hich cl 6B confers upon the Parhe e o s
~ When the power of te mon d it can be seen to contain nothing i e
1 to be construed i ’ inviolate, unresponsiv
i ° loym.ent lcoﬂéifémfé to suggest that it should stand invio
- unexceptional w

i evention of some
i unity at large and directed to the pr
7 Mason CJ and Da son | were not prepared to ] et voring b g
)

ake assumptions of fact regarding the possibility
finding in favour of the plaintiff

; i he
; itself in a variety of ways, mc]u@g s
iff's native title claim, so they did not decide the s 109 issue. Wilso evil practice which, of its nature, may ma_nLEe_St‘;Ib?[{emc oncern 2; the Agreement is, after
dissented (at 206) on the basis that the Queensland Act did not create an inequality between ad by an employer of his power of dismissal.
Meriam people and other people, but in fact removed a source of inequality (as native title rig feicize by
vested only in Indj

i trial
ttlement of an indus
' i ively devoted to the se i form of a
; ; ble, being exclusively ; . iscover, in the fo
B all, entirely unr ema}":; rently improbable source in which to dlt;c arties to a contract of
e This is %n' : tileir contract to an end conferred upon both p
simple power to bring

&enous peoples), and thys the Act did no
5 10 of the Racigl Diserimination Act 1975 (Cth).

8 See also Gerhardy © Brown (1985) 159 CLR 70.
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employment, a right on the employer’s part to practise discrimination upon the

intention to cover the field is evident, then no indirect inconsistency will
of sex, contrary to, and immune from the prohibition of, State law.

4. Where a State law does purport to encroach on a “field” or area, or
- tter, which the Commonwealth legislation intends to cover, then thelit
0" i]]! represent a conflict or inconsistency with the Commonwealth’s
W”cover the field”, and a breach of s 109 will arise.

In Stephen J's view, the federal Agreement was never intended to impact upgp
area of sex discrimination. That was (at 251) “simply not a subject wig '
purview of the award”. on to

t certainly represents an expansion of the scope of s 109, and thus has
able impact upon the operation of a wider range of State laws than that of

Ct” tests.

The judgments in Ansett suggest that some flexibility exists within the test g

inconsistency. Direct inconsistency can be eliminated by attributing
Commonwealth an intention that the rights in the relevant law be read narro
that the.law be: reac'i S0 as not to limit the oPeraﬁon of.the.relevant Sta tification of the “field”
Alternatively, direct inconsistency can be contrived by attributing an intentj el

T PR : ; i th State
the rights conferred by the relevant law be read expansively so as to ej 0] The principles or indicia of how to identify the field apply to both Sta
application of any State law. b

ommonwealth laws, and involve characterising the subj.ect matter of the
b ting legislative regimes. A number of cases demonstrfltg this process, ar.ld th;
es of those cases demonstrate the difficulty in predicting the application o
direct test for inconsistency.

ullivaye, Noarlunga Meat (1954) 92 CLR 565 the C‘ommonwealth and”S'tIzj;e
at isstie-dealt with the use of premises for “slatf.ghtermg s.tock _for export”. . e
ren + (Meat Export) Regulations (Cth) established a hcer}smg regd]mg o;
isus. used for export meat production, and set appropriate sfcanI 93315 55 Ao)
“w- iene and production quality. The Metropolitan and Export Abattoirs Acnf N t( 4
regulated the slaughter of stock for export purposes, although this Ac \tf;;at
ed with the licensing of “fit and proper” persons and ensuring tha
tering premises were in suitable locations.

INDIRECT INCONSISTENCY/COVERING THE FIELD

[7.35] Both the tests described at [7.25]-[7.30] are “direct” in the sense tha
prohibit inconsistency which is apparent in the text or factual application o
competing laws in question. A third analysis has developed which tests for ing
inconsistency, that is inconsistency where the text or the factual operation o
laws does not generate actual conflict. Isaacs | explained the “cover the field”
for indirect inconsistency in Clyde Engineering v Cowburn (1926) 37 CLR 466 (at
If ... a competent legislature expressly or impliedly evinces its intention to covey
whole field, that is a conclusive test of inconsistency where another legislature ass
enter to any extent upon the same field.

Dixon | explained the nature of this indirect test in Ex parte McLean (1930) 43 G3
472 (at 483):

[Inconsistency] depends upon the intention of the paramount legislature to expires
enactment, completely, exhaustively, exclusively, what shall be the law: govern
particular conduct or matter to which its attention is directed. When a Fotleral st

discloses such intention, it is inconsistent with it for the law of a Statet& govern the
conduct or matter.

s High Court in a statutory majority found that both laws concerne_d th.e sage
, being the regulation of slaughtering stoclf for export. By conmdermgt the
subject matter of the legislation, the regulation of abattoirs, the Cqurt czs 2 te
ds” as overlapping. They went on to find that the Comn}onwealth inten ; (2
r the field, so the State legislation was held not applicable due.to En 1n§_1
istency. The approach of the bare majority was affirmed by the Privy Coun
‘appeal at (1955) 95 CLR 177.

This hould be contrasted with a similar case regarding overlapping
i ?u?gtcxir;sjrsemems in Airlines of NSW v NSW (No 2) (1965) 113 CLR 54. Bolt\%&(;
‘Air Navigation Regulations 1947 (Cth) and the.Azr 'Tmnsport.Act 19. ; (t N

rohibited the operation of certain comme.rmal air operations wit gu e
ropriate licence. The Commonwealth hcencg would - be grar}te upog
wsideration of matters of safety, regularity and efficiency of air navigation. Awar

the State licence required consideration of matters such as pu_bhc‘ .transport
emands, the facilitation of competition in the industry, and the suitability of the
licant.

Court, if it had followed the methodology in O'Sullivan, Fould ha've 1%ent1f1e.d
e “field”, as the subject matter of “licensing comn}ercial_ air operations”. If tk.us
re the approach the laws would have overlapped in their fields, and an inquiry
o the Commonwealth’s intention would have ensued. However, tht_e C01.1rt
stead noted that the State Act did not concern itself with any of the topics with
vhich the Commonwealth Act dealt. So, even though both Acts concerned a

Where the Commonwealth has legislated in an area or “field” and intends k
“cover” that field, any State legislation in that “field” will be deemed t
inconsistent. There are three steps, first outlined by Isaacs J in Clyde Engineering a
(489-490), to be followed in applying the “cover the field” test: '

(a) Identify or characterise the field, or subject matter, that the Common-wealth law deal
with and regulates.

(b) Ascertain whether the State law attempts to regulate a field which the Commonweal

intends to cover. If there is no overlap of the fields, then no indirect inconsistency !
be found.

(c) If the two laws do overlap, ascertain if the Commonwealth intended to cover the

- did the Commonwealth Parliament intend its law to be the only law on the subjec!
matter in question?

9 See JD Goldsworthy, “Legal Rights Subject Matters and Inconsistency: Ansett Transport Industrié

(Operations) Pty Ltd v Wardley” (1981) 7 Adelaide Law Review 486. This article contains a tho
analysis of the Ansett decision.
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I O'Sullim? : e Jtter of that Act. That silence will necessarily extend to the factum through
n O'Sullivan’s case, the “field” was cast in i erent fj, : PerateS; the present Agreement. The disputes with which the Conciliation and
overlap, whereas in the Airlines cgs (I\? i wide terms, increasing the y Act are concerned are disputes as to industrial matters, pertaining to the
terms, reducing the o ; ¢ (No 2), the “field” was char, iy of employer and employee; they have nothing inherently to do with
In Ansett Fpositaly-for overlap.'? aCterlsed_ . of discrimination on the grounds of sex. No doubt it may happen that in a
. -2 Wardley, narrow and b "¢ dispute, apparently of an industrial character, some question of discrimination
evident in th road approaches t (R ne @raisputs, . 1
€ one case. With regard to An . s to definition of the ¢ 3 t may appear to be involved. The precise nature of its involvement may then
sett’s submission regardin he dispute is indeed an industrial dispute. However in the

inconsistenc , the minori or not t
VZ nority adopted a broad approach to “th i g o whether or
L) ’eld";

Commonwealth award, interpreting that f; ease the Agreement gives not the slightest indication of any such involvement
g that field as the dismissa] of airline - all the hallmarks of being made in settlement of an entirely orthodox industrial

majority indicated that the

discrimination | : :
a s ;

. W, which limited the gro ephen ] stated (at 247):
P;esent industrial agreement, made in settlement of an industrial dispute, is
ned with industrial matters and its terms should be construed accordingly; they

not be regarded as trespassing upon alien areas remote from its purpose and
+ matter, whether those areas concern the nation’s foreign affairs or social evils such

tency” ;
ﬂ‘:Y .argument, which is discussed at [7.30]. . iminatfon upon the ground of sex."

e field does not therefore appear to offer o smmercial) Radio Coffs Harbour v Fuller (1986) 161 CLR 47 the Court examined
use of the ! there was “cover the field” inconsistency between the Broadcasting and
€ “cover the field” test (at 634): on the difficulties inherent in 4 1 «w Act 1942 (Cth) and the Environmental Planning and Assessment Act 1379
. &), It was argued that the Commonwealth Act “covered the field” regarding
egulation of the height of broadcasting antennae, thus excluding any
ons placed on that height by the New South Wales Act. The Commonwealth
ind that the laws at issue were directed towards quite different purposes, and
no encroachment into the “fields” could be found.'? Wilson, Deane and

n J] stated (at 57-58):
o intention of the Commonwealth Act is to maintain the provision of high quality and
nically efficient broadcasting services which are commercially viable and receptive to
e needs of the community. It does so by the prohibition of broadcasting except under
ce granted subject to certain conditions. But the relaxation of the prohibition by the
anting of a licence does not confer an immunity from other laws, Commonwealth or
te. The Act does not purport to lay down the whole legislative framework within
ich the activity of broadcasting is to be carried on. It is intended to operate within the
setting of other laws with which the grantee of a licence will be required to comply. ... In

' the words of Dixon | in Ex Parte McLean ... the Act was intended to be “supplementary to
13

e a_l'ly a.nal()gy e een I i i e tie ’ a.“d v etles
b tw egls]ahon a.nd its i_nﬁmte C()mp] X_i i S, ari ti 7

of little assistance.

Commonwealth |
o aws. Theref ;
definition of th ore, just as there are dj i
e Py e d_lfﬁcul g
whether the S Commonwealth field”, there are a] Ities In ascertaining
e State has trespassed on that field also difficulties in gave

e -called \gub;
] in Ansett Transport Industries v Wiy (19];530'3)t 1?;

nsistency submission Ansett had argued that the Fed
the field” regarding the emplo

t the very | .

was argued that Y least the field of the dism; :

there was no scope for any Operaﬁonlsﬁtsl—f;i i’fIPIIOfS- Th ~ or cumulative upon State law”.
Ose respec

subject matters for the Vi

, e Victorian E -
Ansett’s contention and stated (at 2(]511131 OPPOItunlty legislation. Stephen | rejecte Thus, the “subject matter” approach indicates that Commonwealth and State laws
’ A  less likely to overlap when they concern objectively different subject matters. In

ICtOIlan e q y p
I}le 't‘ l 1 Iatme llas Cong el]led tSe]! UJf ne a” Wlﬂ! ﬂ e S“C]al Ioblenl
g S 1 e ge T

1scrimin p ty
aton b Se u
sex or ar tal status and Ccurrmg
d I tio a (j O sex o mari la (8] Il a varie C)i areas

human activi I
unlawful, Ttutz  has C.IEC]amd various

. . 1
Arbitration Act is understandably silen

1 It may be noted that Stephen | here inverts the test of “trespass” by asking if the federal law
trespassed on the State field. Any differences that flow from the inversion of the test are probably of

academic interest only.
12 G Williams, S Brennan and A Lynch, Blackshield and Williams' Australian Constitutional Law and
Theory: Commentary and Materials (6th ed, Federation Press, Annandale, 2014), pp 302-303.

13 An argument was also made regarding direct inconsistency. The argument was that the
Commonwealth Act granted a right for the radio station to have an antenna of a certain height,

cases. See [2.30]. A mare monwealth’s power under s 51(i) in th o0
88 Tespes which was removed by the State Act. The Court found that the Commonwealth did not intend to

Tecent example of a narro :
w drawing of the field
: s, such that o
v Coinvest (2011) 244 CLR 508. t they were foRgS confer such a right, so there was no direct inconsistency. The case is thus similar to Ansett v Wardley
in terms of the arguments made and the outcome.
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The Commonwealth Parliament may express an intention to clear the
leave the State laws operating alongside the Commonwealth’s law
complementary regime. The effectiveness of such expressions of consisten
examined in R v Credit Tribunal; Ex parte General Motors Acceptance Co
CLR 54. A majority in that case found that the Commonwealth could expr
there was no intention that its law be the exhaustive or exclusive regulato

on the given topic. In that case, s 75 of the Trade Practices Act 1974 (Cth) pr

(1) Except as provided by sub-section (2), this Part is not intended to exclud
concurrent operation of any law of a State or Territory. ...

(3) Except as expressly provided by this Part, nothing in this Part shall be taken tq

restrict or otherwise affect any right or remedy a person would have had if ¢
had not been enacted.

nwealth
; after the Viskauskas decision was handed down, thekCo';nézouCit -
i telamended the Racial Discrimination Act 1975 so as to n_la C 1thatppursu8d
e i i lude any State regimes
alth did not intend to exc : e
'mmc‘)glwisﬁce objectives. That amendment, s 6A, was inserted into
Soilaaltl]l Act and came into force in June 1983: . »
k. i t intended, and shall be deemed never to have been intended, to exclude or
This Act 18 N0 "

% a ]

't the ‘)peraﬁon Of a laV\i Of a State or Temtory th.at fl.ll-thers th.e Ob]eC.tS Df. e

: ‘ o e tlon and iS Capable Of Operating Cﬂncurrently w'lt‘h I:hlS ACt. Bmpl 1as1s added
W onv 14t

o animously decided in Metwally that the anunonwealth ;r:eﬁn;f;;
i Discrimination Act 1975 could prospectively _remove p o
e tion to cover of the field of race discrimination. Thus s
e mtet? discrimination regime as of the date it came into f'orc?, ]ufne
e aﬂﬂ“; case at issue, the University was challengu}g a flnchnagl (;;
HoWEVel;dléld by the New South Wales Equal Opportunity Tribun
etwa?f;am response to a complaint from March 1981.

ing on the

High Cout tajority found that Metwally was precluc;edkfl;gr;l ;ﬁmﬁhen o
H th Wales legislation, because his complgmt date_d ac ¢ Hrorsitenee a

% 1) was inoperative, in conformity with the finding o L; Walss Heaal
w\?:l’['he order in his favour made tg th;h Newjofior;t ? n thatqthe

9. . e ma

DhY d was void and unenforceable. . :
ak“umzal?}?aci)uld not uncover the field and retrospectively revzzl(:j a ‘itr&::ztla:l
JIII“;;“; been previously invalidated uncller s 109, for thlstiivuiion IZ}ibbs ]
Commonwealth statute to prevail over the Cons .

iority’ iti t 457-458):
ined the majority’s position (a ] =
E)efo. : dment Act came into effect, the Commonwealth Act, on its r rop ¢
" Before the Amendmen lete and exclusive statement of the 'aWAOt
B ial discriminati d Part II of the Anti-Discrimination Ac
4 . : d to racial diser ation, an : t the
i @ust{alm w;?e;fgxith that law and therefore invalid by force of t:3 }110?11 dw:jw L
1‘;';5 H‘;ﬁ:ﬁt Act in effect provides is that the gomonwed;h tﬁct SP a(;t o e
B derrlstood as though it did not have that 1-ntenhon. anc Ina ki
fnt:Discﬁmination Act was therefore not inc?insmt?ng 1‘8';&[\) yltﬁleam of a fiction. The
~ Parli ted to exclude the operation o _ Jude
e his:) atl;t: I;llgamissions of the respondents is that the ?ahamerﬁ;liasngzgne; to
;-shqrt answer £ s 109 by providing that the intention of the Parha_ment s be deer i
.~ the operation of s ¥ provic s and that what was in truth an inconsistency
|_'-have s e mon what aCh:Iaﬂg WE‘?b ?’?}n 109 deals with “a matter of prime
d to have not existed. Secti : i

‘ﬁapltr]:;nciseﬁlxethe constitutional framework ..., namely the effect of an inconsistency

p S {2 t Iy. ts
betwaa]l ﬂle enactments (lj two le SlatuIeS b“ﬂl Df V\ih.l(h. operate 1 lﬂle ame territo I

]‘ gl

é ] S g : tio . ee : gIEE es Df tl

€ or | m;

After considering Wenn's case, Mason J treated the Commonwealth’
clear the field as entirely valid (at 563):

[A] Commonwealth law may provide that it is not intended to make exha
exclusive provision with respect to the subject with which it deals, thereby enablin
laws, not inconsistent with Commonwealth law, to have an operation. Here ag
Commonwealth law does not of its own force give State law a valid operation, Al
does is to make it clear that the Commonwealth law is not intended to cover the f

thereby leaving room for the operation of such State laws as do not conflj
Commonwealth law.'?

S inten

However, Mason ] also pointed out that such an express intention could not
State law from invalidation due to direct inconsistency, that is where simulta
obedience is impossible, or where one law modifies rights conferred by the of
An express indication of the Commonwealth’s intention to clear the field will
save a State law that might have otherwise been considered indirectly incons;
Mason J’s view on this distinction between direct and indirect inconsistency v
regard to express clearances of the field was upheld in Palmdale AGCHo Worke
Compensation Commission (NSW) (1978) 140 CLR 236,16 1

nstruction, was intended to be a comp

An interesting example of this expressed intention is found in the ease of Uni 4
of Wollongong v Metwally (1984) 158 CLR 447, which arose ot of a change to
Racial Discrimination Act 1975 (Cth), which had been prompted by the result
earlier case, Viskauskas v Niland (1983) 153 CLR 280. In Viskauskas the Hi

had to consider whether the Racial Discrimination Act 1975 (Cth) was intended
cover the field of race discrimination. The Court accepted that the Act implemer
the Commonwealth’s international obligations to combat discrimination on
basis of race, giving effect to the International Convention on the Elimination of
Forms of Racial Discrimination, to which Australia is a party. The Court found
implementation of international obligations was a subject matter which requi
uniform regime. Hence the Court found that the Commonwealth impli

intended to cover the field of race discrimination, rendering the Anti-Discrimination
Act 1977 (NSW) inoperative.

rovisions are not only critical in _ _ in
¥ g d the States, but of great importance for the ordinary
| pi— : i 1 he is required to observe.
~entitled to know which of two inconsistent laws

; . it
;i contrast the minority felt that what the Parliament could do prospectively, i

; . -
could also do retrospectively. It could therefore retr(zsispecg\.r_elyozes‘\gf;zys;t:soe;wl
| indi i inc :

for f the test of indirect (though not direc ! ‘ 1
gmt}tl:d%ulftpg:tssc;w has no role as a guarantee of individual rlgzl;\t‘s, but is a purely
‘mechanical provision, resolving conflicts between statutes (at 4 ):

Ine

i lth
The object of s 109, no more and no less, is to establish the supremacy1 of C&ﬁ;\:ﬁ:&i i
la'ss ?vlieeie there lS’ a conflict between a Commonwealth and a State law.

15 See, also, eg, John Holland Pty Ltd v Victorian Workcover Authority (2009) 239 CLR 518.

16 See also ] Clarke, P Keyzer and ] Stellios, Hanks' Australian Constitutional Law: Materials
Commenfary (9th ed, LexisNexis Butterworths, Chatswood, 2013), pp 475-476.
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What is “protectionism”? - majority therefore pointed out the obvious fact that the retail fee was
- =minatory and protectionist in its form. However, they also found that the fee
tively discriminated against interstate trade, even when read in light of the

ale fee (at 425-427):

when the provisions of the Act imposing the liability to pay the retail tobacconist’s
% ance fee are read in the context of the Act as a whole, they retain their discriminatory
d protectionist character. Such a reading reveals the explanation for the exclusion from
basis of calculation of the retailer’s licence fee of tobacco products purchased within
storia from a licensed wholesaler. That explanation is that the licence fee which the Act
ires Victorian wholesalers to pay to the Victorian Government will not have been
to the Victorian Government by an out of State wholesaler who does not carry on
13 . . . mess in Victoria and therefore does not require a licence in that State. The explanation
12-month period. 'However, tobacco bought in Victoria from a trader as, however, to underline, rather than remove, the protectionist character of the
wholesale tobacco licence was exempted from the calculation of the 25 crimination at the retail level effected by the provisions imposing the tax. If
variable fee. The retail licence scheme, when viewed in isolation, clearly see lesalers of tobacco products in another State already pay taxes and bear other costs
encourage retailers to stock Victorian rather than interstate tobacco. Altern, ich are reflected in wholesale prices equal to or higher than those charged by Victorian
the fee would encourage Victorian retailers to raise the price of interstate wholesalers, tite practical effects of the discrimination involved in the calculation of the
tobacco by 25 per cent, which would confer a comparative price advant iler's lictnce fee would be likely to be that the out of State wholesalers would be
Victorian tobacco. Alston Holdings, a tobacco retailer, accordingly argued cude( trem selling into Victoria and that the products which they would otherwise sell
scheme breached s 92. iniex-State trade would be effectively excluded from the Victorian market. On the other
.nd,uf out of State wholesalers pay less taxes and other costs than their Victorian
%unterparts, and in particular if they pay no (or a lower) wholesale licence fee, the effect
of the discriminatory tax upon retailers will be to protect the Victorian wholesalers and
» Victorian products from the competition of the wholesalers operating in the State with
e lower cost structure, Either way, the operation and effect of the provisions of the Act
osing the retail tobacconist’s licence fee are discriminatory against inter-State trade in
rotectionist sense. For practical purposes, their operation is to impose on Victorian
ers who, during the relevant earlier period, purchased tobacco products both locally
in the markets of another State, an obligation to pay to Victorian consolidated
ue an ad valorem tax calculated by reference to the sale value of so much of those
sducts as came from inter-State. Ignoring the flat fee of $50 or $10, the effect of s 10(1)(c)
d (d) is to discriminate against tobacco products sold by wholesalers in the markets of
other State and to protect both Victorian wholesalers and the products which they sell
from the competition of out of State wholesalers and their products. The wholesaler’s
icence fee, imposed on local wholesalers by reference to all their local sales, does not
infringe s 92 in that it does not discriminate against goods coming from another State. The
valorem content of the retailer’s licence fee does infringe s 92 in that it discriminates
st inter-State trade and commerce in a protectionist sense by taxing a retailer only
use of, and by reference to the value of, his actual or imputed purchases of products
any State other than Victoria.

[11.45] There was general relief at the apparent certainty in s 92 after.
handed down. The unanimity of the approach the High Court had adop
the decision a great deal of authority and ostensible stability. However, 4
was fleeting: a few weeks later the Court handed down the decision in Bat,
Holdings (1988) 165 CLR 411. The Court all agreed on what the test for |
s 92 was, but split 4:3 on how that test was to be applied.

The Business Franchise (Tobacco) Act 1974 (Vic) prohibited all sales of
without a licence. Section 10(1)(c) and (d) dictated that a retail licence woul
small flat fee plus 25 per cent of the value of tobacco sold during a p

However, the Act also provided for Victorian tobacco wholesalers to pay a
cent fee on tobacco at the wholesale level. Thus, the Act ensured that a 25 p
fee was paid at some stage on all tobacco products before they reac
consumer in Victoria. If the tobacco was produced in Victoria, the whe
would pay the 25 per cent. If the tobacco came from interstate, the retailer
pay the 25 per cent. It was thus arguable that the retail fee merely “levelled
playing field” between Victorian tobacco, which was subjected by Victorien
a 25 per cent wholesale fee, and other tobacco, which was not (although ar.
the amount would differ slightly because of the different cost\ base
determine the value of the assessable tobacco product).

The majority (Mason CJ, Brennan, Deane and Gaudron J]) foand that the re
breached s 92 (at 425):

[TThe retailer who sells only tobacco products purchased by him from a Vict
wholesaler will pay the appropriate flat fee for his licence, while a retailer who se
tobacco products purchased from an inter-State wholesaler will pay that flat
25 per centum of the value of tobacco sold in the preceding relevant period. It fo
that, if they be viewed in isolation, the provisions of the Act imposing the obliga
pay a retail tobacconist’s licence fee of [a low flat rate of either $50 or $10] plus an
calculated by reference to the value of tobacco sold which has not been pur
Victoria from a licensed wholesaler, discriminate against inter-State purchases of
in favour of purchases in Victoria. If it be viewed in isolation, that discrimina
undeniably protectionist both in form and substance.

5, the majority appeared to define protectionist laws as being of two types.
ionism would arise when; (a) a State law conferred a competitive advantage
local industry; or (b) a State law removed a competitive advantage from
tate industry. Depending on the prevailing facts, the majority felt that one of
two consequences would always ensue under the impugned Victorian retail
€ structure. The exclusive imposition of the retail fee on interstate tobacco would
ive that tobacco of its competitive advantage if it had not been subjected to an
state wholesale fee. It would confer a competitive advantage on local tobacco if
tfie interstate tobacco had been subjected to an interstate wholesale fee.

13 The licence structure utilised a “backdating device” to avoid the constraints of s 90. See dis
Philip Morris Ltd v Commissioner of Business Franchises (1989) 167 CLR 399 at [9.55].



404 il Cosinives b 11 Freedom of Interstate Trade, Commerce and Intercourse 405
edera n aw

The majority confirmed its rejection of the “level playing field” ape
428-429):

It provides no answer to the question whether, for the purposes of s 92 a
properly to be characterized as discriminatory in a protectionist sense to say h
one method of collecting a “tax on goods” which is imposed in an equall
respect of all local and imported goods of that kind. If a tax is challenged on
that it offends s 92, it is necessary first to identify what is the transaction or
attracts liability. If the tax is imposed, whether directly or indirectly, on a ¢
the chain of distribution of goods, the relevant inquiry is whether the tax is im
on transactions where the goods involved have come from or are going to any
or whether the tax is imposed on all transactions of the relevant kind
differentiation based on the source or destination of the goods involved, [f
imposed on transactions in a particular market — in this case, the Victorian re

market — it is the effect of the tax on transactions in that market which is mate
case, the effect is on the supply of goods to that market. The effect of an equiva

transactions at another stage in the chain of distribution of the same goods or goo
same kind is immaterial. !

ority’s view seems more logical. Consider its comments (at 433-434):

ment were to be accepted that the manner in which licence fees are calcu_lat(.ed
“ d under the Act discriminates against interstate trade in a proter':tlor}lst
Iptt!:; alternatives would exist to cure the defect. On the. one hand the 1gg151atlotn
’ mended to exclude the value of tobacco purchased in the course o-f J'nte.rsta e
t‘be 1 the calculation of the ad valorem component of the retail tobacconist’s licence
T}flrigr?vould, however, result in a preference being given to interstate tr-ade afn;l-l ngi
cely be read as requiring such a result. On the other hand, the ci)llecl:lfon ﬂo A :5 (:) .
4 be restricted to the retail level and be calculated upon th.e value o ;iﬁ e
; The practical result produced by the second alternative is no eren
. terms from that produced by the Act in its present form, save tl'lxat the tax
m};fe a great deal more difficult to collect. Consideration of these alte@auves serves
‘ onstrate the danger of restricted analysis ir? any aiitempt to ascertain whether the
lation gives rise to discrimination of a protectionist kind.

minority clearly focused more on the substar_ltive effects of the Ialw tc};an th:i
ity, and their decision is more in line w1th. the emphasg; place up;)

s t,ive efonomic effects in Cole.'® As the minority stated, thg ].D:JpOSItIOI‘l otha
m rewil fee of 25 per cent would have tl_le same economic 11:_npact as le
ion"of 25 per cent fees on all tobacco, albe.lt' at different stages in t;le sutpp y
n uader the impugned scheme. Any competitive advantages or disadvantages
’ red on interstate tobacco by the tobacco licence sf:rucl-ures of 'other ‘Stat(‘etsh (a
oncern of the majority) would be maintained in either scenario, as, mfel er
the price of all tobacco would go up by 25 per cent. However, thg ornl:f-;
ement would be more difficult to administer than the 1atter., as it wo |
itate collection from a larger number of people. Nevertheles.s, in the]l\iflewhc:i
e majority, the former arrangement, but not the latter, was constitutionally valid.

Thus, the majority argued that any burdens imposed upon interstate go
their entry into a State must be equally imposed upon local industry. The

imported product must retain any competitive advantage held at the tim
entry.14

The minority was made up of Wilson, Dawson and Toohey ]I, who state
431-432):

[The defendant’s] argument has a superficial plausibility in that tobacco purchase
another State is purchased from a person who is not the holder of a wholesale
under the Act and the purchaser in Victoria, when he sells that tobacco, is
subject to the ad valorem component of the fee in relation to it. But to put the maths
is to present an incomplete picture of the practical operation of the Act and, as
observed in Cole v Whitfield, it is the practical operation of the legislatin whi

largely determine whether there is discrimination upon protectionist grounds.
argument put in that way leaves out of account is the fact that an interstite whole
not subject to any franchise fee under the legislation and is able™to%sell tobaceo |
Victorian retailer at a price which will reflect the absence of this(exjjense. This advs
which the interstate wholesaler has is, however, balanced by thé fact that the Vic
retailer who imports the tobacco will bear a fee calculated by reference to its value
it is sold in Victoria and this fee will be reflected in the price of the product to the ult
consumer. The legislation does not seek to operate to the advantage or disadvanta
the retailer according to whether he obtains his tobacco within or outside the State.

--- All trade in tobacco in Victoria is subjected to the expense of the franchise fee at ong
point or another and the economic effect of the tax is the same, whether the toba
acquired by the retailer from within or outside the State.

Bath majority defined protectionist laws as ones whi(jh' would result in orllgcoaj
o consequences: either (a) the conferral of a competitive 'adva*_ntagt.e gn o
dustry; or (b) the removal of a competitive advantage from lvntf_-rs.tate in uz rie é
‘explained above. A law will not, however, bre'acb_t 8 92 if it is pro’tec1 0?;@
fding to the Bath definition, but not relemntly‘ d:scnmmatory. For example, 11c i
ably constitutional for a State to offer certain corrmfleraal benefits to entlci
mercial enterprises to set up within the ‘State, such .as infrastructure iguafara:\ ree)
r example, promises to build roads witl‘up t.he vicinity of a comk}:any s ac; : ayré
greater industry deregulation. Perhaps it is arguabl.e‘that such measur i
otectionist, as their effect may be to confer competltlve'édvantages on 0};:3
dustries, or deprive interstate industries of their competitive z;u,’tvax‘;tages.1 mi
mple, a State law which removes environmental regulations cc.nfld reduce a loca
ader’s environmental compliance costs so as to confer a competitive advantage on
at trader vis-a-vis interstate competitors. Hm.veve'r, such megsures do _not
iminate against interstate industries, as the 1eg151at1ng State & f;mply not in a
position to offer similar advantages to industries located interstate.
Al
15 Zines, n 6, p 186. ;
% See also Mlzoper, “Section 92 of the Australian Constitution Since Cole v Whitfield” in HP Il_.:;e_il;]
G Winterton, Australian Constitutional Principles (Law Book Company, North Ryde, 1992), pp

Further, the minority explained the policy reasons behind the complex stru
the tobacco licence fees:

It is obvious that the reason why the legislation imposes the fee at the wholesale
where it is possible to do so is because there is only a small number of wholesalers

many retailers and it is easier for that reason to collect the tax from the former rather t
from the latter.

| 14 Zines, n 6, pp 185-186.

|
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Betfai
estagjlli'silost aﬁle Cas;e for a number of reasons, one of which was th g
Sispmrtic Yt 11'e evant protectionist effect. While the | ol
djscmninatona :&i :educed its profits and therefore had an a{?xr
diserimi mdlr])(z:e itsc Con the_c.ompany there was no evidence that the f:
et fopat. e olln'pc?tlhveness or share in the NSW gamblin w‘
e it 10§XI3 aining the lower court decision against Betfgirm
- et Em 1 5, Betfair l}ad.not shown it to be likely that punte’ o
petened Hade};}ﬁcgg&bgts W1th it or that it would lose any market ;;:Ze
Somrimr o ; b?' air failed, in part, because it had not demonstr. - :I
its ability to compete as an interstate trader” (Kjefell}sata;i‘
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As noted at [11.65], Betfai
) .65], Betfair’s areument al :
discriminati fox s gument also failed because it h
it itaat-slon agamst mnterstate trade as opposed to (possib?g) nc(i)'t :els‘tal.g '
W 21;.; L}l;l'te;s;?alt: trade':r. Indeed, the High Court dwelt on thils5 oint m
el 1 ighlig ted dJrectl‘y above. Perhaps Betfair might havI:, b
il o b i? evidence that interstate traders generally ran as lowwonI
B intrastate traders did not. Nevertheless, Betfair 2 indi .
gﬁa on would have survived, because a - Detfair 2 il icg et o
rofits wo : ’
%\e oy 1.,11d not necz.esse.lrlly translate into an impact on interstat o
T 15 a protectionist effect but the former is not o
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. 9L215, gopotenhlaﬂy protectionist” law which is not discriminat.
- Lonversely, a discriminator i b

i y law will not breach s 92 if i d

In Betfair v Racing NSW ( “Betfair 2")
n : ] [2012] HCA 12, the ;
Nswer agjuril;];ﬂtghz;i@ess, challenged the validity of the liisgfeu int
kgt Wal es under {:l 16(2) of the Racing Administration s
e liCencegicermg services to pay up to 1.5 per cent of th
s S ees. Betfair, an interstate trader, conducted its l;u'
pd syt gl uc,h cl?lmgared to ‘other traders, including local NSW
D g gt e; margins. Be‘rtfajr claimed that the effect of
o Ii dl , because the-hcence fee cla
ol pare to those of intrastate traders. “It is

models with respect to profit margins that Betfair [laid]ltipF:untge ;

pstrictions and section 92

1 Interstate trade comes in two forms: importation and exportation. At first
, 2 discriminatory burden imposed solely on exports appears to hurt local
, as their entry into external markets is restricted while external industries
ee to enter the local market. In that sense, export restrictions appear to be
na to the notion of protectionism. Can export restrictions ever breach s 927

der marketing schemes. Compulsory marketing or
schemes, whereby agricultural products have to be sold through a central
- ve been a popular method of regulating and stabilising agricultural costs
soes in Australia, particularly for grains such as wheat. Such statutorily
ted marketing boards often arranged marketing, established grades, classes
~rintions, and fixed the terms and conditions of payment for the particular
pdity, including prohibition on private sales of the commodity. The

n regulating such marketing regimes was often challenged, pre-Cole, for
of s 92. The potential for that breach arose whenever a marketing scheme
‘qerstate trade and commerce, particularly under the individual
re the existence of protectionist effects was irrelevant.”’

. rman (1990) 171 CLR 182, the Marketing of Primary
s Act 1983 (NSW) came under scrutiny. It operated so as to vest all the barley
o in New South Wales in that State’s Barley Marketing Board. The Board had
or to market, grade and sell all of the State’s barley, and maximise returns to
New South Wales growers. The scheme dictated that any contracts for sale of
that were made directly with a New South Wales grower would be void, so
les of the commodity were prohibited except through the Marketing Board
me. Norman, a New South Wales barley grower, sought to sell barley direct to a
orian maltster. The Board sought to have the contracts voided, pursuant to the
slation. Norman claimed that the legislation breached s 92 due to the
sequent burden on interstate (export) trade of New South Wales barley.

unanimous judgment, that the scheme did not infringe
, as the Act treated all purchasers of barley the same. The Act did not impose
greater burden on interstate buyers as opposed to New South Wales buyers: all
to purchase New South Wales barley from the Board. The Court did go on,
ever, to state that laws which discriminate against exports can, depending on
facts, create protectionist effects. The Court stated (at 204):

e or the most inexpensive supplies of a raw material

l‘i‘leecled for a manufacturing operation prohibited the export of material from that
' resource or those supplies in order to confer a benefit on its domestic manufacturers as
against their out-of-state competitors, that prohibition would discriminate against

If interstate trade and commerce in a protectionist sense.

Ty doy

gtrictions may arise un

imed a ‘ﬁSPTOporﬁ

v 17

upor
test, Whe

1 Marketing Board v No

High Court held, in a

If a State having a scarce resourc
dlscrlrmnatory impact on inte

8o for instance where one State has a rare or especially cheap commodity and

17
18
19

- prohibits or restricts its export to other States, without imposing similarly
fiéh'imental restrictions on sales of the commodity within that State, a breach of s 92
will be found. The protectionism would arise with regard to industries that were

E——

20 See for example, Clarke Kin
Wheat Board (1980) 145 CLR 266.

Betfair v Racing NSW [2012] HCA 12 at para 26
See F :
ee French CJ, Gummow, Hayne, Crennan and Bell I] at para 56

See French CJ, Gumm
£ ow, Hayne, Crennan and
managed t | 3 S and Bell J] at para 55. i Y =
such gjs Cr;ﬂ?:ﬁ:;hsh discr imination had occurred at all. Ti?ere was :1;&; lbdn;) Lo 2y .th?t '
n was ultimately irrelevant to the question of constimﬁz?'\ahfydec:ide lf;;.h&d’
under s 92.

¢ v Australian Wheat Board (1978) 140 CLR 120 and Uebergang v Australian
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of those bottles from anyone, even if the person was not the consumer or

of the beer. Meanwhile, retailers of beer in refillable bottles were
ed from accepting returns and providing refunds. The refillable bottles
pe taken to designated collection points, where refunds were provided. The
on depots did not accept returns of non-refillable bottles, and gave no

0
for those types of bottles.

1 asserted that the Act rendered their product less competitive in the South
tralian market. The sale of beer in non-refillable bottles became disadvantageous

sth Australian beer retailers. This was because the non-refillable bottled beer
ore expensive (because the larger compulsory refund was built into the
) than the refillable bottled beer, and because the returns system for

cllable bottles imposed logistical burdens on retailers. Bond submitted that
ommercial result of the refund and returns systems was to discourage retailers
| stocking beer in non-refillable bottles. Therefore, the practical effect of the
dments to the Beverage Container Act 1975 was to prevent Bond from obtaining

a1 market sfare of the packaged beer market so long as it used non-refillable
es. It was {ufther shown that it was uneconomical for Bond to alter its existing
tate bctthng plants to use refillable bottles. So, Bond argued, the law
indteéd against its interstate trade in beer, and conferred a protectionist
3n the South Australian packaged beer market.

¢ Australia conceded that its system treated some traders differently from
_ but submitted that the difference was based upon the type of bottles they
_ not on whether they were an interstate trader or not. They further argued
at the real purpose of the Act and regulations was to promote litter control, and

onserve the State’s finite energy resources. Non-refillable bottles necessitated
e consumption of more energy as the bottles had to be melted down and

oulded in order to be reused, unlike refillable bottles. So the defendant argued
at the objective of the Act was not to protect the South Australian market in
aged beer but the legitimate, non-protectionist objective of protecting the

ironment and conserving resources.

The law did not on its face discriminate between South Australian and interstate
‘beer manufacturers. Indeed, another interstate trader from Victoria, CUB, suffered
no disadvantage under the Act as it sold its beer in South Australia in refillable
bottles. Nevertheless, the High Court found that the practical effect of the law was
to give South Australian brewers a competitive or market advantage over Bond, so
there was a prima facie breach of s 92. This issue is discussed further at [11.65].

The Court then turned to whether the discriminatory protectionist effect of the law
was “saved”, in that it constituted proportionate regulation. The majority
(Mason CJ, Brennan, Deane, Dawson and Toohey J]) explained this exception (at
472-473, Gaudron and McHugh J] did not disagree):

In determining what is relevantly discriminatory in the context of s 92, we must take
account of the fundamental consideration that, subject to the Constitution, the legislature
of a State has power to enact legislation for the well-being of the people of that State. In
that context, the freedom from discriminatory burdens of a protectionist kind postulated
by s 92 does not deny to the legislature of a State power to enact legislation for the
well-being of the people of that State unless the legislation is relevantly discriminatory.

dependent on that restricted i gard to th -
: tr commodity, rather than with re
restricted commodity. As the Court stated in obiter (at 204-205): R

Plainl ischi i
- mgt' il:lc;:}ggls,tg:: ms;luef at which the section [92] is directed embraces g
e C};roﬂ‘ucers and traders achieved by restrictions upon co
i aﬁd 6 hose producers and traders rely in competing o
e .'; ers in trade or commerce of the same kind. But [gg[
commodities or I:;e:izcs)duisor? Oivd]h?gh o OCC:H
iti | ‘ ch a restriction is imposed
;(i):;m:sz :rise:'wliesfwhlch are affected by discriminaﬁcf:l. In sjzﬁ an getusﬂm I
e b 0o e found by comparison between in-State trade or c?; e
SqOr T tnade T cc;rlnnllerce- of the lsame kind, the restrictions imposed on ¢
gallcs A result in dlfferf_entlal treatment of in-State and out-of- . ;
erce being the means by which that discrimination is created b

;h; grﬁii}:edczr} be. illustrated by way of example. Suppose the marketin ]
1 had discriminated against the export of barle 2
_ com i
;rtzctie 1;11 Barley. Suppo_se .also that New South Wales waz the (fr?lr Edb;fl e

Walz.‘ . elexport restriction would not have the effect of protecti}; theyln\?
i s barley industry from interstate competition. First, on these l? eth ew
baﬂz yl?n r:i(:l Sl.rérterstats ?ompetition. Secondly, the markets for the NZ&OSoeLEZ-
y are being restricted, which is not a protectioni )

. - ! tl

Ezrleydexport restrictions would protect New Solflth Wa(j:;s;?cfifs:;}lo‘;e 4
an[;eslge r??t ion barle.y, such as maltsters, as interstate maltsters would bl: iie :
ial ingredient for their products. Thus, the law would breach S 9I2)

Ivaritase

3;?; igtr;sln};h;?l. process regarding s 92 is more complex when the inte .
i Issue concern exports rather than imports. Discriminato :
g e v}:a not yet been directly examined by the High Court in the-ry

i ough the impact of the Betfair 1 case should be considered (see [1?“’!

Proportionate regulation as an exception

11.55 i -
l[egiﬁmite I;\n(;oli,ot?e Ffi)urt recognised that sometimes protectionistBuriens cz
et i ewo ate s 92. That can be the case where the\purpose of |
LR cure some legitimate non-protectionist objective and

ory burdens on interstate trade are incidental and not disproportio |

iTn'l'u(e2 I:Jleaélr:;if; ;vell;?eparst of tt}?e Bond Brewing group, which produced packaged b
o Bona ¥ a\;vm ccnluth Wales and Western Australia, and sold it through
ety fmiont fi . .at_the- substantive effect of the Beverage Container Act
il in s ed discrimination against its trade and commerce in favour of
; ustralian manufacturers of packaged beer, contrary to s 92 -
w(;r;dszilidnl:ssetrl in non—fgelﬁllable bottles, while the South Australian-produced bee%
i mar{elfsie able bottles. At a time when the Bond group set out to
s e - are, amendments were made to the Act. First, retailers were
s e c;ents to consumers on each non-refillable bottle. They were
only cblige refund 4 cents on each refillable bottle. Secondly, the amendmeﬁﬂ;

q at retailers who sold beer in non-refillable bottles haci to accept re’fllIIUIS;;




