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It is undesirable to give or accept undertakings — any problem should be remedied
before completion. For example, if a document needs to be produced at LPI, it should be
produced prior to settlement. An undertaking cannot be given in respect of something to
be done by or on behalf of a party to the transaction or a third party: see r 6 of the
Solicitors’ Rules.

At settlement, the usual procedure is to deal with documents first and, when these are
satisfactory, with money afterwards.

[P201.310] Documents — no mortgage

Where the vendor has no mortgage and the vendor’s solicitor holds the documents of
title, the vendor’s solicitor will produce to the purchaser’s solicitor:
* the certificate of title or other document of title;
* the duly signed transfer;
* a direction as to payment; and
* a survey report and any building certificate in existence if the originals are held
by the vendor’s solicitor.

The purchaser’s solicitor will check the transfer for due signing and witnessing: see
[P201.240]-[P201.250].

[P201.315] Documents — outgoing mortgagee

Discharge step: if there is a vendor’s mortgage to be discharged, the procedure is as
follows.

Step 1 The vendor’s mortgagee’s solicitor or representative will produce to the vendor’s
solicitor:
* the certificate of title or other document of title;
* the discharge of mortgage; and
* asurvey report and any building certificate in existence held by them.

Step 2 The vendor’s solicitor will, if requested, sign a receipt for these documents, and
hand over the vendor’s authority to receive them, if required. The vendor’s solicitor will
be concerned to ensure that:

* the discharge of mortgage is in order so that the vendor is released from furthet
liability; and

* all documents of title which the purchaser’s solicitor will require have-been
received.

When satisfied that all documents are in order, the vendor’s solicitor passes to the
purchaser’s solicitor:

* the documents of title and discharge of mortgage in all cases; and

* if the originals are available, the survey report and any building certificate(s) if
the purchaser’s solicitor requires them (as the purchaser’s solicitor should if the
purchaser has not obtained a new survey report and building certificate).

Step 3 The purchaser’s solicitor then checks these documents to ensure that, with the
transfer, the purchaser will obtain a good title to the property, for example, checking the
discharge of mortgage to see that it contains the right details and has been properly
executed.

The vendor’s solicitor will also hand to the purchaser’s solicitor the duly executed
transfer. The purchaser’s solicitor would check that the transfer has been properly signed
and witnessed in dense black or dark blue non-copying ink: see [P201.240]-[P201.250].

The LPI does not require the original mortgage document to be lodged with its
discharge. Nevertheless the purchaser’s solicitor should obtain the original mortgage if it
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: i this is a badge of the identity of the party receiving the mortgagee’s payout
- avaﬂ: 21: ‘sacitlement (con%rast a discharge forged by an imposter). The handing over of
moneyn age will, in addition, prevent any other dealing by the mortgagee (eg, a.sale of
i r[g aggee’s interest) between the date of settlement and the date on wh}(:h the
e rt?azef obtains the protection of the registration of the discharge. In practice, the

u'rc'nal mortgage is rarely handed over. This is because there are persolnal covenants
g::t%:recn the mortgagor and the mortgagee which should remain confidential.

[P201.320] Other matters

The vendor’s solicitor would hand over any necessary direction for payment: see
[PZT%tzsug]c'haser’s solicitor would then sometimes obtain from the vendor’s s?]icit;).r the
keys to the property. If arrangements have been made with the purchqser s s0 101t0tr
beforehand, the keys can be collected by the purchaser fron‘l the agent after settlemhen .
This is often more convenient for the purchaser. The vendor’s solicitor should telep othne
the agent after settlement to inform the agent that the keys may be handed over to the

T.
pm;i:l: S;lucnaser’s solicitor would also hand to the vendor’s solicitor the order on the
agent to atcount for the deposit. . :

Some further matters are involved when the property includes a lot in a strata or
cémunity title scheme, but as to these see Practice Paper P207 Strata Title
K neing. . :
‘0\;;’}?:11 thegvendor‘s solicitor and the purchaser’s solicitor are.g.eog’raphically distant
from each other, and settlement is to take place at the vendor’s soi1l{:1't0r s office, or wher'e
settlement is to take place at the office of a mortgagee’s .sohcnor whose office is
geographically distant from that of leilther or both, settlement is often done by an agent
appointed by any of the parties’ solicitors. . :

The vendor’s solicitor might agree to settle at a place convenient to the purchaser’s
solicitor and appoint an agent or law stationer to I'_lapdle the settlement. Hov\’fever,'u_nder
¢l 16.3 of the standard contract, the purchaser’s solicitor must pay the vendor’s additional
expenses, including any agency or mortgagee fee.

Remember that the procedures outlined above can be changed and that every settlement

its own problems. The objective: .
- pr.eSSP tt}]s vendoF:"’s solicitor is toJensure that the vendor can give a good title and
receive all the moneys due to the vendor; and .

* of the purchaser’s solicitor is to ensure that the purchaser gets a good title to the
property, pays no more money than the purghaser is pbllge?d to pay unc?er the
contract, and gets the benefit of possession, with such inclusions and services as
the purchaser is entitled to under the contract. N . ' ‘

If these objectives are kept in mind, the respective sgl}mtm:s, using their professional
knowledge and skills, should be able to make proper decisions in relation to any problems
which may arise on settlements.

AFTER SETTLEMENT
[P201.325] Order on agent

[V21] After completion, the order received from the puychaser's solicitor should be
forwarded to the agent so that the deposit may be accounted for to the vendor. The amount
that the vendor receives from the deposit will usually be reduced by the amount of the
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agent’s sales commission and any expenses incurred by the agent on behalf of the vendor.
If the deposit has been invested, the vendor will also receive the vendor’s share of the
interest in accordance with the terms of the contract,

[P201.330] Insurance policy

[V22] Discharge step: If you received a building insurance policy from a mortgagee,

you send the building insurance policy and re-assignment to the insurance company for
cancellation and refund of unexpired premium.

[P201.335] Notice of sale

[V23] Documents which effect a change of ownership of Torrens title property will not
be accepted for registration at LPI unless a paper/hard copy notice of sale form (NOS) is
lodged with the document or an electronic notice of sale (eNOS) has been submitted.

LPI has introduced an electronic notice of sale (eNOS), pursuant to an amendment to
s 39 of the Real Property Act 1900 (NSW). The eNOS is an alternative to NOS and is
accessed through the LPI website. All details required on the eNOS are the same as those
required on the hard copy notice of sale. For a more detailed commentary on eNOS, see
Practice Paper P202 Purchase of Residential Land at [P202.245].

Dealing forms that must be accompanied by a notice of sale (eg, Transfer) now all
include a section that allows for the eNOS ID number to be inserted and certification by
the solicitor (or licensed conveyancer) acting for the purchaser. This section of the dealing
form is completed only when eNOS is used. If a hard copy notice of sale is used then the
section is left blank and a completed NOS lodged with the dealing.

It NOS is used, LPI scans the notice of sale and electronically transmits the information
to government authorities (including local councils, water boards and county councils)
involved in provision of water supply, Livestock Health and Pest Authorities (LHPA)
(formerly the Rural Lands Protection Boards), the Valuer General and the Office of State
Revenue.

Nevertheless, a vendor’s solicitor:

* may send a separate notice to an authority covered by the LPI notice, if the
authority can levy rates or charges (eg, the local council or the relevant watér
authority, but not the Valuer-General); and

* does send a separate notice to any authority not covered by the LPI notice it the
authority can levy rates or charges or is otherwise relevant,

The vendor’s solicitor can either ask the purchaser’s solicitor to provide a copy of the
NOS or eNOS (which can be printed from the LPI website) depending on which is used,
and forward a copy of such notice of sale to the authorities, or the vendor’s solicitor can
forward a notice in the form of a letter advising of the sale. This practice was established
prior to the introduction of the notice of sale, when solicitors for the parties each
separately informed the relevant authorities of the change in ownership.

The appropriate notification is important because, until received by the authority, the
vendor will remain liable as a ratepayer and the purchaser will not receive notices in
respect of the land. Both NOS and eNOS appear in Appendix 11.

[P201.340] Outgoing mortgagee

Discharge step: If there is an outgoing mortgagee’s solicitor (banks generally handle
their discharges of mortgage through their own securities departments), you would:
* inform the client that the mortgage has been discharged; and

* confirm that the mortgagee’s solicitor’s costs on the discharge have been paid by
the mortgagor (vendor).
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- ee—
REPORT TO CLIENT
201.345] , .
[P[V22] After completion, you should report to the client. There is no standard format for
doing this.

Write to the vendor: il

« advising that the matter has been completed; . ‘

o ;rovidiﬁg details of the amount received and how it was calculated: see

P201.260]; .

. Eidvising that you have forwarded to the agent the authority to account for me
deposit along with directions for payment of th§: balance pf that deposit after the
agent has deducted commission and expenses lff approlprlate;

i i i transfer;
reporting the forwarding of necessary notices 0 :
adpvisinggthe vendor to cancel or transfer any insurances over the property and
. . : - and
ossibly obtain a refund of unexpired premium; an ‘ .
. Pa)dvivin)é of the implications of capital gains tax, succession and estate planning
and income tax matters. . . -

Dischaxgl step: Where a vendor’s mortgage has been dlsc':harged,.adwse the c:lhenf!J as tg
the 9""!0’-_‘;“ paid to discharge the mortgage (this amount_havmg prevmusly_ been con gne
withthe vendor). Usually the discharging mortgagee will have been boldmg tk;: venh 01:1 3
ir:'re;nce policy which will have been reassigned to the vendor_at selﬂemept. ou sho
‘l;ruward this to the insurer for cancellation and for a refund of any unexpired prernu.;l;l.
I you have obtained an authority to deduct costs and disbursements from the proce ds
of sale, send a cheque to the client for the balance only. Alterpatwely, send the pmciee i
withou,t deduction, leaving the client to pay the costs and d1sbu.rsements sepzill"ate; ym ;)
asking the agent to account to the vendor via you. _There are occasions when a C{-‘leri g
prefer this to be done so that the client’s accounting records show proceeds of sale an
costs of sale as separate entries. . s

Enclose with the final letter a tax invoice for costs an.cl d1sbur.sements fqr ac;mg in the
matter, and furnish a trust account statement if appropriate (as in Appendix 14).

ELECTRONIC CONVEYANCING

[P201.350]

Land and Property Information is at the forefrom of the cle\ig:rlopm;:)rrl‘tJ ::td
implementation of a national electronic conveyancing system for Australia — Property
Exchange Australia (PEXA). . .

Elecfonic conveyancing will be implemented progre'sswely throughout'AustrahSe:l.c ;[i‘(l)ls
system provides an electronic environment.for the parties to a coweyan;:mg Lra_ntr o
to use for the settlement and to electronically lodge thel documems' or registration.
Victoria was the first state to go live (in June 2.01'3) with electronic canve]yanclljn;gr;
Implementation of the process in New South Wales is in two stages.‘Tl'le first (re ee:isel Ha
September 2013) is for single party transactions .belpg s.tan.dalone d1scharg§s, :;tan {as e
mortgages and refinances involving four financial institutions. The second s aged i
multi-party transactions including transfers, settlements_, caveats and not1c]es. an el
involve more financial institutions. The second stage is scheduled for re e?;e 111n e
October 2014. At that stage, PEXA will support new mortgages, mortgage 153 alrg‘ai
refinances, notices, caveats and transfers including online lodgment and financi
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settlement. Shortly after the October deployment, a number of pre-selected practitioners
in the Melbourne and Sydney metropolitan regions will participate in the first stage of the
roll-out. A staggered roll-out has been adopted to allow existing members of the PEXA
community the opportunity to gain familiarity and confidence in the additional
functionality before broadening it to the wider market,

While the metropolitan network is developing, PEXA will also launch in select regional
hubs including, in the first instance, Wollongong (New South Wales). These hubs will
form community networks, allowing those practitioners that transact together on a
day-to-day basis to all transition to e-Conveyancing together. The PEXA Team will work
closely with each community to ensure the transition from a paper world into an
electronic environment is as seamless as possible. From February 2015, the PEXA
roll-out will extend to all Victorian and New South Wales property lawyers and
conveyancers. See more at http://www.pexa.com.au,

CONCLUSION
[P201.355]

This practice paper has dealt with the common steps in the sale of residential Torrens
title property.

Steps which are peculiar to strata title are considered in Practice Paper P207 Strata Title
Conveyancing.

Some of the steps mentioned in this paper are considered in greater detail in other
Practice Papers.

Always bear in mind that the contract is the governing document, and no step should
be taken after exchange without prior consideration of the contract and its relevant
provisions. Further, remember that the manner and order of taking the steps mentioned
and discussed in this practice paper are by no means immutable. Every conveyancing
transaction may present its own peculiar problems, having regard to the provisions of the
contract, the nature of the title, and the circumstances of the case, As solicitor for the
vendor, you must be prepared in every instance to take appropriate steps to overcome the
problems which may be presented., The ability to do this is a skill which can be developed,

but it can be developed only if you have a sound knowledge and appreciation of the javy
relating to real property.
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APPENDIXES
APPENDIX 1 — SPECIMEN CORRESPONDENCE

[P201.390] [P201.10]

o » Italics are used for comments, notes and signatures. The notes simply indicate the steps

taken, to give some background to the documents. In practice there would be detailed file
4 . . . . . d.
notes of any advice given or instructions receive . _
« In practice the correspondence would be kept in reverse chronological order, that is, first
item at the bottom, last item on top. .
¢ In practice the file might include a checklist.
* Letters leave out “Dear . ..” to save space. . : :
Letters include the name of the client in the heading, even with letters to the client, to
make the copies easier to identify and file.]

DOCUMENT 1 — INSTRUCTIONS

' ' ient si ' ' amount
(2ate) Vendor came in. See instruction sheet. Client signed retainer. Obtained cheque for $(. )
anaccount of disbursements.

DOCUMENT 2 — SEARCHES AND ENQUIRIES

Date) Memo to search firm. ' . .
;DZtej Record of enquiries sent out — s 149(2) & (5) certificate, drainage diagram, sewer reference

r' 3 . .
?gifte ) Search received — for an example see Appendix 2 (folio) and Appendix 3 (plan).

(Date) Enquiries received — ‘ _
 for examples of a s 149 certificate see Appendix 4 .
* for an example of a drainage diagram see Appendix 5 .
* for an example of a sewer reference sheet excerpt see Appendix 6.

DOCUMENT 3 — LETTER TO MORTGAGEE
KL:34521

(Date)

The Manager
South-West Bank Ltd
7 Landsborough Street
SYDNEY NSW 2000

Vitric — Mortgage of 25 Cook Street, Eastwood — Mortgage No R345678

We act for the mortgagor John Francis Vitric in this matter.

We understand there is a mortgage to your bank.

Please forward to us a copy of any survey report or building certificate held and advise if you hold
the original(s).

Yours faithfully
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DOCUMENT 4 — LETTER FROM MORTGAGEE

SOUTH-WEST BANK LIMITED
ACN 001 958 732

7 Landsborough Street, SYDNEY NSW 2000
Phone (02) 9233 7000 Fax (02) 9233 1265

our reference: Ms Cheung
your reference: KL:34521

(Date)

Simons & Prince
Solicitors

67 Ainslie Street
HURSTVILLE NSW 2220

Vitric — Mortgage of 25 Cook Street, Eastwood

Thank you for your letter of (date).

We enclose a copy of the survey report. We hold the original.
We do not hold a building certificate.

Yours faithfully

L Cheung

Survey report — for an example see Appendix 7.

DOCUMENT 5 — LETTER TO AGENT WITH LISTING CONTRACT

KL:34521

(Date) i e .\\

The Manager

Hepworth Real Estate Pty Ltd
45 Nettle Street

RYDE 2112

Vitric — Sale of 25 Cook Street, Bastwood

We act for the vendor in this matter and understand your company is the agent,

We enclose a photocopy of the listing contract.
Please advise us when you have found a purchaser.

Yours faithfully

54 © The College of Law Limited

SALE OF RESIDENTIAL LAND [P201.390]

6 — LETTER TO CLIENT WITH COPY OF LISTING CONTRACT

ose a photocopy of the draft contract which we have sent to the estate agent.

e review it carefully and contact us if you have any enquiries.
faithfully

¢) Wndb@g — discussed draft contract — OK.

DOCIMENT 7 — LETTER FROM AGENT+
R S .

HEPWORTH REAL ESTATE PTY 45 Nettle Street RYDE 2112
LIMITED

ACN 000 562 876
Real Estate Agents

Phone (02) 9807 9856
Fax (02) 9807 9845

— Sale of 25 Cook Street, Eastwood to Poulos

you for your letter of (date).

ve now found a purchaser. Details are enclosed.
et us know when contracts have been exchanged.
faithfully

aran

Sales advice

101 John Francis Vitric
- Address 25 Cook Street, Eastwood
Vendor’s solicitor Simons & Prince, 67 Ainslee Street
: HURSTVILLE NSW 2220
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DX 186 HURSTVILLE
Attention; KL:34521 580-6643

Purchaser Mary Anna Poulos
Address 1/34 Juniper Street
MOUNT COLAH 2079
Tanner Wise & Co

33 Bent Street
HAYMARKET

NSW 2000

DX 1596 SYDNEY

Attention: Ms Tanner 9232 5682

Purchaser’s solicitor

Property 25 Cook Street, Eastwood
Inclusions Blinds, curtains, fixed floor coverings, and light fittings
Price $910,000.00 (deposit: 10% on exchange)

(Date) Phoned vendor to confirm details.

DOCUMENT 8 — LETTER SUBMITTING DRAFT CONTRACT

KL:34521
Ms Tanner

(Date)

Tanner Wise & Co
Solicitors
DX 1596 SYDNEY

Vitric — Sale of 25 Cook Street, Eastwood to Poulos

We act for the vendor in this matter and understand you act for the purchaser,
We enclose a draft contract.

It is to be clearly understood that no binding contract is to come into effect until such time as a
formal exchange is effected.

Please let us know when you are ready to exchange,

Yours faithfully

If cooling-off period to be waived also send a draft s 66W Conveyancing Act Certificate.

Contract — for an example of page 1, see Appendix 8. Also see Practice Paper P203 Contracts for
the Sale of Land.

Note: If the contract is done as an original and copy, the letter encloses the copy — so that the
vendor signs the original, and on exchange the purchaser gets the original (the best evidence).

(Date) Vendor came in to sign contract
(Date) Arranged exchange by phone.
(Date) Exchanged. Rang vendor — contracis exchanged — should continue insurance.
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DOCUMENT 9 — LETTER CONFIRMING EXCHANGE

KL:34521

(Date)

Mr J F Vitric

25 Cook Street i
EASTWOOD 2122 |

vitric — Sale of 25 Cook Street, Eastwood to Poulos |

We confirm that contracts were exchanged on (date) with the cooling-off period waived and that you |
should continue to keep the property insured.

The contract provides for settlement on or about [date] and we will contact you again closer to that |
time.

Yours faithfully

DOCUMENY.10 — LETTER TO AGENT WITH DEPOSIT /

KL:34521
Mr Naran

(Date)

The Manager

Hepworth Real Estate Pty Ltd
45 Nettle Street

RYDE 2112

Vitric — Sale of 25 Cook Street, Eastwood to Poulos

Thank you for your letter of (date).
Contracts were exchanged on (date).

We enclose a cheque for $ (amount), which is the deposit. [If there is agreement in the cgnltract for
the deposit to be invested, add “The parties agreed in the contract to have the deposit znve:sred.
Please arrange for that to be done, in accordance with clause 2.9 of the contract. The vendor’s tax

filenois..."].

Please acknowledge receipt.

Yours faithfully

DOCUMENT 11 — LETTER TO MORTGAGEE RE DISCHARGE

KL:34521 I
Ms Cheung

(Date)

The Manager

South-West Bank Limited
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It follows that before you can prepare a contract, you will need to obtain:
* the relevant prescribed documents (eg, by search or enquiry);
* enough information from the client to make appropriate disclosure; and
* enough material (eg, a copy of a survey report and a building certificate) to make -
appropriate disclosure.

This practice paper will mention each item and each piece of material in the standard
contract for sale, as we come to it. The essential procedures for obtaining these are
detailed in Practice Paper P201 Sale of Residential Land.

The vendor has protection under cl 10 of the standard contract for irregularities
affecting the property which do not fall within the matters required to be disclosed under
the C(SL)R, for example, a joint service connection (cl 10.1.2) for which there is no
casement. Clause 10.1.9 excludes the purchaser’s rights in respect of anything the
substance of which is disclosed in the contract. Therefore, depending on the extent of
disclosure, a special condition may be required in addition to cl 20.2 (which states that
anything attached to the contract forms part of the contract).

The meaning of “substance™ was addressed by Young J of the Supreme Court of NSW
in his decision in Le Lievre v Swindells (1986) 4 BPR 9119. That case concerned cl 11 of
the 1982 edition of the form of contract of sale of land (published by the Law Society of
New South Wales and Real Estate Institute) which is a provision similar to cl 10.1.9 of the
2005 edition (referred to in this paper as the “2005 contract” or “standard contract™). His
Honour considered “substance” to be a very vague word but determined that disclosure of
the substance was higher than the lesser state of disclosure of the existence. His Honour
determined that (under the 1982 edition of the contract) it was necessary that the
substance was clear to the average reader and not necessarily the average solicitor. His
Honour’s comments may be the reason for the conveyancing practice of solicitors for Q Copyright

>

vendors changing the word “substance” to “existence™ in cl 10.1.9 of the 2005 contract in The international copyright symbol © with a more detailed copyright notice appears at
an endeavour to further restrict the rights of a purchaser. However, such an amendment

- B ovision in the standard contract does not apply in the particular case, you can

"« leave it alone (the usual practice) — the first line of tt?e clause will usuglly
indicate to the reader that the clause does not apply (and in theory any crossing
out requires the initials of the parties and witnesses); or

« cross it out — which reduces the number of clauses that haye to be lqoked at (but
‘ in theory any crossing out requires the initials of the parties and w1tnesse_s).

N Ifa provision in the standard contract needs to be alter:ed begause of office practice or

in the particular case, you can (depending on office practice) either:

1y « override it by a special condition (the more common method); or .

« make the alteration on the standard contract itself — physically difficult,

requiring the initials of the parties and witnesses. :

If you have any comments or questions about the star?dard contract, wrlte_ Fo
Responsible Legal Officer, Property Law Committee, Law lSoc1ety of NSW, 170 Phillip
Street, Sydney 2000, DX 362 Sydney. If you want to send in a copy of a document, you
can white-out or otherwise mask names and other personal information to maintain client
confidentiaiity:

The following paragraphs deal with each item in the 2005 contract.

PAGE 1 — 2005 CONTRACT

[P203.25]

the top of page 1.

will not get the vendor very far, if it gets the vendor anywhere at all. This is because: ' The standard contract is published by the joint committee of the Law Society of New

(a) cl4 of the C(SL)R requires a number of documents to be attached to the contact; South Wales and the Real Estate Institute of New South Wales (REINSW). Any request

(b) the warranty in cl 1 Pt 1 Sch 3 of the C(SL)R allows the purchaser to'réscind for copyright permission should be directed to the secretary of the committee, c/-
unless certain matters are “disclosed” — meaning, presumably, it substance . REINSW.

disclosed; and
(c) whether the C(SL)R applies or not, a court is unlikely to require specific
performance by the purchaser in the absence of full and fair disclosure of a
defect in title.
For further discussions on “substance” in a later case when vendor disclosure applied, ‘
see Firsby Pty Ltd v Erina Street Investments Centre Pty Ltd (1990) 5 BPR 11,302; (1991)
NSW ConvR {55-563. See also [P203.95] below.

The standard contract is available electronically on a property by property basis and can
be completed and printed on white paper. The electronic version leaves out any reference
to vendor duty and has pages 3 to 12 watermarked with the address of the property. See
eshop.lawsociety.com.au/index.php/ecos. .

Also, you can prepare your own version of pages 1 and 2 on a computer or typewriter:

\ see statement at top of page 1 of the standard contract. Also, page 2a is available
| separately in electronic form: www.lawsociety.com.au/idc/groups/public/documents
/internetcontent/312846.pdf. o o
Pages 3 to 12 are available electronically on a property by property basis, watermar
STANDARD CONTRACT FOR SALE et ey
Alternatively, all the pages of the contract are available on the blue paper on which the

[P203.20] joint committee prints them.

The standard contract for sale consists of a main contract comprising 13 pages, being
pages 1-2, 2a, 3-12: see [P203.25] and following. Pre-printed alternatives 2t

A vendor’s solicitor may add (or a purchaser’s solicitor in due course may request) The standard contract in numerous places gives the person preparing its document two
additional clauses to go into the contract — known as “special conditions™: [P203.180]. or more pre-printed choices in completing it. One of these choices is set in block capitals.

176 © The College of Law Limited © The College of Law Limited e




[P203.25] THE COLLEGE OF LAW — PROPERTY

——

Clause 20.15 provides that the wording in block capitals is the default if no selection
is made. You must therefore ensure that the correct box is marked in each case.

Term — meaning of term

Page 1 supplies some definitions — as to other definitions, see the discussion of ] | in
[P203.50].

Vendor’s agent

This determines the meaning of “Vendor’s agent”. Beneath it is “Co-agent” for any
conjunction agent.

Clause 1 provides for the vendor’s agent to be the depositholder, It will need amending
if the co-agent is to be the depositholder and to minimise the risk of the purchaser being
embroiled in any commission dispute.

The vendor may want the deposit paid straight to the vendor, This is undesirable from
the purchaser’s viewpoint, as the vendor may become insolvent, and be unable to
complete the sale or refund the deposit. The charge in cl 2.8 is subject to any existing
rights, may be void in the event of insolvency, and may at least take time and trouble to
enforce.

If the deposit is to be payable to the vendor, in cl 2.1 change “the depositholder as
stakeholder” to “the vendor” — or have an overriding special condition.

If there is more than one agent, find out which one, if any, is holding any deposit money
at that time, so:

* you know how much more to get on exchange for sending to the depositholder
(cl 2.4); and

* you can check that the money held by any other agent is sent to the depositholder
(cl 2.4) and if necessary invested by that person (under cl 2.9).

If no agent appears to be involved:

* you can leave this blank or insert “Nil”; or “Without the intervention of ar

agent”; and

* a vendor will usually assume no commission is payable, and have negotiated the
price accordingly — therefore ask and advise the vendor about agent’s
commission:

— if the vendor has employed an agent, and commission is\payable if a
purchaser is introduced by the agent, consider a clause by which the
purchaser indemnifies the vendor against any agent’s commission payable
if the purchaser was in fact introduced by the agent (or whatever the test is
in the agency agreement);

if the vendor has employed an agent, and commission is payable whether
or not the purchaser was introduced by the agent, consider the terms of the
agency agreement and the circumstances in which the liability for
commission arises, and advise the vendor accordingly.

As to risks for the vendor or purchaser as regards agent’s commission, see M Parasyn,
“Real estate agent’s commission: How a purchaser may become liable” (1992) 30(6) Law
Society Journal 57,

Note also strict compliance of the agent with s 55 of the Property, Stock and Business
Agents Act 2002 (NSW) (PS&BA Act) is essential. If the agency agreement is not in
writing, the prescribed terms are not contained in the agency agreement, or if the
agreement is not served within 48 hours of it being signed by the vendor (unless s 55(5)
applies) the claim by the agent for commission fails.
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ort the name of the agent — usually a company or business name, not the name of
% son handling the matter. ‘
sale:p‘:;m to mention the salesperson — for quick future reference on the front of the
01
¢ — you can add the name. : ‘
In : rt as many address and contact details as are available, for quick future reference.
Wil =

‘Tg:l;tandal‘d contract does not prompt the required details as did its predecessor, but

he detal ired are:

i d(eat;ﬂ;nrft?eucase of an individual — insert the name and address. ‘

(b) In the case of a corporation, see t_he Corporations Act 2001‘ (C;th). '

« the contract will be a “public document™ of both parties: s 88A(1)(b);

« for a company, add the Australian Company Number: s 153, for exam_p]e,
AB Pty Ltd ACN 000 002 001 (in the case of the vendor, tl‘ns also provides
information needed for the transfer, to avoid cl 4.2 a}pplymg?;

e ffor an Australian registered body, add the Australian Reg_lstered Bqdy
MNumber and — if the body is not a bank — the place _()f 1fcorporauon
(State, Territory or other jurisdiction: see s 9 “place of origin ): 8 601DI.3,
for example XY Building Society ARBN 000 001 002 incorporated in
Victoria; and .

« add an address — this need not be the registered office.

two or more vendors:
- - ﬂ:er;:::i the name and address for each — make it clear whether or not an
address relates to both vendors, for example for two vendors:
— “A and B both of (address)”; or
— “A of (address 1) and B of (address 2)"; )

« there is no need to indicate whether the vendors are joint tenants or tenants
in common — even for old system, the usual covenants for title will relate
only to each vendor’s interest, whatever it might be (cl 25.6.3; s 78(1) of

veyancing Act); oot

. :Ezrg(i)sn nzyneed t%) cha31ge “Vendor” to “Vendprs” — t_he word “vendor” is
used throughout the contract, and the singular includes the plural
(s 181(1)(b) of the Conveyancing Act); and

« the contract binds and benefits them separately and together: cl 20.4.

The address has significance for service purposes: see cl 20.6.4, s 170(1) of the

Conveyancing Act.

i

Vendor’s solicitor

: Whether a party is represented by a solicitor (Legal Profession Act 2004 (NSlW)) or a
licensed conveyancer (Conveyancers Licensing Act 2003 (NSW)), the term “solicitor™ is
used. References to a solicitor throughout the contract include a hcepsed conveyancer
(cl 1 “solicitor’”). Because of the definition in cl _1 _and because of the intended audience
for this paper, this paper will simply refer to solicitors. N . .

Insert the firm or individual names under which the vendor’s solicitor practises “{1t!1 the
address, telephone and document exchange numbers. A reference to the 1nd1v1d1'1a1
solicitor handling the matter may be convenient but, in view of Ehe service of ‘lzgt:ﬁe
provisions in cl 20.6, the firm name should be used as the “vendor’s solicitor”, wi e
individual solicitor handling the matter mentioned in brackets or as part of the office
reference.
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Completion date — 42nd day after the contract

See cll 15 and 21
cl 27.9 and ¢l 28.5.

If you think 42 days is too long or to
different number to the right — or cross o
provided, for example, “19/12/xx”.

If the time for completion is to be an essential term, add the words “and time is of the.
essence”. This contractual term requires
essential matter and overrides cll 15 and 21. Breach of such an essential term by one party
provides to the other party the remedy to terminate the contract if the innocent
decides to avail itself of such remedy. See also [P203.90] and [P203.120] below.

date (clause 15)
generally regarding time limits. As to special completion dates, gon

o0 short, you can cross out “42nd” and pyg 5
ut all the wording, and add a date in the Space

Land (address, plan details and title reference)
The contract is a contract for the sale of both:
* land (governed by, for example, Conveyancing Act); and
* goods (governed by, for example, Sale of Goods Act 1923 (NSW)).

All the provisions of the contract apply to “the property”, that is, the land and the
goods, with the exception of cl 2.8 (land), ¢l 10.2 (inclusions) and provisions necessarily
confined to the land (cll 14.4.2, 14.5, 17.2 and 27).

What is a fixture is left to the general law,

The transfer of an electricity, gas or telephone service can be left to the parties, without
a special provision in the contract. The vendor will cancel the service to escape further
liability. The purchaser will apply for the service so that it is not disconnected. The
purchaser will arrange a meter reading so the purchaser does not have to pay for the
vendor’s use of the service,

The standard contract does not have prompts for the title details. Solicitors know that
they are required to set out the address of the property and the correct title details.

First, insert the address of the property, and then the lot and plan details. For a lot ir 2
plan to be registered before completion, state that the lot forms part of an unregistared
plan and provide the details of the lot(s) and plan(s) for all the land to be subdivided by
the plan to be registered. The existing plan or plans are required under cl 4(1)(t) und Sch
1 item 3(b) of the C(SL)R.

In the case of land under old system, a full description by metes and bounds will be
required (unless the land can be described as a lot in a deposited plan: see s 195(1) of the
Conveyancing Act). The metes and bounds description will have to be attached to the
contract.

For land under the Real Property Act 1900 (NSW) (Real Property Act):

* in the case of a computer folio, insert the folio number (eg, “5/SP1234”
attach a copy of a computer folio certificate (a search, not the ¢
and

* in the case of a manual folio, insert the volume and folio numbers (eg, “Vol 2345
Fol 123)” and attach a copy of the manual folio.

For old system, insert the registration details of the relevant document con
description of the land, for example, “Book 5678 No 998" and, although not required by
legislation, it is advisable to attach a copy of the document,

The 2005 contract does not require the title and nature of the title to be stated on the
front page. Clause 10.3 removes the difficulty in earlier contracts when Qualified or
Limited title were incorrectly referred to as Torrens title and purchasers required the
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re Primary icati i : Title. The title
: i Application converting the property to Torrens

-g:;te;;per[tny certiggate which must be attached to the contract (the search or
on the

1 folio). :
5 atm'asn:laso shown on the property certificate attached to the contract, there is
estate 1

t of the contract. Clause 16.3 includes
i estate to be stated on the fron a ¢
ltyb;fﬁgﬂ;ﬁ estate in fee simple” in brackets. The word norrnettlly] a;t t'}Il‘i zt;:;th(;:
il i ' isi f the contract: ¢l 1.
3 1 is is subject to any other provision o
E mean;l llzggnllract 'u!lclude ¢l 10.1.9 which provides that the purchaser cannot mal;?:
i ition or terminate the contract in respect of anything the substance '
B e he contract. This would cover the disclosure of an estate or interes

‘ilsf;: ﬁngic in a property certificate attached to the contract: ¢l 20.2.

Vat ion/subject to existing tenancies . o .
.’:: ”t“;s:se::ssion is the default choice. Therefore, if the property is being sold subject
s ¥ acan

{o an existing tenancy it is imperative that the box be selected and a full copy of the lease
anée ’

be annexed 10 the contract.

51. V ) ‘ts . .
!ﬂ;;\mviq.l;;)t of land includes any improvement (building orhother ‘s;ntl)cture) c;)r;et:ilzia:&i

e ioni i he purchaser if by com
Hove an improvement may help t pu i ' t
?Nzeghe?f [;:tala;mgé%n demcﬁished or altered, or there is the risk of an order for its
BN .

lition or alteration, ‘ :

dﬂ‘?:})n;g[;u(;d mark the box or boxes which describe the improvements. If you do not

nark anything, the default choice “HOUSE” applies‘. If th‘e improv;a.llests comp:;lsznaa
i czl;zpace énd storage shed you should mark the 1terr3:°. home unit”, “carspac
32&:“ and add next to “other” the words “storage shed”.

Attached copies ‘ .
two boxes that provide for documents: .

The];e f;:r[)ec}(:zmems in the List of Documents [on page 2] as marked or as numbered”;

. %iher Documents” — for ancillary documents such as a development approval.

This is a good prompt to both parties to check that the correct documents are attached.

black border . . :
He'?‘hvg heavy black border encloses matters which an estate agent is authorised to amend

or add for residential property (s 64(1) of the PS&BA Act), and a few incidental matters,
for example, deposit, balance, contract date.

Inclusions o . L
I Listed are 12 of the most common or controversial items, with boxes next to each item

; ; . g
A 13th box is next to the word “other”, with space to add in other items. There is n
default choice, as there is with many other boxed items.
should: : ) .
Y‘}L;) n:;rk those items which are to be included. If only sqmeb :;r a paj)'u;:rl:ira; t{]e;r; tzrﬂe]
i i those in the main oom),
to be included (eg, all curtains except : ain | S
= ions” the curtains in the main 00;
and use the “Exclusions” area to mention I I . -
(b) for any inclusions not on the printed list, mark the box otl.ler and list the oth
items either in the space provided or on an attached sheet;
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(c) if the purchaser requires it — list any inclusions where there could be any doubt
they are fixtures. List here or in a special condition, for example “The land
includes. . .” (rather than “Included in the sale are ...", as the purchaser will
want cl 2.8 to apply). The charge under cl 2.8 attaches not only to the land, but
also to all fixtures upon the land.

If any of the inclusions are not in a good state of repair, a note to that effect could be
made in the list — ¢l 10.2 is a limited provision.

Usually the purchaser will want to inspect the inclusions before exchange of contracts.
It would be prudent to have the vendor and/or the vendor’s agent or representative present
at the time of the purchaser’s inspection so that the state of repair and condition of the
inclusions is within the knowledge of both parties.

Exclusions

Here list any items which are (or might appear to be) fixtures and are not included in
the sale. If there is not enough space use an attached sheet with a special condition (“The
exclusions are. . .”). If an item is in the printed inclusions list and might be a fixture but
is not included in the sale, then include it here for safety’s sake — do not rely on simply
not marking the box. For example, if a TV antenna is not included in the sale, then the box
next to “TV antenna” in the inclusions list should be left blank, and “TV antenna” should
be listed as an exclusion.

Purchaser
See the comments as to the vendor, above, subject to the following.
If a buyer has not been found, the name and choices will be left blank until later. If and

when there is only one purchaser, the choices are irrelevant and can be left alone:
[P203.20].

Purchaser’s solicitor/conveyancer

See the comments as to the vendor’s solicitor, above, subject to the following.

If a buyer has not been found, the name, details and choice of practitioner (solicitor or
licensed conveyancer) will be left blank until later.

Price
If a buyer has not been found, this box will be left blank until later.

Deposit . . . (10% of the price, unless otherwise stated)

This is a backup provision in case the deposit figure is not filled in before the making
of the contract:

« this will always happen with an auction, as the contract is made, and the
provisions as to the deposit have to be able to take effect, on the fall of the
hammer, before the blank space is filled in — even if for convenience the figure
is inserted later;

« this may happen with residential property — the deposit is not one of the things
an agent is authorised to fill in, although in practice agents complete all the
details within the heavy boxed area.

A deposit of more than 10% may be void as a penalty, and 10% is the maximum that
can be kept or recovered under cl 9.1.

Sometimes a small “holding deposit” is paid before exchange. Usually this has no legal
significance: the vendor is free to sell the property to someone else, and the deposit,
whether the whole deposit or a small “holding deposit”, is refundable if contracts are not
exchanged.
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It is becoming common practice for estate agents in some areas of Sydney to exchange
contracts with a cooling-off period on a deposit of 0.25% of the purchase price. Some
contracts provide for the balance of the 10% deposit (the deposit that is generally paid
under the terms of the standard contract) to be paid at the end of the cooling-off period,
should the purchaser not elect to rescind. There is even a practice that the deposit paid on
exchange is limited at 0.25% and the remaining 99.75% of the purchase price is paid on
settlement.

Balance
This is not necessary — it can be calculated and does not have to be defined — but it
is classical.

Date
Contract Date . . . (if not stated, the date this contract was made)

The date is left blank until exchange of contracts, when the date of the exchange is
inserted. If the property is sold at auction, the date will be the date of the auction.

The dai@ which eventually appears here is usually accepted as the date of “first
executién’ for duty purposes: see [P203.32] regarding warning 6.

Execuiion clauses

You may need to add a special execution clause (eg, power of attorney) or several
execution clauses (different vendors signing before different witnesses) which may
require an annexure page for such purpose.

Purchaser — Joint Tenants — Tenants in Common - In Unequal Shares
If and when there are two or more purchasers:

* if you know whether they are taking as joint tenants or tenants in common, mark
the appropriate choice;

» if you do not know:

— you can leave the choices alone, pending the views of the purchasers; or

__ if neither choice is marked by exchange, the purchasers take as joint
tenants (see “block capitals” statement in cl 20.15, overriding s 26
Conveyancing Act);

« in the case of tenants in common, if the shares are equal, mark that box. If the
shares are not equal, mark the “in unequal shares™ box and state the shares, for
example, “A as to a 3/4 share and B as to the balance”. This is:

__ safer than “as to a 1/4 share”, as there is a risk one share will be altered at
the last minute without the other; and

— clearer than using “respectively” (as in “A and B as to a 3/4 share and the
balance respectively”);

» the effect of the choices is that:

— at law a joint tenant has an interest (in the contract or in due course the
land) which on death will cease, leaving the other as sole owner (even
though the burden of the contract will remain with both: ¢l 20.4, 20.6.3);

—_ at law a tenant in common has a share (in the contract or in due course the
land) which on death will pass into that tenant’s estate; and

— in equity the purchasers may hold in a different capacity (eg, “joint tenants
at law, tenants in common in equity”), depending on, for example their
relationship and who supplied the purchase money.
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Spouses more often than not usually buy as joint tenants. This has the advantage that
the land passes to the survivor without the need to obtain probate (although of course
probate may be necessary for other reasons). However, it should not be assumed that
spouses intend to have a joint tenancy (eg, they may wish to be able to provide for present
or future children by will).

A joint tenancy does not guarantee that the survivor will receive the land, as there may
be a severance of the tenancy or an intervention by the Family Court, or a court may
include the share in the notional estate, pursuant to a claim under Chapter 3 (Family
provision) of the Succession Act 2006 (NSW).

Business partners usually buy as tenants in common, so their respective estates will
benefit. However, consider the terms of the partnership agreement, for example, it may
provide for unequal shares, or for a few partners to hold any partnership property as
trustees for all the partners, and trustees buy as joint tenants.

Whether there is one purchaser or more than one purchaser, there may be a trust in
favour of a third party. In general this is not mentioned in the contract — the capacity of
the purchaser being no business of the vendor.

There is the special case of “A as trustee for B Pty Ltd, a company to be formed”, or
with a novation clause (if the company adopts the contract, A is released). There is a real
risk of incurring double ad valorem duty with use of these devices, and with shelf

companies being readily available it is simpler and safer to buy a shelf company and make
it the purchaser.

Tax information (the parties promise the information is correct as far as each party
is aware)

Page 1 also deals with vendor duty (now abolished), land tax and GST, which pursuant
to cl 20.14 are contractual.
Vendor duty

Vendor duty was introduced in New South Wales on 1 June 2004 and abolished on
2 August 2005. The standard contract was drafted after the introduction, and before the
abolition, of vendor duty.

As vendor duty is no longer payable on land in New South Wales, this practite\paper
will not address when it was applicable or the choices for it on page 1.

Land tax

If an adjustment of land tax is required, you must note this by selection*of a box on
page 1.

If you do not mark a choice, the choice in block capitals applies: ¢l 20.15. For example,
with the “Land tax adjustment required” choice, if you do not mark “Yes” or otherwise
indicate a land tax adjustment is required, the vendor will be left to bear any land tax: cl
14.4.1.

See discussion of ¢l 14.4 as to the calculation of the adjustment, then:

« if there is no possibility of there being any adjustable land tax (eg, land is exempt
or its adjusted value is below the threshold), mark “NO”, so as not to concern the
purchaser and possibly delay exchange; or

« if there is any possibility of there being any adjustable land tax, mark “Yes”.

GST

First there is an optional box for the GST amount, which states “The price includes
GST of: $”. As this box is optional it can:

* be deleted;

¢ be left blank;

+ include the amount of GST payable;
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e
« state “1/11th of the price”;
o state “Nil”; or
. state “See Special Condition (number)”.
The other boxes for GST on page 1 are as follows:

GST: Taxable supply 0 NO O yes in full [] yes to an extent
Margin scheme will be used ] NO [ yes

in making the taxable

supply

This sale is not a taxable supply because (one or more of the following may apply) the sale is:

[J not made in the course or furtherance of an enterprise that the vendor carries on (section
9-5(b)) ‘

[] by a vendor who is neither registered nor required to be registered for GST (section
9-5(d)) !

[] GST-free because the sale is the supply of a going concern under section 38-325

[0 GSiree because the sale is subdivided farm land or farm land supplied for farming under
Subtivision 38-O .

[~ \input taxed because the sale is of eligible residential premises (sections 40-65, 40-75(2)
and 195-1)

if the supply is taxable, either tick or cross the “yes in full” or “yes to an extent”
depending on whether the supply of all the land or only part of the land in the sale attracts

ST.

. Page 1 provides whether the margin scheme will be used in making the taxable supply,
with the election of crossing or ticking the box marked NO or yes.

Since the passing of the Tax Laws Amendment (2005 Measures No 2) Act 2'005 (Cth)
amending the GST Act it is necessary for the parties to agree that the margin s'cheme
applies. This is effected by the marking of the box as NO or yes, ?.nd the provisions of
¢l 20.14. There are several GST rulings by the ATO on the margin scheme, and these
should be referred to prior to agreement being reached. .

If the supply is not GST taxable, it is recommended you glace a tick or cross in the NO
box even though it is the default box, and then mark by tick or cross the relevant box
relating to the exemptions available.

The remainder of the boxes for GST are for when the sale is not a taxable supply. If you
mark the first choice “NO”, then naturally the margin scheme does not apply, so you can
leave the default box as it is or cross out the reference to the margin scheme. You must,
however, select the correct box stating why the sale is a non-taxable supply.

The previous edition of the contract included a note about GST as to whether
consideration was GST inclusive. This resulted in confusion leading to litigation, such as
Igloo Homes v Sammut Constructions [2004] NSWSC 123 (NSWSC . 15!11 2/04,_ per
Campbell J), where it was held that special conditions relating to GST being in addl!:lon
to the price overrode the note on page 1, and despite the note the purchaser was required
to pay GST.

Whether, under the 2000 contract, a taxable supply was taxable in full or to an extent
under the contract became an issue in the case of ETO Pty Ltd v Idameneo (No 123) Pty
Ltd [2003] NSWSC 1096 (NSWSC 21/11/03, Young CJ in Eq); [2004] NSWCA 368
(NSWCA 5/11/04). The court interpreted the word “not” in the 2000 edition cl 13.91.1 to
be satisfied by nothing. The situation for a mixed supply has been addressed by the
amended cll 13.7.1, 13.8.2 and the rewritten cl 13.9. For further reading on GST, refer to
Practice Paper T103 Goods and Services Tax — The Basic Concept.
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Abbreviations

2008 Amendment Act
DCP

EIS

EP&A Act

EP&A Regulation

EPI

L&EC Act

Environmental Planning and Assessment Amendm
Development Control Plan

Environmental Impact Statement
Environmental Planning and Assessment Act 1979 (NSW)
Environmental Planning and Assessment Re
Environmental Planning Instrument

Land and Environment Court Act 1979 (NSW)

LEC Land and Environment Court
LEP Local Environmental Plan
LG Act 1919
LG Act 1993
LPI

Finance and Services
REP Regional Environmental Plan
S section
SEPP
SIS

References

Land and Environment Court Law and Practice NSW,

Kildea J and Naughton T,

looseleaf and online, Lawbook Co, Sydney.

Local Government Regulations NSW, |
McLeod G, Planning Law in Australi
MacLeman C, Building Service NSW,

Stein P, Ryan P, Taylor L and Cripps J
NSW, looseleaf and online, LexisNexis B

White S, Local Government Law and

Co, Sydney.
White S, Plannin
Sydney.

Current review by Michael Joyce, July 2014,
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gulation 2000 (NSW)

Local Government Act 1919 (NSW) (now repealed)
Local Government Act 1993 (NSW)

Land and Property Information, a division of the NSW Office of

State Environmental Planning Policy
Species Impact Statement

ooseleaf and online, Lawbook Co, Sydney.
a, looseleaf and online, Lawbook Co, Sydney;
looseleaf and online, Lawbook Co, Sydney.

» Local Government Planning and Envirorment
utterworths, Sydney.,

Practice NSW, looseleaf and online, L.awbook
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ent Act 2008 (NSw)

PLANNING AND ENVIRONMENT LAW PRACTICE [P2086.10]

INTRODUCTION

[P206.10]

i Is over land development and
iplici d complexity of government contro
e m'UItll\?gsl‘[Syojtl;l Waleé) is well known. When a person proposes to purchz.xls;, sell .?;
13“‘1 o mrf;a] property, his or her solicitor must examine thelplannmg, bui ;lng i »
. an};tatus of the property. Solicitors also become involved' in these arelas {;v ene
manor; for clients wishing to subdivide, build upon or otherwise d_evelop an .I B
th?,hf practice paper outlines the broad scheme of the relevant environmental planning,
1 . . .
rnment and subdivisional law. . ; .
loc';llf (:'Z[I:cvant legislation applies to most areas of the state ancL is c%tmggi :At::e
ironmental Planning and Assessment Act 1979 (N.SW). (EP&A Act). The AL usé
Em:tgler with regulations and other subordinate leglslanon.f ]condcent‘;atzz Sf Rex u
i ildi 11 as subdivision of land and u ;
ing, building and development, as we ‘ : sourc
pla\:fnkifr:f ’in;lt;all"gdraﬁed in the 1970s, the EP&A Act was a snnp]e placrtc? %i :ff;iﬂzﬂ?rjl{
\ ision-maki d community partici 5
idi r'development, local decision-making and ipafion; i &
i e ¢ i limate very different from that of today.
od A d in a regulatory climal Ty :
Yassegtr a'f':b'jrnigisga:vsheen 1Lht: EPg&A Act came into force, it has.lr I;;tel:i gmingeg E(;rteectg:?l
o i i iginally ed include
imi=s. The objects in s 5 of the EP&A Act as origin :
100 ‘3; esl'lvir;lme:Jnt but did not include ecologically s'ustamab]e developn;esril;, ﬁz
QA, l“sion of affordable housing, or the protection of the envgonme'm as encompz . e% i
g;;:elction and conservation of native animals _and p}ants, I\:IH(‘:IUdmi r::rrs::::;l; " rgmade
i ical communities and their habitats. ajor am :
populaélggsl\agif fx?lloégés and in 2008 the NSW Government 1nn'od}1ced furthe; sweepxgﬁ
tofto:l:r‘?‘ns to the EP&A Act The 2008 reforms were leglsla;gg Kl thedEn:zr:gSe:n -
P : SW) (2008 Amendme
i d Assessment Amendment Act 2008 (N )
22211:::(% ainsem on 25 June 2008. That Act Fommen(;:gg (u:1 Pa?}):eo;le;rsA}lﬁ;; i2{(1);)8 ;(;;1
i mmenced on various dates in late 2008 and in ‘
:)htsf rassezzlt{;lr:ascfaie of writing, certain provisions of the 2008 Amendment Act have not yet
imenced. ' .
co;rnm;n:i:ion to miscellaneous amendments the major amendments mtroc.luceld \:erz ;3
environmental planning, development assessment, development contributions,
ifications of development. : : :
Cef;f: ?nost significant regulation under the EP&A Act is the Emtlronm'entafl Plan:;n,tgoajgg
Assessment Regulation 2000 (NSW) (EP&A Regulation). This legls]..atlon I:N s
autf)matica.[]y repealed in 2005, pursuant to s 10(2) qf ‘the Subordinate beegx 'eajed
Act 1989 (NSW), but its operation has been extended and it is currently due to be rep
ber 2014. ) o
onl}nfl:ftege Bl‘EP&A Act a single consent replaces the “subdivision/development
ilding approval” processes of the past. |
apgg;avd?;lthe ilaﬁzing system has been revievyed %q?l Lg% II\;SW f(})z\;e;g;ﬁ?gt Il:]a;s;] :j{)ﬁv;
osure Bills (Exposure Planning Bill | an ' ;
ié?ﬁﬁlqst:;)%nla;?ll 2013) in relation to the impler_nenet?jtmn (;jy aszi\;a?lltzia:lniin sgy:;ear?e
ts in this regard should be close}y monitored as very !
gz;ﬂggf c;:I]()valgve:r, [hegfocus of this practice l:la]lp% alls neceiiarggeggscig&rétw la:; atré(;l
i tion regarding the New Sou es go L
g{:ﬁf:g gi?;:? Eiistoa\:'ailgble on the Department of Planning & Infrastructure website
www.planning.nsw.gov.au/a-new-planning-system-for-nsw.
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DEVELOPMENT APPLICATIONS

[P206.15] Control of development

B

Whilst all development is regulated by the EP&A Act, there are a number of other Actg.

that control land development in New South Wales, for example:
* Heritage Act 1977 (NSW);
* Coastal Protection Act 1979 (NSW);
* National Parks and Wildlife Act 1974 (NSW);
* Native Vegetation Act 2003 (NSW);
* Water Management Act 2000 (NSW); and
* Threatened Species Conservation Act 1995 (NSW),

These other Acts are particularly relevant to both the environmental plan-making regime
and to the consideration by consent authorities of development applications provided for
in the EP&A Act. Both require the consent authority to participate in consultation and
concurrence processes so that the views of specialised public agencies are incorporated
into their decisions and actions.

Development on specific land is restricted by applicable environmental planning
instruments (EPIs), of which the most numerous are local environmental plans (LEPs):
see EP&A Act ss 53-60. These are prepared by local governments, sometimes at the
direction of the Minister. The Governor may, by order published in the Government
Gazette, prescribe the form and content of local environmental plans or any other
environmental planning instrument, known as a standard instrument: s 33A.

The standard instrument will not be a matter for consideration by a council when
deciding whether to grant development consent under s 79C(1) of the EP&A Act until
such time as a council publicly exhibits a draft LEP for its area that adopts the relevant
standard instrument provisions, The Standard Instrument (Local Environmental Plans)
Order 2006 prescribes the format and content of a principal local environmental plan for
an area for the purposes of s 33A.

Where more detail is needed than is contained in the LEP, a development control plan
(DCP) may be prepared by a council. However, a DCP must not contain provisions which
conflict with the LEP: see s 74C.

Besides LEPs, there are also State environmental planning policies (SEPPs). ‘mude by
the Governor. Although the title of this EPI suggests that it might comprehent(ai=as larger
than LEPs, this is not necessarily so. The geographical area may be quite small, Actually,
the focus of such EPIs is on the planning of matters of regional or state significance, for
example, major employment generating activities: see ss 37-38. Besides SEPPs, the
Minister may declare development to be “State significant development™; s 89C. In such
cases, the Minister is the consent authority and the project is assessed differently:
ss 89C—89L and Pt 4.

Section 36(1) deals with inconsistencies between instruments and provisions:

In the event of an inconsistency between environmental planning instruments and unless
otherwise provided:

(a) there is a general presumption that a State environmental planning policy prevails over a
local environmental plan or other instrument made before or after that State
environmental planning policy, and

(b) (Repealed)

(¢) the general presumptions of the law as to when an Act prevails over another Act apply to
when one kind of environmental planning instrument prevails over another environmental
planning instrument of the same kind.
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i i de of any land, it may
i ts provide the details of what use may be ma : i
e lﬂStl'U‘"ﬂeﬂr tg particular EPIs when a client is buying, selling, lea51pg cl>r
ing. It is the council’s responsibility to accurately list any relevant EPIs apphcfaltahe
o aft'icular parcel of land on a certificate (see s 149 at}d cl 279 s.md Sch 4 of Ie;
4 anif Eon) upon application, and the payment of the applto‘l:mate fee, bemgl made to it. !
Regudzubt about the interpretation of EPIs arises, a visit 10 the council offices an
;?:;ussions with the council’s planning officers is reC(l)mmendled. _ s
: te that the 2008 Amendment Act repealed Pt 3 Div 3 (regional envnjonment plans
-fT}?eeEP&A Act. That repeal took effect on 1 July 2009 and there will be no further
0
:onal environmental plans (REPs). : e
wg;;z legislative scheme for environmental planning control is distributed among four
S ele]glii?;?én 4.1 of Pt 4 of the EP&A Act — providgsl for the assessment of
% development declared to be a project to which this division .agphes by Ielther.a
State Environmental Planning Policy or by an order of tt)ae Minister published in
Sovernment Gazette (State significant development). :
(b) E'}'li\‘:ﬁof the EP&A Act (Development assessment) — lays the foundau‘on‘f(ir the
l‘fgislative scheme and contains the major concepts and. matters of principle.
R) FjPls — identify particular forms of development established by t|he EP&A Act.
€ An EPI is defined by s 4 to mean: “an environmental planning instrument
(including a SEPP or LEP but not including a DCP [c(iie\'fel;)pme.t,lt ;m:trct);;la:rgi
' taken to have been made, under Part 3 and in force™. Note that |
fﬂr;fr:”i'ti?); was added by the 2008 Amendment Act‘. Under tl}e fc>rrz1e:1"def'n11t1o:j
an EPI was “a State environmental planning policy, a regional epvuonmentl
plan, or a local environmental plan, and except whel:e otherw1ie expressly
prm:ided by this Act, includes a deemed enviropmen.tal instrument”. ; ;
(d) EP&A Regulation — contains much of the detall.whxch leads to the granting 0
consent. The regulations also largely determine whether development 13
designated development or advertised development: see [P206.25] an
[P206.40]. ‘
isi i i i f development which are
d n-making system is based on different types of d : \
ac;h;lpa?':i::;%y a leve% of assessment which reflects the complexity and likely impact of
lopment. .
5 d’;l:: ch:ategories in Pt 4 include exempt development, complylpg d;\(fjelo_pr:ll:t];t‘i
i i 11 as categories of desig
advertised development, integrated development, as we ¥ 1
i ifferent and others overlap,
development. Whilst procedures for some categories are d ;
i ill attract additional assessmen
lly speaking the more complex developments will atlr
i:gg;guges.p'flz’he lftber include procedures for public participation as well as concurrence

procedures.

- As
be necessary to refe

[P206.20] Definition of development
Section 4(1) of the EP&A Act provides:

development means:
(a) the use of land, and
(b) the subdivision of land, and
(c) the erection of a building, and
(d) the carrying out of a wor}c, and
(e) the demolition of a building or work, and
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(f) any other act, matter or thing referred i i i ]
. 2 to in section 26 that is ¢
environmental planning instrument, orolled g

but does not include any development of a class or descripti i i
the purposes of this definition. rption prescribed by the replatiy

What is caught by the definition is often the subj i

‘ ject of controversy. It is clear, howeyer

that it, and therefore the EE_’&A Act, applies irrespective of whether building Op;)zz: :

I:\?; ;: ;:}?ntTéngllated.fSectm}lll 4(2)(a)~(f) expands the definition of “developmens”
ould also refer to these subsections for the broadened iti

to strata plans is discussed in [P206.145]. Alemed deflaitions, It S

[P206.25] Different kinds of development

Because there are different kinds iti !
i S of development, the definitions of what they are is
* Advertised development means, inter alia, “development i '
dev«_elopment, that is identified as advertised devetogment,l;);h ':l:lrc:];]1::‘3;Iu(liz?tsii:ng;?sa';e"t:j
en\ilrolnmf'.-ntal planning instrument or a development control plan™: s 4 4
Building includes “part of a building and any structure or part of a suuct.ure b
ggzztnot include a manufactured home, a moveable dwelling or asscci'a‘tel:;
s .
Stmctmgnf)r part of a manufactured home, a moveable dwelling or associated
Complying development is local development that can be
specified predetermined development standafds: s 76A(5). Such d:\(}glr:;:negntbiy*
controlled by complying development certificates (cI 126 and Sch 1 Pt 2 of ths.
EP&A Regulation lists the matters which must be included in the application ans'
the dopuments which must accompany it). These can be issued by a consent
authority or an accredited certifier: s 85A. Complying development cannot be
designated development or development that requires the concurrence of a
person (other than the consent authority or, in certain circumstances the.
Duector—QeneraI of National Parks and Wildlife). Nor can it be carried Ol,.ll‘. on
land t.h.at is crilic_al habitat; that is within a wilderness area or that comprises, or
on which there is, an item of heritage: s 76A(6). Procedures for this type, of
development are principally governed by ss 84-87 in Div 3 of Pt 4 of the EP&A
Act ancl.by cll 125-137 of Pt 7 of the EP&A Regulation.
Complying dev‘eiopment is routine development like alterations and additions to
a hpme. Councils decide what is complying development and set the standards
l\:.:::;:hnnieq tolbg ci;)mpli;d with. These are contained in the LEP. Where councils
ot included such provisions in the L
Complying Development wl?iIl apply. o R No KD Eee
. Exgmpt development means development which is identified in an
environmental planning instrument as development which is of “minimal
environmental impact”; s 76(2). Such development may proceed without
development consent: s 76(3). It often includes things like pergolas, fences and
garctilen sht;d_s. Th.ese are contained in the LEP. Where councils have not included
fvuicl:l a];l;\;Slons in the LEP, SEPP No 60 Exempt and Complying Development
. Subdivisipp of land is defined in s 4B. This definition accords with the common
law definition. In summary, this means the division of land into two or more
parts tha't, after the division, would be obviously adapted for separate occupation
use or disposition, which may (but need not) be effected by: ,
* conveyance, transfer or partition; or
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« any agreement, etc, rendering different parts of the land available for
separate use, occupation or disposition. It also includes the registration of
a plan of subdivision within the meaning of s 195 of the Conveyancing Act
1919 (NSW) or a strata plan or a strata plan of subdivision within the
meaning of the Strata Schemes (Freehold Development) Act 1973 (NSW)
or the Strata Schemes (Leasehold Development) Act 1986 (NSW).
The definition does not include a lease (of any duration) of a building or part of
a building; the opening or dedication of a public road by the Crown, a statutory
body representing the Crown, or a council; the acquisition of land; a division of
land effected by a transaction referred to in s 23G of the Conveyancing Act 1919
(NSW); or the registration of a plan of consolidation, etc: s 4B(3). See [P206.75]
and following.

» Integrated development is development (not being complying development)
that, in order for it to be carried out, requires development consent and approval
under other environmental legislation listed in s 91.

« Designated development is development that is declared to be designated
development by an EPI or the regulations: s 77A. It is important to determine if
a developfient proposal might be designated because such development attracts
additiorfal ) controls. Common examples, listed in the EP&A Regulation (see
Sch ) are agricultural produce industries, aircraft facilities, aquaculture,
arifidial waterbodies, bitumen pre-mix and hot-mix industries, breweries,
sament works, ceramic and glass industries, chemical industries and works,
chemical storage facilities, coal mines, coal works, composting facilities or
works, concrete works, contaminated soil treatment works, crushing, grinding or
separating works, drum or container reconditioning works, electricity generating
stations, extractive industries, limestone mines and works, livestock intensive
industries, livestock processing industries, marinas or other related land and
water shoreline facilities, mineral processing or metallurgical works, mines,
paper pulp or pulp products industries, petroleum works, railway freight
terminals, sewerage systems and sewer mining systems, shipping facilities, turf
farms, waste management facilities or works, wood or timber milling or
processing works and wood preservation works. Public advertising and scrutiny
are specified for such developments (see s 79) and the Minister may direct that
a review be held by the Planning Assessment Commission and may determine
the application after that inquiry: s 80. In every case a detailed environmental
impact statement (EIS) is required: s 78A(8). After the document is placed on
display, any person can examine it and make objections to the granting of
consent by writing to the council.

« Critical habitat is land defined in the Threatened Species Conservation Act
1995 (NSW) and declared to be critical habitat under Pt 3 of that Act: s 4. In this
case a species impact statement (SIS) must accompany the development
application and the concurrence of or consultation with the Director-General of
National Parks and Wildlife will usually be required: see EP&A Act, ss 78A and
79B.

» Major infrastructure and other projects — Div 4.1 of Pt 4 of the EP&A Act
makes provision for the environmental assessment and approval of certain
development that is State significant development.

* A concept plan is necessary for certain major infrastructure projects. Sections
75M, 75N and 750 set out the nature and scope of concept plans, the procedures
by which the Minister can require the submission of a concept plan, the
procedures for the environmental assessment, public consultation and approval
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of a concept plan. The Minister may determine that the

approvals must be generally consistent with the concept plan and the assesg
requirements of the Minister, The Minister may by order declare that a stg

the project is exempt or complying development, or not designated devempme

[P206.30] Environmental planning instruments (EPls)

Some EPIs include instruments made before the EP&A Act, b
made after its commencement. EPIs vary from one local gove
to another although all local government areas are required to replace them with
standard instrument set by the Standard Instrument (Local Environmental Plans) Order
2006. All EPIs prescribe “zones” and what is permissible in them.

The pre-EP&A Act controls were introduced in the Local Government Act 1919 (NSW)

(LG Act 1919) and are referred to as “deemed environmental planning instruments”, A
definition of “deemed environmental planning instrument” was previously included in
s 4(1) of the EP&A Act but was omitted by the 2008 Amendment Act, Those instruments
remain in force: see EP&A Act, Sch 6 Pt 21 cl 123; and Sch 3 ¢l 2 of the Miscellaneous
Acts (Planning) Repeal and Amendment Act 1979, They are described in a s 149 planning
certificate as prescribed planning schemes or interim development orders. A s 149
planning certificate includes details of matters affecting the particular property, such as
zoning, resumption and contamination, Clause 279 and Sch 4 of the EP&A Regulation
provide a list of matters which must be included in a planning certificate. These include
the names of each State Environmental Planning Policy, Local Environmental Plan and
Developmental Control Plan, affecting a particular property. Draft instruments must also
be included. Note that existing regional environmental plans continue in force post the
commencement of the 2008 Amendment Act and are taken to be environmental planning
instruments: EP&A Act Sch 6 Pt 21 ¢l 120.

Obtaining a planning certificate is an important step in the conveyancing process. The
certificate indicates what development restrictions apply to a parcel of land.

As noted above (at [P206.15]), the 2008 Amendment Act inserted a new definition of
“environmental planning instrument” in s 4 of the EP&A Act. That is an EPI is defined't¢
mean “an environmental planning instrument (including a SEPP or LEP but not
a DCP) made, or taken to have been made, under Part 3 and in force”.

Although a SEPP may not apply to all areas of the state, it must be “of significatice for
environmental planning for the State™: see s 37 of the EP&A Act, Current SEPPs are
available from the NSW legislation website: www.legislation.nsw.gov.au, EPIs are
reproduced in LexisNexis Butterworths Local Government Planning and Environment

NSW, vol B and Lawbook’s Planning and Development Service NSW, and see Appendix
1 of this practice paper.

ut all include instrumengg
rnment area (council area)

including

How does a lawyer determine whether a
development consent?

As mentioned above, all EPIs relevant to the land the subject of the inquiry must be
shown on the s 149 planning certificate under s 149(2) of the EP&A Act.

The EPI or zoning control most commonly consists of a map and a written statement.
From those documents it is possible to determine whether a particular proposed use is one
which can be carried out with prior development consent. In some instances, particular
types of use are prohibited on the land the subject of the inquiry,

Where development consent is required, a development application must be made to
the local authority. Each consent authority has its own form of development application
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hould be obtained by the applicant. Because the permitted/prohibited uses
ich sho

i t
jicable to land may change quite frequently, a lawyer should have available a curren
ical

i hether
@%49 planning certificate. The certificate should give the answer as to whe
%evelopment consent for a pro
that ques

posed use might be required. thre doubt remains as t}t:;

tion, the lawyer should make enquiries of the council concerned as 1o

: i ianmn control. ey ¥

appmpr(;:tti;ses thegcontmlling EPI is an LEP. However, it 113 t;)y nothn;?aEnsP E;ncic:lr;ﬁglrll B
o E lled concurrently by o , .

tment to be contro : her

develqlljgngrgla?fn&ng as}i]:(k)lcme or interim development order in conjunction with a single

SCIl

i i SEPPs might
i’fEeP REP or SEPP. It is also possible that a mixture of LEPs, REPs and g

ap%l . ample, an LEP may prescribe that development consent is required to build a
or €x »

i ose or for a shop, while SEEP 4 Dev?lopment
fuclling hOUSf:“O :zrgrﬂ;i;‘:gg:g;;? C[J):rpn;ptying Development provides in many ms_;t?:l::s
s t consent is not necessary for that same purpose Or use. The mcogsm 2 th)é
= devetggrﬁg; an SEPP 4 is resolved by an examination o‘fdthet%lang.ui%]z L;iz magf P
s i is respect, SEPP 4 provides that 1n eV
propcr'constnl‘t.:‘tf::legg Iigctah pﬁoigf :mtlh:}i: (:)rlt))visions of another EPI, the provisions of the
'mc(.mSlStC‘l:lP Uc EgE]PP 4) will prevail to the extent of the inconmstenf:y: cl 5. ]
. (’th v rb rson to comply with any relevant EPI in carrying out df:\:'clopm;nc

in lf'ﬂwe'tu?e: ape breach of the EP&A Act (subject to existing use.prowsmns). e
clt“’:112::)'0’;" t;;;gcA Act and ss 123 and 127 for proceedings for contravention.
SN2X

|P206.35] Development control plans (DCPs)

Whilst LEPs control the use that may be made gf land, counlcils Caé p]rﬂovildzuadd;ngréaé
details ?xmtro}ling development through the making of DCPs: s 7g t.imySp:]cI:l dei‘s g
0 ht show positions of local roads and pathways, de"[alvls of contribu g
® s n or improvement of amenities or services, minimurm allloltmen e v::ith e 51
E;fi?ssﬁmd maximum building heights. However, when ?Le D(;EI;'l lid ::1 égﬂn;:?[ ! Mini.s'terfoj:'
i i id to the extent of the conflict: see Leichha : ;
o DC‘P “(f:']ob; )1(11:9219115(1) 2?7 LGERA 78 at 89; BC9504608; North Sydn.ey (écgugé (;:0 g,:gigrst
?(lf?n?;\?f 2) (1996) 93 LGERA 23; BC9605482; Tcépérféi) (\)fl‘)i?cszr;dgtsc& SO T
: 00003382; Zhang v Canterbury s Je
II&(S}&’%;??I'B]S%NO]OS 130 and 7-Eleven Stores Pty Ltd v Sydney CC (2004)
e v i DCPs affecting the land in the
i rtificate makes specific refgrence to : 4
cer?igc;?eg g:l??;\:fgygfs mlfst examine the details in a DCP to determine the opportunities

or restrictions which apply to the land.

[P206.40] Development applications . e
The 2008 Amendment Act increased the number of l?gdles thallmajlg T
authc:-ity” in relation to a development appljcation.;;m adslltgl?S;i :l:; e?l(t:acgmssmn L
ini t authority now includes a new Plannin on an
1;/1;21:?;; izgfgtt:al planninyg panel. The 2008 Amendment Act amended the definition in
&A Act accordingly. .
) 4T0fdtht:rlp;11:ne the controls applicable to most development applications sefeﬂPIL 4C(i)t§r ﬂ:;
EP&?A i\ct and Pt 6 of the EP&A Regulation 200109 éI;ISSV). :;eﬁi]te ggii:ai(; g S
ine the City of Sydney Act ecal -
fggdal;?i’;lgaﬁzj:rxgg%pments in the city and uncompleted developments. Some specific
controls must also be noted.
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A development application can only be made by the owner or a
writing by the owner: s 78A and cl 49. See Rose Bay Afloat Pty Ltd v Woollahra Co .
(2002) 126 LGERA 36; BC200207662; Motbey v Hollis (2003) 124 LGERA 27
BC200300600; Maule v Liparoni (2002) 122 LGERA 140; BC200201339 and Rose Baﬁ
Marina Pty Ltd v Minister for Urban Affairs and Planning (2002) 122 LGERA 255?
BC200204315. The requirement for the owner’s consent can be satisfied at any time
before the determination of the development application: Harris Farm Markets Pty L1 v
Ashfield Fresh Pty Ltd (2002) 121 LGERA 176; BC200203738. An owner’s consent vﬁ,
a letter and “only on the basis set out in this letter” was held not to constitute a valig
consent as owner: Mulyan Pty Ltd v Cowra SC (1999) 105 LGERA 26. If the developmeng
application relates to a project governed by Div 4.1 of Pt 4 of the EP&A Act, which
applies to the assessment and approval of all major projects (State  significant
development) that need the approval of the Minister, the owner’s consent must be given
at any time before the determination of the development application unless the owner is
a public authority, the development application relates to a critical infrastructure project or

to a mining or petroleum production project or to a linear infrastructure project. In such
cases, it is unnecessary: ¢l 8F,

A development application must:
* contain information and be accom
of the EP&A Regulation;

* if the consent authority requires, be in the form approved by the authority;

* be accompanied by a development application fee (prescribed by Pt 15 of the
EP&A Regulation); and

* be delivered by hand, posted or transmitted electronically to the principal office
of the consent authority, but may not be sent by fax: see cl 50.

Since 1 December 2003, a development application that relates to a residential flat
building must be accompanied by a design verification from a qualified designer, This is
a statement in which the qualified designer verifies that he or she has designed or directed
the design of the residential flat development and that the design quality principles set out
in Pt 2 of the State Environmental Planning Policy No 65 — Design Quality of Resideniiz!
Flat Development are achieved: cl S50(1A).

The application includes a statement of environmental effects,

Additional requirements in relation to the making of a development applicatianapply
to applications for designated development, for integrated development and applications
for development that affect threatened species. For example, when the proposal is for
designated development, the application must be accompanied by an EIS: s 78A(8).

person authorigeq i

panied by documents specified in Sch 1, P

[P206.45] Carrying out of development

Environmental planning instruments (EPIs) may classify development as:
* development that does not require development consent: s 76;
* development that requires development consent: s 76A: and
* development that is prohibited: s 76B.

Characterisation of the use of a building work or land, being the proposed development,
1s a critical step in applying the above threefold classification of development and the
procedures that must be followed. Characterisation is separate from and prior to an
evaluation of the planning merits and is a Jjurisdictional fact,

The main steps in the development application process (except for complying

development) are set out in ss 78A~81 of Pt 4, Div 2 of the EP&A Act and in cll 47-57
of the EP&A Regulation.
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=

Additionally, the procedures by which application is mrclde for development that
ies consent differ according to whether the development: . -
mre‘s is designated development (which it may be declared to be by an env1;c;n18n1el.1 al

planning instrument or the lregulations — sggfssgﬁ:) rand 79 and cll 77-81);

i i i elopment: see ss :

: :: Ogt;enosti;ltiﬁ;igcr;;?ddiif‘;lolfment: see Pt 4 of the EP&A Act and State
Environmental Planning Policy (Major Development) 2003, . i
Note that there are additional procedures for development that is to occu

incrementally, known as “staged development™: ss 80, 83A-83D.

[P206.50] Development consents

In general, a development consent is issued only after careful consideration of all

issues.

Section 79C of the EP&A Act dictates what a consent authority must take into

consideration when determining a development application, The matters to be considered
are as follows.
(1) “Matters for consideration — general

In determining a development application, a

cénsent authority is to take into consideration such of the foil.owi'ng.matters as are of
patevance to the development the subject of the development application:
(a) the provisions of:

(b)

(©)
(d)
(e)

i environmental planning instrument, and ) ' g
(53 g{/ proposed instrument that is or has been the subject of public consultaugn
under this Act and that has been notified to the consent authority (pnlesfs: the
Director-General has notified the consent authong that the making of the
proposed instrument has been deferred indefinitely or has not been
approved), and Ry ?

lopment control plan, an ) )
x; Sﬁg agreement that has been entered into under section QSF. or any
draft planning agreement that a developer has offered to enter into under

ection 93F, and .

:he regulations (to the extent that they prescribe matters for the purposes of
this paragraph), and Iy !
any l::oasgtra]pzoma management plan (within the meaning of the Coastal
Protection Act 1979), j b g o

ly to the land to which the development applicatio S,
tmh:tl?}ftflg impacts of that development, including env1ror}m§nta1 impacts on a?gth
the natural and built environments, and social and economic impacts in the locality,

e suitability of the site for the develogmen?. .
tz-tl:ly submissi)((ms made in accordance with this Act or the regulations,
the public interest,

(iii)
(iiia)

(iv)
(v)

iteri thority must give “proper

The five broad criteria (s 79C(1)) apd a consent au
consigga?i[gn" to those which are relevant. Failure to dc_al 50 1}5{ 11;1 bﬁ;%g )oi; 5} 15(2_} Ia{r;:l ;nlagy
th nsent void: see Parramatta City Council v Hale ( ‘ d
]ggr?::ite fi"fyol,td v South Sydney CC (1998) 101 LG‘??A(ZIS&)CTI?&EG% lz:\ttwﬂf)r
il (1999) 111 LGERA 1; Noble v Cowra ;
gocz%%lot(l%] e)md Terrace Tower Holdings Pty Ltd v Sutherland SC (2003) 129 LGERA

195; BC200305942. :

Section 79C(1A) (a sub-section that is to be 1nserted_ by the 20?8 Amendn.lerllt Afttl I:tau:
has not yet commenced) provides that a consent authority may reject a subrmsm()nf athl
considers was made primarily to secure or maintain a commercial advantage for the

objector.
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Sections 80 and 80A all i |
: ow a council to determine an applicati
= A ! pplication by th i
e s:nthfa;;ttlfar upcondltlonally or subject to conditions, or by the refusijilg :fgcranu'n
cond%p 110[1 is app'mved with conditions as to use, it is very difficult to honSen :
o rmlj tSo::ls p accql tlc:n title as restrictive covenants, But if there is a change in an E;‘;e "
use without consent, then a condition or icti i
: restriction plac ises in o
gi\«;ci:tllzptmirg consent wouled be removed. A clause in an EPI may%ec?:reogoféemses a
possible(i) ; S(?;Sn(ifctfect 11}1] regard to the application of the terms of that EPI Tll!z:tfs “ouog
pos - It a purchaser’s solicitor finds a restricti il o
t : ' 1ve covenant on titl
it is advisable to check the applicable EPIs since the restrictiv edocuments,_
suspended by the EPI. © covenant maxeey
A devel i ‘ |
ol con\; otpe: mayalmsh to stage the de:velopment. A staged development application sefs
out conc F:iesl toa?fh li for zsne, for which detailed proposals for separate parts of thr; S?tt:
y subsequent development applicati T
. el applications. See ss 83A-83D.
enab]et;oanczjngﬁai’mrzgtu i:;wards prc&wsmn or improvement of amenities or services)
! , as a condition of consent, the dedicati
St g4 , the dedication of land free of
! payment of a monetary contributi e
satisfied that the proposed development: e o b e

* will require or is likely to requi i
uir ; i
services; or £ quire the provision of public amenities and public

* will increase the demand or is lik i
iy ikely to increase the demand for public amenities
The imposition of such a conditio
; A cor n can only be made pursuant to a contributi
?fﬁff?di hs;:tcaas 94B. _i?onmbu.twns_ plans should be checked in appropriate cir:iz:tiscl:an
s avoidc:él'njl‘.;l 1_1as validly imposed a condition. The specific requirements of s ;:
e LGERA 3e6r3:'ro; Apartments Pty Ltd v Minister Jfor Urban Affairs and Plannin
in providing any formuia[s ?g:') ]cgfﬁiﬁg gg 3'gonll’-l‘ib0ti0ns ok b SpeCiﬁi
oV . ntribut . E j
szzztczpal Council (2001) 112 LGERA 376; [2001]KI?SSWLaéépgrrB}()?ﬂé;('}t;'?§8Lewhha’dt
\ coun(;lilghfs 94(2) requires that the Fondition be reasonable, the s:ection does nlot re
edaci ::;m rcg:mqg a contn'bution for public amenities or services lz:.lrfs:“:?t
el A provi ed'm.preparauon for (or to facilitate) the development: s 94f3)y
roRe co’nditio is a proviso: th‘e development must benefit from the amenities o.r s»'r\“f'ez;
e 21 ;?:r{aﬁ; Jg;fisctlllt}ié Tge f:oungil may accept the dedication of laud':r Ehe
el s nefit in satisfaction of a condition imposed pursuant to
. : ;\/I;nsitecror:llg{l direct a coupcxl to limit the types of public amenities and services for
e conm‘bution; ;I; (?;?gu:; ;dm[t)osic‘ed.. al;ld similarly, to limit the means or factors by
i _ , to limit the contributions levi imi i
wh;ch can be specified as an item of material public ber?:gt'e: lggEand A
ee generally, in regard to contribution . .
& : s, Toadolla Co Pty Ltd v D, j
; lazgzézég 3@;26) ?OI[}S@E% g}?; f§9323854; Pa;;rama;ra City Council v Pz:z;;iq( gg;j
: ociates Lt j i ]
( 1?1?}19) 67 LGRA 370; [1992] NSWLEC 129; BC%QOZ?gSBauikham Fhinot: el
e . " . :
consemc(;:lnr;so E:C\Ire been active in creating tests to determine the validity of conditions of
i i g:;ﬁ:ﬁ;l; ‘ts‘c;;stBO, ?O;\ and 94. In the House of Lords decision in
etary of State for th ] :
1 All ER 73{11,. lthe following tests were fonnlﬁa:ed'e e UFILACS (R
* conditions must be for a planning pu e i
: iti . rpose and not for a ;
conditions must fairly and reasonably relate to the develg;r:zggraﬁzrpose‘
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.

« conditions must not be so unreasonable that no reasonable planning authority
could have imposed them.

Cardwell Shire Council v King Ranch Aust Pty Ltd (1984) 53 ALR 632; 54
LGRA 110.

As an alternative to obtaining contributions towards public amenities and public
ces through the imposition of conditions of development consent (as provided for
under s 94), a council or other consent authority may (if authorised by a development
contributions plan) impose a condition of development consent that requires applicants to

ay a levy of the percentage of the proposed cost of the development. In addition,

lanning authorities (including the Minister) are specifically authorised to obtain
development contributions for any public purpose through voluntary planning agreements
with a developer: ss 93C-93F.

Section 93E requires a consent authority or planning authority to hold any monetary
contribution or levy paid under Div 6 for the purpose for which the payment was required,
and to apply the money towards that purpose within a reasonable time.

Section 93F provides for voluntary agreements between planning authorities and
developers, under which the developer is required to dedicate land free of cost, pay a
monetary cottiibution, or provide any other material public benefit, or any combination of
them, to b2 Used for or applied towards a public purpose. A public purpose includes the
provision.of (or the recoupment of the cost of providing) public amenities or public
servives, affordable housing, transport or other infrastructure, the funding of resulting
recarient expenditure, the monitoring of the impacts of development and the conservation
~- enhancement of the natural environment. The section also sets out the persons who may
pe parties to a planning agreement and the matters for which provision must be made in
a planning agreement.

A planning agreement will be registered by the Registrar-General in relation to the land
to which it applies and thereby to bind successors in title to the land: s 93H. Planning
agreements are thus important in the conveyancing process and lawyers should be alert to
the possibility that a property may be affected by such agreement.

A provision in an environmental planning instrument or a consent authority cannot
require that a planning agreement is entered into before a development application is
made or development consent is granted or has effect: s 931

Section 93] prevents merit appeals under the EP&A Act in connection with planning
agreements. General court remedies such as judicial review are not affected.

If the development is abandoned, it might be difficult to obtain a refund of any
contributions made pursuant to conditions of a development consent, especially if the
council has expended the funds: see Denham Pty Ltd v Manly Council (1995) 89 LGERA

108; BC9506770.

Although the legislation does not expressly prohibit a refund neither s 94 nor the
regulations expressly provide for it.

There is no binding authority as to whether a person who makes a s 94 contribution as
a condition of a development consent is entitled to a refund of those moneys. There are,
however, a number of decisions in the Land and Environment Court (LEC) where obiter
remarks to that effect have been made. See Frevcourt Pty Ltd v Wingecarribee SC (1993)
80 LGERA 75; BC9303865; Toadolla Co Pty Ltd v Dumaresq SC (1992) 78 LGERA 261;
BC9202854. Pearlman J did not rule out the possibility of a refund (although she did not
refer to it) in Engadine Area Traffic Action Group Inc v Sutherland SC (2004) 134
LGERA 75; BC200403240.

However, in the decision of Frevcourt Pty Ltd v Wingecarribee SC (2005) 139 LGERA
140; [2005] NSWCA 107; BC200501970, the Court of Appeal listed various matters as
tending to a construction that there is no power to refund contributions.

gervi
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[P207.525] Description of the proposed lot — changes

It is to be expected that changes ma i
s may occur in the development proposal
zﬁgzgg; c:lfn cg:rt]ractsta and(lc;otr‘nplenon in off the plan situations. MaI:"ke[t)ing gl:g:ﬁ;
y stage (before constructi :
development have not been ﬁr:alis.cd.0 T SR, e, T
In the absence of the contract specifyi i i
. ying the rights of the parties for chan
;E?;g?b tohé:thg‘(a?ggzl) lla\]a;'rule;\I vcvg_]gp;ilg. The test applied at general law is tﬁgsrﬁet?:
! ing ; 131 ER 1160 (which also applie 1l
plan sales). This test is in very brief terms wheth o8 st s
! er there is a substantial i
ﬁ;fgerlgnce between what the purchgscr contracted to buy and what the verllzclio;) L?r;ge: :
: eliver to the pprchaser. Depending on the extent of the difference, the purchaser -
e énm]ed to rescind, or may only have a claim in damages ! pe
enerally, there will be a test in the contract (b ial ¢ iti i
_ y special condition) in relati
;‘:lgt};:s of the purchaser for changes to the strata lot from the description of the Ilgtn s:; éh t:
o ;r :gnst:]‘::tfig (gienera:jlﬁyﬁth;t description of the property in the contract is by reference ?o
s plan, draft floor layout plan and the schedule of finishes attached to the
Cases which assist in the analysi
| ‘ ysis of the acceptable and non acceptable ch i
g;gzzzeg 1\1;; a:ire Ilmamovzc vPKalanmlka Constructions Pty Ltd (1p975) 49aﬁ§;m2}¥h46
gdon Investment Pty Ltd (1986) ATCSC 82, Wait v Reed [1997] ANZ '
9455; BC9700166, Cannon v Mid-Coast Holdings Pty Ltd and Pansdcgwne }’mpert?e(:'n;g

Ltd v Kerswell (1984) 3 BPR 9239; :
a0 Anmuudis & ; NSW ConvR {55-173; BC8400381. These are

[P207.530] Description of the proposed | i
e prop ot or improvements

If an essential term of the contract i i i i
T b ottt ontract is not agreed with sufficient certainty, the contract
Obviously, in the off the plan context this wi i
ly, i ] ! will have particular relevance in relati
the lot whlch_ls the S!.lb_]ﬁCt of the sale. The vendor’s conveyancer should er;:u;: ?}tll;n t‘n
proposed lot is described in sufficient detail. X
Ideally, the contract should inco
, rporate, as attachments, a draft strata pl drait i
Lz;yﬂc:ut plan for the apartment and a schedule of finishes (for the a;?a?tl:l;;u :ud1 .t]l;);
% ;;Z? cﬁ?%gﬁgg)i;tdgmy'gq be ?rucial if one of these is omitted (although there would
scribing a lot in a proposed strata plan without the i i
draft strata plan). However, it is stron 1 e of ciers it
). ) gly recommended that all th f th
documents be included inimi i ot o
o cenaimy,u to minimise the risk that the property is not described with
A case which shows the importance of th ipti
. e description of the property i 1li
v K;ﬁgﬁ[ll 9?5] ANZ ConvR q104; BC9402032, which is discussed 51 fppgnc;?x]f b
er important case regarding representations is Zha .
NSE}/SC 73, which is also discussed in Appendix 4. Bk
ere have been several recent decisions in relatio i i
rec n to loss of views with off the pl
gug‘:ll;gizss.ein ;h:: Ca;e'mt‘ Higgins v Statewide Developments Pty Ltd (2010) N§WSC‘E= EI,B?
ntered into a contract annexing a draft strata ;
: : plan. The propert
:rl:?jﬂ:‘_ﬁted by l;he agent as havmg 180-degree water views. When the plan “lfjas Iiegi:gtg::;
e eogzzﬁrgse; was able tp inspect it, it was found that a wall had been constructed
. e water views. The purchaser purported to rescind and th
rejected the purported rescission and issued a notice to complete. When a::nompleeti‘cl::inﬁti)c;
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not oceur, the vendor terminated and sought to retain the deposit and damages from the
grchaser. Amongst other things, the purchaser argued that the rule in Flight v Booth
applied given that there was a misdescription of the property in that the property the
vendor could deliver was substantially different from what was contracted to buy. The
purchaser argued that a reference to the draft plan incorporated a reference to the
marketing model of the property. The court found that a reference to the draft plan in the
contract could only be to that particular plan and there were no warranties in the contract
regarding views. It could thus not conclude that changes substantially detrimentally
affected the property. Whilst it could not find for the purchaser and ruled in favour of the
developer, the purchaser lodged a cross-claim for return of the deposit. Section 55(2A) of
the Conveyancing Act 1919 (NSW) provides that “in every case where the court refuses
to grant specific performance of a contract, or in any proceeding for the return of a
deposit, the court may, if it thinks fit, order the repayment of any deposit with or without
interest thereon”. The court exercised its discretion and ordered return of the deposit to the
purchaser on the basis that the vendor had not suffered a loss.

[P207.535] ~Change in character of the development proposal

A vendor afidy reserve the right in the contract special conditions to change the nature
of certain dspects of the development. If this is the case, the purchaser will not have cause
to comdizin if the change occurs within the parameters of what was disclosed.

A{ undisclosed change in character would need to be significant to allow the purchaser
to veseind. Silva v Tarval Pty Ltd NSW ConvR q55-533; BC9002284 is one such case. The
auichaser was able to rescind because the vendor altered the use and character of the
proposed development (as it was depicted in the contract special conditions and draft
strata plan) between exchange and completion. This case is discussed in Appendix 4.

[P207.540] Suggestions for special conditions to supplement

or amend clause 28

For an off the plan sale, cl 28 in itself will not generally be sufficient (see
[P207.450]-[P207.475]). The clause works more effectively for the sale of lots off the
plan in a land subdivision. However, for a strata subdivision, the clause should be
appropriately changed or supplemented by special conditions.

Some of the important matters which should be the subject of special conditions are as
follows:

(a) Variations to plans and documents

The vendor in an off the plan contract should set out the rights of the purchaser
if there is a difference between the lot as constructed and the lot as described in
the contract. This involves stating by special condition a test of what constitutes
a change which is not permitted and the consequences of such a change.

It is usual for the vendor to seek to limit the purchaser’s right to rescission
only (not allowing a claim for damages). The test applied is commonly that the
purchaser can rescind if the variation or change to a plan or document attached
to the contract is “detrimental and substantial” or “material and adverse” or
“detrimental and not minor”. These tests are consistent with that which will be
applied at general law: (see [P207.525). However, at general law a change may
not be such as to allow rescission, but nevertheless give rise to a right for
damages.

In some cases, the vendor will deem certain changes to be detrimental (and
acknowledge that the purchaser can rescind if those circumstances arise). For
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(b)

(c)

(d)

(e)

()

urchaser. This right should be reserved by the vendor even if the vendo'r has
included a draft easement instrument in the contract (which the vendor will be
entitled to change, within limits). A
Easements requirements of statutory authorities (for water, sewer, electricity,
etc) are sometimes not known until later ip Fhe development process. The same
type of test as set out above regarding variations to p}ans and documents should
apply to the creation of easements not previously disclosed (eg, the purchaser
can rescind if the easement has a detrimental and substantial affect).
(g) Reservation of rights to pass resolutions .
After the initial period expires, the vendor does not have control of the voting
rights. The vendor should consider whether there are any cruc:;c,ﬂ motions to b,e
passed after the initial period for which it is necessary to “secure” the purchaser’s
voting rights. For instance, if an important part of the deyqlqpment proposal is to
have the owners corporation accept a lease of land adjoining the scheme, that
resolution must be passed at the end of the initial period of the strata scheme to
be effective. Therefore, the vendor can seek to tie up the necessary votes
contractually.
(h) Horae building Act -
The vendor should consider the implications of the Home Building Act and
whether a clause under the regulations is required to be included in the contract:

see [P207.490].

#9207.545] Purchaser stamp duty concession

The Duties Act 1997 (NSW) provides that duty is payable wi@n 3 months after the
expiry of 12 months after exchange of contracts (unless completion is to occur before
then, in which case the duty is due by completion).

example, the vendor may include a provision allowing rescission if the g
area of the apartment is at least 5% less than the area shown in the draft Stra
plan attached to the contract, Some purchasers feel that they require Certajn‘t'ﬁ
relation to the minimum size of the apartment. However, the purchage
conveyancer should ensure that this does not come at the expense of entitling
purchaser to rescind in other circumstances. In other words, the purchaser sho
still be entitled rescind if there are other changes (not to the size) which have 3
detrimental effect.
Standard of construction .

Clause 28 of the contract does not contain an obligation on the vendor u; '
construct the property (or the building of which the property forms part) to a
certain standard. The vendor should be obliged to construct the improvements in
a good and workmanlike manner. 3
Finishes

The contract should include a schedule of finishes and inclusions for the
property and the common property. A clause should be included in the contragt
giving the vendor the flexibility to change the finishes and inclusions (in a
limited way) and the purchaser should have appropriate rights if the finishes and
inclusions have changed.

It is common for vendors to specify that the finishes and inclusions can only
be changed to finishes and inclusions of equivalent quality.

A dispute resolution mechanism should be included to deal with a dispute in
relation to whether a finish or inclusion was changed to a finish or inclusion of
equivalent quality. Vendors seek to prohibit the purchaser from rescinding if
there is a change to the quality of the finishes or inclusions. The purchaser would
be entitled to make a claim for damages if any finishes or inclusions are changed
to inferior quality finishes or inclusions.

Defect rectification

The developer vendor will generally obtain a 12 months’ defect liability periad
from the builder. Purchasers have a reasonable expectation that they will\aiso
obtain the benefit of a defect liability provision. Generally, the vendoz{wiil be
prepared to grant the purchaser defect liability rights that continue fér e period
which does not exceed the vendor’s defect liability period.

It is generally accepted that the defect liability provision in the contract will
not allow the purchaser to refuse to complete the purchase until all defects are
remedied. Rather, only serious defects are required to be rectified before
completion. Any other defects of a minor nature can be rectified by the vendor as
soon as possible after completion.

Disclosures

The vendor should include special conditions disclosing matters which are
likely to affect the purchaser, especially matters arising out of the development
consent. It is not uncommon for development consents to require dedications of
land, public access over certain parts of the land or the creation of easements or
positive covenants. It is in the vendor’s interests to disclose those matters in the
contract.

Creation of easements

The vendor should seek to reserve appropriate rights to create easements

which are necessary or desirable, so long as they do not unduly affect the
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