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The importance of market definition has also been highlighted in
the decisions of the European Court. For example, in Europemballage
Corp and Continental Can Co Inc v Commission,' the court stressed thag
“the definition of the relevant market is of essential significance” ip
determining whether a relevant party holds a dominant position, or
to assess the consequences of a disputed merger.’

Clearly, market definition has an important part to play in
competition analysis. Accordingly, it is important to understand the

purpose of market definition and the way in which markets

dare
defined.

1. Purpose of market definition in competition assessment

Market definition is usually the first step in a competition analysis,
Once a market is defined, this then allows a calculation of market
shares and market concentration, and provides the framework for the
substantive competition analysis to be undertaken.

According to the Notice on Definition of the Relevant Markert,
market definition is a tool to identify and define the boundaries of
competition between firms. The main purpose of market definition is
to identify in a systematic way the active competitive constraints that
the undertakings involved face, taking into account substitutable
products and the geographic boundaries of rivalries. In the first
instance, the definition of the relevant market will shed light on the
scope of those undertakings that competitively constrain each ciey
directly. It can also inform an assessment of which undergakings
might potentially constrain such undertakings in the short terin’

The Notice on the Definition of the Relevant Markét further
elaborates on the role of market definition in the vdiivus types of
competition inquiries. For example, under Xive European
Community’s merger control, the European Commission would assess
the competitive impact of a proposed merger within the relevant
market. Similarly, in applying Article 102 of the Treaty on the

4 [1973] ECR 215; [1973] CMLR 199.

Eurojmmbrdlrtgv’ Corp and Continental Can Co Inc v Commission Case 6/79;

[1973] ECR 215; [1973] CMLR 199 at [32].

6 It should be noted that market definition does not reflect the
competitive constraints posed by potential enuy and buyer power,
These factors would have to be considered as part of the overall
competition assessment. However, market definition provides the
framework for subsequently considering these factors. For further
discussion on this point, see Richard Whish & David Bailey, Competition
Law (Oxford University Press, 7th Ed, 2012) at pp 27-29.
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s ani of the European Union’ (“TFEU:’), the .Euro.pcmnl
Funcnc‘vnl'ﬂg has to assess whether undertakings in quesuon_l.mld a
o -1'?;011 lellich is intrinsically linked to the d-.Cﬁlllt-l()ll of
e qu::t Markets may also need to be defined in Ithe
e rele'V?im l'];;rticlt.' 101 of the TFEU," in particular, in determining
e . £) réciable restriction of competition exists or 1n
wheth.fil’_ o afl pth'e condition under Article 101(3)(b) for an
eStath}‘mlgflm the application of Article 101(1) is met. Mark_el
gacop .uolﬂals‘:’ pr()vides the starting parameters for assessut]lg fr'l{n;mcmi
e e ice on the Definition of the Relevan

enalties 1M such c”ases. The Notice
Market states that: -
init akes i ssible, inter alia, L0 calculate market shlulcs‘
lha[tﬂ :;(i\st ddi{ig?:zfﬂ?;jhﬁ: é;f;nin 1‘.3rm'(lli0nF reg[;u‘din%r ;:;:L:E:-, fpolg](;{“fl(:é

e purposes of assessing dominance or for the pt se apply

iru'c[l)e f;[i)'i ' .

he S, the Federal Trade Commission and the Depm L‘men o)
i > e ; the Antitrust Guidelines for Collaborations among
iy -‘"ﬂte b ¢ : ies typically identify and assess competiive
S ol tbm opoins g e and geographic markets in which
\ffects in all of the relevant product and g‘ .g“.;; ¢ marks
(;ompetjtion may be affecto.:‘:cvl by_compcfum L({ ?zg o a.pplicatio“ »

Similarly, market definition 1s a key concept 1 e application o

ition law in Singapore. The Compettion 0

C?mpeu (“CCS”) considers that market definition and 1he.
?;zgﬁiﬁem of market shares are important for the purposes of

determining:

g b b 115 Of
(a) W!]E L hEI agree ments, dL(‘lSlOﬂb be.twe(ﬂ 1 associations .
CES = t D )] ctL O
L [el aKin ncerte d l) actice ]]:l\ )|
und t kl 2\5 or conc I €s e as Ilell C ] ect
2 st ion o
an appr revention, restricaon o
('_ﬂL(i. ar flp et ?(lblff P € 1 Or (1! (O)l[ i
COI[1P( tition 1n a marl l\t L U].ld.(.l lhﬁ section .;4: pr()hlblu 1n;

7 Signed 25 March 1957; effective 1 January 1958; amended 1 December
2009. 5 . = e 998

8 Ig.gjj)mu. Night Services v Commission Jn_med (ume.: T-374/94 etc; [1 ]
]*i(lR 11-3141; [1998] 5 CMLR 718 at [93.] ax?cl [ “F[jl'w foromeae, 0
Article 85 of the Treaty on the Functioning o Tniod

: ?;zii:d ‘;'3 (;Jlarch 1057 effective 1 January 1958; amended 1 Decembet
! s b en: t 101. -
2009) has been renamed Art , - 2 e Fedesdl Toade
Jnited States Department of Justice an g Fed , ;

N ‘ez::xtltgission Amiltrust Guidelines for Collaborations —among

. itors (April 2000) at p 16, § 3.32. o s .

11 g‘?;npi::ft:lsa(lirf Price-fixing in  Modelling  Services, (,f(bv..)[()(;{’l)[;;r/‘ 0;3"
k(;“},N(ln:t:'mber 2011) at para 45; Bid Rigging by Mufor Leha‘f: L;{:; ‘3). o
J”’I;bli(' Auctions of Motor Vr*hir‘!,;n: (5(8 5003{[ O%jfhljgm'(i? jI’\:[a;h(‘[;ﬁ;” ;U -

ara 70 and Infringement of the .rr.'n:;v.r_fn E ohibiti iciecipeids fo
2:11;;)[\) of Ball and Roller Bearings CCS 700/002/11 (27 May 2014)
para 96.
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(b) whether an undertaking has substantial market power

amounting to a dominant position in a market under the
section 47 prohibition;"” and
(¢) whether mergers that have resulted, or may be expected (g

result, in a substantial lessening of competition in a market under the
section 54 prohibition.

Market definition can also help provide information that allows an
investigation to be closed at an early stage. In cases where it is
apparent that an activity is unlikely to have an appreciable adverse
effect on competition or where undertakings or merged entities will
not possess substantial market power, the CCS may be able to dismiss

the case quickly without the need to undertake a formal investigation.
In particular:

(a) For analysis under the section 34 prohibition, where an
agreement involves undertakings, whose combined share of the
relevant market is low,” the agreement is unlikely to raise
competition concerns unless it involves price-fixing, market
sharing, bid-rigging or output limitation activities (which are
considered by the CCS to always have an appreciable adverse
effect on competition regardless of the relevant market shares);

(b) For investigations relating to the section 47 prohibition,
undertakings with low market shares will usually not possess
market power individually;” hence, the investigation of an
individual undertaking whose market share is low can be
concluded at an early stage unless other overriding factére
indicate otherwise that market dominance is present.

(c) For review under the section 54 prohibition, where MEFOETS or
anticipated mergers result in a combined market shaxe that is
below the thresholds as set out by the CCS,"” the_merger or
anticipated merger is unlikely to raise competitictin£oncerns.

12 See Abuse of a Dominant Position by SISTIC.com Pte Lid CCS/600/008/07
(4 June 2010) at para 5.1.3.

13 For the Competition Commission of Singapore’s (“CCS’s”) guidance
on when an agreement will generally have no appreciable adverse

effect on competition, see the CCS Guidelines on the Section 34
Prohibition (June 2007) at para 2.19.

14 For CCS’s view as to what level of market share is likely to indicate that
an undertaking is dominant in a relevant market, see the CCS
Guidelines on the Section 47 Prohibition (June 2007) at para 3.8.

15

For CCS’s guidance on when competition concerns are unlikely to arise
in a merger situation, see the CCS Guidelines on the Substantive
Assessment of Mergers (June 2007) at para 5.15.
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. Iy, defining the market is important to thebidem.iﬁcauon 9f t“};le
- over for the purpose of calculating financial penalties.
L mr(r:llerin the relevant market definition, there are th.ree

. Cons-lmd re%ated observations that should be raised at this point.
imp()ljtalfftl‘ ortant to recognise that market definition is not an end-
Fiﬁ't, e 1¥]1p CCS Guidelines on the Substantive Assessment of
5 1tsel_f.n - 1tSs ;hja[ “(i]t is important to emphasize that .market
E St’j‘. 1l1m: an end in itself. It is a framework for an'ftlysmg the
d?ﬁmtl(l'ﬂ 1 eti-Live pressures faced by the merged entity”.” Simlla{'ly,
dECCtIzO(l:;]fIéce of Fair Trading Market Definition guidelines (w_hlcl;
::; :gnce bﬁ'el-l adopted by UK Competition and Markets Authority)

2

19
states that:

L ; B L. o -
Market definition is not an end in itself but a key. step in édenu{y?}i,;ie
cbmpetitive constraints acting on a supplier of a given pi o 1u§_tqor se .
Market definition provides a framework for competition analysts.

Secondly, it.is not always easy to define the bounda'rlt-;sfolfl ma;tl;etisnltz
ractice@ne transactions in the economy do not always' all ne ‘ym ©
ap,ser'-es of discrete and easily observable mal:ket‘;. It 15'_110'( aL s.lﬁlsp‘:)f
mechanical process but requires the bal‘ancmg of val-lous 7£Dt o
ovidence and the exercise of judgment. Lonsequently, 1;. r?my ot e
iyossible to identify the precise boundaries of the particular m}s)lz ; l.Z_
is important to appreciate that the borders of a market Ela;ymt £ ﬂfz
and therefore it would be erroneous (o take the appro:?@ by
products “inside the market definition” are full subsFlglttis or ach
other while the products “outside the market deﬁmt](l)]n exe;z o
competitive force.” It is more importz-m[ to f(I)CLlS onlt (; agg ,gthe
effects of the full range of economic subsutuj[cls w1eL1eT“ in e
market definition or in other parts of the competition analysis, rat

i 1 ice-fixi i i Services CCS 500/002/09
ter alia, Price-fixing in Mr)del.lmg :
& ?‘S:,N;Zember 2011) at para 45; Bid Rigging by (:’)\/Ia(;g iﬁhtrb;l Térgiigr; :i
blic Auctions of Motor Vehicles CCS 500/003/1 (28 March 201:
P'l:f")zilr;(;)\lz:l;‘?lnifr%ingemmz of the Section 34 Prohibition in Relation [;fo t:.f'
g;tj)ply of Ball ‘and Roller Bearings CCS 700/002/11 (27 May 2014)
- ra 96. ‘ .
17 ‘EJ[Cp;[Gduidelines on the Substantive Assessment of Mergers (June 2007)
e i k over many of the
-~ Competition and Markets Au;l101_;ty too B
A }ItTncctio?ls gf the UK Office of Fair Trading and the UK Competition
3 ission on 1 April 2014. '
19 (I}(;?:::llSSlIc;}mgdom,P Office of Fair Trading, Market in??,r;wln.
Understanding Competition Law (OFT 403) (Decemb;r 2”()04) at hpara Lhe
20 John Vickers, “Competition Economics an.d Policy _speec ?)nf e
occasion of the launch of the new social sciences building at dx ofr;/
University (3 October 2002) at p 12 <http://www.oft.gov.uk/ shared_o
speeches/spe0702.pdf> (accessed September 2014).
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——

than to be overly concerned with classifications. In this regard, to th

extent that a particular market definition might encapsula_te pmduc:@;
that are imperfect substitutes, or might exclude some products thag
are substitutable to some extent, it is important that such matters are
appropriately considered during the substantive competition
assessments.

Thirdly, there may be occasions where it is not be necessary to
def:mfa- the market precisely. For example, precision in market
deflnlt_l(?ljl may not be necessary should investigations reveal that
comp-e.tmon concerns are unlikely to arise irrespective of the market
definiton. According to the CCS, it may not be necessary to define
the market uniquely where there is strong evidence that the relevant
market is one of a few plausible market definitions, and the
assessment on the state of competition is shown to be largel
unaffected whichever market definition is adopted. 1

This approach is reflected in the assessment by the CCS of the
relev'fant market in several notified mergers that have been cleared
For instance, in the anticipated joint venture between Intel and‘
STMicroelectronics NV," while the CCS was of the view that it was
more likely that separate product markets existed for NOR and
NAND (which are two major architectures of flash memory in the
market), it considered that a precise market definition was not
necessary as the merger was unlikely to lead to competition concerns
under any of the alternative product market definitions.” Similarly, in
the merger of Labroy Marine Ltd and Dubai Drydocks World LL‘C 4
the CCS examined whether ship repair and conversion should foria
separate relevant product market from shipbuilding. The CCS firther
examined whether the market for shipbuilding could be¢~Surther
s?gmemed according to the size and type of vessel. As il was of the
view that competition concerns would not arise even f the narrower
market definitions were adopted, the CCS decidéd hat a precise
market definition was not necessary in that case.” In the context of
assessing the acquisition by Seagate Technology plc of certain assets

21 Notification for Decision: Anticipated Joint Venture between Intel Corp and
S'TTMicmelertroniﬂs NV CCS 400/004/07 (2 October 2007). |

22 @ot‘zﬁrrﬂtion Jor Decision: Anticipated Joint Venture between Intel Corp and
.ST(};/[;%meledmm'cs NV CCS 400/004/07 (2 October 2007) at paras. Ié
an :

25 Notification for Decision: Anticipated Merger of Labroy Marine Lid i
Drydocks World LLC CCS 400/1())08/077% Dé];embé');' 2007). o Db

24 Notification for Decision: Anticipated Merger of Labroy Marine Ltd and Dubai
Drydocks World LLC CCS 400/008/07 (6 December 2007) at para 11, l
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of the hard disk drive business of Samsung Electronics Co Ltd,” the

CS also stated that:™
_. the exact scope of the relevant product market for HDDs can be left
;:ypen for the purposes of this decision: as the Transzllctiun does not raise
competition CONCENS under any of the alternative product market
definitions.
Distinct market definitions may also not be necessary when
establishing infringement decisions against agreements and/or
concerted practices that are deemed to appreciably prevent, restrict
or distort competition, that is, price fixing, bid rigging, market
sharing or output limitations. This approach was taken by the CCS in
its notice of infringement against six pest control operators in
Singapore for collusive tendering.” The CCS notes in its decision that
a similar position was taken by the UK Competition Appeal Tribunal
in Argos Ltd 0°Qffice of Fair Trading,” in which it was held:"
In our{iuyigment, it follows that in Chapter I cases involving price-fixing, it
would e inappropriate for the OFT to be required to establish the
levant market with the same rigour as would be expected in a case
ibvolving the Chapter II prohibition. In a case such as the present,
definition of the relevant product market is not intrinsic to the
determination of liability, as it is in a Chapter II case. In our judgment, it
would be disproportionate to require the OFT to devote resources to a
detailed market analysis, where the only issue is the penalty ... In our view,
it is sufficient for the OFT to show that it had a reasonable basis for
identifying a certain product market for the purposes of Step 1 of its
calculation.

Although the CCS did not see the need to define a distinct market to
establish an infringement of the section 34 prohibition by the pest
control operators, it noted that the exercise of defining the relevant
product and geographical market provides the starting point for the
purpose of assessing the appropriate level of penalties, and this
approach is reflected within the CCS Guidelines on the Appropriate
Amount of Penalty.”

95 Notification for Decision: Proposed Acquisition by Seagate Technology ple of
Certain Assets of the Hard Disk Drive Business of Samsung Electronics Co Lid
CCS 400/003/11 (29 November 2011).

26 Notification for Decision: Propesed Acquisition by Seagate Technology ple of
Certain Assets of the Hard Disk Drive Business of Samsung Electronics Co Ltd
CCS 400/003/11 (29 November 2011) at para 25.

97 Collusive Tendering (Bid-rigging) for Termite Treatment/Control Services by
Certain Pest Control Operators in Singapore CCS 600/ 008/06 (9 January
2008) at para 66.

28  [2005] CAT 13.

29 Argos Ltd v Office of Fair Trading [2005] CAT 13 at [178] and [179].

30  CCS Guidelines on the Appropriate Amount of Penalty (June 2007)
at para 2.1.
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B. BASIC PRINCIPLES OF MARKET DEFINITION

1. The hypothetical monopolist test

The hypothetical monopolist test (“HMT”),” which is a conceptuga]

approach used by many competition authorities around the world, i

similarly employed by the CCS to define the relevant markets. Ip
essence, the HMT seeks to establish the relevant market by including
in the market all the products (and their sellers) that constrain the
exercise of market power by a hypothetical monopolist over the
products and regions of interest.

The HMT begins by trying to identify all the products that buyers
regard as reasonable substitutes for the focal product, that is, the
product under investigation. Once these substitute products have
been identified, it will allow all the undertakings that could
potentially supply the focal product and substitutes also to be
identified. These are the competitors that actually constrain the
exercise of market power. The market definition process also includes
a geographical dimension.

A relevant market is the smallest product group (and geographical
area) over which a hypothetical monopolist controlling that product
group (in that area) could profitably” sustain “supra competitive”
prices, that is, prices that are at least a small but significant amount
above competitive levels. Once identified, that product group (and
area) usually comprises the relevant market for competition. jaw
purposes. If a hypothetical monopolist could not profitably siistain
supra competitive prices over that product group, then it weuld be
too narrow to be the relevant market. In other words, ‘the HMT
defines the relevant market as the smallest set of prodiigts (over the
relevant area) that is worth monopolising.

31 This test is also known as the “SSNIP test” (Small but Significant and
Non-transitory Increase in Price test) or the “5-10% test”. The test has
its origins in the US antitrust system.

32

There is no clear consensus across Jurisdictions as to whether the
hypothetical monopolist would find it merely profitable to implement
the 5% or 10% increase in price or whether it would actually maximise
his profits by doing so. The two approaches may lead to different
outcomes in the market definition process. Simon Bishop & Mike
Walker, The Economics of EC Competition Law: Concepts, Applications and
Measurement (Sweet & Maxwell, 2nd Ed, 2002) at p 87.
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- Steps to applying the hypothetical monopolist test
2

‘mplies, the HMT is a thought experiment im‘olwng a
B Fl'flo ;)list of a good or service (or a bundle of goods or
,hypoﬂleﬂcéi]’ff a garticular area. The HMT questions whether the
e 'WII 11mono;:»culist could profitably impose a small b"ut
hypothetlca. rease in price on the good or service or bundle in
:Signif?cantlflngle answer is no, then the good or service or bundle
_quesnorl.

s - 1 as the
? od is too narrow in competition terms to be defined
tested 1L

relevant market.

(a) The general approach

. : : -
-« MT is an iterative process which begins w1Fh a naf‘rgl
E . n of the product and geographical market (which uwan? y
deﬁﬂltfoes {i="Socal product and the area in which the focal p;oc _uci

1S Ot s ) : e
mm'prrentn‘> sold). The question of whether the hypotheti
| ; i igni n-
. acln Glist could profitably impose a small but-mgmﬁcant r_1];)1e
mOIl.tT'?J ‘Price increase is then asked. This would either be poiiSlb .
‘::“ - . a
s t rryof'nablﬁ" that is, such a price increase would be defeatec ty
50 : ; mers ' ‘ e T
Olllﬂ:lCieI;lﬂy large number of buyers switching awaylto Cloflsfugfuul icé
: i ical area.” ep
i tside the geographical area :
uying products from ou
?rcll?eayslegwl':’ould not be profitable, then the next best. subs;ltt;:e
; s .
?roduct is added to the hypothetical monopolist's portfolio an
estion is asked again. - .
quThis process is repeated. Most products are likely to 1<1:122fedstevetllaL
i i ts are added to the
i he order with which produc
substitutes. However, t e e i
- bei idered under the HMT is imp - Eacl
relevant market being consi orant ach
i i i i duced to the relevant ;

e a product is being intro ant. | .
'nr;n ortagt to ensure that it is the “next closest substitute” and not just
l Q - e
an'fz) substitute, that is, the product that exerts the -greatfltst éomp;}tll.t;\’is
pressure on the focal product or the area under mves%iatlon. ) |t .

i g e market I
i the outcome of the HM
to prevent distorting _ : parte o
iterati i i oint is reached where a sn
iteratively widened until the p ! ' . he
signiﬁcazt non-transitory increase in price would be pr(f)itablesf‘clro le
i ist (as insufficient number of buyer
hypothetical monopolist (as an inst : s
smyrﬁch to other products or switch to buying procliucts from e
areas so as to defeat the price increase). The test is now comp(ami
and the relevant market comprises the smallest set of substitutes

33 In carrying out the test, the assumption ’15. thzllll1 .. tt}lviogl)rénc;gl;tzciﬁ

monopolist is not subject to economic 1‘¢E:g'ul¢1tlor:i td e o e
pricing behaviour and that the prices of pro u_cs IS B
hypothetical monopolist's control are held cons

competitive levels.
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TFEU"), formerly Article 81 of the Treaty Establishing the Europmﬁ
Community. Courts and competition authorities in the UK are
required, for the most part, to interpret the UK Competition Act
consistently with the principles of the TFEU and the jurisprudence on
Article 101 TFEU of the Court of Justice (“Co]”) and the Generg]
Court (“GC”) (formerly known as the European Court of Justice and
the Court of First Instance respectively); this jurisprudence dates back
more than 50 years.’ For this reason, the text below will refer not on}
to judgments of the Competition Appeal Board and to decisions of
the CCS and its guidelines but also, where appropriate, to relevang
Jjurisprudence of the CoJ and the GC and the courts of the UK, and to
decisions of the European Commission and the UK competition
authorities that may be of assistance in understanding how the
Singapore legislation may be interpreted; references will also be made
to passages in relevant textbooks on European Union (“EU”) and UK
law." The jurisprudence of the EU and UK is not binding in
Singapore (nor is that of the US); nevertheless, given the extensive
experience of competition law in those three jurisdictions dating
back, in the case of the US, to the Sherman Antitrust Act® (“Sherman
Act”) of 1890 and, in the case of the EU, to the Treaty Establishing
the European Economic Community of 1957, it is natural that the
large body of case law that has accumulated over many years will, at
least, have an influence in Singapore. In SISTIC.com Pte Lid v
Competition Commission of Singaporé' the Competition Appeal Board
upheld a decision of the CCS that SISTIC.com Pte Ltd had abused\a
dominant position contrary to section 47 by entering into valisus
exclusive agreements in relation to the provision of ticketing §evices
in Singapore, but reduced the penalty imposed by the\E&S from
S$$989,000 to $$769,000.” In the part of its judgment dealing with
abuse, various European precedents were cited to_the Competition
Appeal Board: it stated that:"

6 For a discussion on this point, see Richard Whish & David Bailey
Competition Law (Oxford University Press, 7th Ed, 2012) ch 9
at pp 369-374.
7 In particular reference will be made to Richard Whish & David Bailey,
Competition Law (Oxford University Press, 7th Ed, 2012); Bellamy & Child:
European Union Law of Competition (Vivien Rose & David Bailey eds)
(Oxford University Press, 7th Ed, 2013); and Faull & Nikpay: The EU
Law of Competition (Jonathan Faull & Ali Nikpay eds) (US: Oxford
University Press, 3rd Ed, 2014)
15 USC (US) §§ 1-7 (1890).
Appeal No 1 of 2010.
0 SISTIC.com Pte Ltd v Compeiition Commission of Singapore (Appeal No 1 of
2010).

11 SISTIC.com Pte Lid v Competition Commission of Singapore (Appeal No 1 of
2010) at [289].
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g 5 fully acrees with the CCS that the decisions of the
g []?Ea(l“iu]ﬁ:[ﬁ?cou?pe,tj'm'on law are highly pct‘stla§i»'e on the legal 1895
i buse of dominance cases under section 47 n\)i the .ﬂ‘tct. The 53(38
ik 47 is modelled on section 18 of the UK Competition Acg IE_).
sec'tl-?]qn turn is modelled on Article 102 of the Treaty on the Funcuom'ng
o lE.u.ropcan Union (formerly, Article 82 of the EC Treaty). Having
ok m—fj o the decisions of the EU/UK courts cited by the CCS, the Bo_a‘rd
re?;éctflullv adopts the test laid down by these courts [on exclusivity
re! y

agreements].

There is no reason to suppose that t_he J}ppeal Board WOL.ll-d mf\eti
different approach in relation to section .%4- of the Compcnﬂc?n - c

ared to its approach in respect of section 47._Frequent .CI-[aLl(‘)nS.
Con};% and UK precedents are and will be found in the decisions of
(t)]fe ccS and judgments of the Competition Appeal Board
tesief(;z‘;fliyr;lpormnt introductory point tolmake _about the sectllvon 3%
prohibitiox iuthe Competition Act is that it applies only to ho{;fomi
agreements, that is to say agreements between undertakmg; that il}l] €
actual bi potential competitors at the same level 011; tra <?d1n 1;
m@sket. Paragraph 8 of the Third Sche.dule to the Act‘ plr-ow. ctsot :a
the prohibition does not apply- to vertical .agreeme{};s, that 115\.31.; 0);
agreements between undertakings operating at di erelflt 'el o
trade. This is discussed in detail belo‘jv in the context of exclusio :
from the section 34 prohibition.” Vertical agreements 111ay,-l}ow-?vel,
violate section 47 of the Act when entered into by a firm in a
dominant position.

B. PLAN OF THIS CHAPTER

The plan of this chapter is as tollows. _The. chapter vyill: examllnf': tkhe
section 34 prohibition in detail, c01'151dir1r‘1g what is l:l:lf.‘?[lt Dy ! ecyl
expressions in it such as "undertaiu_ng:s s 'agreem(?nts 3 cc?nce.l.e

practices” and the concept of_rcstrlc‘nng, preventing or (?lstclnuilg
competition by object or effect;” explain th(? many e)((‘:lusmns t,h_at t:;z
Competition Act contains from the gppllcauon“ of the section 4
prohibition; describe the process of so-called “block exe'mpunnr
from the pr(:)hibil.ion;17 discuss the process whereby unde.rtakmg;m?})
request the CCS to examine an agreement and to provide guidance

12 Cap 50B, 2006 Rev Ed.
13 Cap 50B, 2006 Rev Ed.
14 See paras 03.123-03.152 below.
15 See paras 03.007-03.122 below.
16 See paras 03.123-03.152 below.
17 See paras 03.153-03.156 below.
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and/or a decision on th icati .
. how the prohibition ha be aPPI'C?l_UOH. of the.Act to it;' and look g¢ The application of the section 34 prohibition in practice will be  03.008
s been applied in practice to date."” eonsidﬁred in the final section of this chapter.
" The text of section 34 of the Competition Act” reads as follows: 03.009
C.  PROHIBITION OF ANTI-COMPETITIVE AGREEMENTS Agreements, elc, preventing, restricting or distorting competition
03.007 Section 34 of the C iti 2 o Subiect to section 35, agreements between undertakings
i : e Competition Act : ; - ! 84.—(1) >ubjec » 28 &%
agreements: this is refgrred t . }pr?hlbt-ts Certa a'rfufcompeﬁti\fe decisions by associations of undertakings or conceried practices
| i eapoguiyipl 0 as the “section 34 prohibition”." The which have as their object or effect the prevention, restriction or
H ' promuon came into force on 1 January 2006;* the Ccg distortion of competition within Singapore are prohibited unless
| will not impose a penalty in relation to any agreement entered intg they are exempt in accordance with the provisions of this Part.
] before 31 July 2005 for a transitional period of six month . (2) For the purposes of subsection (1), agreements, decisions or
| 1 January 2006 up to 30 June 2006 provided that th — nrhs feo concerted practices may, in particular, have the object or effect of
agreement ended prior to 30 Jun]:e) 2006 What : ehaml'competitivts preventing, restricting or distorting competition within Singapore if
: . ere the infringe they—
continued after 30 June 2006 i gement ¥
penalties may be cal :
from 1 January 2006.” Section 35 Srovides );Or C(; ! E;lilijatedIrcm'd apglled (@) directly or indirectly fix purchase or selling prices or any other
the prohibition in s . ; ‘exc usions from trading conditions;
- }lreaﬁon " section 3:1. Sections 36 to 41 contain provisions for (b) (Tmit or control production, markets, technical development
e . so~call.ef:1 block exemptions” from the section 34 or investment;
prohi 1t_1'0r1. The provisions on exclusions, block exemptions and (3.) " share markets or sources of supply;
notification for guidance and/or a decision will be explained below,* () apply dissimilar cpnditions to quiv.alem transactions with
. Chapter 6 will consider the provisions in the Act on i e other trading parties, thereby placing them at a competitive
enforcement and pri : investgadon, disadvantage; or
J explaingd, in its d private actions for damages. The CCS has (¢) make the conclusion of contracts subject to acceptance by the
- ; ecision in Collusive Tendering (Bid-rigging) for Termite other parties of supplementary obligations which, by their
| :rea ment/Control Services by Certain Pest Control Operators in Sin apmgﬁ nature or according to commercial usage, have no connection
( j;eﬁ Control Services”), that it bears the burden of Prﬂ\ﬁig O with the subject of such contracts.
infrin : i 5 an
P gtehmen‘t.of the section 34 prohibition, the standard of proaof (3) Any provision of any agreement or any decision which is prohibited
g the 'c1v11 standard, that is to say the balance of probabilitiés; by subsection (1) shall be void on or after Ist January 2006 to the
I however, given the seriousness of the consequences of being foutd > eatenit that it infringes that subsection,
| have infringed the prohibition, the quali d wei I o (4) Unless the context otherwise requires, a provision of this Act which
mugh e Ssalfclontls s 5 N ffI ty and weight of the évdence is expressed to apply to, or in relation to, an agreement shall be read
infringement® y g efore the CCS can ettablish an as applying, with the necessary modifications, equally to, or in
’ relation to, adecision by an association of undertakings or a
concerted practice.
(5) Subsection (1) shall apply to agreements, decisions and concerted
ig gee paras 03.157-03.164 below. practices implemented before, on or after 1st January 2006.
ee paras 03.165-03.204 below. . .
\ 20 Cap 50B, 2006 Rev Ed. oo A number of features of section 34 require explanation. 03.010
| gé Competft_ion Act (Cap 50B, 2006 Rev Ed) s 2(1).
‘ 23 gﬂmpfl?m"g\ct (Gap 50B, 2006 Rev Ed) s 34(5).
o e Competition (Transitional Provision ;
.' T " s for Secti
| gfoblbluon} Regulations (Cap 50B, Rg 4, 2006 Rev Ed) e:ngn&?;i
'.‘ “gnounc?x‘nent by Lhe CCS on transitional arrangements (CCS
|I angm{f:uzn Cormlmssnon Consults on the Transitional Arrangemem_;
| ppropriate  Amount ” ,
, <t/ et o g unt of Penalty” (17 August 2005) at
‘ 4 giszﬁas )03. 1§3-03.152 (exclusions), paras 03.153-03.156 (block
ons) an ; 2 : i
25  CCS 600/008/06 ?33;;?1?;}1308;164 (guidance and decisions) below. 2008) at paras 63-64; see similarly Price Fixing in Bus Services from
w 26 Collusive Tendering (Bid-rigei L . Singapore to Malaysia  and Southern  Thailand CCS 500/003/08
| Certain Pest Crmtmgl (O;yerztgog:snﬂ j;o:n ‘:zm;nrmcggaémem/(‘”mml Seruvices by (3 November 2009) at paras 79-81 and several subsequent decisions.
| Swngapore 00/008/06 (9 January 27 Cap 50B, 2006 Rev Ed.
(cont’d on the next page)
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1. Undertakings™

The section 34 ibition : i
s noabini ond 5 decisons by assoarinl
practices e tany o decisions by associaii )
;;ﬁggirﬁ; f(')l;hf('1 term. .‘unclerltaking“ is therefti)re 0‘;‘1’:::.
e e etermining whl‘cl? legal entities fall within .
urtsdictions ]Ef:opie of- the pr(_)lnl)mml. For example an agreem
not would not%i :;12;?11LE§[SSCEI(;1:12£ er'takmgl pp——"
! : o 34, since the agreeme d
IC (())ltlsli);; llb;hg?rlzeu;dertz.aifln.gs; similarly, a decision ogf an a_sIsl(Ec‘;:)ul
p—— ShOlﬁd icnm;zles that are not undertakings would not '
e e und:; ta , ed that even where an agreement is entere&i
il e undermij ings or where.'.la decision is made by ap
oo e o ngs, other provisions of the Competition Aé't:
T e e s o o Sl
aeities . statutory body, to agreem
- :;:gadi?;?:te ord ;elwmes that are subject to cogmpeti':ir:;
e i nm: tors . ¥ a'reglfl.aton_/ authority in Singapore other
e "fhe o alrlc_)us dCFlVlllf.‘S specified in the Third Schedule
O the At The o El B.Ll?’f.'. efieFt Qf t!"}ese provisions is to exclude a
P 47)0 aﬁtllzlty within Singapore from the section 34
o }())rlo ibition. A.separatr: point is that legal entities
i 1:})3 I:dt(‘ group will sometimes be treated as a single
et Lotween tll;ious legal consequences, including that an
g ; . em would not be subjec i is i
el ject to section 34: this is
In Infringe ' Secti
o T?(]z;gg;zzzznofs:ge ber.tlwn 34 Pmiziﬂition in Relation to the Friceof
Sm{_mpwe ne Bamm:’) g}aﬁom ‘and Batam’ (“Price of Ferry Tickets\between
gl ;)thq°d eh(.j(‘S concluded that an act of an\emyployee
. fa; l; ls;l or her authority, remains that of ar;
e DREE 1 al't -e act Yvas unauthorised o¢ wlira vires does
conclusion the lg(*:‘ln‘dt.‘rmkmg with a defence:¥(iw reaching  this
conaion | C 1e_llcd on F:U .and UK case law,"and in particular
glish Court of Appeal’s judgment in Safeway Stores Ltd v

28  See Richar is i i
Przss ; Llliu lf:ld\/\ggs]l; &' David Bailey, Competition Law (Oxford University
of (_‘”.m e » 2ul .) at pp 83-99; Bellamy & Child: European Union 1 ’
]),-C;S ’fﬂz Em ‘SVI\’lell Rose & David Bailey eds) (Oxford U“’. ety
Lm;, o)r 8 d, TQ13) at paras 2.003-2.031; and Faull & Nii.‘f}rr'v'm;ferbé%
U 0 of ompetition (Jonathan Faull & Ali Nikpay eds) .U 4 0"

b Jniversity Press, Srd Ed, 2014) at paras 3.23-3.73 y o) J87 Gt

;3 %ee paras 03.123-03.151 below. o

; ) See paras 03.028-03.036 below.

3; %(b 500/006/09 (18 July 2012).
[:i{rlﬂ::ﬁw;w:{ of Hw Section 34 Prohibition in Relation to the Price of Ferry
i etween Singapore and Batam CCS 500/006/09 i
at paras 38-43, + Halsl S0

Anti-competitive Agreements

# (“Safeway Stores™). Safeway Stores was also cited with approval
Appeal Board in one of the appeals in Price-fixing
% Bees Work Casting Pte Lid v Competition Commission

i the Competition
in Modelling, Services,
# smgapom.j"

(a) Basic meaning of “undertaking”

gection 2 of the Competition Act” provides that:

n individual, a body corporate, an

other entity, capable of carr%fing
2 A

ctaking’ means any persot., being a
ds™ or services.”

“qunde /
unincm'porated hody of persons or any
on commercial or economic activities relating to goo

o 2.9 of the Secton 34 Guidelines indicate how the
ret the term under aking. Paragraph 2.5 provides
f legal entity that might qualify as
s operating as sole
tly with the

Paragraphs 2.5t
cCS will interp
examples of the types ©
undertakings including, for example, individual
proprietors. ",unpanies. firms and co—opcratives: consisten
position JGder EU and UK law the CCS says that non-profitmaking
orgati;ariuns may be undertakings, and that the legal and ownership
staus ¥nd the way in which an entity is financed are irrelevant factors.
‘the Co] in Hofner and Elser v Macrotron GmbH® held that:”

every engty engaged in an

of an undertaking encompasses
f the entity and the way in

... the concept
economic activity regardless of the legal status o

which itis financed.

(b) Need for “functional approach” to undertaking term

9.6 of the Section 34 Guidelines
hether an entity is capable

states that the key
of engaging in, or is
¢ economic activity. It then makes an
entity may €engage in commercial or
me of its functions but not
ased on well-established EU

Paragraph
consideration 1s W
engaged in, commercial 0
important point: that an
economic activities when performing soO
when performing others. This is clearly b

R e
33 [20101] EWCA CGiv 1472.

34 CCS 500/002/09 (23 November 201 L)
35  Appeal No 2 of 2012 at [151] and [154].

a6  Cap H0B, 92006 Rev Ed.
37 Note thats 2 of the Competition Act (Cap 50B, 2006 Rev Ed) provides

2 definition of “goods” to include buildings and other structures; ships,
aircraft and hovercraft; gas and electricity; and choses in action.

38 Note thats 2 of the Competition Act (Cap 50B, 92006 Rev Ed) provides
a definition of service to mean a service of any description whether
industrial, trade, professional or otherwise.

39  Case C-41/90; [1991] ECR 1-1979.

40 Hifner and Elser v Macrotron GmbH Case -41/90; [1991] ECR 1-1979
at [21].
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CHAPTER 4
Abuse of a Dominant Position

By Richard Whish

A. INTRODUCTION

The provisicusof the Competition Act' dealing with the abuse of a
dominan( Yosition are contained in Division 3 of Part III, in
sectionsd? to 53. The Competition Commission of Singapore
(*G4S)) has published the following guidelines of interest to the
dpblication of these provisions:”

(a) Guidelines on the Major Provisions;

(b) Guidelines on the Section 47 Prohibition  (“Section 47
Guidelines”);

(¢) Guidelines on the Treatment of Intellectual Property Rights;
and

(d) Guidelines on Market Definition.

The CCS has also published a less technical document for consumers
and the business community as opposed to the legal profession,
A Practical Guide to the Competition Act, Promoting Healthy Competitive
Markets — A Guide to the Competition Act. Where appropriate, the text
that follows will refer to relevant paragraphs in the guidelines of the
CCS, although it should be understood that they are not a substitute
for the Act itself or for any relevant regulations and orders made
thereunder.’

As in the case of the section 34 prohibition, the section 47
prohibition is closely modelled upon the UK Competition Act 1998,'
and in particular the so-called “Chapter II prohibition”, which in turn

1 Cap 50B, 2006 Rev Ed.

2 Available at <https://www.ccs.gov.sg>.

3 See s 61(4) of the Competition Act (Cap 50B, 2006 Rev Ed) and the
Competition Commission of Singapore (“CCS") Guidelines on the
Section 47 Prohibition (June 2007) at para 1.4.

4 c4l.
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is based on Article 102 of the Treaty on the Functioning of {pa
European Union” (“Article 102 TFEU”), formerly Article 82 of the
Treaty Establishing the European Community. Reference will
made in this chapter to relevant jurisprudence of the Court of Just
(“Co]”) and the General Court (“GC") (formerly known a5
European Court of Justice and the Court of First Instan
respectively), and to the decisional practice of the Europe
Commission; where appropriate judgments and decisions of the
competition authorities will also be referred to, along with relevang
textbooks on European Union (“EU”) and UK law." As noted jn
chapter 3, in SISTIC.com Pte Ltd v Competition Commission of Singapo 7
("SISTIC v CCS”) the Competition Appeal Board agreed with the CC§
that the decisions of the EU/UK Courts on competition law are
highly persuasive on the legal test for abuse of dominance cases
under section 47 of the Competition Act." Given that section 47 ig
modelled on section 18 of the UK Competition Act 1998, which in
turn is modelled on Article 102 TFEU, the Board said that it Was
content to adopt the test laid down by those courts on exclusivity
agreements, which were in issue in that case.

Readers should also be aware that, in December 2008, the
European Commission published “Guidance on the Commission’s.
Enforcement Priorities in Applying Article [102 of the TFEU] to
Abusive  Exclusionary Conduct by Dominant Undertakings™
(“Guidance on Article 102 Enforcement Priorities”) in which it
explained how it intends to select cases for investigation under
Article 102: in particular, the Commission’s Guidance indicates that it
will proceed against the unilateral behaviour of a dominant firri enly
where it appears likely that the behaviour in question would\b= likely
to have an adverse effect on consumers, for example by leading to
higher prices. The Guidance, which does not purporxierestate the
law of Article 102 TFEU but to explain  the\\Mlommission’s
enforcement priorities, is an attempt to respond to the criticism that
Article 102 has, in the past, been applied in too formalistic or

5 Signed 25 March 1957; effective 1 January 1958; amended 1 December
2009.

6 In particular, reference will be made to Richard Whish & David Bailey,
Competition Law (Oxford University Press, 7th Ed, 2012); Bellamy &
Child:  European Union Law of Competition (Vivien Rose & David
Bailey eds) (Oxford University Press, 7th Ed, 2013); and Faull &
Nikpay: The EU Law of Competition (Jonathan Faull & Ali Nikpay eds)
(Oxford University Press, 3rd Ed, 2014). "

7 Appeal No 1 of 2010, |

8 Cap 50B, 2006 Rev Ed. SISTIC.com Pte Ltd v Competition Commission of |
Singapore (Appeal No 1 of 2010) at [287].

9 [2009] O] C45/02.
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sufficient consideration being given to thef
duct in question. A shorthanc_l ‘way (?
dicates that the Commission will

future take a “more economic appro::ch ) :21 é:lsem t;r(xifotrltlzztrnlelé
owever, it is important o : .

le 1(;22;):—:116 Co] and GC is unaffected by the f}l{ldz}?(,‘;:. 1;1

1e Competition Appeal Board was invite 1 t(})f

) to adopt the “moder-n approac 11

£ Article 102 suggested in the Gu1dar1c.e, but the

¢ was content to follow the established case-

gtic a manner, with in
effects of the con in
ibing the Guidance is that it in

the enforcement O .
Board determined that 1 3
law of the EU and UK courts.

PLAN OF THIS CHAPTER

i t of

lan of. (s chapter is as follows. After seti;lmg out th(? tf:x o
ol 47,08 the Competition Act;” it will examine the rnf:amrtl.%j

i i : ition” i i b etition

£ ‘esiion “dominant position” in section 47 of- the Comp t

e Catn f behaviour may be considered to amoun

1% = s 0O ‘
ot explain what type : de S
ol -bkuse of a dominant position;” set out the varous exclusu;r]l
o th ns from the section 47 prohibition; look at the

et contai : '
Pc e 2 cation to the CCS for guidance and/or a

isi on notifi : & °
Pr0“510n5; i i application of the section
del:isimrl;l and briefly _consuier the app

% . 1
ohibition in practice. ‘ o o
1 This chapter does not discuss the term “undertaking” in sec

il Sui li S
of the Act SiIlCC, as paragraph 26 of El:lC SCCUO‘H 47 (}Ulde [l.iel&
explail:s it has the same meaning as in secuon 34 this was ¢ ()vele(l 1

»

chapter 3.”

B.

10 See para 04.035 below.

11 See para 04.007 below.

12 See paras 04.008-04.031 below.
13  See paras 04.0%2-04.066 below.
14  See paras 04.067-04.068 below.
15  See para 04,069 b(;low.

16  See paras 04.070-04.072 below.
17  See ch 3, paras 0%.011-03.036.
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C. TEXT OF SECTION 47 OF THE COMPETITION ACT

The text of section 47 of the (Iompel;ition Act™

reads as folloys:
Abuse of dominant position

47. —(1) Subject to section 48, any conduct on the part of one gp
undertakings which amounts to the abuse of a dominant Position
market in Singapore is prohibited.

(2)  For the purposes of subsection
constitute such an abuse if it consi

(a) predatory behaviour towards competitors;

(b) limiting production, markets or
prejudice of consumers;

(e)  applying dissimilar conditi
other trading parties
disadvantage; or

(d) making the conclusion of contr;
the other parties of supplementary obligations which, by th

hature or according to commercial usage, have no connection
with the subject of the contracts.

(1), conduct may,

in partj
Sts in—

ons to equivalent lransactiong
» thereby placing them at a compe

(3) In this section, ‘dominant position’

means a dominant position
within Singapore or elsewhere.

D. MEANING OF “DOMINANT POSITION""
The section 47 prohibition applies only where
dominant position or two or more undert

dominant™ When deciding whether there
collective dominant position

one undertaking has a
akings are collectively
is a dominantedr a
» 1t is necessary first to determing the
scope of the relevant product and geographic markets. The brocess of
market definition was explained in chapter 2 of this beok} including
the “hypothetical monopolist test™” that chapter, a8 considered
n defining relevari(niikets including
y", whereby the size of the market may
— to the advantage of a dominant firm — if the

st test is applied to a non-competitive, rather

1
1

20 For a brief discussion of ¢

21

8  Cap 50B, 2006 Rev Ed.

9 See Richard Whish & David Bailey, Competition Law (Oxford University
Press, 7th Ed, 2012) ch 5 a Pp 179-189 and ch 9 ar pp 364-367;
Bellamy & Child; European Union Iaw of Competition (Vivien Rose &
David Bailey eds) (Oxford University Press, 7th Ed, 2013) at
paras 10.016-10.052; and Faull & Nikpay: The EU Law of Competition
(Jonathan Faull & Al Nikpay eds) (Oxford University Press, 8rd Ed,

2014) at paras 4.129-4.95].

ollective dominance, see para 04.031 below.
See ch 2, paras 02.019-02.021.
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cONSUIMErs.
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i i i & Plain
w}’ a (l ec i 5 ¢ ili . Th G 1 X
la ers n (8] I("“IS‘b‘,‘ are iallu 1l Wl]l] e ]]lde nes
market pO wer as fOllOWS.

e pamsloz.fi::ct?si;flfluﬁie UK Office of Fe.u'r demg Esﬁ %‘l;l(é;ll;:ii
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S rudiiic AL ) (OFT 41!

ing, Assessment of Market Power |

Tm‘:‘gqrgne; [1978] ECR 207 at [65]. N —
i o ideli on the Section 47 Prohibitic g 'k Lot
e GUldﬁhﬂ_f‘-S f market power is similar to t'ha.t o‘ he European

this exp 1;.111at1t.)ll i “Guidance on the Commlssmr{ s g
Comuiissiort: I o Article [102 TFEU] to Abusive .xc"fl g
Priorities in APP_‘YI;I% Undertﬂkings‘* [2009] .O_] C45§02-'_ g\j:‘té: :‘12009:
Gouduee M lDomlrrlo a.eu/LexUri.Serv/chUrle(:rv.do.\tn;m .1 l.:
o e?{F"tl‘\?‘PSF> (accessed 17 November-z()lfi) .a]p‘ e
045{“21002221%;5@11 considers that an unrillertaklrr:lg ::11[1; 2 1;@-6[]) et
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Z\:Iarkct power arises where an undertakin
strong competitive pr
pressure and can b
profitably sustain price el
i s above competit

ety bl ce petitive levels or to restri
fua }?; e ;(;)I-Ii]_petmve-levels._ An undertaking with rlraaufi(smCE S
e ® el I(Ly and incentive to harm the process of ey y:

VS, xample by weakening existing competitiorf i

» Taising

b rmers g u . B h hllyel and s He]S
ad €rs or Sl()Wln mnova
0 on
ot S € can have

g does not fac :
hought of as L;eSL;E

In SISTIC v CCS the C iti
] ompetition A 1 Boar
e L : ppeal Board upheld '
hat S8 mICé .hdl?i abused its dominant position in tEe tickggs o
s tm%a‘pore by entering into various exclusivi o
o live entertainment events.” In its judgm{:y ta %lﬁeeme
nt the B
STIC was able to Sustaj(:l :

rices abo iti i
P ve the competitive level in the relevant market.”

2 Assessing dominance

When assessi o i

o — 1§)\:l'lli§;hre1ﬂan undertaking has a dominant position it
sl Ml 0;1;:' e.xtent to which it is constrained frlo l&‘
oo abo‘.’ epC er it tlx?_ay have, that is to say from proﬁtaf)lln
L ompetitive levels or restricting output ba::Ioy
o B ar.e [hr}:imgra}ph 3.4 of . the Section 47 Guide]ing:
cxereise marker o main constraints on a firm’s ability to

(a)
(b)

existin itors ithi
g COmpCtllOl"b (ﬁrms within the relevant market) s
E)

potential competitors (fi
rms that :
market): and t are able to enter the releyant

. .
(¢) other factors, and in particular buyer power

(a) Existing competitors

Paragraphs 3.5 to 3.10 and Annex A of
3 o g ; i ' '
;1;3:1111;5 :t-:‘;(;snlr;% competitors, that is to say(;isrlilf i;;l:) rhilevg.
compets arevzljlt product and geographical m
e ? e most obvious competitive con
i enpﬁz. The market shares of firms
2re hellpful in determining the :
onstraints, although they are not determinative si
e rminative since the i
o gP aragr;o }tlh;-Bthrea_t of pot'enf:ial competitors or of ;]nprl?: =
ph 3.5 of the Section 47 Guidelines states tha); chret:

already operate
arkets. Existing
straint, and the
‘ ns present on the market
ntensity of any competitive

26 Appeal No 1 of 2
010
97 SISTIC.c '
SISTIC.com Pte Lid v Competition Commission

2010) at [222]-[230]. of Singapore (Appeal No 1 of
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 no market share thresholds for defining whether an undertaking
. a dominant positjon:“‘ an undertaking’s market share is an
ortant factor in assessing dominance, but it does not, on its own,
ﬁgrmiﬂe whether it is dominant. However, the paragraph goes on
“sa}’ that an undertaking is more likely to be dominant if its
etitors have relatively weak positions and it has enjoyed a
rsistently high market share over time.

paragraph 3.6 of the Section 47 Guidelines explains that it is
\ant, when analysing market share figures, to look at them over
Leriod of time: simply taking a “snapshot” of market shares at a
single point in time might not reveal the dynamic nature of the
market. Where market shares are volatile, this might indicate that the
firms in the market are constantly innovating to get ahead of each
other. The paragraph goes on (o explain that where undertakings
with low marlest shares have subsequently attained large ones, this
would indigate that barriers to entry and expansion are low,
Pafticul'zriy if the growth is on the part of recent entrants to the

markén
Pajagraph 3.8 of the Section 47 Guidelines states that, as a starting

anint, the CCS will consider a market share above 60% as “likely” to
indicate that an undertaking is dominant: the use of the word likely
indicates that it remains possible for an undertaking with more than
60% of the market to argue that, in fact, it is not dominant (for
example because barriers to expansion and entry are low or because
there is sufficient buyer power to prevent the exercise by a seller of
market power). The same paragraph concludes by saying that the
possibility exists of establishing that an undertaking is dominant
where its market share is less than 60%, depending on whether there
is strong evidence from other factors to this effect. Paragraph 3.9
makes clear that, although small and medium-sized enterprises are
unlikely to be able to have an appreciable effect on competition in
Singapore, the CCS reserves the right to investigate possible abuses of
dominance on their part if this appears (o be warranted: in other
words there is no guaranteed “safe harbour” for SMEs.

In SISTIC v CCS, the Competition Appeal Board discussed market
share figures. The Board noted that a large market share is an
important factor in assessing dominance, and that SISTIC’s market
share was large (the actual figure is redacted from the public version
of the judgment for reasons of confidentiality); after citing the CoJ's

98  Some competition laws contain specific thresholds for dominance
and/or presumed dominance: see, for example, s 7(a) of the South
African Competition Act 1998 (Act No 89 of 1998), which says that a
firm is dominant if it has at least 45% of the market.
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Jt'ldgment in AstraZeneca v Commission,” in which earlier cag
;lctfd- to the effect that large ma%'ket shares are a clear indii;a: e
¢ mmz:nce, L‘he Board agreed with the proposition of the |
IST.IC s persistently high market share over time was indj CC '
dominance.” -
disfi:%{ipl;feii _to 9.7 of Annex A of the Section 47 Guidel
rement of market shares. Paragraph 9.5 consj

the types of eviden
ce that may be of relevance :
markes shiares, inelung e to the calculation

Eg }nff‘ormatTon provided by undertakings themselves;
mformation provided b iati i
: y trade associations j
suppliers; and N
(¢) relevant market research reports.

Eﬁ};ﬁg{;ph E;.G says that evidence of market shares may be based
e value and the volume of sales: data i

s ! : W on value will oft
more informative, especially where goods are different?;e¢

Pa ai ‘
ragraph 9.7 explains that, when considering market shares on g

V a] i € i bel
ue baSIS, Hlarket Shar > 18 Vallled at the pl‘iCC Charged to
a

und ing’s di T
ertaking’s direct customers. The same paragraph also discusses
3
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o a b !

(JI imP()Itﬁ and the I‘elevance Of ‘i[]te]nal

: . roduction” or “ ive
sales” to the calculation of market shares 4 =

(b) Potential competitors

(I:iliiraphs "311 to 3.13_and Annex B of the Section 47 Guidelines
of g tseggt?nual competitors. As paragraph 3.11 explainsy discussion
al competition requires an analysis of Dekri
lower they are, the less likely it i dertakip droady oo e
) ; y it is that an undertakifo alread
market will be able to exercise N Sustain prices
market power ag@i\to sustain pri
gi*oftab:ly above competitive levels. Paragraph 10.87 of Annex BP:T:;;:
al, when assessing whether an undertaki
L, _ - taking has a dominant
pomlt:on, barriers to expansion, on the part of firms already in ?}I:e
market, should also be taken into account, as well as barrie
by firms not already in the market.
Paragraph 3.12 of the Section 47 Guidelines lists various factors

Which Inay Contl‘ibute I i €Xx p
to ba riers to enU‘y a TOVI( les
e ; 3 nd Alll'l B i
some addlﬂonal (llSCllSSiOl’l Of EaCh Of [hem
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29  Case C457/10 P,

30 SISTIC.com Ple Ltd v C ition C i85 }
3010) ot (2141 9001 ompetition Commission of Singapore (Appeal No 1 of
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Sunk costs,
compete in a market, but which cannot be recovered when

exiting the market. Where sunk costs are high, they may confer
a strategic advantage upon an undertaking already in the
market, if they act as a disincentive to anyone else considering
whether to enter the market.

that is to say costs which must be incurred to 04.021

Limited access to key inputs and distribution outlets, to which  04.022

an undertaking already in the market has privileged access. An
example given in paragraph 10.13 of Annex B of the Section 47
Guidelines is access to a so-called “essential facility”, that is to say
a facility access to which:

. is indispensable in order to compete in a related market and
where duplication is impossible or extremely difficult owing to
physical, geographic, cconomic or legal constraints (or s
undesirable for reasons of public policy).

Regitlation, for example, where a licensing regime limits the 04.023

futaber of undertakings that are allowed to operate on a
particular market.

Large economies of scale that make it difficult for a new entrant  04.024

to enter the market, for example because of the extensive sunk
costs that might have to be incurred to be able to enter on a
sufficiently large scale.
Network effects. As paragraph 10.21 of Annex B of the
Section 47 Guidelines explains, a network effect arises where the
value to users of a network increases as more users join it. An
obvious example arises in the case of a telecommunications
network: when a new user subscribes to a network, this benefits
existing users since an additional person can be contacted on
that network. The more users that join the network, the greater
the advantage to existing users. Where an undertaking has
already established a large and successful network, a new
entrant might find it extremely difficult to establish its own rival
network. Paragraph 10.22 adds that where the minimum viable
scale of a network is large in relation to the size of the market,
this may make entry particularly hard, as in the case of
economies of scale discussed above.
Exclusionary behaviour by incumbent firms. Annex B of the
" Section 47 Guidelines gives examples of such behaviour, namely
predatory responses to entry (paragraphs 10.24 and 10.25),
vertical restraints such as exclusive purchasing agreements
(paragraphs 10.26 and 10.27) and other practices such as
discounting designed to foreclose markets, margin squeezes and
refusals to supply (paragraph 10.28). In SISTIC v CCS, the
Competition Appeal Board agreed with the CCS that the

04.025
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exclusivity agreements that SISTIC had entered into were
themselves barriers to entry to the relevant market.”

04.027  Paragraphs 10.29 to 10.36 of Annex B of the Section 47 Guidelings

04.028

04.029

discuss the assessment of barriers to entry and expansion and the
types of evidence that may be used to determine how significant they
may be. Paragraph 10.30 stresses the desirability of fully documenteq
evidence in support of claims that barriers to entry are low and that
there is a real possibility of entry into the market: an example would
be evidence that there have been recent, successful entrants into the
market. Paragraph 10.31 notes that it may be easier for a firm or firms
to enter from a neighbouring market than to do so “from scratch”,
Paragraph 10.33 explains that entry will usually be more likely where

a market is growing or has the potential to grow than where it is static
or in decline.

(c) Other factors

Paragraphs 3.14 and 3.15 of CCS’s Section 47 Guidelines consider
other factors that might constrain the exercise of market power,
Paragraph 3.14 discusses the significance of buyer power. For there to
be buyer power, the buyer must have a choice between different
sellers: if there are no alternative suppliers available, even a
monopsonist (the sole purchaser of goods or services) would not be
able to exercise buyer power. The paragraph explains that a buyer
may be particularly well placed to exercise buyer power where it:

(a) is well informed about alternative sources of supply and-tould
readily switch substantial purchases from one seller te-another
while continuing to meet its needs;

(b) could commence production of the product in Gusstion itself,
or sponsor new entry by another seller relaitveiy” quickly, for
example by entering into a long-term supply agreement;

(c) is an important outlet for the seller, so that the seller would be
prepared to offer the buyer better terms in order to retain its
business; and

(d) can intensify competiion among sellers by establishing a

procurement auction or purchasing through a competitive
tender.

In SISTIC v CCS, the Competition Appeal Board agreed with the
finding of the CCS that event promoters and ticket buyers in
Singapore did not have countervailing buyer power against SISTIC; in

31 SISTIC.com Ple Ltd v Competition Commission of Singapore (Appeal No 1 of
2010) at [245]-[247].

Abuse of a Dominant Position

particular there was hardly any evidence to suggest that the threat of
switching to alternative service providers by the key venue operators
was realistic, and they had weak incentives to do so anyway. ‘
Paragraph 3.15 notes that in some markets there may be economic
regulation, for example of an undertaking’s prices, anr:l t‘hat this is a
factor that should be taken into account when determining whether
that undertaking has market power. However, the paragraph notes
that the fact that a sector is regulated does not, in itself, mean that
undertakings operating in that sector do not have market power.

o Collective dominance

Paragraphs 3.16 and 3.17 of CCS’s Section 47 Guidelir}es discuss the
concept of collective dominance. Paragraph 3.16 explains that two or
more undériakings may be collectively dominant where they are
linked ifi'siech a way that they adopt a common policy on the relevant
markédt, JAn example given is where they adopt the same pricing
pn‘.icv, without entering into an agreement of the kind that would
nflinige section 34 of the Competition Act” to do so. Parallel
hehaviour of this kind is often referred to as tacit co-ordination.
Paragraph 3.17 explains that tacit co-ordination is more likely to

occur when:

(a) there is transparency in the market, with the result that each
undertaking is able to monitor the compliance of the other
undertakings with the common policy;

(b) deviations from the common policy are easy to detecf and
punish with the result that undertakings have an incentive to
maintain their co-ordinated behaviour; and

(c) the benefits of the common policy are not likely to be
undermined by competitive constraints from third parties or
powertul buyers.

32 SISTIC.com Pte Lid v Competition Commission of Singapore (Appeal No 1 of
2010) at [231]-[244].
33 Cap 50B, 2006 Rev Ed.
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