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[1.20] Finally, in the political discourse of the United States, ‘the word “liberal” has come to be
associated ... with ézatiste and left-wing ideologies rather than with the Lockean notions of laissez-
faire and mistrust of organized power’: ‘Just as in France the word “liberal” had been used by some
writers for almost any kind of left-wing opinion, so in America the word “liberal” was widely adopted
after the depression as a soubriquet for “socialist”.’

[1.21] Inthe closing decades of the 20th century, ‘liberalism’ underwent another metamorphosis. Its
underlying ideas were reconstructed, by critics and defenders alike, as a more schematic theoretical
position, supposedly unifying the development of Western political systems into a plan of unilinear
growth unfolding from the 17th century onwards. This revisionist history was used as a unifying
framework around which orthodox legal theories tended to converge in defence of the status quo
— while, conversely, the more radical challenges to orthodoxy were united in rejecting that version
of ‘liberalism’.

[1.22] In part, all this was simply a reaction to the upheavals of the 1960s. For those young people
in America and elsewhere encouraged to re-engage in political activity through the charismatic
presidency of John F Kennedy, his assassination in 1963 was the cause of traumatic disillusion-
ment. Already before his assassination, reformist movements like Students for a Democratic Society
(formed in 1960) were moving towards more activist programs of participatory democracy and civil
disobedience. Explosions of student activism like the Berkeley Free Speech Movement (1964) were
both more widespread and more radical, and opened up a receptive climate for more militant protest
movements like the Black Panthers (founded in 1966). Alongside massive campaigns of peaceful
civil disobedience like those led by Martin Luther King, there were increasing outbreaks of violent
protest, met by an increasingly brutal response. In August 1965 America was rocked by six days
of race riots in the Los Angeles suburb of Watts. In 1968 the assassination of Martin Luther King
(in April) was followed (in June) by the assassination of Robert Kennedy, and then (in August) by
violent clashes between protesters and police in the riots at the Democratic National Convention in
Chicago. Meanwhile, in Paris, a historic alliance of students and workers, initially erupting through
a series of street battles and barricades (including the police seizure of the Sorbonne and its subse-
quent recapture by students), had culminated in May 1968 in a two-week general strike that almezt
succeeded in bringing down the government. Meanwhile, protests against the Vietnam Warwere
drawing thousands of supporters of all ages and from all walks of life; and throughout this i, all
the turbulence of political upheaval was interacting in complex ways with the essentially i political
flowering of the counter-culture (see Theodore Roszak, The Making of a Counter Culture: Reflections
on the Technocratic Society and its Youthful Opposition (Doubleday, 1969)).

[1.23] While ‘liberalism’ as a political motivation lay close to the heart of this feriient, the reawak-
ening of interest in ‘liberalism’ as a scholarly theory was partly a reaction against it, in response to
what was seen as a ‘legitimation crisis’ arising from the apparent undermining of the popular beliefs
and allegiances on which the legitimacy of democratic government was thought to depend. The
challenge was to devise a new legitimating framework appropriate to the needs of the ‘post-modern’
age that appeared to be dawning. Instead, a generation of writers anxious to preserve the status
quo reacted ‘[126] by dusting off the underpinnings of the age we were moving away from’ (AR
Blackshield, ‘The Pious Editor’s Creed’ in AR Blackshield (ed), Legal Change: Essays in Honour
of Julius Stone (Butterworths, 1983) 123).

[1.24] Historically, the foundations of liberal thought in England had been laid through the device
of the ‘social contract’ (that is, the idea that the legitimacy of government is derived from the consent
of the governed, through a ‘contract’ in which citizens give up rights and powers in return for stability
and social order). It is not always clear whether entry into this ‘contract’ is supposed to have occurred
as an actual historical event, or whether the fictional postulate of such a ‘contract’ is being used as a
schematic framework for philosophical inference of what the terms of such a ‘contract’ would be.

[1.25] John Rawls (4 Theory of Justice (Harvard University Press, 1971)) authored the most
influential re-working of social contract theory of recent times. In his thought experiment, people
were placed behind a “veil of ignorance’, denying them knowledge of their position in society and
encouraging them to think impartially about optimal social arrangements. By using their powers
of reason, Rawls asked them to devise a social contract fit for contemporary democracies. Rawls
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followed Immanuel Kant (1724-1804), who developed the idea that the philosophical foundations
of liberalism are best understood as depending on an a priori ideal of individual autonomy. As
Dryzek, Honig and Phillips have said (‘Introduction’ in John S Dryzek, Bonnie Honig and Anne
Phillips (eds), The Oxford Handbook of Political Theory (Oxford University Press, 2008)), Rawls
did so ‘[9] in looking to reason to adjudicate what he saw as the fundamental question of politics: the
conflict between liberty and equality ... Much subsequent work on questions of justice and equality
has continued in this vein, and while those who have followed Rawls have not necessarily shared
his conclusions, they have often employed similar mind experiments to arrive at the appropriate
relationship between equality and choice.’

[1.26] Not all political theorists applauded the revival of social contract theory. Some said that it
was based on a false neutrality which disguised or smuggled in undisclosed ideological preferences.
Gray said it was ‘[28] unfortunate’, and should ultimately be seen ‘as an ideological manoeuvre,
inevitably unsuccessful, undertaken in response to the current crisis of liberal society’. A ‘social
contract’ conceived as a real event is an ahistorical fiction; a ‘social contract’ conceived as a logical
device, Gray said at 249-54, leads only to circularity. The theories of the 1970s sought to reintegrate
‘liberalism’ into a resurrection of its 17th century origins in the ‘social contract’ theories of Locke,
and before him of Thomas Hobbes (1588-1679); yet whether Hobbes should be counted as a liberal
at all is contraversial given his authoritarian leanings and his pessimistic view of human nature (see
John GrayEiberalism (Open University Press, 2nd ed, 1995) 10, 56).

[1.27]. “ews differ on the contemporary value of the theories of Hobbes and Locke. There is no
question that their theories were, if nothing else, devised to meet the historical exigencies of their
awa-time and place. Hobbes, writing in 1651 from virtual exile in Paris, was seeking a formula for the
political stability which, amid the upheavals of the time, neither King nor Parliament seemed able to
provide. Locke, writing in 1689, one year after the English ‘Glorious’ or ‘Bloodless’ Revolution (see
Chapter 2, §2(d)), sought to ground political legitimacy in concepts of ‘rights’ and ‘trust’. If Hobbes
was an ambiguous apologist for the King, Locke was an undoubted apologist for the Revolution.

Thomas Hobbes, Leviathan, Or the Matter, Forme and Power

of a Commonwealth Ecclesiasticall and Civil
(1651; Everyman’s Library, 1914)

[64] [I]n the nature of man, we find three principall causes of quarrell. First, Competition; Secondly,
Diffidence; Thirdly, Glory.

The first, maketh men invade for Gain; the second, for Safety; and the third, for Reputation. The

first use Violence, to make themselves Masters of other mens persons, wives, children, and cattell;
the second, to defend them; the third, for trifles, as a word, a smile, a different opinion, and any other
signe of undervalue ...
: Hereby it is manifest, that during the time men live without a common Power to keep them all
In awe, they are in that condition which is called Warre; and such a warre, as is of every man against
every man. For WARRE, consisteth not in Battell onely, or the act of fighting; but in a tract of time,
wherein the Will to contend by Battell is sufficiently known: and therefore the notion of Time, is
to be considered in the nature of Warre; as it is in the nature of Weather. For as the nature of Foule
weather, lyeth not in a showre or two of rain; but in an inclination thereto of many dayes together; So
the nature of War, consisteth not in actual fighting; but in the known disposition thereto, during all
the time there is no assurance to the contrary. All other time is PEACE.

Whatsoever therefore is consequent to a time of Warre, where every man is Enemy to every
man; the same is consequent to the time, wherein men live without other security, than what their
own strength, and their own invention shall furnish them withall. In such condition, there is no place
for I.ndu.stry; because the fruit [65] thereof is uncertain: and consequently no Culture of the Earth, no
Navigation, nor use of the commodities that may be imported by Sea; no commodious Building; no
Instruments of moving, and removing such things as require much force; no Knowledge of the face
of the Earth; no account of Time; no Arts; no Letters; no Society; and which is worst of all, continuall
feare, and danger of violent death; And the life of man, solitary, poore, nasty, brutish, and short ...
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February 1801, the Congress passed the Organic Act, creating 42 new justices of the peace, and the
Circuit Court Act, which doubled the size of the federal judiciary (thus enabling Adams to appoint
a large number of Federalist judges). The outgoing Congress also reduced the size of the Supreme
Court, eliminating a vacancy which Jefferson would have been able to fill.

[2.55] Throughout February 1801, President Adams nominated many new Federalist Jjudges, with
Congressional advice and consent. On 2-3 March, Adams and Marshall (as the outgoing President and
Secretary of State) worked frantically to issue, seal and deliver the commissions to the new ‘midnight
judges’. They managed to deliver commissions to all but four of the newly confirmed justices of the
peace. One of the four was William Marbury.

[2.56] On 4 March, Jefferson was inaugurated and James Madison became his Secretary of State,
When the four Federalist justices of the peace asked for their commissions, Jefferson refused, calling
them ‘nullities’. They then applied to the Supreme Court (now presided over by Marshall) for a writ
of mandamus to compel the issue of their commissions. Marshall’s response was ‘[129] a Solomonic
blend of diplomacy and defiance’ (AR Blackshield, ‘The Courts and Judicial Review’ in S Encel,
D Horne and E Thompson (eds), Change the Rules! Towards a Democratic Constitution (Penguin
Books, 1977) 118). He held that the appointees were entitled to their commissions, and hence to
a writ of mandamus, but that the Court could not grant such a writ because the Judiciary Act of
1789, which empowered it to do so, was unconstitutional. Writs of mandamus pertained to a court’s
original jurisdiction and, under the Constitution, Congress could invest the Supreme Court only with
appellate jurisdiction.

Marbury v Madison
5 US (1 Cranch) 137 (1803)

Marshall CJ: [176] The question, whether an act, repugnant to the constitution, can become the
law of the land, is a question deeply interesting to the United States; but, happily, not of an intricacy
proportioned to its interest. It seems only necessary to recognise certain principles, supposed to have
been long and well established, to decide it.

That the people have an original right to establish, for their future government, such princijies
as, in their opinion, shall most conduce to their own happiness, is the basis, on which thexwhole
American fabric has been erected. The exercise of this original right is a very great exertion; nor
can it, nor ought it to be frequently repeated. The principles, therefore, so establisheds are deemed
fundamental. And as the authority, from which they proceed, is supreme, and can_$2ldem act, they
are designed to be permanent.

This original and supreme will organizes the government, and assigns, to different departments,
their respective powers. It may either stop here; or establish certain limits not to be transcended by
those departments.

The government of the United States is of the latter description. The powers of the legislature are
defined, and limited; and that those limits may not be mistaken, or forgotten, the constitution is written.
To what purpose are powers limited, and to what purpose is that limitation committed to writing, if
these limits may, at any time, be passed by those intended to be restrained? The distinction, between a
government with limited and unlimited powers, is abolished, if those limits do not confine the persons
on whom they are imposed, and if acts pro-[177]-hibited and acts allowed, are of equal obligation. It
is a proposition too plain to be contested, that the constitution controls any legislative act repugnant
to it; or, that the legislature may alter the constitution by an ordinary act.

Between these alternatives there is no middle ground. The constitution is either a superior,
paramount law, unchangeable by ordinary means, or it is on a level with ordinary legislative acts,
and like other acts, is alterable when the legislature shall please to alter it.

If the former part of the alternative be true, then a legislative act contrary to the constitution is
not law: if the latter part be true, then written constitutions are absurd attempts, on the part of the
people, to limit a power, in its own nature illimitable.

Certainly all those who have framed written constitutions contemplate them as forming the
fundamental and paramount law of the nation, and consequently the theory of every such government
must be, that an act of the legislature, repugnant to the constitution, is void.
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This theory is essentially attached to a written constitution, and is consequently to be considered,

. ol this court, as one of the fundamental principles of our society ...

guirby If an act of the legislature, repugnant to the constitution, is void, does it, notwithstanding its
E invalidity, bind the courts, and oblige them to give it effect? Or, in other words, though it be not law,
:inoes it constitute arule as operfitive asifitwasa la.w?'. AP i
" It is emphatically the province and duty of the Ju(.hcml departmen‘g to say what e1 a?; is. 1
- who apply the rule to particular cases, must nf necessity equund and interpret that rule. If two laws
conflict with each other, the courts must decide on _the operation of each. 413 1
[178] So if a law be in opposition to the constitution; if both the law and the constitution agp y
to a particular case, SO that the court must eithnr d.ec1de .that case conformably to the law, disregar ing
the constitution; or conformably to the constitution, filnregardxng the law; the court must determine
which of these conflicting rules governs the case. This is of the very essence of JndlClal duty. '

If then the courts are to regard the constitution; and the constitution is superior to any (?rdml?ry
act of the legislature; the constitution, and not such ordinary act, must govern the case to which they
both;ﬁgi}; then who controvert the principle that the constitution is to be considered,.in court, as a
paramount law, are reduced to the necessity of maintaining that courts must close their eyes on the

ituti see only the law.
consfll“t};litsl(??(;"irrli?le Woulc){ subvert the very foundation of all written constitut'ions. .It wouln dgclare
that an.fct) Which, according to the principles and theory.of our gqvernment, is entirely ymd, is yet,
in nractice, completely obligatory. It would declare, that if tne }eglslgmre shall do what is exprfesgly
£achidden, such act, notwithstanding the express prohibition, is in reality effec.tual. It would be giving
:o the legislature a practical and real omnipotence, wi.th .the same breat.h which profes.ses. to restng:t
their powers within narrow limits. It is prescribing limits, and declaring that those limits may be

leasure. IS Gy e
passe’l("jhziﬂ thus reduces to nothing what we have deemed the greatest .improvement. on polmcgl insti-
tutions — a written constitution — would of itself be sufficient, in Ame.rlca, where wrltten constltunons
have been viewed with so much reverence, for rejecting the construction. But the pgculla}r expressions
of the constitution of the United States furnish additional arguments in fgvour of its rejection.

The judicial power of the United States is extendeq to all cases arising u.nder‘the.constltutlon.

[179] Could it be the intention of those who gave this power, to say that, in using it, .the constitu-
tion should not be looked into? That a case arising under the constitution should be decided without
examining the instrument under which it arises?

This is too extravagant to be maintained. ; .

In some cases then, the constitution must be looked into by the judges. And if they can open it
at all, what part of it are they forbidden to read, or to obey? . . .

There are many other parts of the constitution which serve to illustrate this subj’ect.

It is declared that ‘no tax or duty shall be laid on articles exported from any state. Suppose a duty
on the export of cotton, of tobacco, or of flour; and a suit instituted to recover it. Ought judgment to be
rendered in such a case? ought the judges to close their eyes on the constitution, and only see the law.

The constitution declares that ‘no bill of attainder or ex post facto law shall be passgd.’

If, however, such a bill should be passed and a person should be prosecuted under it; must the
court condemn to death those victims whom the constitution endeavours to preserve? ;

“No person,’ says the constitution, ‘shall be convicted of treason unless on the testimony of two
witnesses to the same overt act, or on confession in open court.’ . :

Here the language of the constitution is addressed especially to the courts. It prescribes, directly
for them, a rule of evidence not to be departed from. If the legislature should change that r'ule3 and
declare o’ne witness, or a confession out of court, sufficient for conviction, must the constitutional
principle yield to the legislative act? i

From these, and many other selections which might be made, it is apparent, that the framers of
the consti-[180]-tution contemplated that instrument, as a rule for the government of courts, as well
as of the legislature. ' . ; \

Why otherwise does it direct the judges to take an oath to support '1t? This oatn certalnly applies,
in an especial manner, to their conduct in their official chara}cten How immoral to impose it on them,
if they were to be used as the instruments, and the knowing instruments, for violating what they

swear to support!
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[646] The truth is, that too great a respect for established rules, and too great a regard for
consequence and analogy, has generally been shewn by the authors of judiciary law. Where the'
introduction of a new rule would interfere with interests and expectations which have grown out of
established ones, it is clearly [647] incumbent on the Judge stare decisis; since it is not in his power
to indemnify the injured parties. But it is much to be regretted that Judges of capacity, experience and
weight, have not seized every opportunity of introducing a new rule (a rule beneficial for the future),
whenever its introduction would have no such effect ... ]

A striking example of this backwardness of Judges to innovate, is to be found in the origin of
the distinction between law and equity; which arose because the Judges of the Common Law Courts
would not do what they ought to have done, namely to model their rules of law and of procedure to the
growing exigencies of society, instead of stupidly and sulkily adhering to the old and barbarous usages,

the first Menzies Memorial Lecture at the University of Virginia, just months before he was elevated
to the position of Chief Justice.

Sir Anthony Mason, ‘The Role of a Constitutional Court in a Federation:

A Comparison of the Australian and the United States Experience’
(1986) 16 Federal Law Review 1

[5] The asserted advantage of a legalistic approach is that decisions proceed from the application
of objective legal rules and principles of interpretation rather than from the subjective values of
the justices who make the decisions. Unfortunately, it is impossible to interpret any instrument, let
alone a constitution, divorced from values. To the extent they are taken into account, they should be
acknowledged and should be accepted community values rather than mere personal values. The ever
present danger is that ‘strict and complete legalism’ will be a cloak for undisclosed and unidentified
policy values.

Legalism, when coupled with the doctrine of stare decisis, has a subtle and formidable conserva-
tive influence. When judges fail to discuss the underlying values influencing a judgment, it is difficult
to debate the appropriateness of those values. As judges who are unaware of the original underlying
values, subséauently apply that precedent in accordance with the doctrine of stare decisis, those
hidden values are reproduced in the new judgment — even though the community values may have
~ changedi.

) The'High Court has more fully embraced this conservative interpretive approach than the [United
States| Supreme Court, in large part because of its different diet. The High Court has general appel-
iaié jurisdiction and has a mainly non-constitutional workload; the Supreme Court is competent
only in federal law matters and, in enforcing the Bill of Rights, has become something of a roving
constitutional commission. While the High Court grapples with the complexities of Commonwealth
and state statutes, the Supreme Court expounds the meaning of such constitutional proscriptions as
those prohibiting the states from depriving anyone ‘of life, liberty, or property, without due process
of law’, or denying anyone ‘the equal protection of the laws.’

Statutes more readily lend themselves to a legalistic approach. They often have a relatively narrow
focus and are fairly detailed, especially Australian statutes which are more detailed than the American.
 Moreover, the argument that the legislature can amend the law if circumstances change carries some
force. However, a constitution, and especially a Bill of Rights, invites or rather requires a court to
do more. Constitutions are documents framed in general terms to accommodate the changing course
of events, so that courts interpreting them must take account of community values. Additionally,
amending constitutions, while possible, is enormously difficult. Unless the courts openly grapple
with the issues they will not be debated.

Because the Supreme Court’s caseload involves a high proportion of constitutional (or Bill of
~ Rights) matters, it has adopted an openly policy oriented approach. The High Court, immersed in the
- common law and statutes, has in the past been less inclined to veer from a legalistic approach. As
- the High Court moves away from ‘strict and complete legalism’ and toward a more policy oriented
~ constitutional interpretation, it is a natural parallel that the Court place greater emphasis on the
- purposive construction of statutes.

[5.10] For all this, given the ideological needs of lawyers and judges in the 1860s — and for
several decades thereafter — what was attractive about Austin’s attempt to locate the study of law ina
systematic intellectual framework was precisely the hope it appeared to offer that the legal materials
to be deployed as the basis for judicial decision might be reduced to a schematic body of expert
‘knowledge’, from which predeterminate ‘correct’ solutions to particular problems might be derived
in a mechanical way. Legal problems were to have ‘single right answers’ and the task of judges was to
discover those answers, not to invent them. The move to the teaching of law as a university discipline
intensified these aspirations.

[5.11] In the United States, the mythology of the judicial process as a value-free application of
determinate pre-existing legal rules never had quite the same impact as in Australia (for a recent
reappraisal, see Brian Z Tamanaha, Beyond the F ormalist-Realist Divide: The Role of Politics in
Judging (Princeton University Press, 2010)). Various factors in American legal history contributed to
the relatively candid acceptance of the judges’ responsibility for the shaping of social and legal policy.
Not least among these was the flexible adaptation of the system of precedent to frontier conditioné
(see FG Kempin, ‘Precedent and Stare Decisis: The Critical Years, 1800 to 1850° (1959) 3 American
Journal of Legal History 28). By 1908, Roscoe Pound had launched his famous attack on mechanica
jurisprudence in ‘Mechanical Jurisprudence’ (1908) 8 Columbia Law Review 605. By 1923, he had 8%
delivered his series of lectures on ‘The Theory of Judicial Decision’ (1923) 36 Harvard Law Revizy:
641, 802, 940, ending with a rallying call for greater judicial self-awareness as a step towards more
adequate judicial performance: ‘[959] Much will be gained when courts have perceived what.it is tha
they are doing, and are thus enabled to address themselves consciously to doing it the best'that they
may.” By the 1930s, ‘American legal realism’ was in unrestrained ferment, particulatly at the Law
Schools of Columbia and Yale Universities (see William Twining, Karl Llewellziz tnd the Realist
Movement (Weidenfeld & Nicolson, 1973)).

[5.12] At the University of Sydney from 1942 to 1972, and thereafter at the University of Ne ,'
South Wales until 1985, Julius Stone translated these American perspectives into a systematic demon=
stration of the pervasive indeterminacy of legal materials (see The Province and Function of Law
(Maitland Publications, 1946)). Stone’s method was to demonstrate that the orthodox legalistic use
of authoritative legal materials depends on ‘categories of illusory reference’, the effect of which is 1o
that the judge’s resort to legal doctrine cannot provide predetermined solutions to the problems e .

evaluative choice by which litigious outcomes must be determined, since what the legal materi ~A7;3] This speech heralded a distinctive era in the High Court’s history, popularly referred to as
do is precisely to confront the judge with the inescapable need for choice. Through ambiguities, fie Mason Court’ (1987-1995), in which legalism was supplanted by judicial candour about the
indeterminate terms, logical circularities and contradictions, and above all through the constant b Whlch the choices presented by the ‘authoritative legal materials’ were actually resolved.
presentation of alternative starting points, the judge is required to make personal choices in order {0 ng this period, and in the following three years of Sir Gerard Brennan’s time as Chief Justice
apply ‘the law’. The central point is that, wherever a judge is driven to make a choice between two 5-_1998), the Court handed down a number of decisions of great legal and national significance,
versions of ‘the law’, that choice itself cannot be controlled or determined by ‘the law’, but must = uding on the recognition of native title in Mabo v Queensland (No 2) (1992) 175 CLR 1 (see
ultimately depend on the judge’s own sense of what ‘the law’ ought to be. By mid-century, even it . Pt'ef 4, §3) and a constitutionally implied freedom of political communication in Australian Capital
Commonwealth countries, this kind of understanding of the judicial process had gained widesprea® = sion Pty Ltd v Commonwealth (1992) 177 CLR 106 (see Chapter 28, §3). This provoked strong
academic and judicial acceptance. In Australia, the University of Sydney graduates who carried these. ,‘ lic criticism of the Court, fuelled in large part by the greater acknowledgment given by its judges
teachings with them onto the High Court bench included Justices Mason, Jacobs, Murphy, De role that policy considerations played in reaching those results (see Haig Patapan, Judging
and Kirby (see Michael Kirby, ‘Julius Stone and the High Court of Australia’ (1997) 20 Univers ‘y racy: Thg New Politics of the High Court of Australia (Cambridge University Press, 2000)).
of New South Wales Law Journal 239). The demise of legalism as a satisfactory explanation of the Vas during this period that the High Court was described as an ‘[601] “unfaithful servant of the
complexity of judicial decision-making appeared complete in remarks made by Sir Anthony Mason 1% fitution”, a “pathetic ... self-appointed [group of] Kings and Queens”, “gripped ... in a mania for
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) tt;l"hg pt(;:lvers granted to tk}e National government are delegated powers, enumerated in and defin
}]/1 ; ;: 1n1s1 ngnt [319] which has created the Union. Hence the rule that when a question arj ¥
w ?t' erlt e National government possesses a particular power, proof must be given that the power v:es
pgs1 ively granted. If not g}‘anted, it is not possessed, because the Union is an artificial creation whoas
;g t\lflernr;lent can have nothlr}g but what the people have by the Constitution conferred. The presdmpti y
s e\lr/ei Ior; Iilgalnst thg National government in such a case, just as it is for the State in a like case Ou
- .t e authority of the National government over the citizens of every State is direct ;lnd
ediate, n;t exerted through the State organization, and not requiring the co-operation of the State
g;)f\gemr{[l;nt. or most pumoses_the Natlgqal government ignores the States; and it treats the citizens of
ﬂieren t'zlites as being simply its own citizens, equally bound by its laws. The Federal courts, revenu
0 ce(;s, ta;ln pﬁst—ofﬁce draw no 1}elp from any State officials, but depend directly on Washi;lgton ]
. I;f e other hapd, the‘State in no wise depends on the National government for its organizati'(;-
IciIr its e 1ectlve working. It is the creation of its own inhabitants ... It goes its own way, touchin, thn
in?gftn:f ﬁlcz)\;zrnwmhenftr at blgc ftel:w ch:jmts. That the two should touch at the fewest possible ;,)oints wai th:
o framed the Federal Constitution ... Their aim was to ke i
el ' - ep the two mechanisms
;11st1ncF and independent of each other as was compatible with the still higher need of subordinati .
or national purposes, the State to the Central government ... 3
i do[ijig{ t\}/lgls.;ct;s a fusltt;er c;)nse?uence of this principle that the National government has but little
. s as States. Its relations are with their citizens its citi
s A e A , who are also its citizens, rather than
effecﬁili]tsl)(().w/?l S\:fil;le ;s, Wigllin 138 propler sphere, just as legally supreme, just as well entitled to give
, as is the National government within its sphere; and for th
. : : e same reason. All
ag?(zn% ﬂ(é\;vs from the people. The people have given part of their supreme authority to the National
gltho 1(l)gh :up ea:ie gox;lernment}sl. Both hold by the same title, and therefore the National government’
or wherever there is a concurrence of powers, has no more ri /
! . 5 e right to trespass upon the
?O;H?lm qf a ~State thqn a State has upon the domain of Federal action. That the course Iv)vhichpa State
dsA ff0 owing is pernicious, that its motives are bad and its sentiments disloyal to the Union, makes no
ifference until or unless it infringes on the sphere of Federal authority ... ,
822]' X.hThere are several remarkable omissions in the constitution of the American federation,
rebeui(l)lsslss ttataet glerfhls no lglrant olflﬁower to the National government to coerce a recalcitrant (;r
. Another is that nothing is said as to the right of secession. An
us . . Any one can understand
why rtfh;s r(ljght i&ﬁ?ld not have been granted. But neither is it mentioned to be negatived
e Constitution was an instrument of compromises; a i hich j
gi o T GRS p ; and these were questions which jt 'would
2 ntThe:}?'ls no abstract or theoretic declaration regarding the nature of the federation and its govern-
toei ; : n(;h.mg as to the ultimate supremacy of the central authority outside the particular sphere allotted
% f,ltllo 111};1; as to the so-called sovereign rights of the States. As if with a prescience of the dangers
dial(;cg‘cN,B :t \_Ar'llse Fnerrlr }?f L787 resolved to give no opening for abstract inquiry and metaphysical
s in vain. The human mind is not to be so restrained ... The dri i
- The hu ... The drily legal and practical
;:Eettracli;er pf the Coqstlmtlon did not prevent the growth of a mass of subtle and, so togspeak sgholastic
1 etap ysu:is rega@mg the nature pf the government it created. The inextricable knots WhiCl',l American
\;/\Zryers dan [ziubhmsts went on tying, dgwn until 1861, were cut by the sword of the North in the Civil
, an nee1 hconc.em us no longer. It is now admitted that the Union is not a mere compact between
::;ﬁg{z(;rgg;? ] [;,2 gllssoglblle atbpleasure, but an instrument of perpetual efficacy, emanating from the
. e, and alterable by them only in the manner which its : i IS
indestructible Union of indestructible States’. Paf, e EFoe i
o tIt ?ollows from the recogn'itiop of the indestructibility of the Union that there must somewhere
ist a force czllpable of preserving it. The National government is now admitted to be such a force. ‘It
c}:;m exercise a 1 powers essential to preserve and protect its own existence and that of the States and
the c?nsmgtlonal relation of the States to itself, and to one another.’ :
e N{ay it no(‘; , some one will ask, ‘gbusp these powers, abuse them so as to extinguish the States
e se vis, and turn the [324] federation into a unified government? What is there but the Federal
judiciary to prevent this catastrophe? and the Federal judiciary has only moral and not also physi al
force at its command.’ g
2l rrIl\Io do?gi it may, but.not until qulic.: opinion supports it in so doing — that is to say, not until
e .assto e Ill]itlon which now maintains, because it values, the Federal system, is possessed by
esire to overthrow that system. Such a desire may express itself in proper legal form by carrying
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amendments t0 the Constitution which will entirely. change the nature of the government. Or if the
minority be numerous enough to prevent the passing of such amendments, and if the desire of the
majority be sufficiently vehement, the maj ority which sways the National government may disregard
legal sanctions and effect its object by a revolution. In either event — and both are improbable — the
change which will have passed upon the sentiments of the American people will be a sign that
Federalism has done its work, and that the time has arrived for new forms of political life.

6.4] The American federation was conceived in its Constitution as ‘a more perfect Union’,
the earlier ‘confederacy’ of 1781 by which the original 13 States had entered into ‘a
firm league of friendship with each other for their common defence, the security of their liberties,
and their mutual and general welfare’. Under the Articles of Confederation, the capacity to enforce
the obligations of member States was obscure, with disputes resolved by an ad hoc panel of judges
appointed by the confederate Congress and acceptable to the disputants. Only member States were
pound by the Articles; the Congress had no capacity to make laws binding on individuals. The
absence, in that sense, of a national government was seen as a crucial weakness, which the 1789
United States Constitution was to solve. The issue was explained by James Madison in The Federalist

0 39). The Fi ederalist — a series of letters and essays written in 1787-1788 by Madison, Alexander
Hamilton and JohnAay to convince the people of New York to join the new federation — is widely

used as a guide tothe intended operation of the 1789 Constitution.

superseding

James Madison, The Federalist (No 39)
in Isaac Kramnick (ed), The F ederalist Papers (Penguin Books, 1987)

1256] [T]t appears, on one hand, that the Constitution is to be founded on the assent and ratification
of the people of America, given by deputies elected for the special purpose; but, on the other, that
this assent and ratification is to be given by the people, not as [257] individuals composing one entire
nation, but as composing the distinct and independent States to which they respectively belong. It
is to be the assent and ratification of the several States, derived from the supreme authority in each
State — the authority of the people themselves. The act, therefore, establishing the Constitution will
1ot be a national but a federal act.

That it will be a federal and not a national act, ... the act of the people, as forming so many
independent States, not as forming one aggregate nation — is obvious from this single consideration:
that it is to result neither from the decision of a majority of the people of the Union, nor from that of
amajority of the States. It must result from the unanimous assent of the several States that are parties
to it ... Each State, in ratifying the Constitution, is considered as a sovereign body independent of
all others, and only to be bound by its own voluntary act. In this relation, then, the new Constitution
will, if established, be a federal, and not a national constitution.

The next relation is to the sources from which the ordinary powers of government are to be
derived. The House of Representatives will derive its powers from the people of America; and the
people will be represented in the same proportion and on the same principle as they are in the
legislature of a particular State. So far the government is national, not federal. The Senate, on the
other hand, will derive its powers from the States as political and coequal societies; and these will be
represented on the principle of equality in the Senate, as they now are in the existing Congress. So far
the government is federal, not national. The executive power will be derived from a very compound
source. The immediate election of the President is to be made by the States in their political characters.
The votes allotted to them are in a compound ratio, which considers them partly as distinct and coequal
societies, partly as unequal members of the same society. The eventual election ... is to be made by
that branch of the legislature which consists of the national representatives; but in this particular act
they are to be thrown into the form of individual delegations from so many distinct and coequal bodies
politic. From this aspect of the government it [258] appears to be of a mixed character, presenting at

least as many federal as national features.

The difference between a federal and national government, as it relates to the operation of the
government, is by the adversaries of the plan of the convention supposed to consist in this, that in
the former the powers operate on the political bodies composing the Confederacy in their political
capacities; in the latter, on the individual citizens composing the nation in their individual capacities.
On trying the Constitution by this criterion, it falls under the national not the federal character; though
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]logzt of the text of th‘e legislation’. On the basis of that definition, Kirby J held that the new Divis;

o S\::v;l;ene1tcll‘1;r1 ant : exp}e;s 5ar;lendment’ nor a ‘direct amendment’, but rather ‘[379] an additiori?[;1
and function of Pt 5.3 of the Code by federal law alone’. However, H

. . on - | , Hayne J, th

judge to cor,1s1der t.hlS 1ssue, took the view that the referral ‘[462] permits amendi’nnent b ?r?srélr}t,' ol

new matter’, provided only that it be inserted into the existing text. ' g

[7.34] A more fundamental set of
; I problems related to s 100.8 of the Criminal Code it
tsectxon? which formed part of the original text of Pt 5.3 as approved by the Referring Zcis1 ;S)ilé;g;th a;
‘:erreesfﬁgt ‘;I;ei) 1;urtnurf:i szople for ‘express amendments’ to that text by providing that such ar;lendme:ts
ade’ unless approved by at least four States and ‘a majori isti
' _ ) jority of the
of the States, the Australian Capital Territory and the Northern Territory’. Ktjyrby Calfl;irl(l);r? :I;)(? Ezt;lrlli

JJ — again the only judges to consider the issue i
- _all . e AEdi
i Mo St S expressed the view that this provision was invalid,

[7.35] For Hayne J, its enactment as imi
‘ . n: part of the Criminal Code was unconstitutional b i
;ﬁ;rllrszccetline [4?12]' a prov1310n of federal law which purports to fetter the federal Parliamz‘rcl?;xsleitl:
on: certain amending laws may be made only if prior approval is given’ i i
was invalid because the Parliament ‘ma fse of is logislatiy somerdetll
y not fetter the future exercise of its legislati i
Chapter 16, §3). For Callinan J, the i g
) , the problem was that, by agreeing to such isi
fettered their future powers: if the requisi jority, ing 1 s
; quisite majority, including four States, a d of
amendment, then the other two States would be bound i h oot ot s
1 ; to accept it although they did
Thus, s 100.8 was drafted in a wa i - g
Thus, y that required the States to make a referral of legislati
in a way that potentially deprived them of their future c o ooid s e
; ia trol of that power. H 1d i
for ‘[510] a proposition that s 51(xxxvii) ¢ dly b ’ Apgoearetast.
. ould validly be used to establish ime i i
State might renounce or forgo its i jori i ot
: power in the future ... to a majority decisi f th
and indeed also the Territories. The Constitution i e e T
1 ; specifically states that the referral may be t
Commonwealth: it does not say that referral may be to the decision of a majority of }étateso ':r}:fl

8 gg S
IeIIItOIleS IJOI does 1t su est tllat one State Inay Iefel 1ts pO wer to Ieglslate on a paIthulaI Inattel

[7.36] For Kirby J, the problem was more fundam is vi
. . ; ental. In his view, s 100.8 was symptomatic of
‘;}rxe w;y in which the contemporary practice of ‘cooperative federalism’ has involved aysh]i)ﬁoof ;:;v‘::«
om State and Commonwealth Parliaments to the Council of Australian Governments (COAQG) \

Thomas v Mowbray
(2007) 233 CLR 307

:h(lez();v.i : [3862]1t[l]tf vtx;loué(: appear that a COAG meeting, with the affirmative support of a majority of
rnments of the States, was to be a necessary political preconditi igni
: to any significant amend-
ments to Pt 5.3 of the Code. This was so despi : cvit) g 2
. ; pite the fact that s 51(xxxvii) refers to ¢
to the Parliament of the Commonwealth b i i i A
y the Parliament or Parliaments of any Stat i
not to matters referred by the Executive Governm i W e
. ents ‘of any State or States’. Th d
of governments in Australia to identify them i i i it
selves with the Parliaments, at th f
owed to those Parliaments, is of no effect whe is Pridehies)
. 2 n a matter comes before this Court. Our obligation i
give effect to the Constitution. As the lan ituti e ottt
! . guage of the Constitution makes clear, the
belongg to the Parliaments of the States and only to those Parliaments ... e s
meetgng.:]ar[l’g]gteheconsilt envisaged by s 100.8 of the Code, even when obtained inferentially by
1 such representations, is no substitute for a referral of ituti
State Parliament. Such a referral is plai i ituti ol e R
; plainly a serious constitutional step. I have hi islati
made effective by reference to a Ministerial M. |
: T Min press release. However, 1 decline to interpret the provi-
ts(l)olljlz (i ;1 5e iglxxvhll) ot; the Corllstltutlon to permit the parliamentary reference of constgfutional ISower
without any relevant parliamentary in iqué
B S ap p ry involvement, as by the use of communiqués by
UIthnAfliroval ofa proposed text by CQAG, by State Premiers and Territory Chief Ministers (or, as
i r?ete) y V‘c/);,;:urred in ttile case (c;f Victoria, the Secretary of the Victorian Department of Premier ::md
s apparently intended to convey the consent of the State or Terri
) : onst erritory concerned. These
government officials must be reminded that constitutional power in Australia is derived ultimately
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from the people who elect Parliaments. The alteration of the allocation of constitutional powers must
therefore either involve the people as electors directly (under s 128 of the Constitution) or, exception-
ally, it must involve their representatives in the several Parliaments (as provided by s 51(xxxvii) and
(xxxviii)). It cannot be achieved merely by the actions of governments and governmental officials.

[7.37] Although s 51(xxxvii) has received only sporadic and limited judicial consideration, this
should not obscure the fact that the rise of co-operative federalism in Australia since the 1990s has
made it a power of real significance. It is currently used to support national legislative schemes of
great importance in fields such as corporate regulation, industrial relations and water management.
However, Andrew Lynch (‘After a Referral: The Amendment and Termination of Commonwealth
Laws Relying on s 5 1(xxxvii)’ (2010) 32 Sydney Law Review 363) has noted that ‘[386] [w]hat has
been singularly lacking from most judicial consideration of the power has been clear acknowledge-
ment of its distinctive characteristics as a facilitator of co-operative federalism’, and that construction
of s 51(xxxvii) would benefit from recognition of the continued interest of the referring States in the
subject-matter they have made available for the operation of Commonwealth legislative power.

4. Powers of the United Kingdom Parliament

[7.38] Anothes significant co-operative mechanism for the redistribution of legislative power is
s 51(xxxviiiy ¢f'the Constitution, which enables the Commonwealth, ‘at the request or with the
concurreriee Of the Parliaments of all the States directly concerned’, to exercise any power that was
formeify\exercisable only by the Imperial Parliament or by the Federal Council of Australasia. For
exatapie, as a result of Commonwealth-State negotiations following the High Court decision in New
South Wales v Commonwealth (Seas and Submerged Lands Case) (1975) 135 CLR 337, the States
vere given the power to legislate over the territorial sea, or at least that part of it extending three
nautical miles from the coast. This was achieved through complementary legislation by the State and
Commonwealth Parliaments. The Commonwealth, pursuant to its power under s 51(xxxviii), and in
response to a request by the Parliament of each of the States, enacted the Coastal Waters (State Title)

Act 1980 (Cth) and the Coastal Waters (State Powers) Act 1980 (Cth), providing for the exercise of
legislative power by the States.

Coastal Waters (State Powers) Act 1980 (Cth)

5 The legislative powers exercisable from time to time under the constitution of each State extend
to the making of — ...

(c) laws of the State with respect to fisheries in Australian waters beyond the outer limits of the
coastal waters of the State, being laws applying to or in relation to those fisheries only to
the extent to which those fisheries are, under an arrangement to which the Commonwealth
and the State are parties, to be managed in accordance with the laws of the State.

[7.39] In 1989, the validity of s 5(c) was upheld by the High Court.

Port MacDonnell Professional Fishermen’s Association Inc v South Australia
(1989) 168 CLR 340

The Court: [378] [T]he primary subject to which par (xxxviii) was addressed was the perceived
need to ensure that legislative powers necessary for the purposes of the new nation could be exer-
cised locally notwithstanding that, prior to federation, they were beyond the competence of local
legislatures. In that context, there is no valid reason why the words ‘within the Commonwealth’
should be given a more constrictive operation than that which flows from their ordinary grammatical
construction. On that ordinary grammatical construction, the words refer to the location of the exercise
of legislative power of the designated kind and not to the area of operation of the laws made by the
exercise of such power ...

As the references to the United Kingdom Parliament and the F ederal Council of Australasia
make plain, the ‘power” to which the paragraph refers is legislative power. Shortly stated, the effect
of s 51(xxxviii) is to empower the Commonwealth Parliament to make laws with respect to the local
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which underpins all that has subsequently been written about the relationship between s 5 1(xxxi) and
other heads of legislative power. What was said by Barwick CJ in Teori Tau also does not sit well with
his later statement in Trade Practices Commission v Tooth & Co Ltd [(1979) 142 CLR 397, 403] that
s 51(xxxi) is ‘a very great constitutional safeguard’ whose ‘constitutional purpose is to ensure that
in no circumstances will a law of the Commonwealth provide for the acquisition of property except
upon just terms’ ...

[386] [T]here are ... fundamental defects in the reasoning in Teori Tau ...

Writing in 1945, Dixon J had said that for his part he had ‘always found it hard to see why
s 122 should be disjoined from the rest of the Constitution’ [Australian National Airways Pty Ltd vy
Commonwealth (1945) 71 CLR 29, 85]. Thereafter, in Lamshed v Lake [99 CLR, 141], Dixon CJ
pointed out that ‘[i]n considering the operation of s 122 an obvious starting point is that it is “the
Parliament” that is to make the law pursuant to the power s 122 confers’. And as Dixon CJ went on
to say [99 CLR, 143-4]:

‘[W]hen s 122 gives a legislative power to the Parliament for the government of a territory the
Parliament takes the power in its character as the legislature of the Commonwealth, established in
accordance with the Constitution as the national legislature of Australia, so that the territory may
be governed not as a quasi foreign country remote from and unconnected with Australia except
for owing obedience to the sovereignty of the same Parliament but as a territory of Australia
about the government of which the Parliament may make every proper provision as part of its
legislative power operating throughout its jurisdiction.’

Thus, whatever differences may be observed between the legislative power conferred on the
Parliament by s 122 and other heads of legislative power, it is necessary to bear steadily in mind that
s 122 is but one of several heads of legislative power given to the national legislature of Australia, and
that a law which is made under s 122 is made in exercise of the legislative power of the Parliament
and operates according to its tenor throughout the area of the Parliament’s authority.

Next, for present purposes, the critical point to be derived from Schmidt is that the application
of the principle of interpretation described there — that conferral of an express legislative power
subject to a limitation is inconsistent with construction of other legislative powers in a way that would
authorise the same kind of legislation but without the safeguard or restriction — cannot be confined to
construction of the heads of power enumerated in s 51. The [387] principle, the soundness of which
is not disputed, must be applied to all heads of the power of the Parliament.

The application of this principle of construction has been described as ‘abstracting’ the power oi
acquisition from other heads of power. That description may readily be accepted if it is intended ‘as
no more than a shorthand description of the effect of applying the principle of construction identified
by Dixon CJ in Schmidt. In the present case, however, the notion of ‘abstraction’ was, at times during
the argument for the Commonwealth, treated as leading to ‘incongruous’ results in thé\&onstruction
of s 122. But when it is recognised that the task to be undertaken is the construction, as 4 whole, of
the legislative powers of the Parliament, any supposed incongruity said to follow from reading s 122
as limited in relevant respects by s 51(xxxi) disappears.

It disappears essentially for two reasons. In considering the validity of a law passed by the
Parliament, it is neither necessary nor appropriate to seek to characterise that law as a law with respect
to a single head of legislative power. The law may, and commonly will, find support in several heads of
power. The present case, and the situation considered in Newcrest, are examples where s 122 is one of
several heads. So also is Re Minister for Immigration and Multicultural and Indigenous Affairs; Ex parte
Ame [(2005) 222 CLR 439]. Secondly, if, in addition to whatever other characters it may have, the law
has the character of a law with respect to the acquisition of property, the law in that aspect must satisfy
the safeguard, restriction or qualification provided by s 51(xxxi), namely, the provision of just terms.

It has been well said of the reasoning in Teori Tau that it is ‘totally at odds’ with that in Lamshed
v Lake. Further, as the Territory, in particular, illustrated by the many instances given in its written
submissions, the tenor of decisions since Teori Tau indicates a retreat from the “disjunction’ seen in

that case between s 122 and the remainder of the structure of government established and maintained
by the Constitution. Further, s 128 of the Constitution since 1977 has engaged electors in the territo-
ries, and valid provision [388] has been made by the Parliament for representation in both chambers
of the Parliament of electors in the two populous territories.

To preserve the authority of Teori Tau would be to maintain what was an error in basic consti-

tutional principle and to preserve what subsequent events have rendered an anomaly. It should be
overruled.
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isi in Newcrest and’ Wurridjal were limited to the application of
) Altnki?llcl%hott}iﬁedfecgssz)i?rslg in the majority judgments has implicatioqs for other aspects of
. 51(Xxx}),ed ‘disjoinder’ of s 122 from the rest of the Constitution, suggesting that those aspects
K SuPpk?:Snow require reconsideration. For example, both Gummow and Kirby JJ emp‘}1a51§ed in
- £ that no significance should be attached to the absence, froms 122, of the words .subjec't t(?
A ?W(ercf;stitution’. In Bennett v Commonwealth (2007) 231 CLR 91, Kllrby. J r’na‘de a s1.rn.115.1r }?mnt:{
ﬂﬁtsmugh the provisions of s 122 are not stated to be ‘subject to this Constitution’, ‘[125] it is inheren
aflrom the context, that they will be so read’.

i ot vet resolved is whether the legislative power given b)’ s }22 is subject to

{z.e“?l!iriogsn eglllzsrl;fltzes }(;f religious freedom contained in s 116 of the Con§t1tut10n. In Ik(rzéigr\ez
Commonwealth (Stolen Generations Case) (1997) 190 CLR 1, hapded down just ;w(c; l;Jvee s -
Newcrest, the Court was divided on that issue. Before Kruger, the dicta on the pou:;[ a eerll t};p 1aw}sl

lear. In Lamshed v Lake, Dixon CJ saw no reason ‘[143] why s 116 should not apply 0 o
uncde uﬁder s 122: and even in Teori Tau, Barwick CJ conceded that s 122 must be subject to ‘[570]
- ropriate provis,ions ... as, for example, s 116°. By contrast, in Attorney—Genergl ( I‘/zc); Ex rel
%I;gck?) Commonwealth (DOGS Case) (1981) 146 CLR 559, Gibbs CJ found such d12cta [5d93] tvci:(riz
difficult to [594] reconcile’ with the general assumption that laws made under s 122 stand outs
the normal consfitutional framework.

wing these dicta in Kruger, Gaudron J held that.s 1'16 does apply as a limit on
{2\357 ]enaljiijilellr;de% s 122, though she added_that ‘[123] s 116 1s dlrf?cted to.laws, n’}ad% ;)y ;ﬁg
Comnfonwealth, not laws enacted by the legislature of a‘self—govermng Te;lrrjltory .dooX r}éssed
Guitsmow JJ were strongly inclined to agree. Dawson J,. with whom McHgg hagref , € E e
a conitrary view: for him, the decision in R v Bernasgo;?z was a barrier against | ele>c;l eclll.s:c[)a)] s
Territories of any express or implied constitutional limitations on power. He conclu Tz:z o 1de
not think that it is possible while R v Bernasconi stands to hold that s 116 restn_ctsR s ; ; o dovt
think that the reasoning in Lamshed v Lakﬁ is lneces;arillygp bghp{/e(f)efrtrﬁg (t:oo g;?itul::ionv(‘ ;ﬁ:g tates,.)

ommon assumption that the place ot s n \ &
g(;rrl:;?gtl?utstieh: argued that thg limit it imposes on Commonwealth laws affeCtl'nﬁ'reI;lgl?ndwriiigift
of ‘the division of legislative power betwel:en the %omrr;c;;wgiﬂt;ﬁfu: ﬁleleo iﬁﬁzsn \S)v;tx ;,Irletssee deinemmge’i
have no application to laws under s . Clearly,

?12 (rie}llsg(c)i i(l)l (;u11(116 by Gaudlr)gn, Toohey and Gummow JJ on one hand, and by Dawson and McHugh

77 on the other, were consistent with their subsequent views in Newcrest in relation to s 51(xxxi).

[9.48] Equally divisive in Kruger was the application of Ch III. Dawson J, thh’ Wh(zim Mcg\;fhlJ
agreed, held simply that *[62] [c]ourts created unfie_r s 122 are‘: not federal'cogrts , a;lh aE[cco_ o egsyy
that the doctrine of separate and independent judicial power has no apphcatlo(ril 1%1 }(13 ergI udror.l
Brennan CJ applied [44] the accepted doctrine’ to th'at effect. On the other han :1 o.cc)1 : ey,th aissue
and Gummow JJ all expressed support for the opposite view, though not ﬁrzally eml mgt I }f deCi;
(Gummow J held that in order to do so it would be necessary to reconsider [170]hat eas betanCe
sions in Spratt v Hermes and Capital T Ifjand /Illpp.liance_lv1I Pty Ltcf‘ vl:;;zicg:ce;i)o}"lsusé ;Iel 21:) n% rme(i
i er was evenly divided on the 1ssue. However, :
tﬁ: i?lgil;ﬁrigelf)rftl garwick CJ in}:S'pmtt v Hermes that the issue must be ’fragmented: that is, not all
provisions in Ch III can be put aside as not ‘applicable to the Territories’.

[9.49] In Northern Territory v GPAO (1999) 196 CLR 553, the High Court held that conﬁdentéaclilgy
provisions in the Community Welfare Act 1 983 (NT) were an e.:ﬁ‘ec.twe answer to a subploepa 1f§u Ao 1);
the Family Court of Australia. In order to arrive at that decision, it was necessary toc ar}fyil Ie; &
on which, in the Northern Territory, the Family Court exercises its powers ur_lder Pt YH of t e; _ ara a)si
Law Act 1975 (Cth) in relation to children. Part VII was added in }987, and in 19?5 1’£sd qperall(t)p e
extended by a new Subdiv F, providing in part, by s 69ZG: ‘This Part applies in and in relatio

the Territories.’

it was assumed that, despite its insertion in a general law operating th.rou_ghout
Eaés{()llomrglloi\?:ﬁth, s 69ZG is a law made under s 122 for the govemment of the ".l"c:lr.n"[t'orles.nls
was nevertheless held that the jurisdiction exercised pursuant to 8 69ZG is federal _|ufns7160 .%on,fihe
that Pt VII as applied by s 69ZG is ‘a law of the Commonwgalth ’for the purpo'ses1 0 fs f (i1) é)that
Constitution. In that sense, s 76(ii) is ‘applicable in the Territories'. However, it also followe 1
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< urisdicti f law
. ’ N . . is defective for want of jurisdiction or for error 0
McHugh J: [412] When a person claims that the writ of certiorari should issue to quash an or to assert that the record of a court IS

has the right ' i i ‘se to a justiciable controversy against the maker
decision of a lower court, tribunal or public [413] authority, the claim gives rise to a ‘matter’ ~ on the face of the record. That claim of right gives rise to 2
the meaning of Ch III of the Constitution. The claim asserts that the record of the court, embo

cof the record and those s oy tﬁ - Hrlta'lklr:\gr.ises under the Constitution and is therefore a

the order, is defective and that the order is of no force and effect. It gives rise to a controve Finally ... the controversy begaReLk e‘:[‘pa e
concerning ‘some immediate right, duty or liability to be established by the determination o ~ <atter’ within the meaning of the Constitution. ne decision in Mellifont
Court’ [Re Judiciary and Navigation Acts (1921) 29 CLR 257, 265] —with the maker of, and any p; ;'_ CallinanJ broadly agreed with McHugh J. Indeed, he' suggested that.t e ? AP
supporting, the order or decision. If the order or decision is that of a court, it is irrelevant that [11.60] General (Qld) may nowadays ‘[476] provide a basis f.or.a broad view 0 what 18 Kiiwoet
have settled a controversy between parties who are strangers to the applicant for certiorari ... A¢ ttomey—h s. the absence of an “immediate” right, duty, privilege or 11ab11'1ty may rzo 2'( iy
for certiorari gives rise to a new and different controversy from that involved in the proceedin; nd .- perdapis,iva Kirby J, too, was prepared to hold that the Court was seised of a ‘matter’, a
gave rise to the order. It gives rise to a separate “matter’. The contrary view could only be maintaing lways b e(; tor aé:tion autlzlorised by the Attorney-General’s fiat.
if the dissenting view in Abebe v Commonwealth [(1999) 197 CLR 510] had prevailed ... st in the refato d ho held that there was a relevant ‘matter’ agreed that

A stranger to the proceedings that gives rise to the relevant record may apply for certiora 61] However, even these ”ﬁ“ee JHCce :)- ounds. Moreover, Gaudron, Gummow and
quash an order or judgment contained in the record. The judgment of Blackburn J in R v Justice, hould be dismissed on discretionary & y

S applications S ; ; ‘matter’, they too would have declined on
Surrey [(1870) LR 5 QB 466] is frequently cited for this proposition, although earlier cases had e J] said that, even if they had discerned a relevant “matte 4
recognised the right of a stranger to obtain certiorari. The rule that a stranger to the proceedings

“ieeretionary grounds to issue certiorari. Various factors were atd(lijuceqf g(s) (g((;irslt(lililgc 1‘[1(1)dt1}rl11gs S/fggzlir?)f
apply for certiorari to quash an order, made without jurisdiction, has the same historical basis as the cretionary relief. For examp‘le., it was said that an uf}kﬁ:’l‘:;ig;?meerdoom IVF treatments for which,
rule that a stranger can apply for prohibition to quash such an order. Permitting strangers to apply acting in good faith on the decision of Sundber.g ¥ rglgd thomeelves liable 10 prosecution un der the
certiorari helps to ensure that ‘the prescribed order of the administration of justice’ is not disobey if the decision were nOw overturned, they might fin : e e o completed: ofhets might have to be
In Worthington v Jeffries [(1875) LR 10 CP 379, 382] ... Brett J said: : Victorian Act. Some0 fthose treatments mlght already' ave leé fergnce t;aving been permitted to
‘[414] [T]he ground of decision, in considering whether prohibition is or is not to be gran abandoned premat‘xely. Again, it was sald' that the Episcopa , on 1ica‘;ion o 0o joined as a party
is not whether the individual suitor has or has not suffered damage, but is, whether the ro Me submigsions to Sundberg J as an amicus, had abandoned its app
prerogative has been encroached upon by reason of the prescribed order of administration

to the Fetérai Court proceedings. Had it persisted and been joined as a party, it would have had a right
justice having been disobeyed. If this were not so, it seems difficult to understand why a strange 5
may interfere at all.”

; tted to proceed by way of certiorari.
to apovai. und for fhet ;ezass]otr}lx lt&)?&iger;%te?slefgi{lsxftg esi:rélfte:lr)l:ctz?ne apparty can}rllot put it in a better
s N 4 e . 5
Perhaps a better reason — particularly in a federal system where cases deal with questions of - 17/1 '*il,st%:nji?\l:;&ld[be inif it had been a party’. Similarly, the b'elatef.i entry }ﬂtO the Pﬁocfd;“%igi
constitutional validity — is that, if the losing party does not appeal, a judgment or order made without ( ;\qsgon —y Attorney-General was judged against his earlier fal'lx}re to intervene 1% t he X ? o
jurisdiction will become a precedent. Hence, the public interest may be enhanced by allowinga Q) e e dings or to seek their removal into the High Court. In addition, Klrby J noted tha f[h
stranger to apply for certiorari to quash such a judgment or order. As Barwick CJ pointed out in R $ - @"“’ﬂ o= 1 garties to the proceedings before Sundberg J were content with the outcome 0 those
v Federal Court of Australia; Ex parte WA National Football League [(1979) 143 CLR 190, 20 gllofth; aCt?.a pd McHugh J noted that in particular, the Victorian government, which might have
such considerations ‘apply with equal, if not greater, force with respect to matters where jurisdic $ ggoceed}n Bpnal " stgin the decisi(,m was evidently content to accept it. It had not appealed,
depends on constitutional competence’. In similar vein, Professor Wade has written [(1967) 83 had an interest in COME ; .

Quarterly Review 499, 503] that certiorari ‘is designed to keep the machinery of justice

nor had it made any attempt to repeal or amend the legislation. Ilts atfcitudef madi:i cllt1 t?;OUbt{:;ﬁ{‘gﬁl
i i islati i declaration of inva
working order by preventing inferior tribunals and public authorities from abusing their whether it would enforce its legislation even if there was no

in prope:

R sod t
e : . i t is in the public interest of that State to accep
These statements of Barwick CJ and Professor Wade apply with equal force to recors Ef curial must assume that thﬁ Vlczjon?;lagd(;vg;n;?ﬁlrg}:gg‘? .tha“ ) P
proceedings, made within jurisdiction, but which on their face demonstrate an error of law the correctness of the order
Given that a stranger may apply for certiorari, it is not surprising that the Attorney-General, when 8.

representing the Crown in cases within the Attorney’s jurisdiction, always has standing to apply for
the issue of certiorari even though he or she was not a party to the proceedings in the lower court of
tribunal. That is because the Crown, as guardian of the public interest, has an interest in seeing tha
tribunals stay within their jurisdiction and that they do justice according to law ...
Accordingly, in my opinion, both applications for certiorari give rise to a matter in the original
jurisdiction of this Court. In both proceedings, the applicants contend that the record of the Federal
Court should be quashed because it shows an error of law on its face. The controversy between the
applicants and the respondents is whether the order of the Federal Court does show an error of 1aw
on its face and whether the applicants are entitled to have certiorari issue to quash the order. Other
controversies between the parties — such as standing [415] — are incidental to those issues. In some
cases, the existence of a matter may depend on the plaintiff or applicant having standing. But “neither’
the concept of “judicial power” nor the constitutional meaning of “matter” dictates that a person who
institutes proceedings must have a direct or special interest in the subject matter of those proceedings'
[ Truth About Motorways Pty Ltd v Macquarie Infrastructure Investment Management Ltd (2000) 200
CLR 591, 611]. True it is that no matter exists for constitutional purposes unless ‘there is a remedy
available at the suit of the person instituting the proceedings in question’ [200 CLR, 612]. Here
there is a remedy available to the applicants. Subject to the exercise of the Court’s discretion, evefl
a stranger may obtain certiorari even though he or she is not a person aggrieved by the order made
in the proceedings.
The fact that the applicants were not parties to the proceedings in the Federal Court is irrelevant, -
as is the fact that the Federal Court order settled a controversy between the respondents. A stranget

4 i j icti iteria by which
[11.62] The requirement that a plaintiff must have locus standi, and tlllehrestr}bcl'gV/e rc.r‘;aie diszinction
that 1 i ir origins i ijon of the public/prt
that requirement must be satisfied, have their origins in a versio _ i '
gdm; gack to medieval times. Traditionally, if as between individual n.elghb'our.u}% oclc;:pcliers (;t; ;aot?lgi
the amenity of one was impaired by the land use of the other, }Ihe dai’ﬂlctegf mtdg/; 01{&11 ! ?hea gfievance
| i i i s affecte
‘temedy for ‘private nuisance’. However, ifa whole nelghbf)ur. ood was a : e gri ‘
ﬁﬂ’ectgd the 1focal community generally, no individual plaintiff had a.prlvate rlg_ht of a;lct;cl?lé 53311:;
nuisance’ was a public concern, and required a public remedy. This meant either E} a s
of the nuisance was prosecuted for a criminal misdemeanqur, or that the Aﬂorpey— eneld i;;stitute
chief law officer of the Crown in its capacity as parens patriae [parent of the natlon]t, com:his poafud
proceedings in the public interest for an injunction to abate the nuisance. As time went on
‘was modified in two ways. -
4 . ¢ . . 9 l 1
! ‘1.63] First, it came to be accepted that proceedings for ‘public nulsar’lce coul thsl?eqmred L
* private individual in the Attorney-General’s name. The At‘tomey—General s consen Generai o
vas usually given (by the granting of a “fiat’). The action 18 thus brm{ght by the Attorxlley-d R
%a:relation of” (“ex rel’) the real plaintiff; but the latter (the ‘relator ) has the contré)bar{[he e
th proceedings, and pays the costs. The ‘relator’ may be someone directly affec‘:tel v ! e ;
 need not be. In modern times, municipal councils have frequently brought ‘relator’ actions.
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ultimately disposed of on the ground that the relevant sections did not, after all, confer non-judicia]
power. The Boilermakers issue did not need to be resolved.

[12.20] A further challenge is now unlikely because, since the 1970s, the underlying rationale of the
Boilermakers doctrine has shifted. In Boilermakers, an essential rationale was the need to insulate
from political interference the special judicial responsibility for ‘the maintenance of the Constitution’

Leslie Zines has suggested that this rationale applies peculiarly to the High Court, so that the positioﬂ
of other federal courts could be distinguished (The High Court and the Constitution (Federation Press

5th ed, 2008) 296). Zines concedes, however, that while such a distinction might be drawn on polic ]
grounds, the textual and structural arguments that were relied on in the Boilermakers Case adrm};
no such distinction. In any event, there has been a shift in recent years towards a different rationale:
one that treats the courts as the bulwarks or bastions of individual liberty, and thereby implies thai
their role in policing constitutional limits on government has as much to do with the protection of
individual freedom as with the federal distribution of powers.

[12.21] This wider rationale is reflected, for instance, in the assertion by Deane J in Street v
Queensland Bar Association (1989) 168 CLR 461 that the Constitution ‘[521] contains a significant
number of express or implied guarantees of rights and immunities’, and that ‘[t]he most important
of them is the guarantee that the citizen can be subjected to the exercise of Commonwealth judicial
power only by the “courts” designated by Ch III’. The shift in emphasis was signalled by Jacobs J in
R v Quinn; Ex parte Consolidated Foods Corporation (1977) 138 CLR 1, in which the Court held

that the power of the Registrar of Trade Marks to order the removal of a trade mark from the register
did not involve judicial power.

R v Quinn; Ex parte Consolidated Foods Corporation
(1977) 138 CLR 1

Jacobs. J: [11] The historical approach to the question whether a power is exclusively a judicial
power is based upon the recognition that we have inherited and were intended by our Constitution
to live ugder a system of law and government which has traditionally protected the rights of persons
by ensuring that those rights are determined by a judiciary independent of the parliament and the
executive. But the rights referred to in such an enunciation are the basic rights which traditionally
and therefore historically, are judged by that independent judiciary which is the bulwark of freeant.
The governance of a trial for the determination of criminal guilt is the classic example ...

[12] The right to have a trade mark remain upon a register is not such a right as I havédescribed.

[12.22] In both Alexander’s Case and Boilermakers, the relevant distinction was between, on the
one hand, the non-judicial power to make arbitral awards derived from the agreement of the parties to
submit their dispute to arbitration, and, on the other, the enforcement of the rights established by such
awards through the exercise of judicial power. That clear divide has been affirmed by the High Court
many times since, most recently in TCL Air Conditioner (Zhongsan) Co Ltd v Judges of the Federal
Court of Australia (2013) 295 ALR 596. But with the development of a broader liberty-protecting
rationale, the significance of the Boilermakers principle has long since transcended its origins in the
resolution of industrial disputes.

2. The Separation of State Judicial Power

[12.23] While there is a strong textual and structural basis for the separation of powers in the
Commonwealth Constitution, the same is not true of the State constitutions. In both Clyne v East
(1967) 68 SR(NSW) 385 and Building Construction Employees and Builders’ Labourers Federation
of New.South Wales v Minister for Industrial Relations (1986) 7 NSWLR 372, it was held that the
separation of powers is not constitutionally entrenched in the Constitution Act 1902 (NSW). In the
latter case, Kirby P stated that [401] far from providing a constitutional protection, separation and
entrenchment of the judiciary ... the Constitution Statute [New South Wales Constitution Act 1855
(Imp)] and the Constitution Act both specifically contemplated that, in respect of New South Wales,

power would be held by the legislature not just to impinge upon courts and the judicial function but
even to abolish, alter or vary such courts’.

SEPARATION OF JUDICIAL POWER 501

[12.24] The first edition of this book suggested (at 902) that the position in New South Wales might
have been changed by the Constitution (Entrenchment) Amendment Act 1992 (NSW), which was
carried in a referendum held on 25 March 1995 and assented to on 2 May 1995. That Act amended
s 7B of the Constitution Act by adding to the provisions thereby ‘entrenched’ (see Chapter 16, §3) the
provisions for judicial independence and security of tenure contained in Pt 9 of the Constitution Act
(as also inserted by the Constitution (Amendment) Act 1992 (NSW)). However, in Kable v Director of
Public Prosecutions (NSW) (1996) 189 CLR 51, an argument to that effect failed. It failed in part on
the technical ground that all of the material events in Kable had taken place before 2 May 1995 (when
the new entrenchment provisions came into force). But it also failed on the more substantial ground
that the protections of judicial independence now entrenched in the New South Wales Constitution
were insufficient to furnish either the textual indicia of a strict constitutional insulation of judicial
independence, or the long-established historical tradition of such insulation, which were found in
respect of the Commonwealth of Australia in the Boilermakers Case, and Ceylon in Liyanage v The
Queen [1967] 1 AC 259 (see §7 below).

Kable v Director of Public Prosecutions (NSW)
(1996) 189 CLR 51

Dawsor{ J}{77] The appellant contended that the Constitution Act 1902 embodies a separation of
powetz.whereby the judicial power of the State is separated from its legislative and executive powers
__{Hywever, there is nothing in the structure of the Constitution Act 1902 to support this contention ...

Whilst Pt 9 of that Act is headed ‘The Judiciary’ nowhere does it provide that the judicial power
of the State is vested in the judiciary. Section 53, which is contained in Pt9, provides that no holder of

judicial office may be removed from office save on an address of both Houses of Parliament seeking
removal on the ground of proved misbehaviour or incapacity. There are additional provisions relating
to the suspension of judicial office and the fixing or changing of retirement age. Section 56 provides
that Pt 9 does not prevent abolition by legislation of a judicial office whether that be done directly or
indirectly by the abolition of a court or part of a court.

While these provisions are concerned with the preservation of judicial independence, they cannot
be seen as reposing the exercise of judicial power exclusively in the holders of judicial office. Nor can
they be seen as precluding the exercise of non-judicial power by persons in their capacity as holders
of judicial office. They clearly do not constitute an exhaustive statement of the manner in which the
judicial power of the State is or may be vested. Had Pt 9 attempted such an exercise it would have
cut across a long history of [78] the exercise of non-judicial power by the courts and the exercise of
judicial power by bodies exercising non-judicial functions.

The Constitution Act 1902 may be contrasted with the provisions of the Commonwealth
Constitution, in particular ss 1, 61 and 71. Those sections respectively vest the legislative power of
the Commonwealth in the Parliament, the executive power in the Executive and the judicial power in
the Judicature. Section 1 appears at the commencement of Ch I, which is headed ‘The Parliament’.
Section 61 appears at the commencement of Ch II which is headed ‘The Executive Government’.
Section 71 appears at the commencement of Ch I1I which is headed ‘The Judicature’. In R v Kirby;
Ex parte Boilermakers’ Society of Australia [(1956) 94 CLR 254, 275] this Court held that this
pattern could not be treated as a ‘mere draftsman’s arrangement’ or as ‘meaningless and of no legal
consequence’. It is because the judicial power of the Commonwealth is vested by Ch III in those
courts which it identifies and is dealt with nowhere else (save for s 51 (xxxix)) that this Court was
compelled to conclude that no functions other than judicial functions may be reposed in the federal
judicature and that no powers which are foreign to the judicial power may be attached to courts created
by or under that chapter. Not only that, but it was recognised that the position and constitution of the
federal judicature was bound up in the federal structure established by the Constitution, ‘for upon the
judicature rested the ultimate responsibility for the maintenance and enforcement of the boundaries
within which governmental power might be exercised’ [94 CLR, 276].

The latter consideration has no application to the judicature of a State and the failure of the New
South Wales Constitution to vest judicial power exclusively in the judicature must be fatal to any
contention that the separation of that power from the other powers of government is a constitutional
requirement. Even if it could be said that it was required, it might, in contrast to the requirement
imposed by the Commonwealth Constitution, be disregarded by an Act of Parliament, for in that



