tiebreaker rule in Article 4(3) OECD and UN MC in conjunction with no. §.2

sentence, of the OECD MC 2008 Comm. on Article 4 can also be regarded as
provision.

7 ot contain an LOB clause.'” LOB clauses can also be found in certain
r does n 174
1ax treaty that dia and Japan. _ . .
ax es concz:llggdwi’é (l;ntaiﬂs several objective tests in paragral!})h Zéa:)-(t;)magtiopnajgﬁii)p;ﬁ .
~ Amticle 2 is i btaining the benefits o :
62 M.no. 13 et seq. OECD Commentary on Article | illustrates several possibilities 10 deg ‘%jment of one o_f these tests is Sumf;f;lf:ﬁf;r ; - Stmgbe B ot
with the issue of conduit companies. It explains the pros and cons of a logk- Thet of these tests ts.fulﬁlled, lrea;y g el A
approach, a subject-to-tax approach, a channel approach, a bona fide clause ang o f no! ity test contained in paragrap‘h' ’lwubdivisions Pt e e always
comprehensive and complex limitation on benefits provisions. The limi W, = als, Contracting States, pO%lthﬂ § Al e St 5 Ml e
provisions will be analysed in more detail indiv 5 it witkiontpassing aky st is oy el 1o reaty beneit
i invoke treaty of the conditions set by paragraphs 2((:)-(&:)‘, or.ﬁ \ 'dém’ b
ifit meets one 0! f paragraph 2(c)-(e), it is regarded as a ‘qualified resi e somannme
'@emuﬁenétqow?m regard to all of its income. Concermnt_;g pLa{)al;gra%J S 3 concéms 4
. i i i e. The claus
el tricted to certain types of incom he . o
: o gl i ially the restrictions of the source State bul
R eer on of residence especially e _ Ees. )
uem-benct;ljts g;?)‘:ig bgyrz;:ﬁil Srelief from double taxation in ]tjl';e residence State.”” Benefits
i a :
m&:fno:?atﬁmality are not covered by Article 22 US MC.

2. Limitation on Benefits Clauses

a. Overview

63 Limitation on benefits clauses are specifically designed to

prevent treaty shopping, Tye
entitlement is made dependent on the taxpayer proving that he did not become residen g

Contracting State to obtain the benefits of the treaty concluded by this State, Being a sip
resident is not enough. The taxpayer has to establish an additional nexus to the Contra,

State by providing non-tax Teasons for becoming or staying a resident of the Contractjs
State.

b, Article 22(2)(a)~and (b) US MC 2006

V1 g p thereof are not 66
ontractin Stale ora OlltICd]' SudeVISIO 0 lOLa u h() ty
Anmdl dua(.a., n 1 Or la thorl ere

¢ i ted treaty benefits.

; N ing; efore, they are automatically grant .

64 The United States was the first country to insert a provision into its tax treaties that depjed suspect of treaiy Sh(;'p&mgoggg e e dosomgin Or. !he e e @

treaty benefits under certain conditions."*® The 1970 tax treaty between the United States Paregraph 2(b) o til o o b i i ikt e o
Finland already denied a corporation the application of the reduced rates on divideng ins=ac uses the term q

g 6. Article 3(3)(i) of the US MC 1996 defines the term
interest and royalties in the source State if the corporation was subject to froza %ﬁcle ii%?n?:lliin[ii'hd[ct :I?gm Begfederal - Statenand Toeal gDYemgfr;iS;, :::1-2:12
in its residence State and at least 25 per ce i yuali o s ntities as well as certain pension trusts S
or indirectly by persons who we?e individuals not resident in the same State as g govenxmt_an}-owned SOI‘PEFaU%':: 32‘:;;%:; fi:n Article 19 of the US MC 1996 (Government
corporation.'® A similar provision was then included in Article 16 of the first US Mode] cé i ster pension hene . h é(b) has a broader scope than Article 22(2)(b) of the US
May 1976. Article 16 US MC of June 1981 and of the Discussion Draft ) service). ™ As a result, paragrap
expand the situations where reaty benefits are denied.'™ Article 22 US MC 1996 restructur MC 2006.
the provisions and introduces some additional clauses. In 2006, Article 22 US MC is misge
and tightened again. The OECD MC does not contain an LOB clause. In its 1998 Ry
Harmful Tax Competition,'" already i
and, in 2003, such clause was inserted in no. 20 of the Comm. on Article 1~7His
based on the 1996 US MC. The 2014 BEPS Discussion Draft on Action, & proposes the
inclusion of an LOB clause into the OECD MC in a newly drafted Asticle X.!72 [ the
following, the US MC 2006 will be illustrated and due regard is oi%ei’to the deviationg
contained in the OECD Proposals in the Comm. and in the BEPS Dis€ussion draft. The United
States has inserted an LOB clause in nearly all of its treaties and is“unwilling to conclude 2

¢. Article 22(2) (c) US MC 2006

i i 8
idi i d companies may qualify 6
i a subsidiary of publicly trade g

4 Apuhlt];ly :irgdazdifzg:lpﬁgyagsrumed that it has a sufficient nexus to its rcaudan,e iggf{:
ﬁ?;tl'eaz sha]::s are traded. Due to the strict requirements for listing a company L;nsei .‘:w 5
:;cilr:nlge it is difficult to use a publicly lrade_d compaﬁ;{) for {?;r:a([% tﬁogg;rts Eltrl;;; pm:ldpa]
: e in a Contracting State is entitled to all bene i
z?atgpzi’l li/t;j;g:er:;t t;;d —if it exists — any disproportionate class of shares, are regularly trade

. F, OB
173. However, the old DTC Hungary/US 1979 and DTC Eola:ndlUS 1974 i})l]z] g(% ég{l{gﬁu;.:;u fg;sl 1240]0
. lause TE‘le new treaties close this gap but are not yet in force; see Art. 2. aehine ﬁave g
: aczjiﬁn 22 DTC Poland/US 2013. The old DTC Iceland/US 1975, Wh](;:In 12]n
e ithe Y7 ains lause in Art. 21.
i aced i nd now contains an LOB ¢ Art.
174 glausc g m::l. VZ"S‘S;F&I“I‘-H‘E"-:;;UZAOS? ;9'3/200'?, Art. 3 Prot. of the DTC InilamegaEcgg lC 9[3:;’50(2;
B ¢ iti d to have an ¥
ies wi s and Mauritius are also suppose
.tTh - edrafg‘ Wﬁ??zﬁ?c?igzumqumx 2006, Art. 21 DTC Japan/Netherlands 2010/2012, Art. 22A
apan see, e.g., Art. F :
D%C Japan/Switzerland 1971/2010 and Matsud?* N., ,6] BIT 239 (2007\1;heﬂmr ek
I75. If the requirements of the objective tests are fulfilled, it does not matter E
ai £ shopping purposes. . P—— :
176 g)e;m\?gggr;;r‘:‘lel;g (;;Jim Lt;fritt};!;osz]::r .gef:e_;prx Clauses in Double Tuxation Conventions (2006) at
‘ 94; for the benefits of Art. 23 see e.g. US Tech. Expl. Art. 22 § 353.
177. See e.g. Art. 24(1) OBCD, UN and I%TSthM([ZIS e 1996
é h. Expl. Art. 3 of the 1996. » o N e
i;g f’rz;:l];grt:;i(}j lS: KECLimith:Iian on Benefits Clauses in Double Taxation Conventions (2006) al
" &Yy - .y [ )

168. For a detailed analysis of the historical develo
Law & Pol’y Int'l Bus. 763 (1983).

169. Art. 27 DTC Finland/US 1970,

I70. For the wording of these Provisions see Vogel, 3rd ed., Art. 1 at m.no. 102 et seq.

171. See OECD, Harmful Tax Competition An Emerging Global Issue, 1998, para. 120.

172. OECD, Public Discussion Draft of 14 March 2014 on BEPS Action 6: Preventing the granting of
Treaty Benefits in Inappropriate Circumstances at para. 11; Internet: <hllp:/!www.occd‘org;‘ctpl
trea[ies/lrcuryfabuse-discussiun-draft-marchYEOf4.pdf> (last visited 28 May 2014); see now also
id., BEPS Action 6: Deliverable, Preventing the Granting of Treaty Benefits in Inappropriate
Circumstances of 16 September 2014 at 24 ¢ seq.This proposal adds a derivative benefits clause.

pments of LOB clauses see Rosenbloom, H.D., 15
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Art. 1

persons Covered

On one or more recognized stock exch iti
. _ zed anges. In adc
e i ed soe Companf.q plr?ndc‘fd:]'gﬁ:{’c;‘??pany must at least sati 4 ties with France and Canada, which speak of ‘actions’.'"® As a result, a GmbH, an S.A.r.l.
Fdsivaten Lot i e ‘p ass of shares must be Primarily graq. nership even if treated as a body corporate for tax purposes do not qualify for treaty
S el g v g o anges located in the Contracting State of which g orapart der this provision
located in its residence Sta second, its primary place of management and control hag g e e s s
tate. A company that is not publicly traded may neverthefes; ;1);0 :

from treaty benefits if as - :
y s 1f at least 50 Per cent of the aggregate vote and value of the shareg 4 Article 22(2)(d) US MC 2006: Tax-Exempt Organizations

or indirectly by five or fewer compan; ;

/ panies entitled i o ; Clly.
indi e b_enehls ur}der Article 22(2)(e)(i) US Me The US MC distinguishes between two different types of tax exempt entities. A pension fund 73
(Att. 4(2)(@) US MC) qualifies for treaty benefits if more than half of the fund’s beneficiaries,
members or participants are resident in either Contracting State. The 50 per cent requirement

69  The term ‘recognised stock ¢ i . ) ]
exchanges located in third counlri:scgz?: i?qolied;h?eg :In. Pal'i.tgr'aph. 5(a). Although g hinders the creation of pension funds by multinational enterprises as their employees are
rarely the case. The requirement that the sh;;u-eS i ‘ig ed in the list, in practice this is onfy ically resident in several States.'®® It obliges multinational enterprises to set up a pension
that is just listed on a stock exchange f£0m 6btaj i “e re%u]ar ly ‘”}de{i prevents a compg gd for each State in which it operates. Tax-exempt organizations other than pension
t.raded’ is not defined in the US MC. 1t requires ac:,f[“ - twd(?-/ benefits. The term ‘regul; funds automatically qualify for treaty benefits — without regard to the residence of their
frequency. Its interpretation can be derived ﬁ: d g i lume and a certain trading peneficiaries or members — if they are organized and operated exclusively to fulfil religious,
3(2). In the United States, the term is inte otmd STt lz{w ' accordance with Artiojet haritable, scientific, cultural or educational purposes.'”
1'88_4?5 (d)(4)(i)(B), according to whjc}] trad?&:rcule thlens]}:gm~m Treasnry Reg“'ation Sectioy i Article X(2)(d)(iii) of the BEPS OECD draft also grants access to treaty benefits to 74
INImIs quantities on at Jeast 60 days duringl the ta 'blarea. must be made in more than ge investment funds provided that they derive substantially all of their income from invest-

5 Xable year and the aggregate numbey ments made for the\benefit of individuals resident in one of the two Contracting States.'**

e. Article.22(2)(e) US MC 2006: Ownership/Base Erosion Test

70 Asafirst ati ini
alternative for obtaining access to treaty benefits, its ‘principal class of shares’ must

be primarily traded o
: 1 One or more recognized stock ex i in the
o s changes situ; esi i i i : .
pl - S b The e ‘prisaaciy tradgd’ o j[ghe Usuﬁccf‘j in cl{hf: residence Stage The awnership and base erosion test gives companies that are not l{sted on a stock exchange 75
in accordance w;l}} Acticle 32 S 1 b et e 5 and can be construgg cr are not subsidiaries of listed companies access to treaty benefits.'™ The base-erosion prong
p!ymg_the itttk et Hne‘ - 'h- . the United _States is ani vTine provision is designed to prevent conduit companies from benefiting from the treaty.'®”
.1.834—3(d()1(3). The requirement is metif more shares are traded on f:csou bur Rzgl-ifﬂiion i QI Gt i s o s i e
in the residence State than on securiti ina enaecstodk enchaniy . , A o
rities markets in any other co - |
y country. \ aa. Ownership prong. The requirements of the ownership clause are met if at least 76

71 The alternative *pri
he Primary place of management : " tes i
qluamy fm: oot Hdimns egrecognj:;gg ;:::z;rgi Ci}esl permits the_compaqy i 50 per cent of the shares or other beneficial interests of the person are owned — directly or
72 : ?,z[ EUTSZ?,“LIY large. The term is defined in Article 22(5)(d) Uém hg,ﬁ;l?alzrs residenci biatg indirectly — by persons that are qualified persons under paragraph 2(a) (individuals), 2(b) (the
- dubsidiary of Publicly Traded -ompanies. A company that is not ;.)ubliciy traded
s rided may

185. See Art. 30(2)(c)(ii) DTC France/US 1994/2009, speaking of ‘droit de vote et de la valeur des

be entitled to tr S te i

Koy Thj:;:‘{)vbiz?(i?tb unclle.r Article 22{§)(C)(ii) if' its shareholders are pubiicly traded

losing treaty benufits. 1 - Iszém_ltadthle] outsourcing of certain activities to subgidiaries without actions’, in contrast to para. (2)(e)(i) speaking of ‘actions ou tout autre droit dans ceite personne’
: oo equired that at least 50 Ny d Art. XXIX A (2)(d) DTC Canada/US 1980/1997; also Art. 28(2)(c)(bb) DTC Germany/US

of the shares (: . ; per cent of the aggregate Wote an ; ) ana y ; ¥

a (;ht‘, t:heues (_.md if they exist, also at least 50 per cent of any dispro f"_:' o te f'm? and value 1989/2006 speaking of ‘Aktien. See Simontacchi, S., Taxation of Capital Gains under the OECD

15 directly or indirectly owned by five or fewer pubfiol.. ; P Pqrriehate class of shares) Model Convention (2007), 344; Wassermeyer, F. & Schonfeld, J., DB 1970, 1972 (2006). Differing

treaty benefits under subparagraph (i)(A) or (}; )pla«hld-y tradeq compaties that are entitled to opinion: Wolff, U., in: W“.is?serl‘neyelj. Art. 1 DBA USA at m.no. 62. ;

i i Interposition of.companies that are not 186. Vega Borrego, FA., Limitation on Benefits Clauses in Double Taxation Conventions (2006) at 124.

187. See US Tech. Expl. Art. 22 § 327; many treaties used or still use the term ‘not-for-profit
organisation’, see, e.g., Art. 28(1)(f) DTC Germany/US 1989. Similar provisions can be found, e.g.,

entitled , '
0 treaty benefits does not harm s long as the ultimate owners are entitled to treaty
in Art. 16(1)(f) DTC Finland/US 1989, Art. 24(2)(f) DTC Luxembourg/US 1996, Art. 17(1)(e) DTC

benefits (‘indi ship®) ¢ i
(“indirect ownership’) and the Intermediary shareholders are residents of either

Contracting St: i
e Cont:afttid;; Slltaltz r:l:!ﬂ?ecessary that the publicly traded companies are residents of the
comipanies’ ke sesidbil. Ort?c(o:mpany _seekmg tr&%ty benefits as long as the publicly traded Mexico 1992/2002 and Art. 18(1)(f) DTC Thailand/US 1996. The German Finanzgericht of
companies as sharghe 1 a. oniracting State.'™ The limitation to five publicly traded Cologne of 24 October 2002, 2 K 6627/96, BeckRS 21013487 (2002), held that the question
down the public] €rs was chosen to enable Joint ventures without completel il whether an entity can be regarded as a not-for-profit organization has to be decided according to the
. the publicly traded test. Treaty entitlemen s limited to companies icaning 3. 2 enng law of the Contracting State in which the organization is established. The other Contracting State
[l:' evidenced by a comparison with the text of paragraph 2(6,(5 :lhlets lss';um.g Sha_rgs_ This - may not apply its own criteria regarding the status of a not-for-profit organization.

ctween shares and other beneficial interests and also by the French l,a makes 2 FIISUDCUUH 188. OECD, Public Discussion Draft of 14 March 2014 on BEPS Action 6: Preventing the granting of

y rench language versions in the Treaty Benefits in Inappropriate Circumstances at para. 113 Internet; <http:/fwww.oecd.org/ctp/

treaties/treaty-abuse-discussion-draft-march-2014.pdf> (last visited 28 May 2014).
189. For instance, a German GmbH or a French SARL may benefit from this clause.

180. US Tech. Expl. Art. 22 § 319; Woiff. U7, in. v

181. For the definition of these terms see Agr ;;'(;;;f;‘f”geyc;, A.n. 1 DBA USA at m.no, 50. 190. Gohr, M., in: E/J/G/K, Art. 28 m.no. 70: Wolff, U.. in: Wassermeyer, Art. 1 DBA USA at m.no. 85;

182. US Tech. Expl. Art, 22 § 321; Wolff, Ul jn—- Waqs:n ,(C) US MC. Rosenbloom, H.D., 58 TNI 649. 650 (2010) deplores that the provision is ineffective if the

183. See also US Tech, Expl. Art, 22 § 322 -{)VoJ-ﬂ’ U j;mlcyer. Art. 1 DBA USA at m.no, 53. Residence State of the conduit is willing to grant tax eredits to companies owned by foreign

184. See the example in Us Tech. Expl. Art. 22 § ‘3,?6': wo};;_”{}m;;s";[ S investors. He also criticizes that the publicly traded test and the active trade and business test do not
R b 0. OL. comprise a base-erosion prong.
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77

78

Art. 1

Contracting States), 2(c)(i) (publicly traded companies) or 2(d) (tax-exempt organizations) 5y
The owners must be residents of the same Contracting State as the taxpayer;'*? in cas:
indirect ownership, each intermediate owner must be a resident of that State as well 3
contrast to the base-erosion prong, it is not sufficient that the owners are resident in the 0!'
Contracting State. According to Article 4(1) US MC, US citizens living in a third E""'
also count as US residents for the ownership prong. There is no limit for the number o
owners. Minority shareholders are to be taken into account as well. The threshold of Exaé N
50 per cent enables joint ventures in which qualified persons and third-country reside "
participate on an equal footing.'>® If the taxpayer has issued several classes of shares. fha
50 per cent of each class must be held by the qualified persons mentioned above,
shareholding may fall temporarily below the 50 per cent ownership requirement provide.d ha
this requirement is met on at least half of the days of the taxable year. 3

bb. Base-erosion prong. The base erosion test ensures that the source State only hasré
grant treaty benefits if the income is taxable in the other Contracting State. If the income ig.
inter alia, passed on to third-country residents in the form of deductible payments that erods
the tax base of the other Contracting State, treaty benefits are denied. Article 22(1)(e)(ii) us
MC requires that less than half of the taxpayer’s gross income is paid or accrued — directly
or indirectly — to persons who are not qualified persons under paragraph 2(a), (b), (c)(i) or (df
resident in either Contracting State in the form or deductible payments.'** Payments that are
at arm’s length and made in the ordinary course of business for services or tangible pmpmf
are not taken into consideration as deductible payments. This means that payments m
third-country residents as well as payments to residents of either Contracting State who do no
qualify under the paragraphs mentioned above are harmful.

The term ‘gross income’ is not defined in the US MC. It has to be interpreted in line with
the domestic law of the Contracting State in which the taxpayer seeking access to treaty
benefits is a resident.' To determine whether the tax base of this country is eroded, the law
of this country has to be applied. In the United States, the gross income is the difference
between gross receipts and the cost of goods sold.'™® The lower the amount of the gross
income, the more difficult it is for the taxpayer to gain access to treaty benefits. Similarly, the
question whether a payment is deductible has to be answered in conformity with the domesti> »
law of the residence State of the taxpayer. If the domestic law disallows a deduction (e.g . dug

191. It was not necessary to include qualified persons under paragraph 2(c)(ii) «®in.this situation the

taxpayer is indirectly owned by a publicly traded company. However, awheiship under paragraph
3 or 4 is not sufficient. The ownership test is easier to fulfil in a large/cguntry. In small countries
with investors located in neighbouring countries, this test is often not ‘atisfied.

[gn the US MC 1996 it was still sufficient that the owners were resident in one of the two Contracting
oStates.

Wolff, U., in: Wassermeyer, Art. 1 DBA USA at m.no. 86.

Tt}e OECD proposal in the Comm. to Art. 1 is easier to fulfill. Here, all payments made to residents
of either Contracting State are admissable. In the OECD proposal it is not necessary that the
recipients are qualified persons in the sense of paragraph 2(a), (b), (¢)(i) or (d).

See the clear wording: ‘as determined in the persons’s State of residence’; see also Rosenbloom,
H.D., 58 TNI 649, 650 (2010), who illustrates the initial reticence of the United States to interpret
the term “gross income’ in line with the other treaty partner’s law; Wolff, U., in: Wassermeyer, Att.
1 DBA USA at m.no. 100. However, Vega Borrego, F.A., Limitation on Benefits Clauses in Double
:Hr.t'ﬂ?ioﬂ Conventions (2006) at 160, tries to find an autonomous meaning of the term ‘gross
income’ as this term is defined in many treaties; see, e.g., Art. 17(4) DTC Spain/US 1990, Art. 17(3)
DTC Czech Republic/US 1993 and Art. XV of the 2004 Memorandum of Understanding of the
DTC Netherlands/US 1992/2004.

For Germany, the term ‘Rohgewinn’ is understood as the difference between ‘turnover’ and the
‘costs of goods sold’; see Wolff, U., in: Wassermeyer, Art. 1 DBA USA at m.no. 100; Gohr, M., in
E/J/G/K, Art. 28 m.no. 83.

192,
193.
194.

195.

196.
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 4PE located

ered Art. 1

feﬁoﬂs Cov
1o the application of thin capitalization rules) the payments are not taken into z_iccoum.m
sprding to the US MC 1996, payments made to a third-country resident and attributable to
Mees in the residence State of the taxpayer did not count either. As this exception is
20 longer contained in the US MC 2006, it can be concluded that deductible payments are
0 o even if attributable to a PE situated in the residence State of the taxpayer. Arm’s
length payments in the ordinary course of business for services or tangible property,
#E iation and amortisation allowances are to be disregarded.'*®
~ The base erosion test also applies to indirect payments. If the direct recipient is a
«qualified person’ mentioned in paragraph 2(e)(ii) but acts as conduit and passes on the
ents to a person resident in a third country or to a resident of one of the Contracting
States that is not a ‘qualified person’ mentioned above, then the test is nol‘passed either. The
policy behind the provision to deny treaty benefits if the tax base in the‘remdcnc; State Qf.the
{axpayer is eroded speaks in favour of regarding payments made E)g{ the intermediary recipient
as harmful only if these payments are deductible in that State.”

I Derivative Benefits Clause

A derivative benefits.clause is structured in a similar way as the ownership and base erosion
clanse and also deloys an objective test. Neither the US MC nor the OECD proposal in the
Comm. to Article | "contain a derivative benefits clause. However, most treaties concluded
between the United States and EU Member States have included such clauses to avoid

conflicts with) the fundamental freedoms of the TFEU.>™ The OECD debated the inclusion of
a derivate benefit clause in its Discussion Draft on BEPS Action 6 of 14 March 2014 and

197. Vega Borrego, EA., Limitation on Benefits Clauses in Double Taxation Conventions (2006) at 164
& 132.

US Tech. Expl. Art. 22 § 331. However, some treaties do not contain an exception for arm’s length
payments; see, e.g., Art. 28(2)(f)(bb) DTC Germany/US 1989/2006.

See Bates, 1. et al., 41 Intertax 395, 399 (2013).

See, e.g., Art. 30(3) and (7)(f) DTC France/US 1994/2009, Art. 28(3) and (8)(e) DTC Germany/US
1989/2006, Art. 24(4) DTC Luxembourg/US 1996, Art. 26(3) and (8)(f) DTC Netherlands/US
1992/2004, Art. 23(3) and (7)(d) DTC UK/US 2001/2002. Derivative benefits clauses can also be
found in treaties concluded with Japan; see, e.g., Art. 22A(3) and (7)(d) DTC France/Japan
1995/2007, Art. 22A(3) and (8)(d) DTC Japan/Switzerland 1971/2010, Art. 22(3) and (7)(e) DTC
Japan/UK 2006. After ECJ of 5 November 2002, Case C-466-469/98, Case C-471-472/98, Comm.
v. UK et al., ECR 1, 9427 (2002) and of 12 December 2006, Case C-374/04, ACT Group Lirigation,
ECR I, 11673 (2006), it is still disputed whether an EU Member State may negotiate an LOB clause
that penalizes domestic enterprises owned by residents of other Member States; see for this dispute,
e.g., Kofler, G., 41 TNI 45 (2004), Bates, 1. et al., 41 Intertax 395, 403 (2013); Mason, R., 43 TNI
563 (2006) and Calejo Guerra, J., 51 ET 85 (2011). There are good reasons to argue that an EU
Member State is not allowed to enter into an agreement that permits a third State to discriminate
against companies owned by residents of other EU Member States. While the fight against treaty
shopping may justify a different treatment, all measures have to be proportionate. To the extent that
setting up a company in another country does not lead to the application of a more favourable tax
treaty, a treaty shopping motivation can be excluded. It would be disproportionate to deny treaty
benefits in this situation. EU aspects are also taken into consideration within the framework of the
bona fide clause (see infra m.no. 90), see e.g. Memorandum of Understanding re: Art. 16(2) DTC
Austria/US 1996, Memorandum of Understanding No. XXVIII(c) re. Art. 26(7) DTC
Netherlands/US 1992/2004. However, a discretionary relief provision is not sufficient to comply
with the fundamental freedoms, see ECJ of 28 June 1977, 11/77, Patrick, ECR 1199 (1977)
para. 14/15.

198.

199.
200.

201.
Treaty Benefits in Inappropriate Circumstances para. 13; Internet: <http://www.oecd.org/ctp/
treaties/treaty-abuse-discussion-draft-march-2014.pdf> (last visited 28 May 2014). The OECD did

135

Rust

OECD, Public Discussion Draft of 14 March 2014 on BEPS Action 6: Preventing the granting of

79

80




Art. 1

drafted such clause in its BEPS Action 6: Deliverable Report of September 2014 222 The

lax treaty was contained in Article 17(3)(b) DTC
United States 1980/19812°% and

with regard to an EU Member State in Article 26(4) Dyg
Netherlands/United States 1992 The territorial scope of this draft provision is not restrigta

to the EU. The underlying idea of a derivative benefits clause is that a company shoulq ,:
entitled to treaty benefits if its o 3

income directly without interposition of the company. In this situati o
was not motivated by tax reasons and treaty shopping can be excluded.2* According to thig
clause, a company is entitled to all benefits of the Convention if it is owned by ‘equiVajm
beneficiaries’ and does not pass on 50 per cent or more of its gross income in the form gf

deductible payments to persons that are not ‘equivalent beneficiaries’, The ownership and fha
base erosion test must be fulfilled simultaneously.

81 aa. Ownership prong. At least 95 per cent of the aggre
shares — and if a disproportionate class of shares exists,
shares as well — must be directly or indirectly owned
equivalent beneficiaries.”™ An equi
Contracting State that is a qualifie
(Contracting State), 2(c)(i) (publicl
tively — and this is the most comm

gate voting power and value of g
at least 50 per cent of this class of!

on application of this provision — residents of third Stateg
that would be entitled to the benefits of a comprehensive tax treaty between the source State
and the third State under a provision similar to paragraph 2(a), (b), (c)(i) or (d) also count g5
equivalent beneficiaries. If the tax treaty between the source State a

same State as the taxpayer,
the maximum rates contained in the treaty
of the taxpayer have to be compared with

With regard to dividends, interest and royalties,
between the source State and the residence State

residence State of the taxpayer.”® If this threshold is exceeded, all treaty benefits are(Ganied
and the taxpayer is subject to the domestic tax rates. The taxpayer is not allowed to.claim the
maximum rate contained in the treaty with the residence State of the owner.*%in case of
indirect ownership, each intermediate owner must itself be an equivalent beneficiary, 28
bb. Base-erosion prong. The base erosion test in the derivative benefits clause is similar
to the base erosion test contained in Article 22(2)(e)(ii) US Model (ses Surra at m.no. 7).

not include this derivative benefit clause
erosion; see the example in para. 15.

202. OECD, BEPS Action 6: Deliverable, Preventing the Granting of Treaty Benefits in Inappropriate

Circumstances of 16 September 2014 at 27. The provision is contained in Art. X(4) which is added
in brackets.

203. See also Avi-Yonah, R. & Halabi, O., 66 BIT 236, 240 (2012).

204. Wolff, U., in: Wassermeyer, Art. | DBA USA at m.no. 86; Kofler, G., 41 TNI 45, 68 (2004).

205. The 95 per cent requirement avoids harsh results if minority shareholders are not qualified persons,
see Wolft, U., in: Wassermeyer, Art. 1 DBA USA at m.no. 113.

206. In many treaties, it is sufficient if the owner would be entitled to claim the same maximum rate by

virtue of other provisions, e.g., the Parent-Subsidiary Directive or the Interest and Royalties
Directive: see, e.g., Art. 16(7)(h) DTC Finland/US 1989/2006 and Art. 28(8)(f) DTC Germany/US
1989/2006.

207. See Wolff, U., in: Wassermeyer, Art. 1 DBA USA at m.no. 113
however, argues in favour of

in Art. X of the proposal as it voiced its concern about base

; Mason, R., 43 TNI 563, 566 (2006),
a teleological interpretation: in certain situations the taxpayer should
be able to claim the reduced rate contained in the treaty with the Residence State of the owner.

208. This requirement is difficult to understand. If the intermediate owner is already an equivalent

beneficiary, it is no longer necessary to go back to the indirect owner.
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Art. 1

ons Covered
’—-’_L—_—

i : ass in form of
s than 50 per cent of the company’s gross income 1f'=i1u_st bes passed on in
dmctljlsl: payments to persons that are not equivalent beneficiaries.

Article 22(3) US MC 2006: Active Trade or Business Test
g

i 2 fits if he exercises an active business activity. 83

A taxpayer may alsc;l b: t:I:ttiﬂfrdez:?yt;Zﬁgﬁt:: ]:E accordance with paragraph 3 are only gr‘;}med
In contrast to the 0:_ ";l]m: ii;:ms of income if these items of income are related to the huriﬁe;s
g wsp’f‘;ti:ozg?ro:'ﬁy applies to persons other than individuals, as mdn;lfgljnat]iom: ailﬁzpﬁ

o iy its wi 5 ' ality of their income purs arag
:ﬁtﬁﬂcd to:treaty benehé?anflti;elizi!;‘;? fl(?r tgfvitgénd.yinterest, rents and royalties paid to th{;
@xa). The teStcci)Snr?;E::ed peyrson.l“’J Concerning business income, a treaty does not restric
tax:pa_yer'bythf; source State once the PE threshold is Passcd. . . B
B estis if the resident is engaged in the active conduct ofa trade or busi i

'rhe‘tesl stie d ﬂlw, income earned in the other Contracting St.ate is dem;al i
- rESId'e i :‘S:'ilteh a? ade or business or is incidental to the trade or busmessl. in' ad l1t1_01'1.
e m?' ; re l’t' it can;ied on in the residence State must be stllblsltantlal inre augn
the trade or bu.sm‘?S{ ac ‘1_v aiti\"il}’ in the other Contracting State. Activities conducted hy
o the trade Or, : 15;"1!‘2530 be attributed to the taxpayer. The attribution is important f‘(?r l”e
mm?cted PP-!;: (:i;s the taxpayer is engaged in the active conduct of a trade or"builnesz
question of g \L er'q derivgd in connection to or is incidental to the trade or buslp&i;ﬁ a;;l}e
whether 1€ nlL‘O.mi‘: i'is substantial. This means that a holding company ITlay_ fu s
Wbe&ﬁ;n:::tvs ?);i;)‘;rggﬂph 3 if its subsidiaries are engaged in the active conduct of a trade
requie aph -

|usiiess.

he 85
Active conduct of a trade or business: Article 30(4a) DTC France/US 1994/2004 uses the

i ective’; ic 3) DTC Canada/US
term ‘une activité industrielle ou commerciale ej_)‘egmﬁ eﬁs:::)];jﬁ}i ’i‘il’!es! gyl
s ‘exerce activement des activités indus i : R
o ui:igon' Art. 28(4)(a) DTC Germany/US 1989/2006 uses -,*.%L!n ig;ninzfe nit
vel g iy ; 4
:;ﬂgl;ige aktiv gewerblich witig ist’ in its German language VL:S:?;;, - ;ness e
d:;iled i-t-l.the treaties. The provision only states in a negattl\.fe :;ym z;., sy aElkJIlCﬁ\’,.é
ing i ; { ident’s own account is ded a _
ng investments for the resndeq s not. . b
221:111?: ﬁit ag trade or business. However, it makes an exclc:pt_mn if thosi sﬁ;}:;;esof o égd
iti iviti i bank, insurance
i securities activities carried on by a ink, : s
mSUI?};CZ: (?;al‘fr An active conduct of a trade or business requires n‘ot only l??}??f&i? o
;lecug e1"';1['101151] .activities. A pure management holding company does notdmtee = a husliness
Gz(r)mg: Tax Court of Cologne held that an activity that 15:E (])ln]y.[ggrflg]ee an(ibj[ I
f { ; > does not fall withi iy
ivi irtue of the legal form of the company AR Lot e
actl;ltytbyf :“ttr s busiiess-lm In the United States, the term is mterpretera[ih in l;%];tlaﬁons
gog::iicotax law in accordance with Article 3(2) of the rlespecuve .'treaq; thee{ ;n;;l v
u?ldcrl Section 367(a) IRC are used as a guidance for the interpretation o :
conduct of a trade or business’.

; L i T i« 86
In connection with: According to the US Technical Explanation, an item of income is

if i i ivity i source
derived in connection with a trade or business if thf mcp.m‘e-prod]ucu;%l f;;;\:l?:) :r&] Lehfr ;de i
State is a line of business that ‘forms a part of or is cofn:tl: eir:]ncome Jpig e e o
business conducted in the residence State by the rcc1p1ent‘ o t:as activi[ies i
attribution rules, activities conducted by corlmectcd persons _col_.l]n PR R
recipient. If the activities in both Contracting States are similar

3 in: . 1 DBA USA at
209. See Bates, . ef al., 41 Intertax 395, 400 (2013); Wolff, U., in: Wassermeyer, Art

no. 126, ’ 7 27 (1998): DTC
210. g;;an 6Fi.'u|Jrr:_g:eﬂ:‘c'.‘r)‘ Kiln of 18 December 1997, 2 K 7369/94, EFG 927 (

Germany/US 1989,
211. US Tech. Expl. Art. 22 § 336.
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Art. 6

UN MC

4. The provisions of Paragraphs 1 and 3 shall
also apply to the income from immovable
property of an enterprise and to income from
1m.r.navablc' property used for the perfr)rm'ance
of independent personal services.

Reimer

US MC

4. The provisions of Paragraphs | and
also apply to the income from reg pe
of an enterprise.

5. A resident of a Contracting Stage
J;iﬂbn'e to tax in the other Contractin S
income from real property simatfd
other Contracting State may elect f{
{cvcab!e year to compute the fax oor
mcqme on a net basis as if such iﬂCDﬂ:g
business profits attributable to a peny
establishment in such other State An
election shall be binding for the ta-xabl?’ 3
of the election and all subsequent .r |
Years unless the competent authority o
C_'ommcting State in which the Propert
situated agrees to terminate the election,

1, [Scope]
e to the fact that

his income and the

1e from Immovable Property Art. 6

OECD MC Commentary

Concerning the taxation of income from immovable property

|
Paragraph 1 gives the right to tax income from immovable property to the State

the State in which the property producing such income is situated. This is
there is always a very close economic connection between the source of
State of source. Although income from agriculture or forestry is included
ﬁﬁrﬁde 6, Contracting States are free to agree in their bilateral treaties to treat such income

o Article 7. Article 6 deals only with income which a resident of a Contracting State
“erives from immovable property situated in the other Contracting State. It does not,
+refore, apply to income from immovable property situated in the Contracting State of
which the recipient is a resident within the meaning of Article 4 or situated in a third State;
provisions of Paragraph 1 of Article 21 shall apply to such income.
" 9. [Concept of immovable property] Defining the concept of immovable property by
reference Lo the law of the State in which the property is situated, as is provided in Paragraph
2, will help to avoid difficulties of interpretation over the question whether an asset or a right
is to be regarded ag~immovable property or mnot. The paragraph, however, specifically
mentions the assets\and rights which must always be regarded as immovable property. In fact
such assets and zighis are already treated as immovable property according to the laws or the
taxation rules ¢f.most OECD member countries. Conversely, the Paragraph stipulates that
ships, boai: and aircraft shall never be considered as immovable property. No special

visian hisvbeen included as regards income from indebtedness secured by immovable
projer-y, as this question is settled by Article 11.
" 7 1 {Agriculture or forestry] The phrase ‘including income from agriculture or forestry’
it paragraph 1 extends the scope of Article 6 to include not only income derived from
immovable property as defined in paragraph 2 but also income from activities that constitute
agriculture or forestry. Income from agriculture and forestry includes not only the income that
an enterprise engaged in agriculture or forestry derives from selling its agricultural and
forestry production but also income that is an integral part of the carrying on of agriculture
or forestry activities — for instance, income derived from the acquisition or trading of
emissions permits (the nature of these permits is explained in paragraph 75.1 of the
Commentary on Article 7) where such acquisition or trading is an integral part of the carrying
on of agriculture or forestry activities, e.g. where the permits are acquired for the purpose of
carrying on these activities or where permits acquired for that purpose are subsequently traded
‘when it is realised that they will not be needed.

3. [Form of exploitation] Paragraph 3 indicates that the general rule applies irrespective
of the form of exploitation of the immovable property. Paragraph 4 makes it clear that the

f gource, that is,

provisions of Paragraphs 1 and 3 apply also to income from immovable property of industrial,

commercial and other enterprises. Income in the form of distributions from Real Estate
Investment Trusts (REITs), however, raises particular issues which are discussed in
Paragraphs 67.1 to 67.7 of the Commentary on Article 10.

4. [Priority] It should be noted in this connection that the right to tax of the State of source
has priority over the right to tax of the other State and applies also where, in the case of an
enterprise, income is only indirectly derived from immovable property. This does not prevent
income from immovable property, when derived through a permanent establishment, from
being treated as income of an enterprise, but secures that income from immovable property
Will be taxed in the State in which the property is situated also in the case where such property
i not part of a permanent establishment situated in that State. It should further be noted that
the provisions of the Article do not prejudge the application of domestic law as regards the
manner in which income from immovable property is to be taxed.
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¢ from Immovable Property

Art. 6

rves the right to modify the second sentence of the definition of the term

e oes not apply for domestic law

[No Observations on the Commentary] B roperty’ to make clear that the sentence d
mi

VP o . o retain the possibility of applying the provisions in its domestic laws

0 . Z
pcco wishes t [ . ST
5 Mt‘:,rthe taxation of income from shares or rights, which are treated therein

ve

5. Finland reserves the right to tax income of shareholders in Finnish companies from - immovable property.
direct use, letting, or use in any other form of the right to enjoyment of immovahle pro . :
situated in Finland and held by the company, where such right is based on the ownerg ; !
shares or other corporate rights in the company. p

6. France wishes to retain the possibility of applying the provisions in its domestip Iy
relative to the taxation of income from shares or rights, which are treated therein ag i
from immovable property.

7. Spain reserves its right to tax income from any form of use of a right to enjoymen
immovable property situated in Spain when such right derives from the holding of §
other corporate rights in the company owning the property.

8. Canada reserves the right to include in Paragraph 3 a reference to income fry,
alienation of immovable property.

9. New Zealand reserves the right to include fishing and rights relating to al] naturg
resources under this Article. -

10. The United States reserves the right to add a Paragraph to Article 6 allowing a reg
of a Contracting State to elect to be taxed by the other Contracting State on a net basis
income from real property. 3

11. Australia reserves the right to include rights relating to all natural resources under this
Article. ]

12. Mexico reserves the right to treat as immovable property any right that allows the
or enjoyment of immovable property situated in a Contracting State where that use g
enjoyment relates to time sharing since under its domestic law such right is not considered g
constitute immovable property. <

13. Estonia reserves the right to include in the definition of the term ‘immovable property’
any right of claim in respect of immovable property because such right of claim may not be
included in its domestic law meaning of the term. N

14. Israel reserves the right to include in paragraph 2 “any option or similar right to acquue
immovable property’.

paragraph 3
1

4 h,l.aﬂ’ jon of immovable property. . .
¥ -ahenat_ml? 0(l iri‘t];:uania also reserve the right to tax income of shm_’eholders in resnden;
N i;‘!:;afr((l;:n the direct use\. letting, or use in any other form of the right to enjoyment o

. ovable property situated in their country and held_ by the company, where such right is
gi,gvgn the ownership of shares or other corporate rights in the company.

[No Positions on the Commentary]

i i { i from
ia and Lithuania reserve the right to include in Paragraph 3 a reference to income

~

x

Non-OECD Economies’ Positions
Positions on the Article
Paragraph 1

1. India and Indonesia wish to address the issue of the inclusion of the words ‘including‘
income from agriculture or forestry’ through bilateral negotiations.

Paragraph 2

2. Given the meaning of the term ‘immovable property’ under its domestic law, Belarus
reserves the right to omit the second sentence of this paragraph.

2.1 Latvia and Lithuania reserve the right to include in the definition of the term.
‘immovable property’ any option or similar right to acquire immovable property.

2.2 Colombia reserves the right to include rights relating to all natural resources under this
Article. Colombia also reserves the right to amend the definition of ‘immovable property’ to
include expressly other property.

Reimer
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Art. 6

qualify as ‘the business of an enterprise’ under Article 7(1 ‘ 3
consequences, see infra m.no. 240 et seq.) (1) and (2) OECD Mg (on g

7. Situated in the Other Contracting State

63 Once tl_ne rgmdem;e State is established unambiguously (supra m.no. 49), it is ;
determm_c if the immovable property falls within the territorial boumiaries m;cess Y 8
Contracting State. This positive requirement has been inserted by the OEC‘D0 Mthe g
C.ompar‘?d to the 1977 version, Article 6 OECD MC 1963 was terser and less s 0
glﬁ nol_hmg its. application to immovable property ‘situated in the other C(;ntr;::ici:;gc’s

assigned primary taxation to the si i i f whi :
Contracting Statesd\l:vyas the situs Sta::e.smlS bt b
64 A full description of the boundaries of the two Contracting States is i
] g not proy i
SI?CD MC, although M]CIC 29 OECD MC has some relevance there%o. }ﬁgge?rm
ilateral PTCS do contain at least some general clarifications on the territo o
Coqtrac!:mg S_tate in their Article 3(1) (see supra Article 3 at m.no. 99 et sgy )Of
clarifications aim at settling disputes or doubts arising under domestic or general imq- i
law,10r any mismatch between the bilateral viewpoints. In particular, cga‘:tal Statemano
confirm ltheu territorial claims to the coastal sea, to the continental shelf. 6r tori ;istend s
or gxplmt the seabe;l or the soil underneath the seabed (e.g., the three or t;velve na%ni y usg
limits). Anothqr typical feature of these clarifications is the inclusion or exclusi Calnn%
enclaves and free-trade zones. gt CUStmﬁsT%

a. Determination of the Situs of Land

65 Tll:Je Comra_cting State ir! which a plot of land is situated is usually easy to determine. Issues
only arise if the plot of land does not lie completely within the physical borders'of one

Contracting State, as accepted by international treaties or principles of international law )

(e.%_, a portion thereof is located in either the residence State or a third State, or is claim=q
;)r shared by lwo Or more sovereigns). Similar issues may arise in connection with submergad
and (e.g., the three-miles or twelve-miles territorial limits adopted by various coastal & 4 .
and the continema_l _she] f beyond such limits). If existing agreements between the C ‘:w;:q' t@ﬁ
States, or the Speclfl(? DTC, does not address the circumstances at issue (see si nlru 1\14.‘[1‘0 g:f
the portion th.:l'EO:;fq in each Contracting State must be treated separately. 'lcl-curdir; éo its
physwg] location.™ For properties that are situated in areas claimed ora saared % t1

sovereigns, double taxation can only be avoided or eliminated by mutial ﬂbreém t Km“%o
25(3), second sentence OECD and UN MC). it ks

b. Determination of the Situs of Assets Other than Land

66 [f a tangible asset tha_t h'as been defined by the OECD and UN MC or domestic law as
1melovable pr(_)perty’ is, in fact, mobile (such as livestock, farming equipment, and logginé
equipment), it is considered to be located where the land on which such tan,‘gib]e asset 1§
typically l_ocal‘ed, even if the tangible asset moves from that location from time to time or for
some 'penod of time. For example, cattle belonging to a farm located in State A, which
;{::::t}:nes graze across the border on land in State B, are considered to be ‘situ;lted’ in

25. SSermey " 1N ] yer, E MC «, ClL.
Wasse er, I N Wassermeyer Art. 6 OECD t m.no. 42; ¢ 3
0 ) 4l m.n f. Austrian BMF , EAS 1012 of
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gimilarly; if the immovable property is an intangible asset or right to make use of or 67
the natural resources of the land of another (e.g.. usufructs, easements, air rights,
%‘;’rﬂ%‘e land to which those rights attach is situated. Thus, in the example above, although
o cattle themselves are deemed to be situated in State A, the intangible grazing rights
;@tﬂd to the farmer in State A are situated in State B, as that is where the land to which the
= zing rights attach is located. It is irrelevant whether the land is actually used for the
: ges mentioned in the grant of the right (e.g., if the State A cattle do not, in fact, graze
Tinjstate B), or that the natural resources sought to be exploited in fact exist on or under ll'ie
Jand (€8 mineral rights associated with land that does not, in fact, have any such minerals)™®
g5 long as the intangible asset are legally or economically connected thereto.

Likewise, where bilateral DTCs (deviating from the OECD and UN MC; see supra m.no. 68
43 et seq.) consider income from shares of real estate companies, including any (actual or
ijﬁpﬂted) income from the enjoyment of immovable property and held by that company, not
to be ‘dividends’ but ‘income from immovable property’, the situs State of such income is
where the land held or used by the company (or the land to which its intangible rights are

attached) is located (infra m.no. 237).

xploit : . : : i
! rights, mineral extraction rights), such intangible assets are located in the same plage

¢, Immovable Properiy in the residence State

after applyirig.the foregoing rules, it appears that the immovable property is located in the 69
taxpayer’s residence State or in any third State (i.e., not in ‘the other Contracting State’),
quch immovable property does not fall within the scope of Article 6 OECD and UN MC. In
suck-circumstances, Article 7 OECD and UN MC (supra m.no. 7 et seq.) or Article 21 OECD

a1 UN MC (supra m.no. 27) apply.

Ifl

8. Connection between Asset and Income

To fall within the scope of Article 6(1) OECD and UN MC, the income must be derived 70
‘from’ the immovable property. No. 1 OECD MC Comm. on Article 6 reinforces the
connection between the immovable property and the income when it talks of ‘property
producing ... income’ (French version: le bien ... qui produit ce revenu). Article 6(3) OECD

and UN MC further clarifies the limits of the application of Article 6(1) OECD and UN MC

in that it requires some form of ‘use’ of the immovable property asset, viz. (a) an direct, that

is, active use (regularly by the asset holder himself); (b) the letting, that is, a passive use (by
granting a right to another person to directly use, or to sub-let, the asset); or (¢) any other form

of use of the immovable asset. Thus, if income is not connected with any form of ‘use’ of the
immovable property, another Article would apply.

A question could arise as to whether a payment received for the non-use of an immovable 71
property asset (e.g., a payment made to farmer under a market support programme not to
plant a particular plot of land) would fall within the ‘use’ requirements of Article 6(3) OECD
and UN MC: however, non-use when one has the right to use, qualifies as a ‘use in any other
form’, such that such income from non-use would fall within Article 60ECD and UN MC

(see infra m.no. 224 et seq.).

26. Cf. Art. 6(2)(ii) of the DTC between Australia and the US: ‘where the natural resources are situated
or sought’.
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II. Divergent Country Practice

Treaty practice of most countries in the world follows the design of Article 6(1) OECD and
UN MC.

1. No Restriction to Situs ‘in the Other Contracting State’

However, old DTCs (like the 1963 OECD MC) do not require the immovable property to ba
located ‘in the other Contracting State’ (see supra m.no. 63 et seq.) but assign primary
taxation to the Contracting State in which such property is situated. In this case, the Article
6 OECD and UN MC-equivalent applies equally to immovable property situated in the
residence State. This does not pose any problems where the rule provides for exclusive
taxation (‘is taxable only’) in that State. However, if the rule (like the 1963 OECD MC) is
drafted as an open distributive rule (*may be taxed’), there is no clause that disallows the other
Contracting State (i.e., the State that is neither residence State under Article 4(1)-(3) nor sityg
State, but may be the State of a secondary residence under Article 4(1) OECD and UN MQC)
from taxing such income. While this shows the importance of the 1977 reform of Article 6(1)
OECD and UN MC, a way out under the 1963 wording might be a broad interpretation of
Article 23 OECD and UN MC with a view to its object and purpose, viz. to apply this rule
not only to the “winner” or the tie break (Article 4(2) and (3) OECD and UN MC), but equally
(like Article 1 OECD and UN MC) to the other residence State, even though it ‘loses’ the tie
break. No difficulties arise where the immovable property is located in a third State. Like
under the post-1977 OECD and UN MC, Articles 7 or 21 OECD and UN MC apply (supra
m.nos 7 et seq and 21).

2. No Explicit Inclusion of Agriculture and Forestry

Another heritage of the pre-1977 OECD MC is that the explicit reference to agriculture and
forestry is missing. As noted above (see supra m.no. 52 et seq.), however, this does not imply
a difference in substance if at least the definition of ‘immovable property’ (usually, paragrach
2) refers to ‘equipment used in agriculture and forestry’ (see infra m.no. 107 et seq.). In tiess
cases, the Article 6 OECD and UN MC-equivalent applies without any problemis, In
particular, there is no need to consider whether there is a PE.

This interpretation does not work for older DTCs that do not include an expanxsive list of
immovable property (including agriculture and forestry) in their Article.(2). Thus, any
income that would have fallen under such Article 6 only because of the #xniicit mentioning
of ‘equipment used in agriculture and forestry’ in the Article 6(2) OECD and UN
MC-equivalent (example: interest income; see infra m.no. 108), will be covered by the
Articles 7, 10, 11, 12, or 21 OECD and UN MC-equivalents instead, as the case may be.
However, Article 6 OECD and UN MC-equivalent will not apply to these side payments.

A distinction is required for core income from agriculture and forestry. If the DTC contains
neither an Article 6(2) OECD and UN MC equivalent nor an Article 6(4) OECD and UN MC
equivalent but at least a norm corresponding to Article 5 OECD and UN MC, establishing that
typical facilities of agricultural and forestry enterprises constitute a PE (for these clauses, cf.
supra Article 5 at m.no. 169), income from agriculture and forestry will fall under Articles 7,
10, 11, 12, or 21 OECD and UN MC, as appropriate. If the DTC does not contain an Article
6(2) OECD and UN MC equivalent but at least a rule corresponding to Article 6(4) OECD
and UN MC that includes ‘business profits’ into the scope of application of Article 6 OECD
and UN MC (see infra m.no. 240 et seq.), then any income which is directly connected with
the soil (e.g., income from crops or severed trees, income from letting fields and forests)
would still fall under the Article 6 OECD and UN MC norm.
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3, Inclusion of Fishery

[n turn, SOmMe countries tend to include not only agriculrure_ and t'prestry but also ‘fishery’ or
‘freshwater fishery’ into” the parenthetical text of Lhej‘r Art_w.lc 6(1) OECD and UN
MC-equivalent. Examples can be found in the treaty practice ol_ Bangladesh, New ?.ealqnd
and Turkey. Such extension constitutes a subslann:_{l depa_rt.ul.'e ff‘nm the OEC[_) MC which
cannot be interpreted as including income from fishing activities in the scope of ‘immovable
propefty' under its Articles 6(1) and (2) OECD and UN MC-equivalent (see supra m.no. 55
and infra m.no. 198).

4. Inclusion of Income from Shares in Immovable Property Companies

A significant number of countries, including Finland and the Baltic States, tend m_inc!ude
any actual or notional income that the shareholder of a real estate company obtains from
her right based in company law to use the immovable property that belongs to the company
into the scope of Article 6 (for details, see infra m.no. 229 et seq.).

5, ‘Real’ Instead of ‘Immovable’ Property

US law genefally’uses the term ‘real property’ to mean ‘[l]and and anything _gr_owing on,
attached tGhor erected on it, excluding anything that may be severed without injury to_lhe
land’ 27 Ties, Article 6 US MC uses that term in lieu of ‘immovable property” used in Article
6 (0%Cland UN MC.

The US MC 1996 actually equated the terms, including parenthetical references to the
OECD and UN MC term ‘immovable property’: Article 6 US MC 2006 was entitled
Real Property (Immovable Property)’, Article 6(1) US MC 1996 mentioned ‘[ijncome ...
from real property (immovable property)’, and Article 6(2) US MC 1996 stated: ‘The term
“real property (immovable property)” shall have the meaning under the law of the
Contracting State in which the property in question is located.” Moreover, no. 2 US MC
1996 Tech. Expl. to Article 6 stated that the two terms are synonymous. o '

Interestingly, the parenthetical references to immovable property were eliminated in
Article 6 US MC 2006. Moreover, no. 2 of the 2006 Tech. Expl. to Article 6 US MC, which
retained the first two sentences quoted above, deleted most part of the original language but
at least confirmed that the expanded definition in Article 6(2), sentence 2 US MC conforms
to that in the OECD and UN MC, but is more limited than the definition of ‘real property’
for purposes of Article 13 (1) US MC which includes certain other interests in real property
not covered by Article 6(2) US MC.

Notwithstanding the deletion of the parentheticals and the change to no. 2 Tech. Exp].}_o
Article 6 US MC, there is no evidence to suggest that the changes were intended to modify
the underlying understanding that the terms ‘real property” and ‘immovable proper?y’ remain
synonymonus and interchangeable. On the contrary, as the above-quoted explanation makes
clear, the US understands the expanded US MC 2006 definition of ‘real property’ and the
expanded OECD and UN MC definition of ‘immovable property’ to ‘conform’ to each other.

27. Black’s Law Dictionary 8th edn (2008) at 1254, ‘Real property can be either corporeal (soil and
buildings) or incorporeal (easements)’.
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Art. 9

a. Article 9 OECD MC

The League of Nationals Draft of 1927 (1927 Draft LN MC)”' dealt with double taxagim
of business income in its Article 5, which focused on the concept of ‘permanent estabal?‘
ment’ for the allocation of taxing rights. Influenced by German tax law under
subsidiaries were treated as branches for tax purposes (‘Filialtheorie’),” that initia] Arti
5 regarded affiliated companies as PEs.” That approach was also embedded in the depg
about the appropriate method for allocating profits to PEs,”* but soon gave way to a differe;
notion: Treating associated enterprises as separate entities (‘separate entity appmachi)%
Thus, as early as in the 1928 LN Draft MC,” it had become apparent that the fen&
‘undertaking’ (or ‘enterprise’) included, in the context of a corporation, only the corpo :
entity itself together with its branches (considered to form a part of that single Corpd%

egal

enﬁQ') and no longer included subsidiary corporations which are themselves separate
entities.

'_l”hereafter. the separate accounting method and the arm’s length principle, both of
which are fundamental ideas governing Article 9, were set out in the 1933 Carroll Report:*

Thus, instead of extending its operations into each country through a branch of its own
organisation, the parent enterprise conducts its operations through a subsidiary, which,
in law, is a separate legal entity. The parent must therefore, in strict law, deal with the
subsidiary company as if it were a separate legal person. In other words, the legal
transactions between the parent and the subsidiary should be conducted in the same
manner as similar transactions between independent legal persons. As long as the
inter-company transactions are carried on under the same circumstances and conditions '
and on the same terms as they would be between two entirely separate and independent ‘
persons, dealing with each other in an open market, and in a manner which is ]
graphically described as at ‘arm’s length’, the tax authorities in general respect the =~ @
separate legal existence of the subsidiary company and tax it on the basis of its
own declaration as supported by its properly kept separate accounts. To verify thie

91. ‘Draft of a Bilateral Convention for the Prevention of Double Taxation’, Annex [ to th=Re=porten
‘Double Taxation and Tax Evasion' presented by the Committee of Technical Expeits-on Doubié |
Taxation and Tax Evasion, League of Nations Document no. C.216.M.85.1927.I1.(1927). ] ‘

92. See RFH of 30 January 1930, RFH I A 226/39, RS:Bl. 138 (1930) (‘Shell devisitn’); RFH of 16

September 1930, RFH 1 A 129/30, RStBI. 757 (1930) (‘Citroén decision’); f.\Wassermeyer, E., in: ||
Wassermeyer, Art. 9 at m.no. 5, briefly explaining the subsequent developrieats in German case law
and legislation. ‘.

93. Wittendorff, J., Transfer Pricing (2010) at 87. \

94. The 1933 Carroll Report and the subsequent MCs strongly favoured separate accounting for PEs and |I
affiliated enterprises, and argued that the method of fractional apportionment should only be app[iei 1
as a last resort; see Carroll, M.B., ‘Methods of allocating taxable income’, Taxation of Foreign and \
National Enterprises Vol. IV, League of Nations Document no. C.425(b).M.217(b).1933.1LA. {l933j
at paras 664-675; cf. Wittendorff, J., Transfer Pricing (2010) at 89-92. For a detailed overview of the
historical discussion, see also Carroll, M.B., 34 Colum. L. Rev. 473 (1934), noting that in the 1933 ‘
Model ‘the advocates of the method of separate accounting as the basic method for allocating taxable ==
income have won a decided victory in the international sphere over the supporters of fractional
apportionment’.

95. See Wittendorfl, I., Transfer Pricing (2010) at 88. W

96. See ‘Bilateral Conventions for the Prevention of Double Taxation in the Special Matter of Direct
Taxes’, Annex I to the Report on ‘Double Taxation and Tax Evasion’ presented by the General
Meeting of Government Experts on Double Taxation and Tax Evasion, League of Nations Document |
;%- C.562.M.178.1928.1L (October 1928), where ‘affiliated enterprises’ were no longer deemed 85 ==

S.

97. See Carroll, M.B., ‘Methods of allocating taxable income’, in: Taxation of Foreign and National
Enterprises Vol. IV, League of Nations Document no. C.425(b).M.217(b).1933.11.A. (1933) at pard.
384; see also Carroll, M.B., 29 AJIL 586, 588 (1935).
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geclaration and accounts, the tax authorities may enquire into the current of business
petween the local subsidiary and the parent company or other subsidiary companies of
the parent, which may for convenience be termed associated companies, and scrutinise
carefully the results of interlocking transactions. If this is difficult, they may resort to a
comparison with similar enterprises and make an empirical assessment upon the basis
of turnover, or in accordance with one or another of the empirical methods described
above in discussing the allocation of profits of local branches of foreign enterprises.
guch is the situation in the great majority of countries.

Based on the 1933 Carroll Report, and by enhancing the 1928 LN Draft MC with language 19
pased on Article IV of the 1930 US/France DTC.” the 1933 LN Draft MC (Article 5)° and

she 1935 LN Draft MC (Article VI)'® each incorporated an identical provision which is
qubstantively similar to Article 9(1).'

The same fundamental rules are found in the Protocol to the 1943 Mexico MC (Article
yII)'“and the Protocol to the 1946 London MC (Article VII),'® the former providing the
pasis for the UN MC and the latter for the OECD MC. In particular, Article VII of the
protocol to the 1946 London MC stated:'™

When an enterprise of one contracting State has a dominant participation in the
management <t capital of an enterprise of another contracting State, or when both

|

98. See\Carroll, id. 29 AJIL 586, 592-593 (1935); cf. WittendorfT, J., Transfer Pricing (2010) at 93.

90, “\y=aft Convention for the Allocation of Business Income between States for the Purposes of
Taxation’, Annex to the ‘Report to the Council on the Fourth Session of the Committee’, League
of Nations Document no. C.399.M.204.1933.ILA. [F./Fiscal. 76.] (June 1933); the draft
convention is also reprinted as appendix to Carroll, M.B., 34 Colum. L. Rev. 473, 494-498 (1934);
see also Avery Jones, ILF. et al., 60 BIT 220, 244 (2006).

100, ‘Revised Text of the Draft Convention for the Allocation of Business Income between States for
the Purposes of Taxation’, Annex I to the ‘Report to the Council on the Fifth Session of the
Committee’, League of Nations Document no. C.252.M.124.1935.1LA. [F/Fiscal 83] (1933).

101. Art. 5 1933 LN Draft MC and Art. VI 1935 LN Draft MC both read: “When an enterprise of one
Contracting State has a dominant participation in the management or capital of an enterprise of
another Contracting State, or when both enterprises are owned or controlled by the same interests,
and as the result of such situation there exists, in their commercial or financial relations, conditions
different from those which would have been made between independent enterprises, any item of
profit or loss which should normally have appeared in the accounts of one enterprise, but which
has been, in this manner, diverted to the other enterprise, shall be entered in the accounts of such
former enterprise, subject to the rights of appeal allowed under the law of the State of such
enterprise’. In addition, the Comm. on Art, 5 of the 1933 LN Draft MC noted: ‘Ad Article 5. —
Article 5 deals with subsidiaries which will be taxed as independent enterprises provided no
profits or losses are transferred as a result of the relations between the affiliated companies. If such
transfers are effected, the administration will make the necessary adjustments in the balance-
sheets”. See the Annex to the ‘Report to the Council on the Fourth Session of the Committee’,
League of Nations Document no. C.399.M.204.1933.ILA. [F./Fiscal. 76.] (1933) at 7. The term
‘arm’s length’ was explicitly mentioned in Art. 3 of the 1933 LN Draft MC concerning PEs: “The
fiscal authorities of the contracting States shall, when necessary, in execution of the preceding
paragraph, rectify the accounts produced, notably to correct errors or omissions, or to re-establish
the prices or remunerations entered in the books at the value which would prevail between
independent persons dealing at arm’s length’.

102. “Model Bilateral Conventions for the Prevention of International Double Taxation and Fiscal
Evasion’, League of Nations Document no. C.2.M.2.1945.1LA (July 1943).

103. ‘London Model Bilateral Convention for the Prevention of the Double Taxation of Income and
Property’, annex to “Report on the Tenth Session of the Committee’, League of Nations Document
no. C.37.M.37.1946.11.A (April 1946).

104. The 1943 Mexico MC contained the same language but added that the entering into the accounts
of the former enterprise is ‘subject to the rights of appeal allowed under the laws of the State of
such enterprise’.
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i situated is not entitled to tax the parent company except, of course, on the dividends

' itich the parent company may receive from its subsidiary, in accordance with the
'L‘v;ividends provisions of the applicable MC Article]. Secondly, in taxing the parent
é&mpaﬂlf- the authorities of the country in which such company ‘is situated may not take
fo‘into account the actual profits made by the subsidiary company in the other country, but
r‘;ﬁﬁly the dividends and other income paid by the subsidiary to the parent company.

\hese rules follow the principle that a subsidiary constitutes a distinct legal entity and
" ihould therefore be taxed separately. At the same time, Article VII of the Protocol
I indicates the criteria according to which the correctness of the mutual relations between

narent and subsidiary companies can be checked so as to avoid abuses resulting in the

 diversion of profits or losses from one company to the other.

e concepts and underlying reasoning of Article V(8) of those two Protocols were, without 20
ny intention of substantively changing them,'” incorporated into the draft Article on PEs in
the 1958 OEEC Report.'” Thereafter, the 1960 OEEC Report proposed a new Article X VI
ea associated enterprises while noting that the ‘expression “enterprise of a Contracting State™
means an enterprise carried on by a resident of the Contracting State concerned’.""” Both
orovisions were subsequently incorporated, unchanged, first into the OECD MC 1963 as
A rticles 5(6) and Article 9, and from there taken over into the OECD MC 1977.'"" In the
QECD MC 127 »Comm. on Article 9 it was furthermore clarified that such allocation of
Eoome shotiabe made by using the arm’s length principle.''* While Article 9 OECD MC
1963 did noy dddress corresponding adjustments,''” discussions within the OECD'"* led to the
inclhtsicn. of the new Article 9(2) in the OECD MC 1977, which provides that double
fgxa ot should be avoided by the use of corresponding adjustments; however, a number of
Swies entered reservations with respect to this new provision.'"?

108. See the Third Report of the Fiscal Committee “The elimination of double taxation’ (1960; circulated
within the OEEC under C(60)157) at para. 18.

109. Annex to the Report of the Fiscal Commitiee of the OEEC on ‘The elimination of double taxation’
(1958) at 34: “The fact that a company which is a resident of a Contracting State controls or is
controlled by a company which is a resident of the other Contracting State, or which carries on
business in that other State (whether through a permanent establishment or otherwise), shall not of
itself constitute either company a permanent establishment of the other.’

110, See Annex A to the Third Report of the Fiscal Committee “The elimination of double taxation’
(1960; circulated within the OEEC under C(60)157) at 24.

111. See Annex I (‘Draft Convention for the Avoidance of Double Taxation with Respect to Taxes on
Income and Capital’) to the Report of the Fiscal Committee on the Draft Convention for the
Avoidance of Double Taxation with Respect to Taxes on Income and Capital among the Member
Countries of the OECD (1963), C(63)87 Part I, at 41 and 45.

[12. See no. 1 OECD MC Comm. on Art. 9, which was subsequently shifted into no. 2 by the 1997
update (Report “The 1997 Update to the Model Tax Convention’, adopted by the Council of the
OECD on 23 Octlober 1997); see also Wittendorff, J., Transfer Pricing (2010) at 99.

113. Corresponding adjustments, however, were already foreseen for PEs in Art. VI(1)(B) of the Protocol
to the 1946 London Model, which read: ‘The fiscal authorities of the contracting States shall, when
necessary, in execution of the preceding section, rectify the accounts produced, especially to correct
EITors Or omissions, or to re-establish the prices or remunerations entered in the books at the value
which would prevail between independent persons dealing at arm’s length. If the accounts of the
permanent establishment in one contracting State are rectified as a result of such verification, a
corresponding rectification shall be made in the accounts of the establishment in the other
contracting State with which the dealings in question have been effected.’

114. See, e.g.. FC/WP 7 on ‘Apportionment of Profits’, FC/WP7(70)1 (1970), FC/WP 7 on ‘Corre-
sponding Adjustments’, FC/WP7(70)2 (1970), and notably the proposed ‘Amendments to Article 9
of the OECD Draft Convention and the Commentaries thereon’ by FC/WP 7 on ‘Apportionment of
Profits’, FC/WP 7(71)1 (1970); for a historical overview see also Solilové, V. & Steindl, M., 67 BIT
128, 130-131 (2013).

115, See Wittendorff, J., Transfer Pricing (2010) at 99.
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e

purchasing option is used. This rather short rule of thumb leaves room o
national delimitations — whi as i d in finding & sone L
e grm:lr;tauons which most probably was intended in finding a compromige
97 US: Revenue_ Ruling 55-540 of 1995: Indicators of a conditional sale:
payment are attributed to an equity of the lessee; b) the lessee is comractua:u i
amount.of ‘rental’ payments that also lead to the acquisition of the title; c) lhey‘f) bh:ged‘
are so high at the beginning that they constitute an inordinately large proiaortiou ;asx ¥
needed to secure the acquisition; d) ‘rental’ payments materially exceed the cy . the- .
ya]ue agd thlus compensate for more than just the use of property; e) the priu:cr;;ﬂIlt sy
! 15 nominal in relation to the value of the property at the time when the ¢ e
exercised, as determined at the time of entering into the original agreement cl;)rn e L
small amount in comparison to the total payments under the contract up to’thata re‘lzm
f) some portion of the periodic payments is specifically designated as interest or ; pmnmt; ise
readily recognizable as the equivalent of interest. e
98 _ Belgium: The {-lof van Cassatie/Cour de Cassation ruled that the reference to
in the method Article does not only encompass the details and technicalities of

the main product and service, and thus commonly do not include a separate transfer of P
* [pcase they do, the transfer of IP is often ancillary under the mixed contracts principle (infra
mno. 163 et seq.) For technical assistance, see infra m.no. 179 et seq. A list of potential
castomers developed specifically for the payer out of generally available information contains
go protected TP from the start. Opinions given by an engineer, an advocate or an accountant
gre good examples of consulting services'® (infra m.no. 103). The electronic provision of
advice or communication is not a compelling indicator of a lack of [P transfer. A
trouble-shooting database and non-confidential information in response to frequently asked
questions or common problems are examples of applied consulting, but not the transfer of
know-how as such.

Consulting has to be distinguished from transmitting information about experience 103
(know-how). The consultant does not transmit the experience knowledge itself, but uses it as
his ‘means of production’ for giving advice to the customer in a specific situation.'” If the
consultant disclosed his experience knowledge to his customers, he would risk going out of
pusiness in the long run, as he could only serve them once with original knowledge.
Furthermore, much of the experience is also gained by consulting other customers, but the

a) Partg

national 1&
granting the

credit for source t i .
payment'™ — a rglﬁ:;lli,;;;lebul:u?]?m?ill];)w;aifaiifgfe c’if'ljcl;:.'ldcnci e l'f’f:hf?lr-’icterim the specific knowledge about them is typically protected by professional secrecy. A further
interpretation of Article 23 OECD and UN MC (see no. 32.6 eion Oogle NEW  approach’ criterion is that L‘,‘f hs.ibihﬁy: A Fonsu]tant is typicaﬂy haple for his advice, especially if it is
Article 23), Thus, in the court’s deeners & contrz;ct tha{. wa's ; Seg e CD MC C(_)mm, on appropriate _fo:‘ the situation of the customer ancll is realizable. The vendor of know-how as
under Article 12 OECD and UN MC b|y the source Stat i e] a5 an operating lease such is notliable for the realization of the experience know‘ledge — he only sells the tool not
arrangement such that the payments qualified as interest un;‘ »;j‘ts' rleclaissmed as a financig] the solutivn, while the consultant sells the solution, not his tools. Therefore, income from
99 Germany: For personality: German BMF of | 9 Akril 1987{1 Blé:t}gl IOECD and UN Mg, consiiltiniz has to be taxed according to Article 7 OECD and UN MC."" For the divergent
for real property: d. of 21 March 1972 " s 18% ; - L, 264 et seq (1971); tredty_practice to include technical assistance in Article 12, see infra m.no. 179.
’ o et seq. (1972). Spanish courts often do not distinguish between the provision of services and the 104
tzansmission of know-how, '™
e. Demarcation to Services ; bb. Use of Equipment for Rendering Services. A parallel problem arises regarding the use 105
of industrial, commercial and scientific equipment. To differentiate equipment rental from
100 All possible < i . ; . . . the provision of services, the use or the right to use of the equipment has to be fully
P, ;3[ least m”f:;ii;ﬁ;ﬁ;“ﬂz 13 gft%?'?nd UN MC (uschnformatlon{ahenfm‘on) transfe; the transferred to the payer. If the owner of the equipment stays in control of it, he merely
g s own use. Such modes must be distinguished frang provides services with the equipment. The OECD Technical Advisory Group in e-commerce

developed some helpful indicators that suggest an equipment lease based on section 7701(e)

_c : g ) ‘
ontracts in which the IP is not transferred to the payer, but is kept and G324 by the BRC in the context of computer squipment®

payee for producing goods or rendering services to the payer (infra m.na \01 et seq.);
>/

~ Contracts in which the payee never owns the IP. bu i \ is i i i i
> = Pay » but rather the IP is cwned by the a) the customer is in physical possession of the property;
as research contract situations (infra m.no, 108). s b) the customer controls the property;
101 aa. Use of IP by the Benefici p " : . : ¢) the customer has a significant economic or possessory interest in the property;
and UN MC (1? e f(fmff tcizzrf/(:;y‘ ner‘fo r Rendering Se rvices, The modesof Article 12 OECD d) the provider does not bear any risk of substantially diminished receipts or substantially
Bt B ferrec‘l ¥ the pabes a QS??::J;]) }:iave éo be delimitated“th eontracts where the IPis increased expenditures if there is non-performance under the contract;
goods or rendering services to ’th ’?52 ind used by. the bc_anehma] owner for producing ¢) the provider does not use the property concurrently to provide significant services to
for the entrepreneurial activit 0‘1:’ Ei;lyer. gl tl?e IP is onlly 4 means of production entities unrelated to the service recipient; and
OECD and UN MC. A furth y Ol the payee and _th'jls Artlc_:]e 7 applies instead of Article 12 f) the total payment does not substantially exceed the rental value of the [computer]
- Alurther criterion for the delimitation is the risk of the exploitation and equipment for the contract period.

liabilities for the use. If the beneficial owner retains the risk of the exploitation of his IP or

™ ‘}f;]é for the use of the IP, Article 12 does not apply, but, instead, Article 7 OECD and
102 ) : .
. T.he OESD Mpdﬁl Comm. provides examples for such services at m.no. 11.4. After-sales 104. See also Chinese SAT circular 507 (2009) according to Cai & Hong, 16 APTB 297 (2010); Indian
Services and services rendered by a seller to the purchaser under a warranty are accessory to High Court of Calcutta of 23 February 1994, No. 257 of 1986, Nos 468 and 469 of 1985,
Hindusthan Paper Corp. Ltd., IBFD Tax Treaty Case Law, para. 12. et seq., Baker Art. 12 at m.no.
12B.15.
105. See also Chinese SAT circular 507 (2009) according to Cai & Hong, 16 APTB 297 (2010).
106. German BFH of 16 December 1970, I R 44/67, BStBI. IT 235, 237 (1971), see also Baker, Art. 12
at m.no. 12B.13.

101. i ool : .
' U &;‘-}i%ﬁ%ﬂoﬂ{;:;r: Cg:::f/cow de Cassation of 22 January 20.10. F08.0100.F, ING Lease Belgium, 107. Wassermeyer, F., in: Wassermeyer, Art. 12 at m.no. 10.
102. Chinese SAT circular 507 (3009 fcigfén[’"ffé’??“fg bR e Cuch sgeiin 108. See Garcia Heredia, A., 45 ET 103, 108 et seq. (2005).
103. Wassermeyer, F., in: Wasserme £ Al ong, 16 APTB 297 (2010). 109. OECD, TAG on treaty characterization issues arising from E-Commerce, 05.02.2001, DAFFE/
PR T eme ATt (2t 1D, CFA(2001)12 at m.no. 28
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=
‘Transponder leasing’: Satellites bear transponders that have a certain transmission capacit

In rare cases, whole satellites are rented out and can be controlled by the payer; thus, leading
to a use of equipment (no. 9.1 OECD MC Comm. on Article 12).""” However, in most cages
only transmission capacity is rented out, while the satellite as a whole stays in the Cnntro]_a:f
its owner. Thus, there is no right to use of the equipment as such. The owner of the satellite
just uses it to perform a service to the payer (i.c., the provision of transmission capacity), 111
The same analysis applies to cable and pipeline leasing (no. 9.1 OECD MC Comm, on
Article 12, as well as ‘roaming agreements’: The foreign cell phone provider does not rent
out transmission infrastructure to the home provider of the customer, but just provides hjm.ﬂw
service of transmitting the data through his own network (no. 9.2 OECD MC Comm, gy
Article 12). International Private Leased Circuits (IPLC) generally only provide abstract
bandwidth and thus qualify as a service; equipment installed at the customer’s premises o
enable access to this bandwidth normally has an ancillary nature and can be disregarded under
the mixed contract principles'? (infra m.no. 163 et seq.). '

Cloud computing, ‘software as a service’ and ‘infrastructure as a service’ contracts that
provide ‘server time’, ‘CPU time’ on supercomputers and abstract data storage amounts
generally qualify as service contracts. Contracts that include specific servers, storage
mediums or other equipment that can be physically accessed and individually and
exclusively controlled by the customer, typically qualify as a lease of equipment under the
criteria listed above.'"? The 2014 OECD BEPS report on the digital economy overstates the
alleged lack of guidance regarding cloud computing,"* probably reflecting an invigorated
revenue interest of the source States.

Container leasing poses a parallel problem. Worldwide container circulation is designed
to efficiently allocate and use containers, which allows carriers to pick up and leave containers
where needed. Thus, the primary function of container leasing enterprises can be described
as performing clearing services to balance worldwide supply and demand for containers,'**
Hence, a lease of specific containers can be seen rather as an instrument to achieve that
service, less an ultimate end in itself.''® Thus, Article 12 OECD and UN MC was not se¢n
as applicable under a ‘functional approach’ by a minority opinion in the 1983 OECD Repan
on Container Leasing. But even in the case of contractual arrangements that only provide o
provision and removal of containers without regard to specific ones, the lessee stillsoitains
physical possession and control of the containers (eventually delegated to carriers). Thus,
Article 12 UN MC applies. The assessment changes, however, if the control ofith container
remains with the lessor. In that case, the lessor provides freight forwarding ar\transportation
services under Articles 8 or 7 OECD and UN MC, to which the lease would be ancillary
and disregarded, infra m.no. 163 et seq. For special clauses on contaitier. ieasing, see infra
m.no. 195.

cc. Contracting: Creation of IP for a Principal. Contractual arfanzements on the creation
of IP often provide from the start that the creator shall not acquire the copyright, but, instead,
the principal does. IP law might also provide for such a result: For example, US law applies

110. See also Barret, 65 BIT 17 (2011).

111. See also, id. at 17; other opinion, arguing with the use of a process, Indian ITAT of 16 October 2009,
Nos 5385 to 5387/Del/2004; ITA Nos 2623 & 2624/Del/2008, New Skies Satellites N.V., IBFD Tax
Treaty Case Law;1988 DTC between India and the Netherlands.

112. Other opinion Indian High Court Verizon Communications Singapore Pte Ltd v. ITO (2013), cited
after Sheht/Takkar, 68 BIT 213 (2014): 1994 DTC between India and Singapore.

113. Indian ITAT of 31 January 2008, 2008-21 SOT 152, Millennium Infocom Technologies Ltd:, at
m.no. 8.4; Spanish Central Economic-Administrative Court of 28 February 2008, 4085/2005, IBFD
Tax Treaty Case Law: 1990 DTC between Spain and the US.

114. OECD, Addressing the Tax Challenges of the Digital Economy (2014) at 132 et seq.

115. OECD, ‘The Taxation of Income Derived from the leasing of containers’, 12 Intertax 149, 157 et
seq., m.no. 40 et seq. (1984).

116. Id.
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work-for-hire rules to independent contractors in certain cases.''” In all these cases, however,
the payments are not for the developed TP, but for the service of developing IP."'* Thus,
Article 12 OECD and UN MC does not apply (no. 8.1 OECD MC Comm. on Article 12), but
Article 7 OECD and UN MC (no. 10.2 OECD MC Comm. on Article 12) or Article 17 OECD
and UN MC will. If instead of the principal, the contractor acquires the IP, it has to be
differentiated. The remuneration for developing the IP still has to be qualified under Article
7 or 17 OECD and UN MC, as Article 1 OECD and UN MC relates only to IP that has come
to existence and not to its creation (no. 10.2 OECD MC Comm. on Article 12). Further
remuneration for the use of the IP by the principal of its creation falls under Article 12 OECD
and UN MC. In the probable case of a mixed contract (creation and later use of IP), the
principles for mixed contracts apply (infra m.no. 163). As neither the creation nor the
subsequent use of the TP can be regarded as ancillary, the remuneration has to be split.

The OECD MC Comm. gives the example of an artist contracted for a sound recording
(no. 18 OECD MC Comm. on Article 12):

Where, however, the copyright in a sound recording, because of either the relevant
copyright law or the terms of contract, belongs to a person with whom the artist has
contractually agreed to provide his services (i.e. a musical performance during the
recording), o= to a third party, the payments made under such a contract fall under
Articles 7{{e.g., if the performance takes place outside the State of source of the
paymen{) 0r*17 rather than under this article, even if these payments are contingent on
the sals of the recordings.

This 2 policable analysis has also been confirmed in case law — the Boulez case.'"” The same
ftandard applies to movie shootings: The actors can be subject to source taxation on their
siiary under Article 15 OECD and UN MC, but their remuneration cannot be construed as
partly a royalty under Article 12 OECD and UN MC."*Journalists may be employed or
contracted for writing specific articles, but freelancers might also produce work on their own
and try to have it published afterwards, leading to royalty payments.”' If the terms of a
website development contract attribute the copyright to the customer, the development
constitutes a service.'* A further prominent example is contract research: The scientists are
employed or contracted for certain research and in return the research findings and their
exploitation are assigned to the principal. There typically cannot be construed a transfer of a
plan or know-how in the narrow or wide sense from the agent to the principal in advance of
the principals’ registration of a patent or design.'”’ Such an assessment is only possible in
exceptional and well-founded cases, where there is in substance no principal-agent relation-
ship and thus no contracting. This is the case if the contractor is not assigned specific research
tasks and is not controlled in his research by the customer, so that he researches independently
in substance.

117. 17 U.S.C. § 101.

118. Lokken, 36 TLR 269 (1981) on US domestic law.

119, US Tax Court of 16 October 1984, 12705-79, Boulez v. Commissioner, 83 T.C. 584 (1984), see also
Baker, Art. 12 at m.no. 12 B.14.

120. Austrian BMF of 2 March 2007, EAS 2825. For German domestic law: German BFH of 20. January
1972, BFH IV R 1/69, BStBI. 11 214 (1972); German BFH of 31 May 1972, BFH I R 94/69, BStBI.
11 697 (1972).

121. German BMF of 13 March 1998, IV B 4-S 2303-28/98, BStBI. I 351 (1998).

122. Bobbett & Avery Jones, 60 BIT 24 (2006) with reference to Boulez v. Commissioner, 83 US Tax
Court 584 (1984) and Ingram v. Bowers, 57 F.2d 65 (2d Cir. 1932).

123. Apparently other opinion, Chinese SAT circular 507 (2009) according to Cai & Hong, 16 APTB 297
(2010).
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Payments under cost contribution agreements (CCAs)/cost sharing agreements ,

typically not the consideration for the use of IP.'** CCAs are concluded between differans
crent

companies to finance common research and development. The member co
the costs of R&D to an entity that coordinates the contract research and re
IP. In return, the member companies can access and use the common IP pool free of ‘.
Even though the coordinating entity is the formal owner of the IP, all members of thzhgci

mpanies reimburse

are its beneficial owners. Thus, the expense reimbursement is not a payment for the yge of

existing IP, but payments to facilitate current common contract resear.
- | j ch. The asses
Ch_anges if there is no ongoing research and no plans for research in the foreseeable fuh_lsf?e{n;
this case, future contnbuuonls have to be qualified in substance as consideration for the u
of the pooled IP. Remuner_atlon paid to the coordinating entity for the coordination Servi -
has ﬂt]o be separated as business income under Article 7 OECD and UN MC or — dependf::
on the wording — as ‘technical assistance’ under Article 12 OECD and j
T ) UN MC (infra muno,
Dependent employees normally do not receive a pro i S their i i
. . ! perty interest for their inventiong
dum_lg their work (‘work for h_lre’). In some domestic laws employees are entitled by iﬁi}g
receive z;n ;qequatfi compensation (e:]z{jployee inventors’ compensation), even if the research
1s part of their employment contract. " For the delimitation to Article 15 OE -
see supra at m.no. 23. CDmsE

5. The Object: Catalogue of (Intellectual) Property

a. Main Features, System and Boundaries

An exhaustive catalqgue of the ppssible objects of use or information is found at the end of
paragraph 2. The objects are designated in private IP law terms or with reference to them

The OECD MC Comm. describes the catalogue generally as taini [
L iy o b gue g y as containing (no. 8 OECD M¢

— rights or property constituting the different forms of literary and artistic propert
- Fhe elem.ents of intellectual property specified in the text: and )
— information concerning industrial, commercial or scientific experience.

The catalogue is conclusive. As the wording of the OECD MC Comm. poinis out, only the
‘eleme.ms of intellectual property specified in the text’ are protected (no. $ORECD Mb Comm.
on Art1cl.e.12)._The OECD MC Comm. does not include a remark ari'the exhaustiveness of
the definition like in Article 11 m.no. 21;'* instead, this remark (metely points to the fully
autonomous definition of interest in Article 11 OECD and UN MC. Article 12 OECD and UN
MC catalogues the covered types of TP autonomously, but not the scope of the different types
of lP: Even though the catalogue encompasses almost all types of IP rights, some are not
menuor_:cd and thus not included. Personality rights, including the simple right to a name,
are not mc!gded in the catalogue, except to the extent the different forms of copyright include
them (for divergent country practice, see infra m.no. 176). Registration of a domain name
does not constitute, as such, protected IP under the catalogue.?” It may be seen as a ‘like

124. Inchan ITAT of 17 July 2013, 416/Mum/2008, DDIT v. Marriott International Licensing Company
BV, 98 DTR 27 para. 14: 1988 DTC between India and the Netherlands; Indian ITAT of 15 March
2010, No. 834 of 2009, ABB Limited, IBFD Tax Treaty Case Law: 1994 DTC between India and
Switzerland.

125. E.g., under the German Arbeitnehmererfindungsgesetz.

126. As pointed out by Baker, Art. 12 at m.no. 12B.06.

127. Bobbett & Avery Jones, 60 BIT 24 (2006).

gisters the acquireqd

Income from Royalties Art. 12

right’, see infra m.no. 196. Spectrum/frequency licenses relate neither to IP (no. 9.3 QECD
MC Comm. on Article 12) nor to equipment (UN MC)."*®
The different IP items are arranged after their degree of legal protection:'”

— The classical IP property interests (copyrights, patents, trademarks).

Minor exclusion rights (designs, models, plans).

— Business secrets (secret formulae or processes) that enjoy basic legal protection, at least
under competition law (know-how in a narrow sense).

Unpublished, undivulged knowledge (experience), that is not secret and not legally
protected (know-how in a wide sense).

|

As the first three groups are legally protected and give rise to a property interest or other
forms of protection against third persons, ‘their use and or the right to their use’ can be subject
to a contract. In contrast, the unprotected experience knowledge can only be disclosed once
without being able to be taken back and thus grants no property interest (see in detail at m.no.
87). Baker concludes that the quality of being a property interest is generally not needed for
Article 12 OECD and UN MC."*® However, this disregards the differentiation between the
first three groups that are associated with ‘for the use or right to use’ and experience
knowledge that-is just provided as such. If the twin wording ‘use or right to use’ (supra m.no.
82) was meat‘to cover also non-property interest items, it would have also been connected
with the ldst jtem, experience knowledge. No sufficient legal protection is given in the case
of pure ¢optractual positions. While simple experience knowledge or other information can
be rfade® available under contractual terms that might give injunctive relief against the
contrhdt partner in the case of misuse, there is no property interest and no protection against
shitd parties. Transfer payments for sportspersons only relate to the release certificate as a
contractual position not covered by the catalogue of [P and equipment.'®' Furthermore, this
contractual position is not rented out, but alienated."**
Another differentiation can be made between legal and descriptive items:

— Legal references to primary IP rights: copyrights, patents, trademarks;

— Descriptive reference
— to protected ‘sui generis’ rights: designs, models, plans, secret formulae or processes

— to unprotected information: experience knowledge.

The use of descriptive items does not dispense with the need for legal protection. Thus, for
example, unprotected plans are not covered by Article 12 OECD and UN MC (infra m.no.
145). The descriptive nature of ‘design’ allows the inclusion of special semiconductor design
rights (infra m.no. 144),

The UN MC and the OECD MC before 1992 also add as a non-IP item:

— Tangible goods: industrial, commercial or scientific equipment.

The equipment is arranged in the UN MC between the secret formulae or processes and the
experience, as its ownership is legally protected and thus its use or right to use can be subject
to a contract.

The MCs do not contain autonomous definitions of the different property rights. There is
also no reference to the source State as in Article 10(3) OECD and UN MC. Thus, according

128. Barret, 65 BIT 17 (2011).

129, Pollath, R. & Lohbeck, A., in: V&L, 5th edn (2008), Art. 12 at m.no. 60.

130. Baker, Art. 12 at m.no. 12B.11.

131. Haase & Briindel, IWB 798 (2010); Schlotter & Degenhart, 20 IStR 457 (2011), who point out that
the German Tax Administration seems to qualify payments under Art. 12; Gosch, D., in: Kirchhof
(ed.), EStG, 12th edn (2013), § 49 at m.no. 49 e.

132. Bozza-Bodden, N., in: S&D, Art. 12 at m.no. 107; see also German BFH of 27 May 2009, BFH 1
R 86/07, BStBL II 120 (2010) for the loan of sportsmen.
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that need to be present in order to determine that there is an employment relationship,%
Accordingly, how each State interprets these control tests could vary significantly.

The OECD MC Comm. is unclear as to what happens if half of the factors indicate an
employment agreement with the enterprise receiving the services and the other half point 1o
employment with the formal employer. There are no tiebreaker rules. Thus, in the event of
disagreement, it would be for the States to agree within the scope of the MAP how to compare
and account for the various factors.

Similarly, the possibility of having two concurrent employment relationships, as for
example, where the employee working in the State of work is spending half of his time for
services for the employer in the residence State and the other half for the employer in the State
of work (resulting in proportioning the remuneration) is not discussed. Arguments have beep
made that the reference to ‘an employer” in Article 15(2)(b) OECD and UN MC clearly
envisages the possibility of dual employment.”* Therefore, it is possible that an employee
could split his duties among several employers, whether related or not. The Comm. does not
take a clear position on this issue; it only recognizes that a formal employment relationship
may not reflect an actual employment relationship, in which event it needs to be determined
whether or not the formal relationship should be set aside (no. 8.1 et seq. OECD MC Comm,
on Article 15). All the examples focus on finding a single employer (see, e.g., nos 8.20 and
8.21 OECD MC Comm. on Article 15, Example 3), which has led to suggestions that perhaps
the position of the Comm. is that there can only be one employer.?** Such approach would
be contrary to the clear wording of ‘an employer’ under Article 15(2)(b) OECD and UN MC
as well as not reflecting the economic reality of the situations where there are several gcnuiné
employment relationships. Therefore, it would be advisable to clarify this provision in the
Comm. in order to avoid yet another issue that would be up to the States to agree within the
scope of the MAP.

There is only one example in the Comm. where the factors of the control test were
examined, notably Example 5 (nos 8.24 and 8.25 OECD MC Comm, on Article 15). Here,
merely two of eight control test factors (combined with the failed *nature of services’ test)
were sufficient to be able to attribute the employment relationship to the service recipiéng
Those two factors were direct supervision and control, and who bears the cost™af
remuneration. Additional examples would be helpful,

ee. Presumptions and Deemed Employment. Certain States have adopted presusnotions of
_‘employment’ that are designed to target employment relationships that are fJi.\,t_,;uised as
independent services to enjoy a lower tax burden. For example, in accordant@¥ith the Dutch
Flexibility and Security Act 1999, there is a mandatory presumption wheseby employment
contracts exist when work has been carried out for another person, i i=turn for pay on a
weekly basis, or at least for 20 hours per month during three consedétive"months.>*® Belgium
has a rebuttable presumption which treats commercial sales repredéntatives as employees, and

. See, e.g., Tax Court of Canada (Employment Insurance) of 4 March 2010, Coloniale Maid Service
Lrd. v. Minister of National Revenue, 2010 TCC 115, [2010] 4 CTC 2218, where the court stated
that the level of control is always a central question. However, the provision of equipment or
helpers, degree of financial risk and an opportunity to profit should also be considered. The court
quoted a prior case of the Supreme Court of Canada of 19 June 2001, 671122 Ontarie Ltd. v. Sagaz
Industries Canada, Inc., 2 SCR 983, where the Court had stated that there is no ser formula. rather
the factors constitute a non-exhaustive list and a relative weight of each will depend on the
pnr;;c;lar facts and circumstances. See also: Supiot, A., ‘Wage Employment and Self Employment’
at i ’

224. De Broe, L. et al., 54 BIFD 503, 512 (2000); Hinnekens, L. (Part II)", 10 Intertax 325 (1988).

225. See: Potgens, F, 61 BIT 476, 479 and 482 (2007); De Broe, L. er al., 54 BIFD 503, 509 (2000).

226. See Corrunissi_on of the European Communities, Green Paper for Modernizing Labor Law to Meet
Challenges of the 21st Century (22 November 2006), 708 COM 11 (2006).
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qn irrebuttable presumption that treats company directors as self-employed.” In addition,
Belgium requires that attorneys working for law firms are 1reat§d as.im;is)pender_u contrac-
(ors> even though the facts might indicate an employment relationship.” Austria requires
that foreign and local professors are considered as employees rather than independent
contractors.”” Similarly, Austrian domestic law treats as employment income the payments
for services to managers who are not characterized as ‘substantial’ shareholders, whereas the

gyments L0 Managers who are ct}aracterized as ‘substantial shareholders’ are treated as
income from independent services.™"

As a result of these presumptions, the formal agreement might indeed differ from the
actual relationship. If the other Contracting State follows the substance-over-form ap-
proach. double taxation or non-taxation is a likely result. For example, assume that an
attorney practising law as an employee of a law firm resident of a State that gives relief by
way of exemption is temporarily working in Belgium and the law I_irm does not have a PE in
Belgium. If Belgium treats such an attorney as self-employed (with no PE in the country),
whereas the residence Sate treats it as employment, double non-taxation may arise (see also
supra m.no. 112).

A number of countries have developed rules to target abusive strategies where the
employment income is converted into royalties.232

To the extéi that such domestic law presumptions impact the outcome of taxation under
the treatied that were signed before the presumptions became effective, the context of the
treaty (dr tie good faith principle of Articles 26, 27 and 31 VCLT) may require that the
presymiptions are not applied. See the Dutch example discussed supra m.no. 106.

Thitis one of the reasons why the interpretation of the term ‘employment” in accordance
wiih domestic law of a State of work is criticized.™

. International Hiring Out of Labour (IHOL). Previously, the provisions dealing with the
examination of the formal employment relationship were primarily focused on dealing with
abusive transactions known as THOL, which referred to the making available of temporary
workforce in the State of work by labour agencies based in the residence State of the
employee with which the employees enters into a formal employment agreement (no. 8 2008
OECD MC Comm. on Article 15). Before 2010, no. 8 of the OECD MC Comm. specifically
stated that THOL is an abusive strategy, whereby:

227. Engels, C., ‘Subordinate Employees or Self-Employed Workers’, in: Blanpain et al. (eds),
Comparative Labor Law and Industrial Relations in Industrialized Market Economies (2004) at
275-291.

228. Arts 437 and 444 of the Belgian Judicial Code require that attorneys exercise their judgement

independently and therefore cannot be under an authority of a third party.

Engels, C., ‘Subordinate Employees or Self-Employed Workers’, in: Blanpain er al. (eds),

Comparative Labor Law and Industrial Relations in Industrialized Market Economies (2004) at

283.

230. Heinrich, J. & Moritz, H., 40 ET 149, 150 (2000), citing a 1997 regulation on treatment of persons
teaching in Austrian universities, Verordnung BGBIL. I 287 (1997). Gassner, W. & Lang, M.,
‘Double Non-Taxation of a Belgian Tax Law Professor Lecturing in Vienna?’, in: Vanistendael
(ed.), Liber Amicorum Luc Hinnekens (2002) at 219-230.

231. Pezzato, G., ‘The Meaning of the Term “Employment” Under Article 15 of the OECD Model

Convention’, in: Hohenwarter-Mayr & Metzler, Taxation Of Employment Income In International

Tax Law (2009) at 53.

Spain has special rules for salary paid in the form of royalties for the use of the right of image; a

strategy often engaged by artists and sportsmen. The Netherlands may treat certain royalties from

copyright received by an employee as a salary, where they would not have been received but for
the employment relationship. Sweden has a rule of reclassifying royalties as employment income

if they are derived from employment. See: Moessner, J.M., Taxation of Workers in Europe at 27.

233. Austrian scholars believe that this is one of the reasons why the undefined terms should be
interpreted in their context, unless they are explicitly defined in the treaty or there is an explicit
reference to the domestic law. Heinrich, J. & Moritz, H., 40 ET 149 (2000).

229.

232,
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II. Article 15(1) OECD and UN MC: The Second Rule

1. Rule

‘[Ulnless the employment is exercised in the other Contracting State. If the employment
is so exercised, such remuneration as is derived therefrom may be taxed in that other
State.’

2. Unless the Employment Is Exercised

As an exception to the first rule, the right to tax is conferred on the other State if, and to the
extent that, the employment is exercised in such other State. No, | OECD MC Comm. on
Article 15 refers to taxation according to the place of actual exercise of the employment ag
‘the general rule’ in cross-border employment situations. The test of actual exercise of the
employment functions both as a threshold condition for the right to tax and as a criterion for
the allocation of the remuneration.*** The key expression ‘exercise of employment’, howevyer,
is not defined in the OECD and UN MC. The present author refers to Rust (supra Introduction
at m.no. 61 et seq.) for the general methods of interpretation of an undefined term. With
regard to the meaning of ‘exercise’, the OECD MC Comm. clarifies that employment is
exercised in the place where the employee is physically present when performing the
activities for which the employment income is paid (no. I OECD MC Comm. on Article
15).** Following questionable case law of the Belgian Supreme Court on the interpretation
of the 1970 DTC between Belgium and Luxembourg (see infra m.no. 324), both countries
signed a protocol in 2002 to make it expressly clear that ‘exercise of employment refers to
the State where the employee is physically present when carrying on his duties.**” Since then,
Belgium has signed similar protocols with a number of countries.™* One consequence of this
would be that a resident of a Contracting State who derives remuneration in respect of ar
employment from sources in the other State could not be taxed in that other State in resiact
of that remuneration merely because the results of this work were exploited in that othei'Stite
(no. 1 OECD MC Comm. on Article 15). The relevant criterion for the second rule af\Asticle
15(1) OECD and UN MC should be where the employee is physically préSent when
performing the services for which he is remunerated, rather than where thepsesults of the
employee’s work are exploited.**”

We face a problem of text and context if we try to assimilate the expression ‘exercise of
employment in the other State’ in Article 15(1) OECD and UN MCand in the first sentence
of Article 15(2) OECD and UN MC with that of mere physical, ‘fresence’ or ‘stay of the
employee’ in the other State in Article 15(2)(a) OECD and UNWE\Different expressions are
thus used in the same Article 15 OECD and UN MC. The expression of Article 15(2)(a)
OECD and UN MC seems to refer to physical presence as a result of the exercise of
employment (see infra m.no. 182). This does not mean, however, that the meaning of the
expression used in Article 15(1) OECD and UN MC and the first sentence of Article 15(2)
OECD and UN MC is fully and sufficiently explained by and borrowed from that of the

245. Hinnekens, L., ‘(Part I)’, 8-9 Intertax 233 (1988).

246. Prokisch refers to ‘personally’ present, Vogel, 3rd edn., Art. 15 at m.no. 17 et seq.

247. On the interpretative value of the Prot., see De Broe, L., ‘L"Usage du Commentaire OCDE et Autres
Instruments Extrinséques pour I'Interprétation des Conventions de Double Imposition Belges' at
455 et seq.

248. Para. 2 Prot. 1987 DTC between Belgium and the UK, para. 2 Prot. 2006 DTC between Belgium
and the US.

249. Potgens, F., Income from International Private Employment (2007) at 303.
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ression in Article 15(2)(a) OECD and UN MC.*" For purposes of Article 15(1) OECD
MC and the first sentence of Article 15(2) OECD and UN MC everything
functionally connected with the activity exercised at the place of work should be included in
that activity.”>' In other words, everything related to a certain activity should count towards
that activity when assessing the ph}lsicﬂi presence requu‘eﬁd to be ‘exermf;mg an cmployn}em
for purposes of Article 15(1) OF,CD a_nd UNMC ﬂn_d the first sentence of Article IS(Z)_OF,CD
and UN MC. This principle differs from that applied when calculating the length of a stay
under the 183-day clause (see infra m.no. 182 et seq.). - —r

For ease of reference, the additional issues that mlghl arise in interpreting ‘exercise .when
exceptional remuneration is granted for an abstention from work were discussed in the

previous section (see supra m.no. 37 et seq.).

exp!
and UN

3, Such Remuneration as Is Derived Therefrom

The expression ‘derived’ is used in the first rule (‘salaries, wages and (A)rhcr similar
remuneration derived by a resident ... in respect of an employment’) as well as in the second
rule (‘if the employment is so exercised, such remuneration as is derived therefrom may be
taxed in that other State’). The first rule (and the wording used) seems to be mainly intended
to bring income tomponents into the sphere of Article 15 OECD and UN MC or the following
articles. Thesecond rule’s object concerns the allocation of the }"mme (after it has passed the
first ruley te-an employment exercised in the State of work.™”

Thke OECD and UN MC do not as such define the term ‘derived’. We refer back to the
meabads of interpretation discussed above (see supra m.no. 35 et seq.). According to Wattel
& Mares. the terms ‘paid’ and ‘derived’ as used in Articles 6-20 OECD and UN MC may
‘aclude every actual advantage, i.e., every increase in wealth and every shift or increase in
property, including non-realized capital gains (but not fictitious earnings and fictitious capital
increases).>> There are indeed arguments to be made for a broad interpretation of the term
‘derived’. For the application of a tax treaty it is irrelevant when income from employment
is paid (no. 2.2 OECD MC Comm. on Article 15). We can add that it should also be irrelevant
where the employee’s place of residence is at the time of payment. What matters is whether
the income accrues to the employee in respect of the period of employment that he spent in
the State of work. However, the allocation causes specific difficulties if the remuneration
attributed to the employee is deferred (see infra m.no. 166 et seq.).

Methods for allocating the income to the employment exercised in the State of work may
differ considerably. As a general rule, a pro rata breakdown of the salary between the
residence State and the State of work(s) seems the most appropriate (so-called ‘time
proportionate method’). However, in certain situations, deviations from this rule can be
made. This will be the case when, e.g., the level of work in the two States is substantially
different or if the salary level in the various States is substantially different or if it is clear that
the income component relates solely to the employment exercised in one (of the) State(s). In
general, if a more accurate allocation of the compensation can be made in respect of the duties
performed in the relevant countries, the time-proportionate method should not necessarily
stand as a mandatory rule. If the tax authorities of the State of work wish to tax a larger part
of the salary than the pro rata share they will bear the burden of proof. If, on the other hand,
the taxpayer asks for greater relief from double taxation in his residence State, the burden of
proof to deviate from the pro rata share in this case will fall on the taxpayer.”** Under the

250. Hinnekens, L.. “(Part T)’, 8-9 Intertax 229, 235 (1988).

251. Vogel, 3rd edn., Art. 15 at m.no. 18 et seq.

252. Potgens, F., Income from International Private Employment (2007) at 349.

253. Wattel, P.J. & Mares, O., 43 ET 66, 67 (2003).

254. Peeters, B., ‘Income from employment’, in: Van De Vijver (ed.), The New US-Belgium Double Tax
Treaty (2009) at 309,
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exercising an employment can tax the income derived from that activity, regardlegg:
year in which the remuneration is awarded/paid or received.*®”
This decision is in line with the OECD MC Comm. according to which the con
provided by Article 15 OECD MC for taxation by the State of work is that the salarieg, y
or other similar remuneration be derived from the exercise of employment in that §
applies regardless of when that income is paid to, credited to or otherwise def
acquired by the employee (no. 2.2 OECD MC Comm. on Article 15).
According to the OECD MC Comm. On Art. 15 (no. 2.11) following the 2013 @
Discussion Draft on Termination Payments where deferred remuneration can be assogpis
a specific period of past employment in a given State, it should be considered to be
from that State.*”" The German Finanzgericht Koln dealt with such a situation,
taxpayer, a resident of Germany, worked in Hungary for a Hungarian subsidiary of 4 Ga
parent. He received a remuneration from the Hungarian company, but also from the
company. Because 20 per cent of the latter remuneration benefited the German comp;
parent company withheld German wage tax on 20 per cent of the remuneration and
cent of the payments were charged to the subsidiary and taxed in Hungary. The taxpa
received payment of his yearly share in the company’s profits, but he renounced this D
in 1999 and had the corresponding amount credited to the working-time account sch pax Court reached in this case, which denies the position set forth in the OECD MC
the German company that was intended to be used for early retirement. In mid-200] 22 QOECD MC Comm. on Article 15, to which Canada did not 555()rd an
taxpayer changed employer and the amount credited to the working-time account w: sn) and in the US MC Technical Explanation (see also supra m.no. 81).”
out to him. According to the German tax authorities the total amount was taxable in G ‘
as it qualified as *Other income’ under Article 21 of the 1977 DTC between Germa
Hungary. According to the taxpayer only 20 per cent of the amount was taxable in
as it was a deferred payment for employment exercised in Hungary. The Finanzgerie
ruled that the payment was covered by Article 15(1) of the 1977 DTC between Germa
Hungary as there was a connection between the work exercised and the payment. The
of 80 per cent of the payments was therefore exempt from German taxation under
23(1) of the 1977 DTC between Germany and Hungary. It also held that the paymen
be considered a deferred compensation for work exercised in earlier years. Finally, tke
held that the fact that the taxpayer lived and worked in Germany when the payment/Wasm
is not relevant when he received the payment. What mattered was that the payni=nty
earned for an activity exercised in Hungary. i
A case of the Swiss Bundesgericht deals with the allocation of a bonus unftiel the 197
between the UK and Switzerland.*”> The taxpayer, a British citizen, was™a residen
canton of Zurich from 1 July 1995 to 31 July 1996. He was vice-directorof a Swiss co
and worked in Zurich during that time. On 31 July 1996 he returned to London wi
worked for another company. In March 1997, he received a hotlus)from the Swiss com
for the financial year of 1996. The court noted that the bonugaypaid when the taxpay
already a resident of the United Kingdom. The court held, however, that the bonus
in respect of work previously performed in Switzerland and thus concluded that Switz
had the right to tax.
According to Potgens, a continued service bonus should be allocated to the s
rendered in the period between the conditional grant and the condition(s) being fulfille
The present author agrees. This is also the view taken in the US Technical Explanal

3 Contracting State with respect to services performed in the other
gitrzipﬂea to a par:jcular taxable ye:giwould be subject to Article 14 for
it was paid after the close of the year.”"" . -
principle adopted by the UK in taxing det_encd remuneration awurded to an
 he becomes a UK resident but received after arrival in the UK, is that no UK
harged upon receipt. The converse i_s applied to a Eiepumng employee. The UK
¢ taxing rights on deferred remuneration when received wherever the employee
L 275
W yt;::eéueen the taxpayer moved to Canada af.ter hdvmg worked i1'1 the US f()r‘
1y nine years. The taxpayer received a bonus while living in Canada in respect of
ant exercised the previous year in the US. The court concluded that the
bonus is taxable at the time of recei_pt. regardless of \fvhen or »yhere the
to which it relates was exercised. According to the court, Article XV of the 1_080
the US and Canada assigns jurisdiction to tax that income to Car_lada. If the
was exercised in the US, the US also has jurisdiction to tax, sh_oulcl it choose “f
incomie is taxed in both States, the taxpayer would receive a credit under the DTC
domestic law.’® The present author cannot agree with the conclusion the

il

the first rule, the second rule does not offer exclusive allocation of tax jurisdiction
d be read and applied in conjunction with that of Article 23 OECD and UN MC. The
tate must allow relief by means of either the exemption with progression or the
hod (Articles 23A/B OECD and UN MC).*™® Note that the 1964 DTC between
‘Belgium (pre-OECD MC) deviates from common OECD practice and confers
ing rights to the State of work. . ‘

ing States want to exclude cases of double non-taxation, they wall. have to
slige themselves in their treaties to tax a certain situation in any event in one of
However, this is not standard treaty practice. According to the credit method,
‘tax remains with the residence State, which is merely obliged to credit the tax
source State. Therefore, should the State of work refrain from imposing taxes,
ment of the residence State to credit the foreign tax is to no avail. This ensures that
ion is achieved.””” Article 17(2)(d) of the 1975 DTC between the US and Israel
e 16(2)(d) of the 1980 DTC between the US and Egypt contain an additional
for exemption in the State of work (i.e., that the remuneration is subject to tax in
State).””

idence State relieves double taxation by the exemption method such an exemption

a rule, irrespective of whether the remuneration is taxable according to the laws
1}

1S MC Tech. Expl. Art. 14 § 231.

len, D., “United Kingdom’, 85b CDFI 785 (2000).

Court of Canada of 28 September 2007, Garcia v. The Queen, 2007 CarswellNat 3129, 2007
8, 2007 DTC 1593.

US MC Tech. Expl. Art. 14 § 231.

ens, L, “(Part 1), 8-9 Intertax 229, 236 (1988).

M., ‘General Report’, 89a CDFI 86 (2004).

H(2)(d) 1975 DTC between the US and Israel reads as follows: ‘2. Remuneration described
h 1 derived by an individual who is a resident of one of the Contracting States shall be
from tax by the other Contracting State if: (d) the remuneration is subject to tax in the
=itioned Contracting State.’

269. Further discussed by De Broe, L. & Van Bortel, D., 2 TRV 131-132 (2010).
270. OECD, Tax Treaty Treatment of Termination Payments, Discussion Draft, 25 June to 13 Septer
2013, nos 28-29. :
271. German Finanzgericht Kéln of 11 September 2008, 10 K 1133/05, 29, EFG 29 (2009), DStRES
(2009),
272. Swiss Bundesgericht of 15 February 2001, StRev. 409 (2001) and RDAF II 19 (2002); see
Moessner, H.J.. ‘General Report’, 85b CDFI 73, 105 (2000); Hildebrandt, M.W., ‘Switzerland’§
CDFI 766 (2000); Walden, D., ‘United Kingdom', 85b CDFI 785 (2000).
273. Potgens, E, Income from International Private Employment (2007)at 407.
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on Article 15), the countries that applied the ‘duration of activity’ test agreed to adopt the
"physical presence’ test in their practice.”®* Now, the ‘physical presence’ test is applieg
uniformly (except for France, see infra m.no. 224), unless the treaty itself calls for gt
‘duration of activity’ test (see, e.g., 1971 DTC between Austria and Belgium, 1967 DT
between Belgium and Germany, 2006 DTC between Austria and the Czech Republic; see ajgnl
m.nos 219-231). With regard to treaties that were entered into prior to 1992 by the coun ey
that followed the ‘duration of activity’ test, the ‘physical presence’ test is ncvenhel
applied, unless the treaty itself calls for ‘duration of activity” test. (See infra discussion
Belgium (m.no. 219), France (m.no. 224), Germany (see infra m.no. 225) and the Netherlangg:
(m.no. 227).

‘Is present’ has to be interpreted autonomously and literally. There is no link With
‘place of habitual abode’ under Article 4 OECD and UN MC or national law, Until 1996, g
present” was interpreted by Germany in the same way as ‘abode’.?** On 10 July 1996, the'
German Tax Court distinguished between ‘abode’ and ‘presence’ and reverted to the-
interpretation in line with the OECD MC.>*® The court held that the term ‘present” (*sigh
aufhalten’) as used in the treaty had to be understood in terms of physical presence ag
evidenced by the English version of the QECD MC. The Dutch Hoge Raad decided thg
Article 3(2) of the 1990 DTC between the Netherlands and Brazil and of the 1991 DTE
between the Netherlands and Nigeria could not be applied to interpret the term ‘present’ iy
accordance with Dutch domestic law as that term was not used in a similar context in anj
provision of Dutch tax law. The Court concluded that under Articles 31 and 32 VCLT, the
term should get its ordinary meaning in its context. According to the Court, the ordinary

297

meaning is the period of physical presence in the State of work.>
c. Period or Periods

All possible periods of 12 consecutive months must be considered, even if periods overlipy
(no. 4 OECD MC Comm. on Article 15). Presence for a number of short periods 5
aggregated. (Article 15(2)(a) OECD and UN MC refers to ‘period’ or ‘periods’). That\apy lies
also if the employee’s activities were exercised for more than one employer.?*® '

d. Day

The OECD MC Comm. requires counting all days that the taxpayer is.bresent, including *part
of a day, day of arrival, day of departure and all other days spenfdlisice the State of activity
such as Saturdays and Sundays, national holidays, holidays Aefore; during and after the
activity, short breaks (training, strikes, lock-out, delays in supplies), days of sickness (unless
they prevent the individual from leaving and he would have otherwise qualified for the

294. See: Potgens, E, Income from International Private Employment (2007) at 540, citing for Germany:
German BMF of 5 January 1994, BSiBL. 1 11 para. 2 (1994), amended by BMF of 5 July 1995,
BStBI. 1 373 (1995) and BMF of 20 April 2000, BStBl. 1 483 (2000): for Austria: Austrian BMF of
18 November 1991, AOFV 331/1991; for Belgium: Circular of 25 May 2005, AFZ 2005/0652 (AFZ
08/2005) and for France: Bulletin Officiel des Impéts, 14 B-3-03, no. 92 of 22 May 2003, pt 118
(confirming the application of the ‘days of physical presence’ method re 1999 DTC Algeria/France).

295. German BFH of 10 May 1989, I R 50/85, BStBI. 11 75 (1989); 1959 DTC between Germany and
the Netherlands, where a taxpayer did not have a habitual abode in Germany because he returned
to his home outside of Germany every night. ‘

296. German BFH of 10 July 1996, 1 R 4/96, BStBL. Il 15 (1997): DTC between Germany and the
Netherlands.

297. Dutch Hoge Raad of 21 February 2003, nos 37011 and 7004, BNB 2003/177 and 178.

298. Kempermann, M., in: Flick/Wassermeyer/Kempermann, Art, 15 at Anm. 42, but different view by
Wassermeyer, F., in: Wassermeyer at 612.
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_mption) and death or sickness in the family’ (no. 5 OECD MC Comm. on Arlﬂi‘c:le 15?, Ne
exemption ‘tay is required in order for the day to count towards 183 days.” Notional
Wen.ugh;. Sc, (unused vacation days earned in the course of employment in the State of work)
va,eaﬂﬂﬂm':gl‘ as a day as only actual physical presence days are considered.*””
do n?:ecfurther that some older DTCs that generally call for a *duration of ﬂ(.‘livi[y: test may
e e days that are spent outside of the State of work (e.g., ‘normal breaks in work’,
lida:vs' ). For further discussion, see infra m.no. 219 on Belgium and m.no. 225 on

also includ
;nomﬂl ho

®1n§:n$axmunr length of a ‘short break’ is not defined, while Germany considers 14

days,™ Belgium looks at 2-3 days and requires l|1t3[1'1 to be between two suhsequem
empl‘ﬁymem agreements.”” In the 1991 report, the OECD puts 2-3 days in pfll?;‘r’ljﬂlesxs

Howing the term ‘short breaks’, thus arguabl)_i dfh{llﬂg a short brea{\' as 2-3 days. ‘
feﬂ§ ither the ‘day’ nor the length of a *day’ is defined by the OECD MC Comm. Since
paraj:'aph 5 of the OCED MC Comm. includes any ‘part of day'.‘ it 1\ not so mle.\‘an};&ﬂ
deta;m'ne whether the ‘day’ should be inferpreled as a ‘calendar day’ or ‘24 hour_ penodr :
Only a few minutes spent in the State of work would cause the whole day .lo_ be included. v
Some argue that this is not a desirable consequence of Article 15(2) OECD and UN ML.
hecause it shifts a right to tax to a State wi_lere the e:pployee spends just one‘hour a day pm.
183-day period"{184 work days of 1 hour give the taxing E1ghts to the SFnte of work, whereas
23 work days o8 hours ( 184 total work hours) do ?ot_). (.(?nscq‘gent]y, it h;'l; heerF s‘l!ggesled
that the ‘2cv’needs to be defined by imposing minimum time (in hours).” While it would
be fair to-treat the same 183 work hours in the same way (whether they are structured as
fulleim 2 work days of 8 hours or as separate 183 !—hour. work_days}. current Comm.kdoes_nm
snanore this approach. No. 5 OECD MC Comm. on Article I-D emphamze‘s that _th.e physical
~resence’ test is straightforward and can be documented relatively easy. If the minimum hour
test is adopted, it may create an administrative burden, as well as abuse opportunities (e.g.,
structuring work days shorter than eight hours).

The following exceptions apply:

305

I) presence in State of work while in transit (no. 5 OECD MC Comm. on Arl':c!c 15):
2) days when the taxpayer was a resident of the State of work (no. 5.1 OECD MC
Comm. on Article 15); .

3) any entire day spent outside the State of work (no. 5 OECD MC Comm. on Article

13);
4) da;s of sickness that prevented the individual from leaving the State of work and he
would have otherwise qualified for the exemption; and, in some cases;
holidays before or after the employment.

-~

o

(1) ‘In transit’. The term refers to a trip between two points outside of the State of work
(no. 5 OECD MC Comm. on Article 15). Maximum time (hours or days) that could be spt_‘nl
“in transit” is not defined in the OECD MC Comm. Austrian and Belgian tax authorities

.l

299. Potgens, F., Income from International Private Employment (2007) at 503. \

. Belgian Court of Appeals Brussels of 14 June 2000, 197 TFR 258: 1964 DTC Belgium/France.
301. Wassermeyer, F., in: Wassermeyer, Art. 15 MA at para. 103; Kiel Tax Authorities, 20 September
1978, FR 536 (1978).

Circular of 25 May 2005, AFZ 2005/0652 (AFZ 08/2005), point 4.1.3.

See OECD, ‘The 183 Day Rule’ at para. 12(h). )

On possible interpretations of a ‘day’, see Pétgens, F., Income from International Private
Employment (2007) at 509 et seq. e
No. 5 OECD MC Comm. on Art. 15 states that ‘a day during any part of which, however brief, the
laxpayer is present in a State counts as a day’; see also: German BFH of 10 July 1996, BStBI. II
15 (1997); Potgens, F., id. at 513.

Potgens, F., id. at 511-518 (2007); Grotherr, S. et al., Internationales Stewerrecht at 560.

302.
303.
304.

305.

306.
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consider 24 hours as maximum.*”’ Some legal scholars believe that the day cannot coun
‘in transit’ if the employee provides services in the State of work during that day,*08
transit’ would also not apply to employees engaged in the international transport industry gy 1
as truck drivers and employees in international rail transport. Since truck drivers actug|jy
‘work” in each State they cross en route to their destination State. such presence in
traversed States does not count as ‘in transit’.** No. 10 OECD MC Comm. on Article 15
states that special rules related to truck drivers are to be negotiated by the States Wheﬁ
concluding DTC.

(2) ‘Days when the taxpayer was a resident of the State of work’: The wording is identicg]
in UN MC Article 15(2)(b). The US MC Article 14.2.a) differs only in that it refers to thl
‘taxable year’ instead of ‘fiscal year concerned’.

While this exception was added in paragraph | OECD MC 2008 Comm., some countrieg
applied the exception prior to this.*'° Indeed, some included the days of residence in fhat
calculation (e.g., Germany and Switzerland).*"! Note that the current UN MC Comm. dogs
not refer to the residence exception.

(3) ‘Entire day spent outside of a State’. Since the ‘physical presence’ test does not require.
the presence for the purposes of an employment activity, similarly, days absent from the
State of work, even if related to the employment activity (such as a business trip), will be
excluded (no. 5 OECD MC Comm. on Article 15).3'2

(4) Days of sickness that prevented the leave’. Days of sickness do not count only if the
employee would have left otherwise.>"* The taxpayer should be prepared to present some
evidence to substantiate his position (e.g., purchased flight tickets).

(5) “Holidays before or after the Employment’. Paragraph 5 OECD MC Comm. on Article
15 requires that *helidays before, during or after activity’ are included in the 183-day count,
as long as the taxpayer is present in the State of work.

The question may be asked if it is correct to include holidays spent in the State of work
if such holidays have no connection with the employment (e.g., such holidays were taken Q
before the individual was even aware of any employment opportunities in the State of wok \
or considerably after the employment was terminated). For example, assume tha{ o
individual goes for a skiing vacation in Switzerland in the winter and later that year gefs o job
offer in Switzerland. Or, if a person takes an extended vacation in Italy for six mohthsyruns
out of money and takes a temporary job for a few weeks. Assuming that the 183-dad tiireshold
would be exceeded in both scenarios, one must ask whether there is a sufficient economic
link between the individual and the State of work for the State of work te retain the taxing
rights.

However, the term ‘before, during and after the activity’ is not defined in the OECD MC
Comm., leaving some room for argument that the holidays that are\ndt right ‘before, during

307. Resolution of the Austrian tax authorities from 18 November 1991, AOFV 331
Belgian tax authorities of 25 May 2005, AFZ 2005/0652 (AFZ 08/2005) at 4.1.3.
Pétgens, F., Income from International Private Employment (2007) at 533; Pijl, H., 6124 WFR 1561
(1994).

Pétgens, F, id. at 538; Kempermann, M., in: Flick/Wassermeyer/Kemperman, at para. 40.1.

See, e.g., Netherlands: Dutch Hoge Raad of 15 September 1999, BNB 1999/420; Belgium: Circular

AFZ 2005/0652 (AFZ 08/2005) of 25 May 2005; Bacten, J., 11 Revie Générale de Fiscalité 3,7

(2005); Peeters, B., TRV 230 (2006); Austria: Lechner, E. & Muszynska, K., ‘Die 183-Tage-Regel

im DBA-Recht’, in: Gassner et al., Arbeitnehmer im Recht der Doppelbesteuerungsabkommen, at

159 and 160: Canada: Daniel G. Erwin v. Her Majesty The Queen, 21 August 1997, Case 97-43(IT)

I, published in 1997 CarswellNar 230098 D.T.C. 1330 [1998] 2 CTC 2112: 1980 DTC

Canada/United States.

311. See, e.g., Germany: Tax Authorities, Draft Resolution of 3 November 2005 (Entwurf BMF-
Schreiben) at pt 4.2.1; Switzerland: Swiss Verwaltungsgericht Ziirich of 20 October 2004, Case
SB.2003.00074, StE 2005 A 32, Nr. 61977: DTC Switzerland/UK.

. See also Kempermann, M., in: Flick/Wassermeyer/Kempermann, at para. 40,

. Potgens, E, Income from International Private Employment (2007) at 527.

Circular of the
308.

309,
310.

S5 5

W W

1174 De Broe

ncome from Employment
-_'-___;___.——-—’_—_——

Art. 15

In

- 3 Ly
d after the activity’ should be excluded from the 183-day threshold.*" Another argument
and alle! :

de that since the taxpayer is allowed to exclude his presence due to si’cknessﬁthat
SR be ma[h leave, the taxpayer should also be allowed to exclude holidays spent in the State
g fe e or :;l'{e:' the Cl;lployman if the taxpayer can prove that the holidays bear no
of gt bo o 1o ment.*"? Indeed, Germany has stated that the holidays count only if they
e ‘thfe:mgreiede or follow the employment (see infra m.no. 226). Austria is on the
mmedli:i ogthe spectrum, counting all holidays.'”f‘ _ - |
o enfu;ther that paragraph 2 US MC Technical Explanation specifically excludes vacation
'Nute fore or after the Emp]nymem if they are shown to be independent of the presence for
. L:[ oses. The OECD MC Comm. had a similar provision from 1992 to 1995,
emPloymBDE !:ic?;éd and subsequently deleted.”” This deletion signals that the Comm. takes
pheen was'.cttn osiiian that any holida\_/s spent in the State of work during the reference period
okl sl?:ingu‘dcd in the lS:?—dav cn—un[. whether or not they are immediately before or after
tg:z:[?ployment. This is in line v\_filhl m_e OE.CD‘s_currcnl approach thal_‘ any day spent in the
State of work is counted, save for hmued_ exceptions allowed by the C.(‘)I"ﬂnl .
While such approach is based on the simplicity of the test (no. S_OI:CD MC Co:nnl]. filj
Article 15), one must ask whether ﬁuch approach is correct in all situations wvhcle”the prcsi?m.c
in the State of work bears no relation to the employment. In addition to Imhda_y.s lhf—l! are not
Jated to the employment, discussed above, one may ask, WlleT:ller Ell.c days prl.nr ot d'f‘t(‘r [he.
;ir;aloymenl must be counted; for example, where (1) the individual is pre:i?nl in ?hc S‘lulf:. of
work in atotier capacity (such as a director, researcl_ler or studer_jt): (2) a non-w(wr]ung,;
spouse trat accompanies the working spouse to a State of work luie]_‘ gains an L?mp]nymt‘?rjt ani
(3) ‘ae individual is treated in a medical facility of the State of work bet(_)ljc ot ;1['t|_.r. rh;
erap1, ment because the individual has chosen that pq1‘t|cu]ar facility (the disease does not
onuvent the employee from leaving Ll}e country). As it stands at the mon}enl. .[hc Comnl]d.
Jfearly requires that all of these days of presence be counted. Perhaps a t_)e[tel apploaf:hjwou
be to create a rebuttable presumption that such days are n‘uz‘mal]}-‘ cnnsul.e.red to be included,
unless the taxpayer can substantiate, to the satisfaction of the tax authorities, that these days
were not related to the employment,*'*

e. ‘183 Days’

If a taxpayer’s presence in the State of work does not exceed 183 dqys, the State gf wor?l\'l‘jjoes
not have a right to tax, even if (1) the taxpayer worked exclusively in the State of work™ "™ and
(2) employment of more than one year does not result ip presence of more than lS?f days
in‘any year (often oceurs in industries where working periods are concentrated, e.g., oil and
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gas industry).””

314.
315.
316.

Id. at 529.

Amold, B.J., 62 BIT 224, 226 (2008).

Aumayr, E., ‘The 183-day-rule in the OECD Model Convention’, in: Hohenwarter-Mayr & Metzler
(eds), Taxation of Empfn:vmem Income In International Tax Law (2009) at 109-124.

Pétgens, F, Income from International Private Employment (2007) at 523. .
Potgens, F., id. at 525 has a similar suggestion with regard to the holidays that were spent in the
State of Work considerably before or after the commencement of the employment activities.
Dutch Court of Appeal Amsterdam of 7 July 1982, Case no. 1193/81,V-N 1984/2018: 1967 DTC
between the Netherlands and the UK

OECD, “The 183 Day Rule’ at para. 19.
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Art. 18

A. General Issues

86 (2009): Dietvorst, G ‘Proposal for a Pension Model wi :
_ st, G., odel with a Compensatin i Main Features
Tax Rm:ae_u.- 142 (20()7);.[)‘011‘1_11165, S., Pensionen im Recht der Dr}ppelbesreue,gunLa o F v ane

features of Article 18 OECD MC and Articles 18, 18B UN MC

Ger‘aeral Overview and Tax Aspects’, 50 ET 47 (2010): Gassner, W & Ko
'Le:f;tungen von Pensionskassen im DBA-Recht’, ip: Gassner, Lun:r Lech .
Stlflrrngcr (_eds)l. Arbeitnehmer Recht der Dappelbe._vreuem}lg.s'ab{}f‘ommener'

Giinkel, M., ‘Dje Besreuerung von Abfindungen an beschrinkg Steuerpflichtj n,' 3
(20(?9)_: Haase, E, Aufienstenergesetr — Doppe[bc.s-muw"rmgsabkummffrz. Art %; o
N:, UK-US Competent Authority Agreement in Respect of Pension Schen.]es (g

CD and UN MC deals with pensions and other similar remuneration from 2
o t. Pensions from previous independent services are not covered by the
: pymellE-C:D MC gives exclusive right to tax to the residence State_. In contrast, the
:_'The_() two alternative versions, both of which establish exc_luswc source State
i ts made by a public scheme that is part of the social security system.
: - payl\n;lgleilqo permits (unlimited and non-exclusive) taxation by the non-re_sndcnce.
Ruhegehaltm: nach Art, 18 OECD-MA: Grundlagen und aktuelle Entwicklug 3 . icle 1 N nt H made by a resident of that other State or a PE situated the.rem.
577 (2011); Jirousek, H., ‘Neyes Doppe]besteuenmgsahkommen Osterreich Rgen_ ) _ the payg]ECD. MR s Ao AR e b Bt e hn}ued .
Swr ].06 (2006); Kavelaars, p, ‘Cross-Border Aspects of Pensions in the ‘ ; g lated pensions. This has to be seen against the background that pensions can
OECD o Gt bt g, s 0T e, B, Pensions o ?ﬁﬁ'elf:m sources: (i) A statutory social security system guaranteeing at least
OECD Model Convention), in: Lang, Pistone, Schuch & Staringer (eds) ) : 1:1'1-“3?2) occupational pensions and (iii) individual and voluntary provision (no. 10
Res;c?'('m'e: Problems Arising Jrom the Allocation of Taxing Rights in Tax i"re : scome; (i Ay bt e e it 1?3]3 5
Possible Alternatives, 279 (2008); Kolb, A., Lang, M., Loukota, H;, Waldburge;z g : [flld::,l;y apply to the second pillar, both to pensions from funded and unfunded

200 Lons. 1 ployment Income under Tax Treaty Law — Case Studies’ . ell as to defined benefit and defined contribution pensions. Coverage of the ﬁrsct
; . Wsecm'ity) under the OECD MC depends on its exact design, whereas the UN M

(2002); Lang, M., ‘Ant 19(2) - The Complexi

: Lang, M., “Art. 19(2) - plexity of the Model Can Be Reduceqt. g1 8 : i ird pillar is
{2007). zd,_, Publrf.* Sector. Pensions and Tax Treaty Law’, in: Gutman (ed.) Liber‘A‘ . o @h special clause for social security systems in any case. The third pillar is generally
fn.Hormm of Q‘f’rlle David 223 (2005); id. ‘Ruhegehiilter nach Art. 19 Abs. 2 OE ® %fofti;ck of relation to employment. . ither with 4
n: Steuerzentrierte Rechfs/:ermm:g, Festschrift fiir Harald Schaumburg 879 (2009); | vis-ions have as their object the taxation of pensions only. They deal neither wi

S.B.. *Pensions and Social Security Payments in Recent Tax Treaties® 3 ) contributions nor with the taxation of the earnings derived by a pensiqn
Neves, T.C,, ‘Portuguese Taxation of Inward Expatriates and Pensiotlieis: XSSE;HT lgv ) Fﬂat?;c:g n?jn t;ﬂtl:}tl'l];ll;?tzl“; rior to the payment of pension). This can be problematic
50 ET 220 (2010):, OECD, ‘The Tax Treatment of Employee’s COﬂll'i|?N-ifii01”lsy o F different points in time at which taxes may be levied (no. 10 OECD MC Comm. on
Pension Schemes’, in: OECD (ed.), Model Tax Convention: Four Related Studies, 4 » ? First l\J;vhf:n the contributions are made; second, when returns to any o 4/ e
If?tem.ana.mzf Taxation 43 (199): Otto, K., *Der Irrgarten der betrieblichen Altersyyrs Is&;' Hitwhen the pensions are paid out. Countries may exempt pension contributions
und die Forderung der Entgeltumwandjung“ in: Mellinghoff, R. (ed.), Steuern im S‘t; ; ‘ }crm, investment while fully taxing pensions (usually referred o8 BEL Wheto E
29 DStlJG 325 (2006); Pétgens, EPG., Income from International Private E'r;:!;o ‘“ xem teci and T for taxable). Alternatively, they may tax contributions and TR
Analysis of Article 15 of the OECD Model (2007): id.. “The Closed Systeg ot tﬁegro . nt F\,rvhile exempting pension payments (TTE). They may also opt for a
on Income from E_mploymenl in the OECD Model’, 41 ET 252 (20013 i >‘The Rel 'u ne of the above by implementing a system of partial exemption or of redqccd tax
between Preservative Tax Assessments and Netherlands Tax Treaties: Not 1Aiways P Osmb]ems are compounded by the fact that each State usually does not follow a

Sem’(mdu??. 50 ET 183 (2010); Reich, M., ‘Die Besteuerung ¥on Mrbeitseinkii model but applies a variety of approaches. In a purely domestic situation, tax legislators
Vorsorgeleistungen im internationalen Verhiltnis’, in: Peter, Bertiard & Peter (eds), fntem ;;1 il ta.kepsccnunt of taxation at the different stages and thus gcncrally.ens_ure that
lionales Steuerrechr in der Schweis, Aktuelle Situation und Peisodictiven 185 (2005),‘ : B8 are taxed exactly once. Yet when the residence is shifted after the contributions are
E;, D‘er Orf‘de.v Unterlassens (2004); Strunk-zur Heide, %, ‘h: S/K/K Art. 18: Toifl 6 buf before the pensions are paid out, the overall result can he intertempqral double
.pens:mnen Im DBA-Recht’, ip: Gassner, Lang, Lechner, Schuch & S-iarin‘ er (eds (ITT) or tax pl. B}ll'lil'lg opportunities® for intertemporal double non-taxation (EEE),
Arbeitnehmer i Recht der Doppelbes.feuenmg.\-abkfmmzen, 287-310 (2003); V(;gck, ﬁfﬁhich appear undesirable from a tax policy perspective. Moreover, much attention has

devoted to cross-border pension schemes and individual retirement schgmes b‘efore 1'he
ut phase. The Comm. proposes additional rules on whicl_u the Contracting States may
(no. 29 et seq. OECD MC Comm. on Article 18 and infra m.no. 84 et seq.).

‘Employee Stock Op_lions under DTC Law’, in: Hohenwarter & Metzler (eds), Taxa

322 (2002); Wattel, pJ. & Marres, O, ‘Characterization  of Fictitious Income g
]ECDl-Pattemed Tax Tre‘anesg 43 ET 66 (2003); World Bank Averting the Old Age j
( 994).‘ ‘{oo, K. & De Serres. A., “Tax Treatment of Private Pension Savings in
Countries’, 39 OECD Economic Studies 73 ( 2004),

Wﬁﬂe there are divergent definitions of what the pillars are, this conespolxlflza‘ more or IE?:' ll:)lt]ht’t
thtee-pillar model developed by the World Bank, Averting the Old Age Crisis (1994), which has

the pensions discourse; on this, see Dietvorst, ].B... 16 E{' Tax Review 142 (2007).
On this, see Yoo, K. & De Serres, A., 39 OECD Economic Studies, 75 et seq. (2004).
Cf. Kavelaars, P, 61 BIT, 86 (2007); Bobeldijk, A. & Goossens, K., 39 Intertax 85 (2011).
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