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Preface

hen the editors of China Business Law Journal first invited

me to contribute at the end of 2009, it was agreed that
| should write a series of five columns on a trial basis, with the
expectation that the arrangement would continue if things went
well and the column received positive feedback from readers.
| was initially sceptical about the prospect of writing a regular
column. After all, | thought, there must surely be a limit to the
number of topics that could usefully be explored in a column
that focused on language and !'aw.

More than four years (ard 0 columns) later, | am pleased
to say that the fountair.'of ‘nspiration is still bubbling away!
What | had thought might become a burden has instead given
me many happy haurs of research and writing, and my initial
enthusiasm hestot'waned at all since | wrote the first column.
In fact, worl‘ing -on the column has now become one of the first
activities ts-come to mind when | have some leisure time in an
otherwize hectic schedule.

& columns, and this book, are the product of a team effort
ana there are many people to whom special thanks are owed:

To Robin Weir, the founding editor of China Business Law
Journal, who came up with the idea of asking me to contribute
the column, many thanks for your confidence and for convincing
me that | had “the necessary gravitas and practical experience”
to make the column work.

To John Church, the Journal's current editor, many thanks
for matching my enthusiasm in publishing this book, and for
your wise and good-humoured counsel.

To Raymond Yang and Richard Li, the Journal’s former and
current associate editors, respectively, many thanks for your
support, patience and professionalism in editing the columns
and suggesting revisions.

To Grace Gao, Rhea Xiong Ying and Libby Zhang Xuan,
the Journal’'s translators, many thanks for your brilliant
translations and for making the column work so well from
a bilingual perspective. As everyone who has worked in a
cross-jurisdictional, bilingual context will attest, translating
terms from English to Chinese, and vice versa, can be a real
challenge, let alone explaining how legal concepts operate in
each language.

To Kelley Fong and James Burden, the Journal's publish-
ers, and former executive editor Chris Hunter, many thanks for
your ceaseless support. And last but not least, to my faithful
readers, colleagues and family, many thanks for tolerating and
supporting this obsession, and for your helpful ideas and sug-
gestions along the way.
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Author’s introduction

his book is a collection of columns published in China

Business Law Journal under the title “Lexicon” over a
period of four years. Since inception, Lexicon has main-
tained a focus on three interrelated aspects of cross-border
legal practice involving Chin2: language; law; and the legal
profession.

In relation to language, the focus is on helping readers
understand the meaning and usage of legal terminology in
English and Chirese, including the etymology, or deriva-
tion, of terms. tn.ielation to law, the focus is on exploring
substantiveiigal concepts and comparing the position
under Ciincse law with the position under common law
and.~i..2 lesser extent, the position in civil law jurisdic-
In relation to the legal profession, the focus is
o, exploring issues and challenges that affect lawyers
generally, including the role that lawyers perform and the
professional standards to which they are subject, and also
the specific challenges that affect lawyers who work in
China-related areas of practice.

tona:

Objectives of this book

There are two broad objectives that this book is designed
to achieve. First and foremost, it provides a practical, ready-
to-use source of training material for lawyers and other in-
terested persons. Although it does not deal comprehensively
with all of the issues and concepts that business lawyers
need to know in order to perform their role effectively, the
book covers a broad range of areas that represent fundamen-
tal knowledge and skills.

As many lawyers will attest — including those who have
been in practice for many years — it is very easy and tempting
to take certain legal terminology and concepts for granted,
particularly when template documents and language are so
readily available and accessible. However, it is often the
basic terminology and concepts that are the most difficult to
explain to colleagues and clients.

Consider, for example, a phrase that commonly appears in
legal opinions: “legal, valid, binding and enforceable”. What
does each word mean, and do they overlap in any way? And
to what extent does this phrase depend on the laws and juris-
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dictional practice in respect of which the opinion is issued?
Many other examples are considered: “transfer and assign”,
“terms and conditions”, “amend and modify”, and “duty and
obligation”, to name just a few.

The second broad objective is more esoteric in nature.
As a common lawyer who spent a decade practising law
in mainland China and working on cross-border deals in a
bilingual context, | can testify to the challenges that this often
involves. For a start, my common law training did not always
equip me well to understand the logic and thinking behind
Chinese law concepts, many of which drew more inspiration
from the experience in civil law jurisdictions than the experi-
ence in common law jurisdictions. Second, | developed a keen
sense of the impact of language on law (and vice versa) and
the challenges that arise when a lawyer attempts to explain
foreign law concepts in another language. Third, | realised
the benefits of comparative ‘aw.and the extent to which an
understanding of law in a.fcreign jurisdiction helps lawyers to
develop a better understanding of law in their own jurisdiction.

Importantly, | 2.0 came to understand the immense
privilege that coriiaz.from practising law in a foreign jurisdic-
tion — even o0z that is developing as quickly as mainland
China — and e professional pride that this engenders. The
inspiratic:.to write the columns for Lexicon and to publish this
bock steins largely from this professional pride and the desire
te shiare it with my colleagues in the profession.

Content and how to use

The book is divided into three sections: (1) Language and
Contract Drafting; (2) The Legal System and Legal Concepts;
and (3) The Legal Profession.

Each section commences with an introduction outlining the
topics (chapters) in that section, and the key themes. This should
assist readers in choosing which topics to study and also the
order in which topics might be studied. Each chapter concludes
with a list of suggested discussion points. An index appears at
the end of the book, together with a table that groups chapters
according to different themes. The book can be used either for
self-training purposes or as part of a group training exercise. In
addition, each topic can be selected either on a standalone basis
or as part of a series of topics that relate to a certain theme.

For group training purposes, the book can be used on the
following basis:

(1) A topic (chapter) is selected;

(2) Participants spend 10-15 minutes reading the chapter;

(3) Participants discuss the issues with the assistance of
the suggested discussion points.

In this way, the training can be incorporated into a
one-hour training session with minimal preparation and fuss.
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The suggested discussion points are designed to provide op-
portunities for lawyers at all levels to provide input and draw
on their experience for the benefit of other participants.

A qualification

Like many lawyers, | cannot resist the temptation to insert
a qualification into my opinion. Comparisons are inevitably
influenced by one’s own frame of reference. As a common
lawyer, albeit one who has worked with and researched
Chinese law for many years, my legal frame of reference is the
common law, much of which | have treated synonymously with
English law. This inevitably creates various risks.

First, there is a risk that | have overlooked important dif-
ferences in other common law jurisdictions and/or misrepre-
sented English law as being illustrative of the legal position in
all common law jurisdictiors. Second, there is a risk that my
analysis of the position vinder Chinese law is too limited, or too
simplistic. Third, although many topics make reference to the
position in civil 2w ivsisdictions, there is a risk that different
conclusions migtt-oe reached if the frame of reference was
civil law rathei than common law.

For the se-and other risks and deficiencies, | ask readers for
their-ut.derstanding (and sympathy). In its defence, the book
Uoex ot attempt to state the legal position in a definitive or
conclusive manner and, instead, places its focus on increasing
aviareness of fundamental terminology and concepts.

Your feedback

It is hoped that any gaps in the book will be identified and
plugged by readers and those who use the book for training
purposes. | would welcome any feedback on the usefulness of
this book and also suggestions on how it might be improved
or refined. Please direct any feedback to the editor of China
Business Law Journal at the following address so that amend-
ments can be considered for the next edition:

The Editor

China Business Law Journal
Vantage Asia (China) Limited
21/F Gold Shine Tower

346 - 348 Queen's Road Central
Hong Kong

Tel: +852 3622 2612

Fax: +852 3006 5377

Email: editor@cblj.com
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rafting is one of the most important skills that transac-

tional lawyers need to develop in order to perform their
role effectively. However, it is also one of the most challeng-
ing aspects of the lawyer’s role. In addition to choosing the
right technical words and phrases, the lawyer needs to think
about how concepts should be expressed and strive to achieve
a result that is clear, concise and precise so that the risk of a
dispute arising in relation to the interpretation of the contract is
reduced to the greatest extent possible. In addition, the lawyer
has to make sure that the drafting is complete, in terms of each
specific provision and also in terms of the contract as a whole.

The challenges increase when lawyers work in a bilingual
context, where contracts need to be prepared in two language
versions, such as English and Chinese. There are a number of
challenges that can be identified in this regard. First, some
words have a technical legal meaning that does not have an
exact equivalent in the other !anguage (consider, for example,
the concept of “equity” in.2amnon law jurisdictions). Second,
each language has its owi..rules of grammar, which affect the
order in which concacts are expressed and the way in which
sentences are ctruc.tiiea.

Third, in e2zi  language, there are many different words
that are sytiviiymous, or appear to be synonymous (i.e. they
have, ci~anpear to have, the same meaning). Sometimes it
is dirmcuit for lawyers to work out whether there is any real
difference between words that appear to be synonymous,
and whether there are any legal implications (consider, for
example, the different words for obligation in English and
Chinese). Fourth, each language has its own conventions in
terms of how concepts are expressed (consider, for example,
the words yishang [P L1 and yixia [LA ] in Chinese). Fifth, the
level of formality in written language will inevitably be influ-
enced by the market in which the language is used and spoken
(consider, for example, the principles of “plain English” in
English-speaking jurisdictions).

The topics in this section focus on issues that are particu-
larly relevant to contract drafting.

e Contract or agreement: which is correct? — looks at the
different terms in English and Chinese, and the legal impact;

e Execute or sign: which is correct? — looks at these
different terms in English and Chinese, and when the
different terms are used;

e [Language clauses and the challenges they present — looks
at the challenges that arise when contracts are written
in two or more languages, and how language clauses are
drafted and interpreted;

* Reconciling contractual provisions — looks at the words and
phrases that are used to avoid inconsistency between the
provisions in a contract;

o Shall or must? Words of obligation — looks at words of obligation
in English and Chinese, and how these words are interpreted;
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May and may not — looks at words of discretion or per-
mission in English and Chinese, and when the different
terms are used;

Best efforts or reasonable efforts — looks at when these
phrases are used in a contract, and how they are interpreted;
Numbers, dates and time periods — looks at the importance
of accuracy and clarity when contracts refer to numbers,
dates and time periods, and the different ways that these
concepts are expressed in English and Chinese;

Plain language in English and Chinese — looks at the prin-
ciples of “plain English” in English-speaking jurisdictions,
and whether a similar trend has emerged in China;

The vexed question of the double negative — looks at
the use of double negatives in English and Chinese, and
whether they should always be avoided;

Translating the terms usec.to describe written law — looks
at the different terms usato describe written law in China
and in common law ivrisdictions;

Compensate or_ind=mnify? — looks at the difference
between an ohlization to compensate and an obligation to
indemnify. and the importance of the drafting.
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Contract or agreement:

which is correct!

n this chapter, | corsider the meaning of the words “contract”

(hetong in Chinaze) and “agreement” (xieyi), and various
other words in‘E: slish and Chinese that are used to convey the
same or a.siv iiiar meaning.

In everyday conversation, these words are often used
intercrianigeably. In some cases, the choice depends simply
o convention — for example, in both English and Chinese we
ccmmonly refer to a “shareholders’ agreement” rather than
a “shareholders’ contract”. In other cases, there are subtle
technical differences that lawyers and legal translators
should understand.

There are four English words that | will consider for this
purpose: “contract”, “agreement”, “deed” and “instrument”.

In general, the word “contract” in English is used to
describe a legally binding and enforceable agreement between
two or more parties. Thus, we talk about contract law, or the
law of contract. The word “agreement”, on the other hand,
has a broader meaning and can be used either to describe an
agreement that is legally binding or an agreement that is not
legally binding. Thus, we talk about the parties reaching an “in
principle agreement” or entering into “heads of agreement” in
relation to a commercial relationship or transaction. Typically,
neither of these is binding.

In common law jurisdictions, private contracts are primarily
governed by the common law (i.e. judge-made law) instead
of statute. This is particularly true in the case of commercial
contracts. Consumer contracts, on the other hand, are often
regulated by statute as a result of the need to redress the
unequal bargaining power between the parties and to protect
the rights and interests of consumers. Examples include
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statutes regulating consumer credit contracts and residential
tenancy agreements.

In civil law jurisdictions, the law governing contracts is
typically embodied in a code, which regulates all aspects
of private contracts. To a large extent, this is the approach
that has been adopted in China, where the law governing
contracts is primarily governed by the Contract Law, with
supplemental laws and regulations that regulate specific
types of contract. Article 2 of the Contract Law sets out its
scope of application as follows:

It is relevant to note that the Contract Law is expressed to
apply to agreements between parties of equal standing, and
not to agreements that involve a special status relationship
(such as the adoption or guardianship of a child).

As all lawyers have learned during their legal studies, a
contract may be formed orally or in writing. In all jurisdictions,
however, some contracts are required to be in writing.

In England, the requirement for certain contracts to be
in writing first appeared in the Statute of Frauds, which
was enacted in 1677. As its name suggests, the purpose
of this statute was to protect parties from fraudulent
conduct. It achieved this by requiring certain contracts
to be in writing. Originally, the requirement just applied
to contracts for the sale of land; subsequently, it was
extended to include guarantees.

For similar reasons, the Contract Law requires the following
contracts to be in writing:

e Loan agreements, except where the loan is between natural

persons who have agreed otherwise (article 197);
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e |ease agreements, where the lease term is six months or
longer (article 215);

e Financial lease agreements (article 238);

e Construction contracts (article 270); and

e Contracts that are required to be in writing by a relevant law
or administrative regulation (article 10); examples include
guarantees, mortgages and pledges under the Securities Law.

Interestingly, it was also customary under traditional
Chinese law for certain contracts to be in writing, as reflected
in the following phrase that often appeared in contracts,
particularly contracts for the sale of land: kong kou wu ping,
Ii zi wei ju (“this contract is entered into as evidence since a
verbal statement cannot serve as evidence”).

”

The English word “dee<” (giyue in Chinese) has a couple
of different meanings. depending on the context. A deed
is different from a- siraple contract”. Although it creates
legal rights and oiiigations like any contract, there are a few
features that give it a special status.

The firsiTeature relates to the way in which it is
executzd Cften referred to as a “contract under seal” or
a “spevialty”, a deed is executed in a very formal manner
and s often required to be witnessed. The second feature
that distinguishes a deed from a “simple contract” is that
a deed does not require consideration. In other words, it
is not necessary for each party to provide consideration
(i.e. a benefit) to the other party in order to make the deed
enforceable (for a discussion about consideration, see the
chapter entitled ‘Consideration’, on page 162).

A third feature is that a deed can be signed by one party
alone, in which case it is known as a “deed poll”. Examples
include a power of attorney that is granted by one party in
favour of another party, and a unilateral contract by which an
individual may change his or her legal name.

In addition to the usage outlined above, the word
“deed” or “deeds” is also used to describe documents
that transfer title to assets and often appears in the phrase
“title deeds”.

Like the word “deed”, the word “instrument” (wenshu) has
different meanings depending on the context. In its broadest
sense, it is used to describe a formal written legal document
such as a contract or a document that produces a legal effect
(e.g. an “instrument of mortgage”).

In its narrowest sense, it is used to describe a document
that entitles the holder to payment of a sum of money (e.g. a
cheque, bill of exchange or other negotiable instrument).



