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of China National Offshore Oil Corporation Ltd (CNIOO‘.’J),jl which is 70% owned
by the Chinese government, to buy Unocal in the United States of America
(USA) in 2005* caused political uproar in the USA and raised the alarm for many
other countries that are China’s trading partners. China Steel bought Midwest in
Australia and held five seats on Midwest’s board of directors in September 2008 °
In 2009, China Minmentals’ investment in Oz Minerals in Australia was finalized,®
China Hunan Valin’s investment in Fortescue is proceeding. Chinalco’s failure to
acquire a further shareholding in the dually listed Australian — United Kingdom
company Rio Tino in early 2009 raised concern and anxiety among China’s
Western business partners and their various governments.

The large scale of China’s capital injection and aggressive investments in
countries that are rich in natural resources has raised increasing and deep concerns
among these countries’ governments, their business communities, and the public.
While it is very important for the PRC to improve its corporate governance law and
practice, it is equally important for the PRC’s business-partner countries, such as
Australia, to understand corporate governance issues within Chinese companies,
especially state-owned companies. Only after having acquired substantial know]-
edge and understanding of corporate governance in the PRC can foreign govern-
ments and their business communities, such as those in Australia, deal effectively
and efficiently with the Sino-Australian relationship. Unfortunately, up until now,
limited comprehensive research on corporate governance in China has been done
from a comparative perspective. This book aims to fill this vacuum.

The concept of corporate governance did not come into use in the PRC until
the mid-1990s.” The lack of understanding of corporate governance in the first
decade of the twenty-first century by the senior management of listed Chinese
companies was confirmed by some senior executives of these companies.® China’s
great economic achievements do not compare well with the poor corporate gay=
ernance practices of many Chinese companies. If we take corporate disclogure as

3. ‘Unocal Shareholders Approve Chevron Takeover', All Business: A D&B Company, <www,
allbusiness.com/retail-trade/food-stores/4486656-1.html>, 2 Oct. 2009.

4. Unocal was the ninth-largest oil company in the world at the time. CNOO withdrew its bid in
early August 2005 for ‘unprecedented political opposition’ after a flurmy of legislation was
introduced in both Houses of Congress of the United States aiming to derail the deal, ibid.

5. ‘China Steel Finalises Buying Midwest by Mid September’, <www.caijing.com.cn/2008-09-11/
110011795 html>, 13 Jul. 2009.

6. ABC, ‘Minmetals Launches Oz Minerals Takeover Bid’, <www.abc.net.aw/lateline/business/
items/200902/s2493057.htm>, September 2009.

7. Tu, Guangshao & Zhu Congjiu (eds), Corporate Governance: International Experience and
China Practice (Beijing: People’s Press, 2001), 1.

8. The author and her colleagues’ interviews of an Australian Research Council-funded Discovery
Project on Corporate Governance of China’s Top 100 Listed Companies, which finished at the
end of 2005. Also, Mary Ma’s unpublished speech at the Ninth Annual Conference of the Asia
Corporate Governance Association entitled Asia Business Dialogue on Corporate Governance,
which was held in Beijing from 11-12 Nov. 2009. Ma is the Managing Director of TPG (Hong
Kong) and a non-executive director and former Chief Finance Officer of Lenovo Ltd, which
bought the PC business from IBM. She acknowledged that even in 2007, when she was the CFO
of Lenovo, she did not know much about corporate governance.

Corporate Disclosure, Corporate Governance, and Law Reform

an example, since the establishment of the Shanghai and Shenzhen Stock
Exchanges in 1990, there have been numerous false disclosure scandals.” The most

recent of these was made public only days before China’s grand 60th anniversary
celebrations. According to an announcement made by the pivotal regulatory insti-
;_thtion for corporate governance in the PRC, the China Securities Regulatory Com-

mission (hereinafter CSRC) on 23 September 2009, Wuliangye Corporation
Group, one of China’s best-known and largest brewery companies, had been
involved in breaching disclosure laws and regulatory rules. One of the breaches

‘was the falsification of business profits of Yuan Renmibi (CNY) 8.251 billion,

‘which was claimed to have been made by one of Wuliangye’s subsidiary compa-
nies; these profits were disclosed in the 2007 annual report of Wuliangye Corpora-

tion Group. According to the CSRC, the real profits for that year were CNY 7.251

billion.'® A huge discrepancy of CNY 1 billion appeared in the annual report, and

this made investors doubt the explanation of the ‘recording error’ that had been
_given by Wuliangye Corporation Gmup.“ The strong economic achievement of

many Chinese SOEs and their relatively poor corporate governance have also made

it importan? t0*look more closely at this area by researching China’s corporate

governante theory and practice. The corporate disclosure regime, as one of the

fundamenial systems of corporate governance, plays a critical role in this regard,

ane ¢ hias therefore been selected as the core area of attention of this book.

1 AN OVERVIEW OF CORPORATE DISCLOSURE AND
CORPORATE GOVERNANCE IN CHINA

1:2.1. THe ConcerT OF CoORPORATE GOVERNANCE USED IN CHINA

Like its economic achievements, the PRC has also made significant progress in law
reform since 1978. The Chairman of the National People’s Congress of the PRC,
Wu Bangguo, proudly declared on 8 March 2009 that the socialist legal system
with Chinese characteristics was ‘basically formed’. According to him, by January
2009, China had made 231 Laws, more than 600 Administrative Regulations,
more than 7,000 Local Regulations, and more than 600 Autonomous Regional
regulations.'”

Among China’s numerous laws, regulations, and rules, those with a direct
impact on corporate governance were mainly made during the last decade, as

‘corporate governance is a relatively new term, only recently introduced into

China. Around the world, there is no universally accepted concept of corporate

9. More disclosure cases will be discussed in Ch. 6.
10. <http://finance.people.com.cn/GB/10144385 html>, 30 Sep. 2009.
11. Wuliangye Announcing Recording Error Leading to the Extra RMB 10 Billion in Profits,
<http://finance.people.com.cn/GB/10144385.html>, 30 Sep. 2009.
12, <http://society.people.com.cn/GB/8217/165799/165802/9975961 .html>, 3 Oct. 2009. China’s
legal system is discussed in Ch. 3.




Chapter 1

had made major achievements in building a modern enterprise system in its
SOEs.”’

The Sixteenth CPC National Congress was held in Beijing from 8-14
November 2002. The then Party Chief, Jiang Zeming, presented a Report entitled
‘Building a Comprehensively Affluent Society and Opening a New Situation of a
Socialism with Chinese Characteristics’.”® According to this Report, the founda-
tions of China’s socialist market economic system had been laid, the reform of
SOEs had been moving steadily, and China’s living standards had reached an
affluent status. This Report also set a target to build a comprehensive affluent
society. To achieve this target, a number of measures were to be implemented.
One of them was to authorize the central government and local governments to
represent the state’s shareholdings in SOEs at the central and local levels so as to
deepen the reform of state assets management.>® The CPC also required the sep-
aration of governments from SOEs and the separation of ownership from
management.

The Third Plenary Session of the Sixteenth CPC National Congress was held
in Beijing from 11-14 October 2003.°° It passed the CPC Central Committee
Resolution Dealing with Several Issues with Regards to Improving the Socialist
Market Economic System. In this Resolution, it was pointed out that China should
encourage multiple forms of ownership and construct a shareholding system as
the main form of public ownership; that China should establish and improve its state
assets management and supervision; that China should deepen reform of SOEs
and improve its corporate governance structure; and that non-public enterprises
should be given cgual treatment in the areas of investment, taxation, use of land,
and foreign trade.®" The Resolution also set out the measures for improving corporate
governance.®® These were to clarify the rights and responsibilities of the shareholders’
congress (or meeting), the board of directors, the supervisory board, and the man®
agers; the CPC was to support the shareholders’ congress, the board of directors ‘e
supervisory board, and the managers of an enterprise, and to participate in the major
decision-making of the enterprise; and the CPC was to focus on the role of managing
its cadres who served as officers of the enterprise.®

The Sixth Plenary Session of the Sixteenth CPC National Congi=$s Was held in
Beijing from 8-11 October 2006. This Congress passed the Resoiution on Several

57. The Announcement of the Fifth Plenary Session of the Fifteenth CPC National Congress,
<http://cpe.people.com.cn/GB/64162/64168/64568/65404/4429268 html>, 3 Oct. 2009,

58. <http://cpc.people.com.cn/GB/64162/64168/64569/65444/4429125.html>, 3 Oct. 2009,

59. Ibid., Report entitled Building a Comprehensive Affluent Society and Opening a New Situation
of a Socialism with Chinese Characteristics, s. 3(4).

60. <http://cpe.people.com.cn/GB/64162/64 168/64569/65411/4429167 html>, 3 Oct. 2009.

61. Ibid.

62. Section 2(8), <http://cpc.people.com.cn/GB/64162/64168/64569/65411/4429165 html>, 3 Oct.
2009.

63. Ibid.
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2 R iiiqa X g 64 al
Maij es Regarding Building a Socialist Harmonious Society.” It was also
J?h;ilssz:d that {g}penjng up and reform were the only road to the development of a

socialist market with Chinese characteristics and to achieving the goal of a renais-

eat Chinese people.*®

sanc;;: g}:\rgileenlh CPCprTalt}ional Congress was held in Beijing from 15-21
October 2007. In his Report, the new Party Chief, Hu Jintao, p-uintcd_out t]§at,
to develop the economy, China must implement a numhgr of measures, including

rving multiple forms of ownership; equally protecting all k_l_nds of property
rights; deepening the shareholding system reform of SOEs; adopting fa}n' a_mfi just
capital-raising requirements so as to encourage t?le_develop.n}ent qf md1v1dua_l.
private, and medium and small enterprises; and building and improving the credit
system in the whole society.ﬁﬁ _

While the Chinese government under the leadership of the CPC has bepn
constantly reviewing its policies and plans for E:COﬂOIlEIjC reform and enterprise
reform, the theory and practice of corporate governance in Western countries have
gradually had a greater impact on China in a bottom-up approach.

The Reéssarch Centre of the SSE is the one of the earliest institutions th_at
pioneered systematic research on corporate governance theory and practice in
China. Since 1997, the Centre has set up corporate governance research projects,
and nas attended and participated in the Asian Corporate Governance Roundta-
bie:®” One of the empirical studies that it did was conducting a survey of all the
companies listed on the Shanghai Stock Exchange. Based on this rc§earct1., the
SSE released the first Directive Document on corporate governance in Ch]pa -
Shanghai Stock Exchange Guidelines for Corporate Governance of Listed
Companies — in October 2000. :

This Directive Document has seven parts, with fifty-three articles. The seven
parts are entitled ‘Objectives and Principles’; ‘Shareholders and Annual General
Meeting’; ‘Directors and the Board of Directors’; ‘Supervisors and the Board of
Supervisors’; ‘Managers’; ‘Remuneration Policies’; and ‘Disclosure’. The content
of this Document shows that the SSE had undertaken research on all the major
issues of corporate governance in a broad sense of the term. Since then, the SSE has
been focused on corporate governance research and practices. Smc; ZQOS, the SSE
has been publishing its Annual Corporate Governance Report, which mclu_des l_he
research results of its Research Centre. Sometimes, the SSE publishes interim
research reports on corporate governance issues. The continuing research of the
SSE has apparently guided and is still driving corporate governance lawmaking in
China.

64. The Announcement of the Sixth Plenary Session of the Sixteenth CPC National Congress,
<http://epe.people.com.cn/GB/64162/64168/64569/72347/4912748 himl>, 3 Oct. 2009.

65. Ibid. )

66. Hu, Jintao’s Report at the Seventeenth CPC National Congress, <http://cpc.people.com.cn/GB/
64093/67507/6429847.html>, 3 Oct. 2009. .

67. Zhu, Congjiu, Preface to the SSE China Corporate Governance Report 2003 (Shanghai: Fudan
University Press, 2003), 3.
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Chapter 2

Western countries is an important means for most companies to raise capital from
the public, and the government is not usually involved in such fund raising by
companies. From the establishment of the London Stock Exchange in 1773 until
the market crash of the late 1920s, Western securities markets developed largely
free of government mtervenuon this reflected the laissez-faire environment that
existed up until that time.® In comparison, the formation and development of the
PRC’s securities market were affected by government policies from an early stage
of its emergence. Strong governmental interference in the PRC’s securities market
is fundamentally different from the situation that is found in Western securities
markets, which largely emerged and developed in a free-market context.

The PRC’s securities market is often described as an emerging and transitional
market’ with unique features that are substantially different from those of mature
and complex securities markets, such as those in the USA, the UK, and Australia.
The PRC’s securities market emerged soon after the commencement of economic
reforms in the late 1970s. This signalled that the Chinese government realized
that the planned economy had to be changed. However, some four decades of
experience with a planned economy had already had a deep influence on the
development of the Chinese economy. The state continued to embrace the planned
economy when the securities market started to emerge in the early 19805
The government did not constitutionally adopt a market economy until 1993,” but
even then, the PRC distinguished its economy from that of most Western countries
by labelling it as ‘a socialist market economy’. ' During the 1980s, the PRC’s
economy cxpcnenccd a transition from a planned economy to a planned commod-
ity economy ! The PRC’s economy is still in a transitional stage of development,
now moving from a planned commodity economy to the so-called socialist market
economy. The PRC’s securities market is still experiencing many changes as a
result of this ongoing transition.

The development of the PRC’s securities markets has followed a pattern that'is
very different from that of most Western securities markets. The twaq securities

6. Hong, Weili, Securities Regulation: Theory and Practice (in Chinese) (Shanghai: Shanghai
University of Finance and Economics, 2000), 104-105.

7. Hong, Weili, Preface in Securities Regulation: Theory and Practice; Zhou, Daojiong, Promote
the Standardisation and Development of China's Securities Market by Attaining Perfection of
Securities Legislation: Opening Remarks for the International Symposium on the Securities
Law Bill (Beijing: Law Press, 1997), 3; the China Securities Regulatory Commission, China
Capital Markets Development Report (in Chinese) (Beijing: China Finance Press, 2009), 3.

8. Article 15 of the PRC Constitution of 1982 provides that, ‘The state practises a planned
economy on the basis of socialist public ownership’.

9. Article 15, the PRC Constitution of 1993.

10. Under this economic system, public ownership is still the dominant part of the whole economy.

11. The Twelfth National Congress of the Chinese Communist Party (hereinafter the CCP) held its
Third Plenary Meeting in Beijing in 1984. This Meeting passed the Resolution of the Central
Committee of the Chinese Communist Party on Economic Reform. This Resolution points out
that the socialist economy of China is a planned commodity economy based on public owner-
ship. See fn. 35 of vol. 3 of Select Article Collections of Deng Xiaoping (in Chinese) (Beijing:
People’s Press, 1993).
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exchanges of the PRC were first estabhshed by local governments with the
approval of the central government.'> They began to move from the control of
their local governments to the direct control of the central government, when the
State Securities Commission and its operational arm, the CSRC, both were estab-
lished at the end of 1992."* The enactment of the PRC’s first Securities Law in
1998 set the regulatory role of the CSRC." Under this Law, the articles of asso-
ciation of each stock exchange have to be approved by the CSRC ' the general
manager of each stock exchange is also appointed by the CSRC.'® In addition,
each stock exchange adopted the same Listing Rules that were approved b Y
the CSRC,'” and more than 90% of listed PRC companies are former SOEs.
However, the supremacy of the CSRC’s securities market regulatory role was not
finalized until August 1997. This will be discussed in detail in Chapter 4. In 2005,
the PRC made substantial amendments to the Securities Law, which, however,
maintained the CSRC’s control of the two stock exchanges.'” These led to the
unique features that are evident in the PRC securities market. To understand this
market, it is necessary to review these unique features and to identify the common
features that are shared with the markets in other countries.

The ¥R Z's economic reform was one of the results of its open-door policy.
The foriadtion of its securities market has, however, been greatly influenced
by idvas drawn from securities markets in other countries. With more and more
inavwiedge of the practices of Western countries, the PRC learned a great deal
{rom major Western countries and regions. However, it faced a major problem
in choosing an appropriate model that would be used to establish a regulatory
framework for its own market. As the USA was viewed as having the most devel-
oped economy, the American model was always treated as the ideal model by the
Chinese.”® Moreover, the American experience has always been studied and
adopted first because the senior staff of the CSRC, from an early stage, had been

12.  The Shanghai Stock Exchange was established by the Shanghai municipal government with the

approval of the Central Committee of the CCP; see Li, Zhangzhe, Finally Successful:
The Report on the Chinese Securities Market Development, 129; The Shenzhen Stock Exchange
was established by the Shenzhen municipal government with the approval of the central gov-
ernment; see Li, Zhangzhe, Finally Successful: The Report on the Chinese Securities Market
Development, 177.

13. C. Walter & F.1.T. Howie, Privatizing China: The Stock Markets and Their Role in Corporate
Reform (Singapore; John Wiley & Sons (Asia) Pte Ltd, 2003), 59.

14. Article 7.

15. Article 96.

16. Article 100.

17. Before 1997, each stock exchange had its own listing rules. From 1997 to 2000, both the
Shanghai and the Shenzhen Stock Exchanges had similar listing rules, in which there were
only two Articles that were different. Since 2001, both stock exchanges have adopted standard
listing rules, which were approved by the CSRC.

18. Tu, Guangshao & Zhu Congjiu (eds), Corporate Governance: International Experience and
Chinese Practice (in Chinese) (Beijing: People’s Press, 2001), 103.

19.  Articles 103, 107, and 118.

20. Zhou, Yousu (ed.), General Theories on Securities Law (in Chinese) (Chengdu: Sichuan
People’s Press, 1999), 12.
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Chapter 2

Chinese law; examining the procedures of law and rule making in the PRC makes it
easier to effectively trace the path of PRC disclosure rules, which are discussed in
Chapter 4. Examining the poor record of the enforcement of law helps lead to an
understanding of why there have been so many cases involving the violation of
disclosure laws and why cases of breach of disclosure laws constantly occur in the
PRC’s securities market.

Chapter 4 examines the various types of participants involved in PRC secu-
rities regulation. By reviewing their roles and functions in the securities market,
this chapter seeks to identify the difficulties in maintaining consistency among
disclosure rules made by different governmental departments. The structure and
functions of the CSRC, as the most prominent regulator, shows the strong influence
of convergence of economic development. This chapter also demonstrates that
the strong governmental control in the PRC has created an inflexible market and
that the existence of multiple regulatory bodies had caused inefficient market
regulation.

Chapter 5 analyses PRC securities regulatory laws and rules. An overview of
the securities regulatory regime is provided in this chapter. The discussion of the
process of disclosure rule making demonstrates the existence of a stronger
influence of convergence than that of divergence. The major problems evident
in PRC corporate disclosure practices, which are identified in this chapter, dem-
onstrate that the PRC’s corporate disclosure regime does not properly reflect the
impact of divergence in its securities market development practice.

Chapter 6 first provides an introduction the development of the Chinese secu-
rities market and then discusses some classic disclosure cases that have arisen in
this market. This chapter also identifies the driving forces behind the market.
The development of the PRC securities market demonstrates stronger divergence
than convergence. This chapter makes an assessment of the level of informatich
available in the PRC’s securities market. It also identifies problems with the rem-
edies available to investors who suffer losses caused by a breach of disclosuie rules
and shows the existence of a large gap between disclosure rules and disclosure
practices. This chapter concludes that the PRC’s securities market i< 5till in a stage
of transition because listed companies, securities companies, seguiities investors,
and market regulators are not sufficiently experienced and securities regulatory
rules are not sophisticated enough as a result of how the securities market was
formed and developed and how the regulatory rules are formed. It warns that the
PRC in this transitional period has to be extremely cautious while transplanting
corporate disclosure laws from developed and complicated securities markets.

Chapter 7 provides a comparative study of the Australian corporate disclosure
regime; this is relevant and important because it allows a better understanding of
problems with the PRC’s corporate disclosure regulatory regime from a comparative
perspective. It examines the history of the Australian securities markets and
the development of the corporate disclosure regime in Australia. In particular,
it reviews the assumptions underlying the Australian corporate disclosure frame-
work. It traces the process of the establishment of the corporate disclosure frame-
work in Australia and identifies unique features that are not found in the USA
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securities market, which has been the most important foreign model in forming the
PRC’s corporate disclosure framework thus far. By examining the establishment
and the continuous improvement of the Australian corporate disclosure regime,
this chapter draws the conclusion that the approach by which Australia adopted
foreign experiences in disclosure regulation provides a more useful model for the
PRC than those that have been relied upon to date.

The final chapter of this book demonstrates that the legal system of a country
is closely connected with the country’s own culture, history, economy, and politics.
When transplanting foreign corporate disclosure experiences into the PRC, it is
essential to focus on the country’s domestic situation, because the development
of the PRC’s securities market tends to follow the differentiation hypothesis.
The simple copying of foreign experiences is one of the most fundamental reasons
why the PRC’s corporate disclosure regulation constantly fails. It is suggested that
the approach that Australia adopted from foreign experiences provides appropriate
lessons for the PRC.

2.5. METHODOLOGY

Because securities disclosure involves both theoretical debates and practices, the
#:1lowing methodology is used in this book. First, through a comparison of the
history of securities markets development and the adoption of foreign experiences
of Australia and the PRC, this book intends to demonstrate the utility of the con-
vergence theory and the path dependence theory in shaping an appropriate corpo-
rate disclosure regime. Through a review of the history of the development of the
PRC’s securities market, it demonstrates that this history affects the making of
disclosure rules in the PRC, thereby providing an understanding of the current
approach that has been adopted in regard to PRC securities regulation.

In the process of reviewing the functions of the PRC and Australian corporate
disclosure regulatory regimes, face-to-face interviews and telephone interviews
were conducted in Beijing, Shanghai, Hong Kong, Sydney, and Melbourne at
different times from 1998 to 2008. Different questions were asked of different
interviewees, depending on the issues raised at the time and the expertise of the
interviewees. Interviewees included legislators of the NPC and its Standing Com-
mittee, drafters of the PRC Company Law and Securities Law Bills, rule makers of
the State Council, regulatory officials of the CSRC, policy researchers at the
Shanghai, Shenzhen, and Hong Kong Stock Exchanges, prominent corporate and
securities law academics and practitioners in China, and regulators of the Hong
Kong Securities and Futures Commission. Several Australian securities law aca-
demics and Australian advisers to the Australian government’s corporate law
reform were also among these interviewees.

As noted above, to provide a better understanding of the PRC’s securities
regulatory regime, one chapter of this book discusses Chinese legal history and
its legal system. Only after understanding the PRC legal system can one properly
understand the regulatory rules of the PRC’s securities market and how they work
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Chapter 3

incorporated into Article 31 of the PRC Constitution in 1982. This article allows
the state to establish special administrative regions when necessary.

Following Deng’s comments in 1979, a new Constitution was enacted in 1982,
A new legislative system was established to speed up China’s lawmaking process:
firstly, the PRC Constitution of 1982 provides the NPC and the Standing Com-
mittee of the NPC with lawmaking power;*® secondly, it provides the State Council
with the power to make administrative regulations and provides the ministries and
commissions under the State Council with the power to make departmental admin-
istrative rules; and thirdly, it provides the People’s Congresses of provinces,
minority autonomous regions, and municipalities directly under the control of the
central government with the power to make local regulations.

With the enactment of the PRC Constitution of 1982, China formally began a
new stage to improve its lawmaking. It is worth pointing out that from 1979 to
1982, the key laws that were enacted focused on the state administration apart from
the laws on foreign investments (such as the Joint Venture Laws). The Constitution
of 1982 reflected the “one centre two basic points’ of the Third Plenary Meeting of
the Eleventh Central Committee of the CPC. From then on, the PRC’s legislation
included not only lawmaking regarding the state’s political structure, but also the
enactment of laws regarding the economic system. It was around 1983 when
China’s securities market started to emerge. Following the develogment of the
securities market, local regulations on securities were first adopted. i

From 1982 to 1989, China enacted a number of basic laws to improve its legal
system. However, most of them were public laws, and the guidelines for legislation
were still Marxism-Leninism and Mao Zedong’s thoughts.*® Few of them were
commercial laws, including the General Principles of the Civil Law of 1986, the
Customs Law of 1987, the Technology Contract Law of 1987, the Law of Industria!
Enterprises Owned by the Whole People of 1988, and the Chinese-Foreign Coi-
tractual Joint Venture Law of 1988. However, the pace of legislation slowed ¢own
after the crackdown on the 1989 students’ movement.

It was after Deng Xiaoping's speech in his famous tour of southera China in
early 1992 that China furthered its economic reform, including dzveioping its
securities market.*” It was the CPC that first created the term-‘secialist market
economy’ in the Third Plenary Meeting of the Fourteenth CPC Congress. The CPC
declared that:

The establishment and improvement of a socialist market economic structure
must be regulated and protected by a comprehensive legal system. We must pay
due attention to the construction of legal system, to ensure the co-ordination
of reform and opening up to the outside world with legal construction, and to
learn to manage the economy with legal mechanisms. The goals of establishing

46. The PRC Constitution of 1982, Arts 62 and 67.

47. This first piece of law on securities may be the Interim Rules on Securities Issue by the People’s
Bank of China in 1983.

48. The Constitution of 1982, Preamble.

49. See above Li, Zhangzhe, 191.
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a legal system are: first, following the principles prcscr'%bed in the Cm_lsﬁtuhon,
to speed up the economic lawmaking so as to further improve the cn_'ll, com-
mercial and criminal laws and to basically build a legal system appropriate for a
socialist market economy by the end of _t};gs century; second, to reform
and improve the judicial system and the administrative vlaw—enforccment mech-
anism; third, to establish a sound superw.risc-r_)-r mechanism c:f law enforcement
and legal service institutions for the deepening and promotion of legal eglélca—
tion, so as fo enhance legal consciousness throughout the whole society.

is policy of the CPC was later incorporated into L]Je.Amendmcms to the Con-

stitution in March 1993. The establishment of_a soc1a_]15t market economy an_d a
legal system serving such an economy was an !dcologlcal breakthrough in China.
Under the leadership of Deng Xiaoping, the Chinese government had become vzl;y
prag:natic.5' The focus of the country moved to economic development. With the
PRC in need of this development, the legislautue task moved to another focus — the
construction of a legal system serving its socmhst.maj:ket economy. '

The NPC ¢t economic legislation as the most important work f_or itself and its
Standing Covimittee at the First Plenary Scssim_l of the ]?131'{&1 NPC in March 1993.
The thenChairman of the NPC, Qiao Shi, said that, ‘This Standing Committee
shall $=Dthe economic legislation as the ﬁISts gask to fulfil, and shall enact a number
of1aws ‘on the socialist market economy’.”” From then on, the main task of the
{cyislature was to enact a set of commercial laws that suited the development of
economic reform. The Company Law of 1993 was one.such law. It included many
basic provisions on fundraising, which laid the foundation for further re gulation of
the Chinese securities market. This Law was a product of the mixture of the
experiences of common law countries such as the USA, the U](,saqnci Hong Kong,
and civil law countries such as Japan, Germany, and Taiwan.™ Fo]lowmg.the
Company Law of 1993, a number of commercial laws were enacted: thf: revised
Economic Contract Law, the Arbitration Law, the Consumer Protection Law,
the Law of Negotiable Instruments, the Maritime Law, the Formgp_"[‘rade Law,
the Advertisement Law, etc. Meanwhile, the drafting of the Securities Law had
also begun. The legislative plan for 1992 to 1997 was to %nacl 125 laws_, of wh;ch
fifty-four were related to the ‘socialist market economy’.” _Thc lawmaking during
this period demonstrated that the development of the Chinese legal system had
been driven by the deepening of China’s economic reform_. The fact _that many
articles in the Laws are inadequate by today’s standards is a reflection of the
process of gradual development.

50. The Resolution of the Central Committee of the CPC Concerning the Establishment of a
Socialist Market Economy 1993, para. 44.
i inese Law, 43.
g% 8?:;- ;Ei].lfi".‘?.!ecs;ark Report of the First Plenary Sessio{i of the Eigh{h NFF‘. 1993.
53. The legislators either toured these countrics ﬂI!d regions or studied with law professors
specialized in the laws of these countries and regions.
54. Author’s copy of the NPC Legislative Plan 1992-1997.
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Chapter 3

the power to make local administrative rules. The People’s Congresses and
executive governments of SEZs have the power to make SEZ regulations and

SEZ rules.

3.5. LAWMAKING PROCESSES IN THE PRC

Because there are different forms of law in the PRC, the lawmaking processes are
very complex. This part provides a brief introduction to the lawmaking processes
by following the hierarchy of the authority of different forms of law.

3.5.1. LAWMAKING Process oF THE NPC

Lawmaking procedures of the NPC are governed by the Constitution of 1982, the
Law on Lawmaking of 2000, the Rules of Working Procedures for the NPC of
1989, and the Organic Law of the NPC of 1982. Among these, the Law on Law-
making was based on the other three pieces of legislation and contains more-
detailed procedures. Currently, the enactment of a piece of legislation by the NPC
usually has to go through five stages: the proposal and presentation of a bill, the
examination of the bill, the revision of the bill, the passage of the bill, and the
publication of the enacted law."*” It should be noted that a proposed bill may be
examined more than once.

The processes of lawmaking of the NPC are relatively formal and detailed
because there are four national laws that govern this matter. As pointed out pre-
viously, the NPC only conducts one meeting each year, and therefore it only passes
Constitutional amendments and basic laws. As discussed above, the function Gt
lawmaking is mainly performed by the NPC’s Standing Committee.

Under the Law on Lawmaking, the proposal of a bill may be made.an'two
ways. First, it may be made by state institutions, including the Presiditm of the
NPC, the Standing Committee of the NPC, the State Council, the Supr¢m= People’s
Court, the Supreme People’s Procuratorate, and the Committess-uf ‘the NPC.'?®
Second, it may be made by a delegation of the NPC'*° or by thirty'delegates of the
NPC."*" In practice, most proposals of bills are initiated by the Standing Commit-
tee of the NPC or the State Council."*' The proposed bills from the State Council
are usually drafted by its relevant ministries or commissions.'**

137. The PRC Law on Lawmaking of 2000, Art. 2 of Ch. 2.

138. Ibid., Art. 12.

139. The delegates from the same province form a delegation.

140. The PRC Law on Lawmaking of 2000, Art. 13. These thirty deputies do not have to be from the
same delegation.

141. According to the author’s experience while working for the LAC, the Standing Committee of
the NPC mainly initiated basic law bills, while the State Council usually initiated departmental
law bills. However, there is no clarification about the power to initiate a bill.

142, For example, the bill of the Lawyers Law was introduced by the Ministry of Justice.
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Once the proposal of a bill is made, a decision on whether the prop?gfd bill
will be presented to the NPC will be decided by the Prcsjdium of the NPC. ™ Once
a proposed bill is presented to the NPC, it will be e:;a:mued by all th& Et.ielegates of
the NPC'** and then by the relevant special committee of the NPC Before the
examination, either the person responsible for the proposal of !:hc bill or the St?ﬂ,d-
ing Committee of the NPC must make a legislative explanation to the NPC.

If the bill is accepted after examination by the delegations and the rele\_rant
special committee, the Law Committee of the NPC will conduct a final examina-
tion and then revise the bill according to the comments of the delvfgau'ons and the
relevant special committee of the NPC. It will then submit an examination report to
the Presidium of the NPC.'*" If the proposed bill is not accepted by t_:lthf::r the
delegation from a province or the relevant special committee of the NPC, it will not
be presented to the NPC.

The final draft of the bill will be presented to the General Assembly of the
delegates of the NPC for a vote. If a simple majority votes for the bill, it will be
enacted.'*® After enactment, the bill will be signed by the President of the PRC and
become a la#.'*® The law will be published in the major national newspapers and
the Gazette pf the NPC.

One-point that needs to be made here is that, although the delegates and the
relevant committee(s) of the NPC have the power to examine a bill, the drafting of
ihe bill and the revision of the bill according to the comments and suggestions of
the examining bodies are the responsibilities of a working body of the Standing
Committee of the NPC,"*® the Legislative Affairs Commission (hereinafter the
LAC). The LAC consists of about 100 lawyers. Its working procedures are clarified
by legislation; however, through the legislative practices over the last two and a
half decades, the LAC has developed very detailed working procedures. _

The first responsibility of the LAC is the drafting of bills. Once a proposed bill
is accepted by the NPC, its Standing Committee will name a drafting group to draft
a trial bill. The members of the drafting group include legal experts in the relevant
area,””' the representatives from the relevant ministries and commission of the
State Council, and the representatives from the relevant special committee of
the NPC.

Once the trial bill is finalized, it will be sent to the LAC, which then will
conduct research and investigation for the drafting of the bill. These are the most
important procedures of the LAC. First, it will organize many seminars that will be
attended by members of the relevant ministries and commissions of the State

143. The PRC Law on Lawmaking of 2000, Arts 12 and 13.
144. [Ibid., Art. 16.

145. [Ibid., Art. 17.
146. [Ibid., Art. 14.
147.  Ibid., Art. 18.

148. Ibid., Art. 22.

149.  Ibid.

150. [Ibid., Arts 34-36.

151. Chen, Jianfu, Chinese Law, 120.
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‘ temporary solution to meet practical needs. Both Administrative Regulations ¢
tain several articles on share issuing. They can be seen as the first national rules
share issuing. From then on, the central regulation of the securities market s
The first step of the State Council was to set up the State Council Securit
Commission (SCSC) and the CSRC in October 1992.”** Soon after the establish.
ment of these two commissions, the State Council issued the Circular on F
Stre;ngthemng Micro-management of the Securities Market. Under this Adminjs;:.
trative Regulation, the State Council clarified the division of the administaﬁ\re;
powers among its ministries and commissions. The departments involved in the.
regulation and supervision of the securities market and their powers will be djs..
cussed in detail in the following chapters.

While the SCSC and the CSRC were the national government departments tg
regulat; the securities market and make administrative rules on securities
regulation, the other ministries and commissions could also supervise the securities
1]131'1(2«=:3t5 and make relevant administrative decrees with their respective jurisdic-
tion. Then? were more than ten ministries and commissions that were involved
in the regulation of the securities market. Most of the laws regulating the securities
n}arke! were very detailed departmental administrative rules. They were released
cn_:hc.ar I:_:y the ministry or commission in charge of the relevant issue or by the
ministries and commissions in charge jointly. For example, the SCSC and the State
Commission of Restructuring the Economic System (hereinafter SCERS) jointly
released the Prerequisite Provisions in the Articles of Association of Companies
Seeking Listing Overseas in August 1994.

'I"]:le (_?ompany Law of 1993 has one chapter that includes thirty articles on
shajrc issuing and transfer, as well as on listed companies. However, most of these
articles are general principles. To implement these principles, the Securities Law
was needed. Another reason to enact the Securities Law of 1998 was that-the
articles about the securities in the Company Law only covered the issuine and
transfer of sha_res. There were no provisions on the regulation of the market as a
whole. The articles in the Company Law of 1993 were far from meeting the needs
of ti}e development of the securities market. Thus, the SecuritiesLaw of 1998
(which was first drafted in 1992) was once again put on the agnda of the NPC
Standing Committee. \

The Securities Law of 1998 was the first law that was drafted by a drafting
group organized by a special committee of the NPC. The drafting group was set u
in mid-1992 at the suggestion of the then Chairman of the NPC, Wan Li.
Thf: members of the drafting group included experts from Beijing University,
China University of Politics and Law, The University of International Business
and Trade, and the members of the Finance and Economics Committee of the NPC
as well as experts in the securities industry. 1

234, [Ibid., 205.
235. Ibid., 326.

236. Thc‘.?ﬂPC D_rafting Group of the Securities Law, Annotation of the PRC Securities Law
(Beijing: China Financial Press, 1999), Preface.
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The first draft was finished in August 1993 and was submitted to the Third
of the Eighth NPC Standing Committee for its first examination. In
the revised draft was submitted to the Fifth Session of the Eighth NPC
§tanding Committee for a second examination. In June 1994, the Eighth Session of
the Eighth NPC Standing Committee examined the revised draft for the third time.
After that, the legislative process stopped because of the occurring of a number of
gecurities and futures cases.”’
Beginning in October 1998, the Fifth Plenary Session of the Ninth NPC Stand-
ing Committee again examined the draft Securities Law that was submitted by the
LAC. This draft was different from the 1993 draft in many aspects. There were
many reasons for these differences: first, the LAC drafters were more focused on
the domestic situation; second, they lacked a good understanding of the regulation
of securities markets in Western countries; third, the leaders of the drafters were
very conservative CPC members and they did not like the 1993 draft, which was
mainly written by scholars who had been educated in the USA and had several
years of work experience on Wall Street. Although the draft provided by the LAC
was very disdppointing to the hard line reformists, it was basically accepted by the
members-<f ihe NPC Standing Committee, who had little knowledge of securities.
The NPC-5tanding Committee and the NPC special committees had conducted

terstudy and investigation at home and abroad. These committees draw upon
tie sxperiences from the USA, Hong Kong, Japan, and Australia.>*® The then
Chairman of the NPC, Li Peng, specifically flew to Shenzhen to investigate the
main issues raised by the members of the NPC Standing Committee.” In
December 1998, the Sixth Session of the Ninth NPC Standing Committee exam-
ined the draft for the fifth time and passed it on 29 December 1998.

Before the Securities Law of 1998 was enacted, the PRC securities market had
moved to a new stage. The combination of regulation by both the central govern-
ment and local governments caused many inconsistence in policies and practice.
The central government decided to unify regulation of the securities market.
The State Council minimized the ministries’ and commissions’ involvement in
the securities market by dissolving the State Council’s Securities Commission and
delegating the highest rule-making power to the CSRC.>*” From then on, the CSRC
released a large number of administrative decrees to regulate the securities market.
From its establishment in October 1992 until the end of 1999, the CSRC passed
about 200 departmental administrative rules. Many of them are about disclosure,
which is a major problem in the securities market. Because there was no law or
regulation on the procedure for the making of departmental administrative rules,

Session

237. Song Yanni & Shuqgiang Liu, Textbook en China’s Company Law, 58.

238. Law professors, lawyers, and securities regulators from these countries were invited to China
to introduce their home countries’ experience.

239. Song Yanni & Shugiang Liu, Textbook on Ching’s Company Law, 59.

240. In March 1998, the State Council Securities Commission was dissolved. The CSRC was given
the regulative powers over the securities market that used to be enjoyed by the State Securities
Commission. In July, the CSRC took over the Securities Regulative Offices from the local
governments with the release of a circular by the General Office of the State Council.
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the regulation of the local governments and the PBOC, other departments of the
State Council were also involved in securities regulation within their respectiye
areas. For instance, the SCRES issued administrative rules on implementj

the shareholding system, the State Tax Bureau issued rules on stamp duties andf
other taxes on share issue and trading, the Ministry of Finance and the former State
Planning and Development Commission decided on the T-bonds’ issue scale, ang
the Ministry of Finance was in charge of the setting of Accounting Standards. Thig
mulu-deparunent regulation caused a number of problems, mcludmg share trading

in the black market, market manipulation, and insider trading.>

422, TrYING TO CENTRALIZE SECURITIES REGULATION

To solve the problems of inconsistency among all kinds of administrative rules, the
State Council formed the Share Markets Working Meeting, which consisted of
the PBOC, the State Planning Commission, the M1mslry of Finance, the State
Foreign Exchange Authority, and the State Tax Bureau.>® This Meeting undertook
the day-to-day regulation of the securities market on behalf of the State Council.”’
In June 1992, this Meeting was dissolved and the State Council’s Securities
Regulatory Working Meeting was set up. Its working body was the securities
regulatory office within the PBOC.’® However, the Securities Regulatory Working
Meeting did not become a real national securities regulatory body.

While the two stock exchanges, in Shanghai and Shenzhen, were becoming
national share trading sites, the differences between the administrative rules
released by different local governments caused inconsistencies in practice between
the different markets. These inconsistencies led to unfair competition between the
markets. It became necessary to set up a national regulatory body and release a cat
of national securities regulations.

To improve the regulation of the securities market and ensure its stabaliiy, the
State Council decided to set up a national body to regulate the securitiss market.
This national body, the SCSC, was established in October 1992. It wis the national
authority responsible for exercising centralized market regulati<in,” Its working
body, the CSRC, was also established at the same time with the.responsibility of
conducting market supervision in accordance with the law. Under the State Coun-
cil’s Circular Concerning Further Strengthening Macro-Management of Securities
Markets, released on 17 December 1992, the PRC's securities regulatory structure
consisted of the SCSC and the CSRC, other government bodies, and the Securities
Industry Association.

55. Ye, Lin, China's Securities Law (in Chinese) (Beijing: China Audit Press, 1999), 110.

56. Li, Zhangzhe, Finally Successful: Report of the Development of China’s Securities Market, 93.
57. Zheng, Zhenlong (ed.), A Concise History of Chinese Securities Development, 325.

58. Ye, Lin, China’s Securities Law, 110.

59. Zheng, Zhenlong (ed.), A Concise History of Chinese Securities Development, 325.
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423. Txe Functions ofF THE SCSC anp THE CSRC

It is worth pointing out that both the SCSC and the CSRC were not established
by the NPC in a usual way by which a govcmmenta.l ministry or commission in
the PRC is established. A ministry or a commission is usually set up by a proposal
of the State Council and then approval by the NPC. However, the SCSC and the
CSRC were both established by an administrative regulation issued by the General
Office of the State Council on 12 October 1992. This was because the SCSC was
set up as a macro-management and cooﬂimatmn body, while the CSRC was estab-
lished as a working body for the SCSC.*° However, neither of them had been given
enough authority and resources to fulfil their functions properly. The establishment
of two commissions demonstrated that the central government either had not real-
ized the importance of the regulation of the securities market or had not decided
how to regulate the securities market rationally.

The SCSC was a quasi-ministry of the State Council. It was chaired by the
former Deputv. Premier and later by a former Premier Minister, Zhu Rongji. It
made policie§ guiding the development of the securities market and consisted of

senta{ives from relevant government Geparurlems, including the People’s
Bank of ‘China, the State Planning Comlmsswn ! the State Commission for
Restiveturing the Economic Sysiem the State Council Economic and Trade
(Concinission, the Ministry of Finance and the Ministry of Foreign Trade and
gconomic Co-operation, the Ministry of Supervision, the State Administration
of Industry and Commerce, the State Administration for Tax, the State Bureau for
State-Owned Assets, the State Administration for Foreign Exchange, the Supreme
People’s Court, and the Supreme People’s Procuratorate.®

The functions and powers of the SCSC and the CSRC were formally announced
by the State Council in its Circular on Further Strengthening the Macro-Management
of the Securities Market on 17 December 1992. Under this Administrative
Regulation, the SCSC was the department in charge of national macro-management.
It had the following functions and powers:

(i) to organize the drafting of the securities law and regulations;
(ii) to investigate and make policies and administrative directives on the
securities market;
(iii) to plan the development of the securities market and make relevant
suggestions;

60. Ibid.

61. In the restructure of the State Council in March 1999, it was renamed as the State Development
Planning Commission. In March 2003, it was merged with the Ministry of State Economics and
Trade Commission and the successor of the SCRES — the Office for Restructuring Economic
System as the State Development and Reform Commission.

62. In the restructure of the State Council in March 1999, it was changed into the Office for
Restructuring the Economic System. In March 2003, it was merged into the newly established
State Development and Reform Commission.

63. Li, Zhangzhe, Finally Successful: Report of the Development of China's Securities Market, 93.
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Chapter 4 Gatekeepers in the Chinese Securities Market
February 2001 to August 2003. Prior to her appointment at the CSRC, she was 3
deputy chairperson of the Hong Kong Securities and Futures Commission for some
years. Since her appointment at the CSRC in February 2001, she constantly worked
to bring the corporate governance ideas and experiences of Hong Kong into main-
land China.'™ The adoption of independent directors in Chinese listed companies
is one of her endeavours. A former deputy executive chairman, Gao Xiging was
educated at a top American law school and has been a law professor for a long time.
He brought in many American lawyers, legal academics, and securities practi-
tioners to introduce American securities regulatory theory and practices. The
CSRC also provides all kinds of training courses for its staff and participants in
the securities market. The CSRC has staff members with relatively good professional
skills. This has laid a significant foundation for the improvement of securities market
regulation.

Although there are several major defects in the regulatory regime of the PRC,
its securities market regulation has achieved great success. Through more than
fifteen years of practice, the CSRC has accumulated substantial experience in
securities regulation and rule making and has become a nationally recognized
regulatory body. With the work of the CSRC, the PRC securities market has been
moving towards maturity, although it still has a long way to go.

involved in securities policy making. In the meantime, securities markets were
seen as a part of the financial market, which is regulated by the PBOC. Thus, the
branches of the PBOC in both Shanghai and Shenzhen first exercised regulatory
powers together with local governments in these two securities markets. This is
because under the Interim Regulation Concerning Administration of Banks of
1986, the PBOC was clearly given the power to approve the establishment of banks
and other financial institutions and to regulate enterprise shares and bonds. 105 For a
Jong time, the PBOC was in charge of the licensing of securities companies and
investment funds, as well as the establishment of stock exchanges and securities
trading centres. It also issued a number of administrative rules, such as the Circular
on Enterprise Shares, Bonds and Other Financial Services Administration, and the
Circular on Strict Control of Share Issue and Transfer. The PBOC was gradually
moved out of securities regulation following the State Council’s decision to make
the CSRC the sole regulatory body in August 1997.

In the 1980s, the PBOC was given many powers to regulate securities issuing
as a result of the problems with the traditional division of functions among the
ministries antl.commissions under the State Council. The PBOC had been in charge
of the adininistration of all the banks and other financial institutions in China.
The Minisiry of Finance was and still is in charge of financial and fiscal matters.
Neyéitheless, securities regulation is different from either banking regulation or
Sifiancial regulation. When the securities market started re-emerging in the early

4.3. THE REGULATORS OF THE CHINESE SECURITIES . .
| 1980s, no department had clear power to regulate this area.
e e STy S On 12 January 1991, the PBOC issued the Circular on Strict Administration of

Foreign Securities Investment. Under this Circular, if any foreign investment fund

\ wants to enter into China’s domestic securities market, it must obtain approval

from the head office of the PBOC; provincial governments or their departments
themselves cannot approve such investments.

Because of the problems that resulted from the lack of regulation of the

securities market, the PBOC first started regulating share issuing in the 1980s.

This regulation was tacitly approved and confirmed by the State Council in its

i Administrative Regulations passed from 1987 to 1989. Under some provisions of

the Interim Regulations on Banks Administration, the Interim Regulations on

Administration of Enterprise Bonds, and the Circular on Strengthening Adminis-

The growth of securities regulatory bodies came after the re-emergence of share
issuing. The national securities regulatory body was established long after the
re-emergence of the securities market and the establishment of the two stock
exchanges. One might say that it was the re-emergence of the securities maiket
that pushed the emergence of the securities regulatory regime; but it is\tiie con-
tinuous development of the securities market that improves this regime:

Before the CSRC was given the status as the sole regulator, ot ¢ne Chinese
securities market, there had been a long period of debate overwiich department
was the most appropriate one to be responsible for securities regulation. During 1 :
that period of time, many other dep anmé);ts of the central government played very tration of Shares and Bonds, the PBOC was made the major regulatory body of

. ; i : A= . . securities matters.
important roles in securities regulations within their respective areas. The most . iz o3
powerful body among them was the PBOC. . However, this arrangement was not welcomed by many other ministries and

commissions of the State Council at that time, such as the State Planning
' Commission, the Ministry of Finance, the State Commission of Restructuring
4.3.1. RecuLaTiON BY THE PBOC Economic Reform, etc. Within the PBOC, its departments were also fighting for

regulatory power. In early 1992, the PBOC set up its Department of Shares to
Securities trading markets were first established as regional markets. The Shanghai regulate the shares market, but the ‘August 10 Incident’ 1% Jed to a change in the

and the Shenzhen Stock Exchanges were first established as local securities

markets. The Shanghai and Shenzhen municipal governments were heavily 105. Article 5.

106. On 10 Aug. 1992, many people went to the Shenzhen Stock Exchange to buy newly listed
104.  Ibid., 66. shares. Because of over-speculation of the market, there were riots happening during the
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has shown the unique environment surrounding this market and the strong involve-
ment of the government. These unique features of the PBC’S s_ccunues ma_rket
caused the PRC to establish a securities regulatory regime with some unique
characteristics. This chapter will give an overview of the PRC’s securities regu-
latory scheme by examining its disclosure rules. It will also demonstrate that the
development and improvement of the disclosure rules in the PRC have also
reflected the influence of both the corporate law theory of path dependency and
the theory of convergence.

The regulation of the securities market in the PRC3 went thrc:-ugh the process of
“bottom to up’> and then the process of ‘top to down’.” This regulation began with
the local governments. The administrative documents of local governments were
the first rules regulating the re-emerging securities market. Later, the ministries
and commissions of the State Council came to join the regulatory team. To avoid
abuses of the share issuing scheme and prevent fraudulent misconduct, local gov-
ernments first started releasing regulatory documents on share issuing. As the
national securities markets were only operated in Shanghai and Shenzhen, SOEs
in each Erovince and region had to compete to be listed on either of these two
markets.* Sometimes, SOEs had to use all the means they could to be listed on a
stock exchange. The ministries and commissions of the central government hafi to
separately or jointly release regulatory rules to pum:sh- and prevent misleading,
deceptive, and fraudulent conduct in the process of listing. Because 1_:)1“ a lack of
coordination and cooperation, the rules of all gatekeepers in _the securities market
had conflicts among themselves. This practice resulted in an mefﬁment_and frgud-
ulent market. It caused the frequent occurrence of fraudulent and deceptive hs_ungs
in the mid-1990s. Only after a number of serious fraudulent cases occurred did !‘ile
PRC’s central government begin to draw on lessons and experiences from foreign
countries, to centralise regulatory power, and to make uniform regulatory rulse:

Based on the model of the Securities and Exchange Commission (SEC}Q:\f ihe
USA., the CSRC was given more authority to become the sole regulater of secu-
rities trading in late 1997.° In the primary market, even though the hﬁqmuy pf
Finance, the PBOC, and the State Development and Reform Coinmission still
maintain the power to approve the issuing of state bqn_ds, finanerdl bonds, and
enterprise bonds, respectively, the listing of these securities has 1o be approved by

2. Share issuing was first used by collective enterprises in the countryside to raise capital, then by
enterprises in the cities, then by the SOEs of the local governments, and then :by the SOES of the
central government. The regulatory rules were first made by the local governing bodies, t_hen by
the local governments, then by the central government, and then by the Standing Committee of
the NPC. ) ;

3. After the central government decided to adopt the shareholding system in SO]?S in the e?r]y
1990s, it took control of securities issuing by centralizing the power to decide which enterprises
could issue securities and to make rules at different levels. ] |

4. Walter, Carol E. & Fraser J.T. Howie, Privatizing China: the Stock Markets and Their Role in
Corporate Reform (Singapore: John Wiley & Sons (Asia) Pte Ltd 2003), 90. N

5. Zheng, Zhenlong (ed.), A Concise History of the Chinese Securities Market (Beijing: Economic
Science Press, 2006), 328.
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the CSRC. The rules released by the ministries and commissions of the State
Council or local governments are focused on the requirements for securities issuing
and the liabilities for contravention of these rules. Few of them are concerned about
information disclosure. Although the State Council’s 1993 Interim Regulations
contain principles of securities disclosure, these provisions are too general to be
implemented properly. The CSRC started issuing regulatory rules on disclosure
soon after its establishment. However, these rules of the CSRC were not treated as
administrative rules® until the end of 1998. The rules of the CSRC released before
then were often ignored by companies and even by other government departments.
Even after the CSRC rules were made administrative rules, they still may not be
complied with because administrative rules are not enforceable by the courts in the
Chinese legal system, as discussed in Chapter 2. The practices in the PRC dem-
onstrated that multi-level rules without coordination did not function well.

To tackle the problems with the multi-party regulatory structure, the PRC
government decided to enact a national law regulating the securities market. Con-
sequently, the Securities Law of 1998 came into effect, and via legislation, it made
the CSRC tliv, sole regulator of the securities market. However, administrative
regulationt 1nade by the State Council and administrative rules made by the rel-
evant miaistries or commissions of the State Council continue to play a role in
securtics regulation. The day-to-day supervision and regulation of the securities
marxct has been delegated to the CSRC. Thus, the administrative rules on secu-
rities disclosure released by the CSRC constitute the core body of the securities
disclosure regime.

During the process of drafting laws, administrative regulations, and adminis-
trative rules, the PRC sets the rules, which have ‘Chinese characteristics’ to deal
with the problems in practice. It also draws on lessons from Western countries.
When the Chinese securities market re-emerged in the mid-1980s after forty years
of non-existence, it was in great need of the experiences of other jurisdictions.
Many legal concepts and principles were then borrowed from Western countries.
The officials of the CSRC who were educated in the USA naturally intended to
adopt the US model in securities regulation, especially because the US securities
market was seen as the most developed market in the world. As Hong Kong was
seen as the biggest financial centre in Asia and it is culturally, geographically, and
economically closer to the PRC than any other jurisdiction, the experience of
securities regulation in Hong Kong also became a model that the PRC central
government thought would be more appropriate and easier to adopt. The PRC has
learned a great deal about Hong Kong securities regulation since 1993, when
several SOEs sought listing on the Hong Kong Stock Exchange. Of course, the
rule makers also looked at the development of its domestic securities markets.
To deal with the problems that occurred in practice, they set some rules with
‘Chinese characteristics’. In learning from foreign experiences, China’s lawmakers

6. Asdiscussed in Ch. 2, administrative rules are the rules made by an administrative commission or
ministry of the State Council. The CSRC was not given administrative status until the passage of
the PRC Securities Law of 1998.
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Securities Law of 2005, this scheme is very confused one. Another problem is the
poor enforcement of law in China.>* These defects affect investors’ confidence in
the Chinese securities market.

5.2 MAJOR RULES DEALING WITH DISCLOSURE
IN FUNDRAISING

572:1. DiscLosure IN INmmiaL PusLic OrrerinGs (IPOs)

5.2.1.1. Sources of Rules on IPOs

The establishment of national securities markets in the PRC is modelled on the
securities markets of Hong Kong, the USA, and other Western countries. In drafting
its first Company Law and Securities Law, the PRC also drew upon lessons and
experiences mainly from Hong Kong and the USA, although it also looked briefly
at experiences of other Western countries, including Australia. Many legal ideas
and concepts were borrowed from Western law.>* However, the fundamental pur-
poses of company and securities legislation in the PRC are different from those of
Western countries. The Company Law of 1993 was enacted when China was at the
beginning of establishing its modern enterprise system. It only generally adopts the
principles of information disclosure and contains few detailed provisions on dis-
closure.>® For a long time, the principles of information disclosure were only
contained in the 1993 Interim Regulations. These Regulations not only contain
the principles for information disclosure, but also contain many detailed provisions
on the publication of the most important document of IPOs — the prospectus.
To implement the 1993 Interim Regulations, the CSRC issued the Implementisg
Rules on Information Disclosure by Public Share Offering Companies in 19951t
lists the contents of information disclosure in more detail. As a day-to-day regu-
lator, the CSRC accumulated more experience from China’s securities maiket and
has issued a set of standard rules on content and format for informatién)disclosure
since 1997. It also constantly updates these standard rules.

The rules governing IPOs in the PRC can be found in the foilowing sources:
the Company Law, the Securities Law; the 1993 Interim Regulations Concerning
Administration of Share Issue and Trading; the Implementing Rules Concerning
Disclosure, Rule No. 1 on Content and Format of Disclosure — Prospectus, Rule
No. 7 of Content and Format of Disclosure — Notice of Share Listing, and Rule
No. 9 on Content and Format of Disclosure — Documents for IPO Application.

52. This problem was analysed in Ch. 2.

53. See the CSRC (ed.), Collection of Essays and Articles from the International Symposium on
Securities Law Bill (Beijing: Law Press, 1997).

54. The PRC Company Law of 1993, Arts 130 and 140.

144

Regulatory Rules Dealing with Disclosure in the PRC’s Securities Market

5.2.1.2. IPOs and Offerings of Other Shares

In mainland China, there are two ways to set up a joint stock company: either by
means of sponsorship or by means of a share offer.>® The former means to incor-
porate a company by subscription from the sponsors of all the shares to be issued by
the company. The latter means to incorporate a company through the sponsors’
subscription of a portion of the shares while the rest of the shares are to be offered
to the public by a public offer.>® A joint stock company has been a new form of
enterprise after the economic reform began. As most of the enterprises in the PRC
are state-owned, the establishment of the modern enterprises system in China
involves a large number of SOEs. Under the Company Law of 1993, the transfor-
mation from a state-owned enterprise to a joint stock company must be conducted
by means of a public offering.”’” Up until now, most of the joint stock companies
listed on the Shanghai or the Shenzhen Stock Exchange were still SOEs. Thus, in
the PRC, most listed companies were incorporated in the latter way described
above.

In the PR, 'SOEs had been the subordinates of the government for a long time
under the platined economic system. The adoption of the shareholding system in
SOE:s staited later than its adoption in non-state-owned enterprises. The procedures
for jistuiag shares reflect the strong control of the state. With the development of
thezeonomic reform, SOEs gradually moved towards a modern enterprise system.
A% aresult, the shareholding system was adopted in SOEs, and it is being improved
with the deepening of the PRC’s economic reform. The shareholding system was
first experimented in collective enterprises and then in SOEs.” In 1997, the State
Council announced the ban on SOEs from issuing shares by public offering.””
The experiment of share issuing by public offering in SOEs did not resume
until 1989.%°

At the beginning of the adoption of the shareholding system, there were three
forms for share issuing: a public offer, pre-decided share issuing (ding xiang fa
xing), and an internal offer (nei bu fa xing). With public offers, the ordinary public
had equal rights to decide whether to accept the offer. The shares bought by the
public were called public shares, which could be freely transferred. A pre-decided
offer meant that the offer was made to particular entities or government depart-
ments. The pre-decided shares included legal entities’ shares, which were bought
by the legal entities, and state-owned shares, which were bought by the government
departments before they were offered to the public.

55. Ibid., Art. 74.

56. Ibid.

57. Ibid., Art. 75.

58. The State Council, Circular on Strengthening the Administration of Shares and Bonds 1987.

39. Ibid.

60. The State Council, Circular of the Key Points of the Economic System Reform by the State
Commission for Economic Restructuring 1989 stated that only a few large and medium-sized
enterprises would experiment with share issues by public offer.
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554, WaaT SHouLD Be DiscLOSED?

To disclose complete information does not mean that an issuer of shares must
disclose everything about the issuance. It only requires that an issuer disclose
major facts that may have a material effect on the share price. 1

Such major facts include the following:

(i) major contracts entered into by the company which may have substantial
effect on the company assets, debts, interests and/or operation
(ii) major changcs in company operation policy or operation pro_]ects
(iii) the company’s major investment or purchase of expensive long term
assets;
(iv) the company’s major debts;
(v) the company’s breach of contract by not paying debts due;
(vi) the company’s major losses;
(vii) major damage to the company assets;
(viii) major change in the company’s operational environment;
(ix) newly released laws, regulations and rules which may have a material
effect on company business;
(x) the change of the chairman of the board of directors, or a change of 30%
or more of company directors, or a change of the general manager;
(xi) the increase or decrease of one type of shares held by a shareholder who
holds more than 5% of the company’s shares;
(xii) major lawsuits involving the company; and
(xiii) liquidation or insolvency of the company.''®

The above is a very detailed list of the major facts that should be disclosed by a
company, However, this does not mean those facts must be disclosed at every
disclosure. Under certain circumstances, the duty of disclosure may be waived
by the CSRC. If the issuer has strong reasons to believe that disclosure. .6t some
material facts to the public may bring damage to the interests of the company, and
non-disclosure will not cause a material change of the share pm; % it may not
disclose this information with the agreement of the stock exchangé. "It is widely
accepted that commercial secrets do not need to be disclosed.

Currently, in the PRC, there is only one kind of disclosure document for the
initial share issuance — the prospectus. However, in Western countries, other
alternative disclosure documents have been accepted.'*” Thus, the PRC’s disclo-
sure rules were made for the punishment of securities fraud, and market efficiency
is not one of the considerations. Since the first release of Rule No. 1 on Content and
Format of Disclosure — Prospectus in 1993, the CSRC has revised this document

117. The 1993 Interim Regulations, Art. 60.

118, Ibid.

119. Ibid.

120. For example, under Ch. 6D of the Australian Corporations Act of 2001 (Cth), disclosure
documents include prospectuses, profile statements, and offer information statements.
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several times. The last substantial changes were passed in 2001. These changes
contain very detailed provisions on the prospectus. There are about 180 articles in
this document. Rule No. 1 not only repeats the criteria of disclosure provided in
laws and administrative regulations, but it also lists the information to be included
in the prospectus. It requires listed companies to disclose risks, related party
transactions, and the corporate governance structures of the companies.

The Securities Law of 1998 authorizes the State Council to make rules
concerning the issue and trading of B shares.'”’ To date, the State Council has
not released new rules to update the regulation concerning B-share issuing. Under
this circumstance, B-share issuing still follows the old rules reflected in the State
Council’s Provisions Concerning Listing of Foreign-Invested Shares by Joint
Stock Companies inside China of 1995 and the SCSC’s Implementing Rules
Concerning Listing of Foreign-Invested Shares by Joint Stock Companies of
1996. With the opening of B shares market to Chinese citizens living inside China
since February 2001, there are no longer substantial differences between A shares
and B shares, except that these two kinds of shares are traded in different curren-
cies. Conseaaently, the disclosure rules released after 2001 apply to both A and B
shares.

One iniportant aspect of enhanced information disclosure in Western countries
is centinuous disclosure. Listed companies not only have a duty of information
disciosure when they initially issue their shares, but they also have a duty to

coutinuously disclose any material information that may have a material effect
on the trading of the companies’ shares. The Australian Corporanons Act of 2001
has a chapter on the scheme of continuous disclosure.'”* Unlike Australia, US
legislation does not use the concept of ‘continuous disclosure,” but it has require-
ments for annual reports half-yearly reports, and quarterly reports, as well as
current reports.'”

The concept of ‘continuous disclosure’ had not been formally used in PRC
legislation until the Securities Law of 1998 was enacted, even if Article 60 of the
1993 Interim Regulations contain what should be disclosed after the IPO. There are
two main reasons for this. One is that at the time of enactment of the Company Law
of 1993, information disclosure was not considered by the legislators as one of the
key issues; the other is the lack of in-depth theoretical research and understanding
of lessons from Western countries in respect to this area. Nevertheless, as the
regulator of the Chinese securities market, the CSRC always pays great attention
to the continuous disclosure issues. One of its officers pointed out that besides the
prospectus and listing announcement, listed companies also bear liability to con-
tinuously disclose information affecting the operation of the compames the rights
and interests of the shareholders, and the price of shares.'**

121.  Amrticle 213.

122.  Chapter 6CA.

123, See Listing Rules of the NYSE.

124. Nie, Qingping, ‘Chinese Securities Market and Its Supervision System’, in Business Law of the
People’s Republic of China (Hong Kong: Butterworths, 1997), 90.
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B-shares. This policy temporarily stimulated the B-share market. Hc_mfever, on
1 June 2001, the CSRC completely opened its B-share market to domestic investors
to crack down on the black foreign currency market, and all Chinese people could
trade in the B-shares market. On December 2001, both the Shanghai and the
Shenzhen Stock Exchanges adopted new business rules, of which most provisions
apply to both A-share and B-share trading.”

In conclusion, at this time, there are only three differences between A-share
and B-share trading. Firstly, B-shares are still calculated in USD or HKD, while
A shares are calculated in CNY. Secondly, B-share trading must be done through
designated brokers, while investors may directly trade in A shares. Lastly, A?shaf:es
are still not open to foreign investors. The central government has bEI.E.l.'l _conmdermg
the merger of A-shares and B-shares for some time. The inconvertibility of CNY,
however, remains the major hurdle. The changing of the business rules of the two
stock exchanges is another step towards the merger between A—sha_res and
B-shares. This merger will happen once CNY becomes completely floating.

6.2.2. Four TYPES OF SHARES IN SHAREHOLDING CoMPANIES CONVERTED
rroM SOEs

Shares in the PRC can be classified as state shares, legal entity shares, employee
shares, and public individual shares, according to the ownership of sh_ares. These
are the four types of shares in state-owned companies. In companies that are
established by share issue, there are state shares, legal entity shares, and public
individual shares. However, in companies converted from SOEs, Fhf':rc are state
shares, legal entity shares, and employee shares, as well as public ind_};.udua.l shares.

State-owned shares include state shares and legal entity shares.”” The concspt
of state-owned shares came from the adoption of the shareholding system l*v e
government in SOEs starting in 1992. The percentage of state~owncd_ sharet in the
total number of shares of a state-owned company is completely decided upon by
the government. To date, this percentage is still very high. Generally, )it is ab-qve
40%: in some companies, it may be as high as 80%.’* As most licted companies
in the PRC are converted from SOEs and state-owned shares\were not freely
transferable, most shares of most listed companies were not transferable until May
2005, when the State Council released the Regulation on Division of State-owned
Shareholding. This situation demonstrates that the shareholdiqg structure in PRC
listed companies is inappropriate and irrational. The shareholdmg structure fort_:ed
the government to be heavily involved in the management of listed companies.
With this structure, it was unlikely that a real market economy could be formed in

70. See the CSRC, Disclosure Reguirements of China Securities Market, 311-352.

71. Li, Zhangzhe, Finally Successful: The Report of the Deve!opr{zenr of _Chinese Share Market, 606.

72. Hu, Ruyin and Di Liu, ‘Conclusions and Policy Suggestions’, in Corporate Gover_:_mnce:
International Experience and China Practice (in Chinese), ed. Tu, Guangshao & Congjiu Zhu
(Beijing: People’s Press, 2001), 173.
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the PRC. This structure also put the minority shareholders in the PRC in a disad-
vantageous situation and led to the constant occurrence of infringement upon
public shareholders by the controlling shareholders in state-owned companies.
As the majority of listed companies are SOEs, the government had to focus on
SOEs’ ability to raise capital by issuing shares rather than consider the issue that
disclosure and transparency were important regulatory tools in ensuring the
confidence of investors.

In 1992, SOEs started transforming into shareholding companies.”” As the
senior managerial staff of SOEs were appointed by the government, these people
were first responsible to the state. Because modern corporate management was not
included in the companies transformed from SOEs until 1992, the senior mana-
gerial staff of these companies had not established a sense of loyalty to their
companies. They could not be easily removed from their positions once they had
been appointed, and consequently, some of them abused their powers for personal
interests. For instance, during the process of transformation from SOEs into share-
holding companies — except for state-owned shares — company directors and senior
managerial staff had the power to divide employee shares and public individual
shares. In China, there is a big difference between the internal issuing price and the
public isswing price; the issuing price for employee shares is much lower than the
price-forpublicly issued shares. The holders of more employee shares could benefit
gr¢atly from selling these shares at the market-trading price. In most cases, direc-
tory’ and senior managerial staff of the state-owned companies received more
employee shares than did ordinary employees, which reflects the fact that at the
beginning of the establishment of the shareholding system in SOEs, the principle of
fairness was not adopted.

A big problem with state-owned shares is that they are not freely transferable.
With the distribution of dividends and the allotment of new shares in most com-
panies, the state became the largest shareholder and formed ‘a dominant single
shareholding’ (yi gu du da).” This means that the state has the dominant holding of
shares with voting rights. Currently, state shareholding on the average accounts for
at least 65% of the total value of shares.” Non-transferability of state-owned
shares is a sign that this securities market is not sophisticated.

73. The General Office of the State Council, the State Commission for Restructuring Economic
Reform, the State Planning Commission, the Ministry of Finance, and the People’s Bank of
China jointly released the Measures Concerning the Experiment of Shareholding System in
SOEs in 1992. See Wang, Yuming & An Jiang, The Economic Law Perspective of State-owned
Enterprises Reform, 17.
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structure in most listed Chinese companies. See Xu, Hongtang, ‘Corporate Self-Regulation and
the Reform of Company Law: Focused on Corporate Governance’ in unpublished essays of the
2002 Annual International Symposium on Corporate Law Reform under the Global Economic
Competition at the School of Law, Tsinghua University, Beijing, September 2002, vol. 2; Wu,
Jinglian, Reform: Now at a Critical Poinr (Beijing: Sanlian Bookshop Press, 2002), 161.
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Chapter 6
6.9.2. INFORMATION AVAILABILITY UNDER THE LAwW AND IN PrACTICE

Under Chinese law, true, accurate, complete, and timely information must be
available for investors. Both the Company Law'’? and the Securities Law'”
require the issuer to prepare and publish a prospectus. However, often, the disclo-
sure provisions are not complete. For example, although Article 17 of the Secu-
rities Law requires a company to prepare free copies of disclosure documents at a
designated place for the investors to read, there are no liabilities provisions dealing
with the companies that fail to do so. Article 64 requires disclosure to be made in
designated newspapers and other publications.

In addition to these places, disclosure must be made at a company’s business
address and on the stock exchange where it is listed. In fact, most shareholders do
not live in the same city where listed companies are located and do not live in the
same city where the stock exchanges are located. As there is no requirement for
listed companies to send copies of documents to the investors and no requirement
for Internet disclosure, the function of disclosure in the PRC has been greatly
diminished. Although Article 19 of the Interim Regulations of 1993 requires an
issuer to provide copies of documents to investors and underwriters, and to display
a prospectus at its business site, in fact, information is only available in form —not
in substance. In addition, the laws and regulations do not contain liabilities provi-
sions on non-compliance with the above-mentioned Articles.

The CSRC’s Rule No. 1 on Content and Format of Disclosure by Listed
Companies: Prospectus has very detailed provisions on the preparation and e_wail-
ability of prospectuses to investors. For example, it makes clear that all the infor-
mation that may have a material impact on investors’ decision-making must be
disclosed.'™ It repeats three principles of disclosure and limits the effective period
of prospectuses. However, it does not have an article that relates at all to punisi-
ment for violations of this Rule.

As for periodic disclosure, from the national laws to the CSRC's, adsiinis-
trative rules, there are requirements for annual reporting, half-yearly reporting,
and interim reporting. China did not formally adopt quarterly reporting until
2002. Again, this was borrowed from the US experience. The\infermation dis-
closed by listed companies is often not precise and out of date. Another problem
is that investors do not really get information from these reports. There are two
main reasons for this: first, the poor quality and false information in these reports
have made most investors lose confidence in them; and second, as most compu-
ters are not widely used in China, many investors cannot get information from
the Internet but instead find information on the companies they are interested in
from the newspapers designated for disclosure. The public library system is also

Very poor.

172. Article 88.

173. Article 17.
174, Article 3.
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Information disclosed by listed companies in designated publications or places
is not effective for other reasons as well. First, most Chinese investors are inex-
perienced. They are prone to the influence of their friends and hearsay but not to the
information disclosed on formal documents. Of course, this phenomenon is related
to the nature of the Chinese securities market — ‘the policy market’ — which means
that the PRC securities market is dominated by the government’s policies.

Second, the liability system dealing with false disclosure is incomplete. There
are articles relating to punishment only for false disclosure but not for the non-
displaying of securities issuing documents or for not sending prospectuses to
investors. The Securities Law and the Company Law of 2005 have provisions for
civil liability, criminal liability, and administrative liability imposed for conduct
involving false disclosure, fraud, and major misstatements. However, the civil
liability provision lacks details and is very hard for implementation in practice.
In addition, there is no liability for late disclosure, even though listed companies
are required to give timely disclosure. The problems with civil, criminal, and
administrative liabilities will be discussed later.

6.9.3. Bopies InvoLvinG ENFORCEMENT OF SECURITIES REGULATIONS

A€ Wiscussed in previous chapters, the national regulator in charge of the PRC
securities market is the CSRC. Several other bodies still have regulatory roles to
play in their respective areas. For instance, the Ministry of Finance is in charge of
setting accounting standards, issuing accounting licenses, and punishing account-
ing firms and individual accountants who are involved in misconduct of disclosure.
The State Bureau of Industry and Commerce is in charge of registration and
de-registration of companies.

The CSRC is the most active body in charge of securities regulation and
enforcement by administrative means. On particular issues, it has to cooperate
with other bodies. For instance, it has to jointly issue business licenses to securities
companies, securities law firms, accounting firms specializing in securities, and
their professional staff with the State Bureau of Industry and Commerce.

In addition to the administrative bodies, the courts also play an important role
in enforcement of securities regulations by dealing with securities cases.
The courts not only handle disputes between issuers and securities investors, dis-
putes between issuers and underwriters, and disputes between underwriters and
investors, but also, disputes between issuers and the CSRC. A lawsuit between an
issuer and the CSRC is called administrative litigation. The PRC Administrative
Litigation Law of 1989 broke the Chinese tradition that ‘ordinary people do not sue
the officials’ (min bu gao guan) and represented a step forward in the development
of democracy in China. In 2000, the CSRC was sued by Hainan Kaili Company for
not approving its listing application. The CSRC became a defendant for the first
time and lost the case in 2001. This shows that although the CSRC has been given a
broad range of powers, it still has to act within its authority.
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‘the essential assumptions and fundamental concepts’ underlying financial report-
ing.'** However, it rejected the proposal of the professional accounting bodies
that their standards should enliven the minimum statutory requirements because
of the fact that neither they nor users of financial statements in Australia had
developed a conceptual framework capable of serving the information needs of
the market."*

The NCSC also considered the statutory definition that constitutes a ‘true and
fair view’ by reference to (i) the purposes of financial statements and (ii) the
persons to be primarily served by those statements — or a wholly new requirement —
might give more frecise guidance to directors and auditors in discharging their
responsibilities’."*

It is noteworthy that the financial reEvorLing rules of Australia can be traced
back to the UK Companies Act of 1844."*7 However, ‘the first recommendations
on accounting principles which were published by the Institute of Chartered
Accountants in England and Wales in the 1940s were not substantially adopted
by the Institute of Chartered Accountants in Australia until 1946”."%

7.2.4.10. The Griffiths Report'*® of 1989

Corporate disclosure ensures that participants in the markets can access the market
equally. One important aspect of the disclosure regime is to prevent insider trading.
Prohibiting insider trading is based on the theories of fairness, fiduciary duty,
economic efficiency, and corporate injury."*® The earliest provisions on insider
trading in Australia are in section 124 of the Uniform Companies Act of 1961,
which prohibited company officers from using information acquired by their
position to gain an advantage for themselves, or to cause detriment to the
company.'*! The inquiry of the Rae Report in 1970 included an investigation. of
the powers of a Commonwealth securities commission to act speedily agaiust
manipulation of prices, insider trading, and other improper practices.*% Thb first
law in Australia specifically prohibiting insider trading was section 75-6f the New
South Wales Securities Industry Act of 1970.'*? Later on, sectién\128 of the
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Securities Industry legislation regulated insider trading under the cooperative
scheme administered by the NCSC.'*

On 8 February 1989, the then Attorney-General, the Honourable Lionel
Bowen, requested that the House of Representatives Standing Committee on Legal
and Constitutional Affairs conduct an inquiry into insider trading and other forms
of market manipulation. The inquiry committee was chaired by Member of Par-
liament (MP) Alan Griffiths. It released the Griffiths Report, entitled Fair Shares
for All: Insider Trading in Australia in October 1989. This inquiry arose as a result
of evidence provided by the NCSC in July 1988 in the context of its inquiry
into mergers, takeovers, and monopolics.' > The NCSC indicated that provir‘lé
insider trading cases under the existing legislation was extraordinarily difficult.’
Another reason for the establishment of this inquiry was the release of a study
into insider trading by Dr R.A. Tomasic and Mr. B.D. Pentony.'*” Tomasic and
Pentony concluded in their study that, “The law against insider trading is practi-
cally non-existent’."*®

It is very import to note that the Griffiths Report reviewed and compared
overseas exputiences with Australian practices. It analysed the American approach
of regulatiny insider trading and clearly pointed out that this approach did not suit
Australia s It also indicated that the Australian approach was closer to that of
Ney/Z2aland and the UK."*

It is also worth mentioning that before conducting its inquiry in 1988, the
IWCSC retained Philip Anisman, then Professor of Law at Osgoode Hall Law
School, York University of Canada, in 1986 to prepare an initial issues paper
on insider trading. Although Professor Anisman could not finish his task because
he left Australia, the NCSC published his recommendations as Insider Trading
Legislation for Australia: An Outline of the Issues and Alternatives in 1986 for
public debate.'”’ From this perspective, Australian insider trading legislation
might have been influenced by the Canadian experience as well.

7.2.4.11. The CASAC Report of 1991 and the Lavarch Committee
Report of 1991

In 1989, the Commonwealth Parliament enacted the Corporations Act, the
Australian Securities Commission Act, and related legislation, all of which were
designed to nationally regulate the entire field of companies and securities law.
The principal purpose of these acts was to establish a single national regulatory

144, P. Anisman, Insider Trading Legislation for Australia: An Qutline of the Issues and Alter-
natives (Canberra: AGPS, 1986), vi.

145. The Grffiths Report of 1989, para. 1.2.1.

146. Ibid,

147. Ibid., para. 1.2.2.

148. [bid., para. 1.2.4.

149. Ibid., paras 2.2.4 and 2.2.5,

150. Ibid., para. 2.2.7.

151. The Rae Report, Preface.

247

—



