3.25 Taking Instructions

Other issues or potential problems

Have you promised or indicated that you intend to leave certain property to a
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Is there some'body who you do not wish to include as a beneficiary who might
expect to be included as a beneficiary? If so, please give details:

Are there any problems which may arise ill( i i
§ y arise about your Will(s
generally? Please give details: TP e e aimily

Are there any other points or fact
. ! ors relevant to your estate or your Will whici
not been detailed above? Please give details: ’ N have

1 This is current annu

al exemption fi and s if the ion fi
hwaloly ption figure and should be changed if the annual exemption figure
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4 Opening and Revocation

4.1 The practice followed in this book is to begin a Will with the name and
address of the testator, a statement that all previous Wills are revoked and a statement
that the document.constitutes the testator’s last Will. In this book, the date of the Will
appears at the efi.in the testimonium and attestation clause because it is thought that
if it is locatedl there the insertion of the date is less likely to be forgotten'. There is,
however, nething improper about inserting the date at the beginning or anywhere
else inihe)Will, although it would be unusual to place the date somewhere other than
abtite béginning or end of the Will. Form 4.2 is an example of an opening containing
theate of the Will while the other forms presuppose that the date will be inserted
4t the end of the Will. If the date is inserted in the opening, care should be taken to
ensure no alternative date is inserted anywhere else in the Will.

1 Testimonium and attestation clauses containing the date are contained in chapter 21.

Identity of the testator

4.2 The full name and address of the testator should be given for clarity. If the
testator has used an alias or a different name to his birth name or has changed his
name it may be necessary to state this alternative name as well. Where a testator is
generally known by his or her birth name and uses this name in formal documents,
it is usually unnecessary to state any alternative names in the Will. However, where
the alternative name has been used by the testator in official documents such as a
marriage certificate or documents of title it is advisable to include reference to the
alternative name(s) in the opening. It is not, however, necessary to describe how the
name came to be changed, for example, by reciting that it was changed by deed poll
or the particular date on which it was changed.

4.3 There are five fairly common situations in which an alternative name may

need to be stated:

(1) Where the testator has changed his name by assuming another name, with or
without formalities. In these circumstances, it is usually advisable to make
reference to his former name.

(2) Where the testator has used two names fairly indiscriminately. In this case, both
names should be stated in the Will, because it is likely that some documents of
title are in one name and some in the other.

(3) Where the testator has habitually used his forenames in a different order from
that in which they were given, for example, George Albert instead of Albert
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4.4  Opening and Revocation

George. In these circumstances, it is advisable to recite both names.

(4)  Where the testator has never used the full names he was given at birth but has,
throughout his life, been known by a different name. If the testator has always
used his birth names in official documents and only used his alternative name
informally it will not be necessary to include his alternative name but, for the
sake of clarity, it would be advisable to do so.

(5)  Where the testator has anglicised a foreign name. If the testator holds no
assets in his original foreign name there may be no need to refer to such name,
However, if some official documents retain the original foreign name then it
should be recited as well.

Form 4.3 is an example of an opening which recites the testator’s alternative name.

44 Some testators will share the same name as other members of their family,
This often results from a family tradition of naming the eldest son after their father.
Whenever the testator shares the same name as his father, son. grandfather, grandson,
brother, uncle or nephew (or the equivalent in the case of a testatrix) care should be
given to correctly identify the testator in the Will. In some circumstances, this may
be done by giving the address of the testator. However, given the possibility of a son
living with his father or vice-versa or the prospect of the testator leaving the home
he is currently living in it is better practice to state the date of birth of the testator to
help distinguish the testator from other members of the family who share the same
name. Form 4.4 is an example of such an opening.

Revocation by act of the testator

4.5 A Will is revoked by destruction, by the burning, tearing, or otherwise
destroying of the Will by the testator or by some other person in his presence and
by his direction with the testator having the intention of revoking it'. A Will is als@
revoked by a written declaration of an intention to revoke the Will executethin
the same manner as a Will. Executing a new Will does not automatically revoke a
previous Will as a Will is only revoked by a subsequent Will to the exten{ that the
later Will is inconsistent with the earlier one. Otherwise it may just be considered to
be a codicil of the previous Will. For this reason, and also because thoutestator may
have forgotten having made an earlier Will, it is generally desirgie {0 include an
€xpress revocation clause in a new Will.

1 Wills Act 1837 s 20, appendix 33.9.

4.6 When the testator has property in foreign jurisdictions and has made
a foreign Will disposing of such property it must be clarified whether or not the
testator wishes to revoke that foreign Will. Assuming the testator does not want to
revoke the foreign Will the revocation clause should be carefully limited to property
in this jurisdiction as a broad revocation clause may accidentally revoke the foreign
Will. Form 4.5 is an example of a revocation clause limited to property in the United
Kingdom. Foreign issues are discussed further in chapter 6.

Revocation by marriage or civil partnership

4.7 A Will is revoked by marriage' or by the formation of a civil partnership?
unless it appears from the Will itself that it was made in expectation of that
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marriage or civil partnership and is not to be re;voked by n Ip order for a Wl}ll nt(l)l
to be automatically revoked it must be .clear from the Will itself (not merely t ti
surrounding circumstances) that it is not 1ntcn§led to b.e _revnked by marriage or Cl\_f:l
partnership. The Will can be of unlimited durapqn butitis not po_ssahle to mqke a Wl
in the expectation of marrying or l'orm.ing a cm} partnership with a yet uleCntlﬁed
person. The testator must make the Will expecting to marry a specific person or u:
form a civil partnership with a specific person for the Will not to be revoked by the
occurrence of that event,

The forms used in this book use the phrase ‘expecting to marry’ or ‘expegting to I"orm
a civil partnership’ but no specific wprds are needed so long as the Will indicates the
expected marriage or civil partnership®.

1 Wills Act 1837 s 18A, inserted by the Administration of Justice Act 1982 s 18(2) with c_:ffcct fr?[l:
1 January 1983 but subsequently substiuil’l‘e;iqbg the Law Reform (Succession) Act 1995 s 3 wit
%\ffifl:lcs( ;fflll} SIEJ"Pa:ngé!:cﬁfenf l‘]:; ‘tll?tpé?\dll Pa;'t.ﬂership Act 2004 s 71, Sch 4 para 2. See appendix

33.8. . . o ; ;

3 In Re Langston [1953] | All ER 928, a Will leaving everything ‘ur}i'o my fiancée Mlalda’Ednh
Beck® was held to be made in contemplation of marriage because of its reference to fiancée and
hence not revoked by the testator's marriage to Ms Beck.
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By cecree of divorce or nullity or dissolution of civil
parirership

4.8 A Will is not revoked if the testator’s marriage or civil plartnershlip is
dissolved or annulled. However, unless a contrary intentiqn appears in the Will, if
a marriage or civil partnership is dissolved or annulled, gl‘fl‘s to the former spouse
or civil partner and the appointment of the spouse or cw_l] partner as executor
will be rendered ineffective'. In these circumstances, the fo'rmer spouse or civil
partner is treated as if they had died on the date of the .dlv.or(l:e or anpulmem
rather than the gift failing or lapsing. The consequence of this is lhat glfl§ over
remain operative notwithstanding the divorce or anng]mc_—:nt. Thus, after a dworge
a gift ‘to my wife and if she predeceases me to X’ will take effect as a valid
testamentary gift to X2

1 Wills Act 1837 s 18A (marriage) and s 18C (civil partnership). See appendix 33.6 and 33.8
2 Tg;];ﬁgﬁil{ 18A provided that the gift to the former spouse lapsed and 1'l_1t3ref9re, as the gift over

was contingent on the wife predeceasing the testator, the gift failed: Re Sinclair [1985] Ch 446.

4.9 An example of a Will made in contemplation of divorce or annulment of a
marriage or civil partnership is contained at Form 4.8.

Conditional revocation

410 Revocation may be conditional and if the condition islqot satisfied, ic
Will prior to such revocation remains in force'. In general, cundltllonal rev_olcatlon.
is inadvisable as it leaves the disposition of the testator’s estate in a position of
uncertainty. However, it may be of some practical use if the .lestal'or w1shcs to mlake a
Will in contemplation of marriage but does not want that.W‘lll to La[lxe eﬂ.ect until and
unless the marriage takes place. An example of such a Will is contained in Form 4.7,

1 Re Southerden’s Estate, Adams v Southerden [1925] P 177.
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8.33 Precedents

FORM 8.15
Appointment of a trust corporation as executors and trustees!

L appoint [trust corporation’s name] as my executor and trustee,

The conditions on which [trust corporation’s name] acts as execut

last publ.ished before the date of this Will shall apply and the said u-uﬁr
corporation shall be remunerated in accordance with the scale of Fe:t
current at my death as varied from time to time during the administratios
of any trust arising under this Will*, n
See note at 8.24. If a trust corporation is appoi it is advis ; i

before the Will is executed to Iz‘onﬁrm lheypgfi r:::l(ilIi,[gIFOA:;lS?‘E]ccl[rzfti[gf;ctnt:tel(:;u 1?1:;0;?:;?1232

a standard appointment clause which they wish to be used which, de
be more appropriate.

2 See note at 8.27 as to why an express charging clause is desirable.

pending on its contents, may

FORM 8.16
Professional charges clause’

Any of my Trustees in a profession, including a sole trustee, may charge for work
done by !?lm or his firm (whether or not the work is of a professional nature) on the
same E?ams as if he were not one of my trustees but employed to carry out the work
on _lhetr behalf and a trust corporation may be paid fees according to the scale fees
which it charges from time to time?. -

1 The express charging provision would usually be included in the provisions appointing the

) executor but occasionally it may be more appropriate to include as a separate clause. See 8.3%.
2 See note at 8.27 as to why an express charging clause is desirable.
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9 Appointment of Guardians

9.1 In all circumstances where a testator has minor children the testator should
be advised to consider appointing a guardian of the children to act after the testator’s
death. If a guardian is so appointed, then if there is no surviving parent with parental
responsibility(ou ‘the death of the testator, the appointed guardian will be given
parental repg fisibility for the minor children'. This is a significant responsibility
with parental responsibility defined as ‘all rights, duties, powers, responsibilities
and ai:thority which by law a parent of a child has in relation to the child and his
mroperty’? and accordingly it must be considered carefully.

1 If there is a surviving person with parental responsibility the appointment will take effect on their

death,
2 Children Act 1989 s 3(1).

9.2 Those governed by the Law Society Wills and Inheritance Protocol are
required to give the testator specified advice regarding the appointment of guardians' but
all other draftsmen should give similar appropriate advice concerning the appointment
of guardians if the testator has minor children. This advice should include the effect of
the appointment, the role of a guardian, what happens if no appointment is made, that
an appointment can be made by Will or by a separate document and (if applicable) the
rights of the child’s other parent. The role of a guardian is a very important role and it
has significant responsibilities and so the testator should be advised to consider very
carefully who they wish to appoint as a guardian.

1 Law Society Wills and Inheritance Protocol, Publication date 3 July 2013, paragraph 11.5.

9.3 It is important to remember that not all parents will have parental
responsibility and so not all parents may be able to appoint guardians. If a father and
mother are married when the child is born both will have parental responsibility’.
However, if the father and mother were unmarried only the mother will have
automatic parental responsibility. The father can acquire parental responsibility (i) if
he marries the mother?; (ii) if he becomes registered as the child’s father; (iii) if he
and the mother make a ‘parental responsibility agreement’; or (iv) if the court (on
his application) orders that he shall have parental responsibility for the child®. Step-
parents* and second female parents® likewise do not automatically have parental
responsibility but can acquire it in a similar way to an unmarried father. If the testator
desires that his or her children be cared for by an unmarried father, a second female
parent or by a step-parent then steps should be taken for the other parent to acquire
parental responsibility or, if there is insufficient time to do so, the other person
should be appointed as a guardian.
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9.4 Appointment of Guardians

| Children Act 1989 5 2(1).

2 A combination of the Children Act 1989 s 2(1) read with the Family Law Reform Act 1987 s 1(2)-
(4).

3 Children Act 1989 s 4(1).

4 Children Act 1989 s 4A.

5 Children Act 1989 s 4ZA.

Appointment

9.4 The appointment of guardians and the rights they have are governed by the
Children Act 1989. Under the Act a parent' with parental responsibility may appoint
a guardian by Will or by a document which they date and sign and which provides
that the appointment only takes effect on their death. While in many circumstances
it will be most appropriate to make the appointment in a Will there will be some
occasions where it would be better made in a separate document, This might include
situations where time is of the essence and there is a risk that the testator might die
before the Will can be executed or where the testator is likely to revoke their Will in
the future but will not wish to revoke the appointment of a guardian®,

| This does not include a step-parent as they (unlike unmarried fathers or second female parents)

cannot become registered as the child's parent.

The appointment of a guardian in a Will or codicil is revoked if the Will or codicil is revoked:
Children Act 1989 s 6(4),

2

9.5 It is possible to appoint more than one guardian, It is also possible for both
parents to appoint separate guardians but for obvious reasons couples should be
advised to consult one another and appoint the same person or persons if possible.

9.6 The appointment of a guardian can either be conditional on the testator being
the sole surviving parent' or it can be unconditional2. If the appointment is unconditiorial
then if on the testator’s death there is a surviving parent with parental responsibility-the
appointment will only take effect on the death of the surviving parent. It will take effect
even if the surviving parent appoints a different guardian, in which case both avpointees
will be guardians. In the case of married couples it is generally better practice for the
appointment to be conditional as it allows the survivor to choose the.ifiost appropriate
person or persons to be appointed without being constrained by the verson chosen
when the first-to-die passed away. For practical reasons it is alsootamon that the same
persons are appointed guardians of all the testator’s minor children but circumstances
may make this unsuitable. In particular, if there have been children from different
relationships it may be appropriate to make different appointments for different
children and provision for this is made in Forms 9.4 and 9.5.

I See Form 9.2.
2 See Form 9.1,
9.7 An appointed guardian may appoint another guardian to act in the case of

his or her death'. This is a statutory power and therefore there is no requirement to
refer to this power in the Will. However, it may be sensible to include reference to
this power in the Will if the appointed guardian is likely to be unaware of this power.
1 Children Act 1989 s 5(4).

9.8 The High Court also has an inherent jurisdiction to appoint a guardian but it is
much more desirable for the testator to make his or her own appointment rather than
relying on the inherent jurisdiction of the High Court.
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Revocation

9.9 A signed and dated document re\:()king t!}e appoilntme'nt of a guarcli(la(l; v‘tl::
S ke the appointment even if it the appointment is contained in an unrevoke 1.‘

i il', If the appointment was made in a separate document the appointment is

b corifokz'ad by destruction of that document® while if the appointment was made by

i\lﬁl(l)l the revocation of the Will also revokes the appointment®.

1 Children Act 1989 5 6(2).

9 Children Act 1989 s 6(2), (3).

3 Children Act 1989 s 6(4).

9,10 A later appointment revokes an elar'lier appointment (including one contained

ir; an unrevoked Will or codicil) unless it is clear that thp !atcr appo!ntmgll ty«as to

appoint an additional guardian rather than replace Fhe U_ngmal ggz}r}(}lmn. ra lt{srcli"lel;

should therefore take consic_ierqb]e care to make this point clear if they are aske

appoint an additional guardian in a later document.

9,11  An appointment of the testator’s spouse as a guardian.is also alftomaticz}lly
revoked by the-subsequent dissolution or gmnulmem of the marriage unless alcomrar.y
intention appaars in the appointmem'_. If the testator seeks to appoint their spouls;e
as guardianjthe draftsman should clarify this point with the testator and prepare the
Will sccprdingly?.

1 Children Act 1989 s 6(3A).

2 See Form 9.3.

Other points

9,12  The testator should be advised to obtain the consent of lh‘e proposed guardian
prior to making a provision appointing lhcm as a guarldlan. A failure to do S0 mfay
lead to the guardian disclaiming the guardlansh;p which woulq be undesirable for
all concerned. A guardian can disclaim his appointment by a signed do_cumenl but
this must be made within a reasonable time of the guardian first knowing that the
appointment has taken effect'.

1 Children Act 1989 s 6(5).

9.13  The interrelationship between guardians and trustees means Fhat careful
consideration should be made as to whether or not the chogen guardians should
also be appointed as trustees of any trust creatgd undqr the Will. On one hgnd, tI?E
guardians are best placed to know the needs of the children and they have the ta;
of providing for those needs and therefore it may make sense for them to also e
trustees. On the other hand, if they are appointed as trustees they can be placefi in
a conflict of interest if the children are beneficiaries under the trust. As guardians
they should act in the children’s best interests !Jlll as trustees tlhe.y shou}d be neutra}l‘
when they judge the conflicting claims of the dlffe_rem l?enehcmnes. This pro‘b]_em is
particularly obvious when the residue is held on dlsc.retlonary trusts apd the (,.hllldre.n
are discretionary beneficiaries. In a case such as Eh.]S, the most sensible posmon' is
sometimes to appoint two professional (or otherwise independent) trustees to act
alongside one of the guardians.
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12 Specific Gifts of Chattels and Other
Personal Property

Need for a gift of chattels

12.1 Where a testator is giving the whole of his estate to his spouse there is ng
need to include a separate gift of chattels. Where, however, the Will is more complex

a separate gift of chattels is desirable to avoid chattels having to be divided between
residuary beneficiaries.

12.2 A trust that includes chattels (for example, to hold them for a person’s life)
should be actively discouraged. Not only is it inconvenient but it raises problems of
maintenance, fair wear and tear, insurance, safe-keeping and taking inventories. A
trust of chattels most often arises where a testator creates a life interest of the whole
of the estate, Where that happens it is preferable for chattels to be excluded from the
life interest and to be the subject of an absolute gift. This is particularly so where
the life tenant is the testator’s widow. Perhaps the one exception is where a gt to
occupy a house as a residence is given and the testator wishes the contents s, remain
in the house. Even s0, the testator should think hard about whether aabsolute gift
of the contents is more appropriate. A precedent for this is Form 11,11\

Inheritance tax and gifts of chattels

12.3 Inheritance tax on chattels situated in the UK will be borne by residue as a
testamentary expense but chattels situated elsewhere will bear their own inheritance
tax. As noted in a previous chapter', in the ordinary case, the normal direction to pay
inheritance tax out of the residue merely makes this clear but where chattels may be
out of the UK an express direction is essential. If valuable chattels are to be given
subject to inheritance tax an express direction will be required.

1 See 10.5-10.7.

Gifts of personal chattels

124 Gifts of chattels are almost always specific. It should always be made clear
in the Will whether the gift is to relate to a particular item owned when the Will is
made or to any item which, at death, corresponds to the description given in the Will.
In default of a clear direction the Wills Act 1837 s 24" provides that a Will ‘speaks
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i ion i 5 ssion, for example,
* unless a contrary intention is expressed. The exgress.lon,_ _
= de’a::a;?efer to the car the testator owns at the‘dal.e of his Will 0,, by virtue of
e ca[-lj-e car he owns at death. If there may be ambiguity the matter shuuld. be pﬁl
8%, td doubt by the terms of the Will (contrast Forms 12.1 and 12.2). Forelhogg t
beyOIﬂd also be given to the possibility of the testator’s owning more than one of the
:g::iﬁed chattel (eg two cars) at his death.

1 Wills Act 1837 s 24, see appendix 33.12.

Problems also arise when the subject matter of .the gift is one of a numb}ff
12'5' ilar items, for example, a piece of jewellery. Practitioners are well aware ol.' the
Dfsunﬂ%u : whiéh can arise on distribution in giving effect to inadequate d?‘.SC[‘Ipt].OﬂS
d]fﬁcultlfs dress ring’. It is therefore important to take pains to oblal.n detal.led
B mgof such items, bearing in mind that, even where only one such item exists
gff;;l g;lt(:znof tﬁe Will, there is the possibility of others being acquired subsequently.

stator wis e a general gift of personal chattels, it is

Where a testator wishes to make a general g EpR ( :

lz'ffenjent to refer to ‘personal chattels as defined by Admm;erduon of E-sl'ateﬁ

f\oc': 1925 s 55(1)(x)’". The definition was changed by the Inheritance and Trustees
Powers Act 2014 to mean:

‘tanigible movable property, other than any such property which—
J Consists of money or securities for money, or ‘ _ .
— Was used at the death of the intestate solely or mainly for business
purposes, or . - !
— Was held at the death of the intestate solely as an investment’.

The definition therefore excludes money, securities for money, chattels used solely
for business purposes and investments.

1 Administration of Estates Act 1925 s 55, reproduced at appendix 33.17.

12.7  Special care should be taken in the case of chattels which have a busujess
use. Once again a good example is a car which the t‘estatnrrmay rﬁfgr ‘t.o as nllg
car’ when in fact it belongs to a company. The use of a car for bot ) Esmtess ta)r
private purposes may prevent its being a ‘personal chattel” as cfeﬁm?d. I 11 e statu (1 y
definition (above) is used it will depend upon whether the car was solel y or miuili gn
used for business purposes. If it is not, it w11]l t3e an open question for theymter‘pre‘a

of the Will. Care should be taken that the gift will achieve the testator’s desires.

Collections

. er or not a collection of items will fall within the new statutory
tli:ﬁsnitiorxl}ﬁtgz;end upon whether they are held for investment purposes. Tha& w1tll
primarily depend upon whether the testator co]lectegi them for plcasur_c orlm‘ or‘l eé 13
make money. Given the uncertainty it is pref?rable for Fhem to be expr fass y inclu hc
or excluded. Often the testator has a specific 1dc?a of v_vhat he wants to do with a
particular collection but has no idea what to do with ordinary chattels.

Rights of selection of chattels

129 The testator who has little or no idea what to do wiFh ordipary challtels
often has some vague desire that friends or relatives should be given a right to select
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1210 Specific Gifts of Chattels and Other Personal Property

mementoes or keepsakes from his possessions. Generally a testator who canp
decide what to do with his own chattels is only saving up trouble for others and g g
inclusion of rights of selection should be discouraged where possible. Practitigpam
will be aware that disputes concerning chattels often arise in the context of litigagjey

12.14-12.18 have been included in this section.

12.10  The possibilities covered by these forms include a gift to trust
to various alternative rights of selection!; a mere right of selection and dislributio;,:
with the items not selected falling into residue?; a gift of such item as is selecteqd with
provision for the resolution of disputes where beneficiaries cannot agree®; an absolue
gift coupled with a non-binding direction to make a distribution in accordance with
a memorandum of wishes*; and a gift to children in equal shares subject to division
and distribution in specie by trustees’,

See Form 12,14,
See Form 12.15.
See Form 12.16.
See Form 12.17.
See Form 12.18.

€es subjeep

ok owpo =

consequences: a gift over by a specific legatee in accordance with the testator’s wishes
within two years of the testator’s death will be treated for inheritance tax purposes

as having been made by the testator’s Wil]' as will a discretionary distribution hy
trustees within the same period?,

1 Inheritance Tax Act 1984 s 143 (appendix 36.6) and see Form 12.17.
2 Inheritance Tax Act 1984 s 144 (appendix 36.7) and see Form 12.14.

Chattels subject to a charge

12,12 In the case of chattels subject to a charge there are two typical situations:
credit sale and hire purchase. With a credit sale, ownership of the chattel is vested in
the testator and will pass to the beneficiary under the Will. The amount outstanding
under the agreement is a debt which may be payable out of residue unless express

12,13  The simple solution is to refer specifically to any goods which the testator
holds under a hire purchase or similar agreement and to provide for the outstanding
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: in the clause constituting the
aid out of the residue. This is best done in the clause qul(l)g;:u;l;;gwi“
bﬁla.n({:r;lott;ig' the strict legal position, it is likely :hat the 'il'llzil:];?sto efpress' the
ift' 4 - i hip. The other possibi $ press
gL full and transfer owners p- : e subiiact
accep! payﬁlelx;; that the beneficiary must, if he wishes to take ut;jcnepl it subj
o a > [ me 2,
gift m]julgility of the hire purchase agreement, whatever that may
to the lia

See Form 12.19.
; See Form 12.20.

Releases and gifts of debts

i i 22 is an
in acti >an be given by Will. Form 12. :
3 choses in action' and so can JEon -
Pl 1 [‘);Et;sf; legatee owes a debt to the estate Lhcyfg;g;) br;ng :1;122 E;sb(t) 1\2“1
B i i he net sum (eg a legatee o who o
11 be paid only the ne of £31 ho owes £250 Wil
e ' S nt to release debtors from de to th
i 250).Testators often wa ) . . e
B k> fse L(i include a general forglveness_of debts in a Will as :l‘:-: ardgas
bUtlllelSchlgtwq incurred subsequently and those which the te;’stall\or docsnrtloIl : ;g e
e Al i balance of a current bank account.
+ stri this would include the ba i Scumt, o
sm:‘g. S:F;'Stlfle l(lilebtor and the debt and include a release by way of specific gift
B ol 12.23-12.25.
Jesof releases see Forms 12, A o N
E :1 testator does not have immediate enjoyment of the debt, merely a right to recover it by
1 Yesthe tes

action.

Gifts of shares

12.15 A simple gift of shares should be distinguighcd lﬁ%? a gift ;;f ;Eu:;r:.;; l(:jrl gz
interest in a business i ic stator is a participant', The simp c
o Hll"‘1 bu;né:r? maglillidl}gl]'intse 12.26 ang 12.27 does not normally rn;:gyileif?ny
- a'g?;;rer??anfe tgx consideration and is no different from any other specific gift.
speci

1 For gifts of business interests see chapter 13.

i i rictions upon
12.16  Shares in private limited companies w11_1 often h?lve rcillr:';lli;)r:; 03-131-
ﬂ'l(;il' transfer or sale or else be subject to r.lghts qf .plre-emptlontl?n temr e
shareholders. Clients should be warned of this poss'1b1llty. wllwr: haet s{m[:pa ngy‘s s
; t and encouraged to investigate
such shares by way of beques

of association.

Gifts of bank accounts

i icular bank
1217 1t is generally inadvisable to _make a gift by rf:feretn;j:C ;: ,-i’p;?rlsl jor bank
account, for example of ‘all my money in my NatWest czu}t}‘{'?n e Wills", s
often ch’anﬂe accounts without considering the effect gi u 1:; [-lllp;cc()um bl
the nature E‘f bank accounts means that the balance w1lk%};lt1 'T] ot ovcaEtioe sk
by all sorts of things so that the size and nature of the gi f}“ tivzrlyl_l accarding o what
monies were in the account at the time of death. To be e ‘ ec  for sqataole, be held
must belong to the deceased afte}:I 11[161'1" u;l;jﬂ:i ie;lngd [:1(; J;]li;;;l?r{gb Bor il g
joi i me other person. Notwithst: ese
Jrg::)ilyte\:tﬁofs wish to giEe, a precedent for such a gift is at Form 12.28.

1 See Re Dorman [1994] 1 All ER 804.
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(88}

FORM 13.12
Appointment of Separate Business Executors’

I appoint [name] of [address] and [name] of [address] as my executors ang
trustees for all purposes except those relating to the assets given by clayge
linsert clause containing gift of business).

I appoint [name] of [address] and [name] of [address] as my executors ang
trustees in relation to the assets given by clause [insert clause containing gify
of business).

Unless the context otherwise requires, in this Will the expression ‘my Trustees’
means the executors and trustees appointed under sub-clause 1 of this clause
and the expression ‘my Business Trustees’ means the executors and trustees
appointed under sub-clause 2 of this clause?,

See note at 13.35-13.36.

Such a definition could also be included in a separate definitions section in the Will but it ig
thought to be more appropriate here.

44 Charities and Charitable Giving

Introduction

14.1 The charity sector has expanded greatly in recent years and it is now more
common than ever for testators to leave gifts, often of very large sums, to charity in
their Will. Currently the annual value of bequests to charity in the UK is estimated
at somewhere between £1.5 and £2 billion. A draftsman must therefore be able to
deal with requests of clients to draft effective Wills containing charitable bequests
and must be aware of the potential pitfalls in drafting such Wills. This is especially
5 @ven that some charities, mainly because of the importance of legacy income to
heir total income, have gained a reputation as rather aggressive litigators with the
consequence that a poorly drafted charitable provision could well result in litigation.

142  Aside from purely benevolent reasons, charitable giving is also particularly
attractive to testators because of its favourable inheritance tax position. All charitable
gifts attract no inheritance tax' and if gifts amounting to a certain percentage of
the testator’s net estate are made, a reduced inheritance tax charge may be made
against part or all of the testator’s estate?. This means that the testator concerned with
maximising his inheritance tax savings should actively consider making charitable
bequests.

| Inheritance Tax Act 1984 5 23.
2 See note at 14.6-14.11 below.

Whether a gift is charitable

143  The question of whether a gift is charitable or not has resulted in substantial
legal jurisprudence but in most situations will not be of concern to the draftsman.
Most testators simply wish to leave a sum of money or a percentage of their estate to
a charity or charities registered with the Charities Commission and if a charity has
been registered with the Charities Commission then it is conclusively presumed to
be a charity and any gift to it will be charitable'.

1 Charities Act 2011 s 37.

144 It is only where the gift is to somebody other than a registered charity that
the draftsman will need to concern himself with whether the gift is charitable or not.
The Charities Act 2011 provides a definition of ‘charity’! and ‘charitable purpose’?.
In order for a purpose to be charitable it must fall within one of the purposes listed
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14.5 Charities and Charitable Giving

in s 3(1) of the Act® and must also be for the public benefit*, It is also noted that
if the executors or trustees are given an option about whether to apply the gift for
charitable or non-charitable purposes (eg a gift for ‘charitable or other purposes
which my trustees in their sole discretion may select’) then it is not a charitable
gift even if the trustees do apply the gift for charitable purposes®. A full analysig of
precisely what gifts are charitable and what are not falls beyond the scope of thig
book and reference should be made to specialised textbooks if the draftsman cannot
easily identify whether an intended gift is or is not a gift for a charitable purpose.

Charities Act 2011 5 1,

Charities Act 2011 s 2.

These purposes are the prevention or relief of poverty; the advancement of education; the

advancement of religion; the advancement of health or the saving of lives; the advancement

of citizenship or community development; the advancement of the arts, culture, heritage or

science; the advancement of amateur sport; the advancement of human rights, conflict resolution

or reconciliation or the promotion of religious or racial harmony or equality and diversity; the

advancement of environmental protection or improvement; the relief of those in need because

of youth, age, ill-health, disability, financial hardship or other disadvantage; the advancement

of animal welfare; the promotion of the efficiency of the armed forces of the Crown or of the

efficiency of the police, fire and rescue services or ambulance services: or any other purpose which

are analogous or within the spirit of any of the recognised charitable purposes.

4 The mere fact that a purpose falls within s 3(1) is not sufficient to make it charitable. It must alsg
be for the public benefit.

5 Re Chapman, Hales v A-G [1922] 2 Ch 479,

W b3 =

14.5 The draftsman should also be aware of the provisions of the Equality
Act 2010 when advising testators in relation to charitable giving. In most
practical situations the question of discrimination will not arise but some testators
may wish to restrict gifts in ways which engage the Equality Act. A restriction
on a charitable gift by reference to colour will take effect as if the reference to
colour was ignored' while a restriction on a charitable gift by reference to any
other protected characteristic’ may be permitted if it is a proportionate means of
achieving a legitimate aim or to prevent or compensate a disadvantage linked i
the protected characteristic?,

1 Equality Act 2010 s 193(4).

2 These are age; disability; gender reassignment; marriage and civil partnership; \pretmiancy and

maternity; race; religion or belief; sex; sexual orientation (Equality Act 2010 s 4)
3 Equality Act 2010 s 193,

Reduced rate of inheritance tax

14.6 In addition to charitable gifts being free from inheritance tax, if a testator
leaves a certain percentage of his property to charity (or a registered Community
Amateur Sports Club), then his estate may be able to claim a reduced rate of
inheritance tax (36%) on the rest of his estate or on a particular component of his
estate. The relevant provisions are contained in Schedule 1A of the Inheritance Tax
Act 1984. In order to work out whether the reduced rate can apply and over what
part of the estate (if any) it applies, a testator’s estate is broken down into three
components:

® Survivorship — assets which pass by survivorship;

L Trust Assets — assets held in trust which form part of the testator’s estate;

e General — all assets that the testator owns outright or as a tenant in common.

14.7 A fourth component (gifts with reservation) can also qualify to pay tax at
the reduced rate but only if it is merged with one of the other components,
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4.8 If the testator makes from any component a charitable gift of 10% or more
lf;he net estate of that component (as calculated in accordange with the provisions of
g dule 1A) then the chargeable part of that component will only bear mher}lance
SCth 36%. For example, if a testator has general net assets of £750,000, a nil-rate
pand o.f £325,000 and leaves a charitable ]egacy gf £42,500 hg will havc? a chargeablp

tate of £382,500 but because the charitable gift of f.42,500 is 10% of the net estate
;Se will only pay inheritance tax at 36% (£137,700) instead of 40% (£153,000).

149  There are also provisions to allow for the merger of components to gain the
mz;ximurn benefit. This means that if a gift in one component is sufficiently large it
can ensure an inheritance tax saving across two or more components.

14.10  Ttis essential for the draftsman to be aware of .the red_uced_ rate of iplherjltanc!e
tax provisions as, if used correctly, they can {esull in a win-win situation for all
concerned. More money can be given to lcharlty, less 1nh?r11ance tax can be pa;d
and, ultimately, the beneficiaries can receive more money . The draftsman shQu d
therefore bear this in mind when advising the te§tat0r as to the level o_f chantab]e
gifts which he or she might wish to makp. Helptully, the HMRC web51te contains
a very useful reduced rate calculator which can be used to calculate the minimum
level of gift which must be left to charity in order to qualify for the reduced rate of
inheritarcotax>.
| Farexample, if the net estate (calculated in accordance with the relevant proyis?ons).i.s £575,000,
w gift to charity of £50,000 (less than 10% of the net estate) would result in inheritance ‘tax of
£210,000 being payable and the beneficiaries receiving £315,000 whereas a larger gl.ﬂ to charity
of £57,500 (10% of the net estate) would result in inheritance tax of £|86,§OO being paya:ble
and lhl;‘_ beneficiaries receiving £331,200 (an extra £16,200). This example_ is ‘Examp[c 2’ of
the “Worked Examples’ on the HMRC website — http://www.hmre.gov.uk/inheritancetax/pass-

money-property/charity-examples.htm). _
2 http:/fwww.hmre.gov.uk/tools/iht-reduced-rate/index.htm.

14.11  As the value of the testator’s estate may fluctuate over time a gift pf a fixed
sum may require regular amendment in order to ensure that it meets the }0% test.
To avoid this, consideration should be given to a formula c_Iausc _wh1c!1 will ensure
that a gift of 10% (subject to maximum or minimum levels if desqed)! is 'fllways left
to charity and the reduced rate of inheritance tax is a!ways obtax'ned . If, however,
no such clause is used and the gift to charity is insufficient to obtain the rec_juced rate
of inheritance tax (or no gift to charity at all is made) the Will can be varied by the
beneficiaries to increase the gift to charity to the required amount.

1 See Forms 14.1 and 14.2.

Gifts to charity

1412  Gifts to charity can take many forms — pecuni-ary legacies, gifts of personal
property, gifts of land, gifts of a share of residue or a gift on a charitable trust. While
clauses providing for a gift to a charity are often similar to a gift to an 1‘ndmdt.la] they
do need certain additions and amendments in order to make the charitable gift both
effective and trouble-free.

14,13  One of the practical problems relates to receipt of the gift a}nd ﬁndl’ng
somebody who can give a proper receipt to the executors or trustees for tl}c? glft.
This is particularly a problem if the charity is not ii‘lclorporated as'then a gift will
take effect as a gift to each member. Express provisions concerning receipts are
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20 Declarations

20.1 This section sets out a number of declaratory provisions which often appear
at the end of a Will. The draftsman is advised to consult the declarations contained
in this chapter as a matter of course at the end of drafting the Will to see if it s
appropriate to include any of them in the particular circumstances. These declarationg
can be grouped together at the end of the Will either as successive clauses or grouped
together as a single clause with each declaration used constituting a subclause of jt.
Where a declaration contained in this chapter is relevant to a particular clause it may
be more appropriately included as a subclause of that particular clause rather than in
a list of declarations at the end of the Will. Some of the particular declarations in thig

Intermediate income

20.2 When a gift is made under the Wil there will almost certainly be a veriod of
time between the date of death and the date the gift is transferred into thé hands of the
designated beneficiary. This may be a short period or, in the case of a legacy to a minor
or a contingent legacy, it may be a considerable period of time. The question then arises
whether the beneficiary should receive the income or interest crediadg oy the gift which
relates to the period before the gift is in the hands of the beneficiary (the intermediate
income). The rules relating to the application of intermediate income are complex and
rules as to whether it is payable, from when and at what rate change depending on the
type of legacy and class of beneficiary. It is therefore usually appropriate to provide
that gifts other than those of the residuary estate shall not carry income or interest for
one year after death to give the personal representatives time to administer the estate.
Form 20.2 is an example of such a provision. If a particular gift such as an annuity or

provision. Equally, if the object of a gift is to confer the right to intermediate income
for inheritance purposes it should also be excluded from this provision. Form 20.2 is
drafted so as to provide for certain gifts to be excluded from this provision.
Legitimated, illegitimate, adopted and step-children
20.3  Legitimated children (children who were born illegitimate but were

subsequently legitimated) are entitled to take any interest under a Will to which

198
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nti ake had they been born legitimate'. Thg Fami!y

i wm‘lld hz\::? ?Sgl’} f:l tlltzlslicrij tlo‘)gd;fr(i)vides cht references to a child or children in

A Ref_ct)if{;?" under.a Will shall, in the absence of any evidence to the contrary, be

4 dlspostj to include illegitimate children. Adopted children are also prgsuqu t?

l'%umecl s the child of the adopter unless the Will expresses a contrary intention”.

> trea‘lf lh?: testator wishes to exclude legitimated, illegitimate or adopted children

e If or anybody else) he must make express provision domg so. Form 20.10
-(ogugcizple of a provision excluding such children from benefiting.

: Legitimacy Act 1976 s 5, See appendix 33.26.

endix 33.24-33.25, .
i?ie();ﬂgn and Children Act 2002 s 67, see appendix 33.28.

1
2
3

204  The position is reversed with regard to steg—plnldrqn "Nh(f a.rlel pr;::::ﬁd
t to fall within the definition of ‘child’ or “children” in a Will and will, g hy
ok not benefit under such a gift. This presumption can be displaced by the
sPea.le%, nces and construction of the Will'. If the testator intends to bgneht step-
cu'.CSITlS E;t is therefore highly advisable to include an express decla_lratlon 0} this
le b This declaration can either be to include the entire class of step—children
mtf':? Ltlt(l);y WE :e children of their step-parents? or merely to include specified step-
zlsﬁldren i Uieir relevant class®,
1 Sevfor example Upton v Jeans (1895) 13 R 627.

2 Sie Form 20.5,
K Jee Form 20.6.

Survivorship, lapse and accrual

20.5  Declarations on survivorship, lapse and‘ accrual concern situatmnﬁ wl:;r;:
the intended beneficiary dies before or shortly after the testator. In sugh a .sm:ja ua‘3
many testators may wish to provide for their gift to pass otherwise than in accordanc
with the default provisions.

20.6  Survivorship clauses require the beneficiary to survive the letslalc):i' f(‘)r a. set
period of time and if the beneficiary does not do so they are .treated as pre cceas}nﬁ
the testator. They are most often used in relation to residuary gifts and adul
discussion of their benefits, risks and inheritance tax consequences is contained in
chapter 16 at 16.4-16.12.

20.7  Where a Will contains a gift to a testator’s child or remoter descen((ijal;t olil
the testator and the beneficiary predeceases thelt_estator leaving issue, lheﬁ ;au‘g
provision is that the gift will take effect as a gift to the_descen‘danl‘ bene Cli?fyb;z
issue'. This is subject to any contrary provision in l'he Will. Most testﬁtorsﬁwl 5
content for this to occur but if the testator does not wish the d_csce_n_dant e:rre~ f:laryt
issue to take the beneficiary’s share for whatever reason it will be m,t;e,sse‘lryhg
include a provision excluding s 33 of the Wills Act 1837 :cmd' prov@lnﬁ ;)rr::c; 8
gift to lapse on the death of the descendant heneﬁcamy. This can be in t e. ?}-clause
general declaration® but it is usually better to include sucha proylsp?} ::js, a :au' ) clause
of the clause making the gift to the descendant I?e.neﬁcu_iry as it 'WIbl araw ;:]er on
to such a gift and there is less chance of the provision being applicable to other g
which the testator did not wish it to be applied to.

1 Wills Act 1837 s 33, see appendix 33.14.
2 See Form 20.8.




20.8 Declarations

a gift to named persons equally or in fixed i 2
; : _ proportions. If one of the e
dies befqr_e the testator and there is no contingency gift, their sharga:&?;f] fal] e

1y

20.8  The object of an accrual clause is to avoid a partial intestacy where therel

2?:;‘9_“;};?(1)1 ;qasdi:rzady benefited from an earlier accrual and so additional

© added to ensure that it also applies to an au ¢
ieed nsu § mented s
contains two examples of suitable accrual clauses. ) fare. Fongy

Satisfaction and ademption

20.10  The doctrine of satisfaction
_ T sa presumes that a legacy to a b i ill be
In satisfaction or part satisfaction of a debt owed to the ?:t%)en):a‘rlci?:u';\/(.:I"Tl"etfliil18';11.3:15:‘1:;ltlhl;ne‘j

if the testator owes the beneficiar i
festatc : Yy £10,000 and leaves him a legacy of
E;T}alfgc:arty;s ()nllcy entitled to a total of £10,000. If such satisfhct%onyison(ftsi’notg?udtgg
estator a form excluding the doctrine of satisfaction s
legacy will be in addition to an beneficiry, I the v
- y debt owed to the beneficiary. If th i
excluded in the previous exampl i civaaton ot e1s I
‘ ple the benefici ¢
debt of E10,000 fosary o S ary would receive a total of £15,000 (a

1 See Form 20.10.

20.11 If a testator gives a le g i
K1 _ . gacy or a share of residue to one of his childréi.
tbl;egoszgg méiklm%I the 1\iVJH, makes a substantial gift to the same child, the E"itﬂ n:gg
sidered to have been as an advance against the child’s tes ' y
Coms . | tamentary b
This may result in the legacy or residuary share being adeemed or ')mly‘yad:cnr‘:igg

by the lifetime gift. In order t S i }
i 0 prevent such ademption a declaratidmysuch as that in
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PRECEDENTS
2.2 FORM 20.1
paclaration that legacies are free of inheritance tax and other
duties’

he legacies [given by this Will] [at clauses [ ] to [ ]] shall be paid free of
d other taxes or duties payable as a result of my death.

See note at 10.5-10.7.

FORM 20.2
Intermediate income'
Gifts miade by this Will other than those of my residuary estate [and the gifts

specified in subclause 2 below]® shall not carry income or bear interest until
the ‘expiration of one year from my death and until then my Trustees may in

their discretion:
1.1 accumulate the income and add it to the capital of my residuary
estate;

1.2 apply it in accordance with their statutory or other powers;

1.3 pay it to the beneficiary of the asset from which the income arises.

[2 The gifts contained in [insert clauses containing gifts which are intended to
carry intermediate income] shall be excluded from this provision]’.

See note at 20.2.

2 These words should be included if there are certain gifts such as an annuity which are intended to

carry intermediated income.
3 See footnote 2 above.

FORM 20.3
Declaration of exclusion’

No provision is hereby made for [name] [for the reasons set out in a letter signed by
me and left with this my Will] [because I have given them a number of large lifetime
gifts]*.

1 This declaration is used where the testator wishes to explain why a certain person who might

otherwise have expected to inherit is excluded from benefit under the Will. It is usually used as
a way of attempting to pre-empt an application under the Inheritance (Provision for Family and

Dependants) Act 1975. See chapter 2 at 2.31-2.45,

2 It is usually inappropriate to set out the reasons in the Will itself as these may be scandalous
and refused probate. However, where the reasons are not scandalous they may be set out in the
Will.
201




23.23  Inheritance Tax Mitieation in Wills
x Mitigation in Wills Precedents 23.24

gains tax purposes, the recipient acquires the property appoi i
: ‘ , g appointed at its mark ;
;t the da};[,? of (e;ppomtmenl and not at the date of death. There might also bee; z:ls:e PRECEDENTS
Ow problem during the administration of an estate in which inheritanc i
ot ot an ety s ate in which inheritance tax mygg be
FORM 23.1

23.23  There will often be a strong case for an ‘ordinary’ discretionar ]
even though the discretion may well be exercised within the two-year per{og o
course, whatever is appointed to the surviving spouse or civil partner will in o
mhe_ntance tax on his or her death whether or not an appointment is made w't(;;ease
outside the two years. Subject to the stance taken by HMRC, the survivin lq o
or civil partner should ideally rely on benefits from the discretionary trustg oy
benefit from an appointment. e

Specific Gift of Agricultural Property - simple form'

[ GIVE all my share and interest in the farm and business known as [ABC Farm] to
those of my children who survive me and attain 25 in equal shares.

Great care should always be taken to ensure that the interest in the farm is properly described. Is
it held by a partnership, or through a company? See for example Re Lewis's Will Trusts | 1984]
3 All ER 930 where the testator left a bequest of ‘my freehold farms’ when he actually owned
three quarters of the shares in a company which owned the farm with the result that the gift

failed.

I See Form 16.18.

FORM 23.2

Specific gift of Business Property together with the balance of
the inheritance tax nil-rate band'’

1 GIVE my_shiares in [X Limited] if they qualify for 100% Business Relief [and the
maximur ‘amount which can be given to them under this clause without inheritance
gay-being payable] to those of my children who survive me and attain 25 in equal
snores.

This is a form which makes it clear that the property attracting business relief is to form part of the
nil rate band gift.

FORM 23.3

Specific Gift of Agricultural or Business Property — by reference
to the available relief

1 GIVE free of tax to those of my children who survive me and attain 25 in equal
shares all of my assets:

(i) That are or would be reduced for the purposes of inheritance tax [by
100%]' by reason of their meeting the definition of Relevant Business
Property in section 105(1) of the Inheritance Tax Act 1984.

(i) Whose agricultural value would or could be reduced [by 100%]* by
reason of their meeting the definition of Agricultural Property in section
115(2) of the Inheritance Tax Act 19847,

The words in square brackets would exclude assets that attract only 50% relief, including assets
used within the business but not owned by it. To omit it, however, may mean that this gift will
attract some taxation. Since it is expressed to be free of tax if the residue is exempt it would
therefore have to be grossed up for the purposes of calculating inheritance tax.

There are relatively few instances of agricultural property not qualifying for 100% relief.
The more limited relief (at 50%) applies in circumstances where the land is let on neither
an Agricultural Holding or a Farm Business Tenancy and the owner is not entitled to vacant
possession within 12 months. However, the words in square brackets may be desired for the
reasons expressed above.

Note, as explained above (at 23.5), it would still be possible for some part of the value of this
gift to aftract tax because of its non-agricultural value. Therefore, it is possible that some part of
this gift could bear tax, with the resulting possibility of grossing up if the reside is exempt. The
alternative is to make the gift subject to tax.
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FORM 23.4

Gift to children of inheritance tax nil-rate band’

(1) I give the maximum amount which can be given to them under g
clause without inheritance tax being payable? in equal shares to thoge
my? children who survive me [and attain [25]/[18]).

(2) Ifany of my children die before me his or her childre

shall take equally the share which their parent would otherwise haya
inherited.

The use of the nil rate band clause has the advantage of avoiding the nee

t has the disadvantage that any change may in¢

. Tease
amount of the legacy beyond that which the testator would wish and so care should be i

eXerciseq

ing il rate or a lesser sum, This is
especially so where the size of the testator’s estate is such as may not justi

in the legacy. See Form 23.5 for a capped nil rate legacy.

This clause is intended to use the nil rate band. Where the testator
bite into the nil rate band, the gift under this clause will be the amount of the nil-rate ban g the
date of death. Where there have been gifts (including PETS) during the seven years precedin
death, the legacy will be the amount of the nil rate band less the total of such gifts.
should be advised to consult his solicitor or Will draftsman if, at a later date, he ¢

has made no lifetime gifts which

also be taken if the estate is likely to include agricultural or b
100%. If so, the nil rate band gift defined by this clause will i
leaving nothing in residue,

This clause refers expressly to the testator’s own children as ‘my children’
in which the clause is used in one of

usiness property attracting relief af
nclude all of that property perhaps

.In circumstances
two Wills for a married couple reference could be made

ly one marriage and it is clear to whom the testator is

d unless expressly
excluded — Family Law Reform Act 1987 ss 1 and 19 and Adoption and Children Act 2002
5 67.

A gift at 25 will come within Inheritance Tax Act 1984 s 71D, see note at 22.20.

FORM 23,5

Capped gift of inheritance tax nil-rate band 15 children'

(1) T give the maximum which can be given to them under this clause
without inheritance tax becoming payable in respect of this gift [or (the
sum of £ /[ % of my estate]/[ % of my Residuel/[£  increased by
the percentage by which the latest available figure of the All Items Index
of Retail Prices exceeds that last available before today]) if that is less
in equal shares to those of my children who survive me [and attain [25]/

[18]].

(2)  If any of [my?] children dies before me, his or her children [who attain

21] shall take equally the share which their parent would otherwise have
inherited,

See footnotes to the last precedent.
is the restriction on the gift,
See Form 23.4 footnote 3.

The only difference between this form and the preceding form
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FORM 23.6

ift on discretionary trust of [capped] inheritance tax nil-rate

i 1
band in favour of spouse and issue

(1) I give the maximum which can be given to them under this clause

i i itanc i le in respect of this gift [[or the
t inheritance tax becoming payab . it gatt
:\::1?(:)[;1]. V[ % of my estate)/[ % of my ReSIdu(}]:"[lt A"u;::rﬁ;s;:gd:i
i st avai i the e
entage by which the latest available hgureo : . b
g;eff;zfrl;rifes gxceeds that last available before today] if that is less] to
my Trustees on the following trusts.

(2) In this clause the expression ‘my beneficiaries’ shall mean my spouse
and my issue. |
(3) My Trustees are to hold the assets of this L;ausc[hgr ?nyto(ttiltit; a'ls“izz

[ is to this trus

ting those assets or otherwise adde g Tt
;:ngéﬁor lgmt more than 125 years (‘the Trust Period’) after my death
to: ‘ .
(2X(\.pay or apply the capital of the Trust Func! Tor‘ the benefit o

. whichever of my beneficiaries my Trustees think fit;

i st d for the benefit of
or apply the income of the Trust Fun | for e

© ?vahyichcvelxj'pog my beneficiaries my Trustees th{nk fit or dgr.mc t}Te
whole of the Trust Period to accumulate suc_hllncomc as is poi s(])c
applied and to invest that income as an addition to the capital o

the Trust Fund; i
h to end the trust by

t later than 125 years after my Qeat Sl iz 1. |
) g?s.tributing the Trust Fund among whichever of my beneficiaries
are then alive in equal shares;

(d) if these trusts fail hold the Trust Fund on trust for whichever
7 charity my Trustees think fit.

(3) My Trustees may:

(a) invest or otherwise apply any p?rij ‘01’ tll;e Tﬂngﬂginznﬁw;?éﬁ
i ; ications i ng by m $
investments and applications includir ale
may be interest-free or at less than a full mglrket rate and n1ay a].sa
be linked to the All Items Index of Retail Prices or its replacemen
to any beneficiary; ‘

(b) make retentions to meet any taxes for which they may t?e hz:blﬁ
and pay those taxes and any other expenses of the administratio
of the Trust Fund out of capital or income;

(¢) notexcept under subclause (3)(a) or on a gisiributlon 0; ‘igec’g:f;

i [ 5 this sub-clause so a
Fund exercise their powers under : L
an immediate post-death interest an interest um;ler Inhen}.ancel‘Tax
Act 1984 s 71A or 71D or any other interest in possession for a
beneficiary. | )
If this gift is to be capped, the words in square brackets in (3)(a) should be included.
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Clauses enabling use of a Promissory note to satisfy the nj|.

(1)

4

FORM 23.7

band gift

My Trustees may require [the Discreti

rust ; : etionary Trustees] to : .
tl}e'ln in full or palilal satisfaction of [the Trust Fund] zi proc:ﬁ?s?t from_%

gcu[ of my [wi fe]/[husband]/[civil partner] to pay [the Trust Fur?(? th&
emand or 4 charge of any part of my Residue with payme | o

demanded of all or part of [the Trust Fund]. 4 e

The promise or charge may includ ateve

including o y e whatever terms my Trustees think fj¢

(a) relating to the provision of fixed or floating security;

(b)  requiring the payment of interest; and

(¢) making the sum pa i

: i yable linked to the All Ttems i
Prices or any other index. . Reia

[The Discretionary Trustees]:

(a) ’may {refrain i‘rom calling in or exercising any rights in relation tg
any sum the subject of the promise or charge for as lon th
think fit; & M

(b)

“12],1 not be liable for any loss which may occur through the exercise
Ol any power under this clause if my Trustees are unable to make
payment in full or any security given becomes inadequate.

;J_lf: _po.wers given under this clause are exercisable even though [the
1scretionary Trustees] and my Trustees are one and the same provided

that my [wife]/[husband/civi ¢ ]
iy /[ and]/[civil partner ] must not be the only trustee in

FORM 23.8

Resid ifei
ue on life interests to Spouse - power for tie irustee to

(1)

(2)

(3)

terminate within the lifetime of the spouse!

I g_cilv'e lhEE r‘csidu‘e of my estate after the payment of testamentary, funeral
an cldmimslratloq expenses to be held by [ and [ | (“my Residua
Trustees™) on the following trusts, ‘ 4

My Residuary Trustees are to hold the residuary estate on trust:

(i) Subject to claus ; : .
for IJ]Z: “l%'clause (4) below to pay the income thereof to my wife

(ii) ?n The termina[iur] of the interests at (i) above in equal shares
f?-r such of my childl_'en as survive me in equal shares provided
that if any child or children should die before me leaving children

such share as they would have inherited i
uc! under this clause s
divided equally between their children. el

[I:olﬁltliszitanding the entille_ment of my wife to the income of residue
: y csr uary Trustees (being not less than two in number or a trust
corporation) shall have power at their absolute discretion to:
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(ii)

(iii)
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At any time during the life of my wife by deed revoke all or any
part of her entitlement to the income with the effect that the capital
over which that entitlement existed shall be held upon the trusts at
clause 2(ii).

Apply for the benefit of any person absolutely or contingently
entitled thereto the whole or part of the income from any capital to
which he is or may become entitled.

Apply for the benefit of any beneficiary absolutely or contingently
entitled thereto the whole or part of the capital to which he is or
may become entitled.

See note at 23.17-23.19.

FORM 23.9

Short Term Discretionary Trusts for the benefit of spouse and

(1)

&)

“)

(5)

issue’

Igive the residue of my estate after the payment of testamentary, funeral
and administration expenses to be held by my Trustees on the following
trusts.

In this clause the following expressions shall have the following
meanings:

(i)  ‘my beneficiaries” shall mean my spouse and my issue.

(ii)  ‘The Trust Period’ shall mean the period of 125 years after my
death.

My Trustees are to hold the residuary estate on such trusts to or for the
benefit of my beneficaries as they shall by deed or deeds appoint at any
time within the period of two years after my death (but no sooner than
three months after my death)?.

Such appointment may be in any term or terms whatsoever PROVIDED
THAT:

(i)  Such appointment must cause the trust to end or the interests in
the capital of the Trust Fund to be vested within the Trust Period
and shall not permit any further appointment or appointments in
breach of this rule.

No appointment shall prejudice or affect any prior appointment or
other payment.

(i)

In default of any such appointment the residue of my estate shall be held
equally for those of my spouse and my children as survive me in equal
shares.

See note at 23.21.
An appointment made within three months will not be ‘read back’ for the purposes of the

Inheritance Tax Act 1984 5 144(1),
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mortgages secured on real or leasehold property and any inheritance
in respect of property passing under this Will or which becomes Dayatt::

because of my death on any lifetime transfer by me or payable because
of my death on property in which [ hold a beneficial interest ag joii:”r

lenant,

8. My Trustees shall hold the residue on trust for such of [my)/[ours
children as survive me in equal shares. ]

[For powers take in clauses 9, 10 and 11 of Form 28.1]

As Witness my hand this [--] day of [~=------ | 201--]. [Testator’s Signarure]

Signed by the Testator in our presence and attested by us in the presence of ¢h
Testator and of each other. )

[Signatures, Addresses and Occupation of Witnesses|

1 T‘hiis Will makes provision for the unmatried partner by way of aright of residence and a substanti
gift. Inheritance tax planning is not a concern for this couple: there will be an inheri!al:ncen .
charge_oq thf_: death of the testator and probably on the death of the surviving partner, If they wtax
to minimise inheritance tax and are able to do so they should get married/form a civil paﬂne;-sh?u
Unless the Will is made in expectation of marriage/civil partnership it will be revoked by anp.
subsequent marriage or civil partnership. If the single adult is in a long-term relationship this oin{
needs to be emphasised and it may be that the single adult wishes to put in such a clause lop
for a future marriage. See note at 4.7, “S
3 ;Il“]he que:snion of the pz:jrental responsibility of the survivor may need investigation. For example, if
€ surviving partner does not have parental responsibili i i "
St fertier Ay p al responsibility, the testator may wish to appoint them,

(3]

4 This express _giﬂ is not essential but may be seen as desirable.
5 Fur_a discussion (l)f the grant of rights of residence by Will see 11.19-11.21.
6 A gift to “our children’ has been held to refer to all children of all marriages of both spouses;

Re Zehr_[1944} 2 DLR 670; but as a matter of construction it may be limited to the children oy
the marriage, thus excluding children from a previous relationship. Legitimated, illegitimate ind
adopted children are presumed to inherit under a provision for children unless otherwise indicated
but s_u_apfchildncn will not. If the testator wishes to alter any of these presumption :‘;g:)lI‘ESS
provisions peeds to be made. See note at 20.3-20.4 and accompanying forms. It is paiicularly
important, in the context of unmarried couples (where it is possible'lhal only onéweme appears
on a child’s birth certificate), to ensure that the beneficiaries are described,ascurately, Clause
8(2) CO!.l[d be adapted to read ‘... our children [name), [name] and [name) (5 in order to avoid
uncertainty. .
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29 Second Marriages or Civil
Partnerships

29.1 Where the testator has remarried or formed a new civil partnership and
there are children of the first marriage or civil partnership specific difficulties arise.
Usually thésendifficulties come from the testator’s desire to provide for his current
spouse/civil partner (and their children) but at the same time ensuring that the
childfely from the first marriage are given their ‘fair share’ of his estate. This can
bala particularly difficult area because, while many second spouses/civil partners
wili have a good relationship with the children from the first marriage, sometimes
{nere can be terrible animosity between the children and the second spouse/civil
partner. This increases the risk of litigation if there is any slight ambiguity in the
Will. Second marriages are also a fruitful source of litigation under the Inheritance
(Provision for Family and Dependants) Act 1975 with both the children of the first
marriage and the spouse/civil partner of the second marriage often being applicants.

29.2  The draftsman should also be careful in cases of second marriages to
ascertain how the first marriage ended. A marriage which ended with the death of
the former spouse may result in the testator being entitled to an enhanced nil rate
band on his death'. This will depend upon the disposition of the estate of the former
spouse (which ought to be investigated while there is still an opportunity to do so).
Where the testator is entitled to an enhanced nil rate band adequate provision might
be made for the children of the first marriage by means of a nil rate band gift as in
Forms 27.5 or 27.8. It is, however, up to the personal representatives of the testator
to claim the enhanced nil rate band. Enlarging a nil rate band gift at the expense of
residue is contrary to the interests of the surviving second spouse and so, in such
cases, it would not be wise to appoint the second spouse as one of the executors
because of the conflict that would naturally arise.

1 See chapter 22 at 22.23-22.25 and chapter 23 at 23.9-23.13.
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29.3  Precedents

PRECEDENTS
29.3

Wills where there is a second marriage or civil partnership

Form 29.1 Will giving legacie chi j i
1 g legacies to children of first marriage and resi
or civil partner e andresidue 1o spougg
Form 29.2 Wi% giving residence to surviving spouse or civil partner with half
fesidue to spouse and half residue to children of fir i v
Prthessht o children of first marriage or ciyjl
Form 29.3 Wil_l gi\_fing right of residence to surviving spouse or civil partner with
half residue to spouse and half residue to children of first marriage
Form 29.4 Will giving. r@ght of residence and life interest in
spouse or civil partner; remainder to children

Form 29.5 Two-thirds to wife or civil partner; one-third to in-laws

residue to surviving

FORM 29.1

Will in favour of testator’s second spouse with legacies to
children of first marriage'

L, [full nam " [h e i i i
135[3qu|] -ame] of [home address] revoke all earlier Wills and declare this to be my

I. T appoint my [wife]/[husband)/[civil partner] [name] t
[execumx]/[ex_ecutor] but if my [wii’ej}/[husbinci[]/[civi]] p(;rtgzl']miz
unable or unwilling to act or dies before proving my Will I appoint-4s
my executors those of my children who survive me but it is my wisn tﬁat
not more than two of them obtain probate of my Will. \

2. Igive legacies of £5,000 to each of my? children,

_L II ]I]y [Wl[e]/ ltl.l‘}balld / c [ p pp
o 1Vl ar llICI’] d()ES "0[ suryirie )me I a oint
] C ] | [ o ass
narne )f dddress d“d name OI Iﬂ( are SS] as guaddians Of a“y 0] “ly

4. If my [wife)/[husband]/[civil SUrvi i 7
: ‘ partner] survives me* I give the rest of m
estate to [hlmj/[herj.‘lf the gift made by this clause fails I give the rest 0)}
my estate to those of my* children who survive me in equal shares,

5. Agift to any of my children shall lapse i 5 '
: : pse if he or she dies before me and
the Wills Act 1837 s 33 shall not apply to the provisions of this Will.

As Witness my hand this [--]1 day of [-------- 1 20[--]. [Testator’s Signature]

Signed by the Testator in o 3 i
ur presence and attested by us in th "t
Testator and of each other. ’ » B o

[Signatures, Addresses and Occupation of Witnesses)

1 This Will, for the less wealthy testator, makes only limited provision for the children.

5
held to refer to all children of all marriages of both spouses: Re

2 A gift to ‘our children’ has been
Zehr [1944] 2 DLR 670; but as a matter of construction it may be limited to the children of the
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marriage, thus excluding children from a previous relationship. Where the family relationships
include step-children it is more precise to refer to ‘my children and step-children’, If the testator
does not intend to include step-children or illegitimate children who might subsequently come out
of the woodwork the description should be ‘my children by my [wife]/[husband]’, although if the
testator has children by a previous relationship words will then have to be used to include them. In
such a case it might be better to name them.
Only the survivor should appoint guardians but the question of the parental responsibility of the
survivor may need investigation. For example, if the wife/husband/civil partner does not have
parental responsibility, they should be appointed as guardian. See further chapter 9.
The inclusion of a survivorship condition is now likely to be of no effect or even detrimental
where the gift is in favour of a surviving spouse because of the transferability of the nil rate band
(discussed in chapter 22 and chapter 23). However, if the survivor’s Will is not in reciprocal
terms or the surviving spouse has an enhanced nil rate band by virtue of a previous marriage there
will be some justification for including the survivorship condition. In the previous edition the
survivorship condition appears in the following terms;
‘If [she]/[he] survives me by [30 days]/[six months] I give the whole of my estate to my [wife]/
[husband]/[civil partner] absolutely’.
See footnote 2.

FORM 29.2

Will aiving residence to surviving spouse with half residue
to spiuse or civil partner and half residue to children of first

marriage or civil partnership

fill name) of [home address] revoke all earlier Wills and declare this to be my
jast Will,

l. I appoint my [wife]/[husband]/[civil partner] [name] and my children
[AB] and [CD] as my executors.

2. Tappoint as my trustees those of my executors who obtain probate of this
Will and in this Will the expression ‘my Trustees’ means (as the context
requires) those of my executors who obtained probate and the trustees
for the time being of any trust arising under this Will.

3. If I am the sole surviving parent with parental responsibility for my
children then I appoint [name] of [address] and [name] of [address] as
guardians of any of my children under eighteen'.

4. If [she]/[he] survives me by [30 days]/[six months] I give to my [wife]/
[husband]/[civil partner] the house that constitutes at my death our
matrimonial home.

5. My Trustees shall hold the rest of my estate on trust for sale with power to
postpone sale to pay executorship expenses and debts including mortgages
secured on real or leasehold property and any inheritance tax in respect of
property passing under this Will or which becomes payable because of my
death on any lifetime transfer by me or payable because of my death on
property in which I hold a beneficial interest as joint tenant.

6. My Trustees shall hold the residue (‘my residuary estate’) on the
following trusts:
(1)  As to one half of my residuary estate for my [wife]/[husband]/
[civil partner] if [she]/[he] survives me by [30 days]/[six months]
but if my [wife]/[husband] does not survive me by [30 days]/[six
months] my Trustees shall hold this half of my residuary estate
upon the trusts of subclause 6(2) of my Will;
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(2)

As to the other half of my residuary estate to those of my chilg;

[and stepchildren]? who survive me in equal shares and if g o
them dies before me his or her children shall take the share ofy of
estate which their parent would otherwise have inherited, g

7. My Trustees shall have power:

(1)

(2)

(3)

4)

to apply for the benefit of any beneficiary who is has a contingepg
mlgresl the whole or any part of the income from any capital ¢
which he may become entitled; p

duripg the whole of the period in which a beneficiary hgg
conlmgem interest to accumulate such income as is not so ap lies
and to invest that income as an addition to the capital of the sph
to which that beneficiary is entitled; 3

to pay or apply for the benefit of any beneficiary who hag a
contingent interest the whole or any part of the capital to which ke
may become entitled;

to pay any money to which a beneficiary under eighteen is entitled
to his parent or guardian for his benefit or to the beneficj

hlmsel‘f once he has attained sixteen and to rely upon the receipt
then given by the parent or guardian or the minor himself. :

8. My Trustees shall have the fi i : s _
s oo ollowing powers in addition to their
under the general law: powers

(1)

(2)

(4)

Power to invest as if they were beneficially entitled and this power
includes the right:

(a) toinvest in unsecured loans;

(b) to invest i_n other non-income producing assets including
policies of life assurance;

(¢) to purchase land anywhere in the world;
(d) to purchase an undivided share in land;

(e) to imf@;t in land for the occupation ors¢hicyment of any
beneficiary. “

Power to delegate their powers of investment and management
of trust property to an agent (including one of their number)
on such terms including terms enabling the agent to charge
remuneration, to appoint a substitute, to limit liability and to
act n circumstances giving rise to a conflict of interest as my
Trustees think fit,

Power lo appoint any person (including one of their number or
a beneficiary) to act as their nominee and to take such steps as
are necessary to vest any property in such person on such terms
mclqdmg terms enabling the agent to charge remuneration, to
appoint a substitute, to limit liability and to act in circumstances
gwing rise to a conflict of interest as my Trustees think fit,

Power to make loans of capital to a beneficiary which may be

Interest free, repayable on demand or repayable at a rate below the
market rate.
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As Witness my hand this [--] day of [-------- | 20[--].
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Power to borrow money on such terms as they think fit including
the giving of security and to use it for any purpose for which the
capital of my estate may be used.

Power without the restrictions imposed by the Administration of
Estates Act 1925 s 41:

(a) To appropriate to any beneficiary in satisfaction or partial
satisfaction of the gift to him any asset forming part of my
residuary estate and not subject to a specific gift;

(b)  To appropriate as the assets or part of the assets of any trust
created by this Will any asset forming part of my residuary
estate and not subject to a specific gift.

My Trustees shall exercise their powers of investment and carry
out their duties as trustees without regard to the statutory duty of
care and the Trustee Act 2000 s 1 shall not apply to the trusts of
my Will.

My Trustees shall be under no duty to review the acts of agents,
nominees and custodians appointed by them and the Trustee Act
2000 s 22 shall not apply to the trusts of my Will.

Section 11 of the Trusts of Land and Appointment of Trustees Act
1996 (consultation with beneficiaries) shall not apply.

In the absence of proof of dishonesty or the wilful commission
of an act known to be a breach of trust none of my [lay]* Trustees
shall be liable for any loss or bound to take proceedings against a
co-trustee for any breach of trust.

My [lay] Trustees shall be entitled to be indemnified out of the
assets of my estate against all liabilities incurred in connection
with the bona fide execution of their duties and powers.

[Testator's Signature]

Signed by the Testator in our presence and attested by us in the presence of the
Testator and of each other.

[Signatures, Addresses and Occupation of Witnesses|

1 This clause presupposes that the children of the first marriage are adults or that the former spouse
is responsible for appointing guardians etc. If it is desired that appointments should be made in
respect of the children of both marriages but that different appointments are desired in respect of
each class of child then the clause needs to be split so that one set of guardians is appointed in
respect of the children of the first marriage and another appointed in respect of children of the
second marriage. Form 9.5 is an example of such a clause.

2 See footnote 2 to Form 29.2.

3 This form deserves full powers. Presuming there are no exceptional circumstances the STEP
Standard Provisions could be incorporated in place of clauses 7 to 9. See chapter 19 for a
discussion of the most common statutory and other powers and when they might or might not be

appropriate.

4 If the limitation is intended to cover both lay and professional trustees then the words in square
brackets should be removed. However, for obvious reasons the testator usually only wishes
to restrict liability in relation to lay trustees who are much more likely to be friends or family

members,
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