20-21 General Introduction

pricing activities. These include collusion to control market price, selling products
below-cost in order to eliminate competitors or monopolize the market, offering the
same products or services at discriminatory prices, and seeking excessive profits.”’

20. In 2003, a merger control regime was introduced as part of the Interim Pro-
visions on Mergers and Acquisitions of Domestic Enterprises by Foreign Investors
(hereinafter ‘Interim M&A Rules’).*® The Provisions on Mergers and Acquisitions
of Domestic Enterprises by Foreign Investors 2006 (amended 2009) (hereinafter
‘M&A Rules’) were issued in 2006 and replaced the Interim M&A Rules.™ Before
the 2009 amendment, the M&A Rules provided a basic regulatory framework for
mergers and acquisitions of domestic enterprises by foreign investors and included
a chapter that contained four articles devoted to anti-monopoly review, under which
the Ministry of Commerce (MOFCOM) and the State Administration for Industry
and Commerce (SAIC) were jointly responsible for accepting, reviewing, and
approving mergers and acquisitions.*’

21. Nevertheless, the gradual and piecemeal competition-legislation regime
resulted in fragmented and discriminatory provisions, ill-designed procedures and
remedies, and insufficient enforcement power. For example, the AUCL prohibits
designated transactions by public utilities or any other business operators occupy-
ing statutory monopoly status, but also prohibits below-cost sales and tying arrange-
ments without considering whether dominance should be a threshold.*' The M&A
Rules only regulate mergers and acquisitions of domestic enterprises by foreign
investors and thus raises concerns of discrimination against foreign investors. As
regards sanctions and remedies, for example, the maximum administrative fine for
abusive behaviour by public utilities is only CNY 200,000, which does not provide

37. See Price Law, An. 14 (1), (2), (5) & (7). The Price Law was promulgated by the Standing Som-
mittee of the NPC on 29 Dec. 1997 and effective on | May 1998, English translation available at
<www.fdi.gov.en/pub/FDI_EN/Laws/law_en_info.jsp?docid=50956>.

38. The Interim M&A. Rules were jointly issued by the former Ministry of Foreign Trade‘ant Economic
Cooperation (MOFTEC), the State Administration of Taxation (SAT), the StafeA\inistration for
Industry and Commerce (SAIC), and the State Administration of Foreign Exciiange (SAFE) on
7 Mar. 2003 and effective on 12 Apr. 2003, English translation available at <www.fdi.gov.cn/pub/
FDI_EN/Lawsflaw_en_info.jspTdocid=51173>. The MOFTEC was subsequently reorganized to
integrate the former State Economy and Trade Commission (SETC) and renamed the Ministry of
Commerce (MOFCOM) on 25 Mar. 2003.

39. The M&A Rules were jointly issued by the MOFCOM, the SASAC, the SAT, the SAIC, the China
Securities Regulatory Commission (CSRC) and the SAFE on 8 Aug. 2006 and effective on 8 Sep.
2006, English translation available at <www.fdi.gov.co/pub/FDI_EN/Laws/law_en_info.jsp?docid
=66925>.

40. To be consistent with the AML, the M&A Rules were amended on 22 Jun. 2009 by the MOFCOM.
The 2009 amendment repealed the anti-monopoly review provisions, expressly referred the anti-
monopoly review of mergers to the AML, and transformed the M&A Rules to a pure instrument of
investment law governing takeovers of domestic enterprises by foreign companies. English trans-
lation of the amended M&A Rules is available at <www.fdi.gov.en/pub/FDI_EN/Laws/law_en_
info.jsp?docid=108906>.

41. See AUCL, Arts 6 and 23 regarding designated transactions by public utilities, Arl. 11 regarding
below-cost sales, and Art. 12 regarding tying.
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the AUCL with effective and sufficient deterrent force.** In addition, without a cen-
tralized and independent competition authority, a number of agencies and their cor-
responding local bureaus have shared enforcement powers and the situation has
caused fragmented and unaccountable enforcement activities.*!

22. Following the promulgation of the AUCL in 1993, the drafting of the AML
bill started in 1994 and the AML, envisaged as a principal pillar of Chinese com-
petition law, was placed on the legislative agendas of the Eighth, the Ninth and the
Tenth NPC. As noted by a Chinese official, the AML is perhaps the law with the
longest drafting time in China.** The legislative history of the AML had witnessed
intense debates on the necessity and suitability of the law, fighting between agen-
cies to gain enforcement powers, warnings about the potential damage the law on
the State-owned economy and foreign investment, and complaints of foreign con-
trol and anticompetitive behaviour, real or perceived, of multinational corporations
in the Chinese market. Globalization and China’s accession to the WTO have been
two of the gmain driving forces behind the enactment of the AML.** In 2004, the
MOFCORY, ‘as the agency responsible for drafting the AML, submitted a bill to the
Legislative Affairs Office of the State Council. After another two years of consid-
eratior~and consultation, the State Council submitted a bill to the Standing Com-
rttee of the Tenth NPC in June 2006. The bill was then reviewed and revised three
urfies in June 2006, June 2007, and August 2007. The AML was finally enacted on
30 August 2007 at the Twenty-Ninth Session of the Standing Committee of the
Tenth NPC and became effective on | August 2008.

23. Similar to other major competition law regimes, the AML covers three main
areas: anticompetitive agreements, abuse of dominance and merger control. The
AML also covers a fourth area, which is the abuse of administrative powers to
eliminate or restrict competition, widely referred to as ‘administrative monopoly’.
Most AML provisions broadly conform to international norms and are comparable
to competition laws in the European Union (EU), the US and elsewhere, although
some of the provisions have notable Chinese characteristics. Focusing on business
operators’ competitive behaviour in the marketplace and based on the rationale that
competition delivers lower prices, better quality and more choices, the AML is
expected to improve consumer and social welfare in China. Furthermore, the AML
affects government agencies at all levels through the prohibition of administrative
monopoly. Therefore, as a milestone in China’s legal history, the promulgation of
the AML reflects the immense success of three decades of economic and political

42. AUCL, Art. 23,

43. Bruce M. Owen, Su Sun & Wentong Zheng, China's Competition Policy Reforms: The Anti-
Monopoly Law and Beyond, 75 Antitrust L. J. 233-236 (2008).

44. Wu Zhenguo, Perspectives on the Chinese Anti-Monopoly Law, T5 Antitrust L. 1. 76 (2008).

45. For comments on how globalization and the World Trade Organization accession have driven Chi-
na's competition law development, see David Gerber, Global Competition: Law, Markets, and Glo-
balization, 223-227 (Oxford: Oxford University Press, 2010).
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31-31 Part I, Ch. 1, Sources of Antitrust Law

(6) Criminal Law 1997 (amended 1999, 2001, 2002, 20035, 2006, 2009, and 2011)
(hereinafter ‘Criminal Law’).*®

(7) Foreign Trade Law 1994 (amended 2004) (hereinafter ‘Foreign Trade
Law;)-ﬁg

(8) Patent Law 1984 (amended 1992, 2000, and 2008) (hereinafter ‘Patent
[‘a‘v!).ﬁl]

(9) Regulations on the Administration of Technology Import and Export 2001
(hereinafter “Technology Import and Export Regulations’).*!

(10) Administrative Measures on Fair Trading between Retailers and Suppliers

(

2006 (hereinafter ‘Retailers and Suppliers Measures’);** and
11) Provisions on the Prohibition of Regional Blockades in Market Economy
Activities 2001 (hereinafter ‘Provisions on Regional Blockades’).**

31. The sector-specific legislation that contains competition-related provisions

primarily include:

(1

58.

59.

. See Patent Law, Ant. 48. The Patent Law was promulgated by the Standing Co

) Postal Law 1986 (amended 2009 and 2012) (hereinafter ‘Postal Law’).**

on 1 Jan. 2005, official Chinese text available at <http://law. chinalawinfo. com/newlaw2002/SLC/
slc. asp?db=chl&gid=56393>, English translation available by subscription at <www.lawinfochina.
con>,
See Criminal Law, Art. 223 on the bid rigging offence. The Criminal Law was promulgated by the
NPC on 4 Mar. 1997, eftective on 1 Oct. 1997 and amended in 1999, 2001 (twice), 2002, 2003, 2006,
2009 and 2011, English translation available at <www.npc.gov. c:denglmhnpcﬂawﬂﬂﬂ?-lﬂ!y
content_1384075.htm>. English translation of the Amendments 1, 11, 111, VI, V, and VI of the Cri
nal Law is available at <www.npc.gov.enfenglishnpe/Law/Frameset-page6.himl>, Engli
translation of the Amendments VII and VIII of the Criminal Law is available by subscri
<www.lawinfochina.com>. .
See Foreign Trade Law, Arts 30, 32-33. The Foreign Trade Law was promulgated b anding
Committee of the NPC on 12 May 1994, effective on | Jul. 1994 and amended i English
translation available at <www.fdi.gov.cn!puNFDI_ENfuwsﬂaw_en_info.jsp?ﬁw.

ittee of the NPC
on 12 Mar. 1984, effective on 1 Apr. 1985 and amended in 1992, 2000 and 2008, English translation
available at <www.fdi.gov.cn/pub/FDI_EN/Laws/law_en_infojsp?docid=125096>.

61. See Technology Import and Export Regulations, Art. 29. The Technology Import and Export Regu-

62.

63.

lations were promulgated by the State Council on 30 Oct. 2001 and effective on 1 Jan. 2002, English
translation available at <www.wipo.int/clea/docs_new/pdffenfcnicn125en.pdf>.

See Retailers and Suppliers Measures, Arts 4, 7 and 18. The Retailers and Suppliers Measures were
promulgated by the MOFCOM, the NDRC, the Ministry of Public Security, the SAT and the SAIC
on 12 Oct. 2006 and effective on 15 Nowv. 2006, English translation available at <www.fdi.gov.cn/
pub/FDI_EN/Laws/law_en_info.jsp?docid=74959>.

The Measures on Regional Blockades were promulgated by the State Council on 21 Apr. 2001 and
effective on the same day, official Chinese text of the Provisions on Regional Blockades available at
<www.gov.cn/gongbao/content/2001/content_60843.htm>, English translation available by sub-
scription at <www.lawinfochina.com>.

- See the Postal Law, Arts 4 and 18. The Postal Law was promulgated by the Standing Committee of

the NPC on 2 Dec. 1986, effective on | Jan. 1987 and amended in 2009 and 2012, English trans-
lation available by subscription at <www.lawinfochina.com>,
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(2) Commercial Banking Law 1995 (amended 2003) (hereinafter “Commercial

Banking Law").%

(3) Telecommunications Regulations 2000 (hereinafter ‘Telecom Regulations’).*
(4) Insurance Law 1995 (amended 2002 and 2009) (hereinafter ‘Insurance Law’).”’
(5) Regulations of International Ocean Shipping 2001 (amended 2013) (hereinafter

‘International Shipping Regulations”).®

(6) Regulation on the Administration of Domestic Water Transport 2012 (hereinaf-

§2.

ter ‘Domestic Shipping Regulations’).*”

INTERNATIONAL SOURCES

32. To date, China has not reached any multilateral or bilateral cooperation

agreements in relation to competition law. Thus, international sources of competi-
tion law cum:ntly do not exist in China. However, China’s accession to WTO in
December 2()01 is relevant in this context. It is noted that competition law could

's willingness to take its WTO obligations to reduce trade barriers

and sup ket principles, although WTO membership does not create an obli-
gation mbers to enact a competition law.” The drafting of the AML had been
acc ed after China became the 143rd member of the WTO and China’s legis-

oted that the enactment of a WTO-consistent AML would be necessary for
fa to implement its WTO commitments.”"

33. In the soft law area, China is not yet a member of the International Com-

petition Network (ICN). It should be noted that China has been increasingly

65

67.

68.

69.

70.

T1.

. See Commercial Banking Law, Art. 9. The Commercial Banking Law was promulgated by the

Standing Committee of the NPC on 10 May 1995, effective on 1 Jul. 1995 and amended in 2003,
English translation available at <www.npc.gov.en/englishnpe/Law/2007-12/12fcontent_1383716.
him>.

. See Telecom Regulations, Arts 4, 7, 8, 12, 17-22, 31, 41-42 and further discussion at para. 61 below.

The Telecom Regulations were promulgated by the State Council on 25 Sep. 2000 and effective on
the same day, English translation available at <www.fdi.gov.cn/pub/FDI_EN/Laws/law_en_info.jsp?
docid=87900>.

See Insurance Law, Arts 67 and 115. The Insurance Law was promulgated by the Standing Com-
mittee of the NPC on 30 Jun. 1995, effective on 1 Oct. 1995 and amended in 2002 and 2009, official
Chinese text available at <www.gov.cn/fifg/2009-02/28/content_1246444 htme>, English translation
available by subscription at <www_lawinfochina.coms>.

See International Shipping Regulations, Arts 3, 27(1), (3), (4), 35-41. The International Shipping
Regulations were promulgated by the State Council on 11 Dec. 2001, effective on 1 Jan. 2002, and
amended in 18 Jul. 2013, English translation available by subscription at <www.lawinfochina.com>.
See Domestic Shipping Regulations, Art. 3. The Domestic Shipping Regulations were promulgated
by the State Council on 13 Oct. 2012 and effective on 1 Jan. 2013, English translation available by
subscription at <www.lawinfochina.com>.

David Gerber, Global Competition: Law, Market, and Globalization, 226-227 (Oxford: Oxford Uni-
versity Press, 2010).

See ‘Spokesperson Zeng Jianhui Answers Questions at the First Press Conference of the 5th Session
of the 9th NPC’, Chinese version of the script available al <http://fnews. eastday.com/epublish/gh/
paper200/ 1/class020000001/hwz612380.htm>, 4 Mar. 2002. Legal documents of China's accession
to the WTO (in Chinese and English) are available at <www.mofcom.gov.cn/aarticle/zhongyts/ar/
200207/20020700032358. html>.
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44-46 Part 1, Ch. 1, Sources of Antitrust Law

(2) NDRC Provisions on the Prohibition of Below-Cost Dumping Conduct 1999.'™

(3) SAIC Provisions on the Prohibition of Restrictive Conduct of Public Utilities
1993 (hereinafter ‘Provisions on Public Utilities™)."™

(4) SAIC Interim Provisions on the Prohibition of Bid Rigging 1998."™

(5) Implementing Regulations of the Bidding Law (hereinafter ‘Bidding Law Imple-
menting Regulations”).'™

I. Guidelines

44. To provide administrative guidance to interested parties, the AMC has issued
the Guidelines on the Definition of the Relevant Market 2009 (hereinafter ‘Market
Definition Guidelines’).'""” The contents of the Market Definition Guidelines are
outlined in paragraphs 118-126 below.

45. In addition to the Market Definition Guidelines, the AMC has entrusted the
SAIC to draft the Guidelines on Anti-Monopoly Enforcement in Relation to Intel-
lectual Property Rights (the 5th draft) (hereinafter “Draft Intellectual Property
Guidelines’). The SAIC has invited comments from a small circle of experts and
has further revised the Draft Intellectual Property Guidelines, which to date have
not been made publicly available.'™

46. In the merger control area, the MOFCOM issued a series of guidance in
January 2009 that provided details on the information a notifying party is required
to submit and clarified key procedural issues regarding how the MOFCOM will
conduct merger control reviews under the AML, including:

103. The Provisions on the Prohibition of Below-Cost Dumping Conduct 1999 were promulgated by itle
former National Development and Planning Commission on 3 Aug. 1999 and effective on the\same
day, official Chinese text available at <www.ndrc.gov.cn/zefb/zefbl/zefbi2003pra/i2GES0T07 _
27844 htme>,

104, The Provisions on Public Utilities were promulgated by the SAIC on 24 Dec. 1993,and effective
on the same day, official Chinese text available at <www.saic.gov.cn/fdydtud)zcfg 200705/
120070523_57730.html>, English translation available by subscription W &www.lawinfochina.
come>.

105. The Interim Provisions on the Prohibition of Bid Rigging 1998 were promulgated by the SAIC on
6 Jan. 1998 and effective on the same day, official Chinese text available at <www.saic.gov.cn/
Adyfbzdjz/zcfg200705/20070523_58208 html>.

106. The Bidding Law Implementing Regulations were promulgated by the State Council on 20 Dec.
2011 effective on 1 Feb. 2012, English translation available by subscription at<www.lawinfo
china.com>. The Bidding Law Implementing Regulations at Arts 39, 40 and 41 detail the situations
where collusion between bidders and between bid-inviters and bidders is deemed as bid rigging.
See discussion on the Bidding Law Implementing Regulation at para. 247 below.

107. The Market Definition Guidelines were issued by the AMC on 24 May 2009, official Chinese text
available at <http://idj. mofeom.gov.cnfaarticle/ji/200907/20090706384 131 .htmi>, English transla-
tion available by subscription at <www.lawinfochina.com>.

108. Wang Xianlin, On the Enforcement of China’s Antimenopoly Law in the Field of Intellectual Prop-
erty (in Chinese), 17 J. of Shanghai Jiaotong U. (Philosophy and Social Sciences) 13, 22 (2009);
SAIC Competition Enforcement Bureau, Early Efforts on the Regulation of Abuse of IPRs 10 Elimi-
nate or Restrici Competition (in Chinese), Biweekly of Administration for Industry & Com. 33-35
(2013). A copy of the Draft Intellectual Property Guidelines is on file with the authors.
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(1) Guidance for Notification of Concentrations of Undertakings 2009.'"

(2) Guidance for Notification Documents and Materials for Concentrations of
Undertakings 2009 (hereinafter ‘Information Requirement Guidance’), includ-
ing a sample Notification Form and a flowchart outlining the merger control
review process of the MOFCOM.""

(3) Working Guidance on Anti-Monopoly Review of Concentrations of Undertak-
ings 2009 (amended 2010).""

47. On 6 June 2012, the MOFCOM issued a revised sample Notification Form
(hereinafter ‘Notification Form 2012") and instructions for completing the form pur-
suant to the AML and the relevant AML implementing regulations. The Notification
Form 2012, replacing the previous sample form that had been used since January
2009 following the issue of the Information Requirement Guidance, should be used
for notifications of mergers and acquisitions on or after 7 July 2012. The Informa-
tion Requirement Guidance continues to be effective. If there are conflicts between
the Inforifiation Requirement Guidance and the Notification Form 2012 together
with thé\alcompanying instructions, the latter should prevail.'"*

&4, SOURCES" RELATION AND HIERARCHY

48. The AML overlaps with some competition-related provisions in other legis-
lation such as the AUCL and the Price Law. In addition, sectors such as telecom-
munications and banking are subject both to sector-specific legislation and the
AML. The AML does not explicitly repeal competition-related provisions existing
in other laws and regulations and, therefore, co-exists with many pertinent provi-
sions in other legislation. It should be noted that the M&A Rules were amended in
2009 to be consistent with the AML, and the SAIC is responsible for drafting the
amendments of the AUCL to align the AUCL with the AML.

49. Based on the hierarchy of laws pursuant to the Legislation Law, in the case
of contradictions, laws prevail over regulations and new laws prevail over old
laws.""® Therefore, in case of conflict, the AML, as the more recent general legis-
lation, should take precedence over previous general laws and regulations. To the
extent that they do not contradict the AML, prior legislation also applies.

109. The Guidance for Notification of Concentrations of Undertakings was issued by the MOFCOM in
January 2009, official Chinese text available at <hitp://fidj. mofcom.gov.cn/aarticle/xgxz/200901/
20090105993824 himl>, English translation available by subscription at<www.lawinfochina.
com:>.

110. The Information Requirement Guidance was issued by the MOFCOM in January 2009, official Chi-
nese fext available at <hutp://Mdj.mofcom.gov.cn/aarticle/xgxz/200901/20090105993841 himl>,
English translation available by subscription at<www.lawinfochina.com:.

111. The Working Guidance was issued by the MOFCOM in January 2009 and revised in March 2010,
official Chinese text available at <http:/fidj.mofcom.gov.cn/aarticle/xgxz/200902/2009020603
4057.html>.

112. The revised sample MNotification Form and instructions were issued by the MOFCOM on 6 Jun.
2012 and effective on 7 Jul. 2012, official Chinese text available at <http://fidj. mofcom.gov.cn/
article/zefb/201206/201 20608 1 66903.shtml>.

113. See Legislation Law, Arts 79 & 83.



6466 Part I, Ch. 2, Scope of Application

insurance regulatory body under the State Council (i.e., the China Insurance Regu-
latory Commission) is required, when examining an application for the establish-
ment of an insurance company, to consider the needs of development of the
insurance sector and fair competition.'**

64. Shipping. The Domestic Shipping Regulations stipulate that the State shall
encourage and protect fair competition of the water transport market and prohibit
monopoly and unfair competition.'** Moreover, the International Shipping Regula-
tions prohibit the use of advantageous positions by international shipping service
providers to impose prejudicial pricing or other restrictive conditions to harm trans-
action counterparties.'** The Implementation Rules of the International Shipping
Regulations prohibit international shippers or their agents, warchouse storage ser-
vice providers for international shipping, and international shipping containers and
storage providers from providing services at abnormal and unreasonable rates and
thus impeding fair competition as well as abusing advantageous positions to restrict
the right of the transaction counterparties to freely select providers of ancillary ser-
vices to international shipping, and from using their dominant positions in the rel-
evant industries to entice parties to enter the transaction and thus harming
competition in the industry.'*

65. The prospect of convergence and harmonization between the AML and the
sector-specific laws and regulations is questionable because the issue of which law
or regulation will prevail in event of conflict has not yet been resolved. Thus, con-
ﬂi:c::s 111‘1'# statutory hierarchy may happen in practice and may cause legal uncer-
tainty.

§3. STATE-OWNED ENTERPRISES AND PUBLIC UTILITIES

66. Since the beginning of China’s economic reforms in 1978 and espedially
since 1997, China has privatized a large number of State-owned Enterprises (SOEs)
but SOEs remain significant in public utilities, including telecommunicatiéng, ‘post,
walter, energy, and railroads, as well as other sectors such as banking atd\aviation.
It has been noted that the most dominant SOEs in China are those in'the public

144. Ibid., Art. 67.

145. Domestic Shipping Regulations, Art. 3.

146. International Shipping Regulations, Art. 27(3).

147. See Implementation Rules of the International Shipping Regulations (promulgated by the Ministry
of Transport in 2003 and amended in 2013), Art. 37, English translation available by subscription
at <www.lawinfochina.com>.

148. See a discussion on sources’ relation and hierarchy at paras 48-50 above. For a detail analysis on
the relationship between the AML and the regulated industries and statutory monopoly, see Yong
Huang, Pursuing the Second Best: The History, Momentum, and Remaining Issues of China's Anti-
Maonopoly Law, 75 Antitrust L. 1. 126—128 (2008).
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utilities and other strategic sectors that remain under the close supervision and tight
control of the government.'*

67. As a piece of economy-wide legislation, the AML, by providing a broad
definition of undertaking, in principle applies to all undertakings irrespective of
their ownership or sector. However, Article 7 of the AML provides that the State
shall protect the legitimate operating activities of industries dominated by the State-
owned economy that are vital to the Chinese national economy or national security
or both."” The legislative language of Article 7 is vague. This article has led some
to believe that, with respect to the operation of the AML, special treatment will be
given to large SOEs that operate effectively as monopolies in industries such as tele-
communications and energy."”"'

68. It is noleworthy that Article 7 is in fact consistent with the Constitution,
which provides that ‘the state-owned economy, that is, the socialist economy under
the ownership/ef the whole people, is the leading force in the national economy. The
State ensusis,_the strength and development of the state-owned economy’.'™ In
additionstie’ AML provides that ‘the State formulates and implements competition

rules comipatible with the socialist economy, improves macro regulation and con-
trof-~amd strengthens a unified, open, competitive and orderly market system’.'>?

69. Merger review as an example. Currently many of China’s largest companies
are SOEs whose merger and acquisition transactions are likely to qualify for merger
review under the AML. Although Article 7 of the AML may be read to allow spe-
cial treatment to SOEs operating in key industrial sectors, the MOFCOM has indi-
cated that this will not be the case with respect to the AML merger control
regime.'** However, whether or not these SOEs will actually be subject to the AML
merger control regime is doubtful, as some SOEs appear to be reluctant to comply

149. Eleanor Fox, An Anti-Monopoly Law for China — Scaling the Walls of Government Restraings, Anti-
trust L. J. 173 (2008).

150. Article 7 of the AML states: Undertakings in industries controlled by the state-owned economy and
relied upon by national economy and national security, as well as industries that conduct exclusive
and monopolistic sales in accordance with law shall be protected by the state to conduct their legiti-
mate business activities. The state shall implement supervision, adjustment and control of business
operations and pricing activities of these undertakings in accordance with law, and safeguard legiti-
mate interests of consumers and promote technological progress. The undertakings mentioned in
the preceding paragraph shall conduct their business in accordance with law in an honest and trust-
worthy manner, impose strict self-discipline, and accept supervision from the public. These under-
takings shall not harm the interests of consumers by taking advantage of their controlling or
exclusive position.

151. Bruce M Owen, Su Sun & Wentong Zheng, China’s Competition Policy Reforms: The Anti-
Manopoly Law and Beyond, 75 Antitrust L. J. 231, 244-247 (2008).

152. Constitution, Art. 7.

153. AML, Ari. 4.

154, People’s Daily, Four Main Points of the Anti-Monopoly Law: An Interview with Shang Ming (in
Chinese), <http://news. xinhuanet. com/politics/2007-08/31/content_6635548. htm>, 31 Aug.
2007.
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Penalties for infringement include orders 1o cease the conduct, coqﬁscalions of iI_Je-
gal gains and fines of between 1%—10% of annual turnover in the preceding
accounting year.'® In addition, offenders are liable for damages to those injured by
the abusive behaviour.'® Unsatisfied parties may apply for administrative reconsid-
eration of decisions made by the AMEAs, and then bring administrative litigation
to challenge the result of the administrative reconsideration. Parties are also allowed
to bring administrative litigation without seeking administrative reconsideration in
the first instance.'®

87. Prohibition of dominant undertakings’ abusive behaviour by other laws and
regulations. The AUCL prohibits public utilities and other undertakings with statu-
tory monopolies from forcing others to buy goods from designated business opera-
lors so as to exclude other operators from fair competition.'*® An infringing
undertaking will be ordered to make a rectification and may be imposed a fine
between CNY 50,000 and CNY 200,000.'%

88. In addition, the Retailers and Suppliers Measures provide that retailers with
an advantageous position are prohibited from: (1) refusing to accept goods from
suppliers (unless due to the suppliers’ fault or as otherwise agreed) after signing
contracts with those suppliers; (2) demanding that suppliers take losses from dam-
aged goods without prior agreement; (3) taking suppliers” goods from the shelves
without prior agreement (unless as required by relevant laws, regulations or admin-
istrative orders); (4) forcing suppliers to participate in sales rebate programmes
unconditionally or, having previously set a certain sales target as the condition of a
sales rebate, forcing suppliers give sales rebates even if those sales targets have not
been met; and (5) forcing suppliers to purchase designated goods or designated ser-
vices.'™ The Retailers and Suppliers Measures do not clarify what would constitute
an advantageous position. Thus, it remains to be seen how the Retailers and Sup-
pliers Measures will interact with the AML.

89. Prohibition of abusive behaviour regardless of the presence of a dowminant
position by other laws and regulations. Except for the prohibitions on<designated
transactions by public utilities and statutory monopolists and on ¥disinistrative
monopoly, the AUCL prohibitions on two other types of abusive cénaduct apply to
undertakings in general, without attempting to draw a distinction between dominant
and non-dominant undertakings. These include below-cost sales (with a few excep-
tions) for the purpose of forcing out competitors, and tying or imposing other unrea-
sonable conditions against the purchaser’s wishes.'® The AUCL does not provide
for administrative liabilities for below-cost sales and tying or imposing other

183. Ibid., Ar. 47.

184. Ibid., Ani. 50.

185. Ibid., Ant. 53, para. 1.

186. AUCL, An. 6.

187. Ibid., Art. 23,

188. Retailers and Suppliers Measures, Art. 6.
189. AUCL, Aris 11 & 12.
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unreasonable conditions. However, infringing undertakings are liable to injured par-
ties for civil liabilities.'*”

90. The Price Law prohibits the sale of goods at a price below-cost to drive com-
petitors out of the market or to monopolize the market, price discrimination, and
obtaining excessive profits in violation of the laws and regulations, and these pro-
hibitions apply regardless of the existence of dominance.'®’ An infringing undertak-
ing will be ordered to rectify the conduct and be confiscated of the illegal gains, and
it may also be subject to a fine of less than five times the illegal gains. Warnings
will be given and fines may be imposed if there are no illegal gains. Where the cir-
cumstances are serious, the infringing undertaking will be ordered to suspend busi-
ness operations or have its business license revoked. !

§3. CONCENTRATIONS

91. Fat AML merger control rules and the relevant implementing regulations set
out the Farisdictional, procedural and substantive rules on notifiable lransactions
ungicg dhe AML. This introduced a new merger control regime and replaced the
inerger control regime under the M&A Rules.'”® Whereas the M&A Rules applied
valy to foreign companies, the AML merger control regime applies equally to
domestic Chinese companies and foreign companies. This section reviews the basic
AML merger control rules, and the relevant implementing regulations are discussed
in later chapters.

92. The AML provides that, as a basic principle, ‘undertakings may implement
concentrations in accordance with the law through fair competition and voluntary
combination to expand business scope and enhance market competitiveness’.'™ The
main provisions of the merger control regime are set out in Chapter IV of the
AML.'” A concentration of undertakings is defined as: (1) a merger of undertak-
ings; (2) an acquisition of control of another undertaking through the purchase of
shares or assets; or (3) an acquisition of control of another undertaking, or of the
ability to exercise decisive influence on another undertaking, through contract or
other means. '

93. The AML does not define the terms acquisition of control and decisive
influence, nor does it specify any notification thresholds.'®” An earlier draft of the

190. [fhid., Ant. 20.

191. Price Law, Art. 14 (2), (5) & (7).

192, Ibid., Art. 40.

193. See para. 20 above for the development of China's merger control regime and paras 4147 above
for the relevant AML implementing regulations in relation to merger control.

194, AML, Art. 5.

195. Ibid.. Arts 20-31,

196. Ihid., Ar. 20.

197. The Notification Thresholds Rules prescribe the relevant thresholds. See discussion at para. 406
below.
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119. The role of the market definition.™® The Market Definition Guidelines pro-
vide that defining the relevant market is a starting point for analysing competitive
behaviour and is an important step in AML enforcement. The Market Definition
Guidelines recognize that all competitive activities occur within specific market
boundaries and that the market definition exercise is for the purpose of identifying
the scope of the market in which undertakings compete against each other. Market
definition has a significant impact on important issues such as identifying competi-
tors and potential competitors, assessing the market share of the undertakings and
market concentration levels, as well as determining the market positions of the
undertakings.

120. The relevant product and geographic market. According to the Market
Definition Guidelines, the relevant product market and the relevant geographic mar-
ket should be defined for the purpose of AML enforcement.”*! A ‘relevant product
market’ refers to a market that comprises a group or type of products considered to
be close substitutes for each other on the demand side due to factors such as prod-
uct characteristics, intended use, and price. As such products demonstrate a sirong
competitive relationship with each other, they may be deemed as the product scope
within which the undertakings compete against each other.*® A ‘relevant geo-
graphic market” refers to the geographic scope within which the demand side
obtains relatively close substitutes. Because such geographic regions demonstrate a
strong competitive relationship, they may be deemed as the geographic scope within
which undertakings compete against each other.”*

121. The Market Definition Guidelines also emphasize that the temporal aspect
of the relevant market should be considered if the products are clearly characterized
by features such as the production cycle, expiration period, seasonality, prevalence
and fashion, and the protection period of intellectual property rights.>** In addition.
the Market Definition Guidelines provide that the definition of the relevant techrini
ogy market may be necessary and factors such as intellectual property righis-atid
innovation will be considered in cases involving technology transfer and Jitensing
agreements.™”

122. Fundamental basis for defining the relevant market: analysis' of substitut-
ability. The Market Definition Guidelines provide that the size of the relevant mar-
ket is largely dependent on the extent of substitutability between products or
geographic regions. In market competition, the existence of products considered to
be close substitutes or the geographic regions where such products can be offered
are the immediate and effective competitive constraints on an undertaking’s behav-
iour. Thus, defining the relevant market mainly involves demand-side substitution
analysis. Supply-side substitution may also be considered if the competitive

230. Market Definition Guidelines, Art, 2.

231. Market Definition Guidelines, Art. 3, para. 1.
232. Ibid., Art. 3, para. 2.

233, Ibid., Art. 3, para. 3.

234. Market Definition Guidelines, Art. 3, para. 4.
235. Ibid., Art. 3, para. 5.
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constraints on an undertaking's behaviour arising from the supply side are similar
to those competitive constraints on the demand side.*®

123. Demand-side substitution refers to the determination of substitutability
among different products based on factors such as demand-side requirements for
functionality, quality recognition and price acceptance, and accessibility of prod-
ucts.”” Supply-side substitution refers to the assessment of the extent of substitut-
ability among different products from the perspective of the supply side, by taking
into account factors such as the investment required by other undertakings to con-
vert production facilities, risk factors and time required to enter into the target mar-

ket.>®

124. Methodologies for defining the relevant market. The Market Definition
Guidelines emphasize that there is more than one method to define the relevant mar-
ket. In addition to a substitution analysis from the demand side and the supply side,
the ‘hypothetital monopolist test” may apply where the market scope is unclear or
difficult to-define. The Market Definition Guidelines also encourage the use of eco-
nomic adayysis based on objective and accurate data and emphasize that whatever
methads,dre used to define the relevant market, the basic attributes of the products,
thatissneeting consumers’ needs, should always be the focus and serve as the basis
{oadjust any obvious deviations that arise during the definition of the relevant mar-
fee.

125. The Market Definition Guidelines list a series of illustrative factors to be
considered when defining the relevant product market and the relevant geographic
market, based on analysing demand-side substitution and supply-side substitution.
These factors include evidence of switching between products or services, product
characteristics, intended use, price differences, sales channels, transport costs,
regional trade barriers of the products as well as consumer preference and depen-
dence on the products.**

126. The SSNIP test. The Market Definition Guidelines adopt the hypothetical
monopolist test, that is the ‘Small but Significant and Non-transitory Increase in
Price’ test (hereinafter “SSNIP test’), to determine the relevant market. This reflects
that the AMC has adopted a more economic approach to market definition. The
Market Definition Guidelines provide detailed steps for applying the SSNIP test and
recognize that practical problems may arise from using the SSNIP test, including
the ‘cellophane fallacy” and the oft-forgotten impact of differences between con-
sumer groups and geographic regions.”®' For example, with respect to the cello-
phane fallacy, the Market Definition Guidelines state that, in principle, when
applying the SSNIP test, the benchmark price should be the prevailing price in a

236. Market Definition Guidelines, Art. 4.
237. Market Definition Guidelines, Art. 5.
238. Ibid., Art. 6.

239. Market Definition Guidelines, Art. 7.
240. Market Definition Guidelines, Ans 8-9.
241, Market Definition Guidelines, Aris 10-11.
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Chapter 5. Consequences of Violations and Enforcement
§1. ADMINISTRATIVE ENFORCEMENT

I. The Antitrust Authorities

A. Formation, Composition

I145. Pursuant to the AML, the AMC was established in 2008 as a consultative
and coordinating organ and the MOFCOM, the SAIC and the NDRC, all of which
are AMEAs, were designated with powers to enforce the AML.??

146. The AMC. The AMC is a consultative and coordinating organization and its
authorities and responsibilities include: (1) formulating competition policy; (2)
organizing the investigation and assessment of the overall competition conditions
and generating evaluation reports; (3) formulating and publishing anti-monopoly
guidelines; (4) coordinating the enforcement work by the AMEAs; and, (5) other
responsibilities as stipulated by the State Council.*™

147. The day-to-day work of the AMC has been assigned to the MOFCOM.
Until March 2013, the AMC had been chaired by China’s former Vice Premier
Wang Qishan. Tt had four vice chairmen (the heads of the MOFCOM, the NDRC,
the SAIC and a deputy secretary-general of the State Council) and consists of four-
teen commissioners (the incumbent deputy heads of fourteen ministries and insti-
tutions under the State Council). These ministries and institutions include: (1) the
NDRC:; (2) the SAIC; (3) the MOFCOM; (4) the SASAC; (5) the MIIT: (6) the Min-
istry of Transport; (7) the Ministry of Finance; (8) the Ministry of Supervision; (9)
the State Intellectual Property Office (SIPO); (10) the CBRC; (11) the CSRC; (12}
the CIRC:; (13) the State Electricity Regulatory Commission (SERC); and (142 the
Legislative Affairs Office of the State Council.”” The First Session of the 12t NPC
in March 2013 approved the Plan of Reform and Transformation of Fusctions of
the Institutions under the State Council.*”* New heads of the relevant reinistries and
commissions were announced following the annual session of the WPC. However,
whether and how the composition of the AMC will be updated is unknown by end
of September 2013.

272. AML, Arts 9-10; See the Reform Plan of the Institutions under the State Council, approved at the
First Session of the 11th NPC in March 2008 and the Circular Concerning Organizational Struc-
ture of the State Council (Guo Fa [2008] No. 11).

273. AML, An. 9.

274. See the Circular of the General Office of the State Council on the Main Responsibilities and Com-
missioner Appointment of the Anti-Monopoly Commission (Guo Ban Fa [2008] No. 104).

275. See the Plan of Reform and Transformation of Functions of the Institutions under the State Coun-
cil, issued by the State Council on 10 Mar. 2013, official Chinese text available at <hitp://
www.gov.cn/20131h/content_2354443 htm>, English translation available by subscription at
<www.lawinfochina.com>.
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148. The NDRC. The NDRC is one of China’s three AMEAs and is responsible

for price-related infringements of the AML in the areas of restrictive agreements,

abuse of dominance, and administrative monopoly. The responsible unit within the
NDRC is the Price Supervision and Anti-Monopoly Bureau, which also has other
regulatory roles pursuant to the Price Law. There are nine divisions under the Pﬁqe
Supervision and Anti-Monopoly Bureau, including: (1) the Comprehensive Divi-
sion; (2) the Legislative Affairs Division; (3) the Supervision and Guidance Divi-
sion; (4) the Price Investigation Division; (5) the Fee Investigation Division; (6) the
Market Price Supervision Division; (7) the Anti-Price Monopoly Investigation Divi-
sion I; (8) the Anti-Price Monopoly Investigation Division 1I; and (9) the Compe-
tition Policy and International Cooperation Division. The Anti-Price Monopoly
Investigation Division I, the Anti-Price Monopoly Investigation Division II, and the
Competition Policy and International Cooperation Division are the working units
responﬁsibie for the NDRC's role in AML enforcement and international coopera-
tion.””

149, ThaSAIC. The SAIC is one of China's three AMEAs and is responsible for
non-pricg Telated infringements of the AML in the areas of restrictive agreements,
abuse-ef dominance, and administrative monopoly. The responsible unit within the
SAJICNs the Anti-Monopoly and Anti-Unfair Competition Enforcement Burcau
Weveinafter ‘Competition Enforcement Bureau’). The Competition Enforcement
Bureau has five divisions, including: (1) the Comprehensive Division; (2) the Anti-
Monopoly Enforcement Division; (3) the Anti-Monopoly Legislative Affairs Divi-
sion; (4) the Anti-Unfair Competition Division; and (5) the Case Supervision and
Coordination Division. The Anti-Monopoly Enforcement Division and the Anti-
Monopoly Legislative Affairs Division are the working units responsible for the
SAIC’s role in AML enforcement.>””

150. The MOFCOM. The MOFCOM is one of China’s three AMEAs and is
solely responsible for enforcing the merger control regime under the AML and coor-
dinating the work of the AMC.*™ The responsible unit within the MOFCOM is the
Anti-Monopoly Bureau, which has seven divisions. including: (1) the General
Office; (2) the Competition Policy Division; (3) the Consultation Division: (4) the
Legislative Affairs Division; (5) the Economy Division; (6) the Supervision and
Enforcement Division; and (7) the AMC Coordination Division.””

276. See Main Functions of the NDRC Price Supervision and Anti-Monopoly Bureau (in Chinese) at
<http:/fjjs.ndre.gov.cnfjgse/defanlthtmi>.

277. See Composition of the SAIC Competition Enforcement Bureau (in Chinese) at <www.saic.gov.cn/
Ndybzdjzjgsa>.

278. The MOFCOM and the SAIC were jointly responsible for merger review pursuant to the M&A
Rules. The SAIC ceased to be responsible for merger review after the AML took effect in 2008 and
the subsequently amendment of the M&A Rules in 2009.

279. See Composition of the MOFCOM Anti-Monopoly Bureau (in Chinese) at <hitp://fidj.mofcom.
gov.cn/article/gywm/200811/2008 1105868495 shtml>.
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178. In cases where industry associations organize undertakings to reach

monopoly agreements aj}d the circumstances are serious, the industry associations

concerned may be deregistered by the competent registration authorities.™®

}.?9. Penalties for implementing anticompetitive concentrations: cease-and-
._des::r: orders and other remedies. For implementing anticompetitive concentrations
in violation of the AML merger control rules, apart from imposing fines, the MOF-
COM may order that the undertaking in question cease the implementation of the
concentration, dispose of the shares or assets, transfer the business within a given

time limit or to take other necessary measures to restore the market to its state prior
to the concentration.>”’

I 8(?. Penalties for administrative monopoly: correction orders and disciplinary
sanctions. Une_jer the AML, the superior authority of the public authority engaging
in adnnn_lstralwe monopoly shall order the latter to rectify its conduct. The persons
directly in charge and others who are directly responsible for the administrative
monopoly are subject to disciplinary sanctions. The AMEAs may make proposals
to the relevant superior authority on the handling of the case.’®®

VI. Interim Measures

) 181. The AML and its implementing regulations to date do not expressly pro-
vide the AMEAs with powers to take interim measures in relation to a possible
infringement of the AML that may result in irreparable damage. There are no
reported cases to date that establish that the AMEAs have such powers.

182. It should be noted that, pursuant to the AUCL, the enforcement agencies
pavc t!xe power to impose interim measures by ordering that the undertakings undsr
investigation vaide information on the source and quantity of products, suspend
sales, and wait for the investigation. The undertakings under investigation Sannot
remove, conceal or destroy the property in question.™™ In addition, undef thé Price
Law, enforcement agencies may order the undertakings under investigatian (o sus-
pend sales and may register and preserve evidence if it might be dcs:myed or dif-
ficult to obtain later on.*" To the authors™ knowledge, to date there are no reported

cases where interim measures have been imposed pursuant to the AUCL and the
Price Law.

306. AML, Ar. 46, para. 3.

307. AML, An. 48.

308. AML, Ar. 51.

309. AUCL, Art. 17(3); also see para. 389 below.

310. Price Law, Art. 34 (3) & (4); also see para. 390 below.
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§2. CIVIL ENFORCEMENT

183. Prior to the enactment of the AML., enterprises in China were actively seek-
ing a legal basis in the existing framework, for example, by relying on the AUCL
and the Contract Law, to challenge their competitors’ alleged monopoly conduct.
High-profile cases included Sichuan Dexian v. Shanghai Sony Guangdian Electon-
ics (hereinafter ‘Dexian v. Song’), on leveraging and bundling of consumables in an
aftermarkel, and Dongjin v. Intel, on bundling and intellectual property rights dis-
putes.*!! At the same time, Chinese judges tried cases involving monopoly disputes
based on broad principles in existing statutes.”'* In Dexian v. Sony, the court held
that the plaintiff failed to proffer convincing evidence that Sony applied digital rec-
ognition code on Sony digital cameras and camcorders as well as the bundled bat-
teries and, by doing so, abused its intellectual property rights so as o restrict
competition from non-Sony batteries. In Dongjin v. Intel, the parties reached a
settlement and the plaintiff withdrew the compliant.*"

184. Undor the AML and other competition-related laws, undertakings shall be
responsibiie;for civil liabilities if they infringe the relevant provisions and their con-
duct causes damages to others.”* This means that civil enforcement of the AML and
othérbompetition-related laws is allowed and private parties can bring actions in the
WOUSTS to challenge the alleged conduct and to claim damages. However, the AML
and other competition-related laws themselves do not prescribe, for example, any
procedures for seeking damages, evidentiary rules or guidelines for determining
compensation. Instead, civil liabilities and litigation procedures are generally gov-
erned by the General Principles of Civil Law 1986 (hereinafter *Civil Law Prin-
ciples’) and the Civil Procedure Law 1991 (amended 2007 and 2012) (hereinafter
‘Civil Procedure Law’).”"® Therefore, the Civil Law Principles and the Civil Pro-
cedure Law also govern private competition litigation. On 8 May 2012, the Supreme

People’s Court published the Provisions on Several Issues Concerning the Applica-
tion of Law in the Trail of Civil Dispute Cases Arising from Monopoly Conduct.”

311. Zhihong Hou, Sichuan Dexian Sued Sony in Shanghai for Monopolizing Behaviour (in Chinese),
China Securities Daily (30 Jun. 2006); People’s Daily Online, Review: Causes und Consequences
of Dongjin's Counterclaim against Intel (in Chinese), <http:/fit. people. com. cn/GB/8219/68399/
68409/4621379. html>, 24 Jul. 2006.

312. Kong Xiangjun & He Zhonglin, Establishing China's Anti-Monopoly Civil Litigarion Regime (in
Chinese), in Report on Competition Law and Policy of China 2010, 24-25 (China Society for
World Trade Organization Studies ed., Beijing: Law Press 2010).

313. See Ibid., at 24-25 and 28-29.

114, AML, Ari. 50: AUCL, Art. 20: Price Law, Art. 41; Bidding Law, Art. 53.

315. The Civil Law Principles were promulgated by the NPC on 12 Apr. 1986, effective on 1 Jan. 1987
and amended in 2009, English translation available at <www.npe.gov.cnfenglishnpe/Law/2007-12/
12/content_1383941.hims>. The Civil Procedure Law was promulgated by the NPC on 9 Apr. 1991,
effective on the same day and amended in 2007 and 2012, English translation available at <www.
npc.gov.enfenglishnpe/Law/2007-12/12/content_1383880.htm>> and <www.npc.gov.cn/englishnpe/
Law/2009-0220/content _1471601.htme>.

316. Official Chinese text of the Supreme People’s Court Provisions on Several Issues Concerning the
Application of Law in the Trail of Civil Dispute Cases Arising from Monopoly Conduct (herein-
after ‘AML Judicial Interpretations’) is available at dmp:ﬂwww.cnun.gov.cn.’xw?ﬂxwfbh!lwzh.‘
201205/¢20120508_176702.htm>.
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(i.e.. Beijing, Shanghai, Tianjin and Chongging), or should be heard by other inter-
mediate people’s courts designated by the Supreme People’s Court. Upon approval
by the Supreme People’s Court, basic courts may have first-instance jurisdiction
over civil anti-monopoly litigation.***

207. Territorial jurisdiction. As a general rule, civil proceedings in China should
be brought to the courts in the judicial districts where the defendants are located.™®
If an action involves multiple defendants located in different judicial districts, any
of the appropriate courts can hear the case.** Special territorial jurisdiction rules
apply where the general territorial jurisdiction is difficult to determine or where it is
more appropriate to apply other rules of jurisdiction.®' For example, contract dis-
pute claims can be brought to the courts in the place where the contracts are per-
formed.** For tort claims, actions can be brought to the courts where the defendants
are located or where the alleged conduct occurred or is occurring.*** The AML Judi-
cial Interpretations confirm that territorial jurisdiction over civil anti-monopoly liti-
gation shall be determined according to the specific facts of the case and the relevant
provisions of the Civil Procedure Law and judicial interpretations on jurisdiction
over tortious and contractual disputes.***

208. Appeal. Dissatisfied parties can appeal to the court at the next higher level
within fifteen days after the date on which a judgment is served or within ten days
after an order is served.*** The Civil Procedure Law does not limit the grounds of
appeal; therefore, appeal is available on both on questions of fact and questions of
law. The enforcement of the first-instance Judgment is automatically stayed upon the
filing of an appeal within the prescribed time limits. Judgments rendered by the
appellate court are final and enforceable 3%

209. Time limits for adjudication. A first instance trial generally concludes
within six months after the case is filed. Under special circumstances, a six-menih
extension may be allowed upon approval from the president of the court. Any fur-
ther extensions, if needed, shall be approved by the court at a higher levet. "% For
expedited summary procedures, adjudication shall be made within the€e_months
after the case is filed and no extension of time is available,** Angpneliate court
shall complete the hearing within three months after the appeal application is

358. AML Judicial Interpretations, Art. 3.
359. Civil Procedure Law, Art. 21, paras 1-2.
360. Ibid, Art. 21, para. 3.

361. Ibid., Ars 23-32.

362. Ibid., An. 23.

363. Ibid., Art. 28.

364. AML Judicial Interpretations, Art. 4.
365. Civil Procedure Law, Arl. 164,

366. Ibid., An. 175.

367. Civil Procedure Law, Art. 149,

368. Ibid., An. 161,
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accepted. Further extensions, if needed, shall be approved by the president of the
appellate court.™”

. Trial supervision. Trial supervision procedure, also known as a re[naj' pro-
cejlfl‘i, is availagle for dissatisfied parties to challenge a ﬁ_na{ and enforceabl]f, Judlhg-
ment by approaching the court at the next higher leve! wuhlp six mnn!h_s, after the
effective date of the judgment.”™ Parties may apply for a trial supervision pfroce-
dure on grounds such as insufficiency of evidence, error of law or dcﬁmency!o pro-
cedure.’”" The president of the court that rendered the judgment or a people’s court
and a people’s procuratorate at a higher level may also invoke a trial supc]rjwssu_:m
procedure.*” Unlike an appeal, the initiation of a trial supervision procedure by dis-
satisfied parties does not operate as an automatic stay of judgment unless otherwise
ordered by the court.’™

1I. Sanctions

] suant to the Civil Law Principles, the court may impose any one or a
curij;.«'img:n of the following civil liabilities on an unsuccessful defendant: (1) Cf:a?:
infringéments: (2) remove obstacles; (3) eliminate dangers; (4) retumn property; % )
iestore the original conditions; (6) repair, rewufk or replacp; (7 cumpenss;lteb_;:_nr
lasses; (8) damages for breach of contract; 5_'5:1) eliminate the ill effects and rehabili-
tate reputation; and (10) issue an apology.’ }t was e_xpected that orders to cea?:i
the infringement, compensate for losses and eliminate ill effects and d?%gers m L
be proper remedies for monopoly disputes brought btffOI'B the courts.” The g
Judicial Interpretations confirm that if the defendant’s monopoly gcnéuct_ cause
losses to the plaintiff, the court may order t‘h‘e-defendant to cease t_he_mfnng:_ng conc-l
duct, pay damages or bear other civil liabilities based on the plaintiff’s claims an
the proven facts.”™

A. Nullity

i i ide that agreements or
2i2. The AML and the Price Law do not speclﬁca}ly provi
other acts will be invalidated as a result of an infringement of the relevant

369. Ibid.. Art. 176.

370. Civil Procedure Law, Arts 199 & 205.

371, Ibid., Art. 200,

372. Ibid., Arts 198 & 208.

373. Ibid., Arts 199 & ZDG.A i

:;g gglh?;hz:gq?;pf Zhu Li, Principal Questions of C::'vii Ami—Mr{n{quly ngam_»r: f{epzﬁhig_ti;i;’

- Consultation Meering of Civil Anti-Meonopoly I.i!igun.on and Judicial ff:!'fl]'irﬁ:fﬂ'i’!oﬂq{_](;‘lz ]‘mﬂb-
People’s Court Daily, 6, available at <http:/frmfyb.chinacourt. org/public/detail. phpZid=13 5
6 Aug. 2009.

376. AML Judicial Interpretations. Ar. 14.
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231. The Measures on the Prohibition of Price Monopoly detail the circum-
stances in which horizontal price fixing agreements are prohibited under the AML.
Competing undertakings are prohibited from: (1) fixing or changing prices; (2) fix-
ing or changing the range of price changes; (3) fixing or changing commissions, dis-
counts or other fees that affect prices; (4) using an agreed price as a benchmark for
negotiating with third parties; (5) setting a standard formula for pricing; (6) agree-
ing that prices may not be changed without other undertakings’ consent; (7) fixing
or changing prices through other means; and (8) other price fixing agreements as
determined by the NDRC.**

232. Cartel activities, especially price fixing, have been widely reported in
China over the years and appear to be commonplace, even after the enactment of
the AML. As the enforcement authority responsible for price-related infringements
under the AML and for the Price Law, the NDRC and its local bureaus have taken

actions tackling a number of price fixing cartels since the AML entered into force
in 2008.

233. The Rice Noodle Cartel. In March 2010, the NDRC’s local price bureau in
the Guangxi province punished a number of local rice noodle producers for collud-
ing to increase and fix prices for rice noodles. The local bureau found that the cartel
leaders held meetings to discuss pricing, coerced other producers to join the cartel,
and eventually reached an agreement to collectively increase prices and to share the
profits derived from the price cartel. The local bureau relied on the AML and the
Price Law and fined three leading producers of rice noodles CNY 100,000 each, and
other eighteen producers of rice noodles between CNY 30,000 and CNY 80,000
each. Twelve producers of rice noodles received leniency in return for cooperation
with the investigation.**¢

234. The Green Bean and Garlic Cartel. In July 2010, the NDRC Price Suné>
vision Department, together with the MOFCOM Department of Market SuperVizion
and the SAIC Department of Market Regulation, announced that three decision$ had
been made by local price authorities in Inner Mongolia, Shandong,,ifehdn and
Guangdong in relation to collusion and manipulation of prices of greon beéans and
garlic. It was alleged that the Jilin Comn Centre Wholesale Company™ed and coop-
erated with other companies, through meetings and other means, to fabricate and
disseminate information on price increases and to collude to increase the price of
green beans. It received a fine of CNY 1 million, which has been the most serious
penalty to date since the enactment of the AML. Several cooperating companies
received fines of CNY 500,000, and warnings were issued to 109 agricultural trad-
ing companies alleged to have joined the cartel. The trade associations and trading
companies in the Henan and Shandong provinces who were alleged to have

405. Measures on the Prohibition of Price Monopaly, Art. 7.
406. NDRC, Rice Noodle Producers in Nanning and Liuzhou Investigated and Penalized for Colluding

in Price Increases (in Chinese), <htp:/fjjs.ndrc.gov.en/Ggld/t20100331_338262.htm>, 31 Mar.
2010.
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colluded to increase the price of garlic were fined between CNY 80,000 and CNY
100,000 each.*”

235. LCD producers panelized for price cartel.*™ In January 2013, the NDRC
announced that it had investigated and penalized six LCD panel manufacturers from
Korea (Samsung and LG) and Taiwan (AU Optronics, Chunghwa, _mer_lux and
HannStar) for fixing the price of LCD panels in China. This was the first time that
the NDRC imposed penalties on an international cartel.

236. The NDRC began its investigations in December 2006. It found that, from
2001 to 2006, the six LCD panel manufacturers had held fifty-three ‘crystal con-
ferences’ in Korea and Taiwan. These meetings were held almost on a monthly basis
and used to exchange information about the LCD panel maﬂget and negotiate the
price of LCD panels. The LCD panels sold into Mainland China by the six manu-
facturers were priced according to the negotiated prices or exchanged information.
The NDRC estimated that, from 2001 to 2006, LCD panels accounted for 70%—80%
of the manufacturing cost of televisions. It found that the six manufacturers hafi sold
over 5 miitien LCD panels into Mainland China during this period a_nd made illegal
gains,of CNY 208 million. It found that the manufacturers had manipulated market
pri¢éivand harmed the legitimate interests of other business operators and consum-
wrsy breaching Article 14(1) of the Price Law.

237. Pursuant to Articles 40 and 41 of the Price Law, the NDRC imposed aggre-
gate penalties of CNY 353 million. It ordered the repayment of CNY 172 million to
Chinese television manufacturers (nine in total), confiscated CNY 36.75-0‘[1[][011,
and imposed fines of CNY 144 million. The highest individual penalties were
imposed on Samsung (CNY 101 million), LG (CNY 118 ml]lmn_}, and Linolux
(CNY 94.41 million). The NDRC stated it had reduca_:i the pepaitlcs as the LCD
panel manufacturers had voluntarily provided relevant information.

238. The six manufacturers also committed to strictly abide by China’s laws,
consciously maintain market competition order, and protect the legitimgsc interests
of other business operators and consumers; use their best efforts to fairly sngly
China’s television manufacturers and provide all customers the same opportunities
to purchase high-end and high-tech products; and cxter_;d (he warranty per}ﬂd on
LCD panels sold in China from eighteen months to thirty-six rnomhs. It is esti-
mated that the extension of warranty will save Chinese television m_anufacmrers
CNY 395 million in repair and maintenance costs. As the price fixing conduct
occurred from 2001 to 2006, which was prior to the AML coming into effect in

407. NDRC, NDRC, MOFCOM and SAIC Announced the Investigation against um_z'_ Penalties Imposed
on Hoarding and Price Collusion of Agricultural Products (in Chinesej<http:/fijs.ndrc.gov.cn/gzdy/
20100702_358457.htme>, 2 Jul. 2010. ) ) )

408. NDRC, Six Foreign Emterprises Panelized for Monopolizing LCD Panel Prices (in Chinese),
<http:/fjjs.ndre.gov.cn/gzdyt20130117_523203 him>, 17 Jan. 2013; NDRC. Answers to the Press
regarding the LCD Cartel Case (in Chinese), <http:/fjjs.ndre.gov.cn/gzdti20130117_523205.
htme>, 17 Jan. 2013.
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to recognize that vertical agreements might be pro-competitive in certain circum-
stances, particularly where there is sufficient inter-brand competition.*™"

277. The Provisions on Regional Blockades aim to curb the barriers to entry into
regional markets that are erected by local governments and public authorities. The
Provisions on Regional Blockades prohibit any entity or individual from restricting
the flow of products and services originating in other regions within China to the
relevant local market.*”’ However, it is difficult to assess the exact scope and the
effectiveness of this prohibition because reported cases were seldom dealt with pur-
suant to the Provisions on Regional Blockades.

A. Exclusive Distributorship

278. The AML vertical agreement rules do not contain provisions on exclusive
distributorships but provide a sweeping clause to prohibit other vertical monopoly
agreements as determined by the AMEAs.** However, it should be noted that the
AML prohibits dominant undertakings from refusing to deal and from imposing
unreasonable transaction conditions on their counterparties without justification.**

Such prohibitions may be interpreted to cover exclusive distributorship arrange-
ments.

- 279. T{) date, there have been no reported cases concerning competition issues
in exclusive distributorship arrangements and it remains to be seen how exclusive
distributorships will be assessed and treated under the AML.

B. Exclusive Dealing

280. The AML vertical agreement rules do not contain provisions on ¢ ive
dealing but provide a sweeping clause to prohibit other vertical mono, ree-
ments as determined by the AMEAs.*** However, it should be noted ¢ AML
prohibits dominant undertakings from requiring, without justificati at parties
enter into exclusive dealing agreements with them or designated undertakings.*%

281. Notably, the Judicial Interpretations on Technology Contracts and the Tech-
nology Import and Export Regulations prohibit technology contracts or technology
import-export contracts from containing clauses that restrict either the ability of the

450. AML, Art. 17(4) & (5); see Global Competition Review, China Issues Draft Dominance Guide-
lines, <www.globalcompetitionreview. com/news/article/28504/china-issues-draft-dominance-gui
delines/>, 27 May 2010.

451. See the Provisions on Regional Blockades.

452. AML, Art. 14.

453. lbid., Art. 17(5).

454, AML, Art. 14.

455. Ibid., Art. 17(4).
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technology recipient to obtain the supplier’s products from alternative sources or the
freedom of the technology recipient to purchase competing technology. ™

282. Furthermore, the Retailers and Suppliers Measures prohibit suppliers from
restricting retailers’ freedom to purchase products, including the supplier’s own
products, from other sources and prohibit retailers from restricting its supplier from
selling its products or services to other retailers.*’

C. Selective Distribution

283. To date, there are no rules in the AML, the AML implementing regulations
or other laws or regulations that specifically address selective distribution.

D. F nmr:his'&\

284. @anip]e, the AML prohibits vertical agreements that fix resale prices or

restri nimum resale prices and other vertical agreements that are determined by

As as having the effect of eliminating or restricting competition. The AML

é}pmvides an exemption mechanism. To date, there have been no AML imple-
n

ting regulations or enforcement actions concerning franchising-related compe-

OE tition issues.

285. However, reference should be made to the State Council Regulations on the
Administration of Commercial Franchising 2007 (hereinafter ‘Franchising Regula-
tions’),**® which replaced the MOFCOM Administrative Measures on Commercial
Franchising 2004 (hereinafter ‘Franchising Measures’).*” Under the Franchising
Regulations, a commercial franchise refers to a business activity where the fran-
chisor licenses to the franchisee the right to use the franchisor’s operational
resources such as registered trademarks, enterprise logos, patents, and know-how,
and the franchisee conducts the business under the unified business format agreed
to in the franchise agreement and pays the franchisor franchise fees in return.**

286. 1t is noteworthy that, under the Franchising Measures, franchisors were
prohibited from creating a market monopoly or impeding fair competition through

456. Judicial Interpretations on Technology Contracts, Ari. 10(5); Technology Import and Export Regu-
lations; Art. 29(5).

457. Retailers and Suppliers Measures, Ans 18(2) & 7(2).

458. The Franchising Regulations were promulgated by the State Council on 31 Jan. 2007 and effective
on 1 May 2007, official Chinese text available at <www.gov.cnfzwgk/2007-02/14/content_527207.
htme,

459, The Franchising Measures were promulgated by the MOFCOM on 31 Dec. 2004 and effective on
1 Feb. 2005, official Chinese text available at <www.chinacourt.org/flwk/show1. php?file_id=
98686>.

460. The Franchising Regulations, Art. 3.
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323. In Coca-Cola/Huiyuan, the MOFCOM found that Coca-Cola had a 60.60%
market share in the carbonated drinks market in China.*'” In Mitsubishi Rayon/
Lucite, the MOFCOM found that Mitsubishi would obtain a post-transaction mar-
ket share of 64% in the Chinese methyl methacrylate (MMA) market.™® In
Panasor_u'cfSanya, the MOFCOM found that Panasonic would hold a post
transaction market share of 61.60% in the Chinese button-battery market.™' In
Novartis/Alcon, the MOFCOM found that the parties would have a combined glo-
bal mal_'ket share of over 60% for ophthalmological anti-infection products, although
Novartis accounted for less than 1% of that market share. In addition, with respect
o li?e market for contact lens care products in China, the MOFCOM found that the
parties” combined market share would reach 20% and the merged entity would
become the number two player in the market.” In Pfizer/Wyeth, in addition to mar-
kt‘:l share, the MOFCOM considered the impact of the transaction on the Herfindhal-
Hirschman Index (HHI), which is a measure of economic concentration in the
market. The MOFCOM found that the merged entity would acquire a market share
of 4:9.4% and a post-merger HHI of 2,182, resulting in an HHI increase of 336, and
dec_lc_ied that the transaction would have the effect of eliminating or restricting com-
pqt1hun.52' However, the MOFCOM decisions to date have been brief and have
failed to describe how the MOFCOM assessed the market share and concentration
Lcn\;t’::[sdl,a?:g’.?gmmemators have asserted that this lack of transparency creates legal

324. '{‘u"an—mmperirim considerations. Industrial policy and other non-
competition considerations may play a role in the AML merger control regime
First, the AML provides that, as a general principle, the State shall protect the Iegiti;
mate operation of industries dominated by the State-owned economy that are vital
to the national economy and national security.” The AML also provides that, as a
ge_nera] principle, undertakings may implement concentrations through fair compe-
tition and \_folumary combination in accordance with the law to expand busingss
scale and increase market competitiveness.” These provisions reflect China’s

517. (Sj&e| MOAFCOM Annoit_lncemm [2009] No. 22 Regarding the Decision of Prohititiothvof Coca-
ola’s Acquisition of Huiyuan, official Chinese text available at <http:/iidj ok
aarticle/ztxx/200903/20090306 108494, himi>. PR Heomgovenl
518, Eﬁesh-.ilzqFCO:\-i Anl;oﬁ:cwnwnhi[zzlﬂgj No. 28 Regarding Conditional Clearance of Mitsubishi Ray-
uisition o ite, official Chinese text available at <htip://fidj.mofcom. aarticl
21xx/200904/20090406198805. html>. I
519. i::::! uﬁg;?i}d S;:nnoun%m}zjmc[:m?] No. 82 Regarding Conditional Clearance of Panasonic’s
of Sanyo, offici inese text available at <http:/fidj.mofcom. i
200910/20091006593 175 htmi>. PETAR g
520, EHM%FCO?ATnunun%emcm [2010] No. 53 Regarding Conditional Clearance of Novartis’
isition of Alcon, official Chinese text available at <http:/Ad;j. ¥ i
201008/20100807080639.htmi>. o i
521. STE MOfF\.E:rOM Announcement [2009] No. 77 Regarding Conditional Clearance of Plizer's Acqui-
sition of Wyeth, official Chinese text available at <http:/fid;. i 00909,
s Al p . mofcom.gov.ca/aanticle/zixx/2 /
522. Mark 3 i fna: i iti
s E;rseezuﬂlfgfer Control in China: The First Year of Enforcement, 31 Eur. Competition L. Rev.
523, AML, Ar. 7.
524. Ibid., Art. 5.
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industrial policy that emphasizes the role of SOEs and encourages the consolidation
of domestic companies.

325. In addition to the ‘restriction of competition” test, the AML merger control
regime provides a public interest test that allows a concentration with competition
concerns to be otherwise cleared if the parties can prove that the concentration is in
the public interest.””® The AML also requires that the MOFCOM consider the
impact of a proposed concentration on the national economy.™®

326. Furthermore, the Information Requirement Guidance issued by the MOF-
COM provides that specific explanations should be given in the notification mate-
rials if the concentration is related to national security, industrial policy, state-
owned assets or well-known brands.”*” The Review Measures further provide that,
during the review process, the MOFCOM may solicit opinions on the proposed con-
centration from the relevant government agencies.™®

327. Nasisadl security review. It should be noted that the AML provides that, if
mergers gfidhacquisitions of domestic enterprises by foreign investors or other forms
of concenitations involving foreign investors concern national security, apart from
the AMAE. review, the transactions shall be examined in accordance with the relevant
pfovisions of the State for national security review.” The AML does not clarify
what the relevant provisions of the State are and does not provide further guidance
on the implementation of the national security review.

328. In addition, the national security provisions of the M&A Rules require a
notification to the MOFCOM where a transaction will result in a foreign investor
obtaining a controlling equity interest in a domestic Chinese enterprise and the
transaction involves a key industry, factors which may impact on State economic
security or the possession of a well-known trademark or historical Chinese
brand.™"

329. On 3 February 2011, the General Office of the State Council promulgated
the Circular on Establishing a Mechanism of Security Review of Mergers and
Acquisitions of Domestic Enterprises by Foreign Investors 2011 {(hereinafter “Cir-
cular on National Security Review'), which took effect on 6 March 2011.%" The
Circular on National Security Review sets out the scope, content, review mecha-
nism and procedures of the national security review. An Inter-Ministerial Joint
Committee (hereinafter ‘Joint Committee’) is established under the State Council to

525. AML, Art. 28.

526. Ibid., Art. 27(5).

527. Information Requirement Guidance, Art. 18.

528. Review Measures, Arl. 6.

529. AML, Art. 31.

530. M&A Rules, Art, 12

531. Official Chinese text of the Circular on National Security Review is available at <www.gov.cn/

2wgk/2011-02/12/conient_1802467.htm>; English translation is available at <www.fdi. gov. cn/
pubeDI,ENﬂ_awsﬂaw_enﬁinfujsp?dncid:l 30963
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_ 349. To remedy the identified competition concerns, the parties were required (o
implement the following measures: (1) Sanyo shall completely divest the recharge-
able button lithium batteries business of one of its plants in Japan to an independent
third party; (2) Sanyo shall divest either: (a) its consumer nickel-metal hydride bat-
tery business in Japan to an independent third party and supply its Sub-CD type bat-
teries pmdqced in China to such purchaser; or (b) its consumer nickel-metal hydride
pane;y business in China to an independent third party; (3) Panasonic shall divest
its nickel-metal hydride batteries business in Japan to an independent third party;
and (4) Panasonic shall, with respect to Panasonic Ev Energy Co. Ltd., a Jjoint vcn:
ture between Panasonic and Toyota, reduce its capital contribution percentage from
@%—19.5%, and relinquish its voting rights, right to appoint directors, and veto
rights relating to the vehicle nickel-metal hydride battery business, and Panasonic
Ev Energy Co. Ltd. shall change its name to exclude ‘Panasonic’.

350._ Th_e Panasonic/Sanyo decision highlights the active role that the MOF-
COM is willing to play in international transactions where there appears to be a
competition concern in China. The MOFCOM demonstrated that it had conducted
thorough investigations before reaching its decision. The decision also demon-
strates lhal_ the MOFCOM will require remedies to be applied outside of China in
order 1o mitigate the adverse effect on competition in China.

351. The Novartis/Alcon Decision.” On 13 August 2010, the MOFCOM
announced that it had approved the proposed acquisition of Alcon by Novartis, both
gioba_d'pha:macemicai companies headquartered in Switzerland. The approval was
can.dmonal on the fulfilment of Novartis’ commitments with respect to ophthalmo-
logical pharmaceuticals and contact lens care products in China.

~ 352. During the review, the MOFCOM found that competition concemns arose
in the markets for ophthalmological anti-inflammatory/anti-infective combinaticis
and contact lens care products in China because of the parties’ high combingidsar-
ket shares and the position of the parties’ close competitors in those markels) The
parties would _have a combined global market share of over 60% for ophtiainiologi-
cal anti-infection products. In the market for contact lens care prodéi-in China
the parties” combined market share would reach 20% and the merged entity w0u!ci
become the number two player in the market.

353. To address the identified competition concerns, Novartis was required to:
(1) completely cease its sales of ‘Infectoflam’, Novartis’ branded ophlhalm{llugicaj
anti-inflammatory/anti-infective combinations product, in China by the end of 2010;
(2)_ not relaunch Infectoflam products or similar products with a new brand in lhc;
Chinese market within five years of the effective date of the MOFCOM’s decision:
(3) not sell ophthalmic anti-inflammatory/anti-infection combination preducts ii
owns before the completion of the transaction or sell such products from other coun-
tries into China; and (4) report, on a yearly basis, the performance of these under-
takings to the MOFCOM within such five-year period.

552. See the Novartis/Alcon Decision, para. 323 above, n. 4.
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354. Furthermore, within twelve months of the effective date of the MOF-
COM’s decision, Novartis was required to terminate an exclusive distribution agree-
ment between Shanghai Ciba Vision, Novartis wholly-owned subsidiary, and
Hydron Contact Lens Co., Lid. (hereinafter “Hydron’). the top contact lens care
product manufacturer in China which holds over 30% of the market, and Shanghai
Ciba Vision’s sole distributor in China. The MOFCOM’s concern was that the dis-
tribution agreement might enable coordination between the merged entity and
Hydron in terms of price, production volume and sales regions, thereby eliminating
or restricting competition. Novartis was required to provide the MOFCOM with
reports on its performance of the undertakings within one week of the termination
of the distribution agreement. Novartis was also required (o entrust a trusiee to
supervise its performance of the imposed conditions in accordance with the MOF-
COM'’s Divestiture Measures.

355. The Seagate/Samsung Decision.>>* On 12 December 2011, the MOFCOM
published its gonditional clearance decision on the acquisition of the hard disk drive
(HDD) busitiess of Samsung by Seagate Technology (hereinafter ‘Seagate’). The
MOFCQidefined the relevant product market as the HDD market and the relevant
geographic market as global. It conducted market investigations and undertook
corfiptition analysis, examining issues such as market conditions, procurement pat-
\oTS, capacity utilization, product innovation, buyer power, market entry, prior
fransactions in the HDD market, price changes during specific time periods, and the
impact of the transaction on consumers and competition in the HDD market.

356. The MOFCOM found that the HDD market is highly concentrated and that
the level of concentration has increased over the past two decades. The five HDD
manufacturers (Seagate, Western Digital, Hitachi Storage, Toshiba and Samsung)
held 33%, 29%, 18%, 10%, and 10% share in the global HDD market, respectively,
and held similar market shares in the Chinese market. The MOFCOM also found
that HDD are homogeneous products and that the HDD market is highly transpar-
ent. The key customers of HDD products are large personal computer (PC) manu-
facturers and it is easy and not costly for PC manufacturers to switch suppliers. The
MOFCOM also found that large PC manufacturers use closed bids to procure HDD
products and negotiate bilaterally with multiple HDD manufacturers on a quarterly
basis to obtain and maintain competitive prices. To ensure a continuous and steady
supply, large PC manufacturers allocate their demand among two (o four HDD
manufacturers based on prices and other factors. Thus, the MOFCOM considered
that it is important to continue the existing procurement patterns in order to main-
tain competition in the HDD market.

357. Furthermore, the MOFCOM found that innovation plays a key role in the
HDD market and IPRs and know-how are important for HDD manufacturers. Non-
IP intellectual assets and economies of scale create barriers to entry and there have

553, See MOFCOM Announcement [2011] No. 90 Regarding Conditional Clearance of Seagate’s
Acquisition of Samsung Hard Disk Drive Business, official Chinese text available at <hup://
fldj.mofcom.gov.cn/article/ztxx/201112/201 11207874274 .shtml=.
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369. The MOFCOM'’s Google/Motorola Mobility decision indicates that one
should not take it for granted that the approaches and outcomes of the MOFCOM’s
merger analysis will be convergent with those taken by the EU and US authorities.
China is a nascent antitrust jurisdiction. The MOFCOM is facing enforcement
capacity constraints and pressures on balancing the objectives of the AML to pro-
tect competition, on the one hand, and to promote the healthy development of the
socialist market economy, on the other hand. Drawing the fine line between effi-
ciencies and China’s policy to promote indigenous innovations and protect domes-
tic industries tests the MOFCOM’s wisdom and courage.

§3. MARKET/PRODUCT EXTENSION MERGERS

370. At the time of writing, there are no clear rules under the AML on market/
product extension mergers.

§4. PURE CONGLOMERATE MERGERS

371. At the time of writing, there are no clear rules on pure conglomerate merg-
ers. However, the Coca-Cola/Huiyuan decision, as discussed in paragraphs 333-339
above, provides information on the MOFCOM’'s approach to the conglomerate
aspect of merger analysis.

§5. JOINT VENTURES

372. Only transactions that constitute concentrations of undertakings are poten-
tially subject to the AML merger notification requirement. The AML and its impi&=
menting rules are silent on whether joint ventures are subject to the AML rfverger
notification requirement. The MOFCOM, in its Draft Notification Measures,\stated
that the creation of full-function joint ventures would be subject to AML)nerger
control and thus notifiable provided that the other criteria, such as tic change of
control and the notification thresholds, were satisfied. However, the \Gnal Notifica-
tion Measures did not include this provision on the notifiability of joint ventures.>*
However, it should be noted that the Notification Form 2012 lists joint ventures,
regardless of they are full-function or not, as a type of notifiable transactions. To
date, the MOFCOM has cleared the transactions conditionally in three cases involv-
ing the setting up of joint ventures, including GE/Shenhua, Henkel/Tiande, and
ARM/Giesecke & Devrient/Gemalto.™?

559. Also see discussion on joint ventures at paras 143-144 above.
560. Official Chinese text of the relevant decisions are available at <http://fidj. mofcom.gov.cnfarticle/
ZEXxf>,
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373. The ARM/Giesecke & Devrient/Gemalto Decision.®' On 6 December
2012, the MOFCOM announced that it had conditionally approved the proposed
joint venture between ARM Holdings (ARM), Giesecke & Devrient (G&D), and
Gemalto. ARM is a semiconductor intellectual property supplier based in the UK.
G&D, headquartered in Germany, is active in banknote production and processing,
security documents and identification systems security solutions. Gemalto is a pro-
vider of digital security solutions headquartered in the Netherlands.

374. The relevant market was defined as ‘trusted execution environment’ (TEE),
a type of security solution that protects trusted sources and data through setting up
an independent execution environment surrounding the operation system. The joint
venture will research, develop and market TEE. The MOFCOM found that ARM’s
application processors for household electronic products business is vertically
related to the joint venture's proposed activities. As a leading licensor of IPRs of
application processors for household electronic products, ARM holds a strong mar-
ket position. Phe joint venture’s activity in the downstream market of researching,
developing-ad integrating TEE depends on ARM’s TrustZone technology, which
is part ofAPM’s IPRs of application processors for household electronic products.
Post-tranSaction, ARM could exercise its market power in the IPRs of application
processors for household electronic products market to discriminate against other
TERdevelopers or lower the performance of other TEE by specifically designing
ils IPRs to do so. The MOFCOM also found that it would be very difficult to enter
the market for application processors because potential entrants need to have sig-
nificant capability and experience in research and development and possess the rel-
evant [PRs. Thus, the MOFCOM considered that the proposed joint venture is likely
to have the effect of eliminating or restricting competition in the market for TEE.

375. In order to address the identified competition concerns, the MOFCOM
imposed two conditions on ARM. First, post-transaction, ARM shall provide, on a
non-discriminatory basis, security monitoring codes and other relevant information
about TrustZone that is necessary for the development of TEE based on the
TrustZone technology. Second, ARM shall not design its IPRs in a way that would
lower the performance of competing TEE. The commitments remain in force for
eight years.

561. See MOFCOM Announcement [2012] No. 87 Regarding Conditional Clearance of the Eslablisl'_t—
ment of a Joint Venture between ARM Holdings, Giesecke & Devrient and Gemalto, official Chi-
nese text available at <http://fidj.mofcom.gov.cnfarticlefztxx/201205/20120508134324. shiml>.
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included when calculating turnover for financial institutions is provided. The turn-
over of turnover of banking institutions shall include net interest earnings, handling
fees and net commission earnings, income from changes in fair market value,
income from currency exchange, and other operating income.*"* The turnover of
securities trading companies includes handling fees and net commission eamnings
(including earnings from brokerage, asset management, underwriting and sponsor-
ing, and financial advisory), net interest earnings, investment income, income from
currency exchange, and other operating income.®'> The wrover of futures compa-
nies shall include handling fees and net commission earnings and net interest earn-
ings from bank deposits.®’® The turnover of fund management companies shall
include earnings from management fees and handling fee earnings.®'” The turnover
of insurance companies shall include insurance premiums of the original insurance
contracts plus reinsurance premiums received less ceded premiums.®'®

ITl. Market Share Calculation

412. The AML merger control regime does not apply a market share test to
determine notifiability. The current notification thresholds, based on objective turn-
over criteria, are purely monetary.

IV. Other Relevant Notions

413. Definition of control or decisive influence. The AML and the AML imple-
menting regulations to date do not provide a definition of control or decisive influ-
ence. Therefore, whether there is an acquisition of control or ability to exercise
decisive influence will be assessed on a case-by-case basis.

414. An early draft of the Notification Measures provided some help in detéi
mining when minority investments could give rise to control. The basic ruled were
that, in the absence of an acquisition of over 50% of the voting rights or astets of
another undertaking, if the acquirer obtains the ability to decide the appoininient of
one or more board members and key management members, budgeis, \eperations
and sales, pricing, substantial investments or other important management and
operational strategies, an acquisition of control exists that can be caught by the noti-
fication requirements.*'* However, these rules were removed from the final version
of Notification Measures, and there is no longer any definition of control relating to
minority stake acquisitions. Accordingly, the issue of whether an acquisition of
minority equity or assets leads to an acquisition of control or decisive influence by
one undertaking over another undertaking will need to be determined on a case-by-
case basis and in consultation with the MOFCOM during the pre-notification

614. Turnover Calculation Measures for Financial Institutions, Art. 3.
615. lhid., An. 4.

616. Ibid., Ar. 5.

617. Ibid., Art. 6.

618. Ihid., Ar. 8.

619. Draft Notification Measures (March 2009 version), Art. 3(2).
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consultation process. Practitioners have indicated that the MOFCOM tends to fol-
low the European approach and often deems a transaction rcig{lltmg in a joint con-
trol or a negative control as a concentration of undertakings.™

415. Joint ventures. The AML does not specifically address the circumstances in
which joint ventures should be analysed as concentrations as opposed to Polenual
monopoly agreements. An early draft of the Notification Measures prc-v:dcfi that
‘the establishment of a new continuously and independently operating enterprise by
two or more undertakings fall into the scope of concentrations of undertakings as
provided in Article 20 of the AML'.**' This provision was deleted from the final
Notification Measures, which no longer address the treatment of joint ventures.
However, as noted in paragraphs 143-144 above, joint ventures, regardless of
whether they are full-function or not, are deemed as a type of notifiable transactions
under the AML merger control regime.

416. The wotifving party and filing fee. Pursuant to the Notification Measures,
the notificafion of a concentration effected by way of merger shall be made by all
undertakings involved in the merger. For a concentration effected by other means,
the underiaking acquiring control or exert decisive influence shall make the notifi-
catiotwith the assistance of the other undertakings to the concentration.®** In prac-
fice,"a target company may be involved as a joint filing party. Filing fees have not
been introduced at the time of writing.

§2. STRUCTURE OF PROCEEDINGS
I. Preliminary Assessment and Full Investigation

4]7. The AML contemplates a two-phase review process. The Notification Mf:a-
sures and the Review Measures detail a number of key procedural issues regarding
the hearing and issuance of statement of objections.

418. Investigations. The MOFCOM may investigate a notified cunceqh’aijon by
requesting information and documents from the parties, cu.stmér;;:rs, suppliers, com-
petitors and other relevant entities or government agencies. The MOFCDM s
recent practice indicates that the MOFCOM has actively solicited the views of tra‘de
associations, market participants, and government authorities and conducted on-site
investigations when it deems necessary.***

419. Hearing. The Review Measures provide that the MOFCOM may con-
vene a hearing upon its own initiative or at the request of the relevant parties. The

620. Nicholas French & Michael Han, China, in Getting the Deal Through: Merger Control 2011, 93
(Global Competition Review ed., London: Law Business Research, 2010).

621. Draft Notification Measures (March 2009 version), Art. 3, para. 2.

622. Notification Measures, Art. 9.

623. Notification Measures, Art. 13; Review Measures, Arts 4-3.

624. See a discussion on the Coca-Cola/Huiyuan Decision at paras 333-339 above.



